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FOREWORD

This report was prepared by professional consultants under
contract with the Northwest Energy Policy Project, sponsored by
the Pacific Northwest Regional Commission. Neither the Project
nor the Commission has approved the report, nor do they guarantee
the accuracy or the completeness of the data. The statements,
findings, conclusions, and recommendations contained in the
report are solely those of the contractor and do not necessarily .
reflect the views of the Project or the Commission.

This report is the result of tax-supported research and as
such is not copyrightable. It may be freely reprinted with the

customary crediting of source.

This report represents a sequel to Institutional Constraints

and Opportunities - Study Module V, Tasks 1-3, which was prepared

by the Washington Energy Research Center, University of Washington,
Seattle, Washington 98195 (William A. Brewer and Kai N. Lee,
principal investigators). |

Initial responsibility for the‘preparation'was divided as
folléws, hoWever,'final editing was done by Professors Balmer,
Mattersdorff and Kelly. . v
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B - State governments, along with their counties, Cities, public

A ‘utility districts and. other local units have important responSi-
:t;bllltles in the energy field.: Their institutions and policy pro-;}
yh'cesses offer both constraints and opportunities~in the exercise of,ﬁ'
Jthese responSibilities.;/The purpose of this study is to explore 3
igthem in four rather different aspects. Task 4, Public PartiCipation,%i‘
iygTask 5, State Rate—Making, Task 6, Siting Energy Facilities Task 7,f'
,tUnconventional Energy Sources.\ f,vfiggb‘vgaf~wlf SR {{lg |

Public partiCipation (Task 4) is- basic to democratic systems

/

f';Wthh strive to develop pOllCleS in accord with, or at least not

5,adverse to, the Wishes of the people.; First, it must be recognized
?that partiCipation in decision making can be in the market place as
7,well as in the voting booth or the halls of government. The.forms |
ifr that public policy takes as laws, regulations and court deClSlonS,;
as well as the occasions and patterns of policy making, should be o

understood by all involved. qa\li* &;~Q ] “, : o < |

| That there are qualitative as well as quantitative aspects .‘f

:fof partiCipation means that merely prov1ding more ballot measures,
}‘fmore elective offices, and more public hearings are not necessarily

an improvement for either the Citizen or . the policy maker.; State'
'agencies in the Palelc Northwest with energy policy responSibilities -
fhave, to varying degrees, prOVided for public partiCipation through

"1expanded administrative hearings procéSses which, in some cases,

\ , involve more informal procedures to enhance timely, effective and



'~icompetent cltlzen 1nput Experlments, lnnovatlons and proposed

)_115 to respond to cltlzen desrres to be heard and ‘not " 1nt1m1dated,

ﬁfw1th the publlc s bus1ness.~ *9**

:modlflcatlons in hearlng procedures are also under cons1deratlon

ﬁat the natlonal as well as at” the state and local 1evels.t The-goal

\

;and yet not to: allow a few to thwart the necessary movement ahead

.

In- addltlon to the contrlbutlons to the pollcy maklng process

ﬂﬂ;iby polltlcal partles,_organlzed 1nterest groups and c1t1zen adv1sory

e

rﬁboards,'energy pollcy makers have~also employed publlc oplnlon polls'

“to secure guldance from the»publlc. Further pos51b111t1es of par-

P

"t1c1patlon szmllar to that prov1ded by the jury system as well as_

g'respon51b111ty and efflciency contlnues to challenge energy pollcy

- makers. I

‘,explored The problem of ach1ev1ng the best blend of partlclpatlon,;

N
¥

Settlng lntrastate ut111ty rates is ‘the subject of Task 5.

rate—maklng and has a lesser role in 1nterstate electrlc rates.,*‘7

\

The state publlc utlllty commlss1ons set rates for 1nvestor—owned

: utllltles whlch supply some 23% of the electr1c1ty consumed in o

ylmprov1ng the technlques assoc1ated w1th exlstlng patterns are belng“

'The Federal Power Comm1551on 1s the dominant agency 1n natural gas e

' WaShlngton, 72% in- Oregon and 92% 1n Idaho. Rates for electrlclty ‘

'supplled by publlcly—owned systems are establlshed by thelr elected

?jgovernlng bod:i.es.'f For these and other\reasons there are many and

'sW1de1y varylng rates charged in the Northwest.v,To the extent*thatr

-thls 1s v1ewed as a problem there are several p0581b1e solutlons

7

Fanglng from establlshlng a reglonal council to set rates for all

v
e s - e,

y



}Tfthree states. ,ffi"ffffffuﬁﬁ'f;“l‘_;}wf';a_i*:”"

The constralnts and opportunltles in- rate-maklng 1nclude

o Vthe legal requlrement that 1nvestor-owned utllltles recelve a _V

r (ST S R

.;fair return on thelr 1nvestments.ﬁ Rate structures can be ;g@f'?i”
“larranged to encourage or dlscourage consumptlon both quantlta—lh

;tively, seasonally and hourly.‘ Past patterns of lower rates for
1;igreater consumptlon are glVlng way to opp051te trends along w1th
Vjvpconcern for "llfeline Arates for low-lncome consumers of mlnlmal

‘.amounts of energy. Rates can also encourage new generatlng |

gfacilltles by permlttlng'"constructlon 1n progress" to. be 1n-, L

=3

‘fgcluded 1n the rate base, can have an 1mpact on the attract1ve-7

"qiness of new 1nvestments 1nc1ud1ng utlllzatlon of alternatlve :

’Fuylnto energy conservatlon programs.v There 1s also the poss1b111ty,}f”

:fa 51gn1f1cant challenge to, the pollcy makers as they con51der

‘:-these varlables and optlons.;:l Q'ifgyoﬂ’?ffy'::

“”energy sources by ba51ng rates ‘on long-range 1ncremental costs'r

-fkor by average cost prlclng whlch blends newer, hlgher cost en-'.{

ergy w1th older lower cost sources. It 1s also pos51ble for o

“‘efstates to create and to. recapture "w1ndfall proflts" thatcmay '

\:>'ar1se under new formulas and to encourage utllltles to dlver51fy

"vof establlshlng reglonal rate—maklng at the. wholesale level.

Y

k"TQ'p“ Rate-maklng 1s a complex process at best. The varlatlons :;

_‘ogrowth, conservation energy sources, the uncertalntles of federal,

E pollc1es and the range of established 1nterests and patterns pose

A

ifj\Task 6 1s concerned w1th s1t1ng energy fac1lit1es.;;Becausef'

’,
/ i BURERN

»e¢w1th1n and among the states, the dlfferent perspectlves regardlngf-ﬁf



the development and Operatlon of energy fac111t1es 1mpose costsv'
‘on_the surroundlng env1ronment, 51t1ng 1s a complex and contro-r
"ver51a1 process, The polltlcal context ‘of s1t1ng varles con-f‘
VSlderably'among'the'states;f There ‘are three alternatlve generlc
models: state ownershlp of energy fac111ty s1tes, one-stop ‘state -
llcens1ng systems,‘and ‘the tradltlonal ‘mode of separate depart-~
"ments exerc181ng thelr respectlve author1ties.,~Mary1and follows
the flrst model whereln the state acqulres, owns and leases space
71n an energy=park : Oregon and Washlngton have one-stop arrange-
'-ments, Oregon utlllzlng a c1tlzen board app01nted by ‘the Governor

Vrand Washlngton operatlng through lnter-agency counc1l approach.

Idaho retalns the tradltional pattern of separate agenc1es handllng

o thelr spe01alt1es. '”1,’ th;

" Alternative 1nst1tutlona1 frameworks may have to be conSLdered

"as thls reglon confronts the evolv1ng energy supply 51tuatlon.

~

,The poss1b111ty of nuclear energy centers whlch may make long-f
range constructlon more economlcal while reduc1ng dlsruptlon of -
local communlty 11fe must be con51dered in llght of 1nst1tutlona1l
patterns of property taxes, env1ronmental regulatlons and economlc,
rlvalrles.' Floatlng nuclear plants and a host of other 51t1ng

'L 1ssues (e g., plpellne and tanker routes, gas storage fac111t1es)
are certaln to arlse. Flex1b111ty and respon51veness must be
hallmarks of state energy 51t1ng arrangements.

) Task 7 focuses on the 1nst1tutlona1 constralnts and oppor—»ﬁ

tunltles the states confront 1n seeklng alternatlves to the tra-“

dltlonal pattern of looklng to greater supplles of petroleum,u \ J

P
—



\e/ natural gas, coal and electricity generated by hydro or thermal
i installations.' Energy conservation, while not actually an energy:
. source, is often thought of as a policy alternative to 1nsta111ng
more generating capacity.! State and local governments can choose
to do nOthing and let the market place motivate search for other,f'
y energy sources.' Or they can employ negative incentives to dis-jpf
3 courage waste or failure to utilize effiCiently present sources,
' ) and use pos1t1ve 1ncent1ves to reward efforts to meet needs by
other than the additional consumption from conventional sources.

2 ~ -
e Policy models including economic incentives, indirect

government efforts and direct government action can also be\
developed.( The application of these models to the use of biomass‘
“and’ wind pover as energy sources prOVides varied opportunities
for state and local governments to adapt them to their unique
c1rcumstances of location ‘and supply. "In many situations, governe f

/

mental action is a prerequisite to the effective utilization of
these sources. | \ 7‘ | | i
Geothermal energy seems to have potential mainly as. a heat

source in this region., Complex 1egal aspects w111 have to be-*

sorted out 1n the matters of water rights, mineral rights and

land 1eases and uses.' Incentive systems will also have to be %'d

explored. Similar legal groundbreaking will have to be done |
i\regarding solar energy as access\to sunlight may lead to conflicting

'claims by property owners.i Legislation by state and 1ocal govern-‘“l°m

: ments as well as their own" purchasxng polic1es can- play an

i‘;i »j 1mportant role in the development of’ geothermal and solar power.

N B ~ .
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If the states are to share ln thelr full constltutlonal

role in the 1mportant fleld of energy policy, they are challenged

. 4
to" remove self-lmposed constralnts and to avall themselves of a E
o ' g
w1de range of opportunlties to assist their c1t1zens to meet the
trylng 51tuatlon ahead Q”"'f T
. » Ajr
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. TASK 4

- PUBLIC PARTICIPATION

: ‘ "Parthlpation has come into vogue. . It is on everybody's
lips.. But, like many vogue words, it is vague. Everybody wants

" it, but is not at all clear what 'it' is; and would-be partici-

pants are often dissatisfied with all attempts to meet their

| demands. :This is not surprising. There is no one thing called
participation, which can then be shown to be a good thing." 1/

1."‘1n£rbauctibh R

A. The Role of Government

% Dec1s1ons regardlng energy in the Pac1flc Northwest are
among the most 1mportant publlc pollcy ch01ces to be made in
thlS reglon.' For Constltutlonal reasons of jurlsdlctlon over

1nterstate streams and’ nav1gable waters the approval of public

‘ agenc1es ‘has been requlred to develop the reglon s major 1nd1-

_'genous energy source-‘ hydroelectrlc power. Also, the enormous

sums requlred for multlple purpose development of the Columbla

Rlver system could only come from COngre551onal approprlatlons.

'tVast plannlng and admlnlstratlve efforts have been requlred of

- many agenc1es. The courts have often been 1nvolved. State andv
'local leglslatlve bodles had to partlclpate as well.' Thus,,whlle
‘%much of the rest of the natlon followed the general pattern of

.prlvate development w1th government 1nvolvement only be1ng a/

last resort, as 1n the energy cr1s1s of the 1970's, the Pa01f1c

1/ Lueas}yd}R.f(1976) Democracy and Participation. Penguin
Books, Baltimore, Md., p. 136.



Northwest has a long and,positive history of'gOVerhmeht par-
ticipation in the energy field. ' ‘

However, of utmost important to this diScussion is the
ba51c fact that government" in this region con51sts of a
bew1ldering array of separate 1nst1tutions,rnot a system of o
‘coherently related bodles. The resulting dec151on making net-
work is so complex that there is absolutely no possibility that
more than a tiny handful of people out of the mllliohsrih_the
region grasp its intricacies. (See Appendix 1.)

"The structural result of dealing separately w1th energy

resources, politically speaking, has been therhistorical

deuelopment of relatively isolated decision mahing uhitsv
of the sort that Washington journalist Douglass gater_has
termed sub-governments...expected and actual consequences
of this political structure are unconnected and often
contradictory."z/

Therefore, it is first useful to analyze the circumstances
when a public policy decision is called for, and then to study
several models of the decision making process. This provides
a fraueworkﬂfor the exploration of the scope and form of public
participation in the oublic policy process. in the Eacific
Northwest.

B. Some Suggested Approaches

Public part1c1pation in energy de0151on maklng is not

limlted to the governmental or political sectors. Every declsion,

2/ Gllmore, Robert S. (1975) "Political Barriersto a National
Policy". Proceedings of the Academy of Political Science
31: p. 186. '



},whether by an 1nd1v1dual, organlzatlon, flrm or’ agency to use
publlc or prlvate transportatlon, to purchase small or large

1 automoblles, to 1nsulate homes or factories; to recycle products,
‘ or to use. electrlclty for dlsplay llghtlng is, in a real way,
31nd;cat1ngypreferences and priorities. -However, participation
in the:energy'market7isfnot entirely one invblving freedom of
‘hchoicelbyuautonomOus;buyers‘and sellers. - International,
vnational;;regional-andslocal constraints imposed by governmental
'and.privatejSOurces.ahound, Thus,,therelare situations where
the people Can advance*theirkinterests only through their
.goVernments‘because;of the imperfections of the market place.

A recent analys;s suggests four types of situations when a
fdec151on 1s called for.§/ These can be applled to the energy
f1e1d in ‘the Pac1f1c Northwest. |

,l.,,?When.something,is,amiss;" A problemsis perceived that

‘requires a public solution since private actions do not suffice.

o Example° When reserv01rs drop to low levels as in the Fall of

1973 How to allocate the water. amongst competlng users? Do

g the Atomlc Cup hydroplane races go .as scheduled? Or, is the

'iwater_passed through to generate power?

‘;é.?."When the opportunlty arlses because ‘there is. a new
dcapablllty, a. new capac1ty to deal w1th matters prev1ously

' beyond solutlon;?g»Example.q The convergence of technologlcal,

: economlcal and polltlcal aspects of federal dam bulldlng as an

‘3/ Llndblom;'Charles E. (1976) "Toward a Theory of Economic
and Political Decision Making". For International P011t1ca1
Assoc1at10n Congress, Edlnburgh, Scotland.
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i

sbeat“aS‘a byproduct of the Hanford atomic installation;v

A 3. "When somebody else's solution becomes your problem
The ‘Arab ‘0il boycott is their solution to reducing support for
}srael.,*Canada then decides to stop oil and'gas exports;  These
FreatefprOblems for us.

4. "When the 'schedule' previously agreed upon requires
action.™ Some federal permits for dams on navigable waters
expire after fifty years. At that time some decision must be’
made whether or not they will become public property. "Sunset
Laws" are being considered which will call for the automatic
termination of legislation and agencies unless renewed by
legislative action.

The above is not meant to be merely an "interesting" exer-
cise but to be useful in establishing the circumstances when
participation can be most appropriate. Too often the public is
asked to participate in "non-events" or "non-decisions" which
can lead to cynicism and apathy and deter further public in-
volvement. The League of Women Voters of Washington put it
this way: "The issue must be one which people can grasp; one
which has imminent impact on their lives." There are other
issues which cannot be resolved by a particulat‘goVernﬁehtalh
unit no matter how much public participation'there has*beeﬁ;
For example, the Pacific Northwest states cannot do muchfabOut'
the absence of natural gas deposits in their region or to cbange
phe half-llfe of radloactlve substances.

But there are occasions when public pollcy decisions must '

_antiﬁdepression program in the 1930's. Or, when there is "waste"

o



be made. The resulting policies take a variety of forms in-

. cluding emergence as:

(1) prOVisiéns of federal or state constitﬁtions
 (2) cbﬁrt decisions ‘ |
{3y fedéfélrandgstate_statutes'
(4) city—county“charters
(5) local ordinances .
(6)' administrative rﬁles and regulations
A7) Opinidns of legai and financial officers
(8) decisions of administrative tribunals
' (9) the exercise of administrative discretion in
"allocating scarce financial and'perSOnﬁél resources
The process by which these policies are made can be identi-
fied by tracing the steps involved at the national,;state and
local levels and within the several branches thereof. It might
be helpful to first consider some other approaches to public
policy making which can provide a broader perspective and may
suggest some new forms of more effective public participation.f/

1. Institutionalism sees public policy centering around

what the legislatures, courts and agencies do. ‘The focus is on
these institutions and their formal actions. If one knows how
they work, then one knows the process. Attention is properly
focused on the 1977 state governors and legiSIatures in the

Pacific Northwest. Will Washington regulate oil tankers in Puget

- Sound? ,Will Oregon establish a statewide PUD—type.entity? Will

g/-Dye;fThomas -(1975) ‘Understanding Public Policy, Second

Edition. Prentice Hall, Englewood Cliffs, N.J.

e



“’&daho change its water laws?

2. Group theory, noting that American political parties
ate nototiously weak,ﬂidentifiesvprivate{o;ganizations\and
government agencies alike as "groups" who are the,real-actots
in the public policy drama. , Public power;intereSts) private
utilities, labor unions,'environmental,organizgtiops and old and
new agencies must be identified if one wants to know who makes
public policy indenergy,ox in any other field._‘
| 3. Elites dominate American life including our democratic
governmehtal syetemllieranother view. Many people do not even
vote, most;pe;ong,to_nofgrOnps,involved in politics, and groups
themselves are run by a small power structure that is usually

_wealthy, well-educated, white and.male whose self-interests
actually coingcide fer,more;often than group, party and candidate
cogpetitiop,epggeets.,jSome holders of. this view become dis-
coutaged with'the»possibilities,ofybeingyeffective“and drop-out
of public affairs.” Others plan their strategies‘around.somehow

‘\Agalnlng the support of these elites: for thelr own causes._ In.the

Pac;flc Northwest, there are.elites. on almost every 81de of every
energy. issue, and calls. for more public part101patlon ‘may - serve

to substitute one elite for another. ..

... 4. Rationalism is the basis of most policies. :?echnically
comoetent'people in. the'publie and privaterseCtorSsdominete.t.~
;vWealthy owners and - elected polltlcal leaders do not understand
4mo§t‘1mpoxtantnoperetlons. The technicians do.. They know the
\Ev;ealities, consider the options and the consequences tbereof and

geneta;lyﬁoauSe,the,best‘possible_choice to be:made.  Although



- there may be ekceptiohs the hundreds of thousands of decisions )
médé-daily fit this mode. If it does not rain and there is.nd
watérvin the reservoirs, only a certain number of options are -
open. The real facts cannot be changed. Choices are narrow

and more rational than advocates of conspiratorial theories like
to admit. And, it can be argued, a part of what makes an energy
rvpoliCY‘rational'is the' taking into account the wishes of the
public as well as physical and economic factors.

5. Incrementalism describes the activities of most govern-

meﬁtal units. This year will be like last year - give or take a
little due to inflation and the like. There are occasional

jolts due to a natural disaster or some unanticipated political
event,‘but most policies go on. Even new policies are made up

of old ones. How much change has there been in energy consumption
since 1973? 1In policies responses? Or, for example, changes in
electric rates seldom involve recalculating basic formulas of

rate bases and structures, but usually involve a percentage change
in existing rates. Inérementalism makes it possible for the
public to assume that most policies will remain uhchanged for a
time and enables the public to focus on the fewer issues which
~really require attention.

6. Game theory recognizes that public policy is developed

within certain legal and traditional rules, that there are only

so many real players who must devise strategies to achieve a

maximum payoff at given level of risk. Some games'are "zero-

sum” - only one person can be elected governor,rall others losé\,j

Some are "non-zero-sum" games, participants can win partially



\";nd>1056:parti511y';,utilitieSnmayAnot'get*éll of the increase.
they aék,for'butithey*need noﬁ;receive nothing, there could be:
a compromise. The strategies\of'one type game do not apply to
other gamés. Participan£s~shou1dfknow the game, the rules, the
/ p1ayers,~£he'strategy options and7the‘pay6ffs.~>
= ;‘f7; . The- sttems approach suggests that all parts are inter-
related’ ‘and that public policy is the output of the system made
in response to demands, which~areeinputs;;-The'connection of

.. various patts‘must'be~understood~by parti¢ipants.HLBarticipants

 ,must‘understand where,variouS'inputS'are.receivedivhowathey are
perceived by decision maketS‘tO‘whom they: are routed, how these
persons decide what to:do with these inputs,  how outputs may have
unintended outcomes, and how. this leads to feedback into the

-«gsyStém,\ An example of how an output may have different outcomes
gmight;be,thatgaaprice.increaSe,in:natural gas {an “output” of
the Federal Power Commission) may result in either windfall
-profits and higher prices or in.a renewed search for and dis-
covery of moreigas:withjlong¥run conSﬁmerﬁsaVings}or:both;fas the
outcome. . The public, :of course, helps to generate inputs and by
itS}reaétionftb;ﬁoutpﬁté"~creates>feedback, R

| Each of the above "ﬁddels" should suggest t0jagencies and

?citizens a;wider:vaxietygof patternslbf effective ‘public par-

‘ticipation than would come to-mind: from a’traditional approach.

II.. _De‘mandsf for.pubu-c Participation in Decision’ Making

./ - 'A; ‘Rise of Democratic Participation:

Hlstorlcally, changes in economic, technological, social.



andipglitiéal~re1ationships have been intertwined. The - &uﬂj
In&ﬁétrial Revolution created impersonal economic relationships
and'gave rise to the labor movemén£ which demanded, and won,
thé‘right to vote fdr men regardless of economic status. The
chahging rolé of women brought about universal suffrage, and the
civil rights moVementiwon the vote for all races.

The expanded franchise resulted in government at all levels
‘becoming more responsive to the "needs" of the peéple.» Becéuse
of rapid change and the increasing complexity of life, legis-~
latures have had’to delegate their authority over specialized‘v
areas to regqulatory and administraﬁi&e agencies. Modern govern-~
ment has come to rely on the expertise of these agencies and
placed them in a position to become the definers of theipublic
good.

Thus the growth of the "administrative state" has been, in
part, due to democratic demands for a more flexible and responsive
government. Reliable, professional public administrétors acting
within guidelines laid down by the elected representatives of the
people, it was assumed, would be able to fashion the appropriate
responses to current problems. "Meddling" in administrative
affairs by legislators and courts was. often viewed as attempts
by the privileged groups, who were defeated at the polls, to
thwart the public will in behalf of their own selfish interests.v;
Thus the main thrust of the period from roughly 1933-1963 seems

to be that the_administrative process was in the hands of'compe—
tent trusted and'sympathetic administrators who were more cloSe{ J

in tune with the public than were "unrepresentative" législators
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and judgéé. fhererwerefaIWays exceptions\and thereIWere"criti-
c1smsln the fleld of c1v1l llbertles and c1v1l rlghts. | .
However, for a number of years, both c1tlzen groups and
admlnlstrators ‘have sought ways to 1ncrease public part1c1patlon
T beyond that of votlng in the electlons of leglslators and ‘execu-
tlves,'ways that mlght be ‘more approprlate to our complrcated
?Msoc1ety. There are complex and mlxed motlves in these efforts.
'In some cases, 1ncreased complexity of government had separated
some people from these dec151on makers. Some c1tlzens became |
overwhelmed by a sense of helplessness. lhe public'is ﬁOW'
”always able to determine who is respon51ble‘for?the deciSions
affecting them or how to communicate its needs to those in power.
The public;has'not ai&ays'haa‘Aécess‘éa the information on which
decisions have.been made. This has, along w1th other more
:apparent factors (i. e., Watergate), eroded trust in government.
““For example,’ln 1975 pollster Louls Harrls found that "confi-
’”dence 1n government at all levels 1n this country has hlt rock
'hbottom".éf State energy agenc1es feel thls dlstrust: A September,
”/1975 report of the Pennsylvanla Senate Consumer Affalrs Commlttee
found that publlc confldence in the utlllty regulatory process
of thlS Commonwealth has waned so badly as to be almost s 4

nonex1stent" 6/

;A.major-attltnde shift ﬁay*bé‘andérway'as‘a*féspohss*for‘

P .

’“§/fébmﬁanWEAGée‘k197sj'Moﬁéy, Secrecy, and State Utility
( - Regulation. Common Cause, Washington, D,C., p. 6.

- 6/. Ibid,
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these feelings. ’The rising levels of’education andethe increas&*J;
ihglylsophiSticated linkages of media have created the means
whereby the public can effectively participate in decision

makihg. People have begun to seek security in involvement, in
cooperation,‘and'in a return to the concept of the community

and the neighborhood. The current public participationrphe—
nomenon may differ frem past historical movements in that it

comes from many varied segments of society. The new belief is
that exéerts and speeialistsrshould providevinformaﬁion and
eiternatives, but that the value judgments be public decisions.

B. Legislative Responses

Congress has long recognized the need for additionallpublic
‘participation. For example, in the area of public lands, as
early as 1939 the Taylor Grazing Act/!/provided that each grazing
district have an advisory board of local stoekmen and a‘wildlife
representative and that this structure be drawn upon for a
National Advisory Board Council. The Forest Service followed
suit. Both the Bureau of Land Management and the Forest Service
utilize advisory boards to ensure public participation in
multiple-use planning. While not perfect, they sgpplemented the
representative system..

Additional public participation was provided in 1946 when
Congress recognized that the new government of decision by
agency "required that due process be observed in the adﬁinis;

trative process of all federal agencies". The Admihistrative'

7/ 43 USC sec. 315-1.
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Procedure Actﬁ/set up requ1rements for hearlngs based on an
admlnlstratlve record and ‘access to government documents, and
set standards for Jud1c1al review. The Act dlstlngulshed
between due process requlrements for adJudlcatlon and the public
need for' representatlon and 1nformatlon as to rule maklng.
Agenc1es ‘were' requlred to make publlc proposed rules in the
Federal Reglster and to glve notice of hearlngs." In 1960 the
Freedom of Information Actg/prov1ded access to certaln admlnls—
trative records and documents.f Congress was mov1ng to open up
'deernment. | o | |
Congress was being pressured into additional actions by
' the demands of thetpublio;CMSome'stili'felt excluded from the
decision makingipr0ce55;;'The:reSUltvwas confrontation, either
-in the courts or on theé streets. Confrontation often meant
delay and ekpense'in'adninistration}v For’a»Varietydof reasons,
Congress began to 1ncorporate prov151ons for publlc partlclpa-
tlon in admlnlstratlve actlons in the antlpoverty and Model Cities
‘.“Programs. In the env1ronmental area, Congress responded in 1969
w1th the Natlonal Env1ronmenta1 Pollcy Act (NEPA) 10/ Congress
'had recognlzed ‘that” "There is a new klnd of revolutlonary move-
ment under way in this country...The stage of thls movement is

Shlftlng from_what had once been the exclu51ve provrncekof,a

8/ 5 USC sec. 551 et seq.
‘g/fSCUéé‘Séc; 552 etkseq;
\=J12/42 USC sec. 4431 et seq.
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N

‘féw_conservatioh:organizatibns to the campus, to.the urban
ghe£tos, and to the subutbs.“li/

' NEPA is a'"fuil disclosure” act and requires that the
environmentallimpact éfxall major fedenal‘adtiohsjbe:studied i
and made public through thetenvironmental impact:statement
‘pxoceSS. The Council 6n.Enﬁironmental‘Quality‘GuideiinQS'
provide‘at Sec. 1l0e that;A"agéncies haﬁe”a responsibility to
develop procédﬁres to;insuré-thé fullest practicable provisions
of timely public information...in order to obtain thé views of
interested~partiés; These,prOCedures'shall‘include, whenever
appropriate, provision for public hearings...preceded by
adequate public notice and information to_identif§ the issues

12/

and obtain comments." The courts have created a public right
to participate in the impact statement process.li/

In 1972 the Federal Adv1sory Commlttee Actl4/ga0e a statu-
- tory right to citizens to be present at certain proceedings of
advisory committees. By this time the federal agencies were
realizing that Congress and the courts had mandated new govern-

mental processes. Agency compliance may have been primarily

based on the desire to avoid confrontation with its delay and

11/ 115 Cong. Rec. S17452 (Daily ed. Dec. 20, 1969).

12/ 36 Fed. Reg. 7724-9 (April 23, 1971).

13/ Anderson, F. R. (1973) NEPA and the Courts. Published for
Resources for the Future, Inc., by the JohnsHopklns Unlver51ty
'Press, Baltimore, Md., p. 234.

14/ 5 USC App. I (Supp III) 1973. - , L
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expense. - The-’agencies werevnoﬁ open'to'éolitipal-attack based
~upon public information and to j&dicialWaCtiOn based upon NEPA .
procedural requirements on other substantive ‘law.
‘- C.: Negative and Positive Effects of Participation

A

The factors pro and ‘con to'public participation can now be

‘more easily examined.&éf There are reasons to discourage public
involvéméntzin’the:administration”of government. Established
leitical<structures:may'have satisfied the majority of the
citizens. . The efficient, technological control of public admin-
istration may be incompatible:with public participation. - New
systems are vulnerable to the manipulationxof'specia1~interests,
to the dangers of rising expectations, and to inefficiencies.

-;fAdditidnally;ftherexaré(good'argumenﬁé~in favor of ‘limiting
| public participétion'toLtheftraditional’mOdes which include the
formal hearing process andvleaVihgﬁthe'administration to icompe-
tent experts. For example: (1) more participationvcan mean more
power.  for the articulate and organized interesﬁs who may well -

’héve:Qppcsediuhsudcessfuliyrthe legié1ative intent’ofvpfoérams‘
theyunowuwould;subveri'atfthe:administrative~stage,&(Z)‘delAYS=:
in:thezpolicy processeare~§ostly&and*the*COSts:usually‘fall”on.
'thbée least able tO aVoid costs( (3) more participation means more
government - moreremployees,fmoréfpaperwo:k;vmére taxes, '(4) more
"consideration” does‘not‘automaticéllyZméan;"betterf Kbetterffor
whom?) -and wisér ae¢isiop§;jperhapsfmere;y‘éubstituting*one elite

lh%%bf‘éhbéﬁéf;\A' R VL IS S IE N S EFe P BT IS
o’

15/ Ontario Committee on Government Productivity (1972) Citizen
Involvement, p. 17-29.
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'/”Tﬁeré aré also°:éas§ns‘for encoﬁragingvpa?tiéipatibn;f It&i'

abpeérs'that‘pérticipétory demands may intensify.’ Participation
does have positive effects on citizens: it is“aﬁ educative pro-
cess, it is an'integrafive.prdcess, it*tehds to brihg“abdut po-
licital eéuality, and it serves to neutralize dissidence. "Most
decision making studieS"never*examinekthe'coSts of.overcdming
consequences not foreseen -in advance. There cén be no better -
_Way'of”discovéring'théSe'unforeseen-consequences, ldng?afmajor
problem of administration, than by inVOlving in thé*décision
’ processes those likely to be affected by-them;“lé/'.Publiclpar-
ticipation ensures ac¢0untability for decisions and representa-
tion of the public. e

- Agencies have sought public participation to"avoid confron-
tation with its concomitant delay. Public involvemént generates
information as to public opinion so that it can be accommodated.
Public involvement can also generate information that is directly
applicable to agency studies, such as quantifying recreation use
or identifying environmental or other impacts. Public partici-
pation can supply an agency with needed outside expeftise or
with manpower that it could not otherwise afford; Successful'
public participation will create a base of public.support'for
an agency which can establish its acceptancé. Suchfsﬁpport is
needed in the interagency battle for appropriations; -

Additionally, public involvement has been a factor in re-

structuring reactions of both regulators and thevregulated

-

16/ See F.N. 15, p. 25.
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“industries. . Staff attorneys;for;the‘Federal‘Trade Commission
indicate .that a signiﬁicént contribution by public.interest .

. groups is. to restructure incentives within the agency, by giving
the\staff a sense of scrutiny and a feeling of support when

-.strong. actlons are. taken.l7/

..-D.  Federal Consumer. Representation Plans As Models -

- The Executive Branch of the federal government continues
to respond‘tdbthevnew movement fér»publiciparticipqtiqn,» In
a Presidential mémorandum;of,September.27,,;976,_President
.Ford. stated, "The consumer's right to be heard means that the
.consumer must be involved in the development of programs and
participation in decision making mechanisms{that-affectuhis or
:be:,interest.f, Each federal agency accordingly promulgated
Consumer -Representation Plans.— 8/
- Consumers are defined as "individuals and organizations,
. -public and p;ivate,,whosavinteresgs,will:be substantially im- .
- pacted by departmental decisions or ag£ions".x,The_p1ans pro-
_wvide for the identification of consumers and impacts, the es-
tablishment of consumér/age,n'cy, liasons, and the generation of -
the information required,for ef fecti,V,é public participation. -,
Most agencies -ppe;:é{té ‘under the premise that the public right

to know must be upheld. Other agencies, such as the Environmental

17/ Cupps, D. Stephen (August 1976) “The Impact of Public
Interest Groups and Citizen Organizations on Bureaucratxc
‘Behavior:. Lessons from the Experience of the Federal

‘ , Trade Commission". For International Political SCLence
\iJ Association Congress, Edinburgh, Scotland.

18/ 41 Fed. Reg. 42763 (1976).
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‘ Protection Agenéy,'feel that~the public needs to know and theyvr
.affirmatively seek to inform the public. In eigher‘event, all
‘branches of thé federal”gbvernment and the administrétivé
‘agencies have recognized that for whatevér'motives or objectives,
philosophiéal,offpractical, widespread’or:limited;‘public par-
ticipation in some form is required'for efficient government in

the modern era. . .

IITI. Types and Forms of Participation -

- Public participation in the policy ﬁakingvprocess affecting
energy policy encompass the usual array of opportunities in-
cluding voting, lobbying legislative and administrative bodies
and intervening before administrative and judicial tribunals.
Each will be examined generally ahd then in a more-detailed
matrix of current patterns and possibilities.

A. Traditional Approaches

1. Elections

The most durable and basic form of public participation in
policy haking has been through exercising the right to select -
governmental decision makers by secret ballot in regular and
timely elections. The voters choose those whose promise and:
perfofmance is judged best and remove those who fall short.
This hard won pattern of participation is stillrthé‘exception
in the worid today. Thé search for additional avénueé of par-
ticipation.qften:neglects the fundamental institﬁtioh'ofvdemo-

, ) - | - ;
cratic elections. o SRR &.ﬁ
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candidates for public office'and on more state and local ballot

-, . Citizens of the Pacific Northwest probably vote on more

measure than any other people in the entirefhiStOry'ofﬁdemocratic
--constitutional government:. we have a long ballot providing for |
the nomination and election of an army of state executives, state
yvlegislators;‘”rows"'Of county;Vcity'and sPecialfdistrict officials
plus ballot measures referred by governing bodies and petitions -
of electOrs:from at least four levels of goverhment. {(There is,
of course, no federal provision for ballot measures.) Pacific
-~ Northwest voters are challenged with'thié’Chore/opportnnity at
least four times every 'two years and usually more frequently
thah~that.,’Recallfthat”only»inéthé'Unitea States are voters
invited to participate in the nhomination of candidates. - This is
left;to-dues-payingfpartyvmémbers5in‘eVery‘other4dem0cracy.f"*
| in SPite of these7bpportunit;es~td”participate~in”the E
éeiection of a large number of deciSibn*mékérS‘it»is not 51ways"
clear what'policieskthe public supports. 1Noﬁihati°ns'andi
elections hinge on afvarietyjof iésuéé;”withfthe*;esult»that
public input is: diffused. : Therefore , public’ officials 'faké: S
office withvdifferent§mandate57and different‘pércepfions of the
popﬁlar-willﬂand’bften%séleétédiby OnIY”é'ﬁinorityfﬁf‘the.Votihg
'fage popﬁiatioh‘; s ' ' ' ' e
'fmr~Therpoliticallyéappointediadministiatbrsfére%a'step*remeed
from§théruncertainzmandété bf“the*éléétéa*officiélsﬁf*tvén';
further removed are thé~vast“bu1k»cfica:eer civil servants.

\avkmployed for their *"neutral coﬁpetence", theyvare in the difficult
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situation of being expected to be responsive to the public willr
while being insulated from partisan pressures as manifestations
ef that will. How then should public input at fhe~administrative
level be deSigned'to effectively supplement the elective process?
One example ﬁaS'the unique use of the election process when an
"adv1sory vote" was taken in Ada County, Idaho, on May 25, 1976.19/
. The advice was directed to, but not binding on, the Idaho Public
' Utility Commission regarding an Idaho Power Company application
to build a 1,000 megawatt coal-fired facility. The issue was

put on the ballot by the ceunty commissioners who reversed an
earlier refusal after receiving petitions with 15,000 signatures
- obtained by a coalition called "Citizens for Alternatives to
Pioneer". The vote was 56% to 31% against the project.

Finally, the Pacific Northwest states also provide for the
use of the election process to enable‘the public to participate
in the legislative process directly via the initiative and
referendum, either by legislative.action or by citizen petition.
Over the years many energy policy matters have been so decided.
The provision is for a "yes" or "no" vote on the measure pre-
sented, no matter how obscurely worded or confusingly presented
to the pﬁblic. However, it is theoretically possible to deVise
a series of questions or choices to be given that would have the

voters indicate a sequence of preferences which might result in

19/ Idaho Conservation League (June 1976) "Voters Say NO To
Pioneer." ICL Newsletter, Boise, Idaho. _ ‘
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o/

_ electotate. This has not been tried. 1In short;'the“Pacificlj

major vote that more”precisély‘reflectS'the.wishes‘of~the

‘NokthweSt‘voter has routinely had a rather imposing array of
g opportunities to participate 'in public policy making. That
many do not vote,umdstfpevet aﬁtend a legislative hearing and
rf :ﬁéry;féw follow adminisfratiVe-proceedings is not lack of formal .
‘oPPOrtunities and even invitations to do so.-

STy

2. -“Political Parties.

-~ Parties are .among the ‘basic institutions of democratic
government.ﬂ.The existence'of-a"legal loyal opposition party:
?'ready‘to‘a5sume responsibilities.of office-and to'criticize the
government of the day is the single mostximportant institutional
evidence of .a working- democracy. However, party affiliation is
declining and efforts to further weaken parties could be causes
of>concern.f5 _

'The observation that political parties areé weak:in America
'shéuld'not“légd to the‘cdnclﬁsidnithatfthey are complete1y unim--
.portant. To:develop parties asranTavenue;of.pubiic participation
onéimust‘understand.thatFthey existtin‘tWOWrathervéeparate
astructures:}~There¢is¢thecformalﬁstructurenoutside the govern~
ment genérarly compésedwof‘citizéns:whOTare ndt officéhbldersi
nbutvparticipate}in:precinct,wdistrict,ﬁcounty;fstaﬁe“and hational
committees and‘orgahizationsi,;Andi therecis.the'organiéation '
within the government, most visibly in iegislaturenggﬂmqjdrity
and»minority~party o;gagizations.¥uIn the'Pacific-Northweéf

\av}there is almost nO'reai cénnection betweeh the inside aﬁd outside
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o
rv'parties”nor is there @uch'éontact or coordination between the |
seVetal”leVéls}- Thé~CongreSsional caucuSes never contact state
legislative caucuses. 1In spite of these organizational weaknesse
whidh*include'ho real_controlbover who "joiné” and very little
‘funding or staff capability,'parties are,dufable.' The Democratic
Partj infthe United States is one of the oldest nonreiigious

o bérgaﬁizations in the world! And parties have enough cohesion to
‘mount efforts to céntrol,sbme of the persOnnelrand some of the
‘policies of a particular level or unit of government. Parties
are flexible and can adapt to embrace‘new'issués and'a‘greatv
diversity of opinion. They are of one mind only on the issue

of which party should rule.

So, where do parties fit into the policy-making process?'
Party affiliation is one of the most lasting that people make.
Party activists who are not officeholders hold more intensive
opinions than do nonparty and rank and file members. Office-
holdefs tend to be more willing to compromise since they have
direct responsibilities for policy action. This can be a source
of tensibn between the party outside the government and the one
insidebthe government. It is not always clear whovspéaks for
the party in any given situation. This iS'especiaily true at
the national level of the party not holding the Presidency.

Because parties exist primarily to gain office they are
‘potential pérticipants in any policy field that might emerge.
However; because party organizationvparallels the.governmental&‘i

structure they seek to control, there can be no focal point for
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\iybarty eipression’on matters'éuCh as‘energy’poiicies for the
Northwest'since’théré*is.no'governmental‘focalvpoint.‘~Who
‘vspeéksfforkthe'Democratic Party in this region? An incoming -
;Presidentowho»did.not carry one state in the West? ‘The Demo-
- cratic Senators from'Washington or its Democratic Governor or
*F;the-sévéral-v.s. Représentatives;;some of whom represent the -
Seattle area andiothers‘theoTri—City.éreag or the state legis--
vulature,'HouSe"or Senate, etc.?’MThere:isxnot:much:to be gained,
and a lot to be lost, by the party organization or by the office-
holders taking a stand until’ issues crystalize. Since parties
are in a :zero-sum game,  that 15 -one elther wins or -loses a given
offiCe,~they~are-wary of premature commltments.v In this situa-
tion parties function és "arenas of compromise" wherein those
with more specific commitments on issues will seek to demonstrate
’that there are ‘votes .to be ‘had by the party s ‘adopting their
stance.- Thus partles themselves become objects to be 1nf1uenced,
'though thelr platforms on the local level mean little (can
’anyone even locate coples of the party: platform for the Northwest
3,states in 1976?), and avenues of publlc partlclpatlon. Once
xlssues are focused, partles ‘help bring :others along who use the
partyoaSaai901nt of:referenceﬁan*thelr own dec151on‘mak1ng.y> n
bccaéion-parties.dotserve,as.a link between the citizen and the
elected official. - |
It ‘should be noted that the decllne of party afflllatlon,
'the rise of the 1ndependent ‘voter -and tlcket~sp11tt1ng maz be

related to ‘the .emergence of ‘the public interest groups. Relevant
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'factéré may include increased~le§els of education which make
party;recommendaﬁiohs less necessary, the‘risé of mass media
which replaces ﬁhe precinct worker as a source of informaiion
and as a wéy of'reachihg the electorate, the-mdbility'of~the
population which breaks old local and regional<ties;'thé\failuré
- of ‘the parties to respond to pressing issues, the venality of
some patty‘orgénizations, the replacement of patronage With‘
,civil:service and perhaps, the‘development'by’govefnment itself
of other wayS'of involving the public direCtiy.

3. 1Interest Groups: Their Strengths and Tactics

Interest groups are also very significant'actors in the
American political process. Political parties, the major—por—
tals of access to legislatiVe and executive decisioniﬁakers iﬁ‘
every other democracy, are notoriously weak in the United States
and éspecially so in the Pacific Northwest where the direct
primary is firmly rooted. Early in this century Arthur Bentley
wrote that "when fhe groups are adequately stated, everything is
stated". Analysts of almost any major domestic policy decision
have invariably included a catalog of the organized interest'
groups active in the legislative, administrative or judiéial
processes as key parts of their case studies. Not all groups
are private or are self-serving. The concept of a "group"
encompasses public agencies as well. The Corps‘of Enginéers
can be considered a groﬁp for purposes of analysis as;¢an the
Seattle City Council. i |

‘While America is thought of as a "nation of joiners" and k—#
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\E;;he Yellow Pages of the Washington, D.C., and other major . city-
phone books bulge with lists of associations,‘nct‘everyohe or:
even most persons are members of groups directly concerned with
public policy in either a broadly defined or sustained fashion.
Nevertheless, decision makers, desiring to reflect the public
will and usually eager to avoid unnecessary conflicf,:seek;out
groups, if the groups haven't sought out the decision makers. -
There are a number.of,reasonsvfor:this:,‘GroupSuare a source of
information which cannot be obtained elsewhere (for example,
technicalvdatawcr:the;perspe¢tive~o£”their members),»and.groups
are a-source of: potential power that can be used for or against
thegpoliéy:uhder consideration. So vital are.groups that not
only are they protected under the First Amendment right to
_assemble to petition Congress: for redress.of grievances against
government interference,?but,goﬁernment.agencies even go to the
trouble of organizing and sustaining groups. They can help ‘the
administrators by represeniingava:ious5portion5'of_the public
as well aSaéerving~as.a‘supportiﬁg cheering section for the ...
.agency;;;Alert:offieials‘know‘thattthére arev*potential"vgroups
as welluas?those.alreadyminibeihg;

'a;,Whéthet sizing u§ a:group!S“poWer?or<créating,aﬁgtoup.;;,g
decisiqnfmakerSjneed to~be'ﬁb1ekto'asse551a'grbupﬁs real:and - -
potentiélueffectivéneés;1 A,rbugh’detérmination?involvesﬁevalua~
ting-such factors as: these: - | -

a. Memberéhip:rHow many belohg? What'poition of ‘the total
\aJ f+.potentia1 membership does this represent?: What are the
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;'iéasdns fof:membérShip: firm commitment to the group's &i'
stated pﬁrpqses? 1cbmpulsory membership requiréd'to hold
the job or practicebthe profession?’ conVenienée'which~‘
enablesfthe member'to shop at the co-op or buy low cost
insurance? These questions help tozassess‘thefCOhesiOnv
of the group.

b. The sbcial status of the grbupiin~the eyes of the

. community. Welfare recipients though numerous, will usually
hdve less influence than certified accountants or airline
‘pilots, possibly even on matters of welfare policy. One
Vancouver doctor bpposed to expansion of the Portland
airport might be more influential than low income residents
in the fiight path.

¢. The organization structure of the group can determine
its effectiveness. A highly centralized group may not be

as effective as a federation type structure which can
accommodate diversity and add to strength. Thus the power~
ful American Farm Bureau Federation organized along state
lines enhances its strength and minimizes possible splits
along commodity lines.

d. Leadership is situational andbvaries with time, place,
issue and personality. It can be more importént than many
of the other factors listed here but is difficult to define
in general terms. Its presence or absencehmust beZaSSéssedv
in each circumstance. The recent experience 6f fhe Oregon

AFL-CIO is a case in point where the leadership:was'out oé"’
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'-;tbuéhfwithAthe'membership and was ousted from office.after
'+ the 1975 legislative session, | |
€. ‘'Money is only one element of power but it has been
. called "the mother's milk of politics” for good reasons.
.Cdndidates and parties need money and often lobby the
. idbbyists to get;it!' Funds are requi;ed for expert staffs
toumount a sﬁstained;effortwthrough»the labyrinths of
- government. -.Obviously money»ﬂ%,a good thing for. a group to
"have, although "public interest” groups.are finding that
- well-educated volunteets_orgdedicated perSonS‘willingvto
‘accept low pay are an asset that helps offset a shortage
v,of,actual,césh; - The long run:staying power of these groups
is yet to be demonstrated, however. .
. £. Unique access to policy decision makers can enhance an
» interéStis,ihfluen¢e,_.Alligroups seek access in general
vand_scmewhave,some;particnlar‘advantagés;that'ccme.with the
rAmerican;systam.;;Fbr examplé,vthere,aré:bahks,,insuxance
»4}companies,and¢utilitiesnin:everyfstate,-county'and cityv
;and they,ﬁakeyfreQﬁent use of,the;média and~6fa1awyefs in

their routine affairs. Farmers, union members and certain

;wfracial and-ethnic:gronps are concentrated in-limited'areas

',y;and may, rely on rural overrepresentatlon in the u. 8,;Senate,

... the wxnner-takewall .aspects of the: electoral vote for.

¢jﬁPresident or peculiar Constltutlonal prov151ons regardlng

,,f,;ac;al equal;tyw_rellg;ous.llberty“orgtreaty rights,

~respectively. ..
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Many persons -and groups have no present’ concern Wlth publlc
affalrs, However, a turn in events can not only cause latent
,Ainterests“to emerge as’organlzed groups but also can turn a
preSently'indifferent organization”into a"fierce'particlpant in
a;publictaffairs.”‘Suggéstions<to raise the:driVing;age‘to'eighteen
or to 1lcense cats will cause 1nterested ‘and v1gorous responses.
l:The recent 1ncreases in electrlc rates have brought out many
' retlred persons to publlc'hearlngs. Siting of nuclear ‘plants:
stirs a varlety of emotions and concerns. |

* The 1nten51ty of group act1v1ty is’ closely related to ‘but
‘not tied exclu51vely to the economic stakes involved. As a
general rule, Americans are more concerned with thelrflncome ’
than with their outgo. Consumer movements have been fragile at
best while income related groups have been very‘powerful. This
is rational behaviorbfor most working people. It is easier and
more effective to secure a rise in income by a pay increase or
doing additional work than to take time off to protest utility
rates. The opportunity costs of the protests are not attractive’
except for retired persons who have‘time and only_little prospect
" of increasing their income. | | |
There have always been those who value things'other than
. material rewards. Civil liberties and civil rights,movements
have always depended-upon those who believe some thingS’arebnot
for sale and should’ not be sold even by w1111ng sellers (e Ges
freedom,’the vote, fair tr1al etc.). Over one hundred years

'~ ago successful efforts'were made to preserve areas such as ',k-f
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‘?J¥e1;owstonebyexﬁﬁend the:mqvemeﬁt~te place certain natural

N

resources_;n'the,fnotiforieele“ category has grown since.. The

. present involvement of a considerable number of educated persons

thoee“cpnee:ne‘are,for the longer-range implications of public

pelicg pee,e?eated a new type of group that many officials have
had:a‘diff;eultegime.esseseing‘and responding to. .

| Qnergf tﬁe majo;kceneerﬁs in American politics has been to
cu;p‘the inflqepce of groups_en,the groundsthat the geeeral and
long-range public interest is not merely the resultant of
differen;‘ferees exerted bfypye organized pressure groups who
are pursuing their'OWn selffinierest.;.While there may be no
definition"of the "public interest" in general or in particular
that'all or most qould,egfeerpn,;it,isiusefgi to aspire to a
public pglicy that serves euch'eh‘igte;estfw If the public
intexest‘isanotvjuet‘;ha; quthe”iptereSt,greups, it is also |
not simplywthe‘in;e:es;_egetheiqulic_pﬁficialsvofethe moment
either. -

The publlc 1nterest" - however descrlbed - is, in Amerlca,

protected by (1) groups seeklng their self-lnterest and thereby

counterbalancxng each other on occasion.or giving rise to new:
grqups when old ones peeome;;oqfqyerbearinq; (2);politica1'
parties and candidates seeking to.obtain or retain office by -
appealing to,thoseﬂwhcemay have been oVerlookedrbeﬁore{and whose
1nterests they promised w111 no, longer be neglected (and, who

may not have known they were overlooked unt11 the candidate told

\_/hem so),v(B) and flnally. the, "publlc":admlnlstrator whose
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Aprofessional“and'perSOnal"ethiés gird him againstvassaults by -
tthe;selfish'upon*theleommon good while keeping him aware of his
vsubordinatelposition as afservant of the public which has spoken
through'elections;.group activities and inlother ﬁays;' A proper
perspective on thetrole}of groups in our system is essential to
'_energy public*polieydmaking and administration.

B;*'Other*Types’Of Public Participation

In addition_tofthesample opportunitieS‘to vote in many
'eleCtions'and thekveryiopen~invitation'to become involved in
“the looseIY”struotured‘party organizations of the Paeific North-
weSt'states;‘there are'nUmerous'other avenues of‘oitizen par-
ticipation., | L

" This sectlon w1ll explore a number of them 1nclud1ng publlc
vmeetlngs, publlc hearlngs, adv1sory boards and commlttees, publlc
oplnlon polllng, the Jury model ‘and other" technlques.

| Before;beg;nnlng that analy51s, 1t’shou1d be;recalled that
»oitiZens'can7and dolapproaoh elected’executives to voice their

pv1ews, do attend leglslatlve hearlngs and can share in admlnls—

~ trative determlnatlons as well. And,_access to the courts is a

'well—travelled road 1n'Amer1ca; Here are additional opportunl—
lttles to’ part1c1pate in’ orlglnal and appellate processes. EPA
’l~seems to encourage thls in one of 1ts publlcatlon5° "To Sue'or
Not to Sue? When all else falls, c1tlzen groups often carry
:fthelr env1ronmental struggles to the courts.” Cltlzen lawsults
‘should ot be undertaken llghtly, however. Tney:oanvbe expensive

and time-consuming. And environmental lawsuits should never be
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undertaken w1thout competent, experienced attorneys. “20/ The
establishment of administrative tribunals to adjudicate disputes

’multiply this type of part1c1pation many fold.

1. Preface: The Role of Non-verbal Communication
Once it ié determined (for whatever reason) to find addi-

tional‘ways to involve the public, there are’several-altexna-
tive arrangements which can be employed dependingron<the type
of informationisougnt,rthe rpublics" involved, and the funding
available. This section will explore a range of institutional
patterns and arrangements designed to secure public participation.

_Before discussing specific arrangements it may be appro-
priate to identify some common pitfalls which can operate to
discourage or inhibit effective interchange rather than provide
it. These fall into the general subject of non-verbal communi-
cation. Often times sinéefe efforts at achieving effective
dialogue are blocked by agency officials unaware of some of the
basic precepts of non-verbal communication. * . ..the non-verbal
communication spoken of here goes far beyond the commonly accepted
view of facial expressions, gestures, posture and the like. More
properly obtained non-verbal communication exists as éfsupplement
to the verbal while, at the same time, it functions guite apart

from therverbal."gi/ If you imagine that a gap exists between the

20/ U.S. Environmental Protection Agency (1972) bon't Leave It
'All to the Experts. U.S. Government Printing Office,
Washington, D.C., p. 5. v : ,

21/ LaRusso, D.A. (1971) "Mind the Shadows, An Essay on Non-=
Verbal"Communication“. p. 5.

&sj
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.the agency and- the 1nd1v1dua1 whlch must be brldged before
effectlve communicatlon or 1nterchange can occur, that brldge
can be v;ewed as the type of participation program des1gneda
‘More specifically the 'effective use of non-verbal communica-
tion'can bridge the'gap’andifaCilitate the exchange.

There are four- ba51c factors ‘of non-verbal commun1¢at10n,
all of whlch apply 1n publlc partl¢1pat10n settlngs. They are
22/

“time, space, form and;actlon. We will briefly discuss each
_one.g‘ ; |

Tlme is- always a factor and includes dimensions of order,
lcycle, depth and rhythm ‘The amount of"tlme can determine the
quallty‘of participationir‘Moreitime'iS‘nOtaalways‘a guarantee
v_of'higherﬂduality’inputs;*aThe order or'presentatiOns’can effec-
tively;diSCourage,a speaker?before he appears, can also dictate
" a rhythm of speakers or a point ofbview. .An opposing speaker
fybreakingvthat rhythm'Can*meetrreSdstance. These factors can be
‘5consc1ously con51dered when plannlng for publlc 1nvolvement.

o Space can’ be a- major block to effectlve 1nterchange.,i‘

o Hearlng ‘rooms des1gned w1th the hearlng examiners placed above

‘Ethe speaker and behind large.podlumsfsuggest that.the w1sdom.and
«'anthority~is all with‘the agency. For ‘the non—practlced w1tness,
‘iformal hearlng rooms can be: 1mp051ng 1ndeed : Arrangements can
{*be made to reduce barrlers between partlclpants and agency
off1c1als. The round table, that negotlators seem to settle on,

: suggests equality and is probably the most conduc1ve to meanlngful

22/ See F.N. 21
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discussion.uﬁfhis, of coursé; mayfbeninapprop:iate in-a formal gﬁ’
. hearing, but the féctor of 'space is one that should receive:- - .-
strong consideration.

Form is a factor -that is often overlooked. 'Agencies could
ieceive much more useful information simply by designating the
form of .the communications they seek. Is the agency seeking
factual information to supplement agency staff work qf are they
interested in opinions? - Is the égehcy,presenting a problem and
asking for options or how to solve it or are they presenting
the solution and asking for a response?. The ‘latter course seems
to shift a burden on to the public and may stifle effective
communication. Agencies should decide what type of information
they wish to achieve from a public participation program and
arrange a format which most effectively encourages the flow of
that information.

Form can arise in another iﬁportant manner when it comes to
selecting which type of format to use. A three hour round table
discussion may, under some circumstances, produce a freer flow
of ideas than a formal hearing.  The former can bermost useful
early in an agency's process, while the latter may be necessary
as decisions are being reached.

A participant's actions such as movements, gesturesiand»;
facial expressions, are also important. They are often‘di¢tated
by the factors of time, space, and form. If the spatial:arrange-
ments are such«thaé the speaker is sitting at a chair behind a

witness table, his use of action is limited. o o ksj
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: This is not intended to be an exhaustive treatment of this

fmost important factor, but aims to highlight anerea that should

5receive further study by the agenCies involved.

2. Public Meetings

Northwest deciSion makers have made extensive use of public

‘7meetings as avenues to secure c1tizen partiCipation. Governor
a:Straub.has_held town meetingS»across his state.  Governor Evans
1'offwashington regularly'metathe'publiciin the capitol rotunda
E for question and answer sessions, Idaho water - policy opinions:

'{have been the subJect of several workshops and many public meetings.

" When an agency is notfrequired by statute»tO'holdia-formal

"hearing" as such, there are numerous types of meetings which

',’;can be arranged to educate the public, gather ‘factual data,
ﬁgather policy options, or receive general public feedback.

' fUtilization of some of the earlier discussed prinCiples of non-
i g_verbal communication can help break down communication barriers

‘often times imposed by formal hearings.

Depending on the type of information sought, a. round table

o type discussion can . be effective.z This 1S'a workable alternative'
Jilf the". public" is identifiable and small in number and the - |
jfﬁfsubject matter is such that it lends itself to policy discuSSions; :
‘h]Larger publics can be divided and- several discuSSions can occur.
”JiThe advantages of this type of meeting are that there are ‘no

i; formal statements or. formal barriers. The discussion can be free
fflow1ng, and out of an unrehearsed discuSSion can come - valuable

ideas.
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. Town ha117£ype méetingsucah;be'uSeful’fok publicaeaucation'
~ and to receive general feedback. Setting smaller town hall
meetings in variousrlocations;cén encourage publicvinvolvemént
that might stay away from more fotmalrproceedinés.
General informationalimeétings are usefui*teraucate the -

vpublic as to problems and possible solutions. . - -

~ The. pnssibilities for informal meetings are. endless‘r'whe .
meetings can be designed to,fit,the>particu1ars:of;the'situaticn
involved.  Agencies can gb into meetings with-anfimpre§9i6n of
:Wbat;type of information théy wish to receive {i.e., féct,f
opinion, ete.) and,dééign thefmeeting.to»facilitate-the;flow of
that information.

3. Public Hearings

"No better'instrument'has»been devised for aiming.at truth
than to give & person in jeopardy of serious loss notice of the
case against him and opportunity to meet it. Nor has a better
way been found for generating the feeling so important to a
' popular government, that justice has been done‘"géf Public
hearings, as we know themn, are.probably the most widélysused\

and can be the most formal of the range of public participation

_ alternatives available.

Judicial.reaction to the function and necessity of public
hearings has varied from holdings that hearing requirements are
. ""intended to secure the individual from the arbitrary exercise

.of the pcwers of government, unrestrained by the established.;'

' 23/ Fascist Refugee Committee v. McGrath, 341 U.S. 123 (1951).

o
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- principles of private rights and distributive justice"gﬁ/to-an

interesting statement that a public hearing is no more and no
lessrthan7";.;a'gratuityvon the part of the 1egi$1ature.“—§/~

Itkshould'be’noted‘from the above comments that: the con-

‘,troversy overvtheffunotions_and necessity of public hearings

takes place not only betweeh administrative officials and con-

sumer and environmental advocates arguing for a larger input

'into'the‘agency decisioh,making_process, but also in the judicial

forum where the controversy in many cases has been elevated to
constitutional issues of notice and the requirements for notice
and opportunity to be heard.

" The constitutional ingredients of administrative due pro-

‘cess are simple to state as a general rule: determinations that

finally dispose ofllife, liberty; or property must be.preceded

by adequate notice and‘opportunity for a fair hearing. But

_1ike‘most~geheral,rules, this onevhas,many’exceptiohs andoit

 ieaves,unanswered>questiohs such asiy,What constitutes adequate
'__notioe?A_What is.a,fair-hearing?‘}What interestsvare_inciuded'in

‘the~concepts of'"liberty“ or "property".[

For the purposes of thls section of the report, the con-

| st1tut10nal due process issues should be seen as the minimum

procedural requlrements in determlnlng whether a hearing is

'~adequate and falr._'

.24/ Bank of Columbia v..Okely, 4 Wheat 235 (1819).

gg/ Green. Mountaln Post, Vol. v., quuor Control Board, 117
Vt. 405, 94 A2d 230, 233 (1953).
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- Herewith is'preSentEdftheiaﬁthority and mandates delegated
to‘state agencies by state legislatures and those agencies'
views of the functions and’requirements of public hearings set
out in three subsections. -

- "“The first"sectionisummarizeS'the functions ‘'of the three
states’ various agehcies and their public hearings requirements.
The second section ‘deals with the responses received from nine
state agencies to a questionnaire submitted to them.’ The summary
of those?tésponseS’wil1 be used to indicate what the:agencies'
:see as beingftheir‘respénéiﬁilitiés in providing for public
hearings and how they react to and utilize the information .
gathered.

The final section attempts to draw some conclusions as to
the usefulness of public hearings. The emphasis here is to use
the agency responses to the questionnaire, the agency enabling
statutes, and agency procedures and regulations to formulate the
current status of public hearings. This will be compared to
possible alternative functions of public hearings ﬁtiliiing
alternatives suggested by the agencies themselves and alterna-
tives suggested by the cbntempbrary'literature in the field of
administrative law. -

~a. Statutory Requirements: Oregon, Washington, Idaho

"To an ever increasing extent, provisions are appeariﬁg‘
in state statutes, requiring that before an administrative agency
takes any action which will significantly affect private rights,

the agency must give notice and afford interested parties an
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opportunity to be heard:. This legislative trend reflects a
deep—seated conv1ctlon that as a matter of sound governmental

pollcy, parties to be affected by administrative action 'should

rhave a full: opportunlty to present their views before any

 official action}is'taken.ﬁgg/

Public hearings are probablyrmost noticeable (and perhaps

moStdeffectiVe) in two general types of administrative procedure:

rule-making and adjudication of contested cases. . The statutory

requirements for notice and opportunity to be heard vary

according'tO'whether the particular ‘action to be taken by the-

" agency is classified as rule-making or adjudication.:

‘The functions of the agencies under consideration here -

_ (public utility commissions, departments of energy, and siting

COuncils)‘fall basically,into the‘categoriesvof ratemaking,

licensing (which includes site evaluation proceedings and the

’issuing of permits), and the’establishing of agency rules, regu-

,latlons, procedures and standards.;'

(1) Contested Cases

- Pursuant to the Unlform Law Comm1s31oners' Revised Model

‘,State Admlnlstratlve Procedures Act (hereafter, Model State Act),

,"contested case“'means a "proceedlng, 1ncluding but not restrlcted

to ratemaklng, (prlce f1x1ng), and llcen51ng, in Wthh the legal

rights, duties or pr1v1leges of a party are requlred by law to be

26/ Cooper, Frank E. (1965) State Administrative Law. Bobbs
Merril, Indianapolis, Indiana, p 135. -
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determined by an agency after an opportunity for hearing;"gZ/‘
3_rIn;determiningfwhether a hearing is required, the Supreme
Court has also distinguished administrative conduct which has
a particularized effect from that which has widespread impact
on a large number of persons similafly situated.28/

‘The Revised Model State Act requires that in a contested
.case:-- "all parties shall be afforded an oppbrtunity for hearing
after reasonable’notice".gg/nNotice must include a statement of
time, place and nature of the hearing, a statement Of‘légal‘
authority and jurisdiction, érreference to statuteSfandftules
involved and a "short and plain statement of the matters
asserted”.ég/ The type of hearing provided must allow for presen-
tation of evidence and argument on all issues involved and findings

of fact must be "based exclusively on the evidence and on matters

officially noticed" .31/

27/ The Revised Model State Act differs in this respect from the

T Federal Administrative Procedures Act. Under the Federal
Act the term "adjudication" is used instead of "contested
case", and it excludes ratemaking from the general procedural

. framework of adjudication. Thus under the Federal provisions,

the determination of whether ratemaking and licensing are
included under the rubric of rulemaking.or adjudication
depends upon traditional judicial distinctions between legis-
lative (and therefore rulemaking) and adjudicative (and -
therefore adjudication) facts. Section 1 (2), Model State
Act. S St

28/ Londoner v. Denver, 210 U.S. 373 (1908) and Bimetallic
Investment Co. v. Colorado, 239 U.S. 441 (1915).

29/ Model State Act S9.
30/ Ibid., S9 (b) (1)-(4).
31/ 1bid., SO0 (g).

o
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The Idaho APA 32/13 almost 1dent1cal to the Revised Model
State Act. Ratemaking and’ 11cen51ng are among those things
which'are‘conSiderede"contested'CaSes;1proQided that two other
requirements are also met. The first is that the case must be
one in which thet"legal'rights,’autiesror privileges of a party
are required to be determined by an‘agency".§§/ The second
| requirementiis*that*a hearing must befrequired“by statute.34/
It is also'important”tO‘note'that both‘the Revised Model State
~Act and the Idaho APA define "llcens1ng" as includlng "the
agency process regardlng the grant, denial, renewal, revocatlon,
...or amendment of a llcense."éé/ Thus, not only the revocation
or suspen51on of ‘a license, ‘but also the grantlng of one, con-
stitutes’ a "contested case" and’ notlce and’ opportunlty for a
hearlng are requ1red.§§/

- The Oregon and Washington APA's, while not-idehtical“to'

the Revised Model State’Act, embody many similarities. However,
neither offthéSe»acts‘mehtion-ratemaking and licensing within
the meanlng of "contested: case" ' Both‘acts*define'contested

case as a proceedlng in whlch the legal rlghts, duties and

32/ Idaho: Code Ann..(ICA) 8S 67-5201"through 67-5218 (1969).

" For a discussion of the effects of the passage of the state
. 'APA on administrative practice in Idaho, see: Gary M. Haman
& Robert P. Tunnicliff, "Idaho Administrative Agencies and
‘the ‘New Idaho Admlnlstratlve Procedure Act." 3 Idaho L.
Rev. 61 (1966) ' '

33/ ICA S 67 5201(2)

w
S
~

- Ibld.
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~

ICA S67-5201(4) and Rev. Model State Act S 1(4).

w
e
~

ICA 361~601.
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ppivileggs;of,a patty'argkreguired,by law to be.determingdf
after. an agency hearing. The determination of. whether rate- .
making and licensing fall under the category ‘of rulemaking or
"contested case" depends to a great extent, upon traditional
zlégal distinctiqns,fbWhigg,space4§9es not allow for a thorough
discusSion‘ofvthesé«distinctions,,it is sufficient-to‘nqte that
pagtipractice,hgsxcqnsisted,of a general inquiry into whether.
‘the activity to be considered was. more like‘that-perfprmedyby.
a ieq;slativg,bodyl(andfthug rulemaking) or more like a judicial
activity (and thus adjudiqation,of‘a_contested.case),<fThese,;;
Qistinctions are npt_alwaysreasy'to_make and the case.law pro-
vides only general. guidelines. L

However, asAaﬂmattef of general practice, ratemaking in
both Oregon and Washington (at least whereuthe,;ate has general
applicability on a statewide basis or where there has been a
complaint filed) is considered to come within the coverage of.
"contested caseﬁ. It is also clear that the suspen§ipn,,reyo—
catipn or refusal to renew a license requires a hearing in both
states and as such is considered to be a "cohtested case". . It
is not clear whether a refusal to make an initial or:oriéinal
grant of a license requires a hearing of the adjudlcatory type.
The most loglcal explanatlon is that the 1n1t1a1 grant 1f con-
strued asmarﬁprlv;lege and,thus not subject toyadjudlcatory
hearing requirements, and that after operatioh;unaer é‘li¢Ense

for a period of time one's rights tend to become vested and
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thus deserve judicial protection.QZ/

(2) Rulemaking

‘The Revised Model State Act defines "rule" to mean "each
:agehcy statement of general applicability that implements, in-
terprets, or prescribes law or policy, or describes the organi-
zation, procedure, or practice requirements.of any»agency."igf
.‘Thekprocedures for the adoption of suchbrules»requires a 20 day
‘notice of the agency's‘inﬁended action and the agency must'also
afford all in;ereéted persons "reasonable opportunity to submit
data; views, or arguments, orally or in writing. 1In the case
6f substantive ru;es, opportunity for oral hearing must be
',granted if.reguested by 25 persons, by a governmental subdivision
or'agency, pr_by;an aéSociation having not less than 25 members".gg/

Thé Idaho, Oregoh and Washington APA's all define "rule" -

_t@ mean the same as that in the Revised Model State Act.40/

The procedure'fpr notice and hearing established by these sta-
tutes is'alsp,quite similarﬁto that provided for in the Model
Act,‘with_minor variations in the time period- for notice and the

number of persons necessary in order for an oral hearing to be -

37/ See e.g. Note "The Oregon Administrative Procedure Act,"
T 1 Willamette L.J. 233, 240 (1960). For a brief treatment
of the trend towards the erosion of the privilege doctrine,
see Walter Gellhorn & Clark Byse, Administrative Law: Cases
and Comments 600 (1974), Foundation Press, Inc., Mirecla, NY.

38/ sec. 1(7).
Ibid.
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ICA S 67-5201(7) ORS 183.310(7); and TCWA S 34.04.010(2).
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:granted. The important distinctibn to be made here is between
the granting of oral hearing and what are generally referred to
as "notice and comment"'heafings.ﬁi/‘Initially,‘the agency exer-
lcises a great deal of discretion in determining whether to grant
_an~ora1 hearing. In most instances of rulemaking ohly written
ﬁbmment on the published proposed rules or changes will be
allowed. 7

Layéred on top of the requifements of the state APA's are
provisions tacked on to the public utility enabling 1e§isléti0n.
These provisions also cover such areas as: “rulemaking proce-
ddre,ﬁg/complaint and investigation procedure,43/and heariné
.procedures.ﬁﬁ/“This overlap between the state APA's and the
‘agency enabling legislation fs somewhat confusiﬁg. However,
this confusion may be resolved by looking at the statutes them-
selves. The procedural requirement found in the enablingrlegis—
lation and the state APA's should be interpreted as providing
minimum guidelines for the setting of agency procedures. In
addition, all of the three states' APA's (as well as the Revised
Model State Act) contain provisions which make it mandatory on

the agencies to "adopt rules of practice setting forth the

hature; and requirements of all formal and informal procedures

41/ E.g. Federal APA, S USC S 553 (1967).
42/ ORS 756.400 et seq.; RCWA S 80.04.020.
43/ ORS 756.500 et seq.; RCWA S 80.04.110.

44/ ORS 756.518 et seq.; RCWA S 80.04.120. and for all three of
- the above procedures see generally ICA S 61-601 et seq.

v
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available, including a description of ‘all forms and instructions
used by the agency";ﬁéf‘Thus;'the'individual agency is required
to establish'its own set of procedures for rulemaking and con-
tested cases."This the agencies do by establishing agency regu-
'lations which are meant?to-implement the state APA and the en-
abiing legisiatioh.liltlis in these regulations where the
requirements and opportunity for public participation are found,
and‘it is to'these.andfthe'agencies'finterpretations'of'them

that we now turn.

b. State patterns of Participation in the Northwest

ﬁesponSes‘tO‘theﬂQuestionnaire: | |

To determine the'type of public participation programs
\state agencies were purSuing, a questionnaire was sent to nine.
state agencies;ﬁg/ The questionnaire identified three basic.
vagency functions.' ratemaking, 1icensing’andvrulemaking. The
‘purpose of the questlonnaire was twofold: (l) to diSCOver what
opportunities were available for publlc 1nput 1nto the agency
dec131on making process in regard to each of the functions, and
_‘(2) to discover how the agency’ interpreted its role in fostering

ninformed public input. The questions focused on three areas.

45/ Revised Model State Act S 2(a) (2).

~46/ Those agenc1es were: The Oregon, Washington and Idaho Publlc

Utility Commissions; the Idaho Office of Energy and the Water

.. ‘Resources Board; the Oregon Department of Energy and the

' Energy Facility Siting Council; and the Washington Office of

~Energy and the Energy Facility Site Evaluation Council. We
received eight responses out of the nine requests. However,
two of the agencies responded with only copies of their '
enabling statutes and information book.
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(1) . the procedural requirements for notice (what kind and to .
-whom) and the type of hearing provided (formal adjudicatory, ..
informal with written or oral comments); (2) what kind of infor-
. mation was usually received (opinion, attitude, technical, etc.),
how was the information utilized, and its effectiveness; and
(3) the effectiveness of the public participation programs and
suggested alternatives.

. For purposes of summarizing the responses, the PUC's and
Energy agencies are considered separately, due to the differences
in their functions and types of hearings.

(1) Public Utility Commissions. The Public Utility

Commissions of the three states follow a very similar pattern.
All ratemaking hearings of significance are of the formal ad-
judicatory type. Attorneys are usually present representing the
utilities, intervenors, the complainants and to a lesser extent
interested parties. Adversary and evidentiary procedures are
followed (e.g., burdens of proof, decision on the record, oral
testimony under oath, briefs, etc.). Actual notice of the
hearing is given to all parties and interested parties that can
be identified (through mailing lists and requests, etc.). Con-
structive notice is given to all others through the established
news media. In some instances, actual notice is given to all
affected customers of the utility. Notice normally contains the
'tlme, place and date of the hearing and is usually accompanled

w1th a summary of the issues to be dlscussed or.a copy -of the

agenda.. In the context of rulemaklng, the proposed rule is

C
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publlshed and c1rculated w1th a comment perlod which follows.
The comment is normally written, with the exceptlon of the
"Washlngton PUC whlch holds weekly open meetlngs where oral
-comment may}be recelvedrconcernlng the proposed rule. Actuald
’;noticefof“the‘proposed*rule"is;given to affected utilities and
to‘identified'interested parties;’andvconStructive notice is
given to all others. “Inrlimited-inStances,'avformal'hearing
may be"granted unon‘demand‘for such hearing (especially
Washington PUC). | i |
»“There*areftwo»notiCeablefdepartUres from thisitraditional
‘format;fThe‘firstfiS”anhinformal hearing held prior to the for-
,“maldhearing which is provided‘for'by the Oregon PUC. These in-’
fdrmai hearings are held in the affected areas and are conducted
by the ConsumerdAssistance Division. These are normally infor-
mational in nature with a member of the technical staff avail-
V'ahieito‘anSWeriquestiOns;‘ The experience of the Consumer Assis-

btance:DiviSionfis that'these‘hearings are very helpful in deter-

f.y]mlning publlc oplnlon and attltudes.v The information gathered-

“at these hearings is summarlzed and presented at the formal
hearlng by way of testlmony from a member of the Consumer A551s-
,tance D1v151on.b Thus the 1nformatlon becomes part of the off1c1al,
agency record ‘upon which’ dec1s1on is based. The second departure
.1s found in the procedures of the Washlngton PUC. In the publlc
segment of a major ‘rate case the;Washlngton PUC prov1des the
a851stance of a Spec1al Public: Counsel prov1ded by the Attorney

General's office. Thus c1tlzen part1c1pants ‘have the assistance
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of legal counsel to represent their interests. . However, the
Commission notes that.it operates as a quasi-judicial body. in "
an adversary prqcéssbwith;burdens of proof requirements and it
often cannot act as requested because of;insufficient&evidence.'
All three of the PUC's indicated:that-in most -instances . ~
the information received is helpful .and responsive, although '
there is much testimony and comment ithat is duplicative and.
emotional. = The Washington PUC has noted that it .is.seeing an
increased sophisticétion of information received regarding . -
Speqifig ecoqpmig_groupsAXe;ﬁ.,,low—income,ghandicappedeand the
elderly), while the Idaho PUC has indicated that environmental
groups are usually the most effective in getting their cases
~ before the Commission, but the consumer viewpoint. is: inade-
quately represented and the Commission staff is not always able
to present that point of view.

Probably the most significantvcomment*was received from
the Washington Utilities and Transportation Commission which
follows: "The single biggest problem preventing effective pub-
lic participation in utility rate cases. is the extremely techni-
”qg;}nagpre of the investigation; most lay people will not try
“i;quargicipate.aqtively in something that is basically incom-
_.prehensible to them. Our Special Public Counsel helps bridge
thig gap,'but the public in the final analysis must have faith
in ghe staff of the Commission, which always puts on a very
ggrqssive case.on behalf of the general rate payer.”"

. Most of the agencies involved in the regulation of public
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vutilities are relatively satisfied with tneir'current public
kpafticipatibn*pfogfaﬁs;'»They‘feel'that they have experimented
dwith‘a:number'ef-pbssible alternatives and that the present system
workS-relatively'well. This, however, must be qualified by the
fact that majer rate cases ‘can take as long as a year and the
fdeeision'byrthat-timé?may be obsolete and'another'hearing for a
“rate Change‘ié*éuick‘tO’follow. " However, as noted by one of the
COmmisSions:'“"Givethhe emotional and economic importance of
major’rate.eaees,'these'problems are most likely unavoidable

and*the‘priCe We~pay for our democratic system."

(2) Energy”Départmentsiand Siting Councils. The Energy

| Departments~anddSiting'Councils differ somewhat from the PUC's
;*indthatdthese agencies' functions entail forecasting, the for-
“maﬁiOn’of PUD's (PﬁbliC’Utility Districts), hearings on site
,applicatidns;’éite evaluatione'and'mOnitoring, and certification
and licensing of energy facilities. The Ofegon'and"WaShington
.Enefgyvoffiées'and:their respective "siting counciis" follow
“very closely the state APA's. The IdahO’OffiCe‘Of‘EnergY' how-
v*eVer,‘is,aynOnfegulatory,agency'andlfhus'its prOCednres are pri-
f‘marlly informal and 1nformational

The Oregon Department of Energy ‘is prlmarlly concerned with -
'*the hold;ng of:hearingsfor forecast;ng and the formatlon of
'Punlic-Unilitf Districts. These hearlngs are primarily informal
\and lnformational (i e., they are not adjudlcative, contested
cases).~ Notlce of PUD hearlngs is requlred to be pﬁbllshed in

newspapers of general circulation, while notice for forecast
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hearings are not required but the agency has used both:letters &ﬁy
and press releases. In both types of hearings mailing lists
have been developed containing names and addresses of interested
persons. The Department is mostly concerned with soliciting
factual and technical information and has noted that most of

the information received from the heérings«does,not meet the
technical and factual requirements.  This is primarily due to
the technical and emotional nature of the subject matter, - The
information that is obtained is used to determine whether - the
assumptions made by the agency were reasonable, and they use
appropriate ideas for further review and researchir Generally
the Department of Energy is not satisfied with itsacurfent,pub—
lic participation programs, but has not had the time to remodel
their process. Alternatives suggested by the Department include
the use of surveys, questionnaires, and establishing sponsors
for the hearings in each local community.

The Oregon Energy Facility Siting Council is most notably
concerned with holding hearings on site certificate applications,
along with its ratemaking hearings pursuant to the APA and the
Attorney General's "Model Rules of Procedure under the Adminis-
trative Procedures Act".21/ The notice requirement for a rule-
making hearing consists of notice to persons on-agency mailing
lists and notice to others which "provides reasonable opportunity

for interested persons to be notified".48/ when a public hearing

47/ OAR 137-01-000 et. seq. B S Lot C
48/ Ibid.
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_1s granted on the questlon of a proposed rule, the hearlng is
‘dnot held as an adjudlcatory contested case.ﬂ Rather, witnesses
may glve oral testlmony and may be questloned by the presiding
' officer, but there are not prov1s1onsfor cross—examlnatlon,
k:burdens of proof, etc. In contested cases, which usually exist
;w1th regard to 31te certlflcate appllcatlons, the agency . must
‘glvexnotlce to all partles (actual notice) and to those inter-
ested parties on‘the Council's mailing lists. For the purposes
of such hearlngs, any person may 1ntervene "who appears to have
A‘an 1nterest 1n the results of the hearlng, or represent a pub-
lic 1nterest in such~results.“32/ In a contested case full ad-
Judlcatory procedures are followed

As the Counc1l 1nd1cates, the 1nformatlon received from the
publlc ranges,from very helpful to>useless. However, the agency
'doeS'not attempt'to control the type of testimony given. The

_ agency has used a varlety of methods of securlng public input,

v‘but currently operates under the Attorney General's "Model Rules”

:whlch it has adopted. Suggestlons 1ncluded allowxng greater
~"lead tlme" to glve extremely busy people more tlme to get deeply

*~1nvolved 1n a partlcular 1ssue.

49/ The Councll noted in its response that "(I)n the Counc11 s
only site certification proceeding in which intervention was
requested, that status was granted to two individuals who
~claimed that the safety aspects of the development of nuclear
power posed a potential threat to themselves and to fellow
Oregonians. The Council's exercise of its discretion in this
regard was upheld by the Oregon Court of Appeals." ORS 469.380.
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The experience in public part1c1pat10n of the Washlngton
Energy Offlce and the Siting Counc11 is quxte similar to that
-of Oregon. When dealing wlth rulemakzng, hearlngs are held
pursuant to the state APA. When 1nvolved in site certxfzcatlon,
the hearing isbeohducted as a contested case as defzned by RCWA
34.04. Initially the Sztlng Counc11 conducts a publlc hearing
in the county of the propose& site to determlne whether or not
" the proposed site is con51stent and in compllance with county
'drrregienal'land use plans or zonihg ordinances. Pribr"ro the
issuance of a council recommendatlon to the governor, a publlc
hearing ({(contested case type) is held. At such publlc hearxng
any person shall be entitled to be heard in suppbrt of or in
opposition to the applicatioh for certification. The Council
also provides for additional public hearings as deemed appropri-
ate. o

Washington has instituted a novel coneept in siting pro;’
ceedings similar to its Special Public Counsel in’PﬁCIHearinge.
That is a provision for a "counsel for the environﬁeht"}' Sueh
counsel is appointed by the attorney generai andrreéresents the
public and its interest in protecting the quaiityiof-the enVirf
omment for the duratlon of the certification proceedlngs.

7 The Idaho office of Energy is prlmarlly 1nterested in the
study'ef'energy patterns and resourceS'depletion‘and,conducts
heeringerthat are geared toward the free flow of ihformation and
‘education on a two-way basis. The hearings are informal and

informational and are concerned with gaining insight into the

&sj
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social-economic awareness of citizens. as it pertains to their

energy needs. Besides the above type of information, factual
information‘is uSedttevevaluate'the level of energy consumption
in the area and further~"analyzed for.idioeyncrasies'that‘may

affeCt their conservation program". Essentially, the agency is

',attempting,tojgenerateV"individually tailored conservation pro-

grams by community". -

c. Conclusions .

'Regulatory agencies are primarily concerned with obtaining

factual/technical’input. This type of information is essential

to resolving any factual/technical ambiguities that may be pre-
sented by the'differing~v1ew of the public utility, the techni-

;cal;staffs ofttheragency, and the public.‘dHowever, it ‘is not

at all clear how much of the information gathered at public

‘ hearings is feCtually_or technically useful for the agency's
.purposee, vAs,one oflthe agencies hae noted, the most signifi-
,ecent‘obstacle'cenfronting effective publié'participation istthe
~.public's 1ack‘of_inv91vement‘when the issues are incomprehensible.
 Adminietrete;s seemAtq place little emphasis on making the issues
u'comprehensible,fnet neeesserily byrsimplifying those issues,

. but :atner:py;perfo:ming_an]educetive,function,, Although such

anveducative function‘might be initially costly. and time con-

sumlng,_ln the long run 1t may in. fact diminish the tlme and cost

| :spent 1n lengthy hearlngs where the publlc 1nput is emotlonal,'

: dupllcative and unenllghtened

- One of the most often cited criticisms of administrativev
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prbéedure iS"that'the’deciSion'making‘process has bécome'over-
judicialized. The criticisms generally look to the effects of
this tendency to rely on adjudicatory procedures. One result,
suggested by Gellhorn and Byse is that..."the judicialization

.- 'of the administrative agencies is a factor tending rather

- strongly toward their becoming somewhat industry-minded. Agen-
cies, unlike courts, were not in their inception expected to be
sedentary...They themselves were to be vigilant watchmen, quick
. to act in the public's behalf. The glorification of the judge
~and of his methods has, however, encouraged administrative
passivity that emulates the judge's detachment from the social
fray."gg/

The authors suggest that the adversary system does not work
very well without active adversaries, that waiting for cases

and complaints to arise is not an agressive course of fegulation
when one of the adversaries is "an amorphous cloud such as ‘the
public' or 'the consumer' or 'the poor'." Thus, when the agency
process has become thoroughly judicialized, "it devotes its ener-
gies to cases that simply happen to come to it: it does not
hunt for business by seeking out the unhoticed trbuble'épdts".§l/

One of the "Nader Reports", 52/chargés‘that'the ICC's

50/ See e.g. Note "The Oregon Administrative Procedure Act,”
1 Willamette L.J. 233, 240 (1960). For a brief treatment
of the trend towards the erosion of the privilege doctrine,
see Walter Gellhorn & Clark Byse, Administrative Law. Cases
and Comments 600 (1974) at 1021. ’ '

51/ The President's Advisory Council on Executive Organization.
A New Regulatory Framework: Report on Selected Independent
Regulatory Agencies 38-39 (1971).

52/ Fellmath, R. The Interstate Commerce Commission 11-12 (1970).
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‘rellance on adjudlcatory proceedlngs “prov1des a legal arena for
dlsputes among buSLness 1nterests...Two clear examples 1nd1ca-
tlng whom the ICC almost exclu51vely serves are its failure to

: prov1de for a consumer or publlc 1nterest representatlve in
adjudlcatlons and lts 1nadequate ‘use of the ICC rulemaklng
functlon". ‘ ,

v In all these cr1t1c1ms of the over—use of legallstlc
approaches to agency dec151on making the suggested solutlon is
seen as stronger rellance on agency rulemaking and agency provi-
sions for summary d1sp051t10n of approprlate cases. Another
suggestlon looks’ to the use of what has become to be known as
"“hybrldlzed" rulemaklng. | - | |
"Brlce Clagett is ‘one crltlc who has strongly endorsed the
;idea of hybrld procedures'v "The most constructlve way to ellml- |
ﬁnate many of the 1nequ1t1es and 1nadequa01es whlch appear from
dtime to tlme in admlnlstratlve proceedlngs is to pay less atten-

tion to theoretlcal, conceptual, and largely artlflclal llnes
between adjudlcatlon and rulemaklng,»and to devote more atten-
frtlon to the task of fashlonlng, out of the avallable arsenal of
'.procedural technlques, hybrld modes of procedure most approprlate
';to the 1ssues and 01rcumstances of partlcular cases or classes :
'dof cases. In general, when an agency dec151on must or should
‘turn on dlsputed 1ssues of fact susceptlble to the recelpt of
kev1dence, those 1ssues should be resolved in an ev1dent1ary hear-
ing even though‘the proceedlng is labeled a rulemaklng ‘and the

facts are allegedlyr“legislative“Q Conversely; when'anvagency
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is con31der1ng adoptlon of a pollcy whlch could have a s1gn1f1—
vcant 1mpact on unrepresented partles, means should be found ‘to.
‘give notice and invite part1c1pat10n by non—partles even though
the proceedlng is labeled an adJudlcatlon. n33/
A The case for developlng hybrld proceedlngs for the resolu—
tion of environmental issues involved in 11cen51ng 1s strong.
‘Whlle the need to deal ‘with issues generally is great (and thus
suggestlng a form of rulemaklng), the complex nature of many of
‘the questlons to be dec1ded nece551tates some restrlctlons ‘on
'the procedural rlghts of partles even in a partlcular case.
‘However, the publlc must be able to part1c1pate effectlvely in
the process at the same time. To a great extent, the crisis in
ladmlnlstratlve proceedlngs in agenc1es deallng w1th env1ronment
can be attrlbuted to a w1despread feellng that these agenc1es
ohave not been suff1c1ent1y sensitive to all affected 1nterests.
In the most general terms, there is a need for explorlng
alternatlves w1th1n the current publlc part1c1patlon programs
'and alternatives to publlc hearlngs themselves. The formal
adjudlcatory hearlngs are welghted heavily to the receptlon of
factual/techn1ca1 1nformatlon and to some extent the welght of
‘publlc attitudes and oplnlons is not sufflclent (nor do agen01es

weigh it suff1c1ently) to balance the economlc and technlcal

dlfflcultles assoc1ated w1th regulatlng pub11c bu51ness.

] 53/ Clagett, Brice (1971) "Informal Actlon—-Adjudlcatlon—
- Rulemaking: Some Recent Developments in Federal Adminis-
trative Law." 1971 Duke Law Journal, p. 85.

O
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: 4. yGOVernment Funded Participation: Some Options
'There arehnuﬁerousscases wherekcitizens groups‘have attempted
to part1c1pate 1n formal governmental proceedlngs but were forced
to w1thdraw as thelr expenses ‘grew beyond their: flnanc1a1 resources.
hIhlS'has“led to,a fa;lure of the administrative and judicial pro-
cess to,proyidehadequately’f0r~ba1anced adversarylinput; In
“recent years thererhave-been‘attempts by various'governmentalz
o entities’to'SPGQd‘money to‘attemptﬁtorbalance,the input. This
vsectionvhrieflybekploresvthese,proposals which fit into four
| general‘categoriesﬁ_.providing:the adverSary input from within
the”agency,,creationfof speCialgpublic,counsels, government pay-
ments to’organiiationslto participate»in‘hothﬂadministrative and
"AJud1c1al proceedlngs, and RUCAG (Re51dent1al Utility Consumer
’Actlon Group). } |
| | All of these programs are des1gned to prov1de for advocacy
vof the percelved 1nterests of the public. thatg;s meant by pub-
"11c 1nterest?' Agenc1es generally have a reSponsibility’tO'serve
'the publlc 1nterest 1n thelr act1v1t1es.‘ To ‘the agency, the pub-
.vllC 1nterest 1s a dec181ona1 standard. They balance competlng
_1nterests and ~come. to a declslon they percelve to further the
'vjcommon»good. Another meanlng for public 1nterest 1s adversarlal..
:It refers to those v1ewp01nts generally unrepresented 1n the
.agency s d601810n maklng process. Looklng at the second standard
it 1s clear that no 81ngle p01nt of view is "the publlc 1nterest"
“iIt 1s poss1b1e, espec1ally in energy 1ssues, to have dlvergent

publlc 1nterests. ;Env1ronmentallsts may seek to limit develop-
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ment for environmental quality reasons where consumers and poor
547 :

" may favor it for employment and prioe’rea50h9;++

~a. Internal Representation

The first option offered to~proviae-aaditiona1 ih§nt is to
' prOVide'for it’tO'come‘from'Wifhiﬁ fhefageﬂcy ihathe>government.
Even thOugh an:ageﬁcy stéff;proviaes'infofmetion:to'ﬁeetVa de-
oisional'standard;“an agency canfprovide‘fOrVaaﬁereari51vinpht

within the égency.',Additionélly,JSOme tweﬁty‘sfateS'provide)for

\&r

some public interest'repreeehtétioh”by‘the State Attorney General's

Offlce.—~/ This representatlon has occurred at the state admin-
-istrative and court 1eve1, as well as before federal agenc1es.
“"Michigan has-a*Speciél Litigation:DiviSiontwithiﬁ!the Attorney
General's Office to intervene on behalf of the public in Public
Service Commission (PSC) hearings. The?North~Caro1ina;Attorney
“General has intervened before the1Atomio’Eﬁergy7tommiseion to
raise questions about a license application forfnuciear:piants

56/

in North Carolina.

On the federal level the Postal Rate Commlss1on57/

is set
up to advise the postal service about,rates, fees, etc. At

required vote hearings an office of the Commission is required

54/ Schraub, J. (1976) "The Office of Public Counsel: Institu-
tionalizing Public Interest Representation in :Govermment.™
Georgetown Law Journal 64(4) , pp. 895-896. ‘

55/ Council for Public Interest‘LaW‘(1976)'Balanoing the Scales
of Justice, Financing Public Interest Law in America, p. 151;

.see National Association of Attorneys General (1975) Attorney's

General Interventlon Before Regulatory Agencies.

56/ Ibid., p. 152.

57/ 1bid., p. 152.
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- to represent the 1nterest of the general publlc.

b. The Public Counsel Approach

:Creatlonvof an office of public counsel has occurred in
several states to provide balanced adversarial input. - Nine

states and,the_Distriétvof'columbia have single purpose public

,cQuhsels,_opereting in?the‘utility'regulation field. ' Two states,

Californiaiand‘New‘Jersey, have multi-purpose public counsels,

that is, they repreéeht the public interest beforée a number of

‘administrative'bodies,-fStates have placed public counsel offices

within the relevant agency, established it as directly responsi-

ble to the legislatﬁre, or set it up'as an independent agency.ig/

".Ihe_primery'advantages of placing the office within the
agency is to reduce some tension and hostility that can arise as

well as increase access to relevant information. The disadvantage

is that the counsel may work too closely with the agency and lose

its independent status.

:PlaCing the agency’under a legislative committee can lead

/to 1ncreased flnan01al support for the office as well as prov1de

some 1ndependence from the agenc1es 1nvolved. This, however, can

;also subject the office to 1nterference and turn 1t 1nto a

.:polltlcal football, especzally if the offlce has taken on some

controver51a1;cases._
‘ The:poSSibility which may provide some autonomy is to set

up the office outside the present administrative:structUre)and

58/ See F.N. 54, p. 897.
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fund it by assessments from the relevant regulated parties. If

the office is set up for reprééentatibnﬁbefOre the public utility,

commission or the state siting:céuncil, the regulated utilities
could be assésseé..

' Néw'Jersey)Eﬂ/whichAhas the moét extensive program, places
the public‘a&v6CaEe inftﬁe Governor's cabinet. In addition to
fhéradvocate role, he is the head of the Staterpublic'défender
service. The agency, Department of the Public¢ Advocate, has '
suffered some appropriation cﬁts in the last few yéar54 This
suggéSts'tHat the independenée and power'of such an office can
provoke legislative retaliation.

The powers of the public counsels vary from state'tq state.
Offices can be set up to lobby, intervene in administrative
proceedings, and seek judicial review of adverse agency deter-

minations. It should@ be pointed out that the power of the office

can be severely limited if the office cannot seek>juéicial review

of administrative determinations in proceedings they were a party
to.

The California Energy Resources Conservation and Development
Commission has an office of the Public Advisor who serves as a
neutral facilitator of public participation, acting as one who
takes all reasonable steps; short of representing individual
groups or the public at large, to reduce the txansaction costs

of participation in the Commission'‘'s proceedings.gg/“

§_9_/ See F-N. 55’ pp. 149-50.
60/ See F.N. 54, p. 899.

’s
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The pnblic counsel concept can be an effective way of
fac111tating more adversarial input. There is, one trap such an
‘»offlce can fall 1nto. Unless the 1eg1s1at1ve mandates are clear,
"the counsel may be ch0031ng between several competing public
ainterests in dec1d1ng which p081t10n to represent. Once that
.selection is made he is foreclosed from advocating other "public

: interests.

cr Financiaiasnpport‘forkIntervenors
'Another form of_goyernment’funding of public interest
representation isbdirect grants to prospectiye participants for
their participation iniagency proceedings. This is a relatively
newbconceptmwhichyiskbeing seriously discussed on the federal
level. e S
In}1975, CongreSs passed thejMagnuson-Moss Warranty and
FTCwImprovement Act;ffThe Act anthorized the Federal Trade
ComnisSiOn toiaward'direct compensation to public participantsA
1n trade regulation rulemaking proceedings. ’The'Act allows the
FTC to award attorney s fees, expert Witness fees and other costs
'Zof part1c1pants to.:
"(a) any person who has orvrepresents an interest which
pﬂwould not otherWise be adequately represented 1n a. rule-
fmaking proceedings and representation of which is necessary
for a fair determination of the rulemaking proceeding taken
4as a whole, and who is unable effectively to partic1pate
‘11n such proceedings because such person cannot afford to

pay costs of making oral presentations, conducting cross-
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examihation, and'makingt:ébﬁtfal SubﬁisSions iﬁ such pro-
ceeding.“gl/ | | |

Probably the mdst'signifiéant”aCtivity in thiS‘érea has
been “Senator Kennedyis""Pubiic Participatibn in Govérnmént_Aét
of 1976," S.2715. While the bill did not pass the 94th Congress,
it will most likely be reintroduced. The information assembled
by the Subcommittee on Administrative Practices and Procedure
of the Committee on the Judiciary in their heafihg'record is
most useful to ‘any govérnmentalvﬁnit ihterestéd'in é%pénding its
' programs in this area.82/

' The bill authorizes compensation to eligible persons in
agency proceedings whenever such participation promotes a full
and fair determination of the issues involved in the proceeding.
Eligible persons are those who represent an interest whiCh, if
represented at a proceeding, can lead to a fair determination
of the procééding,'and the economic interest of the person in
‘the proceeding must be small in comparison to the cost of the
proceeding. The bill also sets}up schedules for‘adﬁance pay-
ments and provisions for judicial review of the'detéiﬁination
of whether to compensate. | |

The direct compénsation procedure, like the 6theré}fhas

some advantages and disadvantages. First of all, the concept

61/ 15 USC 58(h).

62/ Subcommittee on Administrative Practice and Procedure of
the Committee on the Judiciary, U.S. Senate. (1976, Jan.
30 and Feb. 6) Hearings on "Public Participation in
Federal Agency Proceedings."S.2715.

o
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,k1dqesknqt‘increasevthe:participatiqn of the ordinary citizen.
'geGenerally sUch7citi2ens, even if supplied with the resources to
do so, w1ll probably not make the effort to part1c1pate in com-
plicated agency‘proceedlngs, The approach does allow for the
: establishment of absoiid;puhlic,1nterest:bar.s-This‘w111, how-
. ever, allewepreviensly_unadvanced adversarial'pesitions a
ithoroughihearing,i}The‘pregram also has: the advantage of inde-
pendence frdm;the government. - As long asvthelmandate for com-
pensation.isielearband judicial review is established, the
,threat df agency. or legislative interference is small.

d.". Residential Utility Consumer Action Groups (RUCAG)

| Ralphkyaderfs Pnblic Citizen organization is promoting a
1propesa1‘tojusea checkoff system linked to utility bills to
’ finanee,statewideieonsnmer‘advoeacy;organizations in the utility
area. ™/ e
,Under‘the,plan,'ntilitiesvwould.be required to include
. With customer bills:eheekoff,cards_on which consumers could,

if they ehose,»aqree»tq snpgort RUCAG. This,process is similar
;.tq_that,emplOyed dnvmany'nniversity‘campuses torestablish Public
| ainterest Research Gronps (PIRG). o
| Under the Nader plan,kRUCAG would be run by a: board of
'Sdirectors elected by the contributors. The board would hire

‘staff to represent consumers 1n utillty proceedings. ;f

The program has the advantage of 1ndependence and Ain stable

63/ See F.N. 55, p. 328.
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'funding‘sourcé.”'PosSible*disadvahtagés‘WOuld be in selecting
areas of focus and possible conflicts between consumer and ‘en-
vironmental goals.

5. Litigation and Attorney's Fees

Most of the models discussed for securing public partici-
pation have dealt with participation in the formulation of policy
"and‘the»implementation'of'it;' The other obvious’ avenue for par-
ticipation occurs once the decisions are made and the citizen
still feels wrbnged‘by the action. At this point tﬁé'évailable
recourse is to séek‘judicial review of the agency’éction. o

" Under the Federal Administrative Procedufe‘ACtéi/ (which is
a model for most state APA's), citizens "aggrieved by the agency
action" have standing to seek review of that action. Even when
the citizen has standing to challenge the action he still has
the financial disadvantages that he faced at the administrative
level. Rather than discuss the in's and out's of:the”judicial
process, the option of court awarded_attorney's fees as a means
of overcoming fhis-financial disability is reviewed.

The common law American Rule in this area is that attorney's
fees cannot be awarded by a court unless provided fér‘by'stétute.
Exemption from this rule has been allowed where the management
of a common fund is at issue, where a party dispiays bad féith,
or a party willfully disobeys a court order. A fourth exception

was being advanced in the federal courts until thelsupréme Court

64/ 5 USC sec. 551 et seq.

&
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issued its opinion in Alyeska Service Corp. V. Wilderness
;Soc1ety.§§/ In that case the D C. Clrcult Court of Appeals awarded
‘attorney fees to the Wllderness Soclety under a "private attorney
‘kgeneral theory.r' The Supreme Court reversed and reverted back
kto the Amerlcan Rule w1th the three established exceptions.

Thls had led to much dlscussion about statutory authorlza—
tion for the fees. S 2715 the Kennedy bill already discussed,
prov1ded for attorney s fees under a statutory prlvate attorney
Vgeneral theory. Addltlonally, ‘several pieces of federal legis-

/ latlon have been passed Wthh allow for attorney s fees to
01tlzen-p1a1nt1ffs.

‘This. 1s an optlon states could con51der 1n providing for
enforcement of its energy and env1ronmenta1 laws. 0therw1se,

} as’ the cases become more complex and expens1ve, citizen-plaintiffs
w111 be denled the enforcement pr1v1leges.

6. Advrsory Bodles

There are thousands of off1c1al adv1sory bodles attached
to federal, state and 1ocal agen01es. These have been created
to beneflt both the publlc and the dec1sron makers. The latter‘

'recelve 1nformatlon and adv1ce based upon the experlence,vtech-

R'nlcal competence and unlque perspectlve of the 01tlzen advrsors

"jwhlch may not be avallable from governmental sources.v The pub-
| 11c beneflts from the addltlonal opportunltles to make inputs,

(Ato recelve 1nformat10n and to learn more about the pollcy pro-

65/ 95 S. Ct. 1612 (1975).
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cess. That there are so many adv1sory boards at a11 levels of
‘government is testimony of their percelved value. There are
‘those who criticize advisory boards, argulng that they'servé'
1little purpose other than to cloud who is responsiblé for de-
cisions, mislead the puﬁlic infdrfhinking that there has been
" citizen participation sndlibjgive spséial privileges to some
insiders. | | |
vVariations in the structure and phrboses of advisory bodies
can be found in: o |

a. Legal Bases - some are established by statutes which

can vary from general mandates that they be "established” to

laws which prescribe details of membership and scope'Of opera-

tions, others are established by executive orders of responsible
officials and exist at their pleasure.

b. Permanence - many advisory bodies are summoned for one

assignment only, although this can be a prolonged effort such
as the Alternatives for Washington Committee or Seattle City
Light's 1990 Citizens Committee, while others are to éontinué as
“ldng as the programs are in operations - there have beenv?orest
Service and National Park Service committees for decadés; |

c. Membership can be left to the appointing‘officer or can

be prescrlbed by law to include spe01f1c 1nterest such as the
Grazing Boards which were to have persons representlng cattle,
sheep,'and wildlife 1nterests. It is probably 111ega1 for sta-
tutes to specify that a particular private organization be‘rspre—

sented since if that organization refused to name a member,
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expelled frpm'membership’adperson appeintedaorfceased to exist,
'theﬁadvisery'bedy could not function and'the'legislature‘weuld
,have unconstitutional1y:delegated'itS'authority to avprivate-
:v‘group.b There are also 1nter—agency adv1sory bodles with ex-
'tdofficio members.' The range of 1nterests to be represented the
,numbers of members, the duratlon of the app01ntments are’ addi-
tional faCtors to be eon31dered. Should members.be (1) "dele-
éates"sreflecting eertain interests and perhaps even "instructed"
‘ bylthbse,interestsnhew\to partiCipate; or (2) "representatives"
who, though not instructed, will report back and be an important
channel of tw6;Wayfc0mmunication or are to be (3) "public" mem-
bers selected to use thelr own. Judgement and to represent and

communlcate ‘with everyone in general and no one in particular.

d. Frequency of meetlngs - 1nfrequent,meet1ngs can result
in thercqmmittee'serving’asTWindow dressing with the names”on
letterheads and,annual'reports but accomplishing little else.
_Toe;frequentfmeeting schedulesfcan_preelude’all buthretired
.persons, the independently wealthy, or staff whose‘attendance
fis‘part ofvtheir-paid\duty,‘sinee the appeintees'are usuallyv
seleeted;qnethe:basisrof other_accemplishments and¢activities
?whichsmust;hefmaintainedvin;additien‘to the advisorymduties.,}

e.;,Preparationfof appointees is a neglected concern. Per-

.sons_ representingva.specific interest come,preparedtin a‘narrow
‘sort of ‘way. They need broader ‘horizons. . "Public" members may
'be w1se and generally 1nformed but they will need specific 1nfor-

mation if they are to part1c1pate[compete with agency staff and
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“‘interested group spokesmen. After all, not everyone is conver-
sant with fates:of return or wheeling or net hilling. Orienta-
tion by experienced and ebjective third parties would pay divi-
dends in the form of saved time énd'mOrefinformed'participation.
~'Brief "trainihg courses" or Orientaﬁioh seminars at a university
could provide this. This is a part of the largér question of
the funding of these bodies.

- £. Advice on what? Careful delineation of the advisory

"'body's role is essential to protect the legally mandated decision
makers from meddling or usurping by the advisors. The advisors
"need to know what is expected of them so they can dedicate the
time for meetings and study, receive inputs from the contacts
and evaluate whether the whole exercise is worth the trade-offs
of their time and reputations. General advice, such as given by
the Alternatives for Washington operation can be hélpfﬁl‘in
sketching the broad goals of the state. It can be so general,
however, that no attention is given its product. That expensive
effort was not even referred to in any of the equaliy voluminous
and costly Seattle City Light 1990 Project. Advice on when to
put snow tires on utility trucks is hardly worth obtaining.
Somewhere in between lies the domain of an advisory body. At a
' timely point in the circumstances that call for decisions (see
earlier section) advisors want to bé consulted unless they'aie'
on the boards for the free trips to the dams and powerhouses,
the free lunches, the status, and the cemradefy,””

g AdviSory”bdard procédures‘are beinghbrouqht under the

gﬁ;

U
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laws'and regulatiOnsﬁgoverning other public bodies. ' Timely
notice,va preannonncedvagenda;bopengmeetings,kselection'of pre-
siding officers, accurate minutes, fair hearing from those who
want to participate,_agreedgupon,yoting'or'other.decision making
processesfare amonéithe important details that must be'tahen into
acCOunt when'establishingosuch a body.

At best, adyisory’boards can serve:as'one‘more’avenue.for
some of the public to participate in more depth than is usually
‘possible. It is one way to include a varietyxof viewpoints that
mighthnbtihe,heardeatfother typesvof,bublic meetings including
hearings}‘fThis:alsoegiyes‘the“media'another apportunity to
cover a;part.ot‘the'deCision making;prodess, The preparation
reqnired’byyadministratiVe_staff to service such advisory efforts
canebe,cOStly andrmnst’beiweighedein terms of the benefits that
accrue. Perhaps antiCipating'meetings of advisors so sensitized

_admlnlstrators of the varlous factors that must be con51dered

‘ﬁ'that they therefore devise pollc1es which . are more reflective of

_what the public wants. Then the 1nterests of economy and democ-
‘;1racy can be well served.
An 1nterest1ng challenge to the advocates of the advisory
j]board system would be the structurlng an approprlate one for. .
"’energyvpo;;cy 1n,the Northwest. »E;rst,Aone_would have~to know
What;governingAbody;orwbodiesﬁ;sto be adVised.,'A'new regional
PUC?_eA:regionai siting Cancil? Anyinterstate.energytcorporae
tion? KShould adyisory.councits,be required of private’corporae

tions as well? The'United Auto Workers have experimented in this
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‘direction.) The existing cluster of agencies? &'j
| -“This-exerciseféaula“ﬁracéédndcwn.the“list of items indica-
ted above. For éxample,'if;a’néW‘energy agency'is*éréate&; there/,
would be an opportunity to provide é7stathtary base for an ad-
visory body. The possible use of other state or local agencies
as the basis for part of thé‘membéfship*shbuld‘be explored and
the experience of councils of government and other such bodies
drawn upon..

7. Public Opimion Polling

When scientific public opinion sampling first appeared in
the 1930's its more zealous advocates proclaimed'£ new era of
direct democracy which would enable governﬁents to he:reSpoﬁsive
without waiting for scheduled elections to give their verdicts,
which were always confused and muddled by-party"labéis'and can-
didates® personalities. While things never went that far, poll-
inq'remaiHSVcontrdversiaI even including suggestions'that pdlls
influenced the outcome of the 1976 elections. British Columbia
has outlawed polling immediately before elections in order te
prevent poll results from creating "bandwagon effects", but the
First Amendment precin&es.that'in this country. Legiéiétots are
sometimes jealous of their roles as representatives of public
opinion ‘and prudent administrators should note the poéSiBle‘cOn-
sequences of using public monies in this field. The taking of
polls is often openiy‘preclaiﬁed'as evidence of the “6péhness‘
of ‘the policy developers. Surveys were taken for Xltéfnatives

-for Washington and the Idaho State Water Plan was devised after K )
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receiving inputs from many public meetings and from opinion ‘sux-
véys'takén by‘teléphone“in October 1972, December 1973 and Janu-
‘ary 1975.

The iﬁtelligentque of public opinion polling, as distin-
Quishéd'from'prudentipqlitical uses, requires a basic knowledge
',of thé’§rocéss'and'ste of its limitations. A good survey is
one,whiéh: (1) askthhe'questions that need to be answered of
1 (Z)jan,éCCﬁrately;drawn sample of the particular public whose
, opinions”muStfbe'considered (3)_by unobtrusive measures which

,donft'bias_thé £esponses~which'are then (4) honestly interpreted
k,claiming neither more nor less than the data support. Such sur-
veys can be valuable to government decision makers. Evaluating

,p01ls7taken py othér,otgahizations‘can be a useful adjunct to
. the-sources Of‘infbrmatioh an agency has. For example, the June
1976vediti6n-0f,theAOregén-Departmeht*cf’EnerQY?s,neWSIetter;
‘"Enetgy;to bate", cites ajsurVey,of the [bniversity 6f]'0regon

Research Ihstitute‘reporting;on ci£izens' attitudes toward the
Q;SS m.p.h. speed limit.
o ‘1 Firét,‘then;_agéngieé.should know hhat‘they are trYing to
findfott,,that is; why they want a survey taken. Some agencies
»;decide‘tOgﬁake éﬂpdll;becauseieVefy;modern agencyvdoes'or bécause
‘,,théy,areVuhcertaihkwhat_to;do.~,If,the agency does not know what
‘itVWants,to fiqd put,_neithér.will the pollsters,falthoughﬁpri-
vateApféfit'mékihg_busineSSes,and‘university based reséaréhers
alike will‘gladiy take the fees offered. The fees will Qary with

the size of the sample, the complexity of the questionnaire, the
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'variablésrin‘the'questions-and the‘populatidh,‘the”degreevbff' ’ &-j
uaccuraCy required and whether or not the survey -can be piggy-
backed on another, thereby sharing expenses.

Sampling the "universe" (the public whose opinions are
‘sought, e.g., voters in a public utility district, all of the
voters in the state, sports fishermen, etc.) is a ‘complex scien-
tific process. The size depends upon the number of different
factors that must be taken into account and the degreée of accuracy
sought. National presidential surveys can be quite accurate with
-a sample of only a few thousand out of tens of millions of poten— 
tial voters. _

Sample size can also relate to the techniques of the poll-
ster. Some prefer to do in-depth interviews lasting an hour or
two with a very small number of people while others may send post
cards for replies from thousands. Another method establishes a
carefully drawn panel of persons:wHO'are surveyedfon'many issues
over a long period of time while others will use a’random group
from telephone directories for telephone interviews. On-the-street
interviews and mailing ballots clipped from newspapers are no-
toriously unreliable. The traditional brief (5 to 10 minutes)
interview of persons scientifically selected is the usual pattern.
A few pollsters select bellwether precincts, sample opinion and
look for changes and trends as they visit with the residents there.

The schedule of questions must have been preteStéd'to‘elimi4
‘nate bias and must be administered with a bias-free technique.

The race, sex, age and demeanor of the interviews can become " ( )
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obtrusive unless care.is taken.  Questions can be open-ended,
which give infdepth:inéight»into.attitudes,_but these are expén-
sive and difficult to tabulate, or multiple choice, which can
help measuré‘ditQCtion and ihtensity of feeling, or can’be simple
preferences such as appear on ballots.
| ‘_Many_Candidates.haveibeenymisled by polls because they saw
what they wénted,tq see in the responses rather than what could
be honest1y inferred;from the data. Administrators must also
gﬁardiagaiﬁst wishful thinking of this sort. Judgements on what
: the'data suggestkas;a possible course of future action must still
be made. |

Alternativeé=for Washington had five sur#eys'taken includ-
ing use of one statewide sample, ten regional samples, responses
tofnewspaper_;nsertsfand responses of conference participants.
‘Théif own analysis of these exercises indicate a responsible
effbrt to.avpid erroneousbself—fulfilling'conClusions. Their
,Surveyprg alseré¢anigéd‘thé.limitations of this sort of input:
‘"We beiiéVe that public;opiniQh isdonly one of méhy.factors that
need to;be"gogsidereq in'arrivihg at policy,recommendation5~ To
ignore_others, g,g-,,econbmic efficiency, energy réquirements;
ihstitutichal”adjuétments,~and national security to name just a
few,_is:@@thinkabié.n;But,it ié equally,unthinkable to ignore
‘public opiniong"égf_And~thevbééié philosophical issue of. what

differénce"pollrresults shouldamake remain.'iSuppo§e polls show

66/ Washington, State of, Office of Program Planning (1975)
Alternatives for Washington, Vol. VI, p. 19.
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most people are racially prejudiced? Then what? Basic consti=
tntionaifandzstatutory provisions stand regardless of the whims
of the public at the moment. 43&111» policy 'has ‘to be somewhat
-.in tune with what this public wants now. If not the public's
judgement, then whose?

Few governmental ﬁnits'are‘WEli-equipped'tb"é@aluaté‘the
proper use of polls and ‘the qualificatibns~nf pollsters in the
same way they can deal with accounting firms or engineering con-

sultants. The above is meant to assist in this process. Even

fewer will want to do ‘their own surveying of public opinion. A1l

should know what is involved and consider polling as one device
for securing public inputs.

8. 'The Jury Modél

Administrative processes have joined the legislative pro-
tess in the march toward "judicialization™. - In the search for
fairness to participants, and in an effort to examine evidence
to achieve something akin to scientific certainty in public pol-
icy areas where uncertainty must abound, American government has
increasingly adopted the judicial model. The prospect of a
neutral judge and jury hearing learned and informed testimbny
from expert witnesses whose credentials and opinions are care-
fully cross-examined by trained advocates is an appealing con=- -
trast to closed rules committee meetings of'legisiatures or un-

challenged falsehood cleverly presented in election campaigns.

It is no wonder that "due process" is now required under federal

and state administrative.procedures acts.’
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A further extension of this judicialization of administra-
tive and decision:mak;ggﬁproceSSesvcourgﬁbe‘the adaptation of
the jury system to new}situations. .Some woﬁld contend that this
is whet often occurs‘inflegislative processes now. A complex
issue;isipresehtedrby:an_edministrative agency, a private group
or,legislativeestaffgthhe agendas are always crowded with ur-
;»gent.businessﬂso{the‘matter’is_referred to committee which then
.usuaily hears'a’variety;of voluntary and invited witnesses who
are questioned by legislators=and staff with varying degrees of
competence ahd ooherence.;'The legis;ators are not expert on all
vkmatters so,must‘rely.on.witnesses and staff counsel'to explain
.the,Options,' The'legislators then deliberate much in the manner
of a jury_andearrive at a;decision. A similaridecision.making
process oécurs within‘the administrative branch. But it lacks
the precision and thoroughness of . fullblown Jud1c1a1 proceedlngs.

Are there not- 51tuatlons where questlons of fact must be
settled and some sort of collective public wisdom applied to
achieve a result 1n the publlc 1nterest'> «Perhaps an energy
siting ch01ce mlght be,apAexample.‘:A_group of,citizens is se-
kfleCted‘in:the'semeVWay e”jury ts.impaneled, that is, their
f‘«oames‘are rahdomly;seleeted_fromelists;oferegistered voters,
Thus a oross sectiontOEvthe'populetion refleeting the various
~age, sex, race, income} educational and other characteristics
- of theﬂpopﬁ;ation are_iholuded; They. are subpoenaed.to»serve,e
“are given ieave'from:their jobs‘aﬁd receive public oompensetion.

Jurors are excused if the presiding "judge" finds they are biased.
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'*WhafFOthér method of securing public'repieéentation could com-
pare”With this proposal? Eiéétibné'oftén‘have'very7ldW'tufn-‘
“outs of~seléct'parts'of_fhe population. Active party membership
is miniscule in the Pacific Northwest. Interest group member-
'ships are small, often overlapping and often self-serving. Pub-
lic meetings and hearings have éroblems in securing attendance
-and ‘in encouraging effective participation. Advisory boards are
often limited by statute to certain categories or are too time

" demanding for unpaid members.

' After the jury is seated, the issues are presented by the
counsel for the deéision making agency, expert witnesses are
brought in and examined and cross-examined by opposing counsel.
Just which parties will be allowed to intervene and serve as
opposing counsel to present and examine witnesses would have to
be worked out in order to achieve balance and yet expedite the
proceedings. The questions of whether the facts support the need
for a generating facility and, if so, which location is\preferred,
etc., could be decided by the "jury" which then would be dis-
missed. - This model holds the promise of both objectivity and
representativeness in the decision makers and of imposing higher
standards of argumentation and documentation than is customarily
found in the present patterns. There are problemS-to be sure. .
Perhaps a beginning could be made by using the jury model to
replace some citizen advisory boards in a less than final decision
-'making process.

9. -‘Other Opportunities ' ' S
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Many public officials are very skilled in the art of in-
volving citiZens in¢thero1icy making process. But others could
‘use assistance in:

(1) . understanding the total policy making process in order

'that{they'might see what their particular fole is--and to under-
~stand.be;ter-how,the various publics perceive their own inter-
ests and the public interest;

t(2),identifying'various publics and how to seek them out.

Many publics identify.themsglves‘by initiating legal actions,
wparticipating in protests and public meetings and in corres-
_ponding;with agencies.ﬁlBut idehtificatiqn of publics by agency
staff‘is basic and;can be developed over time as mailing lists
and othef'recprds a?eiaCCumﬁlated}’,It is also useful to involve
thitdrparties;tfor,example, citizens committees, in the identi-
‘fication effort; . | |
_»;(3) acquiping ﬁew techniqués in cohducting public meetings
ih:an expeditidus'mannerlthat is alsO‘open,,rélaxéd, informa-
tive'ahd impartiai: | | | | |
"  i(4);deﬁeloping;
(a) Q?rkshops fq£ vari§us publics including the media,
’ .igpinion,legders,;other agenqies?lpersqnnelf iegislators and
‘;gtafﬁ, ?hegeperal,bqb}ié,wkyephaps the use of a neutral third
 party:sughLas7a unive;sity,might be.petterrreceiyed. Examples:
Ai#eghgtiyes,for Washingtoh, LCDC, Idaho Water Plan, USFS, etc.
.}(b)vmailbaék respanés'inciuding questiqnnéireé in utility

bills (Seattle City Light). Newspaper inserts (LCDc; Alternatives



" 76

for Washington) ‘or through required distribution such, as the
ICC mandated form that movers of household goods must give to
customers although they need notimail back: the card to the ICC.
" (c) hotline, tollfree telephone service to receive in-
quiries and statements from the public. The OreQOh’and'Washf
ington legislatures and other agencies have made use of this.
The costs are not only in the telephone charges but also must’
include staff time to receive and respond to the messages. Ex-
perience has been mixed and experimentation is needed.

(d) techniques for using other wire communications systems.
Cable television holds enormous potential for two-way communi-
cation among various areas and groups. Computers and'priniont
devices make it possible to retrieve massive banks of data.

The Washington legislature could sort out the status of legis-
lation and the financial implications of proposals by use of
computers. The potentials here are almost beyond imagination.

(e) mediation of disputes by professional mediators

(University of Washington, Midwest).

(5) improving existing contacts such as plaéing the required

public notices of meetings where most people will see them

(Portland City Council and Planning Commission agendasvnéé appear

on the sports and other~pages of daily néwspapers in paid adver-
tisements instead of'the obscure public notice éeCEiéns"of the
classified ads), invite the specialized media as well as the
commercial media to cover hearings, meetings and conferences.

- State legislatures are partially covered now by state-owned

"_g!,
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‘radlo and telev151on, 01ty council meetlngs are sometlmes covered
by nonproflt llstener-supported statlons.t Agencles ‘could monitor

‘"letters to the edltor" columns and "talk shovs“;on radio,'and
| publlsh agency newsletters and magazines. Alldof‘these remain
.1n permanent need of rev1ew, o |

| (6) streamllnlng hearlngs procedures by;'

| (a) deflnlng carefully the dlfferent roles of parties,
,protestants, etc., to prov1de for falr yet expedltlous proceed-
1ngs. -

(b) ellmlnate unnecessary barrlers to part1c1patlon such as
requlrlng ten coples of testlmony in advance, or have it done by
tthe agency. S o v |

(c) allow persons to put in the record in wr1t1ng or by
tape, comments on 1ssues 1nclud1ng rebutting previous materlals
presented. Keep the record open after the close of formal hear—
ings for these purposes.' Top officials need not be present at
all of this but the citizen must be assured his input is received.

(d) begin sessions'withvan effective presentation of the
_,conteXt.of proceedings anddwhat is to be decided by whom, when

and where.

vAIVf ’Summary 'l_r

N | Publlc partlclpatlon in policy maklng is a "given" in a
‘democracy. Pac1f1c Northwest c1tlzens are almost overwhelmed
by opportunities to participatevby voting in elections to nomi-

nate and elect officials and to decide on state and local ballot
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measﬁfee. Polltical part1es, though decllning in 1nf1uence, [ ki’
are open to all.: Interest groups are easily formed and prov1de
avenues of 1nf1uence in 1egislat1Ve,‘adm1nistrat1Ve and Judlclal
proceedlngs. i"Due process" is required of all public bOdleSa
The growth of government has been paralleled hy the search

for additional forms of part1c1pat10n. More publlc meetings
and hearlngs, citizen adv1sory boards, and opinlon poils are
among the responses to thls trend. Other Options such as em-
pioying the jury system 55 model have been suggested.

" State polic& making insfituticns can view these as con-
sttaints on their ability to proeeed respoheibly oi can teke
them as opportunities for securing public input, undérstandihé

and even support.
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TASK 5

RATE-MAKING .

| Historically, thevPacific Northwest has enjoyed a plentiful
supply of iocallyfoeneratedjelectric power, augmented in recent
years by natural gasltranSmitted from outside the region. These
two.(plusla limited anount of steam power) are the principal
,forms of energy over'which authorities,inyldaho, Oregon, and
Washington”have-had effective rate;making or rate+approving
authoritf. Therefore, any dlscuss1on of how 1nst1tut10nal as-
pects affect the rate-maklng or rate authorlzlng functions of
government agen01es 1n the Pa01f1c Northwest will naturally con-
centrate on the regulatlon of electric and natural gas rates.

‘ The wholesale prlce of 1mported natural gas 1is beyond the
scope of these authorltles 1nf1uence; all they can do is to
regulate. the spread between wholesale and retail rates. Withj
respect to determlnlng electrlc rates, however, they have a
great deal more dlscretlon, as the follow1ng pages will explain.
‘Most (but not all) of the dlscu551on 1n this report w111 there-
fore focus on flndlng approprlate prlnc1p1es and 1nst1tutlons

for rate-making in ‘the electrlc power industry.

I. ”'Current PraCtices,ﬂPatterns,'and'Problems

he current rate-maklng process in- the electrlc power in-
dustry operates on three levels:
A. The Federal level ‘via the Federal Power Comm1551on (FPC)

B. The State level, via the individual States' Public
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‘Utility Commission (PUC's)
C. The local level;‘ﬁié'Public Utility Districts (PUD's),
‘municipally-owned power companies, and cooperatives
~Rate-making is cérried'bﬁttat each level, though under
differént'regulations and within different parémétérs. For a
discussion of the structure and pértiéuIAr procedurés of each
of these actors, the reader is referred to spec1f1c 11terature.1/

A, The Federal Power Commlss;on

‘The FPC might propérljhbe thought of as the initial regu-
latory authority in the rate-making process. It concerns it-
self with all wholesale tranéhbtidns,wi.e.) sales for resaie,
of any organization engaged in the generation or trénsmission
of electric power. It is pafticularly concernéd ﬁith the'inter—
state aspects of power, including - importantlyrin the Pacific
.Northwes% - transactions involving the Bonneville Power Admin-
istration (BPA).

Historically, the FPC made its first impact by ehfbrcing a
uniform system of accdunts.g/ It has remained relativély in-’

active as rate-maker, often restricting itself to receiving the

1/ (a) Northwest Energy Policy Project (1977) Institutional
Constraints and Opportunities, Study Module V, Tasks
1, 2 & 3, pp. 6-16 to 6-19.
(b) Dav1s, C. Laws Relating to the Public Utility Commis-
' sioner of Oregon 1976 (Ore. Sec. of State).
(c) Idaho Public Utility Laws: Title 61 and Ch. 3 and 12,
'Title 62, "Rules of Practice and Procedure of the Idaho
Publlc Utilities Commission". : .

2/ Wilcox, Clalr & Shephard, William (1975) Public Pollcy Toward
‘ Business, 5th Ed. Richard D. Irwin, Homewood, IL, pp. 404-5.
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rate schedules that‘were.being proposed by the individual elec-
tric companies) disfricts, and authorities. With respect to
BPA, the FPC has in the past concentrated on insuring that BPA
rates conform to federal law, recovering partlcular .costs as
stipulated.rrln recent years, however, the FPC has become more
: active,'and it:may,in future years play an increasing role in
formulating Northwest energy policy - especially since much of
‘the electric-power consumed in this region is "wheeled" by BPA
or is,otherwise‘involved'in interstate,transmission.3/

. B. Public Utility Commissions

 PUCFs~intérvene in the_rate-makingvproceés on the retail
. level: ’they examine and modify or approve retail rates suggested
'by'investor—owned,,private utilities, case by case. Their juris-
diction is limited toAretai; sales of power wiﬁhin their state;
they have no cont:ol,o?ér,wholesalekrates.v

-, In the PacificmNorthwest, Oregon's Public Utilities Com~-
»miSSion,‘Idaho'sfPﬁblic,Utilities Commissidn, and Washington's

':Public Utilitieé‘and Transportation‘Commission; collectively to

',‘be referred to as PUC' Ss have very comparable functions and

asslgnments, By. statute, they are respon51b1e for ensurlng that

‘customers receive adequate service while the suppiers receive

3/ (a) . Breyer,. ‘Stephen G.. & MacAvoy, Paul W. (1974)  Energy

: -Regulation by the Federal Power Commission. - The

» Brookings Institution, Washington, D.C. .. - = 4

(b)  Helms, R. (1974) Natural Gas Regulation: An Evaluation

. of FPC Price Controls. American Enterprise Institute
for Public Policy Research, Washington, D.C.

(c) Curry, M. & Greene, M. (June 1976) "The Influence of
Selected Federal Statutes on Energy Development".
Battelle, Pacific Northwest Laboratories, Richland,
Washington. (For additional information.)
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a fair and reasonable return on their investment. Given these \i'
fairly uniform statutory respbnsibilities’and‘thé“staﬁﬁard-costu .
based criteria for determining rates, thé PUCs havé operated
in basically the same manner: - they have attempted to ascertain
how much it cost the utilities to provide the electric power
they expected to sell (including a fair rate of return on invest-
ment), and have set the ratées to cover these eosts. 'This”pr5cess
is known as determining rates on the basis of "embedded costs™.
In recent years, however, Oregon's PUC has introduced several
new principles intb the rate-making process, including "modified
long-run incremental costs" as a method férrdetermining rates.

The effective impact of PUC determinations wvaries consider-
ably between the three states of the Northwest. In Oregon and
Idaho, private utilities deliver by fér'the largest part of total
electric power sales, which means that the PUC's in those two
states wield considerable influence over rates and rate struc—
tures, though they regulate only a small number of companies.
in the State of Washington, however, most of the electric power
retail sales are by PUD's, municipals, and cooperatives, none of
which are regulated by their state's PUC. This difference has
considerable impact.ﬁ/

C. Public Utilities

Public utilities - a collective term for Public Utility
Districts, municipally-owned systems, and cooperatives - are not

specifically classed as regulatory bodies. But they do exercise

-

4/ See F.N. 1(a).
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rate4makihg éuthdrity because they determine independently the
retail‘rateS"thatvthey charge their customers. As public bodies,
they are expected to have defined ‘the publié'interest and to be
active in furthering it, without need of regulatory supervision
by ahY"O£her‘public body;7“Like:allfBPA customers, they must
 submit their rate schedules to BPA for approval which has, how-
evét, never3Yétibeén Withheld.é/”

"PubliC'UtilitieS‘play‘a very important role in the state of
Washington, whére they'predominate, and a lesser role in Oregon
‘and‘Idaho.g'They are more numerous and, with some important ex-
ceptions (Seattle City Light Co., for example), smaller than the
invesfor%bwhed’utility COmpanies'in‘the'Northwest;‘ As public
bodies,fthey'ehjoy special advantagés not available to private
~ power qomp&hieé# 'théir bonds, being tax ekempt;‘can be floated
at much lowef‘¢QS£}”théy“are themSélves legally'tax—exempt, and
they have nO'StOCkhblders to whom dividends must be paid. Further-

; moreE;‘and this is at the moment a most ihpbrtént factor - they
réceiVe,-under the iéw,kfirst preferenbé'in;thé distribution of
power orlginatlng from federal hydroelectrlc generatlng fac111t1es.6/
Whlle the'Northwestrused'tO‘have enough of this power to permit

: the.BonneVille”POWér?Administrétion to make contracts including

5/ Bonneville Project Act of 1937 established the Bonneville

- Power Administration, whose customer utility companies must

- file their rate schedules with it.  BPA occa51onally recommends
changes and modifications in an ‘advisory capacity. The only
mandatory aspect of this examination concerns the distribu-
tion of net profits from energy sales. No publicly-owned
electric utility can qualify for low-cost BPA power if its
net revenues are used to finance projects not related to its
principal business of providing energy.

6/ See F.N. 5.



firm commitmehts of delivery to private utilities and to in- &i'
dustrial customers as well, the tightening of power supplies

has kept BPA from renewing these contracts as they expired.:
Public utilities have first call on BPA's low-cost power; private
utilities have had to arrange fo:_their.pwn reliable sputces of
energy, at higher cost, and industrial customers will have to:do '
the same when their contracts run out in a few years. . .

D. The Lack of Uniform Rates, and the Consequences of

Disparity

A sound energy policy requires that the institutionsycon—
cerned with it be simple in structure, amenable to change in the
desired direction, and responsive to the decisions of policy
makers. The first of these requirements is critical, since the
other two depend on it very heavily. If the institutions that
govern the setting of electric pbwer rates are complex, they are
much more likely to be mutually contradictory, and the problem
of making them all conform to each other - or to a change in
policy - will be multiplied.

Because the price of electric power in Idaho, Oregon, and
Washington is determined by three unconnected PUC's for nine |
private utilities, and (independently) by 62 municipalities, 53
cooperatives, and 25 public utility districts whose cost struc-
ture differs significantly from that of the private utilities,
there are many different rate schedules in force in the Nortﬂ—
west. (Sée Table 1 for illustrations,).f‘ B

Such price differentials may be less important in the elec- 'kuwj
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TABLE 1

TYPICAL MONTHLY ELECTRIC BILLS

Re51dent1a1 ‘Service

Autumn, 1976

- Type of Co.

200 Kwh. 500 Kwh. 1,000 Kwh.
nBoise”&‘Viéinitg"
Burley, Idaho . Mun. $4.95 $9.18 $15.25
Rupert, Idaho Mun. 4.50 7.50 11.25
Idaho Power (in Idaho) - Priv. 8.57 13.42 19.56
Idaho Power (in Ore:.) ‘Priv. 8.40 13.00 18.55
Portland & Vicinity BT o | _
Portland Gen. Elec. Co. Priv. 7.23 13,95 25.15
- Pacific Power & Light Co. Priv. - 5.75 10.10 17.35
Hood River, Ore. Co-op 12.00 12.00 13.05
Forest Grove, Ore. © Mun. 3.44 6.08 10.48
Clatskanie, Ore.. .~ -  PUD 2490 5.60 - 10.10
Clark Co., Wash. .. PUD 3.80 6.20  10.20
- Seattle & Vicinity — 5 AR
Seattle, Wash. : Mun. 3.06 5.42 - 9.72
‘Puget Sound P & L Co. .. Priv. - 5.75 10.10 17.35
Snohomish Co., Wash. - PUD 3.10 5.50 9.50
Tacoma, Wash. N S ... .-Mun. 3.97 o 8.05 12.80
. Source: gypical;Monthly Electric Bills for Pacific Northwest

- Utilities, Bonneville Power Administration, Nov. 1, 1976.
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tric power industry than'in other industries, since each of the
supplying companies has en‘exclusivektetritory_in which it pro-
vides a perfectly standatdrcommoqityv(otvservice) to virtually
all households and businesses. - Thﬁs,”these companies do not
.engage 1n prlce competltlon w1th each other- as power supplies
tlghten and rising output means hlgher unit costs of productlon,
they. 51mply become less aggre551ve in seeking new bu51ness. “Some
of them even talk of turnlng bu31ness away, e. g. s by counsellng
potentlal immigrant industries agalnst locating in their service
area.l/ 7 ‘ ;
" Yet there is competition émoﬁg the}retaiiere?offehergy,:
‘Electric utilities still vie with gas companies and with fuel
0il suppliers for customers. Until'recently, they occasionally
even competed openly with each other: in The Dalles end in
Eugene-Springfield, Oregon, for example, the Pacific Power and
Light Company levied lower rates than in the rest of‘thetstate,
apparently because a part of these communities was also served
by a pubiic utility. These particular situations no longer
exist, but othertelementsAof,competition remain. "Providing the
ser&ice the public demands" is not as passive a"roie as might
first appear: none of the utility companies are really ready to
discourage power consumption, and all of them have plans to build
more generating capacity "as needed." It took PUC initiative to
stop private utilities from offering promotional electric rates

(e.g., lower rates for the "all-electric home") and to reduce

7/ Interview with W. Coryell, Director of Contracts and Rates,
Idaho Power Company, Dec. 7, 1976.
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promotional advertiSingiand other sales and marketing policies
intended to increase sales. And‘the public utilities in this
region} whose rates (not subject to PUC scrutiny) are among the
very lowest in~the nation, are still attracting new businesses
" to their service territories, seeming to compete like any other
‘low-cost producer.
| Whether the eiectric power 1ndustry should, under current
conditions, encourage or discourage the public to continue to
‘_rely'on low—cost~power is a matter for public policy to decide.
But public poliCY'must be sbeéificallY&implemented. The in-
dustry, which con51sts of a collection of local monopolies that
~ are heav1ly regulated, needs to be guided by public agencies
into conforming'WIth the public energy policy that was.decided
‘on. ‘Are the ex1st1ng 1nst1tutions equipped to carry out the
general pollcy, so that it can be implemented promptly and even-
1y throughout the Northwest? The follow1ng considerations are
pertinentii’ _ | ‘
1. PUC's.have'ho jurisdiction over public utilities at all.
2. Someleleotriofutilities-- especially*those that can
' _generate~more hydroelectricrpOWer than their own retail custo-
mersfneedv- areﬂeffeotivelysinsulated’from the impact of any
':power'sﬁortage that'might'deVelop;"Their retail rates can remain
1owvwhile uSers of electricity in the rest of the region exper-
iencekfast?iucreasing'eiectrio'rates or even interruptions of
power deliveries. | |

\-/ - 3.‘ PUC s deal w1th the private utilities they regulate on
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a case-by-case basis, examining each rate application as it~ ki'
comes 1n, with little reference to general principles or to
what was decided for another company in another. rate case., For
example, of Oregon's two principal private utilities, only one
was permitted to include any part of the costs relating to-
"construction in progress" in its rate base.8/ sometimes the =
rates approved for different private utilities in,thé saﬁe
state by the same PUC at almost the sahertimefvarygconsider-
ably (cf. Table 1). Even the rates of return on investment:
allowed for the several private Utiiities-invthe‘same state
may differ substantially, depending on their respective cost
structures, their bond ratings, their capital requirements, etc.g

4. PUC's have no authority over electric rates being
charged outside of their own state, not even when one company
sells power in two or all three Northwest states (as Pacific
Power and Light Company does, for example). Nor is there
agreement among the three PUC's regarding the appropriate rate
of return on investment.

5. The greater the rate differential between private and
public utilities, or between energy suppliersvoperating in
different states, the less likely it is that public policy con-

cerning the appropriate level of power consumption can be

8/ Interview with Frank Dillow, Deputy Public Utilities
Commissioner for Oregon, July 24, 1976.

9/ Interview with Evan D. White, Administrator, Economlc ;
_Research & Financial Analysis Division, Oregon Publlc 1 k-/
Utilities Commission, November 1, 1976.
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carried out effeetively. Such diversity could mean that new
custOmers, instead of being discouraged, merely decide to lo-
cate in the eervice territory of a low-priced energy supplier,
e.g., that of a publlc utility.=— 10/ |

6. Because public utilities happen to be.spread very
‘unevenly:in thequrthwest, being more prevalent in Washington
“than in_either Idaho or Oregon, and because they are also dis-
tributed very lrregularly within the individual states, a bias
is introduced into the location decisions of new customers that
has important geographic; economic, and even political implica-
tlons.ll/

»7.M.Even.i£,the:en£ire electric power industry were to
agree to abidevby an,agreed-on public policy,ﬂsuppliers would
be s;ow4to cdnform te-it. Much of the industry operates on the
basisiof_unuSually,longeterm contracts (often valid for decades)
that must first be permitted to. run their course.

8., Therquestion'is one of reletive‘uniformity.  Public and
prive;e_uﬁilities;heed‘ﬁot have idenﬁical‘rate schedules. How-
eve:;;the sma}le:‘thevdifferentials in any of the above respects,

the greater the likelihood that public policy can be implemented

10/ Huntlngton, S. (November 1975) "The Rapid Emergence of

' Marginal Cost Pricing in the Regulation of Electric Utility
Rate Structures”". Boston University Law Review, Vol. 55,
No. 5. o '

il/~(a)’ Berlin; E., Cicchetti, C. & Gillen, W. (1974) Perspec-
tive on Power: The Regulation and Pricing of Electric-
 ity. Ballinger Publishing Co., Cambridge, Mass.
(b) Energy Policy Project of the Ford Foundation (1974) A
Time to Choose: America's Energy Future. Ballinger
Publishing Co., Cambridge, Mass.
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evenly and effectively for the entire region.

II. Institutional Alternatives

Current authority over electric power rates could be re-
aligned in the interests of greater uniformity. There are
three ways of doipg'it:‘ changing the institutional structures,
altering the legal arrangements influencing the price and the
supply of electric power, and~insisting on better coordination
of local and state policies to conform to regional objectives.

A. Changes in Institutional Structure

1. Converting private into public utilities, as propoéed
on several levels during the past year, would produce much
greater uniformity of electric rates. Private utilities could
gain access to low-cost hydroelectric power marketed by BPA; in
this way (and in others) the rates charged by private utilities
could approximate those of public utilities more closely.

a. One Portland City Commissioner proposed organizing a
municipally-run power company, so that the city government
could purchase the electricity it needs directly and at lower
cost from BPA instead of from the Portland General Electric
Company.

b. Two initiative petitions have appeared on local ballots
in recent elections proposing that the City of Portland purchase
and operate.as a public agency the local facilities,qf the
Pacific Power and Light Cqmpany;. (Some proponents combined this

proposal with a more ambitious one for having the City of Port- (ﬁﬁ
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" land purchase the facilities of the Portland General Electric
Company as well.) The purpose here again was to give Portland
residénts,ncurrently supplied by private utilities, access to.
much lower cost energy supplied by BPA.

c. *The Domestic and Rural‘waer Authority, a state-wide
public utility, was proposed by Oregon's PUC in order to qual-
ify all of the state's domestic and rural electric energy uses
for lower-cost power from'BPA. It would lease the necessary
facilities and equipment from the private utilities now serving
those same customers, and would leave to the privafe utilities
the business of serving commercial and industrial users.lz/

»This proposal, which might well be emulated in Idaho and
even Washington, is intended to give Oregon's domestic and rural
custbmersvof/private utilities better access to low-cost hydro-
electric energy under the BPA Act's "preference clause." As
~ the demand for power has oﬁtrun'thefsupply'frOm federally-owned
daﬁs, théABPA has been unable to renew its commitﬁent to supply
private utilities after:éarlier cbntracts expired: it even put
.1arge*induStrial‘customerS'— who had enjoyed a certain degree
of,ptefexencev—AOn.noticefthat they, too, should look elsewhere
for;their "firm“*power-supplies when current contracts run out.
In‘mid—l976,,BﬁAitold'its "public agency" customers'not to count
v_on;"firmfpower,ﬂ either. |

, ﬂThe scramb1effor BPA's low—costfenérgy under the "preference

12/ "Domestic and Rural Power Authority," Draft Proposal, Office
of the Governor, Salem, Oregon, December 27, 1976.
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clause" will intensify if additional public¢ utilities are formed
to supply customers hitherto served by private utilities. The
BPA's present inténtion is to commit itself to providing up to-
25,000 k.w. =« a relatively very small amount - to each qualify-
ing customer, and to alloeate the rest of its energy supplies
in 1983 6n the basis of the load pattern then existing. However,
present legislation may well be amended by that time = a number
of bills have already been introdiuced in Cohgress = wﬁiéh might
alter the BPA's rules for distributing eleetric power, as well
as (perhaps) the role it might play in developing Northwest-
energy policies. To speculate on BPA policy under current or
changing federal léegislation is beyond the scope of this paper.
2. An alternate idea, also occasionally proposed (though
not as frequently in recent years not in the same detail) is to
turn public into privately operated utilities. The transforma=
tion would be gradual: after the example of the Tennéssee Valley
Authority, bonds could be sold in private capital markets; after
the example of Amtrak and the Postal Service, the governing
bodies could be composed of private citizens. After the example
of the disposal of manufacturing and training facilities origi-
nally built by the government (e.g., in World War II), public
utilities might even be acquired by qualified buyers.
Presumably, these suggestions are founded in a general urge
to promote private enterprise:. The podint is made, especially
during political campaigns, that publié& bodies lack a profit

motive and therefore have no logical réle to play in the
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retailing of energy. However, regardless of philosophical con-
sideratiohs, fhe eleétric,pQwer ihdustry éannot be competitive
in the usual sensezliteChnological and economic factors argue
for a very high degree of concentration - monopoly, on the local
level - and close coordination,of.pélicies, even joint ventures
qndertaken by the "compétito:s." Notions of_cqmpgtitive free
Nente:priSe aré therefore somewhat out of place in the electric
energy industry.

~ The practicalkresults from transformipg‘public‘into private
utilitiés would be to extend PUCs' regulatory authority and make
it more pervaSive”and,uniform throughout the industry. Many of
the‘present distqrtions,Abrought on by the fact that only part
of the_industry is now»regulated, would disappear.

3. Summary

_Institutional changes are difficult to achieve under the
best of circumstances. The two propbsed abovek— the conversion
of private into public utilities, or vice versa - are frought
withjstrqng‘ideolpgical,overtqnes. The political battles of
they1930's; 1940‘5,,§nd_1950's, pitting private power against
.pﬁblic_power_advqcates‘ha§e:nqt,been forgotten, In some minds,
they}are.$moldering_yet,l§/and:even sliéht provbCations wi11
make them break out again into heated disputes. Such alprbspect
could bylitselfvbe a persuasive argument for not attempting

radical institutional changes if they can be avoided.

13/ Interview with D. Brazier, Chairman, Washington Utilities
and Transportation Commission, October 26, 1976.
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B. Legislative Changes to Achieve Greater Uniformity

An alternative to the proposals discussed in the preceding
section would be iessidraStiC'Chahgesbin legislation thaf might
produce more uniform raté-making.‘

1. At the federal level,‘the'“preference clause" might be
repealed, so that all utility companies wotiild receive access to
Bohneville's low-cost hydroelectric power. Although the present
study does not cencern itself with possible changes of federal
legislatibn,‘this possibility deserves mention. 1If the prefer-
ehce clause were abahdbned; priﬁéte utilities could Once:more:
buy firm power from BPA, and the current distinctions between
utilities eligible anhd ineligible for it would fall away. New
problems would arise; Bonneville power would have to be rationed
in some other way, or BPA would have to be authorized‘to pur-
chase and resell, petrhaps even generate power (which it is not
now permitted to do). These possibilities are beybnd the scope
of this study.

2. Another proposal would be to expand the jurisdiction
of PUC's to cover both private and public utilities, following
the example of Wisconsin, to correct what has beéen called "a
legislative ovefsight;"lﬁ/ This would, in effect, install the
PUC as ultimate policy-maker with respect to retail sales of
energy, and would permit a much higher degree of uniformity of

rates and related matters within the individual states.

147 see F.N. 7.
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There is some precedent for granting PUC's jurisdiction
over -public utilities: in Washington and Oregon, PUC's already
are responsible for sﬁpervising safety regulations relating to
the transmission and distribution of natural gas by both pri- -
vate,ahd publicly-owned gas companies. Admittedly, this is
" not rate regulation, and the number and scope of these PUC con-
trols is veryfsma11. °But the arrangement may be symbolic of
what could be done under the law.

Except for possible complications arising from the pro-
visions of home rule charters, it is hard to say why a PUC
should not have'authcrity over the policies, rates, and opera-
tion of 1p¢a1 PUD's}Lmﬁnicipalities, and ¢§operatives. However,
the plan for sétting up'a Domestic and Rural Power Authority
(see above) faces a different problem. It establishes a state
agency to run what,is in effect a PUD, headed by a director to
be appointed by £he.GoVernor. It then subjects this agency's
"ﬁroposed rateS“ to review by the PUC, another state agency .
whose head ié'appointgd‘by the Governor,-withxinstructions to
accept,,modify, or,rejéct the "rate requests,“lé/ Having one
state agency pass.in detail on pblicies and proposals of another
VStateVégencyvforéwhi§h“itihas.no.administrative~responsibility'
may create‘rea1~diffiéulties. b

C. Coordination ofARegulatory»Controls‘. i

‘The FPC regulates electric rates at the wholesale level.

15/ See F.N. 12, Sec. 12, sub (1).
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In the past, it did not exert a very -active control; most peopie b
think that, in practice, it merely recorded the rate schedules
that the law required wholesalers to submit. Though it may now
be taking a progressively more active interest in rates and in
the process of setting them, it would be an over-statement to
say that it sets them individually, or that it enforces any kind
of uniformity of wholesale rates even within a.partiCular region.

The regulatory function is generally ascribed to the PUC's
that function in each individual state. In the Northwest, the

impact of PUC regulation is very uneven:

Number of Percent of total electric
private energy consumption accounted
State utilities for by private utilities
Idaho ' 5 92%
Oregon 4 72%
Washington 3 : 23%

Actually only eight private utilities do business in the three
Northwest states; two of them - Idaho Power Company and Washing-
ton Power Company - each supply customers in two states, and
Pacific Power and Light Company operates in all three.lé/ However,
each of the companies doing business in more than one state is
regulated‘in each of them by a different PUC which itself is
guided by varying state laws and sets different rates. As a

result, the multi-state private utilities are to some extent

hobbled by having to differentiate their policies by state.
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l.r~Integrating Rates -

Narrowing the considerable disparity of rates would require
. two types of remedies. One concerns a rearrangement of regula-

tory functions at the retail level, to givezPUCfs‘jurisdiction
over publlc as well as prlvate utilities. This change would,
in particular, subject electrlc rates in Washington - the North-
west's most populous state - to the kind of regulation already
<eStablished»forjmostfretail,electric power sales in ‘Oregon and
Idaho, Applying_regulatory policies more uniformly and reducing
'institutionally imposed differenceS‘iniproduction,costs would
help to narrow some of the. substant1a1 rate differentials be-
tween prlvate and publlc utllltles that preva11 now.

‘The other change might be to relieve multi-state private
utllltles of the need to make separate appllcatlons and to ad-
just to dlSSlmllar dec1sions by the different PUC's with which

» they have to deal. One would-thlnk that the Idaho Power Company,
for example, can supply its. customers in Eastern .Oregon at the
same. (or perhaps sllghtly hlgher) price than -its Idaho customers.
Yet thls company s recelpts from. selllng l 000 kwh to residen-
tial customers in Oregon was $18.55; the same volume of sales

to Idaho residents brought $l9 56.17/ Thls dlfference, typlcal
for the entire rate structure, is mostly the result of differ-

. entlal 1nterpretatlons, regulatlons, and attltudes of PUC offi-

cials in the two states. It«creates:costly»adm;nlstratrye'prob-

17/ Typlcal Monthly Electric Bills for Pacific Northwest
Utllltles, BPA, November 1, 1976.
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lems for the company, and it is bound to affect some of its basic
policy decisions.

2. Coordinating PUC Policies

An alternative approach to more uniform rate structures'in'
the Nbrthwést is via the gradual assimilation among the North-
west states of methods, judgements, and decisions being developed
in each PUC. Surprisingly, staff members in all three PUC's
agree that they.éee their counterparts only rarely, that they do
not consult on technical questions, and that they make no effort
at all to coordinate their respective processes and procedures.
Apparently, the several PUC's do not yet recognize the impact
they have on each other as their respective decisions affect
the economic climate, particularly the rate of economic growth,
in adjacent communities.

In the interests of a regional energy policy, the several
PUC's might at least establish a working relationship with each
other, determine how they might bring the laws of their several
states into closer conformity, exchange technical studies .and
information, and add to their policy objectives the one con-
cerning "coordination of institutions and policies within the
Northwest region." ”

3. Regional Energy Council

The suggestion recurs that, if the three Northwest states
established a formal coordinating body, a more uniform-energy"'
policy could be developed. The PUC's of each state affect each

other in a variety of ways: by adopting or rejecting new prin¥.
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ciples or practices in regulation that could set a precedent

in the region, by affecting (especially through their regula-

~ tion of utilities in populated;border areas) the economy of

neighboring states, and by encouraging or,discouraging energy
conservation. Because the region has a history of plentiful
energy'supply, the coordination of energy policy has not been

a priority item except with respect to transmission and long-

‘range planning of new facilities. However, now that the cost

of energy is rising rapidly, the wider technical and economic

- consequences of PUC action needs to be considered, preferably

before it is taken. A Regional Energy Council could be the

focus for- these: concerns.le/

The same arguments advanced here for a Regional Energy

Council could, of course, also suggest establishment of a

National»Energy Council charged with the tésk of coordinating
the‘polioiesioeregional'councils. Consideration of such a
proposal would inﬁolve théopros and cons of,centralizing energy
policy formulation in thelhands of a;federalnagency, and it is

beyond the scope of this study.v‘

III. Criteria-for Rate-Making at the Retail Level

' In .contrast to ordinary business firms, private utilities

'haVe,”for about 100'years,‘been'subject to government,regulation

18/ (a) See F N ll(a) and (b)
(b) Brewer, W., "State Energy Policies for the Northwest"
. “Washington Public Policy Notes. Institute of Govern-
mental Research, University of ‘Washington, Seattle, WA.
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because of an unusual technological factor prevailing in their
particuiar industry: they have enjoyed substantial reductions
in unitICOsts as their scale of operations increased.. Conse-.
quently, the utility companies have grown and combined into

ever larger enterprises that could operate progressively more
efficiently. Because they could avoid the waste inherent in
competing facilities - multiple sets of telephone wires or elec-
tric lines strung along individual streets, double sets of gas
pipelines, parallel bands of railroad tracks connecting nearby
communities, etc., etc. - these companies overcame the traditional
American concern about monopoly and potential exploitation of
customers. Public utilities by definition would not exploit
the public. But even the privately-owned utility companies
were given sanction to merge, to combine, and to grow substan-
tially, as long as a public supervising authority prevented the
exercise of monopoly power by setting minimum standards of ser-
vice and maximum retail prices.lg/

A. Determining Allowable Cost

The theory and practice of setting electric rates is well-
established. PUC's are called on to establish what expensés
customers can be charged for, and then to set rates to cover

the costs that must be met, including a decent return on the

19/ (a) See F.N. 2. ' o
(b) PFainsod, M., Gordon, L., Palamountain, J. (1959)
: Government and the American Economy. W,.W, Norton &
: - Co., Inc., NY. : ‘
(c¢) Dimuck, M. (1961) Bu51ness and Government. "Holt,
Rinehart, & Winston, Inc., NY.
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capital that has been inVested.

‘ _Aifew issues remain to be settled in order to minimize
potential economic, political, and socigl misallocation of re-
sources within‘the'ﬁorthwest. Otherwise, the private utilities
(espeéially tthefthat operate in more than one state) might
be forced to maintain cbmplicated,raté*schedules, possibly even

duplicate or triplicate accounting records, in an effort to

'abide.by the deéiSions.ofkdifferent'rate-setting authorities.

1. Who pays for a private utility's construction in pro-
greSs? Oregoan PUC admits at least part of such costs into
the éategqu of "costs to be covered," which means that current
energy users, when paying their monthly bills, pay in part for
work'onffaéilities'thatﬂafe actually not available to them.
Idaho's and Washington's PUC's do not permit such expenses in
the rate_base; théy_admit iny'éosts'of currently.operating
faCllltleS.zo/

2. How should tax regulations - investment tax credits,

kfo::ggamplg'éxthat\postpOne or reduce a public utility's tax

bill be,tréated?‘,Their purpose is toyencourage investment in
new plant and equipment; it would be frustrated if private
utilities were, instead of being induced to increase their

spending on;new‘plant‘and equipment, forced to reduce the rates

20/ (a) - Interv1ew w1th F Dlllow, Oregon Publlc Utllitles‘
- : Comm1ss10n, July 5, 1976. .
. (b) Interview with E. Shaw, Executive Offlcer, Washlngton
' Utilities and Transportatlon Commission, October 26,
. 1976.
(c) Interview with J. Wlllmorth, Utllltles Englneer, Idaho
oo Public Utilities Commission, December 7, 1976. '
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they charge their customers in step with the reduction of their
current tax obligation. On the other hand, if power companies
can continue to charge the rates prevailing in the abseﬁce of
investment tax credits, etc., their customers are deprived of
financial benefits from such tax measures, and all the benefits
accrue to the private utility's stockholders.21/
3. What, if any, "automatic rate adjustments" can be peré
mitted without specific PUC review and examination, to compen-
sate private utilities for increases in costs over which they
have no direct control? For example, should a particular pri-
vate utility that fuels one of its generating plants with coal
be permitted to raise its rates by an appropriate amount with-
out specific PUC review when the price of the coal it must buy
is raised? 1In the interests of promptness, and to avoid costly‘
and troublesome administrative delays, some PUC's (including
Oregon's, with regard to one company's steam power) permit such
automatic rate adjustments. Other PUC's insist on holding
full-scale hearings and carrying out examinations every time,
believing that they might uncover possible savings as well as
increased costs. A regional energy policy would require that
this matter also be decided uniformly by the PUC's that have

authority in this region, lest discrepancies arise that lead

21/ A recent study by the Environmental Action Foundation reports

that utility customers paid $1.47 billion in 1975 to reim-
burse electric companies for federal income taxes the utili-
ties never paid "because many states let utilities set rates
without recognizing the tax benefits of fast depreciation
write-offs and investment credits". Wall Street Journal,
January 12, 1977, p. 1.

O
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to wasteful.distortions. L

More general questions arise as well. Potential power
shortagés_raise the prospect of fast-rising costs of production
- pa:ticularly in the Pacific Northwest, where the oppoftuni-
ties.for generatingwadditiOnalwhydroelectxic power at tradition-
ally very lowvcbst;are‘now«virtually exhausted, and where new
genéfating faciiitigs'wi;; have torbe fueled mainly by much
more coStlypnucleargfuélvor_coal. The public's principle prob-
lem~£her6fore,ianovlohger.theﬂthreat of exploitation through
excessive~retai1‘rates,, The cost of producing energy, which.
mﬁst be covered by the retail price of energy, willlrise,cbn-
side:ablyrih‘any,case., Now the problem is to assure an adequate
supplygof.energy by{gﬁplbying.available facilities in the most
._fleXiblé and efficientfmanner’possible, and'by encouraging the
timely,cqnsfructioh:QfJWhatever,additional'geherating capacity
becomesvnepessafy; 

Not everyone in. this region has yet recognized the impact
of this change pfxéonditions,h'Whgre-the:e haS~beén little eco%
nomid,grqwth andvno;$hortage,of électric,énergy, the public %
 including legiélators and regulators;- haﬁe'not;yet had,to-féce
the impending chahge of,cbnaitions and the need for fundameﬁtal
‘shiftsgin regulétqry policies. »E1sewhere;«the;experts agreé
withfthé.analysis of‘Currént trends as it is outlined to,them,
~bﬁt they defer,méking the adjustments called fof because they _'
do not sense political or public support for the‘radicallylnew

diregtionsﬁthat they are asked to take. Such shifts in poliéy,,
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if they.are to be implemented promptly and=sm00th1y,rpresuppdse.
widespread public understanding. Many experts on political'as
well as regulatory matters agree that this has not yet been
achieved in the Pacific Northwest.22/ Delayed public recogni-
tion of new conditions in the energy industry could be a major
stumbling block on the way to a sound regional energy policy.v

B. The Historical Basis for Electric Rates

The manner in which PUC's have in fhe'past set allowable
rates for priVate utilities reflects what has beén'their'prin—
cipal concern: the need to keep prices low. PUC's have wanted
to make sure that, in an industry where larger output has meant
declining unit costs, the economics of large-scale production °
are passed on to customers instead of benefitting only stock- -
holders in the private utilities. Traditionally, electric rates
were set only after the PUC examined very closely, company by
company, what minimum level of operating costs really was nec-
essary to assure an adequate output of electric power, and what
rate of return was required by investors to make certain that
the individual private utilities would have adequate funds to
finance this scale of operations.

Preoccupied as the PUC's were with preventing public
utilities from "goughing the public," their emphasis has beenf°

on determining and covering actual costs.23/ They haVe paid

22/ See F.N. 13.

23/ (a) Statement of Dr. William H. Melody, July 24, 1975,
_“ PUC hearing, PGE UF-3157.
(b) See F.N. 2.
(c) sarikas, R. & Herz, H. (May 1976) Electric Rate
Concepts and Structures: Report to BPA., Foster
Associates, Inc., Washinaton, D.C.

&i'»
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;SCant‘éttention'to‘whéthCOnomists call.ﬁépportunity costs" -
the-(possibly much higher) net income that private utilities
might’génerate for their stockholders if, ihstead'of continuing
to produce and/or distribute electric power, they liquidated
their facilities in this industry and engaged in some other
“1ine of business instead. PUC‘s have, ih the past, résisted
giving consideration to rate réqueéts based on "What if..."
lines of analysis; iather, they have restricted themselves to
'examininé costs that were actually incurred and that had to be
covered by customers of the private utilities if the individual
company was to remain solvent.

' ButlhewrcircumSténcesbcall”for hew’approéches;‘3When energy
shortages threaten, energy users should get a clear signal to
redﬁce”théir energy demands if they want to avoid service inter-
ruptions.

€. "Average Cost Pricing" vs. "Incremental Cost Pricing"

 'EVen‘the»e§perts disagree on whether past criteria for

' setting rates - the principle of "average cost pricing"'- is
still appropriéfe‘undér“currently changing conditions. Though
economists genefally advocate pricing all units of a product at
the'léVelfof'coSt.of1the'1§§£7unit?prbdu¢ed,fsuch.a-policy
clearly'WbQId ndthbrkahen;technolbgiééi achievements permit
‘*ﬁnit~costs’qf'pfbduétibn to fall as a firm's output increases:
production costs for the last unit sold would_détérmine the
price of all units, including the ones produced earlier and at

a higher cost, and the utility would incur an operating loss.
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To avoid such losses without resorting to governmental subsi- gi’
dies, PUC's have in the past permitted utility companies to set
their rates not by reference to the cost of the last (or incre-
mental) unit of output. As long as unit,costs-generally declined
with increases in output, average costs of producing a particular
number of kilowatt hours were higher than_incremgntal costs,. and
utility companies accepted them gladly as the basis for rate-
settingfgi/:

When output can expand only at progreésively higher costs,
utility rates based on. average costs (i.e., including the cost
of intra-marginal, lower-cost units) will be lower than rates
based on the cost of producing the incremental unit of energy.
At such a time, "average cost pricing" can be defended on the
basis that it slows down the rapid changes in the rate struc-~
ture that would otherwise occur, and that it dampens the vola~
tility of rate changes. It diminishes the impact of newly
changed circumstances on industrial and low-income residential
customers who cannot adapt very promptly to fast-rising utility
rates, and it reduces the danger of possibly resulting political
and social turmoil.gé/

On the other hand, continued reliance on "average cost

pricing" under such conditions has corresponding d;awbécks:

energy users are not made aware of the real height of production

24/ see F.N. 23(c). : -
25/ See F.N. 23(a). ‘ 7 L &aj
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costs for marginal units of power production, therefore possi-
bletconservation efforts are delayed, the search for new sources
of energy is not pressed as urgently, possible competitive pres—
vsures - however weak they are in the utilities industry - are
discouraged frcm-coming lnto’play, and an adverse misallocation
of‘resources COuld well'result; Economic forces would not -
really be permltted to play their part in helping to determine
the most efficient pattern of resource use.
leferent PUC s 1n:the Northwest have responded to changing

circumstances - the exhaustion of damsites in the region where
dams could be built to augment\the supply cfAlow—cost hydro-~
electric power, the very much higher cost of whatever thermal
power is needed to .meet growing demand -for energy in this region,
}and the‘consequent“prospedt of fast+rising incremental costs
for-enefgy‘-:in,different weys; 'The”PUC's'cf'California;-New
York, and Wisconsin have all mandated Long-Run Incremental Cost
Prlclng." Oregon's PUC now uses a modlfled form of "incremental
cOSt'pfic1ng."~fWashlngton & and Idaho's PUC's do not. This
important questionvclearly needs to be settled; it is a matter
-yOf principle'thetﬁmust be,resolved'before a coherent regional
“policy;cculd~be”esteblished:with4respectto electric energy cr,
:rbetter‘yet,kwithgrespect;to_all.forms of’enerng

1. Reducing Peak Demand

~The. demand for energy fluctuates during ind1v1dual days”
as- well as between different seasons of the year. If the indi-
vidual utility companies operated in isolation, theyiwould -~ as

long as they are charged with providing enough energy to meet demand -
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have to build epough facilities to satisfy the demand arising
at peak periods. Under these conditions, they could achieve
‘significant savings if they could somehow arrange to shave the
peaks. When unit costs of production rise as total output
expands, "peaking power" is in principle especially expensive
to generate and to transmit; econoﬁizing on it leads to dis-
proportionate savings.

Admittedly, the cost structure for electtic'energy pro-
duction in the Pacific Northwest is not that simple: Econamic
téxtbooks suggest that, when costs of producing a commodity
- rise as output expands, suppliers operate their 10we$twcost
equipment to meet the steady demand, that they employ pro-
gressively higher-cost methods of production only if and as
demand mounts, and that they idle their costliest facilities
first when demand retreats from the peak. Under ordipary con-
ditions, this is the prudent way to proceed - but not in the
Northwest electric utility industry. The fact is that this
region is reaching the limit for generating low-cost hydro-
electric energy. According to traditional analysis, utility
companies should now begin to build nuclear and coal-firing
plants that can generate more expensive thermal power, but that
they should produce such power only when'needed'at peak periods.

Unfortunately, turning these new facilities on and off
around periods of peak demand is a particularly complex and
prohibitively costly process which makes it inadvisable to use

- nuclear and other thermal power-generating plants in that way.
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: As a result, this new power, though relatively expensive, will
be,genergted,steadily as "base load"; low-cost hydroelectric
poﬁer, though much cheaper;to prodﬁce, will continue to be re-
lied on for'”péékinglcapacity"_because it can be turned on and
~off with little effort and expense.

| This technOIQgicgl qui:k produces soﬁe paradoxical results.
'One ithhat energy costs in the Northwest will increase some-
what faster than one would ordinarily expect beCéuse costly
thermal energy, being generated steadily around the clock, will
se;ve;és "base power" whilé hydroelectfic,power, though much
cheaper to produce; will :emain:to provide energy on a standby

basis.

Estimated Firm Generation
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Source: Eonneville Power Admini’stfation, The Electric Ener
s Picture (U. S. Dept. of Interior, May, 1976) p. 6.
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éecondly, the urgency to reduce peak demand, which would
ordinarily be a matter of high priority, will be much less. |
"Peaking power," generated at hyd;oelectric dams, will be rela-
tively cheap, and the incentive to conserve on it will not be
great. As the above diagram illustrates, the peaks in electric
energy demand may even become higher in future years if the
cost of shifting demand to off-peak hours turns out to be '
greater than the cost of hydroelectric power at peak periods.

Nevertheless, the matter of "shaving peak period demand"
cannot be negleéted even when peaking power can be provided at
low cost. For one thing, the danger of environmental damage
increases if the river floﬁ fluctuates wildly as water is suc-
cessively run through power-generating turbines and is then
shut off again. For another thing, a pattern of rising peaks
will ultimately call for more "base power," which will be high-
cost thermal energy, as well. For these reasons, it will always
be appropriate to try to flatten out the peaks in demand. The
following ideas suggest themselves:

a. Reducing intra-day peaks could be achieved by charging
higher rates for the power used during peak periods. In Western
Europe, substantial differences exist between day and night
rates; this has led (for example) to the development of electric
storage heaters that warm up bnly at night when rates are low,
but dispense heat during the day. Utility companies in other
states are now experimenting with intra-day rate differentials.

But the equipment required for this is expensive to install, QEJ

-
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since each rate requires a separate meter in every household
or buSLness, and in addition some signaling deVice - ripple
switches that automatically control water heaters, air—condi-
tioners, etc., at peak periods, or warning lights that tell
customers to conserve energy when the rates are high.

Several other alternatives suggest themselves. One con-
cerns a major advertising_campaign to impress customersiwith
the need to reduce‘energy‘consumption during critical periods
of the day. To remain effective, a media campaign would have
to be an ongoing affair; scattered experience with such an
effort indicates that the public both responds to and forgets

such appeals quite promptly 26/

‘Alternatively, load manage-
ment mightrinclude’efforts to seek more fundamental(ways to
save energy: redesigningbhouses, adding insulation, felling
or planting shade trees, etc. More drastically yet, a utility
company might get its customers used to the concept of inter-
ruptible power- 'if people were not led to expect "enough
energy to meet demand" around the clock and throughout the
year, 1mportant equlpment saV1ngs could be achieved. In sum,
ways must be found to conserve energy at critical periods. A
‘rate schedule that encourages conservation 1s, in that sense,
27/ ' ' ' '

"eff1c1ent" —

. b. rSeasonal variations in demand also play an important

- 26/ See F.N. 7.

27/ Northwest Energy Policy Progect (1977) Energy Conservation

Policy - Opportunities and Associated Impacts, Study
Module I-A.
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role in the tlmlng and severity of peak power demands, and 1t
behoovés a reglonal energy pOlle to minlmize such variations.
Cooperatlve efforts among thé Northwest states, or the suggested
Regional Energy Council, would take qulck advantage of the fact
that, west of the Cascades, peak demand for power develops in
the winter, whlle it ocecirs in the summer months east of the
mountains. A sybteiatic xchahge of pbwer between these two
‘seotions of the Northwest; ‘or between Oregoh and WaShington on
the oné hanhd and California and Arizonha on thé other, appears
to be an obvious move toward more eff1c1ent use of generatlng
7fac111t1es all around. |

In addition, seasonal variations of utility rates create
no technical and hardly any administrative problems. The PUC
for each state - or better yet, regionally - could determine
high rates for the months of peak demand and lower rates for
the rest of the year; the computer that sends out the monthly
bills could easily apply different rates, depénding on the month.
Once publitc acceptance is achieved, the technical problems in
this regard should be very small.

The BPA's wholesale rates now vary by season; which en-
courages electric energy consumers to shift their demand as
much as possible to off-peak periods. As a result, the'load
factor (i.e., the average use of available facilities) increases,
the need for additional generating capacity is reduced and the

cause of éfficiency in the industry is served.

Qi"

- ¢. It is unlikély that peaks and trouéhs in'eneréy demand Q J
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could be eliminated completely. But if ‘they were, i.e., if
demand became steady at a particular level and :emained there
for an extended period, the difference between incremental
cosﬁs and historical‘costs would be much less.  Progress along
these lines WOuld be very desirable, in the interests of all
concerned.

2. The Disposition of "Windfall Profits"

~ Current legislation directs the PUC's in each of the North-
west states to approve retail rates that meet the costs of a
utility’company's operations, including an_appropriate rate of
~ return on‘investmenth The legislative intent clearly'was to
COVerfthe expenses that had been incurred, but not to provide
opportunities fdr extraordinary profits that might, for example,
derive from a utilityfs specialkposition as a 1oca1:monopolist
in the sale of electric:energy,.,In'that_sense, the approved
rates must be regarded as maximum prices that a utility can
‘éharge after showing that theyvdo no more than to reimburse it
for'qctugl expenses_aanto prbvide for a return on investment
that satisfied potential investors.

The criterion of historiqal,f,or,"embedded" -”costs satis-

fies;this_reqﬁirement. ihe,notion‘of,incrementél costs, which

concern themselves only with the cost of the last (or "marginal")

,:.unit of output,,dqes’not.k Under conditibns,of,declining costs,

when unit costs of_production!fall as a utility's output in-
creases, the company's total costs would not be recovered if

its total output were priced by reference to the low cost of
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producing the last, marginal units of output. Conversely,
under conditions of increasing costs, when unit costs of pro-
duction rise as output eXpénds;‘pricing the entire output
according to the high production costs of the last, marginal
units of output would lead to a "windfall profit" for the’
utility: the intra-marginal units of output would be priced
above the actual cost of producing them, and the utility would
make profits that cannot be justified under noncompetitive
conditions. State law does not sanction such profits for
publicly regulated industries.

Two possibilities arise. One is to arrange utility rates
in such a way that no regular "windfall profit" arises; the
other is to seek a change in legislation to permit the accrual
of “windfall profits" for particular, predetermined purposes.
These alternatives will be considered in turn.

a. If the utility companies are to avoid extraordinary,
"windfall profits", a number of alternative policies and cri-
teria for establishing rate schedules can be considered. One
of them, of course, is to continue the practice of "average
cost pricing" employed in the past. It has the advantage of
familiarity and continuity. However, under conditions of risihg
costs for energy production, as low-cost hydroelectric power
‘generation reaches its limit and can be augmented only by high-
cost thermal energy, the traditional system of “average cost
pricing" understates the real cost of increasing energy pro-

ductioh (or the real savings that can be achieved by energy

v B
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conservation). As a result, rates eet‘en'theﬁbasis'df "average
cost. pricing” do ndt'indicate>COrrectly the burden to the econ-
omy of increasing energy demand, or the economic benefits of
reducing enérgy demand.

" An alternative'might‘be to recognize "incremental costs"
as a basis for rate-making while avoiding windfall profits.
Thefstate'bf Oregon has already shifted to this new criterion.
'Though‘full'implementation of this switch would produce wind-
fall profits, Oregon's Public Utilities Commissioner~hasronly
gone ﬁert'Way:‘:he”has'apprOVed'rate Séhedules based on the
calculation of long-run inérementalvcosts, but has restricted
the‘utility.companies'_tbtal revenue to that portion of the
theoretical total - at present about 82%’4 that is needed to
cover actual approved outlays and the permissable return on
 'investment.1.In other:words, the principle of basing rates on
llengerun incremental costs has been accepted in Oregon, but'

its full impact has- been softened by somewhat limited applica-
'°tlon. 3/
Another alternatlve would be ‘to have utlllty companles
establish, with “w1ndfall proflts"; a kind of "ralny day fund" -
in the Northwest it should perhaps be called a "dry day fund" -
that’mey be drawn'on,>by'agreement~between the utility and the

PUC, if operating results don't come up to expectatlons.zg/

28/ White, E. (April 26, 1975) "Incremental Costs and Electric
Utility Rate Des1gn". Ninth Annual Pacific Northwest
Regional Economic Conference, Spokane, WA.

gg/ (a) See F.N;‘S.
(b) See F.N. 9.
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'Sugh funds have existed in the past by legislative sanction;
the¥'9bvéat€ rate changes every time a utility experiences less-
than-expected and épppgyeﬂ,erpfitﬁe The anwhack'pf,this policy
is that windfall profits, expected to be recurring every year,
would probably eutrun the uppregrammed, unexpected, nonrecurring
shartfalls in revenue that they are suppased to fipance, and
 that this scheme would in time lead to a groying and ultimately
substantial accumulation of resources not now sanctioned by the
law, In that ease, this particular alternative should be con-
sidered in the range of policy optiens for the disposition of
*windfall prefitg"., (See page 118.)

A further possibility is the establishment of what the
experts now refer to as an "inverted rate structure®: - charging
individual customers higher electric rates as their demand for
elest#ic pPower within a Ggrté$n‘timé period moqnts.ig/ Washing-
ton's Utilities and Transportation Commission has alyeady put
inte effect a mpdified form for such a rate structure for resi-
‘dential customers, The ratiopale is ‘that individual customers
should feel the impact of what is a faet of life for the utili-
ty company; that éqsts rise as demands for energy increase.
The very term for this policy, "inverted rate structure"”, indi-
cates that a schedule of declining rate bloocks, i.e., falling
rates as a customer's volume of demand increases, has tradi-

tionally been regarded as the porm - as well it might have been

39/ See F.N. 23(e), pp. 146-151.

Lj;
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before ‘the industryvshifted from a decreéeing to-an increasing
cost industry. - Thus:“;n inversion oftihe'historical rate struc-
ture isvnow suggested on ﬁhelgrounds of currently changing eco-
‘nomic conditions in the industry. Besides, it would be helpful
to low-income groups'who'are'least able to}afford,faet-rising
utility costs: ’aSSoming that they use less electric poWer per
household thlS ‘proposal would permlt them to purchase it at
the lowest rates. |
Unfortunately,ziﬁ is~not‘clear that'10w¥incomefgroupe;

demand less‘electric”power.ﬁhan higher-income:groups; because
they are moetelikelykto live in uninsulated houses,; and be-
caﬁse-they.canhdtAafford‘tofshift from:electricity~to.other,
' potehtielly leés expensivelsources"of.heat, low%income families
are~saidrto.use dispropoftiohate amounts of electric energy.
Fﬁrthermore,‘the>instella£ion of en inverted'iate sttucture,
which involves aﬁplying,a'number of different rates to indi-
vidual cuStomersr(depending'On'the‘level of their«ihdividual
. demands) in{such a .way that the utility's totalrrevenues.just
'equal its expenees'plus.approved‘rate of return on inVestmeht;
lis iteelf a very.triokyebueiness.« Though conceptually very
appealing - revenﬁeveould‘mount, in'step with rising costs of
lbproductlon, as- the volume of demand . increases, and there would
be no "windfall proflts" - 1t might be very. dlfflcult to imple-
,ment 1n practlce. In fact, revenue progectlons might become
‘almost 1mp0551ble-' a 5% increase in energy demand on a utlllty

-would produce disproportlonate_extra revenue if it came from
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‘ohe ot a few customers; it might lead to a significant short- k-j
fall if all customers of the system each increased their demand |
by a 11ttle; K ST .

In answer to these concerns, it has been suggested that
the PUC keep rate structures under continuing review, that it
adjust more freguently rather than just when a utility applies
for a change, and that it modify rates selectively. For ex-
ample, if a utility that isrshort of generating capacity exper-
iences an increase in demand that it cahnot satisfy immediately,
it might ask (or be told) to raige the rates especially on
those customers (residential users?) whose energy'consumption
is relatively sensitive to the price being charged. On the
other hand, if it experiences a change in the pattern of demand
that brings in more revenue without raising the aggregate level
of demand, it might ask (or be told) to lower the rates to those
customers, e.y., industrial users, who are rather insensitive
to price and who will not react to lower electric rates by
immediately incréasing their consumption of energy. In such
wayé, virtually every development can be countered by specific,
selective changes in the rate structure - at least in theory.
That utilities and PUC's can actually fine-tune the rate struc-
ture to such an extent in order to avoid windfall profits is
yet to be demonstrated.

b. On the other hand, if the law is changed and the PUC
is authorized to approve rate schedules that might produce -

"windfall profits" - because the principle of longrrun'incre~ v < J
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‘mental cost'pricing_has‘been acoepted,tfor_example - polic@es
,heed.to befdevelopedvfor the dispositionfof'Such,profits. Pre-
hisuﬁably,tinvestor—owners of a utility's,bondsfand»shares of
stock will already be compensated adequately for the.risk they_
arehtaking,inrhaying bought these assets; windfall profits are
not likelyrto be for their benefit. Windfall profits might,
.however, be applied to a namber of alternative purposes.:
_Suoh funds could;providerthe resources for developing and.

; enforoingfenergy oonservation programs, much as somesof'the
'State of Qregon-Liouor‘Control'Commission'srnet'income from
liouor'sales now finances treatment'centers for alcoholics, and
part of the state gasollne tax is used to support the State
‘Highway Patrol. At present,,PUC's in the Northwest prohibit
or:discouragerpromotlonal‘advert1s1ng, promotlonal'rates, and
other inducements tobenergy consumption; they have'not.forced
the utilitiesAunder their jurisdiction to engage in positive
measures'designed to‘further'the cause of energy conservation.
hResearch 1aborator1es to develop better 1nsu1atlon materials,
-englneerlng laboratorles to develop more efficient rlpple r

fsw1tches and other automatlc cut-off dev1ces, research centers
'ttovdevelop,better_studres of the factors that govern energy
',demand,Aihspection teams to inﬁestigate'areas ofrnotable heat
‘tor energy loss. - these are only some of the projects, not |
,currently undertaken in the Northwest, that windfall profits
could finance.

Accumulating "windfall profits" could also be used to.
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provide capital for new ventures - perhaps owned and operated &i'
by the utilitY‘cqmpanies'thémséiveé - such as to conserve en-
ergy} or to promote new and more economicai meéhéds of producing
it. Some oil'companies are'a1ready diversifying into new in-
dustries, e.qg., buying up leases that might eventually yield
them rights to develop and market geothermal power. Similar
projects could be pursued by utility companies: they could
establish research centers concentrating on unconventional forms
of energy, or they could construct needed new facilities, in
line with their business interests., 1If the:utility companies
used "windfall profits" to establish subsidiaries, the PUC
might see to it that the newafirms' profits "£low through",
either to benefit rate-payers in some direct way (though not
by rate reductions), or to add to the "windfall profits" fund.

An alternative idea is to encourage utility companies to
diversify into the energy conservation industry. Through sub-
sidiaries, the Washington Natural Gas Company and the Inter-
mountain Gas Company both sell and install insulation for homes
and businesses. "Windfall profits" could be used to provide
' capital for more subsidiaries engaged in energy-saving activities.

Consumer subsidies for energy conservation might also be
made péssible by "windfall profits." A State Fund could make
léw—cost loans to insulate homes, install solar enetgy panels,
finance subsidized bus tickets for public transportation sys-
tems, help to pave potential Park-and-Ride stations, develop

recycling centers and methods that might yield -combustible | K-fj
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materlals useful 1n”energy generatlon, support rapid tran51t ‘
~between Portland and Salem, Seattle and Tacoma (or other heav1ly
travelled routes),‘etc., etc.: There are many progects that
mlght save energy if f1nanc1al ‘resources could be found to
develop them,‘"w1ndfall proflts“ could flnance a State (or :
v reglonal) Fund to support them. | |
Another posSlble use “for these monles mlght be the support
of“needy famllles that are partleularly,hard-hit byﬂfastff»l
inoreasing utility'rates; whieh,arevbecoming'inereasing'burdens
 in family budgets. For famllies.onlwelfare or on fixed incomes,‘
this creates real‘problems._ A fund to help“them tempOrarilydi

' ”to”adjust'to'thefnew; higher?ratesrmight‘be-particularly ugefi'

“ful. There is‘preéedent'forfthis kind of'fundVin the?provision o

of federal funds to-help retrain- workers who are thrown out of
employment because of a reductlon of tarlff barrlers, or of |
E 'supplementary unemployment beneflts negotlated by unlons and

‘employers to glve a551stance to workers who lose thelr JObS

) because of some technological change. In all of these cases,

'»funds are set aside to be. used remedially when s1gn1f1cant
hardshlps develop.k A fund to assist those most drastlcally
'affected by steeply r151ng utlllty rates appears to be a’ logl-lm
v'”Cal and feaslble extension. of ‘that pr1nc1p1e, espe01ally when’
b"1t is flnanced orlglnally by the "w1ndfall proflts" of the
ut111ty companles themselves._

A recurrlng suggestlon concerns the establlshment of e

so-called lifeline rates that have the‘effect of prov1d1ngyr‘
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energy to some cpstomers - the needy, oF the retired = at
'paxﬁipy;éy%y low rates. This idea differs from the preceding
one in that it is not looked upon as a temporary, trapsitional
measure: It differs frop the notipn of lifeline rates ipherent

in an inverted rate structure (see page 116) because it is pot

R DS
Vio

- determined by costs of preduction. What is spggested here is
2 permanent subsidy to low-income groups with respect to upil-
ity costs. Intended to assist selected eligible customers,

this proposal might well yun into eventual difficulties if the

_privilege is not reviewed periodically on a case-by-base basis,

lest some customers continue to benefit from it after their

circumstances have changed and their need has passed. Personal
~subsidies built into the rate structure would probably be very
difficult to remove at any time, and if they are not removed,
they could in time well turn into substantial inequities.

Furthermore, this particular type of subsidy,-if granted

by the PUC's only in the form of lower gas and/or electric rates,

introduces inequities of its own. For example, it favors those
qualified recipients who depend on gas or electricity and dis-
criminates against those who heat their homes with firewood,
~coal, or oil. It helps those qualified recipients whose energy
consymption remains within the limits of Fh@l§yhsi@i?9é rate |
brackets - the first 1,000 kwh of energy use, for example - and
.provides less assistance to families Who are equally or even
more disadvantaged, but whose home is not insulated and who

therefore require an exceptional amount of energy. If the

A:(_,;
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subsidy is -uniform throughout the~Northwest, it assists dis-
advantaged customers:in the cold regions’ east of the Cascade
~Mountains more than those who 11ve in more moderate temperatures
on the Coast, ,Dlstrlbutlng closely clrcumscribed subsidies
equitably tovanbentire population of needy people is a real
' challenge;_welfare'distributed in the.form,of lower-cost energy
is no exception.

v'The-basic’question is one of "welfare policy"”, which is
beyondrthe~scope“of,the present'discussion. A case can be
made for helping the underprivileged by setting up special
utility'rates for them (within therrramework of the general
rate structure),'following the principle of food stamps and.
,rentailsubsidies, on the grounds that utilities are as much
a necessity,of life as is food anddshelteri 'Administering
welfare;on an item-by-item'basisﬂmay befadvantageous’in that
"the administrators can specify exactly what assistance shall
‘be‘given, to what eXtent,,and in what form: special utility

rates represent a form of welfare that cannot be turned into

f,"undeslrable" forms of a551stance, e. g., to encourage liquor

consumption. :Flnanc;alygrants or,spec1a1 tax breaks for the
underoriviieged dO'not;haVe this advantage.

'On the otherrhand,aproviding welfare itemeby-item, grant-
ing. food and shelter and utility sub81d1es (but not clothes .
or transportation or personal care),‘and dlstrlbutlng each of'
these 1tems through a different agency, can produce a costly,'

arbitrary, uncoordinated, and administratively very complex
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welfare policy. It is this guestion that’needsrto4§e resolved ,&i’
before a decisipn on lifeline rates can be made.

Some have suggested that "windfall profits" be rebated to
the customers who originally paid them in, according to some
formula - which might well be revised fairly frequently - deter-
mined by an authﬁriied bq&ys In pursuing this idea, one must
conﬁider carefully the reasons why "windfall profits" arise in
the first place, They are the result of incremental cost
pricing, whigh';s advgcated'becggse:it provides the proper eco-
nomic incentives to producers to produce (and to consumers to
consume) that amount of energy for which the costs just egual
the benefits. Rebates prorated on the basis of energy consump-
tion are, in effect, a reduction in utility rates; they would
dilute the beneficial effects of using incremental cost pricing
as a basis for setting rates; for this reason, any other basis
for rebates should be considered, as long as it preserves the
economic impact of incremental cost pricing. Special support
for disadvantaged households, incentives for appropriately
selected industry, subsidies for particular tax~exémpt organi-
zations (perhaps with particular emphasis on those concerned
with reducing energy consumption or improving energy production),
educational or eleemosynary institutions - any or all of these,
and otheré,’might well qualify for rebates from the utility
company at the suggestion of some public body.:

Alternatively, a state or regional public board might be:

-set up»toidetetmine, from time to time, the best application of KEJ

’m
o
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fundsjaccumulatedfthreughﬁ“windfall profits." This body could
‘consider any or all of .the Suggestionsgmentiohed above and_im¥
plement them,temporarily'dntilithe next board meeting. It
ﬁightfeven take under,adviéement-other'euggestions that. are
uhrelated té ehergy'production or copSumption,; Helping~to meet
special emefgeneies,—}thevimpact~of.a_Columbus Day storm, or of
criticallWater conditions, or of a‘substantialeoil_slick on the
Celumbia'Rive;,ro;Jof anywother’dieeeter affecting the Northwest -
might well come,within'the purview-of such a board. Each of the
three states, or the Northwest Regional COmmission, could be-.

. come the'vehiCie-fer'such an:arrangement.~A

Flnally, "w1ndfall profits" mlght simply be taxed away and
- be added to the General Fund of each of. the states involved, to
be budgeted and applied, as are the proceeds of the c1garette

tax, under formulas establlshed by the respective legislatures.

iV.~ Institutional Rearrangements - at the Wholesale Level

o The,discuesion so;ﬁarfhasaconcerned itself almost entirely
,wiﬁh the reguletion of rates to final consumers and the setting
LfOf,pelicyecohcerning retailgtradeg; This is‘whereﬁPUC'e and
public_utilities{,operating~atdthe_steteb6r,local:1evel, have
d'andimpact}}this;elso‘is where the governors of the»respective
'etates,could-most easily assume;xheeiesponsibility;fo: energy
policfuthreugh;their_poWersfefvappbihtment;andutheir influence
over_iegislative acfion. Fdrthermore,3for utility‘companies

that generate their own power and sell it directly to their
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retail customers, rates and other regulatable matters can only
be supervised at the point of sale to the final consumer. In
this respect, the electric iitility industry differs signifi-
cantly from the natural gas industry, where wholesalers must
import thé productrfrom outside of the region'(undér federal

‘ regﬁlatibn,of interstate rates) and leave retailers only very
limited diséretion over prices and policies at retail.

A.  Utility Reqgulation on the Wholesale Level

The institutional background of energy policy on the
wholesale level offers an enormous variety of possibilities.
Electric power that moves across state borders or that emanates
from generating facilities 6h-navigab1e rivers is regulated,
more or less actively, by the Federal Power Commission. Elec-
tric power generated at dams operated by the U.S. Army Corps
of Engineers or the U.S. Bureau of Reclamation is - in the
Northwest - marketed by the Bdnneviile Power Administration;
its wholesale price is therefore set by one federal agency,
the Bonneville Power Administration, and reviewed by another
one, the Federal Power Commission.

Some public utilities, located at the mid-Columbia, gener-
ate much more electric power than they require for their own
purposes and sell the rest, under long-term contracts, to other
utility companies at rates that they alone determine. Being
public utilities and therefore disqualified from making a'pro—'
fit, they cannot charge exorbitant rates even in times of energy

shortage. But they can benefit by letting the revenues from

&sj
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wholesale trade financeethefbulk of - the power that is consumed
by their retail'customers;{nThese'pub110¢utilities are, in
practice, virtually independent uhder present:circumstances;
and —‘asilong as.they don't experience explosive economic growth
within their,own.district - immune from any impact of the energy
shortage and thekpricevincreases that it will bring to the rest
of the region. |

Some private utilities suppl¥ notvonly their‘retail cus-"
tomefs; but other,prlvate utilitiesbas well. If these trans-
actions 1nvolve utllltles of . 51gn1f1cant size, or an. 1nterstate

movement of power, the rates are subject to review by the

~ Federal Power Commission. They are published in the Federal

Register, and anyone objeCting‘to‘them may call for a hearing

before the FPC, - whlch will study the matter and issue a dec1s1on.3l/

'Thus there is regulatory machlnery to deal with such transactions,

though it has not-seen,much;use in the Pac1f1c Northwest.

A flnal element in the picture is the Bonnev1lle Power
Admlnlstratlon, -which operates an- exten51ve transmlss1on system
1n1add1tlon»to;act1ng as marketlngvagent for power‘generated at.

29 federally~owned dams in the PalelC Northwest. This is the

- low-cost power that plays such an. 1mportant role in discussions

‘F}of the preference clause" accordlng to the orlglnal legisla~--

tion, publ;cly-owned utilities, municipal systems,,and coopera-

~tives have priority in buying it.y;As‘indicated.above,_the

31/ see F.N. 20(c).
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_uneven impact of the preference clause on the three states e
creates a number of problems in the foxﬁuiation of a sound

regional energy policy. But the BPA, for its part, also has

certain regulatory functions: it can, for'ex@mPlﬁf decline

~ to serve municipal power companies that do not set "fair!

rates. In that sense, BPA can exert inflyence over the retail

rates of publicly-owned electric systems,

B. The Northwest Power Pool

If a regional bélicﬁ-settiég body were to bé established,
a potential Vehicie for this role-already exists. The’NOrth-
west Power Pool3 / was organized in 1942 as the result of a
War Production Board order that‘requirﬁd‘RtilitieS'Fo make the
most efficient use of available energy. It is an entirely
voluntary organization - not even incorpqr@ted f‘that‘relies on
the spontaneous contribution of funds, talent, ahd facilities
by its 19 members (including BPA, which generates no power, and
the Corps of Engingers; which does not transmit any). In the
Northwest, the Power Pool has a dual funCtion: to cogxﬁinate
all technical and engineering aspects relating to the trans-
mission of power'from one member to another, and in addition
to coordinate the flow of rivers, so that the.acfions'pf upriver
dam keepers and power generators do not create~pfoblems for the
downstream power prdducers.

Aside from BPA, the Northwest Power Pool might be consid-

32/ Agreement for Coordination of Operatlons Among Power Systems Q-uf
of the Pa01f1c Northwest, September 1964.
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ered as a'regional'coordinating'body;;~Its membership already
‘1nc1udes a11 the utlllty companles - publlc and private - that
generate or transmlt electrlc power . and that could affect the
1ndustry in the Pac1f;c Northwest. (Its membership actually
reaches to B.C. Hydro and“to Montana Power,'both companies that,
though not in the tri-state area under study here, can affect
it by the poiicies they follow.) The Northwest Power Pool
‘could not undertake the role of a reglonal pollcy—settlng body
without substant1a1 changes in its 1nst1tut10nal structure and
the~scopefof 1ts-responsibilities.!.But”it is perhaps'the best~-
'developed body to whlch to entrust the role of settlng policy

and superv1s;ng 1ts execution.

C. Rate-Maklng: Opportunities’andfPrOBlems

'The preceding pages have indicated systematic'PUC’regula-
:tionyof retail prices charged by'private utilities, and they
ahave dlscussed the fea31b111ty of extendlng such regulation to
'publlcly-owned utllltles.: The question arlses whether the same
agenc1es - or perhaps a closely coordlnatlng reglonal regulatory
body = should not be concerned equally 1nten31vely and equally
'vdlrectly w1th electrlc power generatlon, transm1551on, and
“other. transactions at the wholesale 1evel. In an 1ndustry o
!characterlzed by a relatlvely small number of producers and a
‘large number of retailers, regulatlng prlces and other aspects
 of the bus1ness at an’ earller stage of productlon and dlstrlbu-
tlon,mlght offer real advantages. |

Instead of following the'current‘practice‘of trying to
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implement energy policy by regulating the industry mostly at
the point of final distribution of electric energy, the several
PUC's - aided by whatever cooperative arrangement or fegional
body might be established - might well concetrn themselves with
the industry at all stages of produétiOn; In conjunction with
the federal authorities who already have regulatbryifunétibns
in the electric energy industry; state or regional agencies
could monitor the practices .and policies of utility compahies
.~ more closely, andAatian earlier stage of production.

The several PUC's might - given appropriate legislative
authorization - coficern themselves with the pricing and pfua
duction policies of power-generating compahies and divisions,
to make sure that the energy produced in the Northwest ik
entered into thevtraﬁsmiSSion system apprbpriately priced and
appropriately timed. In the same vein, these same agencies
could be authorized to monitor the policies of the transmitting
companies, to ascertain that this.stage of the industry's pro-
cess also is priced and directed appropriately. Retail sales
» by utilities would of course be regulated as before.

Spreading the regulatory responsibilities of PUC's (or
re{ated regional agencies) backwards to earlier stages of»the
productive process would introduce more problems and new oppor-
. tunities. The problems relate to an examination - closer than
before - of the internal or inter-company transactions within
and among energy-producing utilities. Whether the producing

companies price their product on the basis of historicai or ( j
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long-run incrementaliéosts,;whether*théYfare‘integrated re-
gionally, whether they accumulate exéess profits,'whether they
‘pﬁrsUe‘policies consistent with the policies that the regula-
tory authorities ask the retail;distributing utility companies
to follow - these are>quéstign5'that have not been vigorously
pursued by regﬁlatory agéncies in-the'Northwést. Parallel in-
o formationicdﬁld be‘SOught from the companies or ‘divisions that
engage in energy t:ansmiésion. ‘The answers would not be easy
to come by. -

However,'if’realisticiansweréfcan'be‘obtained,'the tradi-
tional task of PUC's - regulatlng the prices and policies of
‘utlllty companles ‘at the retail level - might be much llghter.
The burden of regulating?aslarge‘number of'(private and public)
rétail’distributors of electiic~energyeruld be less if only
the'retailing°aspec£$ of‘their;ope:atidn'muSt'be'examined, all
other aspects of the~businesS»haviﬁg receivedbseparate‘specific
| scrutiny beforehand;\'Eariier stages of production could be-
monitored more easily becauseifeWer-utilities engage in them.
Efforts to cobrdinate the”activitiesrof.several,utilitiés would
also be facilitatedWhen'thére.aré,féwergcompanies involved.

In short, a‘regiona1~eﬁérgy pOlicy'might'be implemented more
'effectlvely if it was applied at several stages of the produc- :
tion and dlstrlbutlon process, rather than by close regulation

of the relationship between retail dlstrlbutor”and consumer

alone. This‘poséibility merits examination. -
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V. - Rate-Making and Qther Sources of Fnergy

‘A, - Natural Gas

: fhe'rﬁgulétgr§'f9; natural gas. are the same as these for
electricity, On the federal level, the Federal Pawey Commission
regulates the industry under the -authority granted it hy the
Natural Gas Act, B@ggiatipn’é¥ the FPC t§§@§»94§9§“§§ twa
‘broad categeriess the field market and the interstate pipeline
companies, Field market regmlation (i.e., sales of patural gas
by independent producers to interstate pipelines) takes place
at the wellhead. Such regulation is not needed ip the North-
west because this region imports all of the natural gas it uses:
84% comes from Canada and the xsméi#ina 16% comes from the San

Juan Basin,— 3 3 /

Through a series of complex guidelines and pro-
cedures, the Northwest Pipeline Compapy - the oply interstate
company handling the marketing of natural gas ip this region -
is regulated by the FPC omr 2 rate base/rate of returm basis. A
schedule of rates is devised ko coyer yearly operating .costs
plus a specified rate of return on the rate base, which is an
accounting estimate of the depreciated yvalue of investment in
plant and eguipment. The cost of gas purchased from the field
market .or at the horder firom the Canadians, is the major item
of -expense msed in the rate-making pracess, .some $0% 0f opera-
tion .and maintenance expenses. >~/ Thus, a change in £ield

33/ Northwest Energy Policy Project (1977) Energy .
‘Environmental Impacts - .Conventional Sdurces, Study Module

II,I'PA’ ;TQSkS _i_].' ;;‘ ﬁ;‘ 30 X ( v';
34/ :See F.N. 3.(b) .




133

market or Canadian price has a strong influence on Northwest
Pipeline Compény expenses as well as on the ‘expenses of local
retail distributors.

In the NOrthwest; only three of the retail distributors
afe publicly owned; the rest of the companies are classified
'~ as private utilitiéS’and are regulated by the individual PUCis
- in each state. Rates are determined on a rate base/rate of
return basis in the same manner as electric rates in Oregon,
Washington and Idaho: ~to cover costs ahd to provide a fair
and reasonable return on property.; Again, the purchase of gas
from the Northwest/Pipeline Company is the principal item of
expense for the retailer. Thus, any increase coming "down the
pipeline" has a stréng effect on retail rates.

“There are only three public utility districts, all in the
State ovaashington,'which'are actors in the rate-making pro-
cesﬁi all thtee‘are smail,”mﬁnicipaivutiiities whose rates are
primarily determined by the price at which they purchasevgas.

‘ 5State-and 1ocal options for rate regﬁlation in thé natural
gas industry are severely'limited~byrtheﬂfact that no natural
gas.is prodpced in the Northwest. The'price of natural gas im-
ported'frOm"Canada‘is set at the borderrby~the Canadians.';The
'prige of‘nétural'gas éomihgifrqm the Southwest‘is regﬁlafed by"
the Fedé;al Power CommisSibn.  Because the purchase price of’gas
is the“principél item of expenséfin the retail cbst 6f gas and
the various PUC's have very litt1e7choice‘about accepting'the

wholesale prices‘givenfto them, they simply allow the distribu-
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tors to 9a5§<these.priqes through to the retail customers, \-j
- Furthermore, &ince most of the gas supplied to the Northwest -
the 84% from Capada - is already priced incrementally or (in
Canada) on a BTU-parity basis with OPEC oil, there -is little
room for the various states to mbve in this direction.

Thus, rate-making policy options per &e are very limited
on the state level, or even on a regional level via interstate
cooperation or compact to regulation of retail rates. However,

in a related fashion the states may find themselves in an ever-

- increasing role of "leoad managing”. The need for allecatien

systems to meet shortages and the desire to promote "load man-
agement” in order to encouragé conservation are increasingly |
realistic roles the PUC's may have to play. This role may range
from allocation of new "hook-ups" te active intervention to

~ phase out natural gas use in the Northwest., Another option may
simply he to dé;egulate the retail portion of the business and
let market competition with other forms of energy determine
appropriate levels of supply and demand. PUC decisions and
policies can have an impact only on the retail distribution of
the natural gas industry; all other aspects of this industry's
procedures and decigions are beyond the reach. of state or
regional authorities in the Northwest. The independent role

ef the Northwest's retail gas distributing companies may be

too small to merit the effort and cost of detailed regulation
that the several state PUC's now lavish on them. Conceivably,

deregulation of this part of the gas industry might not have ( )



‘ 135

much effect if natuga%_gas is,priced'gqmpetitivelyvwith'other
forms of energy and if retail customefs havefthe option of
switching to the other forms of energy in response to a dispro-
portionate rise of natural gas prices. This possibility merits
investigatibn'before,it is dismissed.

In sum, the rate-making opportunities on the state or
regional lével are, with respect to the natural gas industry,
limited. They may be too modest to justify the effort. Alter-
- natively, the problems of conservation and load management may
‘lend themselves well to policy-making on the state or regional
level.33/ |

B.  Other Energy Sources

To speculate on the institutional a:rangements‘needed to
control rate~making for unconventional energy sources is highly
tentative. - To'date,fno'Iarge scale development of unconven-
tional energy has taken place in the Northwest, so no precedents
have been developed. - The policy options for such developmént
are numerous. One such option would certainly be to structure
rate-making authority‘in a manner similar to the present method
used to determine‘conventionalrenergyvrates. For instance,
rates could be ultimately .determined by individual PUC's on the
basis of historical costs (e.g., rate base/rate of return cri-

vteria), _Likewisé,,rates could also be determined by the PUC's

35/ (a) Research Department, Oregon Public Utility Commission
- (February 1975) "The Public Utility Program".
(b) See F.N. 1l(a), sec. 7.0. o
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on the basis of incremental costs. Andlogous to a state-~by-
staterapproach would be a régional approach; whereby a regional
- organization would exercise rateémakingﬂauthority based on
‘either historical or marginal cost criteria.

Contrary to these concepts, no regulatory body of any-
kind need exist to regulate rates of‘uﬁddﬁventionai energy
sources. Developers of unconventional energy sources could
~compete with the regulated forms of conventional energy on the
basis of cost and service. In a sense they would be forced to
operate much like any other firm in the private seéctor, hoping
to attract customers on the basis of price, service;‘orfsome
other appealing attribute. Regulation_is not automatically
the best solution.

Another alternative may be to establish a rate-making
authority (state-by-state or regional) which would encourage
development and consumption of unconventional energy. ‘This
would be predicated upon public policy’designed to encourage
use of unconventional energy sources. At least initially, un-
.conventional energy will be more expensive to produce than con-
ventional energy.éﬁ/ If agreed upon pﬁblic policy is to encour-
age development and use of unconventional energy, then the -
proper rate-making response would be to price such energy at a

level competitive with conventional types of energy. A ‘public

36/ Northwest Energy Policy Project (1977) Energy Supply and
Environmental Impacts - Unconventional Sources. Study
Module III-B. '
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institution could artificially maintain competitive rates by
providing some form of subsidy (i.e., tax relief, direct pay-

ments via "windfall profits" - see Section III) to the suppliers.

VI. Conclusion -

Current diSCussibn'of "rate-makiﬁg”~reflects-the cross-

- currents of several institutional, technoiogical, and theoret-
ical changes that each have their separate financial impact. -
Basic to them all is the history of past developments in the
Pacific Northwest's energy industfy. Current conditions and
current practices are the result of‘past decisioné and past
ciicumstances - the gradual development of institutions re-
spdhding to the needs of the time, policy decisions reflecting
contemporary political pressures and philosbphical attitudes,
and just plain coincidences aﬁd unplanned developments that
have leftva lasting'imbact;'»A,systemafic téview of factors
that influence the rate-making process brings out three pre-
dbminant ConSiderations:

_A. Energy policy fofmulation, especially with regard to
rate—making, has,‘ih.the’past, been a piecemeal process that
could be integrated in the futuré,;SO'that;it can be viewed as
éartiof a,comprehensive‘picture. Therdistinctions between
federal, state; and local regulgtoryvagencies are.baéed»on
logic only ﬁo a;ratherksmaiirdegree..,The differences between
private and publid utilities'aré a matter of doctrine or of

politics; in many ways, they interfere with the efficient



138

aﬁlbcatian’of~résdurces and with the efforts taTintégraﬁe'én-
ergy policy. The specific functions and responsibilities of
the BPA or of the Northwest Power Pool - and, more particularly,
the Iimitations under which they labor + are better explained
by historical influences than by any particular rationale. 1In
sum, there has been no integrated regional energy policy.

B. The experts disagree whether ﬁhe:éIectric-utirity‘in~
dustry‘is:gurnentxyfcharacteriZediby'inérEasing or decreasing
unit costs as its scale of output increases. This question
is complicated by the fact that costs of generating electricity
may well be increasing, while the»costs’df’transmiﬁting it may
be falling. But surely a turning point has been or will soon
be reached: the costs of constructing new, thermal energy-
generating facilities are substantially higher than the costs
.Qf'hydroelectric facilities for whiich the region can no longer
offer appropriate: sites. As a result, the costs of electric
energy is sure to rise.

- This change, which came upon the Northwest rather suddenly,
has not yet been recognized very widely in the region. Sub-
stantial polirttical and bureaucratic forces, still unaware of
wholly new circumstances, continue to resist modifications and
new: directions for policy, as well as the.needed?rembdeling-of
institutional structures.

C. Comprehensive regional policy must, if it is to have
an: impact throughout the region, be made by:afrégional body or

by  a conference: of officials from all three Northwest states.

-
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Consequently, the wider impact of a comprehensive policy would
have to be conSidereq much more carefu};yvthan’in the past,
when in most cases only the customers ana the stockholders of -
abparticularbutility compény,vand.(in recent years only) the
immediately surroundihg.environment were considered. Regional
policy governing all of the important enefgy-related induétries
would have_much greater social, economic, political, and aes-
vthetic impact; it therefore would be a matter of immediate con-
cern to a much wider_circle of government officials, and to
the.public‘at large. The task of integratingvand reorienting
current energyvpolicy will elicit additionai demands for new

institutions, new criteria, and new concerns.
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" TASK 6

-~SITING ENERGY FACILITIES

I.  Introduction

‘'The task of this section is to assess the instituﬁional
" constraints and opportunities surrounding eﬁergy facility siting
in the Pacific Northﬁest; Staying abreast of changing state
laws on Siting resembles shooting at a moving target. In Febru- -
~ary of 1970 Washington State passed the first state thermal
power plant sitihg legislation. By 1972, five states had en-
acted similar iegislatiOn.*“As of June, 1§76,'twenty-three states
haa passed specific legislation dealing with siting and more
- states anticipate action dufingvthe 1977 legislative sessions.
As early as 1965 thé'U.S.‘COngressAwas:presentéd a bill re-
'quiring states tbfenaqt‘siting’laWS. Since the original bill,
many more haVefadd¥eSSed this pfoblem; ‘The federal and state
governments realize that the7IOCation of energy facilities may
well determine- the location-of a great mény other activities
within and outside their béfders.* Each state must answer ques-
tibns cOnCerning:who'should’managé'cbastal zones, who should:
decide the need for and the location of sites, who should review
‘and monitor sites and who hés-final authority‘of regﬁlation.
. The énSWérs'wili vary between‘states'and'the process will be
evolutionaxy. »

Washington'Staﬁe;s originalblaw set up a "Thermal Power

Plant Site Evaluation Council" to do exactly what the title
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imélies, In the 1975-76 Legislature the law was amended to &ii
read “Enefgy Facility Site Evaluation Council®™. .The Council's
duties now extend not only to plants but to all associated
facilities dealing with transmission, handling and other re-.
lated and supporting facilitiés that connect an energy;planﬁ
with the existing. supply, processing or distribution systems»l/
This broadly defined law is the logical outcome of extensive.
shipping and pipeline systems and is likely to be adopted by
other states. Oregon is currently facing a proposal to trans-
fer crude oil from ships in the Lower Columbia to railroad cars
for transfer across the state. The current confusion over re-
view of this sort of proposal makes Oregon a likely candidate
for extended siting legislation.g/ -Neither Oregon or Idaho
now have specific legislation covering these extended facili-
ties. While these extensions to siting legislation should.
greatly increase the number of cases under review, the research
and review process will remain the same. Because of this, the
siting organizations' primary duties should remain in the area
of siting thermal facilities. The majority of this research
will address the problems involved in siting power plants but
the results may be directly applied to related facilities,

.All of the twenty-three states with siting laws clearly

recognize the trade-offs between environmental protection and

1/ . state.of Washington (1976) Second Extra Session 1975-76, 7
Ch. 108, Sec. 30. '(

2/ The Oregonian (December 16, 1977) Vol. 126, p. 1.
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| loW—Cost:energy.,,WIéfis thewintenr tofeeek courses of action
that w;llAbelancevthe:increasingrdemauds for'thermal power plant
location,and operation in conjunction with the broad interests
of the public. Such actiohbwill berbased onkthese premises.
(l);To iusure,Washington State citizens that, where applicable,
operarional sefeguards are at least ae;stringent as the criteria
established'by'the.federal,governmeut and are technically suf-
ficient for their welfare and protection. (2) To preserve and
protect the quality of’the environmenr; to enhance the public's
opportunity to enjoy the eeethetic and recreational beuefits of
the air, water and land resources, to promote air cleanliness,
ana to pursue beneflclal changes in the environment.. (3) To
provide abundant 1ow—cost electrlcal energy. "3/ Since facility.
siting is a hlguly complex ‘and expensive proeess,rlnvolv1ng
numerous»authorities, traditional 1awsvheve'been held to be
totally inadequate*by many state representatives. .The disputes
have beeu well,publici;ed.; ;n.the seyen_year_period'from 1969
tbrough 1976,_138,fossi1_§ue1 steam electrie facilities énd364
nuclear_generatiugVunits}ofe300‘megawatt;oapacity_or\more,were
scheduled to,begiuieervicelin_the u.s. . The'construction of 54
units is currently being delayed.ifr The utilities' position.

;is clear. Thelr role as an economlc entlty focuses thelr atten-

tlon on the mlnlmlzatlon of costs., They perform thls task by

3/ State of_Washington Code, 80.50.010.

4/  Statement of John Nassikas, Chairman, FPC, in Hearings on
a Report coverning the Principle Policy Questions now
facing the FPC and the Environment of the Senate Committee
on Commerce, 91lst Congress, lst Session, App B at 84 (1970).
(Herafter Commerce Committee Hearings.)
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manipulating resources so that "cheap” inputs are used in abun-
dance and coétly‘"inputé"ére conserved. In the past the en-
‘vironment has been a free iﬁﬁut.f The economic response is to
use that free good to its highest productivity level. Costs

to society caused by this usage are evident around us, Nuclear
and fossil fuel have been attacked for their misuse of water, |
land, and air. Water is required to deal with thé‘probléms’bf
waste heat. Water requirements vary from minimal replacement

- amounts in closed cycle systems to enormous amounts in once-
through systems. Water is such a vital component to nuclear
systems that sites in the Pacific Northwest are practically
limited to the Columbia Basin (Satsop and Skagit are exceptions).
Returning heat effluents to surface water systems can evoke a
host of biological and environmental problems. Imaginative
solutions have been proposed but little used. One such sugges-
_ tion involves using the heated effluents for space heating in
buildings and residences. Some East Coast thermal plants built
in the past with once-through cooling are very popular for year
around, ice-free fishing. Water use problems have diminished
considerably with closed cycle systems. Coal burning plants
réquire'large amounts of water to supply hydrogen‘which together
with carbon creates methane. This water requirement is likely
to bring coal plants into conflict with irrigation’and"hydroé
users. Land use problems have been generated when nuclear
plants conflict with existing use patterns. The size of an

inétaliatinm may run from 50 acres to several hundred, due to

-

C
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the space needed for aibufferﬁfone (NRCvdetermination).;,The
possibility of ponding heatedteffluence may add to the problems
 associated with local. acceptance or may_add to the aesthetic
appeal of the plant as with Trojan. Ideally, plants should be
1ocatedeon‘sitesohaving-low utility for other uses to minimize
land usejbarriers.~ Einally,owe haVe.tremendous conflict in the
area of air quality standards. Coal plante have routine prob-
Vleme‘with,the release oftsulphur dioxide_and_nuclear plants
emit radon gas whiCh'may;orlmay not constitute a radiation

5/

hazard to the surrounding populace.— . Coal-fired plants' d4iffi-
culties with’sulfur dioxide arevdue toreffects;on man's respi-
ratuory system and on,yegetationsfvgrowth‘potential. These
effects can be witneseed at remote locationskif the oxides com-
bine with air moisture.  All of these outputs impose a cost on
the population,surroundingoenergy‘facilities. The task at hand
is not to punish the utilities, but to fimd‘practica14ways of
including these costs into the utilities' decisions. = The leg-
islation needed is that which will cause it to be in the utili-
ties' interest to consider the external cost‘they are imposing
m;oﬁ“the environment. The Northwest states are faced with
31t1ng coal as well as nuclear pPlants (Centralla, Ploneer) The

dlfferences in terms of alr, water,,and land pollutlon are.

fairly obv1ous. ~ The 1nst1tutional problems, however, should be

5/ Rose, Fred L., Blology Department, Idaho State Unlver81ty
(1975) "Environmental Criteria in Siting Energy Facilities".
_Presented to Energy Symposium, Washington State University.

-
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handled with similar guidelines. For this reason this paper
will address comments to energy facilities in general, with
specific references to coal or nuclear when neceésary.“

In May of 1970, the voters of Eugene, Oregon, approved a
four year moratorium on a nuclear power facility planned for
that area.$/ " In"1976 Seattle's City Council voted not to par-
ticipate in the proposed WPPS II Nuclear Plant. Nine families
forced the Indiand and Michigan Electri¢ Compahy to modify its
design of a nuclear plant to prevent erosion damage to nearby
7pr0perty.1/ ‘Citizen §rou§ intervenors were instrumental in
securing a settlement from the Portland General Electric Com-
pany requiring the installation of cooling towers and waste
treatment devices at the Trojah Nuclear Plantin Rainier, Wash-
ington. The water treatment system was changed from a once- "
through cooling system to a closed cycle system. The examples
are numerous and present in much of the literature. The point
remaiﬁs that "opportunities in theory and fact for‘knocking
out a utility or imposing new design obligations are many and
varied."8/

- Before specific siting legislation was passed, each of

6/ Gillette (1971) "Nuclear Reactor safety: A New Dilemma
for the AEC". 173 Science, pp. 126, 130. -

7/ Hearings on Environmental Effects of Energy Generated on
Lake Michigan before the Subcommittee on Energy, Natural
Resources and the Environment of the Senate Committee

- on Commerce, 91st Congress, 2nd Session, 14-17, 16 (1970).

_ §] Rédger,-William'(1971)““Siting Power Plants in Washington
‘ State". Washington Law Review, Vol. 47:1.

w
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. the numerous state,;;gcal,and'federal,eughorities_in?olved
.applied itS’narroWIYWdrawn criteria‘to rts review aud permit
procedures. In the aggregéte,.this fragmented system consti-
tutes'arnegative approach to siting,‘andﬂproduces a costly and
time-consuming_situation._ This ie not to say -that these agen-
cies should be,eliminated from the proceedings. Most of the
legislation recently passed provides for the input from all or
most of the areas:concerned.

The first section of this study will outline this frag-
mented approach along with two other. generic elternatiVes.
These three situationSIWi;l then be evaluated in light of re-
gional needs andlgoaisrr Theysecoud“section\conteins akdis-
cussion of some.alternatives to the current framework of the
- states and the p0581ble lnstltutlonal constralnts assoclated

with these alternatlves.

II. Current Institutional Patterns

. Nuclear power is a technoloo}cai_innovatiOn._'Ae.a tech-
- nology. irxﬁay be seen in three facets: -a procedure for doing
fsomethlng, a machine for obtalnlng proscrlbed ends, or a struc—‘
_,ture shap;ng a space in which the work 1s performed. / It is -

this third facet of the technology which has brought all the
'attention to nuclear power.v In performlng 1ts assigned tasks,

a nuclear 1nstallatlon has the p0551b111ty of drastlcally

9/ Billington, David (1974) "Structure and Machines: The
Two Sides of Technology". Soundings 57, pp. 275-288.
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altering the space around it. The environméental characteristics -
of aif,'watér and land areglikeiy to suffer radical changes as
‘the result of adopting this particular technology.

Conflicts are likely to arise on any or all of the effects
caused by’thérmai'powérﬁf Each of the three Qéheric'altérnétives
we are about to outliné should be viewed in terms of'their im~-
pact upon the Socia1 syétém of therial powér. fThis discussion
of generic altérnatives borrows from work done by Kéi.tée for
the Nuclear Regulatory Commission. 10/

The first alternative discussed - state ownership of the
site -~ places a major decision in the public's héhaéaf With
continued sité‘management,rthe implementation pr0césé becomes
the object of state regulation. The sécond alternative - state
licensing - recognizes the interdependencies in the téchnology
and creates a system of regulatory tradeoffs. The regulatory
burden is political, with a siting agency empowered to make the
tradeoffs. The third alternative « labeled traditional - simply
constitutes a status quo distribution of responsibilities. The
regulation falls to different agencies which existed before the
possibility of large scale electrical power development. Tech-
nology in this case is viewed as a number of different capaci-
ties each one being reviewed separately. This process is prob-
"ably the most potentially céstiy sincé it cah be a négative-sum

game.ll/ It is negative=sum because environmentalists ¢an

10/ Lee, Kai N. (1975) "State Power Plant Siting and Nuclear
Energy Centers". Submitted to Office of Special Studles,
U.S. Nuclear RegulatOry Commission.

11/ 1Ibid., p. 40. | » i 2
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guarantee losses tofthe»utiliﬁies seeking’to build plants with-
out any parallel assurance of gain. ~This alternative generally
focuses primarily on the implementation phase of the project.

Eaéhfof the three generic alternatives will be discussed
in'reference‘to.thé:adminiStrative structﬁre,.administrative
and technical rev1ew, financing, public part1c1patlon, time
frames, and long—range ‘planning. - A current unresolved problem
‘is the determination of need. Historically, forecasting needs
was a utility problem;"While-state'governments have become -
involved more and more in this process, there exists no single
group which reliably estimates future energy demands.: The
long~range planning sUbsection'outiines;the states' present
‘frameworks. »

;A.-'Public70wnér5hip: The Maryland Model

1. ‘AdministratiVe Structure. The flrst generic alterna-

tive to be studied is the case of state ownership. This alter-
native currently exists only in the State of Maryland. William
Goodman drafted the Maryland Power Plant Sltlng Act 1n 1971, as

S'a varlant of the'one-stop 51t1ngvleglslatlon:formulated in
wvother»states. The act created a powerful new state agency, the
Power Plant Siting’Program»(PPSPY,rtovadminister the terms of

the'législatibn. The legislation. allows the state to make all

g determlnatlons about site sultablllty, acqulre the site, and

then lease,lt‘to a:utlllty.i,The terms: of - the act;require the

Secretary of NaturallResources to maintain an inventory of be-

tween four and eight sites suitable .for constructing major
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nuclear‘enérgy‘facilities.;zfv“Tb‘date,,only one site has actu-
" ally been acquired and a second is being negotiated.

2. Administrative and Technical Review. It is»terribly

important to stress that ?PSP is a research organizatibn, The
board prepares reports to be used in the site approval decision
by the Public Serviées;cOmmission; The actual siting procedure
takes place within 90 days but it is preceded by years of re-
“search. ‘This point is one of the strongest recommendations of
this framework. The PPSP's duties include anticipating and
answering opposition through exhaustive environmental research.
This research approach has been successful so far. Opposition
exists to specific sites, but the PPSP is highly regarded by
utilities as well as environmentalists.

The separation of research and decision making‘in:Maryland

siting has much to recommend it. PPSP is able to conduct its
research independently with little response to public or pri-
vate pressures. Since the agency is funded by a tax on elec-
" tricity, there is little,possibilityaof it losing its political
independence. After the research has been :completed, ‘the Public
Services Commission décides on whether or not to issue a .certif-
icate of public convenience and ‘necessity, :such .a certificate
-being necessary to start construction.

The research program to date has primarily involvedztradif

tional ‘academic studies performed by university 'scientists.

12/ Article 66C, Annotated .Code ‘Maryland 763-76,. Ch. 31 :((1971). k‘J
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The studies haVe?been awarded in“three;categories: baselihe
Stﬁdies; ﬁe e&aluetetthe'present environment of the;site,’pre-
dictive étudies,]te‘SPeculate“dn current.and’future*suitability,’
and impaet monitoring, to continue'the.site'analyeis, once con-
struction and operation has started. ‘A ‘tremendous frustration
has been the poor state of.theAart‘in*ehvironmeﬁtalaassessment.
Funds have been diverted for methodological studies te improve
this field' of learning. This research should provide positive
external benefits to the other states involved in siting pro-
grams. |
PPSP officials are confident that a'ﬁorkingrunderstanding

now exists of the immediateVenvironmental*effectsﬂof’siting'in
their state. However,ytﬁey‘feel“these’effecte stiil"need'toi
‘bertranSIated‘into*ecOﬁomic and SOCiai values.  Beyond this;
the officials would like to isolate the more distant environ-
mental effecte of siting.  The real benefit involved in the
PPSP researchfprogramfis‘that State Officials.now possess ana-
‘1lytical ability‘end knowledge Similarzte the.utilities.‘ This
““advantage should not be ﬁnderestimeted.' _
| 3.: Financing. ‘The siting“actvin Maryland authorizes a-
'~ tax on electr1c1ty ranglng from e mlll per kllowatt hour to

. 3.mill per~k110watt hour. Lev1ed on all power produced by the
. ‘state, the tax is set at .21 mills per kllowatt ‘hour for the
'current flscal year, and generated 7.3 mlllion dollars’ for 1976.‘

This authority expires in 1985 but may be extended by the legis-

lature. The PPSP director, Levio Zeni, has estimated that the
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firstwéite acquisition, the Douglas Point Nuclear site, re- -
quired 1.3 million dollars and 49 man years of staff time;;é/
Once the site is approved, follow-up monitorihggp:ograms,will
be required.

4. EﬁbliczParticipationa__PPSPiis aAgovgrnment agency with

rindependent financing: involved in research. In-a sense it is
immune'fromspublic participation. Strangely, this is one of
its.most favorable pbinﬁs,raCCOrding to PPSP proponents.  The
research side of the siting issue takes place in anvimpartial
atmosphere. Final decision on siting rests_with the Public
Service Commiséion and the Department of Natural Resources.
These groups have formal'auﬁhority and are the instruments for
public participation.. The two agencies have developed a single
protocol to streamline the decision process. They hold a single
public hearing from which the site decision is made. Prior to
this hearing, the site has undergone an en?ironment aséessment
and the utilities' reactions have been informally solicited.

5. Time Frames. While the time involved in site acquisi-

tion can vary considerably, this should have no adverse effects
on energy -development. The goal of maintaining an inventory of
sites allows the state to set a 90 day limit on the approval or
disapproval of the actual siting. The 90 day period is:the

| shortest deliberation period specified in any of the siting leg-

islation.. This causes time and money savings to utilities while

13/ See F.N. 10, p. 25. e o -
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- in ‘no way limits the time period involved in researching any
specific site.

6. Long-Range Planning.~ The siting act in:Maryland re-

‘quires the ﬁtilities to preparevannual forecasts of loads for
thé néxt 10 years. ThislinformatiOn can be used to identify .
_potential sites ahdfsiting needs well in advance of construc-
tion. This technique allows the utilities to do their loca-
tional work and saves the government the costs of guessing.
PotomaC”Electric7CQmpahy‘forecasted~a growing demand of 8 to.
9% a'year;-’Dﬁe to recent one time conservation trends the
Company revised these estimates to 3% for several'years fol-
lowed to 5% increases. These figures were lower demand pro-
jections than'those:of‘the Maryland bepartment'of,State

‘ Planning -.an unusualyphenomenon.'-Thé real long-range aSpect
to this siting act is the inventofy of sites. This process

allows for tremendous flexibility in the entire siting process.

 7.“‘Record to Date. 'Thevpowér plant-sitihg program must
receiVeAve:y high marks’for its performahce thus far. The
Douglés'Point Nucléar Piant‘ié likely to be the first case in
WhiCh'state and federal reviewsAare‘combined into one step.:
The Mafy1and;Department of Natural Resouréeé has desighed a
"protocqlbin'common'with\the United States Nucleaf;Regulationf'
Commiséion, allowing'the first federal/state one-stop system;
This step indicates‘a needed streamlining of'thebsystem and‘an.
improvedvbalancing of interests. PPSP has pléyed a major roie

in the siting of two fossil fuel plants.  In the first case, the
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" public Service Commission would have rejected an .ahpp_lgi,catiori,ifv
 PPSP had not interjected and produced a quantitative study
showing insignificant environmental impact on the airshed. 'The
second case,tesulted in a several»million dollar cost decrease
bto the utllltles. / PPSP [ technlcal comments resulted in the
reductlon of outlays for env1ronmental equ;pment. :

A real but unquantlf;able ‘benefit -has been the favorable
-reactlon of both envlronmental groups and utilities to PPSP.v
All parties involved seemed . to have broadened the;r(pegepectlves
and produced a balanced wholistic siting process.

B. Stéte Licensing: The Oregon/Washington Case

i

A secend geheric-aiternétive is the oneéstep licens;ng pro-
cedure. The procedure set forth in Washington State's Senate
Bill 3172 will be esed as a model case. While Oregon's current
procedure is not technically.ene—stop, it falls closest to this
generie framework, and will be paralleled to the Washington
case. The two procedures will be analyzed from a generic point
of view. Table 2 gives a summary comparison of the 23 states
currently having specific siting legislation.

The standard system of state licensing involves the.issu-
ance of a preconstruction certificate of approval from the .
state government. This certificate is generally issued through
a single administrative proceeding, hence the name onefstop;

‘In Washington State, the administrative body is the Energy

'lﬁ/‘ Article 66C,'Annotated Code Maryland, S 763-76. L ;ksyi
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Facility“Site Evaluation Council;(EFSEC);;“Asvthe name implies,
'tne‘Conncillis responsible for the siting of energy facilities,
other than just thermal electric plants.  The Washington Coun-
cil's charter was expanded to take account of the increased
1mportance of petroleum fa0111t1es within the state. Oregon s
admlnistratlve body is the Energy Facility Siting Council (EFSC).
Thelr authority'extends only to thermal‘power'plants and trans-
miSsiOn‘lihes.Y

' The one-stop states generally declare state supremacy in
'power plant‘siting; 'HOWever, local government officials are
often included in tne process of evaluation.“In contrast to
the norm,’WashingtOn State ‘requires prior local approval. Ore-
gon does not have such a7provision*in‘its Siting laws.

1. Administrative Structure. In the one-stop state li-

‘censing case, the issue of the”Council's structure‘is»of great
importance, The‘aiternatiyes are basically four- (1) a new
agency created- spec1f1cally to deal with 51t1ng,,(2) an ex1st1ng
agency taklng on the duties of siting; (3) an inner agency panel
dw1th representatlon from agen01es responsxble for various as-
pects‘of the procedure,f(4) a hybrid agency panel, with repre-
"sentation both from the executlve branch of the government as
well ‘as public members named by the governor or the leglslature.
Washlngton follows the th1rd alternatlve. Its dlrectlves state,
"The Council shall consist of the dlrectors, admlnlstrators, or
their designees, of the follow1ng departments, agencies, com-

missions and committees or their statutory successors: (a) Dept.
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of Ecology, (b) Dept. of Fisheries, (c) Dept, of Game, (a) Dept.
of Parks and Recreation, (e) Dept. of Social and Hea;tp_gervicesl
(f) Inter-Agéncy Committee for Outdoor Recreaﬁion,,(g)vnept. of
Commerce and Economic Development, (h) Utility and Transporta-

tion Commission, (i) Office of Program Planning and Fiscal Man-

agement, (j) Dept. of Natural Resources, (k) Planning and Commu
nity Affairs Agency, (1) Dept. of Emergency Services, (m) Dept.
of Agriculture,v(n) Dept. of HighWays.li/ The Director of
Washington's Office of Energy serves as the EFSEC Chairman. The
EFSEC hasWa'staff of:two,prdfessionals-and,two secretaries. . In
practice, this limited staff has caused'ovgrloads for busy de-
partments and conflicts with regard to time allocatlon.ls/
Oregon combines the first and last alternatives. The EFSC
is composed of seven lay members appointed by the Governor.
The Council receives technical support from the Office of Energy.
The Office of Energy has a staff of 77 to coordinate.the permit
review process among agencies. This coordination takes place
between éleven state agencies and any city or county affected
by the decision. Both the EFSC and EFSEC are advisory boards
whose reviews act as recommendations teo the'Governpr, 
An -obvious issue concerning the two procedures is whether

the Board should contain state agency members as in Washington

14/ Washington Code 80.50.020.

15/ Wengert & Lawrence (November 1976) "Reglonal Factors in
Siting and Planning Energy Facilities in the Eleven Western
‘States". P II-36, A Report to -the Western Interstate
Nuclear ‘Board. ’

\
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or private citizens as in Oregon. While much can be said in

favor of both, choice has to do with the representative nature

'of“theoparticular"private’oitizens;o‘Each state has and possi-

‘bly should have reacted differently;'~The need for, concern

about,'and.siting'offenergy‘facilities is a public policy issue

,'and‘therefore‘itIShoﬁld not be regarded as uniform along all

_'polltlcal bodies.

2. Admlnlstratlve and Technical Review. The techniéal~

naturelof‘the'site application demands intensive review. The

Washington Siting Council (EFSEC) makes use of agency staff as

well as independent consulting firms. ' The cost-of the outside

anal§sis is defrayed by a $25,000’applioation‘fee. Oregon's:

review takes place within the Office of Energy, whose funding

comes from legislative appropriation - filing fees.  Most’

‘states éompiete—thefteChnical'reviewfin preconstruction stages,

~ 'and monitoring and'enforeement tend to be uneven within each

state. The review process in Oregoﬁ"continue55after“the EFSC

has issued its'certificate. The Attorney General ‘has ruled

- that utllltles must also galn approval from other state and

local- agenc1es. ‘This 1s71n ‘direct contrast~to Washlngton s

- one-Stop”system.“ This p1ecemea1 rev1ew system in Oregon tends
'"jto be costly ‘and redundant: in‘light of the exten51ve rev1ew
‘requlrements'placed on-the EFSC. These requlrements 1nc1ude

“vcons1deratlon of local and state regulatlons ‘as well as the

app01ntment of the local governing body as a spec1al adv1sory

group.



3, Finacing. The support of the siting process takes on
§9u§.9%96#%iw£§?§%f The most common is an application fee re-
quired of the utility seeking certification. Alternatively,
when siting authority is delegated to an existing agency, that
agency must often foot the bill. A third alternative ties the
fee to the size of the facility to be sited. A fourth alterna-
tive exists in California and quylepq whe;e'elect;ieigyetqges |
fznance ‘the process. o .

Washlngton and Oregon follow the first and thlrd alterna-
tives respectively. Washington law requires a fee of $25,000
per application to be applied to any research and/or review
cost. The applicant must approve any expenditures beyond the
$25,000 limit. Oregon requires $5,000 for potice of intent to
build with an additional 5 cents per kilowatt for each power
plant or one thousand dollars per million dollar investment in
nuclear installations. Again, the applicant must approve addli-
tional expenditures. The application fee for the Pebble Springs
Nuclear Plant came to $125,000.l§/

The American Bar Asseciation Draft Study on nuclear power
siting warns against the continued dependence on large filing

17/

fees.=" The character of electric companies and the. size of

their investment makes these fees possible. Continued reliance

16/ Pebble Sprlngs will lnclude two 1,2000,000 kw. reactors.
Thelr fee therefore is' 2 x 1,200, 000 x’ .05 =120, 000 +
5, 000., '

17/ Special Committee on Environmental Law (1974) Report with
Leglslatlve Recommendatlons. Amerlcan Bar Assoclation
House of- Delegates, Chicago, IL.

.
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on these fees;vhowever,‘mayzeliminate possible options avail-
able from other industries. . Small competitive firms with spec-
ulative alﬁernatives could find the fee outside of ﬁheir finan-
ciélflimitations.t‘Themelimination‘of these more speculative op-
tions would.preélhde comprehensive forecasting and planning.

4. Public Participation. ‘State governments almost uni-

versally‘require_one or more public.hearings; The hearing
rules are generally,conceived and enforced: by thé siting agency.
These hearingé range from full dressed contested ones, to in-

. formal debates. - Oregon and Washington currentlyfemploy the full-
blown'cOntested heérings-;vWashingtqn appoints an Assistant
Attorney General as counsel er‘thé.environment and he is
chargéd with “rep;eSenting the public_and‘itsvinterest in pro-
tecting the quality of the environment".18/ The Council must
hold a public hearingvin:the‘countyfof the proposed,site within
60 days of the application. A further hearing must be held
prior toagouncil,rechmendations at which time any person shall
be entitled to be heard in $uprrt,of,or opposition to £he,
siting;‘uThéPOrégon‘iaw states).”The council shall hold public
hearings,in the affected area and elsewhere, as it deems nec-
;essary;"lgfg,The,1aw_allows;anyiperson;to appegrnbéfOre the ..

Council,in~ahy,hearing._

'5.M»Time Frames. A crucial issue to utility companies and

18/ Washington State Code 80.50.080.

19/ Oregon Code 467.370.
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financial institutions is the'length*cf.time-iﬁvolVéd»in the’
siting process. The time frames now in practice vary consider-
ably. -Washingtdn‘s Council, the EFSEC, has 12 months for dis-
position. By that time, they must make a recommendation to the
Governor who then has 60 days in which to act.  Oregon law re- °
| quires a’year“betweeh the filing of a noﬁicefofiinteﬁt and the
filing‘bf a site appliéation;‘ The Council then has two years:
“in which it must act, but there must be the full 3 year period
between certification and notice of intent. The certification
is void if not signed by the Governor in 30 days. This 36 month
period is the longest period of delay of any of the 18 states
within this generic framework as shown in Table 2. The cost to
the utilities could be considerable if financing was contingent
on proper timing.

6. Planning - Long Range. The 23 states in this generic

alternative have a variety of rules gbvérning long-iange plan-
ning. Long-range planning involves (1) forecasting the state's
long-range demand for energy and the capacity needed to satisfy
it and (2) the compilation of an inventory of sites to meet
these needs. Of the Western states, only Montana has laws re-
quiring both aspects. Oregon requires its Energy Depértment to
produce long-range forecasts but has no provision' for inven-
torying sites. The laws of Washington require ﬁeithér.* The
Washington Council is authorized to conduct a study of any po-
tential site upon request of an applicant. This feature could

prove to be a simple and painless way for the Council to work

e

-
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‘with utilities.ih‘their longFrange,planning. The costly delays
involved in the‘siting process1¢ould be considerably alleviated
by airing‘opposition to'speéific-sites prior to the utilities'
need for them. Oregon’s Department of Energy is the Oregon
agency‘primArilyrresponsible'for'forecasting; However, it is
not’éleér:to what éxtent'the'siting council?must‘rely on their

estimates.

: 7, vReCOrd'to Date-forfOregon—Washington.' Appendix I in-
cludeS'afdiégramatic scheme of the agencies involved in siting
‘the Trojan plant in Oregoniand thefSkagit'plant in Washington.
It must be noted that Trojan did not fall under the jurisdiction
of the EFSC in Oregon. It was sited under the more traditional
framework.which‘existed'prior to the EFSC.

Washington: ‘Since'the'original legislation in 1970, the
Washingtoﬁ Council has had é'remagkable record. They have sited
: bbth‘ﬁﬁclear‘and‘COal—firéd planté and the :sitings have been in
both Eastern and Western Washington. The Eastern Washington
sitingS'yere Hanford Reactérs 2, 3,:andv5“and allfinvolved sig-
nificént water-cooling probléms..vao of the Western plant
'sitings,‘Skagit-l‘and 3, are dbcumented in Appendix I.;,They
offer a‘nice example of the;siting procedure-in.WaShington State.

Oregon: Oregon's Energy Facility‘Siting Council‘was cre-
ated éfter‘initial construction stages of the Trojan Nuclear
Plant, and therefore have been involved in no completed sifings.
| EFSC 'has'recommended’the Pebble Springs Project but the Gov-

ernor's decision has been delayed“by,court action.  The courts
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have ordéred the EFSC to further investigate the site. Eval- D
uation here would be considerably premature. |

€. Traditional Appro&ch: Idaho

1. administrative Structure and Review. Despite an effort

in the last legislative eession, Idaho has no specific siting
laws. Piecemeal regulation varies from state to state, but
Idaho will prove a good example of this generic alternative.

As in many states, Idaho has regulated her utilities with an
ihaepehaent'cbmmissibn, the Public Utility Commission. This
Commiggionh consists of three members appointed by the Governor
with Senate approval. These commissioners are vested with the
power and jurisdiction to siupervise and regulate every public
utility and to do all things neceséary to carry out the spirit
and intent of provision of the'act‘ggj The Idaho PUC act gives
the Commission the charge of issuing certificates of convenience
and necessity to utilities seeking expansion of the facilities.
The ¢ertificate is needed for any street railroad, gas corpora-
tion, electric corporation, telephone corporation or water cor-
poration wishing to begin construction of any line, plant, or
system. ‘This does allow a plant to increase its capital and
possibly even build a new plant without a certificate if it is
to be marketed over existing lines or to supply an-increasing
demand in an established market. The real problem involved. in

the ‘current fragmented system i's the wide range;ofzdiscretionar?

20/ - Idaho Annotated Code 61-501. BT &-»
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power placed with the*CbmmiSSiOn;'.Theyshave‘the discretionary.
epower and authorlty to" explore the entlre realm of factors in-
volved 1n'power plant 51t1ng; However," they are neither re-
quired to do so‘ndr‘ére guidelines established by the present
legis1éti6n‘thatldirect'them in their investigation of the
}elementsithatVQd‘ihto proper deciSion'making.' The regulation
of electric utility companies as performed by PUC's has tradi-
tionally been confined to the economics of the power industry
~and the detéermination’ of retail rates.*fIn recent'years, the
inStitutional‘arrangements»Created'by environmentalrprotection
legislation“havevincreased’the“areas'offintervention by requir-
ing‘additional aspects‘df teview,?often outside the PUC's frame-
- work. ~These additibhel'review~requirements have burdened PUC's
and edded°opportﬁhities for'politiciZing~nuclear,plant siting.
While the’passage of this’new’legislation is a product of in-
ereaSing political awaréness;‘and‘pﬁblic actien,.it can create
a formidable maze offreview{stops"for the'utilitywtrying to
vreact.to‘increased'CQASumer demand.‘vThevIdaho maze forms a
ttiaﬁéleVof,review’prbcedures;*fAlong_with'the certificate of
public conveniencetandnnecessity,~a:utility must also qualify
~for and‘reCeive a'waterjpermit'frem the Department of Water
“Resources, and an'air’quaiity?permitnfrom the Division of the

' Env1ronment of the Department of Publlc Health..'Aside from
these state agencxes, local . governments have a veto in 'the form‘
of zoning regulatlons.

The Department of Water Resources  in Idaho is charged with
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’;forhulating‘an integrated, coordinated program for conservation, gi
development, and use'of an unappropriated Watexagl/ ~The current
water conflicts in Idaho are between~water<fgr,hydroeleétricity.
recreational uses,vand'waterrfox,ixrigationa, The Wa;et,permit
pracedure for a utility wanting a thermal plant is éurrentiy
brief, since that use doesn't fall into the conflict area, : How-
ever,'pétential for ebstruction does exist and ¢ould hecome
serious, |

© The Idahe Air Pollution Control Act created the Air Quality
Control Commiesion as a division of the Department of Public
Health. Among the commissioners' powers is the abil}ty;;o
initiate and receive complaints as to air pollution, hold hear-
ings and issue orders diminishing or abating the causes of air
pollution and to institute legal proceedings ineluding suits
for injunctions for the environment.gz/

This agency along with the other two mentionEd,ihas,the
rightvto hold hearings and review the consequences of the siting
of any energy facility. This piecemeal administrative regula-
tion could lead to haphazard administrative review and a poten-
tial non-palanced judgement. Lopg-term interests are given
little attention since each agency deals primarily with its own
shortsighted duties, Narrow agency interests can delay and even
abate any given plant regardless of whether it is in the public

interest. The issues are complex and far-ranging, requiring

21/ 1Idaho Annotated Code 42-1734, . . "\
22/ 1bid., 34-2908. |
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detailed_analysis and compromising deliberation. With this
fragmented sYstem;‘lapses ofvauthbrityican endvdo»arise when
proper oversight has beenvaSSignetho no ‘one ahdvdecisiens are
~ based on ‘incomplete information.

2. Technical Review. Ongoing technical review of an en-

ergy féCiiity is not a-duty of the PUC members in Idaho. In
many states, with a piecemeal system, considerable jurisdic-
'tiOnalfproblems remain in the area of monitoring and controll-
ing radiolOgical'effects;‘ The jurisdiction in Idaho appears

to be in the Department of Public Health. The Radiation Control
Act gives a designated‘representative of that Department the
right‘to enter and inspect any nuclear facility and upon written
notice shut it down.23/ This is of course a separate agency
from thoselnvolved in 51ting the faCiiity; fIdaho Power Com-
pany's most recent investment was a coal~fired plant in Wyoming
(Brldger) | Where’huclear plants'giVe rise to water and heat
problems, coal plants face opp051t10n on grounds of air pollu-
1t10n, as well as water and heat problems. For Idaho, this means
1ncreased scrutlny from the Division of the Environment. The
recent rejectlonief the Pioneer Plant was,partlally’due to

- threatened air_poilution damage.

3. vFinencing, The present Idaho Public ﬁtility Commission,

" .as it is established, has no power to require that a utility

itself pay for the preconstruction studies and investigations.

23/ See F.N. 21, 34-3003.
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Thus,fhe Public -Utility Commission is,éurrentlyvrequired-to
financé investigation from its own funds to determiné whether
public utility projects would be in the interest and welfare

of the public. Undef this Situation; the Commission could in
its deliberations be hindered by the apprehension or fear of
not having an adequate budget to COpe-with the cbmplexity of

the issues.. This financial situation is potentially one of
,the»mést pressing problems arising from the piecemeal framework.

4, Public Partic¢ipation. The Public Utility LegiSIation

in Idaho requires formal hearings in the area of the siting
prior to granting a certificate of public convenience and
necessity. The framework currently in vogue for these formal
hearings is a full dress session. To be heard, you must show
yourself to be an interested party prior to the hearing, and
be represented by legal counsel at the hearing. The label
"interested party" is granted if you can show the construction
of the facility will have a significant effect on your situa-
tion. The Commission uses its judgement in labeling interested
parties. For the Pioneer Plant, the last plant under review,
the PUC was holding informal discussions in addition to the
reguired formal hearings.

5. Time Frames. There is no time frame specified for the

siting procedure. The Commission, however, recognizes the costs
involved in delays and has voiced a desire to keep the process

'reasohably short.gﬁf Wes Coryell of the Idaho Power Company

24/ Interview with Art Hadley, Idaho Director of Utilities, in
Boise, August 1976.
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has suQQested”threeIYearS'as a reasonable approximation of the
time‘frame.gé/

,6. Long-Range Planning. EXecutiVé'Order #76-4 created

the Idaho Office of Energy. While their primary duties in-
cludé'the’promotion bf and edﬁcatibn about energy conservation,
théy’reCOgnize the need to studyvand:evaluate long-range -goals
of the state. The Agency and the PUC together have the‘power
and the abilityfto“engage in long-éange planning. However, at
preseht this is a secondary function of both agencies and some-
what neglected. ”idahofUtilities'remain'the’dominant force in
£he'area of forecasting.

7. 'Record to Date. Idaho Power Company's first construc-

tion of a nothydroelectric facility was the Jim Bridger plant
in Wybmihg.l Since the Jim Bridger plant, they have attempted
to site the Pioneer‘plant,'a coal-fired facility, seventeen
milés southeast of Boise. ;ThiS'project<was;recently rejected
by the PUC after'apprOXihately’two vears of review. ' The rejec-
tion Was‘madevon the environmental grounds of air pollution
-potential. The Governor testified against the}siting of the
facilityvat“this'fime'and in that lécation.  A public referen-

-dum*against-Pioneer helped convince the PUC to réject the siting.

'III. Alternative Patterns: Regidna1=GovernanCe-

‘The'evolution of the energy system in the Northwest'strongly/

25/ A personal conversation with Wes Cbryell on January 13, 1977.
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?9ﬂ§5 éﬂm%a%atfat§9a (BPA) has been more than just the regional

distributor of hydropower. The BPA led the region's utilities

to the hydrothermal power program digcussed earlier in this .
‘modwle. This program is crucially hinged on BPA which provides

~the reglona} transmission grld for the Naorthwest. Even more.

importantly, BPA provides the ?¥99~9§,H%}%%ag5 netbilling,®
vhich allewed the regien's utilities tq finance large thermal
-plants. In spite of this key role historically plaved by
Bonneville, lpcal wtilities.are still concerned about forfeit-
ing contrel to them. 7This issue combined with the proplems of
eronemic and epviyonmental pressyres has the movement foyards
regional wnity temporarily stymied. This section will review

geme of the issues facing regipnal coptrol and 3 possible so-

HINN

lution to the state's varied sitipg procedures.

A. Institutional Patterns apd Problems

Who §qu}§ pgréiyeq authority for the Northwest energy
futyre? Section 6.3.1 of this module discusses the problems
invelved in the Washington Public Power Supply System (WPRSS),
3 growp of electric ytilities dealing with power supply in
Washington.28/ The problem of this group mirrors poteptial |

interstate problems of regional contrpl. The states are curs

rently miles apart on their ipstitutional arrangements for

gg/ Northwe;t Energy Policy Project (1977) Institutional
o Constralnts ‘and Opportunltles, Study Module V, Tasks
1,72°¢'3, sec, 6.3.1, pp. 6-56 to 6~ -59. ;

s the possibility of regional control. The Bonneville

.
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handiing the siting issue.  Their siting legislation's time
frames aloneivary bétween,no time~1imit1to»36'months. ‘Even
»though Washington;and”oregon have siting bills in'the same
generic framéwork, fheir~s§e¢ific institutional arrangements
-are vastly-different. The demand for energy development varies
draSticaily within and between the states. The issues.of oppo-
sition‘are always‘thé same - environmental deterioration versus
‘economic development. Despite the intra—negionél disagreements,
therekis a continuing needvfbr a regional outlook.

" The siting process hasntremendous external effects both in
terms of environmental effects andwdevelOpmental‘effects; Un-
. cocrdinated siting between the states could lead:to(tremendous
regional problems. 'Manyiairsheds‘and,wnterways‘inﬂthe Northwest
are~conmonly valued and used by the region as a whole. Deci-
sions pertainingntqithesév:esources'should be made commonly.

B. Some Solutions

'Some'perSOnS‘éall for abregional authority to handle all
institutional aspects of powér generation. Genérally,wan
~authority of ahregionalﬂnature wou;d be~required_to set insti-
:‘tutional~guidelines for,Siting. This would.entail setting up
goals, rev1ew1ng agenc1es, crlterla for the agenc1es, financing,
etc.f Unless a veto power was granted, the 1nd1v1dua1 .state would
no longer be 1nt1mately 1nvolved 1n its own land use or disuse.
Eveniw1th thegreglonal energy'authorltyp however, the states
could maintain differentiated standards with regérd to siting

if the proper framework were'adopted.u,This option would require



ff17o

the institution of Maryland's géneric framéwork. 'If the three
states were requitred to pirchise and investory Sites £o be .-
leased to the utiiifieé;'theiissues‘surrouﬁdiﬁg particular . -
sites could be left undér their control. Researéh organiza-
tions such a& PPSP édould be maintained in each State.  Each
research prograii could designaté its owh goals, eritéria and
parameters; A rediofial authority would thén~bevfécéa'witﬁ‘any
number of sites to choose from in each staté whenevér the need
arose for new facilities. Allowing states t6- c¢hodse individual
‘sites while wOrkiﬁg-With‘é regiona1~fraﬁéwork is &n appealing
alternative. States should have the freedon to utilize what-
ever institutional process théy desire. But each process should
assure a timely decision with meaningful involvement of all
affected parties. This decision should be binding upon all
governmental agencies and should be final provided that ecir-

cumstances do not reveal new significant adverse impacts.

IV. Nuclear Energy Centers

Existing nuclear energy facilities contain ho more than
four reactors at a site, ‘and fuel fabrication and Wwaste manage-
ment are performéd‘at separatEAIOCations;QZ/ The definition
of facility may be £remendously altered with the introduction
of nuclear energy centers (NEC's): NEC'sS may comprise as many

~as ‘10 to 40 plants together with waste treatment and fuel fabri-

21/ See F.N. 10, p. 26.
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catlon all in an area as 1arge as 75 square miles.28/ a number
of motlves for NEC s exist. The prlmary motlve is the increased
securlty that_ls p0551b1e.> Increased economies of scale and
decreased enyironmentai impacts mayrserVefas practicalvincen—
tives as well. There are currently some corresponding uncer-
tainties about NEC's. “Technically,'there is unCertaintyAas to
the env1ronmental effect of the dlscharged heat from 40 plants
grouped 1n a small area. The problem of a common mode failure
also exists. This is a situation where all the plants in NEC's
are simultaneouSIQ’shut down,ICOmpletely eiiminating a tremen-
dous blockfofvpowerl Aside from these situations, NEC's are
not technically‘or economiCally'different from dispersed sitings.
The political and adﬁinistrative'problems that:have plagued

‘dlspersed 51t1ng suggest another advantage of NEC's. The de-
Jlays and opp051t10n that each dlspersed 51t1ng confronts could
be greatly reduced by the aggregatlon of a: number of plants
into a 51ngle NEC.‘ | |

t'A.' Evolutionp‘

| Siting‘is an’evolving process;v TWenty-three‘states haVe
’ﬁenacted 31t1ng leglslatlon in the past six ‘'years and even more
ihave proposed 1t.' With the current problems 1nvolved in dis-

persed s;tlng, and the 1ncreased use of nuclear power, it is

28/ U.S.vNuclear’kegulatorykcommisSion'f1975)'Nuclear Energy
‘ Center Site Survey - 1975.° NUREG-75-018. National Tech-
nlcal Informatlon Serv1ce, Sprlngfleld, Virginia.
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seité possible that the current situation will not be the final
one. Singce the ?YQ%EFiQPQef,NEF!s is P?§§i9¥9!JFQ? 9?9%??19#
of a ¥§g939?9F¥ %53@2@9:5 ?9: é@ém must be 999?#49?94,99§$§b1e:
?he current 93§%m9§ of four reactors to a site is.f99§ésd in
t;a@iﬁ%de;pey law. Multiple g;épt.develPPmeéFﬁ'gﬁ,v? #9 ?en
~Teactors are currently Pnde?'99§§%§eF§téenr%é Florida, Penn-
sylvania, and Washipgton.== 22/ V?h? patural pressure for NEC's
will come from the utilities themselves. all of the advantages
listed above p01nt to p0551b1e cost decreases from multlple
plant 61tlngs-‘ The patural combination of utilities is the
regional power pool. In the Northwest, this group has been an

informal structure for energy plapning for a number of years.

The presence of the Hanford Reservation in Washington makes

the Pacific Northwest a primary location for a NEC. The Hanford

Reservation is 3 puclear waste storage area and the region has
an abundance of cooling water for nuclear plant operation.
While the utilities are the prime mover in the evolution to
energy parks, or nuclear energy centers, the concept is consis-
tent with Eastern Washington's desire for deyelopment. The
subcommlttee on Finance and Industrlal Development of rhe Wash-
1ngton Joint Committee on nghways publlshed a report calllng

30/

for greater use of non-metropolitan areas by %Hdustryf The

239/ Young, Frank (September 1976) private conversation.

130/ Weaver, Ned (1976) "Summary of Report on Industrial Dis-
' persion and Diversification for’ Washington State. " sub-
mltted to al Henry, Chalrman, Joint’ Commlttee on nghways.

e
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enérgy‘indﬁStry is a prime example of the type of development
that is more suited to-non-metropolitahvthan metropolitén loca-
tion. A facility the size of a NEC cah act as a positive de-
velopment tool for a state or a region. |

B. Constraints

1. Environmental. The environmental constraints of a NEC

are simply large scale versions of single facility sites. The
land use problems are not tremendous in most cases since we |

" are dealing with relatively underutilized regions. 1In fact the
‘area set aside fOr'nﬁclear installations may even act as a con-
servation measure, since the significant portion of the area
required is simply a buffer zone. Again the Hanford area in
Washington faces few use problems since it has historically been
an atomic facility. The water use problem is potentially large.
One of the key environmental arguments deals with the distortion
caused by the effluent results of cooling water. Numerous single
site facilities have spent millions developing techniques to
handle thermal effluents. In the Skagit installation in Wash-
ington, a fish culture facility was built alongside the nuclear
site for the benefit of the public. This type of awareness con-
cerning water usage could prove valuable in large scale develop-
ments. The largest technical uncertainty'is with regard to
thermal pollution. The possible climatic change due to the
emission of heat from up to 40 plants is an unknown. This type
of technical review is critical to the-acceptance of NEC's.

2. " Political. NEC's are likely to cause some changes in
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state energy laws. New direct legislation could prohibit or
encourage the development of theSerenergy parks. The political
battle being waged by environmentalists versus advocates of
nuclear power will determine to what extent we approach a mora-
torium or a more speedy development. .

The - first expected change would affect siting indirectly.
It would be in the area of tax revenues. The enormous capital

investment involved in a NEC would cause such large increases

--in the property tax base that state'goVernments,wouldrbe tempted

-to preempt them. Local governments traditionally receive prop-

erty taxes. The temptation. to the states would be'considerable.
This could seriousiy alter siting plans, however, since it
night cause state governmentS:toyencourage.location within their
state. ",..(T)he potential size of a nuélear_energy‘center

could prove a significant influence on many smaller states and

_g~profound influence on any localities in which it might be

sited. ... (T)he impact. should be -sufficient to prompt specific
tax}legislation in most,. if not all,;states.?el/.;;

;r,,»The second political_ghange.may;be‘with,regard‘;o‘enyirpn-

- mental legislation, While in some states concern has intensi-

fied, others are rolling back environmental review requirements ;.
for powe:_plant development.x»An,ekemption;orlroll back of en-

vironmental review would certainly create an easier situation

31/ -Bjornstad, D.J. (1976) State and Local Fiscal Impacts
Associated with Nuclear Energy Centers: Some Initial
Considerations. . P. VII, Oak Ridge National Laboratory,
Oak Ridge, Tenn. ' o
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for NEC'e, bﬁteit also'mekes them less attractive relative to
aispersed sites. The political climate surrounding the environ-
ment and‘the resulting legislation could have substantial in-
dlrect effects on NEC siting.

3. Economic.: The number one financial concern over NEC's
iS'the'tremendous initial capital cost of a multlplant develop-
ment. ‘Single plant developments as large as Oregon's Trojan
plant”have required a number of utilities for financial arrange-
ments. A multiplant operation may be out of the area's finan-
cial‘pOSsibilities. BPA has provided the-financial help in the
past through its net b1111ng procedure.== 32/ While it was not
authorized to own generating plants, BPA felt it could assume a
utilities' share of the cost, and credit this cost against
amountS'oﬁned by the utility ﬁo BPA for power purchases and
Fservices; Under this system, a regional agency; BPA, assumed
responsibility,fdg powereproduction, With BPA as a guarantor,

a utiiity could easil§ arrange~to.borrow‘moneyr ‘With the in-
creased costs for: thermal plants, - and BPA - approachlng its net
bllllng limits, thls technlque ‘will not be used for plants other
than Trogan,.WPPSS 1,_2vand 3 ‘and Pebble,sprlngs’33/ BPA -then

: announcenghese 2”bfqthe-Hydrothermal Power Program, Under-

this plan, power for thermal plants would be sold to participating

'32/ .For a discussion of the Hydrothermal Power Program, see.
F.N. 26, sec. 6.2, pp. 6-13 to 6~55."

33/ BPA Branch of Customer Service, pp. 6-30.

=
N
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utilities via trust agreements. The idea would be to provide
a situation where BPA would act on behalf of its customers
withdut‘purchasing‘power‘itself.~‘Whiie this system has not
been implemented, it does offer a guarantee of purchases which
could facilitate the capital funding of large projects. '
Another economic problem caused by this 3ca1e'ef'develop-
ment is the service demands placed on a local ‘community. . The

infusion of thouéands of fémilies both in construction and

‘operation phasés requires an infa-structure of services previously

unavailable. Schools, hospitals, roads, parks, and many oOther
publicly provided service institutions must be made available

in a short period of time. While property taxes will eventually
cover the expense, the early financing is simply not-available.
This préblem was rather easily handled ‘for Washington's Skagit
nuclear plant by a special agreement between Skagit County and
Puget Sound Power and Light. The utility agreed to precon-
struction tax payments in order to facilitate the development
of an infa-structure of public services. While this type of
‘agreement is beneficial in a single plant operation, it may
become essential with projects the size of NEC's. "Taxable
capacity additions resiulting from either dispersed or concentra-
‘ted sites will depend primarily on ‘whether facilities are:
investor—owned (and therefore likely to make payments in lieu

w34/

of taxes that are lesg”thanKWOuld*OCCur through. taxation).

34/ See F.N. 31, p. 24.
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Traditional budgets of iocal governments Willipe unable to han-
dle the;tremendouskincreases‘in_fevenue associated with a NEC.
It is likely that new state tax legislation will precede the
eite.ﬁ A report on fiscal impacts oleECfs,submitted to the
Nuclear Regulatory;CQmmission gives rough,estimates‘of the
figuresninvblved in Siting a typical NEC. _In Oregon, the reve-
nue inctease would be~approximately two hundred and sixty-six
million or 25.4% of the‘s;eter budget. Idaho's budget would
increase by Qne,nnngrea and thirty million or 41@7% of the .
state's total budéet and Washington's estimated nineteen million
increase wouldebe~15.7%'of theif_total State budget.gi/ These
potential'revenue_incfeeSes*offerfpowerful_incentives for states
to consider hosting NEC's. :

A third finencial and'political‘iseue of NEC's is inter-
state ratevregulatien; This,problem_wonld&likely require a
regional agency. as was. discussed in the rate-making section of
this module.36/3 A tristate reglonal energy agency could be in-
volved 1n rate-maklng, 31t1ng, and other energy cons1deratlons
all at once.n, | |

C._ Reglonal Control

The scale of. NEC's lead naturally to con51deratlons of

reg;pna;}control. QA s;ngle,one,thousand megawatt plant pro-

35/ See F.N. 31, p. 16. .
36/ See Task 5, p. 98.
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Gucss ‘eriough ehergy o Serve ore million people-2Y n the
?Ndrﬁhwéstg5événf6ﬁé<Uéﬁ%é§AWOdmﬁinééﬂ,&n%er@ﬁdtéca9mana»$o ‘
aperate smoothly. “mheiévﬁmﬁﬁiénrmf;afNEC£WGuEﬁk§bséiﬁte&y
require Wmterstate cogperation in his wegion. 1The problems
Lie in *the indbliliity ‘of he States ito put a iprice tag @n ithe
tisks OF Gevellopment. The Feellimy s that -one’state s ab- -
%séfb%ngibégts:&nfﬁérms?bféi&éksﬁnd@eﬁﬁﬁneﬁmeﬂtd&{ﬂecayfanaathe
‘other ‘stdtes are reveiving ‘the benefits of renergy. ‘Thus ‘the
scale of evelgpmerit may ‘be wonstrained by jpolitical wegional~
“The ‘technlogy, thowever., maturally -gravitates rtoward ire-
‘gionalism. “‘Washington Piblic ;Power Sypdly :System is ra rgood
‘model. WRRSS iis ‘a ‘joint toperating sagency rof 21 jutilities that
‘adts ‘as ‘a ‘regional ibulk isupplier. x@s(oﬁﬁﬁinedfin*%hé?hydro-
‘theérmal rpower 'program, rthermal ;plarnts like rthose joperated iby
WPPBS Wil ceventuallly esupply most rdf ithe baseload rpower ;in ithe
Northwest. iTheﬁiﬂéazdfsmergingsuﬁﬁﬂﬁﬁiesAinto;reQion&l?bulk
‘suppliers was recently ;proposed.

“"Serious cconsideration .ghould tbe rgiven to :shifting rthe

‘focus 'Of ithe :reguldtory ‘commission. .Jsregiondl jregulatory rcommis-

‘gions—-enjoying ‘supervisory iresponsibility over iboth igiting sand

fratefaéterminaﬁibn-ﬁcbﬁlﬂ?hélpitbrassure%thatgpower;supply
/plants ‘are-developed “and !implemented :according :to :the :schedule

and ‘format ithdt rbest iservices roverall iregiondl ‘interests...

37/ iSee’FIN. 110, rp. “54.

\
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sérious considerétibn_should be given tOVSepafating the genefa-
.-tion and;trahsmiséiqn Qf'e;éctricity_from”the distribution func-
ﬁion..gThe establishment of a limited number‘of;bulk pdwer sup-
- pliers within each region. could impréve,financing coordination
énd c0mpetition,§§/,
- Theyneed'for,a'more’regional system is recognized in the
- Northwest. In_fact,;Oregon;s and Washington's siting agencies

- are currently_jointIY'cOnsidering an energy park proposal on
'their common border, the Columbia River. Pacific Power and
Light has been seeking reactions from the Oregon and Washington
Siting'Councils,concernihg the West Rooseyelt site in Washing-
ton across the Columbia River from Arlington, Oregon. This

site is being considered as alpossibleﬂcentér'holding up to six
nuclear and coal-fired plants. Oregon's siting coordinator is |
interestédwand'inVOIVed because the air dischargés;from coal
plants could significantly alter thisvjoint‘OregohsWashington
airshed. This type gf,duallconsideratiqn>is-essential to re-~-
; Qionaliacceptance of energy centers.. fprther_pressures for -
interstatekor regiona1 contro1 ﬁill build as the federal govern-
meﬁt,gets closer to feaetally‘mapdatéd;siting.ég/ This form of
. teéthlogy requires:a :egional_control body with the ability to

face rateemaking4and Siting‘issqeslfrom a balanced perspective.

38/ Berlin, Edward, Cicchetti, Charles & Gillen, W. (1974)
~ Perspective on Power: .The Requlation and Pricing of
Electricity. Ballinger Publishing Co., Cambridge, Mass.,
pPp. XXIII-XXIV.

39/ See F.N. 10, pp..55-56.
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V." Floating Nuclear Power Plants

"Pursuéd.ﬂyEenvirdnmentaiists; and hounded by a demand for
“electricity that has douﬁléd'évery ten years, the nuclear power
industry is about to moor a chain of barge-mounted nuclear power
plants to the sea floor, only a relative shéit distance offshore,
in the regions of rapidly increasing electrical demanatY  rra-
ditionally, the oceans have been used only for activities par-
ticular to the maritime environment. Recent environmental and
space problems of densely populated coastal regions have caused
scientists and plahners to - think of the ocean as a place to ex-
pand land based activity. Offshore structures such as deep-water
ports, airports, and nuclear installations are viewed as real
possibilities. In 1972, Westinghouse Electric Corporation and
Tenneco, America's largest ship builder, formed a Florida based
corporation hamed 'Offshore Power Systems Corporation {(OPS). The
solée purpose of OPS was the design, manufacture, and production
of barge-mounted nuclear plants capable of being operatedkany-
where in the world. Manufacturing permits have not yet been
‘granted. 41/ A
Thefconcept»islnot‘new. These ideas were discussed and
investigated in ‘the mid~60s, but ‘the conclusionsJWere that the

idea was mnot technically mnor economically feasible at that time.

40/ :Selfridge, Gordon (Spring 1976) "Floating Nuclear Power
Plants: A Fleet oh the Horlzon°" Env1ronmental~Law,
Vol. 6, No. 3. '

41/ Offshore 'Power Systems Corp. (May 1973) Envlronmental
‘Report ‘to :Supplement to ‘Manufacture License Appllcatlon,

Pt. I.
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Current problems surrounding plant siting, cost escalation, and
timevdelaYS_have given new impetus to offshore siting. Tech-
nically,uthe'concept}has gained favor because of the future need
for saline water for cooling and because of the increased tech-
"nical know—how concerning huge barges and tankers. -Saline water
w111 be needed to help supply the demands of thermal plants.‘
‘The economlcs of this 1ssue are favorable. In order to build a
fac111ty on land, the Nuclear Regulatory Comm1551on (NRC) re-
gulres ak400 to SOO,acre s1te._ These sites are becoming in-
creasingly difficult to find particularlflin‘densely populated
coastal regions. The unique requirements of each land site

have caused no two plants to look alihe.»kSea~based operations

on the other hand wouldaallow forvan assembly line model. A
s1ng1e ‘NRC" constructlon permlt would cover each potentlal s1te.42/
The NRC' s evaluatlon report on floatlng nuclear power plants
(FNPP) estimate thelr“1981 costsrcould range‘from $420 per kilo-
.IWattrto $480 perpkilowatt,kwhile they estimate‘land~ba5ed plants
for 1981 to:haVe'costs'in the $506-$550 per kilowatt range. The
economlcs of the system 1s not clear at present but further re-
:_search and evaluatlon is needed.
A, Structure ’l ;

The structure would be anchored approx1mately threermlles
k'offshore, in water 45 to 70 feet deep, and- would occupy approx1-
mate.y 90.acres of space. Surroundlng'therplant would_be a

massive breakwater, 300 feet wide at the bottom and 50 feet wide

42/ See F.N. 40, p. 796.
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at the top.23/ This ‘stfm_:?cu?ré' is supposed to withstand winds’
of 300 mtp.h;; the largest estimated wave in théiheﬁt £én thou-
 sand years and collision with any supervessel afloat.2? Each
%afgé"Will'measﬁré 378 by 40D feet, draw 32 feet in draft, and
ﬁiSplécezlﬁo thbuééh&’tbné'of wétét. Power will be carried to
the grid by oil encaéed'underéroﬁna‘Cabléé'burieafihTthéfsea—
) bea;ﬁéz The current transmission technology would allow power
to be carried a distance of 200 miles underwater, which is ‘dis-
tance ‘enough to handle a significant portion of the Northwest
demand. v |

A shore based system supporting the FNPP will be required. -
It should occupy a small amount of acreage and it will be used
mainly for staging'énd”tranSporting‘ﬁateriéls.' The facility will
not, however, store, handle or transmit nuclear fﬁel.ﬁﬁ/’“These
activities would be subject to the host states' siting lawa

B. Environmental Constraints

'Many environmental concerns will develop with this technol-
ogy. Choice of the location must take into account the possible
disruption to spawning, migration of fish, and destruction of

shellfish areas. Since the life of a structure istohly estimated

jgé/ U.S. Departmént of Commerce, NOAA (Januéry11975)‘§é20rt;to
the Congress on Ocean Pollution, Overfishing, and Offshore
Development, July 1973 - June 1974. p. 59.

44/ Ibid.
45/ 1Ibid., p. 177.
46/ 1Ibid., p. 187. - \
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‘at 40 years, removal of the*breakwater’Will'be'a future source
of‘furtner disruption. The breakwater will'fOrn an artificial
reef, thereby'fnrnishing a possible habitat for reef organiems.
The laying of power lines will require dredging and other ac-
tivity which will disrupt’the'enVironment'in'anGO'feet wide
kipath from shore to 1nstallatlon.47/ » ‘

" The plant will heat 2 million gallons of water per minute
to 16 degrees abevefnormal;”'HOWever, the ocean will only be
" affected by 5 degrees for a five acre area;ég/f'This”heating
and eventual recooling of the ocean could adversely affect fish
and shellfishipopulations:’7 i

k’The'greateSt9dangervenvironmentally is the least probable -
event, ‘a reactor core”meltdOWn; éWhileylbw 1evel-radiatien‘may_
" continually be emitted;“theipessibility'6f high'leVele;of5radia-
tion due to“an?accident is a serioﬁs‘consrderatibn. An accident
at sea is far more‘dangerons‘thanfone on land. Since the sea
F'would’not_ereate}itS_oWn gIazed'insulation"Chamber aS'a land
 mass would,;an‘aCCidentiweuld centaminate tneﬁsande'ef cnbic ‘
miles " of ocean,’and contamlnate the food chain for hundreds of
years. . The changes occurrlng 1n the ocean would cause serious
alteratlon on ‘land, prlmarlly in’ regard to oxygen and cllmate.
Whlle ‘the probablllty of thls scenarlo is small the serlousness
of.the;results warrant{contlnurng .1nv,est1gat:,.on._At Research is

49/

ongoing in these areas.—=

47/ See F.N. 43.
48/ 1Ibid.
49/ 1Ibid.
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'C. .Legal Constraints.

Construction of FNPP's would cause some legal problems if
sited within coastal or territorial waters. Howeﬁe;, the legal
problems are complex outeide of territorial waters., The laws
in regard to the high seas allow for (1) freedom of navigation,
(2) freedom of fishing, (3) freedom to lay submarine cables, .and
pipelines, and (4) freeﬁqm:to fly#over the high seas. Further-
more, it states, "These freedoms and others which are recognized
by the general principles:of international law, shall be exer-
{eised by allvstates with‘rea§9nab1e regard to the interests of .
other states in their exercise of the freedoms of the high seas."29/
While the actual mooring of the barge cannot be considered as
prejudicial to other states, the construction of breakwater
must be construed as an interference with other states' freedoms.
Since such construction interferes with the exercise of states'
freedoms, it cannot be defended under the high seas convention
even though the actual barge mooring causes no problems.él/l
International law has not really faced this issue as yet and
thus it could be validly argued on both sides. Avcautious
approach has been advocated by Offshore Power Systems, Inc.
(OPS) . When their president testified befere Congress, he
stated, "The site_must_at present be located within the three

mile continental limits of the United States to remain within

50/ See F.N. 40, p. 807
51/ 1Ibid. , , . \§
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the jurisdiétibn'of"federal and statergovernment."§2/"’

D. Political Constraints

‘The primary pelitical'constraint is thefoverlapping"juris-
dlction 1nvolved 1n u51ng the area of ocean ‘within three miles
of-shorellne-: The Submerged Lands ‘Act of 1953 conveyed to the
states title to the seabed from high-water mark to three miles
out. This’cdntrbl‘includes’exploitation_of the seabed and-
’transit“oyeriand:under the-seabed.éé/. The federal government
did retain a navigational'easement in the superadjacent waters
of the'territoriaI;Seaaéé/ "~ Due to this?easement,vjnrisdiction
over offshore'facilitieSfishShared bfoederal'and state govern-
ments;éé/, Local-goVernments‘maintain‘jurisdictiOn‘short of
the hlgh-water mark thus local governments retaln control over
shore based fac111t1es, cable landlngs, and transmlssion ease-
ments, but have no jurlsdlctlon over the»actualfplant.’

Opposition to FNPP's can occur at any of these levels.
kWhlle lt is’ not thlS paper 'S purpose to go deeply into the
'dutles of all regulatory‘agenc1es, the followlng llst'Of stop-

plng ‘points: for a New Jersey fac111ty can be 1nformat1ve.r

The flrst and most: 1mportant federal license is a- permlt ‘

52/ U.S. Nuclear : Regulatory Commission (1975) Safety Evalua-
- tion Report Related to Offshore Systems, Floating Nuclear
- -Power Plants (1-8), NUREG-75-100.- National Technical
Informatlon Serv1ce, Sprlngfleld Vlrglnla.v

gg/ See U S Constltutlon, Artlcles 1l & 8 Cl 3.
54/ 1Ibid.

55/ See United States vs. Appalachian Power Company, 311 u.s.
377 (1940). '
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to manufacture the floating.plant. ‘The Office of -Nuclear
Reactor Regulation has been studying this possibility since
mid-1973. ‘When these safetytreviews.are completed, an Atomic
Safety and Licensing Board will recommend for or against 1li-.
censing. This decision may be appealed to the Aﬁomiﬁ‘Safety
and Licensing Appeal Board. The Coast Guard must certify the
barge»as seaworthy and moveable before the NRC -completes the
first round of permits. A second round is required for the
Pubiic Service Electric and Gas Company to construct a break--
water and-ptepare the site, The NRC must then approve the

- specific site and the Army Corps of Engineers must approve
dredging. and filling operations of the project. An operating
license is the third federal permit required. This'involves
more safety and environmental review and a hearing for area
citizens is required upon request. This procedure is subject
to the early appeal process also.

More than half the licenses énd permits must be issued by
state and local governments. In New Jersey, permits for con-
struction of the breakwater must come from the Department of -
Environmental Protection which administers the state's Wetlands
Act and the Coastal Area Facilities Review Act.éé/ This de-
partment must also issue permits for transmission lines and
any construction taking place §h shore..iThe Ne&vJérséy'Depart_

of Labor and Industry must iésue_a permit for construction of

Y

56/ See F.N. 43, p. 81.
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the breakwater and plant. The Department of Environmental
: Pfotection"must,grantftiparian:rights,tofPSEgG‘for the site and
‘issue a permit for the loading of nuclear materials. Local
governments'must approve allkonshore'facilities and any onshore
cabie ordpipelinevinStallation.élf

._:EoreFNPPfs to evolyevas,a possible solution,to the siting
dilemma,vspecific 1egislation is needed.to govern the decision
making process. The ahovevlisted}piecemeal‘regulation is like-
ly,to.cauSe the same~type.ofvfragmented;'cOstly:and unbalanced
 system that still'eXistS"intmany states with respect to land
based sitingg,;A change like this would allow wus.the alterna-
tive of FNPP'S'while,requiring»the‘balanced and cautious type

of review that is so necessary.

VI. Siting Other Faéiiitieé:
- A, Offshore;,‘.

The p0551b111ty of w1despread offshore 0il and gas systems
on the Atlantlc Coast has 1n the past caused cons1derable con-—
‘cern among the affected coastal states. »Whllevthls is not a
'major concernwgf the Northwest states; they do- face the prob-*
:lems of deep-water ports -and - fuel transportatlon systems. On- -
therAtlantlc-Coast plans for:deep-water ports are presently
shelved, but changes in env1ronmenta1 laws, new tax pollcles

.and changes in fuel prlces could reverse: the 31tuatlon.; Currently

él/ See F.N. 43’ po 810
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the oil ipdustry is impl@mgnﬁing plans for deep-water ports off
wexas and Lonisiana, Oregop and Washington are facing the pros-
pects ef tankers Earrying~pii and ‘natural gas through their
pavigable waters, '

Most of #hg§3lpffsh9¥3 ééexﬁtian§ seme yhder the juris-
‘diction ef the Department of the Interior which leases ocean
| space from three miles to twelve miles out, The department
alsa hasla gay in hgw”the'statgs‘a11@s§t§‘their three miles of
jurisdiction, But the problems are likely to occur at the state
and loeal level, _

These Pﬂtentiﬁi energy faeilities have placed considerable
pressure on state pffieials, particularly from coastal resi-
dents interested in protecting the shereline, This pressure
has caused state officials to argue for a rele as active par-
ticipants, rather than observers in three general areas. "They
are; (1) drafting of oil and gas regulations and enforcement
plants which could affeet the guantities of oil that may be
spilled during offshore development; (2) selection of areas to
be leased which will affect loecations of such facilities as
onshore staging areas, pipeline 1andfills, tank farms, and gas
processing plants; and (3) approval of development plans which
set a pattern of deployment of technology that would prevail
during the life of an oil or gas system."2% While this quote

i.s a statement of an East Coast phenomen@n‘ the situation is

58/ See F.N. 43, p. 14,
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SimiIar:for'Western_Statés concerned with o0il and gas trans- -
portation, docking and loading.

B. Onshore

The Northern*tier;pipeline, trains carrying oil across
Ooregon, docking for oil and gas, énd‘siurry'pipelines'bring‘
with’thém‘cOnsiderabiej"Siting" problems. Washington's re-
cent amendment including these as "energy facilities" is the
most likely solution to the problems. Once these distribution
deViées are included under the siting‘council's jurisdidtion[
the states have an extensiVefadministratiOn*and technical re-
view procedure t¢'Ca11 upon. Unless Oregon takes a similar
legal stance, the review of these operations would be left to
'VainUS local and,étate‘organizatiohs all operating independ-
ently and possibly contradictorily. Under'the'Waéhington_
legislétion, any Qf all of these opefatiohs’Would:undergo a
complete examination before commencement. The institutional
setup is the siting’éouncil"Which haS”been preViouély described.
: Qregoh and Idahb_currentiy have no single ihétitutiénal device
for‘moniforing these activities and are likely to bear the
cost of these types of:bpe:ations. “

f

'VII. Summary and Conclusions

‘Three generic alternatives currently exist for state enérgy
faéility'siting. Twenty-seven states deal with the institu-
tional aspects of siting in a traditional manner. Twenty-two

states use a ohe—stop licensing system and one state purchases
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sites and leases them to utilities. Within the near future
many of the states following a traditional pattern will pro- ]
pose specific siting legislatioh of the one-stop licensing
variety. vThe traditional framework allows the review and re-
sea}ch'taék to fall on mény.existing agencies, alluofvwhom

haﬁe quite narrow perspectivés;. In_IdéhO-a review is done by
the Publié Utilities Commission, .the Water Board, and,the'Ai:
Quality_Control Commission. Each-#gency deals with the utili-
ties proposal only as it affects-theirrspecific_cha;ges.A This
piecemeal approach could 1eaq,tofffagmented and time-consuming
decision making. The utilities can undergo time and money
costs without the public receiving any corresponding benefits.
Whi;e the one-stop licensing procedure is far from being per-
fected, it does offer a comprehensive and reasonable approach
to a detailed and complicated problem, The utilities have a
single form for presenting their case with a specified time
limit placed on decision making. States vary tremendously
within this framework, but in most situations the approval pro-
cess has been considerably simplified. Maryland has taken this
framework one step further. By separating the research and
review procedures from the final decision making body, this
state has reduced time delays tq the shortest in the country
without sacrificing research. The separate research agency
performs in an impartial, unpoliticiied arena, making recoﬁ~v
mendations for or against purchasing sites. A Publié,Services

Commission usgs'their research in selection and purchase of k_
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sites and invéntgrieS1land for energy facilities. Utilities
must'Wait7bnlyn90 déYs‘for,approval7or’diSapprOVal»of a project.

"*A drawbackiof'the'Maryland SituationiiS»the“fact?that it
Can‘t'be‘extended tbi"associated‘facilities";‘-Purchasing and
leasing all the land needed for tranSmiSSiOn,'handling and
 support ofvgeneration%and distribution~Would-bé unfeasible.
‘Most transmission of%gil,’gas and coal Qould never fall under
the.jurisdibtion-of’snch a siting agency. . The extension of
current siting laws to include associated_facilities is a
necessary and worthwhilé stép; Along with this extension,
- however, should be some further consideration of time frames."
It may be unreasonablé:for Oregon to expect a coal supplier to
wait 38 months for approval of rail'shipments. ~States should
be encouraged to take the necessary steps to provide adequate
review of all pofentiaily dangerous energy activitiés; But
they must also be fullyvconSCious of time’andbcqst constraints
they are imposing on energyrsuppliers.

The possibility of regional’framéworks for dealing with

thé institutional aspécts O£ energy muétvnot be overlooked.
The historical'influences of annéville'and the existing trans-
‘mission grid shonld augment régional thinking. Any large scale
deVelopméntigf energy is going‘to require a regionai aﬁpfdach
to siting, rate-making and distribution. Whether the authori-
tylcomes ffom-PUCis,'energy-offices or siting councils makes
1it£le differencevas long as the three statés cooperate in the

task of providing energy services that are adequate both from
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an environmental and economic point of view.

The-agencies involved must be flexible, knowledgeable, .
and adaptable if they are to handle the new and varied energy
siting problems which are already surfacing. An institutional
arrangement designed with narrow interests focused on current
issues alone will not be able to cope with deep-water ports, .
slurry pipélines, wind generators or the many other energy -
possibilities. The institutional situations are bound to
c¢hange. 1In mﬁking the changes, the states should allow: for
the development and use of arvariety of alternative energy

systems.,
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TASK 7

. UNCONVENTIONAL ENERGY SOURCES

I. 'IntrOduction

In addltlon to petroleum, natural gas and hydroelectr1c1ty,
other Northwest Energy Pollcy Pro;ect Studles have also ad-
dressed the follow1ng as hav1ng potential for helping to sup-
ply this reglon s future energy needs. conservatlon, geo-
thermal sources, solar- energy, wind power, the use of biomass
sources and mlscellaneous pos51b111t1es 1nclud1ng tldal and
lowhead generators. Indeed, utlllzatlon of some of these op-
tions is already under way and do not awalt exotic technologi-
'cal breakthroughs.. Also, their renewable character is of great
1mportance,’a quallty shared with hydro—power.

Task 7 of Module V is to focus on 1nst1tut10nal constraints
and opportunltles presented by the above. Pollcy options will
first be considered in a general 1ntroductlon as prov1d1ng |
elther "Negatlve Incentlves" or "P051t1ve Incentlves" to c1t1—
'zens of the reglon. Then, several pollcy models w1ll be devel-
oped under the class1f1catlons- N |

- A. Economic Incentlves_
."B, hIndirect GoVernment’Efforts”
C.l DireCt Government Action' | 7
While these models’will be developed in some detail for

biomass and wind, the more immediate prospects of utilizing

-/
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geothermal and solar energy reqﬁlre a less £far-ranging but more
legally orlented approach. \

In general, :state and local governmental.actions can rough-
ly be categorized as providing “Negative Incentives"” and "Posi-
tive Incentives." The former are governmental actlons that
require 1nvoluntary compllance, prohlblt certaln behav1or and/or
penalize those who do not comply. For example, conservatlon of
energy could be enhanced by requlrlng that all bulldlngs must
be de51gned to ‘have 1nsu1at10n that meets state standards be-
fore building permits -are ;ssgeq, The entire range_of state
fihancial‘involvement could beremployedbte fotce rettofitting
inadequately insulated structures, e;g., rpling,eut.state loans,
leases for state use, contracts with private eolleées, schools,
hospitals, or nursing homes, and even bpsiness lieehses for
other enterprises housed in such buil@ings. The sale or opera-
tion of vehicles or machinery could be conditioned on their
energy-efficiency, to be deterﬁined like safety or emission
control stanas. Home heating units and household appliances
could also be energy-rated the state mlght requlre inspection
and seals similar to those found on welghlng scales and elec-
tric meters.l/

States could also force the removal and non-polluting dis-

posal of wastes: forest slash, wood chips, straw, manure,

1/  Options for conservation policy are discussed at length in
Northwest Energy Policy Project, Energy Conservation Policy -
,Qpportunltles and Associated Impacts, Study Module I-A.

\
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garbage, etc. With a cost attached to their removal,féonvert-
ing these items to‘positive energy might become economically
attractive. tEnvironmental impact statements could -be required
to include plans for conserving waste materials for energy
production wherever possible. To exploit all possible energy
sources, states could tax, fine, or make available on a "finders-
keepers" basis waste wood in privaté forests and wood lots,
materials in derelict.and abandoned buildings, even unused
sites appropriafé for windmills. These procedures might be
_modelled after the procedures for establishing mining claims.
By "Positive Inducements" - tax incentives, preferential
licensing, or loan'subéidies - the-staté could encourage many
of the energy-saving or energy-producing policies and proce=-
dures indiééted'above. '?reSent limitations on state agencies,
units of local government, state chartered utilities and banks
could be lifted.  State and local governments could decide not
to raise taxes on buildings that are improved by proper insu-
~lation or by installation of expensive bu£ more efficient
heating/dooling systems. ,SEate’governments could mandate local
government units to cobperate in order t0’aChieve ecdnomies of
v.scaleiin'prbcessing>sblid waste. - Through their purchasing
policies, state and local governments (including’schools) could
help to creatévmarkeﬁsxfor-energy—efficient devices. They could
themsélvés use mass-tfansit,moretextensively, and could offer
bounties and prizes for inventions and policy proposals.

The states could also establish "County Conservation Agents”
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similar to those employed by,the,Agricuitural,Extension‘Ser—
vice. A competent, neutral public organization could’estag—
lish public confidence, for example, by supplying.objective
data regarding oil burner settings, the valueaofvinsulation,
the extent of heat loss through windows and the effective
tuning of automobiles, etc. |
None of these ideas are specifically advocated here; they

may not be feasible. But they illustrate a wide range of
negative and positive incentives, including some which are -

very coercive, and others only mildly so.

II. Policy Options for Unconventional Energy

Official actions concerning the development of unconven-
tional energy sources group themselves into four'categories:

1. State and local governments might choose»to'do noth-
ing, on the grounds that the less governmental involvement,
the better. If economic forces of the'mérket’place are left.
‘free to exert their influence undisturbed by disruptive offi-
cial actions, they could conceivably provide the necessary
energy at competitive low prices.

2. State and local governments might establish taxes and
tax credits, fees and bounties, and other econoﬁic penalties
or incentives to motivate private concerns to act in the pub-
lic interest, at least in energy-related matters.

3. State and local governments might promote or join in

efforts to provide more energy from unconventional -energy \
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sources or help to remove bgrriers currently hindering such
efforts. | | | -

,’4;“Staté‘and local governments could, through legislative
or adminiétrative action, exert direct control over the insti-
tutional arraﬁgements:that affeétrunconventional sources of
energy. -

The first of these four categories requires ho further
discussion;in a study dealing with alternétive options for pub-
lic policy. 'The other three categories are discussed below in
general and without being categorized,fbrvresidential, commer-
cial,~institutional‘or‘indusfrial applications, or for differ-

ent ‘energy use scenarios.

A. Direct Economic Incentives for Developing

Unconventional. Energy Sources

Govérnmental unité'of,thé Northwest -~ local, state, perhaps
even regional - can:provide economic incehtives for the promo-
.gtion of/uncpnvehtionalaenergy sources in three different ways.
For one thihg, they.can’reduce the financialﬂobligationSVOf
entrepreneuré in- this- area to;theirwgdvernmént - providing
special tax breaks, for example,uif:neWaehergy sources are de-
-veldped,for reducing,standard-licensing‘fees.‘

‘_w,-Alterhatively,'they can,gthrough~éhanges in'regulaﬁionsv
govefnihérthe;conduéteof:business,'encoﬁrage pfiﬁate businesses
‘;to'expand'and~copcen£rate oh,éctivities;concerned‘with develop-
ing new energy Séurces. vFor~instancé, if the individual Public

‘Utilities Commissions have detailed: jurisdiction over the pro-
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duction and sale offenergy,from unconventional sources, they
might help in eeveral ways. They could permit'a retail price
structure that encourages,entrepreneurs,fe.g.,:by deciding
that ‘a relatively high rate of return is appropriate,.orfby
biending energy from conventional and unconventional sources
ih‘order to assure the latter of a ready market. PUC's could
mandate long-run incremental costs as the basis for price regu-
lation in order both to encourage utilities to begin exploiting
unconventional ‘energy sources and to acquaint the public with
how much it really costs to have to shift to such new sources.
They could establish regulations that stretch out or delay the
burden of licenses, fees, royalties, interest payments,'and:-
other expenses involved in so expensive an undertaking. They
might even set "rate schedules" for such ‘fees, to encourage
small-scale developers. For example, the present siting fee,
determined with nuclear installations in mind, is prohibitively
high for a windmill builder. These examples are not exhaustive
of the possibilities.

Thirdly, government units could provide active assistance
to developers of unconventional energy sources. Theyamight
provide state guarantees for loans extended by private financial
institutions, under a program analogous to federal guarantees
_for FHA-approved mortgage loans or HEW guarantees of educational
loans. Perhaps a designated government agency could make such
-loans itself, just as Oregon's Department of Veterans' Affairs

provides direct mortgage loans to qualified borrowers. -Either

\
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- of these two programs would reduce the cost of interest on
loans'that:must»be floated; in that way, either programfcouid
providé impsrtant’financial assistance to private industry.
Finally, a regional, state, or local Endowment for Energy
Dévelbpment might make direct grants to private citizens and
firms for'the study“of-unconﬁéntional energy sources, much as
the Nétional Endowment for the Humanities now gives financial
support to selected endeavors. The volume of such grants need
not be-largevto;have.anVimpact if they are carefu1ly“se1ected.

B. Indirect Government Efforts to Promote Developing

' 'Unconventional Energy Sources -

Governments can affect the policies of private business:
firms by providing institutidﬁal'assistancé,'or'by establishing
a climate conducive to entrepreneurial activity concerning un-
conventional‘enérgy sources. Such activity can be classed un-
der four headings.

yl;y'PrOmoinnal,‘informational, and educational efforts by
government agen¢ies couid fufther the ‘cause of unconventional
~energy sources. jFC!kiti:zens shbuldvanW'of available options, of
possiﬁle new productién‘methods (and their costs), énd of
specific~install§tionspthat:have proved.themselvés. ,EconomiSts
- have 1ongbkndwn that'high:"informatién'costs”‘can‘significantly
deléf-thevintioduEtion of new products and pfocessesf it would
behoove}public policy £o reduce.them.  Community colleges (and
fothers) could be asked to disseminate this information, tb

offer relevant technical courses, and to act as resource centers
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for students of unconventional energy sources. An "Unconven- &‘
tional Energy Extension Service" or an "Unconventional Energy
Experiment Research Station" might prove to be ver& useful.
Some experts believe many persons will prefer their own energy
source -~ for example, a home solar heating system - because it
éould offer a aegree of self-sufficiency in a period of uncer-
‘tainty, even if at a higher price.

‘\v 2. Government agencies might also assist developers of
such energy sources more directly. Just as Departments of
Economic Deyelopment engage gctiﬁely in-efforts to attract
appropriate industry to arpa¥tiCu1ar state, newly established
Departments of Energy Development or expanded staff5~of appro-
priate agencies already established could undertéke analogous
work. Informing technical experts elsewhere of the opportuni-
ties to develop unconventional energy sources in the Northwest,
helping them to investigate the prospects; and facilitating
their serious interest is potentially a major assignment for
appropriate official agencies.

3. A regional government agency might well coordinate. the
various independent efforts that individual states, counties,
and local governments will be anxious to undertake as they be-
come aware of available sources of unconventional energy. Sub-
stantial duplication of effort - in researchrand in actual de-
velopment - might be avoided if the various interested parties
could be encouraged to plan jointly; in order to avoid uncoor-

dinated competition for available experts, technical information, k_

<
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and adﬁantageous‘sites.

"4. 'The various legislative bodies in the Northwest could
examine state laws and local ordinances for their conformity
to newly developing c1rcumstances. Zoning regulations with
'respectltO“the'Storing of sawdust, or the right to cut (or not
to cut) a tall tree, or‘building standards for structures using
solar panels, etC,, etc.; willtsurely require a thorough review.
Specific standards are needed forfunconventionai energy sources
’thatbmightipoliute;'be noisy, or have other unexpected side-
effects on neighboring properties; The rights of unconventional
enercy-sources’within'both the institutionalnand the economic
framework of the region needs to be clarified. If a property
owner can occaSionally generate excess electr1c1ty w1th a very
eff1c1ent Wlndmlll, for example, will he be able to sell spare
power to the utility company that serves him, pos31bly with a
credit against,future”billsuwhen he has to purchase ‘energy?
if abnewiéeofhermal source'is.discovered in a new location,
will'developmentdriéhtsvbezeaSiiy and quickly determined? 1If
d‘a river offers‘possibilities for a lowhead hydroelectric gen-
erariné facility,'Will traditibnal water rights -‘"first come,
first served" - continue to be obéerved?A'Questions iike‘these
are a challenge t> the NorthweSt‘s'legalrand‘economic institu-

tions;'the regiOn should prepare for them.

"C. Direct Government Action Toward ProduCing Energy From

Unconventional Sources

Tax incentives and other economic inducements may be too
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slow to take effect; government policies to encourage and fa-
cilitate developing unconventional energy sourCéé ihdirectly
may be too subtle and too uncé:tain- The government, most
likely on a regional or state 1ev¢1¢,m§y have to #ake direct
action. It might befgone~at fggr different stéges of produc-
tion: ' |

1. The government could assume respcnsibility ?éf the
‘required research and develppment of the new ?hérgy sources
in the Northwest, Organizations like the Extension Servicé or
'a Field Experiment Station could - perhaps withip the frame-
work of a university - carry out research 9999erning79n¢0nvenf
tional energy sources, making the results availabig to poten-
tial developers and practitioners as an incentiVe'to proceed~
A precedent exists, albeit on the federal level, relating to
the development of nuclear energy; the States of Oregén and
Washington are currently operating research iaborafories c&n-
cerned with marine biology; state-run fish hatcheries also
assist a private industry, both operatipnally and through |
applied research.

2. The siting of unconventional energy sources:m;ght
well become an official function of a regional siting council
or of state siting councils acting in cdnsultatipn wiﬁh‘eéch
other. As indicated in an earlier discussion of siting»(sée‘
Task 6, page 148), the State of Maryland has adopted a success-
ful policy of siting nuclear energy plants at locations picked,

acquired, and prepared by a state agency. Thisvérécedure &_
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could serve as a model for the siting of unconventional energy
sources;5windmills and solar energy collectors in particular
should present far fewer problems than a'nuc1ear or an oil or
coal-fired power plant generating energy from conventional
sources. |
3. Regional, state, or local government agencies might

even take on the taSRmof generating energy from unconventional
sources. There is, of course, precedent for public agencies -
federal, state, or local - that generate hydroelectric power
and‘(in the State of Washington)'nuclear power as well; in-
stallations that harness energy from unconventional sources
might well be relatively less ekpensive and less ambitious
- than plants fueledvby'conventionaltenergy sources. |

4. Even therwholesalehtransmission and the retail dis-
tribution of energy from unconventlonal sources could be done
under government ausplces. A government agency mlght feed
such energy into the ex1st1ng reglonal grld and thereby effect

not only a blendlng of power from dlfferent sources, but also

- a blendlng of costs, so that no partlcular small group of en-

ergy consumers is exposed to what may be above-average genera-
tlng costs. The entlre "unconventlonal energy source“ 1ndustry
could operate 11ke a produc1ng publlc utlllty dlstrlct, feedlng
_energy into the transmlss1on network at approprlate wholesale
prlces. 7

In sum,‘many optlons for publlc policy concernlng the de-

velopment and exploitation of unconventional energy sources
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present themselves. - Choosing the right ones will be a chal-
lenging assignment. The following sections will discuss geo-
thermal and solar energy in greater detail, while wind power

and biomass are examined subsequently.

IIT. Geothermal

- Geothermal energy is the thermal energy found beneath the
earth's crust. A praetical definition of the resource is that:

Broadly con91dered, geothermal resources are the natural
heat of the earth's crust. ThlS natural energy is eco-

| trated 1nto restricted volumes in a manner analogous to

the concentration of valuable metals into ore deposits

or of o0il into commercial petroleum reservoirs. 2/
Geothermal energy, like other unconventional or new energy forms,
is subject to a number of%conditions hindering its aevelopment.
All but a small quantity of the Northwest;s presently known geo-
thermal sources have temperatures of conslderably less than the
300°F (150°C) normally needed for conversion to electrlcal en-
ergy. Thus the geothermal source will be used primarily for
space heating and cooling rather than electrical-productiOn.
Other uses are for agrlculture (1rr1gatlon, greenhouses), acqua-
culture (fish and shrlmp productlon), cullnary water, medlclnal

uses, and industrial uses. The exact use will be determlned by

various economic considerations:é/

2/ Combs, Jim & Muffler, L.J.P. (1973) "Exploration for Geo-
Thermal Resources". Geothermal Resources, Stanford Uni-
ver31ty Press, Stanford CA.

g/" Austin, Carl F. (1977) Technlcal Overview of Geotnermal
Resources. Geothermal Resources Development Institute,
Paper 2, Rocky Mountain Mineral Law Foundation, p. 2.

+
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:i. Temperatnre' |
2. ‘PresenceIOf‘heat transfer medium'(natural or injeeted)
(a) ‘EnVironméntal'acCeptability of heat transfer
medium per se . |
(b) 'Environmental acceptability of materials trans-
'ported:eoncomitant with heat |
3. PresenceSOf'prOdueiblevby-Prodncts‘“
4. ’éerosity ef:the,zone of heat aecumulation (the reservoir)
»5;"Permeabiiity‘Of the zone of‘heatvaccumulation
6. bepth tofthe.zone‘of exploration :
7. 7Response of heat transfer medlum to changes in pressure
and temperature /
8. 4Technolbgical_state'6f7the art of energy conversion
9. Net Qorthfof a unitﬂofhheat'atrthefSUrface‘
4States'havefaiw1de Varietytbf pdlieies‘available'to either
’:restrict or assist in the"development of their'geothermai sources.
Whether the cllmate for the use of geothermal energy sources
w1ll be pos1t1ve or negative 1s often dlrectly related not only

:to these p011c1es, but also to the attitude of the governor and

‘,other elected state OfflClalS.

'~A; Definition of Geothermal Energy Source

'fThe:descripLion of a’geothermal resource is critieal'in
its legai:aefinitien;~ The»importanee”qf this definition relates
tohits}usehte_determine thejseurce;s'CWnership. .Few,if any
groups will make the necessary,large, long-term capital invest-‘

ments in an energy source if the source's ownership is disputed.
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But the Complex hature of a geothermal refource (watef; dis-

solved minerals and gases, and heat) creates a problem in de-
termining ownérship. One or all of these factors may be de-
cisive ih the fiﬁai aeflnltlon of thé resourcerand thus its
ownershlp. | | :

Each known type of geothermal system, 1nc1ud1ng ‘magma,
hot dry rock, geopressured and hydrothermal convection
systems, should be identified as a geothermal resource
with its properties and components accurately described.
The statutory definition would provide a reference to
clarlfy all other public policies affecting: geothermal
resources and development; these. 1nclude leasing; field
developmerit regulatlons, property tax levies and assess-
ment methods, income tax deductions and utility commis~-
sion regulatlons. The ﬁefinltlon would also. gulde legal
and prlvate determlnatlons concerning geothermal resources.

Geothermal resources should be clearly dlstingulshed from
other natural resources. Establlshed water resources, in
particuladr; should be separated from geothermal resources.
The distinction can bé made inh a numbetr of ways. ‘Fluids
and vapors found in geothermal formations may be deflned
as a component of the system. In this case, & minimum
geothermal formation temperature (e.g., 80°C) may be
specifled to separate geothermal systems from water bodies.
Ground fluids from lower temperature formations would not
be considered a gebthermal resource.

Where fluids or vapors in geothermal formations are

not defined as a component of the geothermal resource,
they may still be dlstlnguished from established water
resources through appropriation procedUres. The fluids
produced from geothermal formations may be declared as
develbped waters or by some other method declared as dis-
tlnct from establlshed water resources; the developer's
absolute rlght to such fluids could be rebutted only if
1n§erference with established water rlghts were demonstra-
te v

Interference with ex1sting water rights is a concern in
geothErmal development however the fluids may be legally
treated Any adequate definition of geothermal resources
will recognize that geothermal fluids grade into stahdard
groundwater under some circumstances; but that a rule is
needed to separate them where ho 1nterference exists.
Water rights must be protected. At the same tlme, con-
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fjectured interference should not obstruct geothermal de-
velopment. 'To satisfy both necessities, the states should
prov1de by statute that regardless of their categoriza-
tlon, fluid or vapor production from geothermal formations
is .not restricted by established water rights unless sub-
stant1a1 interference can be demonstrated. 4/
. The ownershlp of land does not necessarily 1nclude owner—
'ship of its mineral resources or groundwater. Therefore, the
‘definltion of the resource will dlctate 1n many 1nstances Just
,,what 1mpact the state will have on geothermal development. - The
Qfollowing tables give an. approxlmatlon of various types of '
~ownersh1p of the lands in the varlous Pacrflc Northwest states.
The degree of state,ownershlp will thereforeﬂbe directly re-
lated to regulation of the resource. : | | |
Land ownership as shown in Table 3 1nd1cates that the vast,

majority of land 1S owned by the federal government or private

partles. Federally—owned land makes up 63. 9% Ln Idaho, 51.8%

~.in Oregon, and 29 4% in Washlngton.

v State ownershlp accounts for but a small part of the total;
fIdaho holds 5. 2%, Oregon 2. 7%, and Washlngton 7. 6%.;.; 1f the
‘resource is therefore deflned as belonging to the owner of the _
»surface property or estate, the state w1ll have little 1mpact :
“on the exploratlon or development states. 4

i The Pac1flc Northwest states have reserved the m1nera1 '

"-ownershlp of 1and approxlmately as follows- Idaho - 245 000

4/ Sacarto, Douglas M. (November 1976) State P011c1es for
Geothermal Development. National Conference of State
Leglslatures, Denver, CO, p. 4, S
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Idaho
Oregon

Washington

Total
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TABLE 3 - LAND OWNERSHIP (x 1,000 Acres)

Federally Percent State
Acreage Owned Federal Owned
52,933 33,849 63.9 2,755
61,599 32,180 52.2 1,652%*
42,694 12,570 29.4 3,237*

* Excludes submergéd and offshore lands.

. (f..

TABLE 4 - ACREAGE WITH MINERALS RESERVED TO

Percent

Percent Private ‘ :
State Other Private
5.2 16,330 30.9 |
2.7 27,765 45.1"
7.6 ' 7 63.0"

26.887

Office.

THE UNITED STATES

Figures are as of 1/21/77.

Figures are as of 1/21

aAll 0il and  0il, Gas Misc.
STATE Minerals Gas Plus Other Minerals
Idaho 1,291,163 4,940 216,060 -
Washington 262,444 2,518 384 400
TABLE 5 - ACREAGE OF STATE AND FEDERAL GEOTHERMAL LEASES**
Federal Lease Non- ‘Percent of State ' Percent of
STATE Competitive Competitive Total Federal Land Lease State Land
Idaho 55,0542 118,116 173,170 .0051 60,000° ~ .0218
Oregon 54,338 74,682 129,020°  .0040 8,780d~ - 7.0053
' Washlngton O 0 0€ - £ -
* % a.k Fed. Bureau of Land Mgmt., Boise d. .Ore. State Land Board, Vlrglnla
' Office. Figures are as of 12/31/76. Williams. Figures are as of 1/21/77.
b. 1Idaho Dept. of Lands, Dr. Maley. e. Wash. Dept. of Natural Resources.
Figures are as of 1/21/77. . Figures are as of 1/20/77.
Fed. Bureau of Land Mgmt., Portland f. Wash. Dept. of Natural Resour

/774 CC
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acres, Oregonv—floo 060 acres, and WashingtonlexSOO 000 acres.>
This means that, if the geothermal resource is clas51f1ed as a
‘mlneral, the state holds thlS acreage in addition to that shown

in Table 3. The federal government has also dlsposed of land
"whlle reserving varlous mlneral rlghts as shown in Table 4.
Whether thls land w1ll be available: for geothermal development
depends on federal government pollcy. Whatever the pollcy,'ln-
volvement Wlth a government agency may be time-consuming and/or
costly._ An 1dea of:the;amount of government ‘land that‘had been
leased islshown in Tablezs; >A'comparison of the total land
‘owned by“the'state and federal government taken from Table 3 is
shown as!a“comparison..' | |

All7gronndwateriownership has been'reserved by‘the Pacific

NorthweSt states as a public resource. ‘Therefore;'the state
policies for such resources descrihed'below'in:thedseotion on
lea51ng and development regulatlons become crltlcal if the geo-
thermal ‘resource is cla331f1ed as groundwater. In that case,
p011c1es w1ll have to be wrltten and 1nterpreted to protect
groundwater whlle encouraglng geothermal development.

) It is,’therefore, of 1ncrea51ng 1mportance to determlne
the deflnltlon of a geothermal resource.' Even after an execu-
tive or leglslatzve dec151on 1s made, the courts w1ll have to
»hand down the flnal determlnatlon.j Only after thlS determlna—

tion is made will the state laws and regulations’regarding‘

5/  See F.N. 4, p. 18..
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geothermal resources (Appendix 3) be fully effective.

B. Lea81ng and Development Regulatlons

.whether state regulation applies in the leasing anoideVel_
‘opment pf'geothermal resources depends not inyvon'the‘ownerf
sﬁip of the 1and but the classification of the resource itself.
The resource may be clas51f1ed as water, mineral, gas or sui
”_generis (2 legal term meaning unique" or "one of a kind")
_There may be a problem 1n attaching the geothermal source to‘
an ex1st1ng resource category. The laws relating to that re-
source category were probably made Without con51der1ng the
unique properties of the geothermal source. Therefore, ex1st-
ing laws might be examined to determine possible areas: of con-
flict. If conflicts are found, they could be resolved by the
various state legislatures.

Both Idaho and Washington have elected to define the re-

source as sui generis; Both states have also retained the
rights to geothermal sources in all sales and leases. ‘They
have, of course, released the right to this resource when the
lease was for the geothermal source itself.

Since a geothermal resource is complex, each state has
given it a definition either unique to its own interest or
based on the California Geothermal ResourcevAct of_1967§/

and/or on the Federal Geothermal Steam Act of 1970;2/ The

6/ .California Public Resource Code, Div. 6, Pt. 2, Ch. 3,
Art. 5.5 (6903). (Added by Geothermal Resources Act of
1967, Ch. 1398. stats. 1-67.) '

Z/ Federal Geothermal Steam Act, P.L. 91-581, Section 2.
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‘defined the resource in terms of its use, as '
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two definitions are set'out below:
Definition 1:

‘"Geothermal resources" shall mean the natural heat of the
earth, the energy, in whatever form, below the surface of
the earth present in, resulting from, or created by, or
which may be extracted from, such natural heat, and all
minerals in solutioén or other products obtained from natu-
~ rally heated fluids, brines, associated gases, and steam,
in whatever form, found below the surface of the earth,.
but excluding oil, Hydrocarbon gas or other hycrocarbon

 substances..
_Definition”Z:

~ "Geothermal steam and associated geothermal resources”:
means (i) all produc¢ts of geothermal processes, embrac-
ing indigenous steam, hot water and hot brines; (ii) steam

~ and other gases, hot water and hot brines resulting from

© water; gas or other fluids artificially introduced' into
geothermal formations; (iii) heat or other associated
energy found in geothermal formations; and (iv) any by--
product derived from them.

"By-product" means any minerals (exclusive of oil, hydro-
~carbon gas, and helium) which are found in solution or

in association with geothermal steam and which have a
“yalue of less than 75 per centum of the value of'the geo-
thermal steam or are not, because of quantity, quality,
or technical difficulties in extraction and production,
of sufficient value to warrant extraction and production .
" by themselves. -~ = ' : : : ,

Oregon has basically adopted the federal definition. The

”'major differencefisvthat‘When water*is_foundJatJmOrefthan 2,000

feet in depth and at ovef:250°F;«it:iértreated.aS”a mineral.

'~-Idah6‘has accepted'theiCaliforniaidefinition,f‘WaShington¢has

",...only that natural heat :energy of the earth from which
it is technologically practical to produce electricity
commercially and the medium by which such heat energy is
extracted from the earth, including liquids or gases, as
well as any minerals contained in any natural or injected
fluids, brines and associated gases, but excluding oil,
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.hydr0carbon gas and other‘hydrocarbonﬂsubstances,g/

The éxisting definitions are still not completely adequate
to identify’ail types of geothermal resources. Attthe,present
time, these deflnitlons do not segregate geothermal sources
'from'other natural resources, espe01ally water. Oregon, though,
_does use both a temperature and ‘depth dlfferentlal. .The defi-
nltlons also appear not to 1dent1fy clearly types of phy51cal
occurrences held to be geothermal sources. The problem could
p0351b1y be" e11m1nated by descrlblng the physical properties of
Wthose phys1cal occurrences sych as: magma,fhotrdry rock, re-
glonal ‘heat flow, geopressured’and hydrothermal conVection'
systenms. | -

State leasing rules and regulations relating'to state
lands do not normally constltute a constraint upon geothermal
development. Nevertheless, the various bidding procedures may,
by the very time involved, cause undue»delay. Blddlng may be
coﬁpetitive or non-competitive, depending on the‘assessed value
of the particular resource area. The type of biddingpemployed
depends on whether the area is a known geothermalrresourceAarea‘
(KGRA) or an area of unknown potential. Washington requires
competitive bidding for access to any public lands, whether for
exploration or for development purposes. Table 6 sets‘out the

various leasing provisions used.

-8/ Washlngton Geothermal Resources: Act, _Ch. 43 Sec. 4,
Substitute HB: 135, 1974 Legislature. , '
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TABLE 6 - STATE GEOTHERMAL LEASE PROVISIONS

ROYALTIES

C

ACREAGE LIMITS

STATE RENEWAL - - ANNUAL RENTAL
' TERM ‘ o
Idaho - 10 years for duration of first 5 years: primary: 10% min. lease: 40 acres
: S . . commercial pro- $1/acre - byproduct: 5% max. lease: 640 acres
‘duction or drill- second 5 years: . . max. State holdings:
ing operations §2/acre interest in 50 town-
to at least 1000 thereafter: . ship-and-ranges
‘feet, up to 40 °  $3/acre - S
years beyond - S .
primary term
Oregon 10 years 10 years, if years 1-3: ~ primary:  10% min. lease: = 40 acres
o royalties in any . $1l/acre . byproduct: 1% o o
- year of preced-  year 4: . demineralized
ing term equal- $3/acre . . water
led or exceeded years 5-10: .= e . 5%
annual rental $5/acre other .
due under lease; years renewed: (rentals paid
: : PR $5/acre each vear de-
5 years, if no o ducted from
production but royalties due)
discovery has N =
been made or
is deemed im-
minent; ’
maximum of
50 years from.
lease date -
Washington . 5 years so long as _ at least primary: 108 min. lease: 40 acres
I - drilling with $1/acre; byproduct: at max. lease: 640 acres
diligence; or at least least 4% (net
upon commercial $5/acre proceeds)
discovery, up _upon commer~ min: $5/acre/year

Source:

to 20 years

See F-N. 4' ppo 50-5]..

cial produc-
tion ‘
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vAéreage and ownership limitations may defihe both maxiﬁum
and minimum Size. A minimuﬁ size inéures that thefe will not
be undue fragmentation. A maximum unit as to size‘and owner-
ship insures that there will not be a monqpoly creétedAthatr'
Vmighérstifle competition. These limitations should bé‘analyzed
- to determine whether they sétisfy the’policy goals they were
set téjmeet¢ | ' ‘ |

Rents, royalties and gash bonuses are used to insure that
some portion of the value'of these pubiic resources remains in
' thé»public treasure. Rents;iif aéplied, are usually gquite
small, to compensate for:administratiVe costs. Royélties may
have both a éositive or negatiVe impact on the use of a geo-
thermal resource. The positive‘aspect is that thehpublic bene-
fits in proportion to the éﬁ&unt of the resource used, while
the developer incurs no liability until his wellé_éré produc-
iné. Royalties can have a negative impact if the éddéd»cost
eats up the profits of a marginaliwell and rende:s it uneco-
nomical. |

The 1ength:and provisions of leases have én-impact onlthe 
flow of capitali 'While a shorter term lease may be desirable
to limit losses on ﬁnproducﬁive>fie1ds, the‘same-lease would
inhibit many major capital expenditures for on-site devélopment
and the adjacent transmission facilities. | |

Some bidding procedures require competitive biddingifor
exploration. This tends to inhibit the number of bidders on

uncertain lands, as only groups with sufficient risk capital
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can afford tO‘cOmpete{i“Thusfthese resources may not be fully
explored. v | ‘

If the statesfwant“biddihg procedures~to reflect state
energy policy;,they could‘examine their policies accordingly.
Bidding procedures not reflecting the desired policies could
be’modifiea'asisuggested by the National Conference of State
Legislaturesﬁ | |

1. Make geothermal leases secure contracts for geo-
thermal developers by ensuring lease extensions
necessary to amortize capital investments. :This
‘does not exclude adjustment of royalties or profit-

' shares. = Contracts for sale of- geothermal resources
will themselves provide for price adjustments.
Well~defined conditions for lease adjustments should
not be objectionable if they are reasonable, in a
business sense, and do not depend on the unlimited
and possibly capricious dlscretlon of a single
offlcer or agency.- :

2. Make any lease acreage limitations consistent with
' the realities of geothermal exploration and develop-
ment. The need for exten31ve'exploratlon and, in
~particular, drilling is a major fact of geothermal
development. To encourage this investment, some
amount of acreage, say 640-2560 acres, could be ex-
cluded from computations: of total holdings for every
exploratlon well drilled. ,

3. Ellmlnate cash bonus bidding for geothermal resources
‘ - where no strong geophysical. evidence of commercial
_potential exists. In addition, where bidding is re-
quired, the benefits-and limitations of other bid
- factors should be examined. Callfornla, for example,
" has prepared to lease property in The Geysers area
, by proflt-shares blddlng. 9/

States have glven various state agencles the power to regu-
late dr1111ng and productlon of state geothermal resources. In

addltlon, performance bonds of varlous amounts are requlred by

9/ See F.N. 4, p. 52.
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each state. -The state may then measure theirestrictlons ree
quired by ecological and m?nagément.c@nside:a#iQRS_as%in%F‘?he
desirability of creating.apositive,atmoséheﬁe for exploring
its resources. ' |
| “C. ,Taxation

Taxes can be used bothvas,a_constraint aggtas‘apiipgeptlye
to geothermal exploratlon and davelopment. A variety‘qﬁ taxes
can affect the resource extractlon dindustries: state'and
federal corporate 1ncome taxes, personal and real property
taxes, severance taxes, and conservatlon and other spec1a1
taxes.- The 1mpact of each of these taxes depends on the stage
of resource development,

The following catalogue of taxes indicates their appli-
cability to the States of Idaho, Oregon and Washington.

1. Property Taxes

All property taxes are ad valorem (i.e., baseq on value).
Three methods are used to establish market value of‘taxable
property:

(a), Replacement costs (partlcularly appllcable to im-
proved realty and to speclal character).

“(b) Comparable sales data, using %9?“?1‘9P¢§,m?rket sales
of comparable taxable property to establish market'value.

(c) Capltallzed incone, based on the rental 1ncome that
a taxable property would generate (e g.., at an 1nterest rate
of 10%, farm land yleldlng an annual rental of $10 000 has a

capltallzed value of $100,000). .
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In lieu of’prOperty“taxes,‘some juriSdictions subject cer-
tain natural resources to substltute taxes such as Oregon s
Forest Fee and Yield: Tax, severance taxes, depletlon taxes,
royalty payments, et al. Tlmber, 1ron ore- and petroleum ‘are -
examples of resources that are subject to “1n lleu"‘taxes,
e,g., in Oregon, Mlnnesota,,Texas and elsewhere;,

| Such "seyerance*ftaxes have the adyantage of -postponing
the levy of the tax untll the tlme of harvest or extractlon.
They dlscourage premature resource depletlon that the burden
of annually recurrlng property- taxes w1thout assoc1ated income
might promote. |

2. State Tax on Gross Receipts

‘These taXesrinclude‘occupation taxes, sales taxes, sever-
ance taxes and conservation or other taxes. “For example, Idaho
has'afz% seVerance'tax’on general mining.

3. State -Income Taxes‘

Washlngton has no state 1ncome tax'-Idaho applles 1ts in-
‘come tax lev1es~to adjusted gross lncome as calculated,for:the
'Tfederal income tax.r ‘ | ‘

Oregon has both a corporate and- 1nd1v1dual income tax that
‘dlffers from the federal law largely w1th respect to prov151ons
iconcernlng percertage depletlon for resource extractlon lndus-
tries. | L - . | . . . ‘ ‘ | ‘

' »Natural resource extractlon 1ndustr1es in- Oregon pay a
corporation excise tax on the net income of the company
» a531gnable to Oregon. Some businesses instead pay a cor-

poration income tax; but the two taxes are figured on the
same basis and at the same rate. For 1976, the rate will



218

be 5.6%, Each year until 1978 the rate 1s to increase by

 0.5% reachlng a max1mum of 7.5%.

VWhlle Oregon law does not require 1t, the state Department
- of Revenué has established federal taxable income before

special or net operating loss deductions as the base for
the Oregon excise tax. .Certain federal deductions not.
allowed for Oregon net income are added back into this
figure. :

Percentage depletion is not allowed except on metal mines.

For other natural deposits, only cost depletion is per-

mitted., State excise tax and federal income tax are not

deductible.

kMany deductlons allowed for federal tax purposes also

apply to state net income. Federal provisions concerning,
for example, intangible exploration and drilling costs,

‘rentals, royalties and ,cash bonus payments apply to Oregon

net income. A tax credit for pollution control facilities
is also available under Oregon statutes. 10/

D. ©Policy Options

The National Conference of State Legislatures has suggested

certain policy options that could create a positive environment

for the &evelopment of geothermal resources. These policy op-

tions typify what might be considered when promoting this kind

of unconventional energy source. For example, it is suggested

that the appropriate authorities adopt the following measures:

Provide by statute that where water appropriat;on;is nec-
essary for geothermal development, or for production of

‘water for its heat content, only the consumptive use rea-

sonably necessary for the intended application need secure
an appropriation right. :

Establish uniform state guidelines for assessment ofageo-

‘thermal properties. In particular, stipulate in state

assessment standards for taxation of real property that
no income value will be attributed to- prospectlve'geo-
thermal productlon before geothermal resources are pro-
duced from the property in commerc1al quantltles.

See F.N. 4, p. 38.

g
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Extend income tax deductions for intangible drilling costs
and percentage depletion to geothermal development to
maintain parity with other energy industries. ' The federal
income tax code should be amended, and state income taxes:
‘independent of federal provisions should extend these de-:
ductions to geothermal operatlons.

Review state geothermal lea51ng pollcy to eliminate pro-
visions unsuited to geothermal development; also promote
similar review and revision of leasing policy by the
federal government. o

State public utility commissions should adopt policies
which strengthen the geothermal market.

‘Promote non-electric applications offgeothermal resources.ll/
Each of these recommendatlons is followed by explanatory
materlal that, because of 1ts pertlnence, is presented verbatim

in Appendlx;4.

IV, Solar Energy | ’ A

| The development of solar energy depends largely on the eco-
nomlcs of this energy supply method compared with avallable
alternatlves.' A major conSLderatlon in developlng a new system
or 1mplement1ng an ex1st1ng one is the avallablllty of capital.
Capltal is borrowed from lenders only when the progect has an
acceptable return on 1nvestment and falls w1th1n an acceptable
hkrlsk category. It is guestlonable whether, w1thout legal pro-
ftectlon, a: solar progect can achleve thlS acceptable level. .
Whether legal protectlon 1s avallable lS as yet unanswered.

;There are few legal precedents w1th1n the Unlted States.

11/ See F.N. 4, pp. 4-6.



220

At the present time, Amerieah‘laW‘reCOgniZeS'ho vested
;right totsﬁnlight; thOugh'ieoieiationfin'CaiifOrnialg/ and
Colorado&éy permlts the express grant ‘or reservatlon of solar
‘easements. The only p0531ble body of appllcable law is the
‘Engllsh Common ‘Law which has 1ong recognized a rlght to 1lght 14/
ThlS is the so-called doctrlne of "An01ent nghts" Whlch -allows
a landowner to-acqulre a negatlve easement to "sufflolent"
light for reasonable use and'ehgoyhent of hisvoWn'property if
he had received that llght for twenty—seven years. The defl-
‘nition of sufflclent" has prQVed extremely difficult. The
:latest development of thls doctrine was codified in Englana in
1959.——/ This English doctrine has not been accepted in this

country, as pointed out in the Fontainebleau Case.ls/ The

American courts have held that one's property must ﬁot injure

the rights of others. In the Fontainebleaquase, where the

court refused to recognize any right to 11ght across the land

of another, no rlghts of the complalnlng party were found to

;g/ California Civ. Code S801(8) (West, 1954) See Appendlx A.

13/ S B. 95, Colorado Acts of 1975 Ch 326 ("Colorado Sunshine
Law") .

14/ First recognized in William Aldred's Case, 77 Eng. Rep 816
(L.R. 1611).

15/ Codified in the Right to nght Act of 1959, 7 & 8 Ellz II
c. 56 (1959).

16/ Fontainebleau Hotel Corp. v. Forty-Five Twenty-Flve, Inc.,
1145 2nd 357, 181 F1. 74 (1959). Colonial decisions fol-
lowing the English common law doctrine were earlier reversed.
Lynch v. Hill, 24 Del. ch. 86, 6A 2d 614 (1939). See also
People ex rel. Hoogasion v. Sears Roebuck & Co., 52 Ill.
2d 301, 287 N.E. 2d 677 (1972), cert. denied 409 U.S. 1001
(no right to limit interference with television reception).
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have been violated.: Though a structure may have been erected
‘partly.for spite, ‘it does not give rise to a cause of action
for cuttingLoff'light;4airror view if it serves a "useful and
vbeneficial"rpurpose.kgAs always»invlegal‘decisions,'the defi-
nitioneof‘"useful and'beneficiai".Will;befsubject to further
judicial'interpretation.

The legal alternatlves available to protect solar rights

are discussed below.ll/

A. Solar Easements
- As noted earlier, the expressegraht of light and air ease~

mehts*has heen recognized:in Colorado’andaCalifornia. There is
~also case»law‘recogniZing the express grant of negative ease-
ments in llght, air and view which prohibits an 1nd1v1dual
property owner's d01ng somethlng otherw1se ‘lawful on his prop-
erty because it w111 ‘affect the rlghts of another 1nd1v1dual'
property rlghts.le/ |

Economlc factors play a large part in evaluating the use-
fulness of such easements., In densely populated urban areas,
light and air easements mlght carry high prlce tags so. hlgh that
they outweigh the beneflts of a solar energy dev1ce. |

Tradltlonal negatlve easements are transferred: as part of

of the pr1v1leges of ownershlp of the domlnant estate (i.e., one

17/ Churchlll,' Lavenla (1976) Legal Alternatlves for the
Protection of Access to Solar Energy. Lewis and Clark
College, Northwestern School of Law, unpublished paper.

18/ Petersen v. Frledman, 328 p. 24 164 162 C.A. 24 245 (1958)
Tomboro v. Liberty Freehold Theater Corp., 25 A. 24 909.131
N.J. Eq. 513 (1942).
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to which the negativeﬁeasement discussed above iS"OWnea);lg/
Thus, they exist for the benefit of the dominant estate.
Further, they are only conveyed voluntarily. ‘Without some
syStem of transferability which would permit condemnation and
compensation where there is a public‘need; development might
be unduly hindered. Finally, it-is Unlikely that private ne=
gotiationsrbetween‘adjacent landowners would meet the conflict-
ing demands of a high-density area. | |

Yet, solar easements may be the best intérmediate step.
‘They may be used successfully in conjunction with other means
to protect solar rights. There is danger in moving too quick-
ly to enact a solar zoning ordinance which might not adeguately
provide for the variety of topographical considerations that
could arise. This has led to increased reliance, for the time
being, on solar easements.

A report assessing residential solar heating systems and
their application to the City of Colarado Springs includes a
model zoning ordinance which provides that solar easements,
once granted, shall be recorded with deeds and entered tpon

20/

the city plats. The study concluded that an ordinance

19/ Defined according to the "ordinary notions of mankind"
and taking into consideration the purpose of the dwelling,
such as house as a house, a shop as a shop. Kelk V.
Pearson, 6 Ch. App. 809, James L.J. at 811 (1817).

20/ Phillips, J.D. (July 10, 1975) "Assessment of a Slngle
Family Residence Solar Heating System in a Suburban
Development Setting®. (NSF Grant No. Gl—44210) Conducted
in Colorado Springs, €O, pp. 131-13%4. 2

=

.
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establishing 901ar7easements was the5moSt¢appropriate means to
protect solar rights in that city at the present time.

B. Solar Easements by Necessity

In order to avoid rendering useless a piece of property
whlch is landlocked and to which there is no means of access,
courts have recognlzed an -easement by . nece551ty. ‘This enables
an 1nd1v1dual to condemn an access road across neighboring
property. ‘ |

Someicommentators'havezlndicated that there is case law
which supports an~airf3paceesolar easement by necessity where
adjacent prOperty owner51COuld not agree'privately.gl/

C. Nuisance Law

Presently, nelther publlc nor private nuisance theory
-offers sufflclent remedles for 1nfr1ngements ofrsolar rights.
fAn-actlon for private nulsance is based on a showing of irre-
parable.injury.zg/ ‘Since in this country no one has a property
right to‘incident;sunlight,‘private nuisance action seems futile
unless«someone has7blocked an existing solar energy collector,
thereby cau51ng the owner higher heatlng and electric costs.
on ‘the other hand, thls “ex1sting collector" point .might give
rise to premature or 1nappropr1ate 1nstallatlon in order to pre-v

Vent ‘an ad301n1na property owner from bulldlng to an otherwise

,allowable helght. ‘Might that not,be an 111egal "taklngﬁ of a

21/ See F.N. 20, p. 129.

22/ 58 Am. Jur. 2d Nuisance S147 (1971).
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prdperty right? ”Aﬁother problém is the tendency of courts to.
apply a balancing approach‘whiCh‘might allow an interference
to continue where its "imporrahéé“ outweighed that of the in-
jury. 23/

~ public nuisance is even more limited in scope since an
aétivify miust affect some interest of the community as a whole
in order to be actionable.2/ Even if ordinances are enacted
defining ihférferehce with solar energy as a "public nuisance",
courts may require proof of inﬁﬁry’to the general public before
issuing injunctive relief. gihaliy, in nuisance actions, the
courts tend to enjoin the interference rather than provide com-
pensation for prior damage.gé/

D.. Transferable Development Rights

_ The concept of transferable development rights (TDR's)
divides ownership intb two categories: the physical land that
is owned and the development potentlal associated with that
land. 26/ Thus, an owner of property which is then designated

by a comprehen51ve plan for low—den51ty development can be

gé/ Madison v. Ducktown Sulfur, Copper & Iron Company, 113
Tenn. 331, 83 S.W. 658 (1904).

24/ See F.N. 22, S7.

25/ "Alternates to Zoning: Covenants, Nuisances{ Rules and
Fines as Land Use Controls". 40 Chicago Law Review,
681-781 (1973).

26/ Address by John Costonis to the Workshop on Solar Energy
and the Law (February 10, 1975) in the Interim Report .
submitted to National Science Foundatlon by the Amerlcan
Bar Foundatlon, pp. 19-21.
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compensated for the development potent1a1 lost on that property
by belng granted perm1551on to: develop land he may own else=~
where rather more 1ntens1vely.» Thls not only compensates the
owner who had lost development potentlal as’ the result of a
land‘use scheme, but allows the sale to take place in the pri-
vate market place, thereby ellmlnatlng the ‘need for government
fundlng.‘ The government would act merely as the administrator
of these prlvate proceedlngs.‘ o | ‘

This dev1ce has been suggested as’' a very versatlle tool

‘kto be used in conjunctlon w1th comprehen51ve 1and use planning.

If a partlcular plece of property is adversely affected say,
by the constructlon of a skyscraper whlch blocks ‘the sunllght,
" the affected property owner mlght be compensated by belng |
'granted guaranteed exposure to sunllght on another property he
owns. The use of TDR s could 1n thls way, solve a number of
local problems. ‘ | L |

“E. 20n1ng and Local Land Use Controls.t'Effect:of{Zoning,_

‘on the Utlllzatlon of Solar Energy Dev1ces‘"’r

FZonlng ordlnances present the most substant1a1 barrlers to
1mplementat10n of solar energy dev1ces and- poss1bly the greatest
potentlal for encouraglng 1ts use. The establlshment of legal
Hrlghts to 11ght, whether by easement or by statutory vestlng,
~can be accompllshed and regulated through zonlng laws.‘ Max1mum
'exposure to. the sun can be promoted through control of vegeta—
'tlon ‘and bulldlng helght. Mlnlmum energy conservatlon standards

can be included. Planned unit developments, view planes, and
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sidered in plans to take full advantage of the sun. .

w iy g

rmapped areas of crltlcal environmental concern' can be con-'

Density bonuses could be prov1ded as 1ncent1ves to de-
velopers to use solar dev1ces that have 11ttle 1mpact on the‘,
env1ronment., The bonus is glven for grouplng solar collec-
mizing the open space used. The centrallzed solar collectors,
especially those that requlre accessory structures, could then
supply .energy to the structures-ln‘that area. Thls alternatlve
- might well be. preferable to mountlng a solar collector on the
roof of each 1nd1v1dua1 building.

Zoning can, and does, frequently 1nh1b1t solar energy
_use.zZ/ .Ordinances currently 1n force may prevent property
which is zoned for a major use;(l.e,,‘resldentral,.lndustrlal)
also to be the site of energy-produc1ng equlpment. If’a solar
collector functioned for the benefit of other pleces of proper-
ty,_addltlonal_problems»mlght ar;se.

Secondly, do the limitations on size, height, density,
-locatlon and aesthetlcs of a structure promote the use of solar
-energy systems? A north-south Street requlrlng unlform set-
Jbackslof_bulld;ngs would_do llttle.for,eff;clent,userof:sun—

1ight, ~In such_cases, yarying,setbackswshouldkbe,providedvar.

27/. Address_ by Richard. Robbins to the Workshop on - Solar. Energy
and the Law (February 1o, 1975) in the Interim Report
..submitted to National Science Foundatlon by the Amerlcan
Bar - Foundatlon, pp. 15~ 19.

O
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kAlthough the ‘courts have generally not approved burely aes~-

~ thetic zon1ng,28/ some courts have allowed communltles to regu-
late hou51ng based on. appearance and conformity with the nelgh—’
borhood.29/ “The eff1c1ent provision of solar energy might be
a COmparable*crlterlon.

Bulldlng height limitations are a larger problem. - Where
bulldlngs are barely within the limit, there may be no room to
spare forftWelve‘incheS“of rooftop solar_collection, Side
;yard’requirementswcan be as much as 20 percent of the'total
lot'Width,ég/ leaving’little-room-for placement of other than
.rdoftop collectors. Some ordinances'limit;lots to only one
a¢ceSSoryVStructure; ‘A detached garage would preclude a de-
tached,collector‘orrstorage building. Therefore, solar col-
lectors might be exempted as a mattervof policy.
| Accessory uses, carrled out in accessory structures such
: as garages and greenhouses,.are often requlred to contribute
to the comfort -and nece351ty of. occupancy as well as to be
'7subord1nate to ‘the primary use of the property. Slmllarly,v
“"floor area ratlos"‘~ a zoning feature ~that limits the number

of square feet in: accessory structures - may create problems.

'g§/ ‘DeMaria v. ‘Fnfield Planning & Zoning Commission, - 159 Conn.
- 534, 271 A.2d4 105 (1970). Kenyon Peck, Inc. v. Kennedy,
210 Va. 60, 168 S.E. 24 117 (1968) . N ,

29/ ‘oregon- City v. Hartke, 240 Or. 35, 400 Or. 2d 96 (1965).
People v. Berlin, 62 Misc. 272, 307 N. Y. S.2d4 96 (1970).

30/ See F.N. 27, p. 17.
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1f the purpose of such ratios is to limit population density,
'solar collectors should be exempted. |

Usually, variance procedures permit exceptions to zonipg
regulations, though it establishes tedious litigation as the
only alternative to an uﬁﬁaVQIlee ruling from the local ad-
ministrative board. Perhaps a better; more efficient method
of appeal could be devised.

Nonrc0nfonming uses, structures which are already in

place at the time of zoning and do not comply with the enacted

Asténdards,aare'msually exempted from the application of those
controls. Yet theyiareaéftenyburdened by a restriction pre-
cluding any structural change»which.wouldipro;qng their use-
ful life. In solar terms, this means that retrofitting older
non-conforming uses«with,solar(devices,might:be;quh;bitgd,
'Again, a variance is available. But it would be easier and
less costly~t0wthefhomeowner if these problems,wereldgglt)yith
positively at the time when comprehensive land use controls
are adopted. If -too many uses are deemed non—confg;migg:r‘for
example, if 50% of the buildings exceed the height limitation
imposed ~ ‘the -regulation may be struck down on.constitutional
grounds.il/

Transferable development .rights might‘providewgnvangwef
-to this problem. The Colorado Springs Solar;Research;Bepgit

found the problems of retrofitting existing sttgcturesgto_be

31/ O'Reilly (1934) -"The Non-Conforming Use and Due Process
of Law". '23TGeorgetown Law Journal, p. 218.

3wk
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so. varied that'they_should oply’be respivéd on an}individual_
ized ad;hoc,basis‘rather than throughfa’generalized legislated
proteétidn.ég/' |

| Similafjproblems'aré present .in subdivision regulations.
SﬁbdiVisions, commércial‘developments, shppping centers, in-
- dustrial parks are usually subjectvbo requirements additional
to those imposed by the basic zoning ordinance. These regu-
lations insure that the subdivisidn mee£s specificvsafety and
health requirements and'provides for schools, garbage collec-
tion, utility éérﬁice, etc. Where such‘utilities are required,
:solét,cdlléctors may become uneconomical if they are merely
duplicating'servicés.

Building codes often have special problems all their own.
Current Uniform Codes coVer,‘with,ékCepﬁions, the installation
of sdiar Héating edﬁipmeﬁt; ‘The Colorado Springs Study found
the éxcepﬁiohsiarekSignifiéahtenoﬁéhkto warrant the addition
of‘a’héw éhépter'iﬁ'the'UhiformeéChanical Code covering solar

heating and cooling devices.

V. Biomass

Biomass is'pne oflthe Northwest's,reneWébié éhergy're-\’
‘;ouréés; mu§h-of whidh°eki§ts on federally-owned forest and
réngé iands;k?iﬁ‘inclﬁdes 6rganic'mattér‘grbwﬁ.as a fuel

source or as a residue that has value as a fuel source. These

32/ See F.N. 20, p. 92.
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materials include (1) wood residies in the forest and at mills,
(2) crop residues, (3) ahiﬁal wastes, (4) municipal solid-
wastes, (5) sewage sludge, and (6) cellulosic fiber from fuel
plantations. The basic enérgy potentials of these various bio-
mass sources were calculated in Table 7 to be 472 x 107" BTU.
The majority of this potential energy comes from wood residues:
and crop residues.

The major problem with biomass is indicated in the follow-
ing quotation:

When public agency andsprlvate industry personnel are

queried as to barriers that prevent the use of residues

for energy purpOses, there is general consensus that

there are no major institutional difficulties. Rather,

it is said, the difficulty stems from the costs of-

handling, transporting, and processing forest residues

‘relative to the values that can be realized from their

exploitation. 33/

The crop residue of straw grass can also serve as an exam-
ple of the constraints and p0551b111t1es of blomass utlllzatlon
as an energy source. Straw grass 1s a biomass reS1due left
after grass seed is harvested. The original method of straw
disposal was to burn it where it lay in the field. This burning
procedure was also a way to sanitize the field in preparation
for the next crop.

Burning as a method of disposal has been used extensively

not bnly in the grass seed industry, but elso in the fprest

33/ Doubleday, Jay (1976) Institutional Barriers to the Use of

_~ Straw Residue and Forest Residues for Energy. National
Science Foundation Project on Renewable Resources for
Energy.
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'TABLE 7

 RAW MATERIAL QUANTITIES, BTU POTENTIAL, -

~ AND COLLECTION COSTS OF BIOMASS ALTERNATIVES

. Wood .. Crop Animal = Municipal

'~ Residue = Residue = Waste = Waste Sewage ‘Plantations
Total Quantlt% Lam 8.8 3.4 4.9 0.2 253
(drytons x 10 ) e T S :
Total BTU. EOtentlal 2234 1a1 59 .. 79 3 - 4292
(BTU x 10l | L - , ’ |
Realistic Quagtlty 15 s&.8 0.8 2.6 0.1 1.
(drytons x 10 : : S - ' :
ReallstlclgTu Potential 254 141 15 41 1.6 19.4
(BTU X 10% L (53.8%)  (29.9%)  (3.28) (8.7%) (0.3%)  (41.0%)
Collection Cost ~  .66-2.02 .28-.50 .14 .11 - - .18

($/10° BTU)

Source: Northwest Energy Policy Pro;ect (1977) Energy Supply and- Env1ronmental
: Impacts - Unconvent10nal Sources. Study Module III-B, p. 96.
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products industry. The environmental probiems assocaated w1th
this dispesal method may be severe, especially in certain re- ;
gions, for example, the Wiliamette Valley. The 1969 Oregon
Legislature gave that state’'s Department of Env;xonmental
Quality aunthority to xegnlate field burning when reguired by

meteorlogical conditions, The 1971 Legislatute ordered the
evehtual eliminatioh;of fieid burning by yearly reduction of
the allowable acreage that could be burned. This in turn led
to the search for alternative uses of the crop’residuei} One
was as an energy source. “ o

Similar legislation responses to other waste diSpanl
problems may Freate a favorable climate for the conﬁérsidn of
biomass residﬁe to energy, However, befére any energy resource
can be developed by the nece;sary technologicél; engineéring
and marketing input, a long-term reliable source must be shown.
Some of the qﬁestions that must be answered before industry
will proceed in this area include;

1, What is the quantity available and for whatitime
périod? | N =l

2. Are there better, more profitable ways to use the re-
source other than as an energy source?

3. -Wi;l-the suppliers‘switch to other crops if satis-~
factbry alternativés to waéﬁe disposal canfhot be found?

4. - What impact willifpreigh‘competition have on the market?

~ Economics m@y_répreéent the ﬁajor,bérrier to the widespread

use of biomass as an energy'sourcé. Nevertheless, this may be &-Ji
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the energy source.repreéenting the-greateat immediate poteﬁtiall
both as to quantity and availability: The following is a dis-

'CUSSion of"the'viability of this energyfsouree?invlight'of'policy f
eptiOnslsuggested7ih Part II of this section on Unconventional

Sources.

A;” No State Action

Under . this pollcy the state would allow the ‘cost of this
energy source to be determined by the law of'supply‘and'demand.
If the cost of tranSpertation'remains a significant factor,
thetenergy seﬁree'may be feasible only within a short distance
‘of its point of collection. A secondary problem is then created,
as“aicontihuingfsupply*of the resource at a'predietable cost
cannot be‘guaranteed; '

B. Direct Economic Incentives

‘The fihanCialnimpaet of the state isian important"policy
area. fIfwa'biomass'product,is given a high;ptiority as ‘an
eﬁergy soﬁrce,‘thenbit‘may receive faverable tax treatment. If
it is'not’auprierity item'or‘looked.at.negatively, its.taxt_’
| treatment Wiil reflect this attitude. The follOWingjfinancial |
pdiiey tools are.indicativevof thbse that'may play a role in
! deeiding the economic viabiiity'ef a_biomass,energy’souree.

REE T Welght-Mlle Tax | | |

The user of a hlghway may pay three ba51c taxes. ,(a);
operator llcense and vehlcle reglstratlon fee, (b) fuel tax,
and (c) the welght—mlle tax. The welght—mlle tax is based on

the welght of the vehlcle, the max:%nm load it will normally
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carry and Ehé-mileé traVEieé;.

These taxes are primarily aimed at taxing thé-ugéfs of
"'the‘highwaYS’ih.SOmélpropdftibh to the costs théy iﬁcﬁr.\;Whéh
the legislatures choose these costs, responsibiliﬁy can be
breached aé shbwﬁ below: '

a. Public vehirles can be exempt from the weight-mile
tax. |

b. Vehicles cWﬁéd‘by farmers can be exempt from the
weight-mile tax and from "sconomic regulation" when transport-

ing farm products, or suppljes; materials and egiipment used .

on the farm, or when transportation is incidental to the Ope;a—'

tion of the farm. Farm vehicles may not be required to pay
registration fees at the samerate as other heaVy,Vehicles,
With these examptions, farm vehicles would normally pay about
one-half the taxes charged to other heavy vehicles.

c. Certain types of heavy vehicles»mayvpay a flat monthly
fee in lieu of thé weight-mile tax.

The possible impact of the weight-mile tax‘isvShQWn in

Table 8 below from thé Doubleday study.

TABLE 8
Round Value Weight-mile Tax
. : Trip of as Percentage of -
Type of Cargo - Mileage  Cargo Cargo Value :
Hog fuel (used as example. . Co
of straw grass cost) 20 $ 65 1.8
Hog fuel -~ . = S 70 . 65 . 4.36
Logs ‘§y< 360 850 . 1.97
Lumber - . R 360 1620 - 1.03
Wheat 360 3140 0.65
- Gasoline - ' 360 3700 0.55
Potatoes 360 4575 0.44

Flour ‘ ' 360 9011 0.23
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As cankbe seen, Eﬁ; hauler of a biéméss product.to be used
-as an energy source would pay a much highei percentage of his
’cargoias‘a'weighiémile tax. The 1egiélature may want to exempt
hog fuel or similar products used as an energy'soufce. The
precedent alreadylexistsvas the fee is waived for a farmer
\trénsportingkhiS'owﬁ‘cdmmodities.

. 2. Personal Property Tax -

In‘OreQOn,;thé;inventory tax is being phased out, with
all inventories to be exempt by July 1, 1980.. This exemption
is only with reference to'property taxation. Therefore its
effect onJownéfship of biomass materials should be of no long-
ﬁerm concern in Ofegon.:

3. Tax Exemption for Agricultﬁral Waste Facilities

At the present time, facilities used exclusively for agri-
cultural waste'stbrage'Can'be éxempted,frbm’property tax. The
problem becomes one 6f’éc0nomics: ASuch_a facility is.often
needed for théffairiy'shcrtqterm,,sb that.e&en a tax exemption
may not prove'enough of an incentive to encouragé its con-
struction. |

4. Tax,ReliéfbforfPollutibhuControl Facilities =
- The desire ﬁo_redpcg the polluting;effects iﬁ~disposing
 of biomass productsbsuCh as.grasskstréw‘and forést’residues by
burning haSjlead to the enactment of legislation permitting
‘tax relief. Thektax'rglief,ﬁovers solid waste'faCiiities as
well as f@cilities:té»remove and diSposé of straw. These can

be considered examples of "pollution control facilities".
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| These laws are now in effect in Oregon. é
The solid waste facilitieékcould be required to meet con-
~.ditions drawn up to impleméﬁtrététe‘énergy'p01icies: These
conditions could include any of the following:

a. ‘The substantial purpose of the facility must be to
utilize directly materials that would otherwise be 80lid waste.
| b. The purpose must be to utilize material by burning or
processing or through production; or use of material for energy
or other purposes.

c. The end produét must beé competitivée with an end pro-
duct produced in another state. | |

d. The end product must be a source of energy or have
other economic value.

5. Tax Incentives for Exploration, Research Development

and Innovation

Tax incentives may be-adopted to encourage the use of
boilers that burn biomass products and discourage the use of
alternative boilers. Rates could be flexible enough to pro-
vide for assistance in the early stages of research, develop-
ment, and usage. These rates could then be applied more
strictly once opeiations were underway.

6. PUC Pricing

The state governments could provide alternative financial
assistance in the form of PUC pricing policies.’ BiomaSS'pro4
ducts are already competitively priced, but the adoption ‘of

long run incremental pricing for other energy forms should
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enhance'their'attractiVeneSS.' As conventional energy rates
‘rlse, 1nvestments in unconventlonal forms- become economlcally
'feas;ble.

7. State Backedeoans

a pOIicy of state”1oan;guaranteeS'fOr”investments in
blomass capltal equlpment or the pollutlon controls equlpment
associated w1th blomass products could speed the process of
. adoption. - Wlthout such assistance, the private investor and
private financial institutions may be;heSitant to finance
capital expenditurésvin-new untested energy sources.

C. Indirect Government Efforts

1. Ccitizen Education

CitizensAshoula learn not‘only what types of energy are
availableg’but alsO'what'useS‘they can be put to. Then the
people might4demanaiappropriate'1egisiation to help lower costs
and raise availability. At‘the'samevtime, information might‘
be dlssemlnated about the poss1b1e uses of blomass as an energy
:source in home heatlng unlts, espe01ally when buried in one of
>the new and extremely effective free—standlng flreplaces and
'stoves; Wood scraps and other blomass products are often 1n-
';expen51ve or even free for the - taklng. 'The cost.and'energy
eff1c1ency of the various forms of biomass in variouS'types of
: heat produc1ng unlts could be compared, for publlc guldance.

2. Enlargement of Energy Departments o

| Each state's energy department could assist in the multi-

tude of problems encountered in 1ntroduc1ng a new energy source
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',into”the mainstream of energy use: ,AsSistance could include:
. a. Developing législaiion_qecessary to:provide_tax in-
centives, remove institutional constraints in.codes,:statutes

and constitutions. | / '

b. Develop educational programs promoting the use of
unCOnventibnal sources by private indiViduals as well as com-
mercial and municipal bodies.

c. Coordinate the research and planning efforts of both .
public and private organizations. .

4. Develop in-house e§pertiSe and act as a resource
center for unconventional resources. |

e. Organize and promote joint ventures and éooling with
respect to ownership, construction, and opération of biomass
burning equipment. These joint ventures could be especially
important to small municipalities which are capable of using
wastes for fuel but lack sufficient quantities,

3. iRemoval of Institutional Barriers

To utilize biomass products as a fuél source, sufficient
quantitites must be available. For example, many municipali-
ties have charters, constitutions or special laws that hinder
or prohibit their involvement with new energy sources. Possi-
ble areas oflrestrictions include:

a. Not being allowed to hold title to real property

b. Not being allowed to incur debt

c. Not being allbwed,to submit disputes to,arbitration

d. Not being allowed to enter into long-term contracts
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Sometlmes, restrlcrions cannot. be changed. - But revenues
could Stlll be generated for different energy—related progects
‘ by issuance of voter approved general obllgatlon bonds.
Env1ronmenta1 guldellnes may have to-be re-examlned‘in;
grelation'to'the energy.source in use.  If public policy dic-
tates‘the use ofscertain unconventional fuels, then allowances
‘for'the associaredppollution may have to be made. Alternatively,
tax"incentives may have to be provided to help reduce the
additional costs of pollution control equipment. -

D. Direct Governmental Action

1. Direct Institutional Requirements - |

' Special mechaniCal'codes could'be instituted that require
some or'ali new‘boilers_in buildings to be convertible. This |
WOuld?allOW'the”burning of biomass prOduéts uhen available,
and of other materials when not. Codes couldvalso address the
pollutidhfcontro1_devices ueCeSSary‘to'meet‘environmental‘
standards when biomass fuels are used. |

Sltlng preference could be glven to plants utlllzlng bio-

mass products and plants produc1ng blomass energy products
'(steam, electrlclty, dlrect drylng, synthetlc natural gas,‘
blogas, pyrolytlc gas, pyrolytlc char) 3 These 51t1ng’consld§
~eratlonstare of spec1al 1mportance because-the cost of,collec—
vtlon and transportatlon may run very hlgh.
2. State Development
'Since the cost of developing'and operating plants utiliz;

ing new forms of unconventional energy may be quite high, the
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state‘may want'to,play'a major role, depending on available

revenue. .Also, as energy becomes of ever increasing importance,

the states may want to insure a continuing supply of power ét
the lowest possible cost. Since the state is a major energy
user in the funning of numerous state buildings, institutions,
educational facilities, it has a captive market for at least
a portion of the energy thét it may generate by unconventional
methods. |

The state may wish to require,-based on federal mandate,
that municipalities use ene;gj4recover waste disposal systems:
separating waSte,into combuétible materials that might be
used to fuel energy-producing heating plants and metal and
glass that can be recyc1ed. The state could promote this
energy system by setting appropriate landfill requirements
and/or easements of certain pollution sténdardé. Using muni-
cipal'waste_has the advantage that it is: (1)_feadily.avail-
able, (2) in predictable quantities depending on population,
(3) already colleéted, (4) economical (because the disposal
problem is largely solved), (5) profitable if the>process
allows segregation and separation of metals andvglass that
might be rec&cled, (6) helpful in sol#ing pollution problems
that burning raw sewage had created (if a pyrolysis product‘—
gas, oil, or char - is used). |

The major constraints to the‘development of bibmass ener-
gy are the costs of,handling, tranéporfing and processing the

‘materials. The above list of policy options addresses. these

<

¢
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fprdblems“in'a variety of waye. Current-ebnstraints are few;
numerous opportunities exist to encourage biomass usage. If
they inereaSe'the pﬁblic's'aWareness of the~problem or lower
the supplier’ s cost of u51ng waste materials, the above policy

optlons deserve careful study.

VI. Wind Energy

Wlnd energy can be ueed in a varlety of ways. There are
non-electrical applications such as pumping water, powering
Vmachinery,’ventilating‘buildings, drying crops, etc., which do
not require the'conversion of wind into electrical energy.

They might be much less costly than the electric power that can
‘be’displaced,‘and*they'merir’serious study on‘those'grounds
alone. Most people, overlooklng thls,,focus ‘their attention
on the p0331b111ty of turnlng w1nd into electrlc power. Both
p0351b111t1es ‘need to be cons;dered'ln»detall.

Installatlons could range from- small, individual unlts
'supplylng a partlcular household or plant to 1ntermed1ate units
"used by a group of consumers (e. g., an apartment house or a
subd1v1s;on,’an 1ndustr1al park or a manufacturlng fa0111ty) to
a large, utlllty—operated energy 1nstallat10n, bullt on land or
‘»water, tled 1nto the energy grid. - The 51ze and shape of'the
towers, blades, and related mechanlsms w1ll thus vary greatly.

- The governments' 1nst1tutlona1 responses w1ll -of course,
vary according to the type, locatlon,«scope, and ‘ownership of

the installation. There are physical factors to be concerned
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with: danger to workmen and others who come into the vicinity,
as well as to énima}s4agd éven to ;hgvflora that may be éffgg;ed
by the operation of windmills. There ar,ezc_?mp;iex questions of
land use that must be considered as well.

State and_locél gqverpmen#sican,contrdgxphe cpp§truc;ipp
. of windmills through: |

1. Restrictivé,convenants limiting land use .

2. The legal status pf,upﬁind rights ﬁo p;g?ent inter-~
ference with the ‘wind resourée : |

3. Zoning regulations, concerning height, bulk,_aegtnetic
qualities, use, noise, and historic preservation

4. Safety, building, and housing .codes

5. Hazards to wildlife (birds, insects) and to navigation

6. Siting procedures for energy facilities

7. Utilities' powers of eminent domain

Not all of these cétegories will be relevant to each type
of wind enérgy instéllation.' But each could conceivably be
applied so narrowly and restrictively that wind energy projects
would be repressed into nothing more than 1oca1,-qnintegrated,
small-scale operations. Also, conflicting social goals —Vefg-;
preserving a beautiful vista, protecting‘the:integritysof-a
wildlife refuge, or maintaining' a historically or archaeologi-
cally important area - may encourage public policy to favor
objectives other than the harnessing of wind_enetgy-for purposes
of power prOduction.vnThése various factors would have to be

weighed against each other with care.
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If wind power 1s to be used to generate electrlclty, a
' new set of pollcy questlons arlses.‘>0n+s1te powerrgeneration,
] w1thout lnterconnectlon to a larger grid, may belPoSsible with~-

out reference to the'Public Utility Commission, though other
vregulationsfandlstandards concerning public safety and health
must be Observed. However, ‘because w1nd energy. 1s not con-
" stantly and rellably avallable, w1ndm111 owners will want both
access,to the utrlrtles/ energy supplies and tne right to feed
energy into the'larger systems. This raises complex service
and rate issues.

 For one=thing,"PUC?s might well decide that each connect-

ing,windbpowerwsource is itSelf‘adutilityfthat requires a
franchise; license, or permit'and that must meet the full
range of"criteriauestablished forvutilities- In that case,
the'development~of wind‘power might be set back significantly.
Few,independent developers‘will,be.willing to expose themselves
to the reqnirementsxthat‘PUC'sVnight impose on then.

It has been suggested that a mechanism~will have,to‘be
found for assuring'rhathindmills contribute electric energy
at peak rather than'at'slack‘periods, lest they aggravate the
‘peak-load problems of exlstlng utlllty companles and add to
instead of reduc1ng energy costs. Espec;ally if some form of
peak-load pr1c1ng is adopted; it is argued, windmill owners
'will;be encouraged by receiving higher;rates at peak periods
for the electric energy_that they dellver,‘and by having to

pay only relatively lower rates at off-peak hours, when they
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draw on thé utilities' supplies.

" Ackually, Such Yéfihéméhts are not hecessary in the
Pacifi¢c No¥thwest, where = increasingly - the steadily supplied
nucléay of coal=geherated base load will be expensive while the
hydroelectrie beékihg?ﬁbWét‘will continue to be available at
relatively very low cost. Wind-generated energy, however un-
reliably it is timed, will be welcome at any time, especially
Bécauée~6f'the-péééi%ility of pﬁmpedfstorage in the Pacific:
Northwest. |

Nevertheless, thé availability of wind-generated ‘energy
will coiplicate the task of any PUC. Care must be ‘taken in
arranging the interconnections ana rates to ‘ensure that.maxi—
mum benefits to all are derived. It will not be enough to
compare thé original costs of wind energy systems with the
cost of ‘other energy sources. The location of the windmills,
- the ‘timing of their ‘deliveries of energy, the rateS’atkwhich
this energy will be purchased, and many other faCtorSfmustrbe
taken into account.

The economic viability of wind energy depends, of course,
primarily on the actual wind resource in a particular area.

- ‘But ‘the ‘cost ‘of harnessing it can be impdrtaﬁtly~influenced
by a public policy in a variety of ways. |

‘A. Special Tax Incentives to Use Wind Power -

-To foster the development of neW'ehergy-sourCes, public
policy miglit dévelop direct incentives. These could include

specific tax breaks, or deliberately favorable 'regulations, or

. f" ™~
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other special arrangements that encouragestheugeneration«Of
energy through Windmills;, |

'With respect to tax breaks: investment tax credits are
by now'a WEdely used tool’of economic policy. Regulations to
reduce'a firm'svtax‘purdeh to the extent“that'it‘engages in
the construction of windmills would‘fitgeasily‘into the pattern
of other regulations (e.g., depletion allowances) that give:
preferential treatment to'inVestments; furthering public poiicy.
Accelerated depreciation of windmills and associated’equipment
has the effect oflreducing'ffor the short run) a firm's indi-
‘cated net”income‘and,ytherefore;~its‘immediatedincome tax ob-
‘ligation. 'Ali these measures constitute specific tax incen-
tives tO’the-energy producer;

AnOther poss1bi1ity“is Specialdencouragement to investors
to purchase bonds“whose proceeds are used to build windmills.
‘Interest cOSts on-such'bonds'could_bekreduced substantially if
they are actually issued by appropriate state or local agencies,
so that they become‘taxfexempt{ oryif’such agencies guarantee
rtheﬁ in'case'of default. A variety of'incentivesvcould‘be'used -
1n order to reduce the cost of ralslng cap1ta1 for progects
1nvolV1ng w1nd—generated energy.

‘ Further, the- developers of such projects might,receiye
’spec1al treatment w1th respect to property ‘taxes. Several
states have already passed leglslatlon whlch, upon appllcatlon,
essentlally freezes the property tax on- particular pleces of

land that are retained as "open spaces" and not used for further
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de&elopment. Grantingfsuch_preferential tax treatménf*to land
used for windmills would aid their development further. -

'Finaily, state and iocal’governments could make aVailable
land that they alreédyvownf.or“thatvthey may be willing to
acquire as windmill sites.- This possibility calls to mind the
problems and opportunities relating to the siting of nuclear
enerqgy piants which are discussed in detail in Task 6 of this
Report (see page 140). Corresponding institutional and pro-
cedural factors would need to be considered.

-B. Special Regulatory,Incentives for the Development of

Wind Power

Most likely, if wind-generated energy wefe made avéilable
to the public, it would come under the jurisdiction of the .
state PUC.” While this agency has not in the past been called
on to provide special incentives to a particular source of
energy, it might be asked to do so in the future if the public
interest suggests it. Any number of steps could be taken.

For example, the Pﬁc might encourage the development of
wind energy by allowing a relatively.high rate of return 6n
sales to utility compénies._ Alternatively; it could direct
these companies to purchase wind-generated electriditywwhehever_
offered, and to adjust their retail rates to reflect the iela-
tively‘higher cost of this energy, even if lower-cost hydro—'
electric energy is avaiiable at the same time. . It,cbuld even
allow incentive payments by utilities to develOpers of wind

energy to be included in the rate base, or for development
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costs to be covered. - A number of administrative decisions by
the PUC ceuld'encouragevgenerating more energy by wind power.

. Furthermore,ethe'rateHstructure relating to wind-powered
energy generation‘might-well be shaped to provide strong incen-
 tives. ‘An "inverted‘rate structure” might - particularly if.
it has"steep steps - previde a powerful incentive for private -
developers of windﬁenergy to sell as much as possible to
utility companies. Preferential prices for what obviously is
'interruptible»power‘mighﬁ well be censidered.

C. Indirect Incentives for the Development of Wind Power

Public policy could support the development of wind power

.in many indirect ways: bykencouraging research, by providing
all available information to the public, by helping in the
selection’andfpreparatien of appropriate sites for windmills,
and by’establiShing'an'apprOpriate legal framework with respect
to zonlng, prOperty rlghts, etc. |

| The 1nst1tutlona1 responses to the demand for w1nd power
"development are in pr1nc1ple the same as for - energy from other_
,unconventlonal sources. ~The Northwest may, because of ‘its
historic connectlon with the alrcraft 1ndustry, already have
developed a hlgh degree of expertlse relating to aerodynamlcs.
The~part1cular gengraphy.of the Northwest, espe01a;ly the
presence Of‘sea‘coasts,‘high:mountains, long meﬁnfein fanges}
and deep gorges, also SuggestS»that this regioh could derive
 special advantageS'from developing wind power.“AdditiOnal

stimulation of research and experimentation on generating wind
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energy may be paxti¢u1arly ;ewhrding in the Pacific Northwest,

Wind energy will require particular attenfibn,with regard
to zoning regulations. Theoretically, large Qindmills Couid
 be locatéd»in cities, among tall buildings which create sub- .
stantial aerodynamic effects of their own. But this is un-
likely. The détermination'of where windmills may be placed -
from a functional as well as 'an aesthetic point of view - may
create some problems for zcning authorities..»rhe environ-
mental impact of a wihdmill is not the same as that of a dam
or of a nuclear power station, but it is significant never-
theless, in différent-ways. |

This question assumes larger importance if one considers
that, given the necessary technological adyances, ihdividual
home owners may find it advantageous to build small-scale
windmills on their properties. This would make problems -
"perhaps disputes - far beyond those created by the placing of
T.V. antenna or of solar panels on a home owner's roof, The
building and zdning codes should be prepared to deal«with‘SUCh
questions. :The question of competing legal claims should one
wind generator advefSely affect another will also have to be
dealt with.

If energy generation by windmills Qére found to be eco-
nomical on a small scale, individual.windmillrowners not‘prinr
cipally in the buéiness of generating energy might want to
sell any.temporarily-available.surplus»power to a uiilitY-

Current ihstitutional,arrangements generally do not permit
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unllcensed energy suppllers to dellver power to ‘the existing
utlllty companles, considerations of public pollcy might make
it adV1sab1e for them to do so. The legal questions that would

arlse should be conSLderedvcarefully'in advance.

VII. Conclu51on

Because the costs of generatlng energy by conventlonal
methods arevsoarlng, new sources merit closer inspection.

With intensified research and development,_some of these
sources may prov1de new and potentlally 1nexhaust1b1e supplles
of ‘energy at competltlve cost.

The four‘unconVentional sources of energy discussed in
these pages,eaCh have some unique characteristics which call
for individual examination. But they also have some problems
in COmhon;‘ One conclusiOn is’that location is a very impor-
tant considerationi’especially in the case of'geothermal en-
ergy, where the cost of collectlng ‘the raw mater1a1 and trans-
; portlng it to the generatlng plant is a major factor. Another*v-
‘concluSLon is that generating facilities mlght, partlcularly
in the cases of solar apd wlnd energy, be constructed in large
numbers ahdson such a smal1'scale that they'serve'only indi-
vidual households. The institutional adjustments required'to‘
deal with such developments are not yet well understood, they
require careful study. '

-Thus-the major‘questions for the future are notkonifJ

“technical, but also legal and economic. Institutions must be



a3 R 250

designed to éoﬁé with'ﬁhé'parﬁiéulaf needs arising from the
eiploitatibh of uhéénVéﬁtiéﬁal:énérgy sources. In this vein,
new research could help to aetermine how current laws and in-
stitutions éhéﬁld-bé modifigd to accommodate changing needs
anhd requirements of the future. Public policy could lend
material assistancé to both the research and to the construc-

tion of thé institutional framework itself.
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APPENDIX 1

- ENERGY- DECISION MAKERS

Agencies & Functlons

1.

K-

b.

Public Utilitles Commlssion (I C A. § 61-501 et seq.)
Commission consists of 3 members appointed by

G ov. with Senate approavel (I.C.A. §61-201)
Vested with power & jurisdiction to supervise &
regulate every public utility and to do all things
‘necessary to carry out spirit and intent of pro-
vision of the Act (ICA §61-501)

Upon a finding by the Commission "after a hearing,
had on its own motion or upon compliant" that rates,
tolls, fares etc., or rules, regulations, etc. are
‘unjust, unreasonable, discriminatory, or insufficient,
the commission shall determine reasonable, just or
sufficient rates, regulations and shall fix the
reasonable rate or requlation (ICA §61-502)

Power to investigate and fix rates and regulations,
"After hearing, had upon its own motlon or upon
complaint,” . (ICA §61-503) _

Power to establish through routes. and establlsh

and fix a joint rate when remanded by public con-
venience and necess1ty and "after hearing had -
‘upon its own motion or upon complalnt.v (ICA
§61-504) -

“Power - to- investlgate 1nterstate rates, rules and
regulations to ensure compliance with Interstate
Commerce Act (ICA §61-~506) .
Commission shall have power "after: hearlng. o "

- to fix just and reasonable standards, classifications,

regs., practices or service to be furnished and
- followed by all electrlcal and water corporations

(I.C.A. §61-520)
Curtailment of electrlc or gas consumptlon-

- (1) . Recognized by Legis. that electric power and

 _ energy or natural or manufactured gas within

~ Pacific NW may become lnadequate to meet ‘
 requirements of consumers in Idaho and therefore
. an emergency may arise. -(I.C.A. §§ 61-531
. through 61-537) :

. (2) Utilities are to adopt and submit pIans to

, meet 1nadequate supply (I.C.A, §61-531)
-(3) Commission, after notice and: hearing pursuant
' - to its rules and regs., may adopt or reject
~ such plans (I.C.A. §61-532). ‘
(4) PUC has authority to declare an emergency with
' or without notice, upon a finding that an
insufficient of electric power and energy or
natural or manufactured gas threatens public
health, safety and welfare (I.C.A. §61-533)
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2, Procedure Before Commission and in Courts

(I.C.A. §61-601 et seq.)

a. all hearing and investigations before Commission
are governed by this act

b. Hearings - on complaint
Complainant and the Corp. or person complained of,
and such corporations or persons as the Commission
may allow to intervene, shall be entitled to be .
‘heard and to introduce evidence. (I.C.A. §61~617)

c. Formal hearings required full and complete record
of all proceedings and parties are entitled to be

: heard and to introduce evidence. (I.C.A. §61-619)

d. Siting PUC issues certificate of convenience and
necessity after information meetlngs and formal
proceedlng.

3. Department of Water ﬁesources -JWater Resources Board
.~ (I.C.A. §42-1701 et seq.)
a. Water Resources Board §42-1733
b. Powers and Duties (I.C.A. §42- -1734)

(o)

(2)

to formulate an integrated, coordlnated program
for conservation, development and use of &all
unappropriated water, Based upon studies and
public hearings in affected areas at which all
1nterested parties shall be given opportunity
to appear.

Conflict in state is over water for hydro v.
irrigation. See Snake River Plan for their
planning effort. _

4, Office of Energy (Exec. Order No. 76-4)
- Responsibllity to

(1)
'(3)

‘(4)
(8)

Promote energy conservatlon

Educate all levels of society to benefzts of
appropriate technology which uses renewable
energy resource systems, through programs of
demonstration and 1nVOIVement of all Idaho's
citizens. :

Make known to all citizens results of all

:promls:l.ng energy ‘conservation programs.

Coordinate energy - pollcy and related activities
of all state agenc1es and insure undprstandlng
of impacts of energy policy dec151ons made at

‘all levels of Gov't

nothlng in this executive order shall be interpreted
‘to ‘give the Office of Energy any regulatory -authority.”

(
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B. Requirementsvo;;ngvisions for Public Participation '

1.
.8

b.

Rule-making Procedures L Gt T e

After at least 20 days notice, afford "all interested
reasonable opportunity to submit data, views, or ‘
arguments, orally or in writing."” .

in case of substantial rules, opportunity for oral
hearing must be granted if requested (I.C.A. §67-5203
State APA) DI ' :

‘Inlcbntested,cases;'all.pérties shall be afforded an

opportunity for hearing [§67-5209(a)]

parties may respond and present evidence and
argument in all issues involved [§67-5209(c)]
"Party" means any person or. agency named or
admitted as a party or properly seeking and en-
titled as of right to be admitted as a party

- [§67-5201(5)]

"contested case" means a proceéding, inclﬁding but

- not limited to ratemaking and licensing, in which
- legal rights, duties or privileges of a party are

~to be determined by an agency after opportunity for

hearing [§67-5201(2)]
Power Plant Siting ~ 3 permits

(1) Water permit (cooling) =

(2) Air Quality - Dept. of Public Health and Welfare

(3) Certificate of Convenience and Necessity :
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II. vWASHiNGTONA

A, | Agencies and Functions

1.

-

b.

K-

‘b

“Utilzties and Transportatlon Commlssion (RCWA

§80,01,010 et seqg.)

Power to regulate in public interest rates, services
and facilities of all persons engaging in trans-
portation, supplylng any utlity service or commodity'
to the public for consumption (RCWA §80.28.040)
Powver to fix Just, reasonable and compensatory rates
upon findlngs "after a hearlng had upon its own
motion, or upon complaint” (RCWA §80.28.020)

Power to order improved quallty of commodity on

.flndlngs ‘"after such hearing" (RCWA §80.28.030)

Power to order improved service on . findings "after

‘hearing" (RCWA §80.28.040)

Regulations - General (RCWA 580 04, 010 et seq.)

{1) :Complaint may be made by Commission on its own
motion or by any person and upon such .complaint
‘Commission shall give notice and opportunlty for
hearing (RCWA §80.04.110)

(2) Hearings - as provided for in §80.04.110 -

(a) complalnant and corporatlon or person
-heard and 1ntroduce evidence (RCWA §80.04.120
(b) Formal Hearings require full and complete
record of all proceedings (1d.)

(3) Rules and Reg.: A hearing is required, if re-
quested, for adoption and promulgation of all
rules and regulations "No person desiring to
be present at such hearing shall be denied
permission." (RCWA §80.04.160)

‘State Radiation Control Agency

Dept. of ‘Social and Health Services is desmgnated

-as such Agency and "shall be State Agency having
's0le responsibility for administration of the
-regulatory, licensing and radiation control provision
-0f this chapter."”

"{RCWA §70.98.050)

‘The ‘Agency shall: '

(1) Develop Programs for evaluation of hazards
associated with use of ionizing radiation;

{2) formulate, adopt promulgate & repeal codes,
rules regs., relating to control of sources
-0of ionizing radiation

(3) collect and disseminate info. relating to &.
control of sources of ionizing radiation '
(RCWA §70.98.050)

The -agency shall provide by rule or regulation

for general or specific licensing of "byproduct

source, special nuclear materials,.. . . or other

radiocactive material. . ." (RCWA §70.98.080)
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3. Office of Energy 2nd Session 1975-76 Chapter 108
a. Duties of Energy Office: - Ch, 108, §5
- (1)  to éstablish and maintéin central repository
for correction of ‘data on energy resources

(2) to prepare analyses of such data’

(4) to develop and disseminate guidelines for

: development of conservation plans for use by
gov't, industry and citizens

(5) to prepare (with energy advisory council)
contingency plans for implementation by

-~ state gov't for energy shortages or emergencies

(9) to present state's interests in field of

- nuclear energy to Fed., regional and local
authorities and to private interests. :
b. creation of "energy facility site evaluation council"

Sec. 31, Ch. 108 Law of 1976

Duties of the "Council,” Sec. 32.

(4) Develop and apply environmental and ecological
guidelines in relation to type, design and
location of energy facilities.

(5) to establish rules of practice for conduct of

- .public hearings pursuant to APA (RCWA 34.04.
et l-Seq.) ‘ -

(9) ' to conduct hearings on proposed location of sites

(11) establish means of monitoring of effects
arising from construction and operation of

-~ energy facilities
c. The "council" shall: )

(1) Receive all applications for energy facilities

. site certification :

(2) Commission its own independent consultant study
to measure consequences of proposed energy
facility on the environment of each site

R application [Sec 35, Ch. .108 Laws of 19761}
-~ d. Makeup of council - Agency heads or designates
‘ 1 stop permit process

B. Requirements or Provisions for Public Participation

1.  Prior to adoption of any agency rule, "so far as
' practicable, the adopting agency shall publish
notize and afford interested person opportunity
to submit data or views either orally or in writing
~ (RCWA §34,04.020) ; :

"a. "Rule" includes every reg., standard, or state-
ment of policy or interpretation of general
application & future effect, whether w/ or w/out

- prior hearing (RCWA §24.04.010)
2. In any contested case all parities shall be
afforded opportunity for hearing after reasonable
notice (RCWA §24.04.090)
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"Contested case" means a proceeding before an
agency in which legal rights, duties or privileges
or specific parties are to be determined after an
agency hearing. ( RCWA §34.04.010)
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Agencies'&‘Functions7

1.

Qe

- Public Utllltles Commﬁss*oner dut*es

Shall represent customers of any public utlllty
(ORS §756.040) & protect such customers & the

" ‘public generally, from unjust & unreasonable

exactions & shall obtain for them adequate service
at fair & reasonable rates (Id.) -
Power to superv1se & regulate every pub11c

~utility, RR., air carriers, etc. (ORS 756.040(2))

Authority to adopt rules & regulations relative
to the statutes the administers & to govern

" proceedings before him (ORS '§756.400)

Rulemaking Procedure
(1). "Rule" means any dlrectlve, reg., or
- ‘statment that implements, interprets or
_ .prescribes law or policy (ORS §756.400)
(2) 'Prior to adoption, amendment or repeal of
- any rule, the commissioner shall:
(a) give notice &
- (b) afford all interested persons reasonable
' - opportunity to. submit data, views or
-arguments either orally or 1n wrltzng
(ORS §756.410)
All hearings shall be open to the public & a
full record shall be kept (ORS §756.521)
Commlssioner may permit any person to become

a party who might  have been such a party
(ORS §756,525 (1)) ,

- Any person may make appl1cat10n to be a

party & commissioner shall determine the interest

of the applicant & shall grant the application

. 1f such appearance & partlcipation will not

£.
g.

-~ unreasonably broaden the issues or burden the
'vrecord (ORS 5756 525(2)) ,

 ﬂ'Department of Energy (ORS 5469 030 et. seq. )

- The Department shall
endeavor to utilize all publlc & private ,
sources to inform & educate the public about

- energy problems & conservation §469. 030(3)(b)

engage in research §469.030(2) (c)

administer fed & state energy allocations &
conservation programs.& R&D programs' '
§469.030(2) (2) \

clearing house for energy research §469.030(2) (£)
prepare contlngent energy programs §469.030(2) (g)

Information supplied to Dept. by producers, suppliers
& consumers or energy resources shall be confidential
(ORS §469.090(1))

Energy Policy Review Committee

- created ORS §469.130(1)
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- Dutles.' : '

- Shall represent to Dlrector fo Dept. of EnergY
public concerns or contlngency or. curtailment
plannlng §469,130(3) (a)

= Review conservation programs & recommend public
info pollcy (1d. (3)(b) o

= Review statutes & rules for consistency w;th
State's policy set out in ORS 469,010 -

(ORS §469.130(3) (e).
= Energy Facility Siting Council (ORS 5469 330)
- @, Site certificate acquire through application
with council for certification (ORS §469.330)
; Council shall give public notice of applicatlon
Id.) :

b. Council shall hold public hearnngs in affected

areas, "as it deems necessary" on application’

€. Any person may appear personally or'b C°un59l

to represent testimony in any hearlng?biforn
the council on any appllcatlon for site certlflcation
(ORS 5469 380(1)‘
- Council may permit nay person to become a
party by intervention "who appears to have
an interest in the results . . . or who
represents a publlc rnterest in such resultso
(§469.380(2))
d. Powers & duties of EFSC: (ORS §469.470)
(1)  Conduct & prepare studies, investigations,
, research & programs relatlng to all aspects
- of site selection
(2) After public hearings, designate areas
Suitable or unsuitable for use of sites for
following types of energy facilities:
(a) nuclear-fueled & fossil-fueled thermal
power plants;
(b) Geothermal power plants

(4) Conduct public hearing on proposed location
of any s1te after appllcatlon is filed
(5) Encourage voluntary cooperation by the people,
-,munlclpalltles, counties, industries, agri-
- cultures in establlshlng standards for 51te
selectlon
The council shall set standards & rules for safety,
construction & operation of thermal plants & nuclear
installation which shall: take 1nto account the
;follow1ng° (ORS §469.510)
(1) -Health, safety, & welfare of the publlc B
(4) Land &. water use characteristics of any site:
_1ncluding aesthetics & the env1ronment & 1mpact-
-on present & future use of adjacent areas.
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Plant - Trojan

Owner - Pacific Gas & Electric Co.

UTILITY TRACK

Date
‘2/67
2/68
6/69
271
11/71
- 2/73
11/75

NRC TRACK

6/69

7/70
2/71
11/71
2/73

8/73

76

11/75

v_:Code

PGE-1

PGE-2

" PGE-3

PGE-4

PGE-5

PGE-6

PGEf7

:‘5ﬁgcfiD"
NRcézi,s,""
NRC-3._
NRC~4
NRC-5
s
NRC-7

 NRC-8

FEDERAL AGENCIES .TRACK -

10/71

10/71

. 8/70

8/70

- COE-1

~ poC-2

DOI-3

HUD-4

v Event

'z»Public‘Annouocement

Site Selectioo & Land Purchase
Utility Dockets CP Application
Construction Began

Utility Submits ER

' Utility Dockets OL Application

Fuel Loading

;Utility Applicant Dockets Construction Permit

Application

’jACRS Letter Received

! DCP Issued

gi;Utility Submits Environmental Rpt.

‘ Utility Dockets Operating License Application

: _ngoissued

KCRSkLetter Received

ﬁDperetiugDLicensefIssued.

‘ Various Corps of Engineers Reviews Completed (Appl.
for Activities in Navigable Wtrs.; Discharge into
‘»Navigable waters; Permit for River Structures, Etc. )

. Columbia Fisheries Program Office Approval of Intake

Structure Screen

" Fish and Wildlife Comm. and DOI Review of CP Complete

HUD Approved Cohsttuction

260



FEDERAL AGENCIES TRACK (ggprique&)' SR e e T

11/70 FAA=5 Notification of Construction or Alteration Qf .
Possible Hazard to Aircraft

5/11 | FAA-6 Installation of Microwave Relay System & Approval
S to Operate Radig Transmitter or. Expand Currently
) _Licensed Coverage
10/70 FPO-7  Review Gomplete
8/70 HEW-§ Review Complete

REGIONAL AGENCIES TRACK :

6/69 REG-1 Northwest Regiqn, FWPCA Review of Waste Discharge

6/70 REG-2 Northwest Regional Coordinator, DOI, Review A

STATE TRACK

11/70 s-1 Goyernors Task Force on Nuclear Poyer Plant Siting
Accepts'Recommended Site for Construction '

/11 §-2 Governors Letter of Certification

5/75 $-3 Site Certificate, oao (ONTEC)

3/ S-4 Certificate of Compliance for use of Columbia River
(FWPCA; Dept. of Ecology) .

6/75 5-5 NPDES (Env. Quality)

2/n 8-6 Certificate of Compliance for Liquid Discharge into

Columbia R. (Env. Quality)

10/69 8=7 . Permits {3) far Construction of Water Storage (Water
Resources Dept;)

7171 S$=-8 Various Permits for Barge Basin,-Sewer, Cooling_Lines,
: Intake Structures, and Blowdown Pipe. (Div. of
State Lands)

711 : 5-9 . Varjious Permits for Rad. Env. Monitoring, Community
« : - & Public Water Sys. Emergency Response, Production &
~ Delivery of Domestic Water, and.Liquid Waste Disch )
into Columbia River (Oregon State Sanitary Auth ) k.,ﬁ

10/70 .5-10 : “Various Permits to use. Underwater explosives, to
) Collect Wildlife for . Ecological and Rad. Studies, and
Design Approval of . Intake and Pumping Facility.
(State Fish and . Wildlife Comm

. 261



\_/ STATE TRACK (Continued)

6/71

8/69

6/75

1/71

OTHER TRACK

2/71

- 5/69

4/71

s-11

§-12

- 8-13 _

S-14

o-1

. 0-2

>Various Permits for Use. and Alterations of US. 30 and

Other State Highways ‘(Highway - Comm. )

" Approval for. Railroad Spur to Intersect Highway‘

and Authority to Operate Impaired Rail Track

Clearances (PUC)

Submittal of Fire Protection Plans and Permit to

C'Operate Pressure Vessel

Inspection and Certification Requirements (Oregon

vBur. ‘of Labor.) -

Various Permits from Local Govt. Agencies for Air .

Containment Discharge, Transmission Line Easement, and

- Admin. Bldg. & Guardhouse

Various Permits for Building Removal Privilege to

=Survey, and Grazing Rights

VarioUs,Permits to Install Culverts & Grade Crossings,

- for Electrical Work under Rails, and Industrial Track
- Agreement (Burlington-Northern)
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TROJAN NUCLEAR PLANT LICENSING ACTIONS

- The major licensing actions for the Trojan Nuclear Plant of Portland General
Electric Company (PGE) are shown on the Network.' ThefTrojan ‘plant fed
power to the Pacific Northwest (PNW) grid in December 1975 and achieved

full power in May 1976.

At theltop of Nerwork is'e‘generalized'echedule for siting nuclear power
plants in}the'Pacific Norchwest (PNW’. This series of mejor ﬁiieStones

was develooed'byithe‘Pacific'ﬁorthwesr\Utilitiee Cohference Committee (PNUCC)
based onvanalysis of experience in the PNW. It:is used in scheduling

resources in the PNW. Actual plant progress can be -compared to the standard.

PGE had retained Bechtel to make nuclear plaht siting studies in about 1962.
" The study was updated in 1966, and on the basis of it and PGE's need for
power, options were—takehron two sites in the Columbia County area. Test

- borings were made and the Trojan site was selected.

At that time';here'oae_no‘single Oregon ehtity charged-with siting ofvnuclear'
;plahte,.so PGE applied for tyoicelythermalrplanc licenses,,aho‘at~the,s;me
time apolied for;e'construction permit from AEC;‘,“

In December 1969 the Rovernor appointed a Task Force on

~Nuc]ear’~-‘P1ant Siting, which in Novemberf 1970 accepted the Il'rojan sji'ﬁteﬂbfor
constructioh‘.;; In February 1971 the AEC: issued a construction permit. h
_ASLB hearinge were'held three months prior,to ieehance of the cdnstructiohv

permit.

Construction was scfficiehtly complete by late 1975 that the plant was able
to produce power for the PNW grid in December 1975 Construction

 forces continued at the site until about May 1976, however.
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Because ﬁajah is sited aaﬂi‘:ﬁ‘e Columbia iii‘ver that ’Bbi:&éié both Waéhingtoh
and Oregon, licenses on use of the Columbia River and discharges to it

were required from the State of Washington.

At the time of NEPA, PGE submitted an initial environmental report. With
subsequent guidelines an Envirohmental Report (ER) was prepared

and the Final Environmental Statement (FES) was issued in March ]973

There aré a ﬁﬁﬁber of NRC reviews whith precéde issuance of a construction
‘permit (e.8.; quality assurance program) or an operating license (e.g.,

physicdl security plan, radiologicdl emergency response plan).

The many state and regiouaibpefmits required for Trojan are shown on the
Network. Application for these permits did not appeat to be on the critical

path for constructing Trojan.

' Fer Trojan the critical path 1s PGE's aetivities through selection of an
-architect-engineer, and the AE's preparation of the coﬁStructiduvuermitv
materials. With the creation of the Governor's Task Force On Nuclear
Plant Siting, their review became the critical path. Then for a three-
Gionth period the AEC-ASLB deliberations were on the critical path. Upon .
granting the construction permit, the construction and startup of the

plant was on the critical path.

NCA
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Plaﬁt - Skagit

l&2:

" Owner - Puget Sound Power & Light Co.

REGIONAL TRACK

Date
1/73
3/74
3/74
3/77
3/78
6/80
3/81
1/83

6/83

UTILITY TRACK

1/73
12/73
5/75

LOCAL TRACK

10/73
276

. STATE TRACK °

5/73
1/74

1/76
6/76

1/77

 Code -
- ?NPél i
PNP-2
PNE-3.

-PNP-4~’*”

PNP-5

PNP-6

PNP-7. cl
PNP-S

BP9

- PSP-1
pSP-2

' pSP-3

Event B

' 'Regional Selection of Unit '
'AE & Site Selected NSSS Contract Awarded
_State site Appl. Submitted

leConstruction Under,LWA Beginé

Construction Under cP Begin

-Setting of NSSS Components & TG Auxiliarise
%ﬁFSAR & ER Tendered
Receive Operating License

‘Commercial Operation

- Site Selected
,NSSS Ordered

'Land Purchases Completed

;Application for Rezoning -

‘Rezoning. Granted

Appl & Approval for Met. Towers

Appl. to EFSEC for Certification of Site, Including

NPDES.

EFSEC Approvaliof NPDESjAppi.
Appl. & Approval for River Bed Test Drillings

EFSEC Issues Site Certificate
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EPA TRACK

1/76

. EPA-1.

NRC TRACK

8/74
4/17
1/78
8174
5/15
1/77
3/77
3/78
3/81
3/82
12/82
3/81
2/82
4/82

1/83

 NRC=1
NRC-2
g

| NRC-4

NRC~5
NRC=6
NRC=7

NRC~-8

NRC-11

NRC-12

NRC-13

NRC-14

NRC-15

NRC-16

NRC-17

* EPA Concurrence on NPDES Application

PSAR Submitted

ACRS Letter

End Safety Hearing

ER Submi;;ed:. :
FES Iésuéd:

End Eﬁ@itonmental Hearing

LWA Issued

CP Issued

FSAR Submitted
ACRS Letter »

Safety Hearing

ER Submitted

FES Issues

Env. Hearing

0L Issued
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SKAGIT NUCLEAR STATION LICENSING ACTIONS

The major licensing actions forrthe'Skagit NucleaIVStation of Puget'Sound
Power and Light'Company'(PSP&L) are shown on‘the Network. PSP&L has not
received a construction permit for the station to the present. At the

top of the Network is a generalized schedule for siting nuclear power plants
in the Pacific Northwest (PNW). This series of major milestones was
developed by the Pacific Northwest Utilities Conference Committee (PNUCC)
.based'on‘analysiS'of experience in the PNW. It is used in schednling
resources in the PNV, Actualbplant'progressican be compared to the

standard.

" The initial actions for thevSkagit station were taken somewhat earlier
than suggested by the generalized schedule. ‘An’important’early action
~in the.sitingiactivity vas a request to'Skagit'County‘for rezoning of. the

site. The approval was granted in October 1973 (befOre commercial

operation).

At this time, in the State of Washington, there is a one—stop energy
plant certification process, presided over by the Energy Facility Site
A Evaluation Council (EFSEC) The initial hearing by this body on an
.application determines whether a;proposed plant 1s in accord with the-
v'lan'd 'managenent plan of :th‘at area. If it is, and the documentation <
accompanying ‘the application for site certification 1is adequate, EFSEC"

accepts the application.

':Priorito‘certification of;the'site;‘a»utility may invest up to a quarter

million dollars in site improvements:
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. In‘fheory the EFSEC reCOmmeﬁdation for site certification followed by the

Governor's approval 1is the only license required from state and local

(jT 

agencies. In practice there are exceptions. For instance,'thé utility
may‘épply’to tﬁe county for a building permit for construction of |
standardwbuildings (eig+s officés'dr‘waréhouées); iﬁstailatibnrdf the
interim météorbibgicéi tower precedes EFSEC review; and the ownership
'dfiriver'bottomS‘has been vested with the Departmenf oeratuxéi Resources.

But these types of licenses are minor.

In the case of Skagit Station EFSEC has recommended to the Governor that
the site be certified. The Governor has not approved the recommendation
as of this date. The council approved the NPDES application in January

1976. EPA concurred in the action three months later.

Several months after submifting the documentation for the application for
site certification with EFSEC, PSP&L filed with NRC its application

for a construction permit. An environmental report and-portions of the
preliminary safety analysis report were submitted.with the application.
ASLB hearings have been convened several times, and are presently in
irecq ss until early 1977 awaiting further tgstimon§ on need for power.
Antitrust hearings-—not shown on the Network——have also been held for thé

Skagit Station.

The relatively late completion of land pufchase-—May 1975 occurred because

two small parcels of land were involved in legal ‘complications.

The critical path for licensing Skagit starts with PSP&L site aﬁé architect-
eéngineer selection, then to Skagit County Commissioners for theirezoning
change, and ‘to EFSEC for recommendation for certification :of the site.

The Governor's approval is ppresently on the critical path. - Should that (.,f
'be‘granted‘9hort1y,?the‘NRC“construction permit ‘hearings could become the

critical ‘path. TFollowing granting of the construction permit :the critical

ipath appears to be ‘the ‘construction and startup of the plant. 269



Pacific Northwest Laboratories

. ‘ A\ | : qp. . .
o o o~ Baflelie
. s . ?21531,‘ R ",F{;fﬁ "~ Battelle Boulevard -

. Richland, Washington 99352
Telephone (509) 946-2209

- November 5, ]976 e | o R '_  - | Telex 326345 , v

Mr. Andréw Robart- - -
- Office of State Programs -
Nuclear Regulatory Commission
Mail Stop MD 7713 '
Washington, DC 20555

Dear Mr. Rébart: v o
. INTERIM REPORT ON LICENSING PROCESS
FOR TROJAN AND SKAGIT NUCLEAR POWER PLANTS

As part of the U.S. Nuclear Regulatory Commission (NRC) program investigating
efficiency in federal/state siting actions, Battelle Pacific Northwest
Laboratories (PNL) has examined the detailed licensing process for the

Trojan and Skagit nuclear power plants. The data obtained are summarized

in two tables and three flow charts enclosed. ‘ ‘ :

From examination of these two cases it appears that the critical path for
licensing begins with the utility's activities in deciding on a nuclear
plant-and site, and continues. through selection of an architect-engineer.
The critical path then passes through the utility's action in obtaining
local (county) approval of the site, which may involve rezoning and local
land use hearings, Two activities then proceed in parallel--obtaining site
certification from the state, and a construction permit (or 1imited'work
authorization) from the NRC. Possibly the architect-engineer's (or the
utility's) preparation of the Preliminary Safety Analysis Report (PSAR),
the Environmental Report (ER) and related documentation which accompanies
the site certification and construction permit applications, may be on the
critical -path for a period of time. ,

It is difficult to discern the actual critical path because the scheduling
of activities:is often arrived at by estimating when some other critical -
~ decision is likely to be made. For instance, the architect-engineer may
schedule the completion of the PSAR/ER to coincide with a county's expected
action. If that approval is early, the architect-engineer's activity may
be on the critical path, otherwise it may not be. This same type of ,
.consideration may determine whether state or federal actions are on the
critical path, and for how long. : -

‘In the case of Trojan, the critical path appears to be the state's attivfty

~in certifying the site. The NRC granting of the construction permit was on
the critical path for a brief period. The same appears likely for Skagit.
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Mr. Robart
November 5, 197

2 o o o | | 4 -

With the issuance of the construction permit the critical path_appears to

‘be the utility's construction and startup of the plant, .

In the case of Trojan, and to a lesser extent Skagit, many special permits
and licenses were obtained, as shown in the attached tables and charts,

None of these were, or need be, on the critical path. - One-stop 1icensing,

as practiced in Washington, for instance, eliminates many of them. For early
nyclear plants the problém arising from obtaining these permits and 1licenses
may have been in knowing that they were needed and what was required for the
application. There are now companies that specialize in detailing the needs
and timing for nuclear plant permits and licenses. ' . , L

Of course, a major factor in determining the critical path for nuclear plants
.is the timing and degree of intervention in hearings, This factor lead
several utility/regulatory personnel to speak of the need to combine hearings,
such as conducted by federal/state agencies, to reduce duplication,

This, in turn, Jead to the suggestion that responsibilities be assigned to -
qualified states with federal review, and vice versa. For instance, the
responsibility for environmental approval, within federal guidelines, would
rest with the state., A1l hearings would be conducted by the state, Safety-
related approvals and hearings would be a federal responsibility. From the
utility's point of view they would 1ike to prepare a single ER and safety-
related document, whether or not responsibjlities were assigned to single
agencies. e

The need-for-power issue was cited by personnel in the regulatory chain as
one source of delay in the 1icensing process. What they would apparently
likg is a regjonal forecast that all the participating entities could stand
:behind. There is some hope on their part that the PNW Regional Commission
study on energy regquirments for the PNW will meet that need. They see the
needtfqr-p0wer issue becoming more of a regional consideration with increased
participation by review agencies and other governmental bodies in formulation
of the projected ‘energy needs. :

‘Puget Sound Power & Light Company and Portland General Electric Company

‘personne] have reviewed the enclosed charts and tables and have made some

‘additions and/or corrections to them. If you wish them to provide additional
specific data, please let me know. My intention is to await yeur further
needs, bgfore I contact them again. -
/

Zéjg;ﬁi,ly, g,
?ﬂﬂ A
Harold Harty, Manage

Electric Power Programs ™

‘HH:nb - | — o | : u
cc: James Baroff, NGC ' (iif
R. T. Jaske, NRC o
D. Merwin, HARC
J. W. Litchfield, PNL
S. Salomon, NRC
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APPENDIX 3

STATE LAWS AND REGULATIONS REGARDING

GEOTHERMAL RESOURCES

IDAHO

State Law: "Idaho Geothermal Resources Act (1972),"
Idaho Code Sections 42-4001 to 42-4015 (amended
1974); Sections 47-1601 to 47-1611 (1972)

Leasing Regulations: "Rules and Regulations Governing
the Issuance of Geothermal Resources Leases," Board

~ of Land Commissioners, 1974

Drilling Regulations: "Drilling for Geothermal
Resources: Rules and Regulations and Minimum Well
Construction Standards," Department of Water
Resources, 1975

OREGON

State Law: H B. 2040 1975 (amendlng 1971 "Geothermal
. Resources Act"); H.B. 3185; 1975 (geothermal
~heating districts)
Leasing Regulations: "Geothermal Lease Regulations,”
’ 75-010 to 75-605, D1v1s1on of State Lands
(Revised 1975) ;
~ Drilling Regulations: "Geothermal Regulations,"
Ch. 632, Div. 2 (20-005 through 20-170),
Oregon Admlnlstratlve Rules Compilation, 1972.
’ (Department of Geology and Mineral Industries)

 WASHINGTON

State Law: Tltle 41 Ch. 2, Art. 9 - “Underground Water" -
. Sec. 41-121 amended in 1973 to include "hot water
and geothermal steam" as underground waters.
- Leasing Regulations: "Rules and Regulations Governing
the Issuance of Geothermal Resource Permits and
~ Leases," State Board of Land Commrsszoners, 1975
Drilling Regulations: (pendlng) Oil and Gas Conservatlon
Commission '
State Law: Title 79 RCW, Ch. 43 - "Geothermal Resource
Act," 1974 Legislature (Third Extra Session)
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APPENDIX 4

SUGGESTED POLICIES FOR THE

- DEVELOPMENT OF GEOTHERMAL ENERGY
from | b
State POllCleS for Geothermal Development

- : by Douglas M. Sacarto
-Natlonal Conference of State Leglslatures, Pages 4 6

Prov1de by statute that where water approprlatlon is

" necessary for geothermal development, or for production -
of water for its heat content, only the consumptive use
reasonably necessary for the intended application need
secure an approprlatlon right.

In production, 1arge volumes of fluld are drawn from geo—
thermal formations. Over 98,000 acre-feet (31.6 billion gal-
lons) per year of hot water may be required to- supply a 200 MW
powerplant. But in most cases less than 20% of the fluid is
consumed, mostly in evaporation cooling. If groundwater at
85-1000F is used with heat pumps for heating and cooling, vir-
tually all of the water is available for subsequent use.

In some states (for example, Utah and Nevada), water rights
are necessary for the entire water volume diverted for use. 1In
others, water appropriation requirements may be limited by ad-~
ministrative practice to consumptive use. . In all cases, how-
ever, geothermal power development, or other applications of
- ground fluid for its heat value, need statutory assurance that
required permits for water appropriation will be restricted to
consumptive use. If production of fluid depends on water rights
for the entire volume, ‘'geothermal development may suffer se-
’verely from a legal water shortage.

‘Establish uniform state guidelines for assessment of
geothermal properties. 1In particular, stipulate in -
state assessment standards for taxation of real property
that no income value will be attributed to prospective
geothermal production before geothermal resources are
produced from the property in commerc1al quantltles.

i
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The geothermal market suffers now from the uncertainty
of electric utilities about resource supply, Only deep drill-
ing can prove the commercial potential of a geothermal reser-
voir, and few areas have been drilled. Reportedly, about one
exploratory geothermal well has been drilled monthly, compared
to 600 for oil and gas.

A large base of geothermal reservoirs defined through
drilling would therefore strengthen the market for geothermal
resources. But if anticipated income value for the property
is assessed before income accrues, such a base would also be a
large tax liability providing no income for several years.

Long delays occur between the discovery of geothermal resources
and their commercial use. The resource must be employed on-site,
so that delays for siting permits and the construction of elec-
tric generating faCilltleS are added to the time required for
field development. Development is in fact uncertain even after
the: resource is proven, since there is no assurance that the.
resource will have a market. 1In contrast, petroleum develop-
ment can generate revenue from the first producing well.

Ad valorem assessment of anticipated income from undevel-~-
oped geothermal properties for this reason creates a deterrent
to widespread development. Property tax on a 200 MW field
could be over $2 million annually.

' In summary, difficulties with ad valorem assessment of
geothermal resources before commercial production include the
following: 1) it forces local assessors to make judgements for
which there is insufficient knowledge and experience; 2) it
taxes property long before the assessed income value can possi-
bly be realized; 3) it imposes pressure for development irre-
spective of actual economic, environmental and social values of
the development; 4) it militates against investment to prove
the capacity of geothermal reservoirs; and 5) it is ineffec-
tive in preventing land speculation.

To remove this tax obstacle, the states should assess geo-
thermal income value only upon commercial production., Within
" the ad valorem structure, one approach is suggested by Arizona's
provision concerning property speculation. The state code pro-
vides that where market data are used, the. amount of property
value due to speculation on future income is to be excluded
from the appraisal. Because estimates of future income from
undeveloped geothermal properties are quite speculative, com-
mercial production should be required as proof that anticipated
income from geothermal properties is non-speculative.

Extend income tax deductions for intangible drilling

costs and percentage depletion to geothermal develop-

ment to maintain parity with other energy industries. B,
The federal income tax code should be amended, and state L=J
income taxes independent of federal provisions should

extend these deductions to geothermal operations.

¢
3
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\aJ Federal income tax is the largest levy faced by geothermal
developers and investors alike. Tax benefits for investment in
petroleum drilling funds, or percentage depletion ‘deductions
for income from coal or uranlum properties;-strongly affect the
flow of capital to these investments. They reduce investment
risk and enhance its return. The depletlon deduction also pro—
vides developers with- equity to expand operations. ~

To finance significant development of geothermal resources,
the industry must go to the capital markets. An investor faced
with a decision between two drilling prospects, one for geo-
thermal resources and one for oil and gas, will not need to
hesitate if tax benefits are only associated with petroleum
investments. Geothermal development is the unknown, and with-
out tax benefits to ameliorate investment risk at least com-
parable to the other energy sectors, the 'geothermal industry
will not command 1ts share of 1nvestment capltal.

"Review state geothermal leasing policy to eliminate
provisions unsuited to geothermal development; also

' promote similar review and rev1s1on of leasing pollcy
by the federal government. _

Lease terms’ and renewal arrangements, minimum acreage limi-
tations and lease adjustment clauses should provide the scope
and securlty necessary for w1despread employment of geothermal
resources. =

A hot-water geothermal reservoir may- typlcally be expected
to underlie 10-15 acres of land for every megawatt of electric
generation capacity. Dozens of prospective fields will gener-
ally be explored before discovering a reservoir with commercial
capacity. Large amounts of acreage must therefore be leased
for exploration, and several tracts (7000-20,000 acres each)
will need to be examined s1multaneously to offset the hlgh ex-
ploration risk.

Conformance with limits on maximum 1east’ holdlngs per
state, like the federal limit of 20,480 acres/state, prevents
adequate holdings. 'Evasion through dummy operators, etc., is
thereby encouraged. And to the extent that proven or produc-
tive acreage is not excluded from acreage limitations, success-
ful geothermal developers are blocked from further exploration.

. Such overly restrictive acreage limitations should be revised

- upward to corresponé¢ with the practical needs of geothermal de-
velopment. .

o Because geothermal resources are employed on-51te, lease
terms must provide long-range ‘'security necessary to amortize
the facilities. Thlrty to forty years are needed for geothermal
powerplants. And since geothermal fields will be developed in

" stages - this is one of their attractions - lease arrangements

\aJ also need to allow for amortization of facilities installed ten
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'or more years after the lease beglns. Ambituity in renewal and
adjustment clauses will simply block large capltal 1nvestments
in powerplant or industrial facilities.

- The federal government is a dominant landholder in most
geothermal states. It is important, therefore, that the states
also work to establish federal lease prov151ons sulted to geo-

thermal development. :

- State publlc ut111ty comm1551ons should adopt p011c1es
whlch strengthen the geothermal market.

Policies should be ‘examined which require access ‘to es-
tablished transmission lines for geothermal power producers,
exempt commercial power producers from utlllty status, provide
financial incentives for utility investments in geothermal
powerplants, grant facility siting priority to geothermal ap-
plications, or otherwise encourage production of‘geothermal
power.

Utilities plan and make construction commltments for in-
stalled capac1ty ten years in advance. A geothermal reservoir
developed in the service area of a utility fully committed
must therefore wait a decade for income if access to trans-
mission lines is obstructed. If that particular utility is
unusually conservative, or has special commitments to other
power sources, marketing the resource may be 1mpos51b1e for
the geothermal developer. At $150,000 to $200,000 per mile,
construction of new transmission lines is not feasible for the.
incremental, small module (55-110 MW) development character-
istic of geothermal power. Access to established transmission
lines may therefore be critical to widespread development of
geothermal resources.

Utilities can be dlrectly encouraged to invest in geo-
thermal projects through various financial incentives, and also
indirectly by private or governmental demonstration projects
for geothermal powerplants. -Private demonstration can be stimu-
lated by exempting commercial geothermal power suppllers from
"utility" status, provided they generate electricity for sale
to utilities. Regulatory control of electric power would in
this way be maintained. Wheeling rights would still be neces-
sary to expand the market for geothermal power.

Promote non-electric applications of geothermal
resources,

State and local governments should appralse opportunities )
for direct use of the earth's heat in agriculture, 1ndustr1alv o
processes, or the heating and cooling of buildings, and these L‘,ﬁ
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\?J,uses should be encouraged through public information, zoning
laws, building codes and financial incentives.
. Heat applications at temperatures less than 250°C (typical
of geothermalﬂformations);account for 40% of total U.S. energy
consumption. rThis heat is now supplied by ‘natural gas, fuel
oil, coal and electricity. The work potential of these high-
. ‘grade fuels is largely wasted when consumed for such low-tem-
. perature purposes. This inefficient use may.be'unavoidable
when no other adequate heat source is available. 1In the gulf
‘and western states, however, heat from the earth may be used
directly for agricultural and industrial processes and for
. heating and cooling of buildings. The drain on petroleum sup-
plies can thereby be lessened and new electric demand reduced.
Direct use of the earth's heat is also its most efficient use.
In general, no more than 20% of the heat's energy at these
" temperatures can be converted to electricity. '
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