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s/ FOREWORD 

This report was prepared by professional consultants under 

contract with the Northwest Energy Policy Project, sponsored by 

the Pacific Northwest Regional Commission. Neither the Project 

nor the Commission has approved the report, nor do they guarantee 

the accuracy or the completeness of the data. The statements, 

findings, conclusions, and recommendations contained in the 

report are solely those of the contractor and do not necessarily 

reflect the views of the Project or the Commission. 

This report is the result of tax-supported research and as 

It may be freely reprinted with the such is not copyrightable. 

customary crediting of 6ource. 

This report represents a sequel to Institutional Constraints 

and Opportunities - Study Module V, Tasks 1-3, which was prepared 
by the Washington Energy Research Center, University of Washington, 

Seattle, Washington 98195 (William A. Brewer and Kai N. Lee, 

principal investigators). 

Initial responsibility for the preparation was divided as 

follows, however, final editing was done by Professors Balmer, 

Mattersdorff and Kelly. 

Task 4 - Donald G. Balmer and Jeffrey H. Foote 
Task 5 - Guenter H. Mattersdorff and Timothy J. Flato 
Task 6 - Kevin R. Kelly 
Task 7 - William E. Hiatt, Jr. 
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Northwest has a long and posit history of government par- 
u 

i ticipation in the energy field, 

However, of utmost important to this discussion is the 

basic fact that "government" in this region consists of a 

bewildering array of separ'ate institutions, not a system 

coherently related bodies. The 

work is so complex that there is absolutely no possibility that 

more than a tiny handful of people out of the millions in the 

region grasp its intricacies. (See Appendix 1.) 

"The structural result of deali separately wi 

resources, politically sp king, has been the historical 

development of relatively isolated decision making units 

of the sort that Washington journalist Douglass Cater has 

termed sub-governments...expected and actual consequences 

of this political structure are unconnected and often 

contradictory. "2/ 

Therefore, it is first useful to analyze the circumstances 

- 

when a public policy decision is called for, and then to study 

several models of the decision making process. 

a framework for the exploration of the scope and form of public 

participation in the public policy process in the Pacific 

Northwest, 

This provides 

B. Some Suggested Approaches 

Public participation in energy decision making is not 

limited to the governmental or political sectors, Every decision, 

Ld 
- 2/ Gilmore, Robert S, (1975) "Political Barriersto a National 

Policy". 
31: p. 186. 

Proceedings of the Academy of Political Science 
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und. Thus, there are situations where 

s suggests four types of situations when a 

Association Congress, Edinburgh, Scotland. 



! Ld 
anti-depression program in the 1930's. Or; when there is "waste" 

s a byproduct of the Hanford atomic installation. 

3. "When somebody else's solution becomes your problem." 

The Arab oil boycott is their solution to reducing support for 

Israel. Canada then decides to stop oil and exports- These 

create problems for us. 

I 

I 

4. 'When the 'schedu1e''previously agreed upon requires 

action." Some federal permits for dams on navigable waters 

expire after fifty years. 

made whether or not they will become public property. 

Laws" are being considered which will call for the automatic 

termination of legislation and agencies unless renewed by 

legislative action. 

At that the-some decision must be 

"Sunset 

The above is not meant to be merely an "interesting" exer- 

cise but to be useful in establishing the circumstances when 

participation can be most appropriate. 

asked to participate in "non-events" or "non-decisions" which 

can lead to cynicism and apathy and deter further public in- 

volvement. 

Too often the public i's 

The League of Women Voters of Washington put it 

this way: "The issue must be one which people can grasp; one 

which has imminent impact on their lives." There are other 

kssues which cannot be resolved by a particular governmental 

unit no matter haw much public participation there has been. 

For example, the Pacific Northwest states cannot do much 

$he absence of natural gas deposits in their region or to change 

f radioactive substances. id 
ns when public policy decisions 



. The resulti 

emergence as: 

take a variety of forms in- 

(1) provisions of federal or state constitutions 

court decisions 

federal and state statutes 

( 5 )  local ordinances 

(6) administrative rules and regulations 

. (7) opinions of legal and financial officers 

( 8 )  decisions of administrative tribunals 

(9) the exercise of administrative discretion i 

allocating scarce financial and personnel resources 

The process by which these policies are made can be identi- 

fied by tracing the steps involved at the national, state and 

local levels and within the several branches thereof. 

be helpful to first consider some other approaches to public 

policy making which can provide a broader perspective and may 

suggest some new forms of more effective public participation. %/ 

It might 

1. Institutionalism sees public policy centering around 

what the legislatures, courts and agencies do. 

these institutions and their formal actions. 

they work, then one knows the process. 

focused on the 1977 state governors and legislatures in the 

Pacific Northwest. 

Sound? Will Oregon establish a statewide PUD-type entity? Will 

The focus is on 

If one know 

Attention is properly 

Will Washington regulate oil tankers in Puget 

Ld 
(1975) Understanding Public Policy, Second 
tice Hall, Englewood Cliffs, N.J. 
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W I d a h o  nge it ter laws? 
I 

- 

2. Group theory, noting that Americ-an political parties 

are notoriou weak, identifies private organizations and 

government agencies alike as “groups’’ who are the real actors 

fn the public policy drama. Public power interests, private 

utilities, labor unions, environmental organizations and old and 

new agencies must be identified if one wants to know who makes 

~ 

public policy in energy or in any other field. 

3. Elites dominat American life including our democratic 

governmental system, is another vie Many people do not even 

vote, most belong to no.groups politics, and groups 

themselves a run by a small power structure that is usually i 

, -  
I 

well-educated, white and male whose self-interests 

1 r more often khan group, party and candidate 

petition suggests. S this view become dis- , 
I 

couraged with the pos g,effective and drop out 

of public affairs. o trategies around somehow 

I 

their own_causes* 

ry side of every 

1s for more”pub1ic participation may serve 

te for another. 

basis of most policies. 

he public and private sectors dominate. 
I political leaders do not understand 

ns. The technicians do. 

uealities, consider the options and the consequences thereof and 

ce to be made. Although 
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there may be exceptions the hundreds of thousands of decisions 

made daily fit this mode. If it does not rain and there is no 

water in the reservoirs, only a certain number of options are 

open. The real facts cannot be changed. Choices are narrow 

and more rational than advocates of conspiratorial theories like 

to admit. And, it can be argued, a part of what makes an energy 

cy rational is the taking into account the wishes of the 

public as well as physical and economic factors. 

5.. Incrementalism describes the activities of most govern- 

mental units. This year will be like last year - give or take a 
little due to inflation and the like. There are occasional 

jolts due to a natural disaster or some unanticipated political 

event, but most policies go on. Even new policies are made up 

of old ones.' How much change has there been in'energy consumption 

since 1973? In policies responses? Or, for example, changes in 

electric rates seldom involve recalculating basic formulas of 

rate bases and structures, but usually involve a percentage change 

in existing rates. 

public to assume that most policies will remain unchanged for a 

time and enables the public to focus on the fewer issues which 

really require attention. 

Incrementalism makes it possible for the 

6. Game theory recognizes that public policy is developed 

within certain legal and traditional rules, that there are only 

so many real players who must devise strategies to achieve a 

maximum payoff at given level of risk. 

sum" - only one person can be elected governor, all others l o s L -  

Some are "non-zero-sum" 

Some games are "zero- 

games, participants can win partially 
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ose partially - utilities m y  not get all of the increase 

they ask for but they need riot receive nothing, there could be 

a compromise. The strategies of one type game do not apply to 

other games. Participants should know the game, the rules, the 
I players, the strategy options an the payoffs. 

7. .The Systems approach suggests that all parts are inter- 

related and that public policy i s  the output of the system made 

in response to demands, which are inputs. 

various parts must be understood by participants. Participants 

must understand where various inputs are received, how they .are 

perceived by decision makers to whom they are routed, how these 

persons decide what to do with these inputs, how outputs may have 

1 

The connection of 

1 

I unintended outcomes, and how this leadsto feedback into the 
I 

I 

1 system. 

might be that a price increase in natural gas (an "output" of 

the Federal Power Commission) may result in either windfall 

profits and higher prices or in a renewed search for and dis- 

covery of more gas with long-run consume 

An example of how an output may have different outcomes 

I 

savings or both, as the 

A. Rise of'Democratic Participation 

Historically, changes in economic, technological, social.  1 
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a onships have been intertwined. The i 
Industrial Revolution created impersonal economic relationships 

and gave rise to the labor movement which demanded, and won, 

the right to vote for men regardless of economic status. The 

changing role of women brought about universal suffrage, and the 

civil rights movement won the vote for all races. 

The expanded franchise resulted in government at all levels 

becoming more responsive to the "needs" of the people. Because 

of rapid change and the increasing complexity of life, legis- 

latures have had to delegate their authority over specialized 

areas to regulatory and administrative agencies. 

ment has come to rely on the expertise of these agencies and 

placed them in a position to become the definers of the public 

good. 

Modern govern- 

Thus the growth of the "administrative state" has been, in 

part, due to democratic demands for a more flexible and responsive 

government. 

within guidelines laid down by the elected representatives of the 

people, it was assumed, would be able to fashion the appropriate 

responses to current problems. "Meddling" in administrative 

affairs by legislators and courts was often viewed as attempts 

by the privileged groups, who were defeated at the polls, to 

thwart the public will in behalf of their own selfish interests. 

Thus the main thrust of the period from roughly 1933-1963 seems 

Reliable, professional public administrators acting 

to be that the administrative process was in the hands of compe- 

tent trusted and sympathetic administrators who were more close' 

in tune with the public than were "unrepresentative" legislators 

- 

L7 
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There were a s exceptions and ther 

field of civi rties and civil rights, I 

However, for a number of years, both citizen groups and 

istrators have sought ways to increase public participation 

d that of voting in elections of ators- ana execu- 

tives, ways that might b 

iety. There are complex and mixed motives in these efforts. 

I I nt had separated 

I sense of helplessness. e public is now 

I 

itizens became 
I 

the decisions 

6 needs to those’in power. 

ss to the information on which 

decisions have been made. This has, along with other more 

pparent factors (i.e., Wate 

adly as to be 
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these feelings. The rising levels of education and the increas L 
ingly sophisticated linkages of media have created the means 

whereby the public can effectively participate in decision 

making. People have begun to seek security in involvement, in 

cooperation, and in a return to the concept of the community 

and the neighborhood. The current public participation phe- 

nomenon may differ from past historical movements in that it 

comes from many varied segments of society, The new belief is 

that experts and specialists should provide information and 

alternatives, but that the value judgments be public decisions. 

B. Legislative Responses 

Congress has long recognized the need for additional public 

participation, For example, in the area of public lands, as 

early as 1939 the Taylor Grazing Actvprovided that each grazing 

district have an advisory board of local stockmen and a wildlife 

representative and that this structure be drawn upon for a 

National Advisory Board Council. 

suit. 

utilize advisory boards to ensure public participation in 

The Forest Service followed 

Both the Bureau of Land Management and the Forest Service 

multiple-use planning. While not perfect, they supplemented the 

representative system. 

Additional public participation was provided in 1946 when 

Congress recognized that the new government of decision by 

agency "required that due process be observed in the adminis- 

trative process of all federal agencies". The Administrative 

ci 
7/  43 USC sec. 315-1. - 
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, 

Procedure Actglset up requirem W 

administrative record 

set standards for judicial review. 

between due process requi 

nd ‘access to gove 

The Act distinguished 

ents for adjudication and the public 

ation as to rule making. 

lic proposed ru 

e notice of hearin . In 1960 the 

Freedom of Information Act?./provided access to certain adminis- 

records and Congress was moving to open up 

government. 

Congress was being pressured i 

emands of the . Some st felt excluded from the 

al. actions by 

decision making pr The result was confrontation, either 

in the courts or o ation often meant 

delay and expense 

Congress began t 

or a variety of reasons, 

n administra 

ment under way 

, u 1 0 / 4 2  - USC sec. 4431 et seq. 

I 

I 
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onservation organizations to 
11/ ghettos, and to the suburbs."- 

li 
the campus, to the urban 

NEPA is a "full disclosure" act and requires that the 

environmental impact of all major feder.al actions be studied 

and made public through the environmental impact statement 

process. The Council on Environmental Quality Guidelines 

provide at Sec. 10e that, "agencies have a responsibility to 

develop procedures to insure the fullest practicable provisions 

of timely public information...in order to obtain the views of 

interested parties. These procedures shall include, whenever 

appropriate, provision for public hearings...preceded by 

adequate public notice and information to identify the issues 

and obtain comments. 'I- 12/ The courts have created a public right 

to participate in the impact statement process. & 

In 1972 the Federal Advisory Committee Actu'gave a statu- 

tory right to citizens to be present at certain proceedings of 

advisory committees. By this time the federal agencies were 

realizing that Congress and the courts had mandated new govern- 

mental processes. 

based on the desire to avoid confrontation with its delay and 

Agency compliance may have been primarily 

_. 11/ 115 Conq. Rec. S17452 (Daily ed, Dec. 20, 1969). 

- 12/ 36 Fed. Reg. 7724-9 (April 23, 1971). 

- 13/ Anderson, F. R. (1973) NEPA and the Courts. Published for 
Resources for the Future, Inc., by the JohnsHopkins University 
Press, Baltimore, Md., p. 234. 
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expense. The agencies wer ow open to political attack based 
Li 

upon public information and to judicial action based upon NEPA 

procedural requirements on other substantive-$law. 

C .  Negative and Positive Effects of Participation 

The factors pro and con to public participation can now be 

more easily examined.l5/ There axe reasons to discourage public 

4 

involvement in the administration of government. Established 

political structures may have aatisfied the majority of the 

citizens. The efficient, technological control of public admin- 

istration.may.be incompatible with public participation. New 

systems are vulnerable to the manipulation~of special interests, 

to the dangers; of rising expectations nd to inefficiencies. 

--Additionally, there are good arguments in favor offlimiting 

public participation to theLtraditiona1 des which include the 

formal hearing process and leaving the administration to.compe- 

tent experts. For example: more participation can mean more 

fog the articulate and organi d interests who may well 

successfulky the lative intent'of programs 

ow would subvert at the.administrative stage, 

in the policy process are costly and the costs usually' fall on 

those least able to avoid (3) more participati means more 

government - more employeel;, more- paperwork, more taxes, (4) more 

"consideration" does not automatically mean "better" (be 

whom?) and stituting one elite 

- 15/ Ontario Committee on Government Productivity (1972) Citizen 
Involvement, p. 17-29. 
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are also re ons for encouragin 

that participatory demands may int articipation 

does have positive effects on citizens: it is an educative pro- 

cess, it is an integrative process, it tends to bring about po- 

licital equality, and it serves to neutralize dissidence. "Most 

decision making studies never examine the costs of overcoming 

consequences not foreseen in advance. There can be no better 

of discovering these unforeseen consequences, long a major 

problem of administration, than by involving in the decision 

processes those likely to be affected by them."- 16/ Public par- 

ticipation ensures accountability for decisions and representa- 

tion of the public. 

Agencies have sought public participation t avoid confron- 

tation with its concomitant delay. Public involvement generates 

information as to public opinion so that it can be accommodated. 

Public involvement can also generate information that is directly 

applicable to agency studies, such as quantifying recreation use 

or identifying environmental or other impacts. 

pation can supply an agency with needed outside expertise or 

with manpower that it could not otherwise afford. Successful 

public participation will creat'e a base of public support for 

an agency which can establish its acceptance. SUC support is 

needed in the interagency battle for appropriations. 

Additionally, public involvement has been a 

Public partici- 

structuring reactions of both regulators and the regulated 

Lid 
16/ See F.N. 15, p. 25. 
_. 
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u 
industries. 

indicate that 28 significant contribution ,hy public-interest 

S t a f f  attorneys for the Federal Trade Commission 

. groups is restructure incentives within ,the agency, by giving 

the staff a sense ~E~scrutiny and a feeling of support when 
stronq,actions are taken.- 17/ 

D. Federal Consumer Representation Plans Ae; Models 

./ . The Executive Branch of the federal government cqntinues 

to respond to the new movement far publicgarticipa~tion. 

a Presidential memorandum of September 27, 1976, President 

In 

_Ford stated, "The . .  consume be h w r d  nteans that the 

consumer must be involved in the development of  programs and 

participation in decision making mechanisms that affect h i s  or 

her interest." 

Consumer Representation Plans.--- 

Each federal agency accordingly pramulgated 
18/ 

Consumers are defined as "individuals and organizations, 

.public and private, whose interests will be substantially im- 

pacted by departmental decisions or actions" 

vide far the identificati 

tablishment ~. ,of consumer/agency liason 

the information requi or ef fectiv ticipation. 

"The Impact , o f  Public 
nizations on Bureaucratic 

Behavior:, Lessons from the Experience o f  the Federal 
Trade Com&ssion". For International Political SCiGnCe W Association Congress, Edinburgh, Scotland. 



LE# Protection Agency, feel that the public needs to know and they 

affirmatively seek to inform the public. In either event, all 
‘I 

branches of the federal government and the administrative 

agencies have recognized that for whatever motives or objectives, 

philosophical or practical, widespread or limited, public par- 

ticipation in some form is required for efficient government in 

the modern era. 

111. Types and Forms of Participation 

Public participation in the policy making process affecting 

energy policy encompass the usual array of opportunities in- 

cluding voting, lobbying legislative and administrative bodies 

and intervening before administrative and judicial tribunals, 

Each will be examined generally and then in a more detailed 

matrix of current patterns and possibilities. 

A. Traditional Approaches 

1. Elections 

The most durable and basic form of public participation in 

policy making has been through exercising the right to select 

governmental decision makers by secret ballot in regular and 

timely elections. The voters choose those whose promise and 

performance is judged best and remove those who fall short. 

This hard won pattern of participation is still the exception 

in the world today. The search for additional avenues of par- 

ticipation often neglects the fundamental institution of demo- 

cratic elections. b 
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Citizens of'the Pacific Northwest probably vote on more 
w 

, .  

I 

I 

~ 

i 

2 

candidates for public office-and on more state and local ballot 

masure than any other 

constitutional governxnentt- we have a long ballot providihg for 

the nomination and election of an army of state executives, state 

Pegislators, "'~ows" of county, city and special district officials 

ople in the entire history of democratic 

Plus ballot measures referred by governing bodies and petitions 

of electors from at least four levels of government, (There is, 

of course, no federal provision for ballot measures.) Pacific 

Northwest voters are challenged w i t h  this :chore/opportunity at 

least four times every 'two year$ and usuaPly more frequently 

u p l o y e d  for their "neutral competence", they are in the d i f f i c u l t  



19 

4 d  situation of being expected to be responsive to the public will 

while being insulated from partisan pressures as manifestations 

of that will. How then should public input at the administrative 

level be designed to effectively supplement the elective process? 

One example was the unique use of the election process when an 

"advisory vote" was taken in Ada County, Idaho, on May 25, 1976.- 19/ 

The advice was directed to, but not binding on, the Idaho Public 

Utility Commission regarding an Idaho Power Company application 

to build a 1,000 megawatt coal-fired facility. The issue was 

put on the ballot by the county commissioners who reversed an 

earlier refusal after receiving petitions with 15,000 signatures 

obtained by a coalition called "Citizens for Alternatives to 

Pioneer". The vote was 56% to 31% against the project. 

Finally, the Pacific Northwest states also provide for the 

use of the election process to enable the public to participate 

in the legislative process directly via the initiative and 

referendum, either by legislative action or by citizen petition. 

Over the years many energy policy matters have been so decided. 

The provision is for a "yes" or "no" vote on the measure pre- 

sented, no matter how obscurely worded or confusingly presented 

to the public. However, it is theoretically possible to devise 

a series of questions or choices to be given that would 'have the 

voters indicate a sequence of preferences which might result in 

19/ Idaho Conservation League (June 1976) "Voters Say NO To - 
LJ Pioneer." ICL Newsletter, Boise, Idaho. 

\ 
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major vote that more precisely reflects the wishes of the 

electorate. This has not been tried. In short, the Pacific 

Northwest voter has routinely had a rather imposing array of 

opportunities to participate in public policy making. 

many do not vote, most never attend a legislative hearing and 

very few follpw administrative proceedings is not lack of formal. 

opportunities and even invitations to do SO. 

W 

That 

- 

2.  Political Parties 

Parties are among thebbasic institutions of democratic 

r 

government 

ready to assume responsibilities.of office'and to criticize the 

government of the day is the single most,important institutional 

evidence of a working democracy. 

declining and efforts 

of concern. 

The existence of a legal loyal opposition party 

However, party affiliation is 

The,observation that-political parties are weaksin America 

should not lead to the conclusion that they are completely unim- 

portant. To develop parties as an avenue of public participation 

one must understand that they exist,in two rather separate 

structures: There is the formal structure outside the govern- 

ment generally compdsed of citizens who are not officehol~ixs 

but particip 

committees a nd, there is the organization 

within the gov 

and minority Pacific Northwest 
I u t h e r e  is almost no real outside 

strict, county, state and national 

ent, most visibly in legislatures as -- majority - 
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nor is there much contact or coordination 

several levels. The Congressional caucuses never 

between 

contact state 

L# 
the 

legislative caucuses. 

which include no rea ontrol over who "joins" and very little 

In spite of these organizational weaknesses, 

g or staff capability, parties are durable, The Democratic 

in the United States is one of the oldest nonreligious 

organizations in the world! And parties have enough cohesion to 

ount efforts to control some of the personnel and some of the 

Parties policies of a particular level or unit of government. 

are flexible and can adapt to embrace new issues and a great 

diversity of opinion. 

of which party should rule. 

They are of one mind only on the issue 

So, where do parties fit into the policy-making process? 

Party affiliation is one of the most lasting that people make. 

Party activists who are not officeholders hold more intensive 

opinions than do nonparty and rank and file members. Office- 

holders tend to be more willing to compromise since they have 

direct responsibilities for policy action. This can be a source 

of tension between the party outside the government and the one 

inside the government. 

the party in any given situation. 

the national level of the party not holding the Presidency. 

It is not always clear who speaks for 

This is especially 

Because parties exist primarily to gain office they are 

potential participants in any policy field that might emerge. 

However, because party organization parallels the governmental 

structure they seek to control, there can be no focal point for 
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u p a r t y  expression on matters such as energy p b l i c i e s  for t h e  

Northwest s i n c e  there is governmental focal poin t ,  Who 

speaks €or t h e  Democratic Pa r ty  i n  t h i s  region? 

Pres ident  who didmot carry one state in the West? The Demo- 

cra t ic  Senators  from Washington or its Democratic Governor or 

t h e  s e v e r a l  U-S, Representatdves# s o m e  of whom r ep resen t  t h e  

S e a t t l e  area and o t h e r s  the Tri-City area, or  t h e  state l e g i s -  

' l a tu re ,  House or Senate,  etc,? 

and a l o t  to be lost,,by t h e  p a r t y  o rgan iza t ion  or by t h e  o f f i c e -  

ho lde r s  t ak ing  a s t and  u n t i l  i s s u e s  c r y s t a l i z e ,  

are i n % a  zero-sum game 

office, they  are wary of premature commitments, 

t i o n  parties func t ion  as "arenas of compromise'' wherein those  

w i t h  more specific commitments on i s s u e s  w i l l  seek t o  demonstrate 

t h a t  t h e r e  are votes .to be had by the p a r t y ' s  adopting t h e i r  

An incoming 

There is not much t o  be gained, 

S ince  p a r t i e s  

that -.one e i t h e r  wins or loses a given 

I n  t h i s  s i t u a -  

Thus parties *t 

eir platforms on t h e  local level mean l i t t l e  (can I 

anyone even locate copies of the party platform for the Northwest 

states i n  1976?), and ave s of public part iQh?at ion* mce 

. i s s u e s  are focused, p a r t i e s  he lp  b r i n g  o t h e r s  along who use t h e  

p a r t y  as a p o i n t  of 

occasion parties do serve as a l i n k  between t h e  c i t i z e n  and t h e  

e l e c t e d  o f f i c i a l .  

should be no-teiLthat t h e  d e c l i n e  of p a r t y  a f f i l i a t i o n ,  

t h e  rise of t h e  independent voter and t i c k e t - s p l i t t i n g  may be 

the.emergence of t h e  publ ic  i n t e r e s t  groups, Relevan, 
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Ld 
factors may include increased levels of education which make 

party recommendations less necessary, the rise of mass media 

which replaces the precinct worker as a source of information 

d as a way of reaching the electorate, the mobility of the 

population which breaks old local and regional ties, the failure 

of the parties to respond to pressing issues, the venalit 

ome party organizations, the replacement of patronage with 

civil service and perhaps, the development by government itself 

of other ways of involving the public directly. 

3 .  Interest Groups: Their Strengths and Tactics 

Interest groups are also very significant actors in the 

American political process. Political parties, the major-por- 

tals of access to legislative and executive decision makers in 

every other democracy, are notoriously weak in the United States 

and especially so in the Pacific Northwest where the direct 

primary is firmly rooted. 

wrote that "when the groups are adequately stated, everything is 

Early in this century Arthur Bentley 

stated". Analysts of almost any major domestic policy decision 

have invariably included a catalog of the organized interest 

groups active in the legislative, administrative or judicial 

processes as key parts of their case studies. 

are private or are self-serving. 

encompasses public agencies as well. 

Not all groups 

The concept of a Hgroup't 

The Corps of Engineers 

can be considered a group for purposes of analysis as can the 

Seattle City Council. 

While America is thought of as a "nation of joiners" and L; 



24 

W the Yellow Pages bf the Washington, D.C., and other major c i t y -  

phone books bulge with lists of associations, not everyone or 

even most persons are members of groups directly concerned with 

public policy in either a broadly defined or sustained fashion. 

Nevertheless, decision makers, desiring to reflecrt the public 

Will and usually eager ta avoid unnecessary conflictr seek out 

groups, i f  the groups haven't sought out t h e  decision makers. 

There are a number of reasons for this: 

information which cannot be obtained elsewhere {for example, 

technical data or the perspective of their members) and groups 

are a-Gource of potential power that  can be used for of against 

the policy under consideration. 

. 

Groups are & source of 

So vita1,rste groups that not  4 

Only &ire they protected under the First Amendmefit right to 

alssembfe to petition Congress for redress%of grievances against 

government interference but governmeht agencies elfen go to the 

trouble of organizing and sustaining groups, They can help-the 

administrators by representing various portions of the public 

86 w e l l  tils serving as a supporting cheering section far the 

Alert officials know that there potential" groups 

as those slready.in being, 

Whether sizing up a group's power or- creating a groupr 

decision makers need to be able t o  a5sess a group's rsa1:and 

patgnehl effectiveness. A,rough determination invol 

ting SUGh EaCktXs 

a. Membershfpr How many belong? What portion of the total 

W potential membership does this represent? What are the 

. 
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Lid 
reasons for membership: 

stated purposes? 

the job or practice the profession? convenience which 

enables the member to shop at the co-op or buy low cost 

insurance? These questions help to asses 

of the group. 

b. 

community. 

have less influence than certified accountants or airline 

firm commitment to the group's 

compulsory membership required to hold 

1 

1 
~ 

The social status of the group in the eyes of the 

Welfare recipients though numerous, will usually 

I pilots, possibly even on matters of welfare policy. One 
i 

Vancouver doctor opposed to expansion of the Portland 

airport might be more influential than low income residents 

in the flight path. 
I 
I 

1 
I c. The organization structure of the group can determine 

A highly centralized group may not be its effectiveness. 

as effective as a federation type structure which can 

accommodate diversity and add to strength. Thus the power- 

ful American Farm Bureau Federation organized along state 

lines enhances its strength and minimizes possible splits 

along commodity lines. 

d. Leadership is situational and varies with time, place, 

issue and personality. It can be more important than many 

of the other factors listed here but is difficult to define 

in general terms. Its presence or absence must 

in each circumstance. The recent experience of 

AFL-CIO is a case in point where the leadership 

I 
1 

1 , 
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touch with the membership and was ousted from affice after 

the 1975 l eg is lat ive  session, 

u 
I 
i 

ney i s  only one element aT power. but it has been 

called "the mother's milk of politics'' for good reasons. 

Candiclates and parties need money and often Lobby the 

lobbyis ts  to gat  it! 

to mcrunt a 

Funds are required for experk s taf fs  

stained &fort through the labyrinths o f  

bviously money $ a good thing for a group to 

UbliC interest" groups. are finding that 

well-educated volunteers or,dedicated persons willing to 

accept. low pay are an asfjet that  helps offset a shortage 

of actual cash. 

is yet to be demonstrated, however. 

f, Unique access to policy decision makers can enhance an 

interest's influence. Ail groups seek access in general 

and same have some particular advantages that come with the 

American system, For example, there are banks, 

companies and tiAlities .in every state, county and c i ty ,  

and they make frequent use of the media and of lawyers $a 

their routine affairs.  Farmers, union members and certain 

he long run staying power of these groups 

ural overrepresentation I n  the U . S  

12. aspects .sf t h e  electoral vote f 

utional provisions regarding 

racial equality, religious .liberty or treaty rights, 

respectively. 
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groups have no pr 

ts can not only 

presently indifferent organization into 

c affairs. S estions to raise t 

license cats will cause int 

he*recent increases in electric rates 

ired persons to public hearings. Siting of nuclea 

stirs a variety f emotions and concerns. 

The intensity of group acti 

not tied exclusively to the economic stakes involved. As a 

general rule, Americans are more concerned wi their income 

than with their outgo. Consumer movements ha been fragile at 

best while income related groups have been very powerful. This 

is rational behavior for most working people. It is easier and 

I 

I 

more effective to secure a rise in income by a pay increase or 

doing additional work than to take time off to protest utility 

rates. The opportunity costs of the protests are not attractive 

except for retired persons who have time and only little prospect 

of increasing their income. 

I 

There have always been those who value things other than 

Civil liberties and civil rights movements material rewards. 

have always depended upon those who believe some things are not 

for sale and should not be sold even by willing seller 

freedom, the vote, fair trial, etc.). Over one hundre 

ago successful efforts were made to preserve areas such as .i 
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ellowstone Park and the mavemen to place certain natural 
I '  

' the nnot for sale" category has grown, since. The 
1 < .  resources 

present involvement of a considerable number of educated persons 

are for the longer-range implications of public 

ated a new type of group that many oflicials have 

had a difficult time assessing and responding to. 

One of the major concerns in American politics has been to 

curb the infl ce of groups on the groundsthat the general and 

$ong-range public interest is not merely the resultant of 

different forces exerted by . _  the t organized pressure groups who 

are pursuing their own self-interest 

definition o the "public interest" in genera r in particular 

that all or most n, it is useful to aspire to a 

public policy that ch an interest, If the public 

interest is not just that of the interest groups. it is also  

I 

hile there may be no 

f the public official the moment 

owever -~ described , i n  America, 

- lf-interest and thereby 

counterbalancing each other an o iving rise to new 

(2 )  .political 

retain office ,by 

ked before and whose ' 

glected (and, who 

1 the candidate told 

u h e m  sa); finally, the, "public administrator whose 



hics gird h t assaults by W 
I 

I ood while 

subordinate position as a servant of the public which has spoken 

through electio oup activities and in other ways. A proper 

em is essential to 

vote in many 

e involved in 

the loosely structured party organizations of the Pacific North- 

her avenues of citizen par- 

l 
I 

umber of them including public 

meetings, publi committees, public I 

nd other techniques. 

I 

citizens can 

a1 and appellate 

citizen groups often carry 

, 

however. They can be expensive 
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undertaken without competent, experienced attorneys-"- 
LJ 

establishment of administrative tribunals to adjudicate disputes 

multiply this type of participation many fold. 

1- Preface: The Role of Non-verbal Communication 

Once it is determined (for whatever reason) to find addi- 

tional ways to involve the public, there are several azterna- 

tive arrangements which can be employed depending on the type 

of information sought, the *publics" involved, and the funding 

available. This section will explore a range of institutional 

patterns and arrangements designed to secure public participation. 

Before discussing specific arrangements it may be appro- 

priate to identify some common pitfalls which can operate to 

discourage or inhibit effective interchange rather than provide 

it. These fall into the genera1 sub-ject of non-verbal communi- 

cation. Often times sincere efforts at achieving effective 

dialogue are lalocked by agency officials unaware of some of the 

basic precepts of non-verbal communication, *,..the non-verbal 

communication spoken of here goes far beyond the cormnonly accepted 

view of facial expressions, gestures, posture and the Wee. More 

properly obtained non-verbal communication exists as a supplement 

to the verbal while, at the same time, it functions quite apart 

from the verbal."- 21/ If you imagine that a gap exists between the 

-c 20/ U.S. Environmental Protection Agency (1972) Don't Leave It 
All to the Experts. U-S. Government Printing 

r .  Washington, D,C., p- 5, 

i - '  21/ LaRusso, D-A. (1971) "Mind the Shadows, An Essay on Non- 
Verbal Communication". p. 5. 



which must be bridged before 

erchange can occur, th 

articipation program designed. 

e use of non-verbal communica- 

d facilitate the 

ors of non-verbal comuniCation, 

articipation settings. They are 

We will briefly discuss each 

includes dimensions of order, 

unt of time can determine the 

s not always a guarantee 

r or presentations can effec- 

he appears, can also dictate 

iew. An opposing speaker 

ance. These factors can be 

involvement. 
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discussion. 

hearing, but the factor of space is one that-should receive 

strong consideration, . \  

This, of courseE may be inappropriate in-a formal 

Form is a factor that is often overlooked. Agencies could 

receive much more useful information simpLy by designating the 

form of the communications they seek. 

factual information to supplement agency staff work or are they 

interested in opinions? Is the agency presenting a problem and 

asking for options or how to solve it or are they presenting 

the solution and asking for a response?- The latter course seems 

to shift a burden on to the public and may stifle effective 

communication, 

they wish to achieve from a public participation program and 

arrange a format which most effectively encourages the flow of 

Is the agency seeking 

Agencies should decide what type of information 

that information. 

Form can arise in another important manner when it comes to 

selecting which type of format to use. A three hour round table 

discussion may, under some circumstances, produce a freer flow 

of ideas than a formal hearing. The former can bermost useful 

early in an agency's process, while the latter may be necessary 

as decisions are being reached. 

A participant's actions such as movements, gesture 

facial expressions, are also important. They are often 

by the factors. of time, space, and form. If the spatial arrange- 

ments are such that the speaker is sitting at a chair behind a 

witness table, his use of action is limited. 
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I 

Town hall type rtketings can.be useful for p 

and to receive general feedback, 

meetings in various locathhs can encourage public involvement 

that ndght stay away from more formal praceedinys, 

Setting sma13ert .town hall 

General informational me&ingJs are useful to educate the 

pqblic.as to problems and possible solutions, 

The possibilities,€or informal meetings are endle 

meetings can be designed to fit the part%.ctllarsl 05 the situation 

involved, .Agencies can go ineo meetings with an impression of 

hat type of information they wish to receive t ime.@ fact, 

opinion, etc,) and design the'meetlng to facil itate the flow of 

that  information, 

3 .  P u b l i c  Wearing5 

"NQ better instrument has been devised for aiming at truth 

than to give 8 person in jeopardy of serious loss not i ce  of the 

case against: him and opportunity to meet it, Nor has a better 

way Been found for generating the feeling so important to (B 

popular government, that justice has been dons, "231 Public 

hearings, as we know them, are probably the mast widely used 

and can be the most formal of the range.of public participatbn 

a l ternat ives  available .. 
Judicial..reaction to the function and necessity of public 

hearings has varied from holdings that hearing requirements are 

"intended to secure the individual f r o m  the arbitrary exercise 

of the powers of government, unrestrained by the estab.I.fshe8 

I_ 23/ Fascist Refuqee Camittee v. McGrath, 341  U.S, 123 (1951). 
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w principles of pr ghts and distributive justi-ce"2A/Co an 

interesting statement that a public hearing is no more and no 

less than lt... a gratuity on the part of the legislature. m25/ 

It should be n ed from the above comments that the con- 

troversy over the and necessity of ublic hearings 
\ 

n administrative 3 -  officials and con- 

ironmental advocates arguing for a larger input 

king process, but also in the judicial 

forum where the contiroversy in many cases has been elevated to 

constitutional issues of notice and the requirements for notice 

and opportunity to b 

The constitutional ingredients of administrative due pro- 

, cess are simple to as a general rule: determinations that 
l 

a fair hearing. But 
I 
I 

I ny exceptions and it 

at constitutes adequate 

nterests are included in 

of the report, the con- 

25/ Green Mountain Post, Vol. v., Liquor Control Board, 117 - 
Vt. 405, 94 A2d 230, 233 (1953). 

I 

I 

I 
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Rerewith is presented the thority &a manaates delegated 

to state agencies by sta 

views of the functions and requ 

out in three subsections. 

legislatures and those agencies' 

aents of p&lic hearings set 

'The first section summarizes the functions'of the three 

states various agehcies and--their public  hearings requhxments. 
1 

The second section '.deals with the responses received from nine 

state agencies to a questionnaire submitted to them. 

of those responses will be used to indicate what the agencies 

i 

The summary 

see as being their responsibilities in providing for pub1.f~ 

hearings and how they react to and utilize the information 

gathered, 

< 

i The final section attempts to draw some Conclusions as to 

the usefulness of public hearings. emphasis here is to use 

the agency responses to the questionnaire, the agency enabling 

statutes, and agkncy procedures and regulations to formulate the 

current status of public hearings. 

possible alternative functions of public hearings utilizing 

alternatives suggested by the agencies themselves ana alterna- 

tives suggested by the contemporary literature in the field of 

administrative law. 

The 

This will be compared to 

I a. Statutory Requirements: Oregon, Washington, Idaho 

"To an ever increasing extent, provisions are appearing 
I 
I i n  state statutes, requiring that before an administrative agency 

takes any action which will signific 

~ 

the agency must give-notice and afford interested partie L 
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L J  rtunity to be his legisla v'e trend reflects a 
I -seated conviction that as a matter of sound governmental 

policy, partie be affected by administrative action should 

nity to present their views before any 

official actio 

c hearings are probably most noticeable (and perhaps 

most effective) in two general types of administrative procedure: 

rule-making and adjudi tion of contested cases. The statutory 

requirements for notic and opportunity to be heard vary 

according to whether the particular action to be taken by the 

ency is classified as rule-making or adjudication. 

I The functions o the agencies under consideration here 

(public utility omissions, departments of energy, and siting 

councils) fall ically into the categories of ratemaking, 

licensing (whic ncludes site evaluation proceedings and the 

issuing of permits), and the establishing of agency rules, regu- 

lations, procedures and standards. ' 

State Act), 

but not restricted 

, 

Merril, Indianapolis, Indiana, p. 135. , w  

State Act), 

but not restricted 
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determined by an agency after an opportunity for hearing. R 2?J 

In determining whether a hearing is required, the Supreme 

Court has also distinguished administrative conduct which has 

a particularized effect from that which has widespread impact 

on a large number of persons similarly situated.- 2 8 /  

The Revised Model State Act requires that fn a contested 

case:- 

after reasonable notice" Notice must include a statement of 

time, place and nature of the hearing, a statement of legal 

authority and jurisdiction, a reference to statutes and rules 

involved and a "short and plain statement of the matters 

asserted" .- 3 0 /  The type of hearing provided must allow for presen- 

tation of evidence and argument on all issues involved and findings 

"all parties shall be afforded an opportunity fur hearing 

of fact must be "based exclusively on the evidence and on matters 

officially noticed'' 31_/ 

- 2?/ The Revised Model State Act differs in this respect from the 
Federal Administrative Procedures Act. Under the Federal 
Act the term "adjudication" is used instead of "contested 
case", and it excludes ratemaking from the general procedural 
framework of adjudication, 
the determination of whether ratemaking and licensing are 
included under the rubric of rulemaking or adjudication 
depends upon traditional judicial distinctions between legis- 
lative (and therefore rulemaking) and adjudicative (and 
therefore adjudication) facts. Section 1 (21,  Model State 
A c t .  

Thus under the Federal provisions, 

28/ Londoner v. Denver, 210 U.S. 333 (1908) and BimetaUfc 
Investment Co. v. Colorado, 239 U.S. 441 (1915). 

- 

del State Act S9. 

- 30/ Ibid., S9 (b) (1)-(4) . 
31/ Ibid., SO - 



The Idaho APA='is almost identical td the Revised Model 

State Act. Ratemaking and licensing are among those things 

which are considered "contested cases" probided tha 

requirements are so met. The first is that the case must be 

one in which the "legal rights, duties or privileges of a party 

are required to be determined by an agency".=/ The second 

requirement is 'that a hearing must be required by statute.34/ 

It is also imp tant to note that both the Revised Model State 

Act and the Idaho APA efine "lice ng" as including "the 

agency proce g the grant, denial, renewal, revocation, 

. . .or amendment of a license. ''E/ Thus, not only the revocation 
or suspension of but also t ranting of one, con- 

stitutes a "cont d case" and notice opportunity for a 

hearing are requ 

The Oregon .and Washington APA's, while not identical to 

embody many similarities. However, 

ts, duties and 

Administrative Agencies and 

Rev. 61 (1966). 

7 34/ Ibid. 

7 35/ ICA 567-5201(4) and Rev. Model State 

_. 36/ ICA 361-601. 

J 
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\ 'hrr 
privileges of a party are required by law to be determ 

after.an agency hearing. The determination - -  of whether-rate- 

making and licensing fall under the category '0 

"contested case" depends to a great extent, upon traditional 

legal distinctions, 

discussion of these distinctions, *it is sufficient .to note that 

past - _  practice has consisted of a general inquiry into 

the activity ta be considered _ .  was more like that performed by 

rulemaking or 

While space does not allow for a thorough 

lative body (and thus rulemaking) or more like a judicial 

ivity (and thus adjudication of a contested ase),- These 

tinctions are not always easy to make and the case.law pro- ' 

vides only general guidelines. 

However, as a matter of general practice, ratemaking in 

both Oregon and Washington (at least where the rate has general 

applicability on a statewide basis or where there has been a 

complaint filed) is considered to come within the coverage of 

"contested case". It is also clear that the suspension, revo- 

cation or refusal to renew a license requires a hearing in both 

states and as such is considered to be a "contested case'''. It 

is not clear whether a refusal to make an initial or original 

grant of a license requires a hearing of the adj 

The most logical explanation is that the initial 

strued as a "privilege" and thus not subject to 

hearing requirements, and that after operatio 

for a period of time one's rights tend to become vested and 

- 

! 
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thus deserve judicial protection.- 37/ 

~ (2) Rulemakinq 

The Revised Model State Act defines "rule" to mean "each 

agency statement of general applicability that implements, in- 

I terprets, or prescribes law or policy, or describes the organi- 

zation, procedure, or practice requirements of any agency. II 381 

1 
I The procedures for the adoption of such rules requires a 20 day 
I notice of the agency's intended action and the agency must also 
1 ford all interested persons "reasonable opportunity to submit 

data, views, or arguments, orally or in writing. In the case 

of substantive rules, opportunity for oral hearing must be 

granted if requested by 25 persons, by a governmental subdivision 
I 

or ncy, or by an association having not less than 25 members".- 39/ 
1 

I 

! 

I The Idaho, Oregon and Washington APA's all define "rule" 

the same as that in the Revised Model State Act.*/ 

edure for notice and hearing established by these sta- 

also quite similar to that provided for in the Model 

I 

I 

Act, with minor variations in the time period-for notice and the 

s necessary in order for an oral hearing to be 

e "The Oregon Administrat Procedure Act, 
L.J. 233, 240 (1960). F a brief treatment 

of the trend towards the erosion of the privilege doctrine, 

and Comments 600 (19741, Foundation Press, Inc., Mirecla, NY. 
l see Walter Gellhorn & Clark Byse, Administrative Law: Cases 

I 

I 38/ Sec. l(7). - 
I 

- 3 - '  -* * -  

40/ ICA S 67-5201(7) ORS 183.310(7); and TCWA S 34.04.010(2). 
h j -  
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granted. The important distinction to be made here is between 

the granting of oral hearing and what are generally referred to 

as "notice and comment" hearings .- 41/ Initially, the agency exer- 
cises a great deal of discretion in determining whether to 

an-oral hearing. 

comment on the published proposed rules or changes will be 

allowed. 

In most instances of rulemaking only written 

Layered on top of the requirements of the state APA's are 

provisions tacked on to the public utility enabling legislation. 

These provisions also cover such areas as: 

dure ,g/complaint and investigation procedure ,='and hearing 

procedures.fi/ This overlap between the state APA's and the 

agency enabling legislation is somewhat confusing. 

this confusion may be resolved by looking at the statutes them- 

selves. 

lation and the state APA's should be interpreted as providing 

minimum guidelines for the setting of agency procedures. 

addition, all of the three states' APA's (as well as the Revised 

Model State Act) contain provisions which make it mandatory oh 

the agencies to "adoptrules of practice setting forth the 

rulemaking proce- 

i 

However, 

The procedural requirement found in the enabling legis- 

In 

nature, and requirements of all formal and informal procedures 

- 41/ E-g. Federal APA, S USC S 553 (1967). 

- 42/ ORS 756.400 et seq.; RCWA S 80.04.020. 

- 43/ ORS 756.500 et seq.; RCWA S 80.04.110. 

- 44/ ORS 756.518 et seq.; RCWA S 80.04.120. and for all three of 
the above procedures see generally ICA S 61-601 et seq. 



used by the agency".g/ Thus, the individual agency is required 

to establish its own set of procedures for rulemaking and con- 

tested cases. This the agencies do by establishing agency regu- 

lations which are meant to implement the state APA and the en- 

abling legislation. It is in these regulations where the 
1 requirements and opportunity for public participation are found, 

and it is to these and the agencies' interpretations of them 

that we now turn. 

b. 

Responses to the Questionnaire: 

To determine the type of public participation programs 
1 , state agencies were pursuing, a questionnaire was sent to nine 

state agencies . The questionnaire identified three basic 
1 

functions: ratemaking, licensing and rulemaking. The 

purpose of the questionnaire was twofold: (1) to discover what 

opportunities were available for public input into the agency 

rd to each of the functions; and 

interpreted its role in fostering 

stions focused on three areas: 
I 

45/ Revised Model State Act S 2(a) ( 2 )  - 
I Those agencies were: he Oregon, Washington and Idaho Public 

Utility Commissions; the Idaho Office of Energy and the Water 1 

Resources Board; the Oregon Department of Energy and the 
Energy Facility Siting Council; and the Washington Office of 
Energy and the Energy Facility Site Evaluation Council. 
received eight responses out of the nine requests. However, 
two of the agencies responded with only copies of their 
enabling statutes and information book. 

1 

We 

u 
I 

I 
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(1) the procedural requirements for notice (what kind and to 

whom) and the type o f  hearing provided (formal adjudicatory, 

informal with written or oral csmments)r ( 2 )  what kind of infor- 

,mation was usually received (opinion, attitude, technical, etc.) , 
how was the information utilized, and its effectiveness; and 

( 3 )  the effectiveness of the public participation programs and 

suggested alternatives. 

For purposes of summarizing the responses, the PUC's and 

Energy agencies are considered separately, due to the differences 

in their functions and types of hearings. 

Public Utility Commissions. The Public Utility 

Commissions of the three states follow a very similar pattern. 

All ratemaking hearings of significance are of the formal ad- 

judicatory type. Attorneys are usually present representing the 

utilities, intervenors, the complainants and to a lesser extent 

interested parties. Adversary and evidentiary procedures are 

fallowed (e.g.# burdens a€ proof# decision on the record, oral 

testimony under oath, briefs, etc.). Actual notice of the 

hearing is given to all parties and interested parties that can 

be identified (through mailing lists and requestso etc.) . Con- 

structive notice is given to all others through the established 

news media. In some instances, actual notice is given to all 

affected customers of the utility. Notice normally contains the 

t h e ,  place and date of the hearing and is usually accompanied 

with a summary 'of the issues to be discussed or a copy.of the 

agenda. In the context o f  rulemaking, the proposed rule i s  
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od which follow 

ception of the 

meetings where oral 

concerning the proposed rule. Actual 

affected utilities and 

onstructive notice is 

ces, a formal hearing 

ring (especially 

s from this traditional 

held prior to the for- 

Oregon PUC. These in- 

areas and are conducted 

se are normally infor- 

echnical staff avail- 

Consumer As 

Consumer Assis- 

ry helpful in deter- hat these hear 

ember of the Consumer Assis- 

. The second departure 

n PUC. In the public 

ided by the Attorney 

have the assistance 
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of legal counsel to :represent their interests. owever, the 

Commission notes that it operates as a quasi-judicial bodyi in 

an adversary process with burdens of proof requirements and it 

often cannot act as requested.because of insufficient evidence. 

A l l  three of the PUC's ,indicated -tha in most -instances 

t ion  received is helpful and responsive, although 

ch testimony and comment-.that is duplicative and 

emotional. 

increased sophistication of information received regarding, 

The Washington PIX3 has noted that it isrseehg an 

specific ecoqmic - ,  groups (e.gg. low income, handicapped -and the 

elderly), while the Idaho PUC-has indicated that envhxxmental 

groups are usually the m o s t  effective in getting their cases 

before .the Commission, but the consumer viewpoint i s  inade- 

quately represented and the Commission staff is not always able 

to present that point of view, 

Probably the most significant comment was received from 

the Washington Utilities and Transportation Commission which 

follows: 

lic participation in utility rate cases.is the extremely techni- 

cal nature of the investigation; most lay people will not try 

participate actively in something that is basically incom- 

Our Special Public Counsel helps bridge 

"The single biggest problem preventing effective pub- 

L .  

prehensible to them. 

this gap, but the public in the final analysis must have,faith 

in the staff of the Commission, which always puts on a very 

agressive case on behalf sf the general rate payer," 

Most of the.agencies involved in the regulation of public . .  
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U s are relatively satisfied with their current public 

They feel that they have experimented 

of possible alternatives and that the present system 

works relatively well This, however, must be qualified by the 
1 hat major rate cases can take as long as a year and the 

on by that time may be obsolete and another hearing for a 

rate change quick to follow. However, as noted by one of the 

missions : Given the emotional and economic importance of 

major rate cases, these problems are most likely unavoidable 

and the price we ay for our democratic system." 

( 2 )  . The Energy 

artments and Siting Councils differ somewhat from the PUC's 

in that these agencies' functions entail forecasting, the for- 

ion of PUD's (Public Utility Districts), hearings on site 

applications te evaluations and monitoring, and certification 

and licensing of en y facilities. The Oregon and Washington 

nd their respective siting councils" follow 

The Idaho Office of Energy, how- 

ncy and thus ts procedures are pri- 

s primarily concerned with 

and the formation of 

earings are primarily informal 

t e., they are not adjudica 
i 

newspapers of general circulation, while notice for forecast bi 



48 

hearings are not required but the agency has used both letters 

and press releases. 

have been developed containing names and addresses of interested 

In both types of hearings mailing lists 

persons, The Department is mostly concerned with soliciting 

factual and technical information and has noted that most of 

the information received from the hearings does not meet the 

technical and factual requirements. This is primarily due to 

the technical and emotional nature of the subject matter, The 

information that i s  obkained is used to determine whether the 

assumptions made by the agency were reasonable, and they use 

appropriate ideas for further review and research, Generally 

the Department of Energy is not satisfied with its current pub- 

lic participation programs, but has not had the time to remodel 

their process. 

the use of surveys, questionnaires, and establishing sponsors 

for the hearings in each local community. 

Alternatives suggested by the Department include 

The Oregon Energy Facility Siting Council is most notably 

concerned with holding hearings on site certificate applications, 

along with its ratemaking hearings pursuant to the APA and the 

Attorney General's "Model Rules of Procedure under the Adminis- 

trative Procedures Act". 51 The notice requirement for a rule- 

making hearing consists of notice to persons on agency mailing 

lists and notice to others which "provides reasonable opportunity 

for interested persons to be notified".48/ When a public hearing 

- 47/ OAR 137-01-000 et. seq, 

48J Ibid. 
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on of a proposed rule, the hearing is 
I 
I ntested cas Rather, witnesses 

y be questioned by the presiding 
I 

are not provisionsfor cross-examination, 

In contested cases, which usually exist 

I ertificate applications, the agency must 
I 

to all parties (actual notice) and to those inter- 

s on the Council's mailing lists. For the purposes 

ings, any person may intervene "who appears to have 

aring, or represent a pub- 

a contested case full ad- 

I eived from the 

seless. However, the agency , 
does not at of testimony given. The 

, 
I 
I of securing public input, 

, rney General ' s "Model Rules" 
I Suggestions included allowing greater 

~ time to get deeply 
i 

, 

(1)n the Council's 
ich intervention was 
o individuals who 
evelopment of nuclear 

ts discretion in this 
power pose potential threat to themselves and to fellow 

Appeals. I' ORS 469.380. 
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The experience i n  public p a r t i c i p a t i o n  of t h e  

Energy O f f i c e  and t h e  Siting Council is  q u i t e  s i m i l a r  to tha t  

of Oregon, When dea l ing  w -king, hear ings ar 

pursuant to the state APA, 

the hearing is conducted as 

3 4 - 0 4 .  I n i t i a l l y  t h e  siti 

i n  the county of t h e  propused site to determine whether or not 

t h e  proposed si te  is dons i s t en t  and i n  compliance wi th  county 

or reg iona l  land  use plans or zoning ordinances.  Prior to t h e  

issuance of a counci l  recommendatian to  t h e  governor, a p u b l i c  

hear ing Ccontested case type)  is held. At such public hearing 

any person shall be e n t i t l e d  t o  be heard i n  support  of or i n  

opposftion to t h e  app l i ca t ion  for c e r t i f i c a t i o n ,  

also provides  for addition& publ ic  hear ings  as deemed appropri-  

involved i n  s i te  c e r t i f i c a t i o n ,  

tested case a f ined  by RCWA 

The CounciI 

ate. 

Washington has  i n s t i t u t e d  a novel concept i n  s i t i n g  pro- 

ceedings sizaifar to its Specia l  PubIic  Counsel i n  PUC Hearings. 

That is a provis ion for a "counsel for t h e  environment", Such 

counsel is appointed by t h e  a t to rney  genera l  and r e p r e s e n t s  the 

pub l i c  and its interest i n  p ro tec t ing  t h e  q u a l i t y  of t h e  envir-  

onment for t h e  dura t ion  of t h e  c e r t i f i c a t i o n  proceedings,  

The Idaho Office of Energy is pr imar i ly  i n t e r e s t e d  i n  the  

study of energy p a t t e r n s  and resources  dep le t ion  and conducts 

hear ings that are geared toward the  free flow of in fo rmadan  and 

education on a ma-way basis. 

informational  and are concerned with gaining i n s i g h t  i n t o  t h e  

The hear ings are informal and 



U' social-economi awareness of citizens as it pertains to their 

ergy needs. Be es the above type of information, factual 

ormation is us to evaluate the level of energy consumption 

in the area and urther "analyzed for idiosyncrasies that may 

affect their conserv ion program". Essentially, the agency is 

generate "individually tailored conservation pro- 
, grams by community" 

I c. Conclusions 
I 

I 

, Regulatory a encies are primarily concerned with obtaining 
I 
I 

. 
~ factual/technical input. This type of information is essential 

to resolving any factual/technical ambiguities that'may be pre- 

sented by the differing view of the public utility, the techni- 

cal staffs of the agency, and the public. However, it is not 

at all clear how much of the information gathered at public 

hearings i s  tually or technically useful for the agency's 

I 

ant obstacle confronting effective public participation is the 

ime and cost 

isms of administrative 
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procedure is that the decision making process has become over- 

judicialized. The criticisms generally look to the effects of 

this tendency to rely on adjudicatory procedures. One result, 

suggested by Gellhorn and Byse is that..."the judicialization 

of the administrative agencies is a factor tending rather 

strongly toward their becoming somewhat inclustry-minded.- Agen- 

cies, unlike courts, were not in their inception expected to be 

sedentary ... They themselves were to be vigilant watchmen, quick 
to act in the public's behalf. 

and of his methods has, however, encouraged administrative' 

passivity that emulates the judge's detachment from the social 

fray. - 

The glorification of the judge 

1,50/ 

The authors suggest that the adversary system does not work 

very well without active adversaries, that waiting for cases 

and complaints to arise is not an agressive course of regulation 

when one of the adversaries is "an amorphous cloud such as 'the 

public' or 'the consumer' or 'the poor'." Thus, when the agency 

process has become thoroughly judicialized, "it devotes its ener- 

gies to cases that simply happen to come to it: it does not 

hunt for business by seeking out the unnoticed trouble spots".- 51/ 

One of the Wader Reports1',52/charges that the ICC's 

- 50/ See e.q. Note "The Oregon Administrative Procedure Act," 
1 Willamette L.J. 233, 240 (1960). For a brief treatment 
of the trend towards the erosion of the privilege doctrine, 
see Walter Gellhorn & Clark Byse, Administrative Law: Cases 
and Comments 600 (1974) at 1021. 

id - 51/ The President's Advisory Council on Executive Or~pniZatiOn. 
Report on Selected Independent A New Regulatory Framework: 

Regulatory Agencies 38-39 (1971). 

- 521 Fellmath, R. The Interstate Commerce Commission 11-12 (.1970). 
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almost exclusively serves are its failure to 

ce on agency rulemaking and agency provi- 

sions for s 

the use of what has become to be known as 

I 

I 

1 

l ion  to theoreti 
1 

I 

1 

! 

1 
are allegedly slative". Conversely, when an agency 

I W 
I 
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is consideri g adoption of a policy which could have a signifi- 

cant impact on unrepresented par 

give notice and invite participa 

s, means should be found 'to 

by non-parties 
53/ proceeding is labeled an ad juaication . 'I- 

The case for developing hybrid proceedings €or t h e  resolu- 

tion of environmental issues involved in licensing is s 

While the need to deal with issues generally is great (and thus 

suggesting a form of rulemaking), the complex nature of ma 

ons to be decided necessitates some restrictions on 

the procedural rights of parties even in a particular case. 

Rowever, the public must be able to participate e€ 

the process at the same time. To a great extent, the crisis in 

administrative proceedings in agencies dealing with environment 

can be attributed to a wiaespread feeling that these agencies 

have not been sufficiently sensitive to all - affected interests. 
In the most general terms, there is a need for exploring 

alternatives within the current public participation programs 

and alternatives to public hearings themselves. The formal 

adjudicatory hearings are weighted heavily to the reception of 

factual/technical information and to some extent the weight of 

public attitudes and opinions is not sufficient (nor do agencies 

weigh it sufficiently) to balance the economic and te cal 

difficulties associated with regulating public b 

- 53/ Clagett, Brice (1971) "Informal Action--Adjudication- 
Rulemakin9: 
trative Law." 1971 Duke Law Journal, p. 85. 

Some Recent Developments Ln Federal Adminis- 
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I 

I , 

ely for balanced adversary input. In 
1 

~ 

, 

both administrative and 

I 

I 

1 
I esigned to provide for advocacy 

t is meant by pub- 
, 
I 

ncy, the pub- 
i 

! 

, 
, 
I 

I 

c interest" . 
I 

~ 
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ment for environmental q easons where consumers and poor 

may favor it for employment and price reasons.- 54 / 

a. Internal Representation 

The first option offered to provide additional h p u t  is to 

provide €or it tr, come from within the ,agency in -the government. 

Even though an gency staff provides infonnatio 0 meet a de- 

cisional standard, an agency can provide for adversarial input 

within the agency, Additionally, some twenty states provide €or 

some public interest representation by the Stkte Attorney General's 

O f f  ice. - 55/ This representation 'has occurred at the state admin- 

istratzve and court level, as well as before federal agenci 

Michigan has a Special Litigation Division within the Attorney 

General's Office to intervene on behal€ of the public in Public 

Service Commission (PSC) hearings. The'North Carolina Attorney 

General has intervened before the Atomic Energy Commission to 

raise questions about a license application for nuclear plants 

in North Carolina.- 56 / 

On the federal level the Postal Rate Codssion~z/is set 

up to advise the postal service about .rates, fee5, etc. At 

required vote hearihgs an office of the CommissTon is'required 

7 54/ Schraub, J. (1976) "The Office Institu- 
tionalizing Public Interest Repres rmnent.. 
Georgetown Law Journal 6 4 ( 4 ) ,  pp. 895-896- 

- 55/ Council for .Public Interest Law (1976) 
of Justice, Financing Public Interest Law in America, p .  151; 
see National Association 0f-A- Attorney's 
General Intervention Before Requlatory Agencies. 

- 56/ Ibid., p. 152. 

- 57/ Ibid., p. 152. 



t of the gener 

sel Approach 

ce of public counsel has occurred in I 

I several states to provide balanced adversarial input. 

states and the Dist 

els, operating 

ornia and New Jersey, have multi-purpose public counsels, 

Nine 

I 

that is, they represen - 
I 

I administrative bodies. States have placed public counsel offices 
~ 

within the relevant agency, established it as directly responsi- 

urer or set it UP as an independent agency.- 

vantages of placing the office within the 

ble to the legi 58/ 

I 
1 
~ well as incre s to relevant ormation. The disadvantage 

; 
~ 

I 
! its independent status. 

I 
! 

mion and hostility that can arise as 
I 

is that the counsel may work too closely with the agency and lose 

! 

financial support for the office as well as provide 

gencies involved. This, however, can 

interference and turn it into a 

I 

: w  
i 

- 58/ See F.N. 54, p. 897. 



fund it by assessments f r o m  the =levant regulaied parties, 
(@$ 

If 

the office is set up for representation before the public utility, 

commission or the state siting cQuneil, the regulated tztiPities 

could be assessed. 

New Jersey,E/which Bas the most extensive program, places 

e in the Governor "s cabinet. In addition to 

the advocate role, he is the head of the State publie defender 

service. The agency,. Department of the P u b l i c  Advocate, has 

suffered some appropriation cuts in the last €ew years. 

suggests that the independence and power oE such an ~ E E i c e  can 
I This 

provoke legislative retaliation. 

I The powers of the public counsels vary from state to state. 

Offices can be set up to Lobby, intervene in administrative 

proceedings, and seek judicial review of adverse agency deter- 

minations. It should be pointed out that the power of the office 

can be severely limited if the office cannot seek judicial review 

of administrative determinations in proceedings they were a party 

to . 
I The California Energy Resources Conservation and: Development 
I Commission has an office of the Pubaic Advisor who serves as a 
1 

neutral facilitator of public participation, acting as one who 

takes all reasonable steps; short of representing individual 

groups or the public at large, to reduce the transaction costs 

of participation in the Commission's proceedings 60/ 

- 59/ See F.N. 55, pp. 149-50. 

- 60/ See F.N. 54, p. 899. 
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I 

The public counsel concept can be an effective way of 

facilitating mo adversarial input. There is, one trap such an 
b / -  

, office can fall into. nless the legislative mandates are clear, 

he counsel may be osing between several competing public 

erests in decidi hich position to represent. Once that 

selection is made he is foreclosed from advocating other "public" 

interests, 

c. Financial Support for Intervenors 

I Another form of government funding of public interest 

representation is direct grants to prospective participants for 

their participation in agency proceedings. This is a relatively 

which is being seriously discussed on the federal 

level, 

, , Congress pass the Magnuson-Moss Warranty and 

ent Act. The Act authorized the Fe 

ect compensation to public participants 

in trade regulation proceedings. The Act allows the 

t witness fees and other costs 

interest which 

I ule- 
s necessary 

determination of the rulemaking proceeding taken 

whole, and who is unable effectively to participate 

gs because such person cannot afford to 
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examination, and making rebuttal submissions in such pro- is9 

ceeding. " 
Probably the most signi cant activity in this area has 

been Senator Kennedy's "Public Participatidn in Government Act 

of 1976," S.2715. 

it will most likely be reint 

by the Subcommittee on Administrative Practices and Procedure 

of the Committee on the Judiciary in their hed 

most useful to any governmental unit interested in ex 

While the bill did not pass the 

programs in this area.- 62/ 

The bill authorizes compensation to eligible persons in 

agency proceedings whenever such participation promotes if full 

and fair determination of the issues involved in the proceeding. 

Eligible persons are those who represent an interest which, if 

represented at a proceeding, can lead to a fair determination 

of the proceeding, and the economic interest of the person in 

the proceeding must be small in comparison to the 

proceeding. The bill also sets up schedules for advance pay- 

ments and provisions for judicial review of the determination 

of whether to compensate. 

The direct compensation procedure, like the others 

some advantages and di$advantages. First of all, the concept 

- 61/ 15 USC 58(h) . 
62/ I_ Subcommittee on Administrative Practice and Procedure of 

the Committee on the Judiciary, U.S. Senate. (1976, Jan. 
30 and Feb. 6) Bearings on "Public Participation in 
Federal Agency Proceedings."S.2715. Li 
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LJ ticipation of the ordinary citizen. 

ns, even if supplied with the resources to 

y not make the effort to participate in com- 

ed agency proceeding approach does allow for the 

his will, how- 

a1 positions a 

program also has the advantage of inde- 

nment. As long as the mandate for com- 

judicial review is established, the 

threat of age or legislative interference is small. 

d. Residential Utility Consumer Action Groups (RUCAG) 

Zen organization is promoting a 

tility bills to 

ions in the utility 

would be required to include 

ith customer bi eckoff cards on which consumers could, 

s process is similar 

puses to establish Public 

RUCAG would a board of 

contributors. 

t 
I 

1 

1 
I 

63/ See F.N. 55, p. 328. W - 
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' funding source. Possible disadvantages would be in selecting 

areas of focus and possible conflicts between 

vironmental goals. 

sumer and en- 

5. Litigation and Attorney's Fees 

Most of the models discussed for securing ic partici- 

pation have dealt with participation in the formulation of 

and the implementation of it. The other obvious aven 

ticipation occurs once the decisions are made and the 

still feels wronged by the action, 

recourse is to seek judicial review of the agency action. 

At this point tke available 

Under the Federal Administrative Procedure Act- 64' (which is 

a model for most state APA's) ,  citizens "aggrieved by the agency 

action" have standing to seek review of that action. 

the citizen has standing to challenge the action he still has 

Even when 

the financial disadvantages that he faced at the administrative 

level. 

process, the option of court awarded attorney's fees as a means 

of overcoming this financial disability is reviewed. 

Rather than discuss the in's and out's of the judicial 

The common law American Rule in this area is that attorney's 

fees cannot be awarded by a court unless provided for by statute. 

Exemption from this rule has been allowed where the management 

of a common fund is at'issue, where a party displays bad faith, 

or a party willfully disobeys a court order. A fourth exception 

was being advanced in the federal courts until the Supreme Court 

64/ 5 USC sec. 551 et seq. 
_. 
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LJ issued its opinion in lyeska Service Corp. v. Wilderness 

Society . 
attorney fees to e Wilderness Society under a "private attorney 

that case the D.C. Circuit Court of Appeals awarded 

1 theory." The Supreme Court reversed and reverted back 

American Rule with the three established exceptions. 

This had led to much discussion about statutory authoriza- 

tion for the fees. S.2715, the Kennedy bill already discussed, 

or attorne fees under a statutory private attorney 

general theory. Add nally, several pieces of federal legis- 

lation have been passed which allow for attorney's fees to 

citizen-plaintiffs. 

could consider in providing for 

d environmental laws. Otherwise, 

as the cases become lex and expensive, citizen-plaintiffs 

will be de t privileges. 

I 

l 

ice based upon the experience, tech- 

zen advisors 

ional opportunities make inputs, 

I 

6 5 /  95 S. Ct. 1612 (1975). - biJ 



cess. 

government is testimony .of their perceived value 

those who criticize advisory b 

little purpose other than to cloud who is responsible for de- 

cisions, mislead the public into thinking t there has been 

citizen participation an 

insiders . 

That there are so many advisory boards at all levels of 

Variations in the structure and purposes of advisory bodies 

can be found in: 

a. Legal Bases - some are established by statutes which 
can vary from general mandates that they be "established" to 

laws which prescribe details of membership and scope of opera- 

tions, others are established by executive orders of responsible 

officials and exist at their pleasure. 

b. Permanence - many advisory bodies are summoned for one 
assignment only, although this can be a prolonged effort such 

as the Alternatives for Washington Committee or Seattle City 

Light's 1990 Citizens Committee, while others are to continue as 

-long as the programs are in operations - there have been Forest 
Service and National Park Service committees for decades. 

c. Membership can be left to the appointing officer or can 

be prescribed by law to include specific interest such as the 

Grazing Boards which were to have persons representing cattle, 

sheep, and wildlife interests. It is probably illegal for sta- 

tutes to specify that a particular private organization be repre- 

sented since if that organization refused to name a member, 



b/ p a person appointed or ceased to exist, 

not function and the legislature would 

delegated its author t rivate 

nter-agency advisory b es with ex- 

I 

I 

I 
I 

I f interests to be presented, the 
I 

duration of the appointments are addi- 

onsidered. Should members be (1) "dele- 

~ ates" reflecting certain interests and perhaps even "instructed" 
! 

~ presentatives" 
i 
i 

I 

be an important 

"public" mem- 
I 

bers selected epresent and 
l 

one in particular. 
1 

~ 

the names on I little else. 

- infrequent meetings can result 
1 

i 
1 all but retired 
l e attendance 
i 

I 
1 are usually 
I 

~ d activities 
1 

ies 

concern. Per- 

d in a narrow 

'I members may 

specific infor- 

mation if ey are to participate compete with agency staff and W 
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I 

interesCed grdup spokesme 

sant wieh rates of return ~r wheeling or net bllling, 

After all, not evkryone is conver- 

enta- 

tion by experienced and objectiv 

dends in the f'om of saved time and more informed participation. 

Brief "training courses" or orientation seminars at a university 

could pwclvide this. This i s  a part of the farger question of 

the funding of these bodties. 

third parties woul 

f. Advice on what? CarefuZ delineation the advisory 

body's role i s  essential to protect the legally mandated decision 

makers from meddling or usurping by the advisors. 

need to know what is expected of them so they can dedicate the 

time for meetings and studyE receive inputs from the 

and evaluate whether the whole exercise is warth the trade-offs 

of their time and reputations. 

the Alternatives for Washington operation can be h 

sketching the broad goals of the state. 

however, that no attention is given its product. That expensive 

effort was not even referred to in any of the equally voluminous 

and costly Seattle City Light 1990 Project. 

put s n w  tires on utility trucks is hardly worth obtaining. 

The advisors 

General advice, such as given by 

It can be so general, 

Advice on when to 

Somewhere in between lies the domain of an advisory bod 

timeXy point in t h e  c'ircumstances that calk for decisions (see 

ear2ier section) advisors want to be consulted unless they are 

on the boards for the free trips to the dams and powerhousesE 

the free lunchesr the status, and the cumradery. 

g. Aevisory board procedures are being brought under the 
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bi laws and regulations governing other public bodies. Timely 

, selection of pre- 
siding officers, accurate minutes, fair ing from those who 

greed upon voting or other decision making 

e important that must be taken into 

ch a body. 

sory boards can serve as one more avenue for 

some of the public to participate in more depth than is usually 

possible. It is one way to include a variety of viewpoints that 

ther types of public meetings including 

pportunity to 

The preparation 

rvice such advisory efforts 

erms of the benefits that 

of advisors so sensitized 
I 

I re reflective of 

of the advisory 

would have to know 

tate energy corpora- 

of private corpora- 

ell? The United Auto Workers have 
'b, 

experimented in this 





4 J  receiving inputs from ny public meet and from opinion SUP 

veys taken by telephone in October 1972, December 1973 and Janu- 

ary 1975. 

The intelligent use f public opinion polling, as distin- 

political uses, requires a basic knowledge 

some of its limitations. A good survey is 

: (1) asks e questions that need to be answered o f  

2) an accurately dr sample of  the particular public whose 

opinions must e considered ( 3 )  by unobtrusive measures which 

don't bias the responses which are then (4) honestly interpreted 

claiming neither more r less than the data support. Such sur- 

veys can be valuable to government decision makers. 

polls taken by othe 

Evaluating 

anizations can be a useful adjunct to 

sources of info on an agency has. For example, the June 

1976 tion of the on Department of Energy's newsletter, 

"Energy to Date", cites a survey of the [University of] Oregon 

Research Insti on citizens' attitudes toward the 

should know what they are trying to 

ant a survey taken. Some agencies 

use every mo gency does or because 

y does not know what 

will the pollsters, although pxi- 

and university based researchers 
I 

I 

I 
I alike will gladly take the-fees offered. The fees will vary with 

k 

the size of the sample, the complexity of the questionnaire, the I W  
I 



70  

variables in the questions and the population, the degree of i 
accuracy required and whether or not the surveyean'be piggy- 

backed on another, thereby sharing expenses, 

Sampling the "universen (the public whose opinions are t 

sought, e.g., voters in a public utility district, a l l  of the 

voters in the state, sports fishermen, etc.) is a complex scien- 

tific process, 

factors that must be taken into account and the degrge of accuracy 

sought. 

The size depends upon the number of different 

National presidential surveys can 'be quite accurate with 

a sample of only a few thousand out of tens of millions of poten- 

tial voters. 

Sample size can also relate to the techniques of the poll- 

ster. 

two with a very small number of people while others may send post 

cards for replies from thohsands. 

carefully drawn panel of persons who are surveyed on many issues 

Some prefer to do in-depth interviews lasting an hour or 

Another method establishes a 

over a long period of time while others will use a'random group 

from telephone directories for telephone interviews, 

' 

On-the-street 

interviews and mailing ballots clipped from newspapers are no- 

toriously unreliable, The traditional brief (5 to 10 minutes) 

interview of persons scientifically selected is the usual pattern. 

A few pollsters select bellwether precincts, smple opinion and 

look for changes and trends as they visit with the residents there. 

The schedule of questions must have been pretested to elimi- 

nate bias and must be administered with a bias-free technique. 

The race, sex, age and demeanor of the interviews can become id 
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obtrusive unless care - i s  taken. Questions can be open-ended, 

which give in-depth insight into attitudes, but these are expen- 

nd difficult to tabulate, or multiple choice, which can 

help measure direction and intensity of feeling, or can be simple 

preferences such as appear on ballots. 

Many candidates have been misled by polls because they saw 

to see in the responses rather than what could 

be honestly inferred the data. Administrators must also 

guard against wishful thinking of this sort. Judgements on what 

e data suggest as a possible course of future action must still 

be made. 

Alternatives for Washington had five surveys taken includ- 

ing use of one statewide sample, ten regional samples, responses 

to newspaper inser 

Their own analysis f these exercises indicate a responsible 

effort to avoid erroneous self-fulfilling conclusions. 

and responses of conference participants. 

i 
Their 

mitations of this sort of input: 

is only one of many factors that 

g at policy recommendations. To 

ficiency, energy requirements, 

national se o name just a 

equally unthinkable to ignore 

philosophical issue of what 

make remain. Suppose polls show 

66/ Washington, State of, Office of Program Planning (1975) ' r -  Alternatives for Washington, Vol. VI, p. 19. 



8 ,  'The Yury Mode4 

Admihis'trative processes have -joined t h e  legislathre pro- 

cess in the  march t m r d  *jutiicialization*', In the search %or 

fairness to partici.pants, and 9.n an effort to examine evidence 

to achieve something akfn to scientific cer ta in ty  in public p o l -  

icy areas where uncertainty mast abound, American povernrnent has 

increasingly adapted the  judicial model. 

neutral juage and jury hearing learned and informed I t e s t h m y  

The prospect 0% a 

from expert witnesses whose credent ia ls  and opiniens are care- 

' ful ly  -cross-examined By trained advocates is an appeaancg con- 

t r a s t  to chsed rules committee meetings oP legbslatuat3s or Un- 

challenged falsehood cleverly presented i n  election carapaigns, 

It is no wonder that "due process" is now required under f-edesal 

and state administrativ~.grocedures acts. 
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u of this judicialization of administra- 

processes cou 

the jury system tuations. S o d d  contend that this 

e the adaptation of 

ten occurs in legislative processes now. A complex 

resented by an administrative agency, a private group 

or. legislative staff 

gent business so the matter is referred to committee which then 

usually hears a 

are questioned by legislators and staff with varying degrees of 

competence and 

The agendas are always crowded with ur- 

voluntary and invited witnesses who 

he legislators are not expert on all 

staff counsel to explain 

liberate much in the manner 

similar decision making 

e branch. But it lacks 

the precision lown judicial proceedings. 

I 

settled and some lic wisdom applied to 

I 

ample. A group of citizens is se- 

led, that is, their 

gistered voters. 

cting the various 
I 

I 

I 

1 

i 
compensation. 

LJ 
I 

i 
I 
1 

Jurors are excused if the presiding "judge" finds they are biased. 
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What other method of securing public representation could com- 
csr 

pare with this proposal? 

buts of select parts of the population. 

is miniscule in the Pacific Northwest. 

ships are small, often overlapping and often self 

Elections often have very low turn- 

Active parky membership 

Interest group member- 

lie meetings and hearings have problems in securing attendance 

.and ,in encouraging effective participation. Advi boards are 

often limited by statute to certain categories Qr are too time 

demanding for unpaid members. 

After the jury is seated, the issues are presented by the 

counsel for the decision making agency, expert witnesses are 

brought in and examined and cross-examined by opposing counsel. 

Just which parties will be allowed to intervene and serve as 

opposing counsel to present and examine witnesses would have to 

be worked out in order to achieve balance and yet expedite the 

proceedings. The questions of whether the facts support the need 

for a generating facility and, if so, which location is preferred, 

etc., could be decided by the "jury" which then would be dis- 

missed. This model holds the promise of both objectivity and 

representativeness in the decision makers and of imposing higher 

standards of argumentation and documentation than is customarily 

found in the present patterns. 

Perhaps a beginning could be made by using the jury model to 

There are problems to be sure. 

replace some citizen advisory boards in a less than final decision 

making process . 
9. Other Opportunities 
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hi Many public officials are very skilled in the art of in- 

volving citizens in the policy making process. But others could 

nderstanding the total policy making process in order 

I that they might ee what their particular role is and to under- 

I stand better how the rious publics perceive their own inter- 
I 
I 
I 

ests and the public interest; 

2)  and how to seek them out. 

Many publics identify themselves by initiating legal actions, 

participating in protests and public meetings and in corres- 

ponding with agencies. 

staff is basic a 

and other records are accumulated. It is also useful to involve 

third parties, for example, citizens committees, in the identi- 

But identification of publics by agency 
I can be developed over time as mailing lists 
~ 

cation effort; 

chniques in conducting public meetings 

is also open, relaxed, informa- 

including the media, 

ersonnel, legislators and 

lic. Perhaps the use of a neutral third 

etter received. Examples: 

C, Idaho Water Plan, 

luding questionnaires in utility 

w bills (Seattle City Light). Newspaper inserts (LCDC, Alternatives 
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for Washington) or through required dristrib 

fCC mandated form that movers of household goods mus 

ion s k h  as the 

customers although they need not mail ba.ck the card the ICC., 

(c) hotline, Collfree telephone service t receive in-. 

quiries and statements from the public. The Oregon and Wash- 

ington legislatures and other agencies have made us 

The costs are not only in the telephone charges but also must 

include staff time to receive'and Pespond tQ the messages. Ex- 

perience has been mixed and experimentation is needed, 

(d) techniques for using other wi communications systems. 

Cable television holds enormous potential for two-way communi- 

cation among various areas and groups, Computers and prhtout 

devices make it possib.le to retrieve massive banks of clata, 

The Washington legislature could sort out the statua of  legis- 

lation and the financial implications of proposals by use o f  

computers. The potentials here are almost beyond imagination, 

(e) mediation of disputes by professional mediators 

(University of Washington, Midwest). 

( 5 )  improving existing contacts such as placing the required 

public notices of meetings where m o s t  people will see them 

(Portland City Council and Planning Commission agendas now appear 

on the sports and other pages of daily newspapers in paid adver- 

tisements knstead of the obscure public notice sections ~f the 

classified ads), invite the specialized media a$ well as the 

commercial media to cover hearings, meetings and conferences. 

State legislatures are partially covered now by state-owned ' 
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i 

ty council meetings are sometimes covered 

s. Agencies could monitor 
W 

"lett columns and "talk shows" on radio, and 

publish agency newsletters and magazines. All of these remain 

gs procedures by: 

nt roles of parties, 

for fair yet expedi ous proceed- 

ings . 
(b) eliminate unneces ers to participation such as 

ny in advance, or have it done by 

ut in the record in writing or by 

cluding rebutting previous materials 

presented. Keep the record open after the close of formal hear- 

for these purposes. Top officials need not be present at 
1 all of this but the citizen must be assured his input is received 

n sessions with an effective presentation of the 

oceedings and what is to be decided by whom, when 

on in policy making is a "given" in a 

thwest citizens are almost overwhelmed 

ticipate by voting in elections to nomi- 

nate and elect officials and to decide on state and local ballot iu 
I 
I 
I 

, 
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S, though declining fh ihfluence, 

st groups are easily formed ahd provide 

nues of influence in le ative and judicial 

proceedings. "Due process** is requfred of all pub1 

The growth of government has been paralleled b 

€or additional forms of Gartici 1ic meetfags 

and hearings I citizen advisory 

among the' responses to t trend. Other 

ards, and opinion p 

playing the jury system as model have been suggested. 

State policy making institut s can view these as con- 

straints on their ability to proceed responsibly can take 

them as opportunities for securing public input, understanding 

and even support. 
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TASK 5 

RATE-MAKING 

Historically, the Pacific Northwest has enjoyed a plentiful . 
supply of lo ated electric power, augmented in recent 

years by nat nsmitted from outside the region. These 

two (plus a limited amount of steam power) are the principal 

-forms of energy over which authorities in Idaho, Oregon, and 

Washington have had effective rate-making or rate-approving 

authority. Therefore, discussion of how institutional as- 

pects affect the rate-making or rate-aut izing functions of 

government agencies in the Pacific Northwest will naturally con- 
I 

1 centrate o ation of electric and natural gas rates. 

price of imported natural gas is beyond the 

scope of these authorities' influence; all they can do is to 

regulate the spread between wholesale and retail rates. With 

respect to determining electric rates, however, they have a I 

I 

I 

g appropriate principles and institutions 
~ 

dustry operates on three levels: 

A. The Federal level, via the Federal Power Commission (FPC) 

B. 'The State level, via the individual States' Public 
W 



80 

Utility Commission (PU 

C .  The local level fa public Utility Districts (PUD'S) I 

municipally-owned power companies, and cooperatives 

Rate-making is carried out at each level, though under 

different regulations and within different parameters. For a 

discussion of the structure and particular procedures of each 

of these actors, the reader is referred to specific literature.- 1/ 

A. The Federal Power Commission 

The FPC might properly be thought of as the initial regu- 

latory authority in the rate-making process. It concerns it- 

self with all wholesale transactions, i.e., sales for resale, 

of any organization engaged in the generation or transmission 

of electric power. It is particularly concerned with  the inter- 

state aspects of power, including - importantly in the Pacific 
Northwest - transactions involving the BonnevilPe Power Admin- 
istration (BPA). 

Historical.ly, the FPC made its first impact by enforcing a 

uniform system of accounts./ It has remained relatively in- 

active as rate-maker, often restricting itself to receiving the 

Northwest Energy Policy Project (1977) Institutional 
Constraints and Opportunities, Study Module'V,. Tasks 
1, 2 & 3 ,  PP. 6-16 to 6-19. - -  
Davis, C. Laws Relating to the Public Utility C0mmis- 
sioner of Oregon 1976 (Ore. Sec. of State). 
Idaho Public Utility Laws: Title 61 and Ch. 3 and 12, 
Title 62, "Rules of Practice and Procedure of the Tdaho 
Public Utilities Commission". 

- 2/ Wilcox, Clair & Shephard, William (1975) Public Policy Toward 
Richard D. Irwin, Homewood, fL, pp. 404-5. Business, 5th Ed. b 
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rate schedules that were being proposed by the individual elec- 

tric companies, districts, and authorities. With respect to 

BPA, the FPC has in the past concentrated on insuring that BPA 

rates conform to federal law, recovering particularlcosts as 

stipulated. In recent years, however, the FPC has become more 

active, and it may in future years play an increasing role in 

formulating Northwest energy policy - especially since much of 
the electric power consumed in this region is "wheeled" by BPA 

or is otherwise involved in interstate transmission.- 3/ 

B. Public Utility Commissions 

PUC's intervene in the rate-making process on the retail 

they examine and modify or approve retail rates suggested 

Their juris- 

level: 

by investor-owned, private utilities, case by case. 

diction is li ed to retail sales o power within their state; 

they have no 

! 

trol over wholesale 

, In the Pa ic Northwest, Oregon's Public Utilities Com- 

Idaho's Pub1 Utilities Commission, and Washington's 

ansportation Commission, collectively to 

of FPC Price Controls. American Enterprise Institute 
for Public Policy Research, Washington, D.C. 

Selected Federal Statutes on Energy Development". 
Battelle, Pacific Northwest Laboratories, Richland, 
Washington. (For additional information.) 

(c) Curry, M. & Greene, M. (June 1976) "The Influence of , u  
I 
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Lid 
a fair aad reasonable returh ̂ on their investrneht. GSven these 

fairly uniform statutory respansSbilLties and the 

based criteria €or determiniin ates, the PUC*s have operated 

ntirard cost- . 

U p  the same manner: they have attempted to ascertain 

how much it eosk the utilities to provide ;the electrk po-wer 

they expected to sell (including a fair rate of teturn oh favest- 

mentj, and have set the rates to cover these %o's't8. This process 

is known 3s determining rates on the basis of ''embedded eosts''.. 

In recent year6* however, Oreg(snis PUC has introduced 6e 

new principles into the rate-making process, including "modified 

long-run incremental costen as a method for determining rakes. 

The effective impact of PUC determinations varies CQnSideP 

ably between the €hree states of the Northwest. 

Idaho, private utilities deliver by far the la st part sf total 

electric power sales, which means that the PUCJs i i n  those two 

states wield considerable influence over rates and rate "struc- 

tures, though they regulate only a small number of companbes. 

In the State of Washington, however, most of the ekctsic power 

retail sales are by PUD's, municipals, and eooperatiues, none a€ 

which are regulated by their state's PUC.. 

I n  Ore9611 and 

This difference has 

considerable impact.- 4/ 

C. Public Utilities 

Public utilities - a collective term for Public Utility 
Districts, municipally-owned systems, and cooperatives - are no t  

specifically classed as regulatory bodies, But they do exercise 

4 /  - See F.N. l ( a ) .  
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rate-making authority because they determine independently the 

retail rates that they charge their customers. As public bodies, 

they are expected to have defined the public interest and to be 

active in furthering it, without need of regulatory supervision 

' U  

I 
! 

I other publi body. Like all BPA customers, they must 

their rate schedules to BPA for approval which has, how- 
5/ ever, never yet been withheld.- 

I 
I 
~ Public Utilities play a very important role in the state of 
I 

Washington, where they predominate, and a lesser role in Oregon 

and Idaho. They are more numerous and, with some important ex- 

ceptions (Seattle ity Light Co., for example), smaller than the 

i 

I 
l 

i 

, 
1 

-owned utilit ompanies in the Northwest. As public 

bodies, they enjoy special advantages not available to private 

power companies: eir bonds, being ax exempt, can be floated 

at much lower co y are themselves legally tax-exempt, and 

h they have no sto ividends must be paid. Further- 

I moment a most important factor - they 
e in the distribution of 

deral hydroelectric generating facilities.- 6/ 
1 d to have enough of this power to permit 

ntracts including 

I hed the Bonneville 
se customer utility companies must 

~ with it. BPA occasionally recommends 
changes and modifications in an advisory capacity. 
mandatory aspect of this examination concerns the distribu- 
tion of net profits from energy sales. No publicly-owned 
electric utility can qualify for low-cost BPA power if its 
net revenues are used to finance projects not related to its 
principal business of providing energy. 

I 

The only 

! U  
~ 

I 

I 6/ See F.N. 5. - 
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firm commitments of delivery to private utilities and to in- 

dustrial customers as well, the tightening of power supplies 

has kept BPA from renewing these contracts as they expired. 

Public utilities have first call on BPA's low-cost power; private 

utilities have had to arrange for their own reliable sources of 

energy, at higher cost, and industrial customers will have to.do 

the same when their contracts run out in a few years. 

D. The Lack of Uniform Rates, and the Consequences of 

Disparity 

A sound energy policy requires that the institutions con- 

cerned with it be simple in structure, amenable to change in the 

desired direction, and responsive to the decisions of policy 

makers. The first of these requirements is critical, since the 

other two depend on it very heavily. If the institutions that 

govern the setting of electric power rates are complex, they are 

much more likely to be mutually contradictory, and the problem 

of making them all conform to each other - or to a change in 
policy - will be multiplied. 

Because the price of electric power in Idaho, Oregon, and 

Washington is determined by three unconnected PUC's for nine 

private utilities, and (independently) by 62 municipalities, 53 

cooperatives, and 25 public utility districts whose cost struc- 

ture differs significantly from that of the private utilities, 

there are many different rate schedules in force in the North- 

west. (See Table 1 for illustrations.) 

Such price differentials may be less important in the elec- 
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TABLE 1 
LJ 

TYPICAL MONTHLY ELECTRIC B 
Residential Service 

Autumn, 1976 

Type of Co. 200 Kwh. 500 Kwh. 1,000 Kwh. 

urley, Idaho Mun . $ 4.95 $ 9.18 $15.25 
upert, Idaho Mun . 4.50 7.50 11.25 
Idaho Power (in Idaho) Priv. 8.57 13.42 19.56 
Idaho Power (in Ore.) Pr iv . 8.40 13.00 18 . 55 
Portland & Vicinity 
Portland Gen. Elec. Co. 
Pacific Power & Light Co. 
Hood River, Ore. 
Canby, Ore. 
Forest Grove, 0 
Clatskanie, Ore. 
Clark Co., Wash. 

Priv. 
Priv. 
co-op 
Mun , 
Mun . 
PUD 
PUD 

7.23 13 . 95 
5.75 10 . 10 

12.00 12 . 00 
3.63 7.38 
3.44 6.08 
2.90 5.60 
3.80 6.20 

25.15 
17.35 
13 . 05 
11.88 
10.48 
10.10 
10.20 

Seattle & Vicinity 
Seattle, Wash. 
Puget Sound P & L Co. 
Snohomish Co., Wash. 
Tacoma, Wash. 

3.06 
5.75 
3.10 
3.97 

5.42 
10.10 
5.50 
8.05 

9.72 
17.35 
9.50 

12.80 



86 

tric power industry than in other industries, since each of the 

supplying companies has an exclusive territory in which it pro- 

vides a perfectly standard comrnodi (or service) to virtually 

all households and businesses.. Th these companies do not 

engage in price competition with each other: as power supplies 

tighten and rising output means higher unit costs of production, 

they simply become less aggressive in seeking new business. Some 

of them even talk of turning business away, e.g., by counseling 

potential immigrant industries against locating in their service 

area,- 7/ 

Yet there - is competition among the retailers of energy, 

Electric utilities still vie with gas companies and with fuel 

oil suppliers for customers. Until recently, they occasionally 

even competed openly with each other: in The Dalles and in 

Eugene-Springfield, Oregon, for example, the Pacific Power and 

Light Company levied lower rates than in the rest of the state, 

apparently because a part of these communities was also served 

by a public utility. 

exist, but other elements of competition remain, "Providing the 

service the public demands" is not as passive a role as might 

These particular situations no longer 

first appear: none of the utility companies are really ready to 

discourage power consumption, and all of them have plans to build 

more generating capacity "as needed." It took PUC initiative to 

stop private utilities from offering promotional electric rates 

(e.g., lower rates for the "all-electric home") and to reduce 

- 7/ Interview with W. Coryell, Director of Contracts and Rates, 
Idaho Power Company, Dec. 7, 1976. 
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promotional advertising and other sales and marketing policies 
u 

intended to increase sales. And the public utilities in this 

region, whose rates (not subject to PUC scrutiny) are among the 

very lowest in the nation, are still attracting new businesses 

to their service territories, seeming to compete like any other 

low-cost producer. 

\ 

I 

Whether the electric power industry should, under current 

conditions, encourage or discourage the public to continue to 

rely on low-cost power is a matter for public policy to decide. 

But public policy must be specifically implemented. The in- 

dustry, which consists f a collection of local monopolies that I 
are heavily regulated, needs to be guided by public agencies 

into conforming with the public energy policy that was.decided 

on. Are the existing institutions equipped to carry out the 

general policy, 

I 
I 

! 
I 

o that it can be implemented promptly and even- 

, hroughout t Northwest? The following considerations are 

pertinent: 
, 1. PUC's have no j lic utilities at all. 

2 .  Some e utilities - especially those that can 
ctric power own retail custo- 

ively insula e impact of any 
1 

power shortage that might develop. Their retail rates can remain 

low while users of electricity in the rest of the region exper- 

ience fast-increasing electric rates even interruptions of 

W 3. PUC's deal with the pr ate utilities they regulate on 

I 
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-case basis, examining each rate application as it 
c, 

comes in, with little reference to general principles or to 

what was decided for another company in another rate case. For 

example, of Oregon's two principal private utilities, only one 

was permitted to include any part of the costs relating to 

"construction in progress" in its rate base./ Sometimes the 

rates approved for different private utilities in the same 

state by the same PUC at almost the same time vary consider- 

ably (cf. Table 1). Even the rates of return on investment 

allowed for the several private utilities in the same state 

may differ substantially, depending on their respective cost 

structures, their bond ratings, their capital requirements, etc.- 9/ 

4 .  PUC's have no authority over electric rates being 

charged outside of their own state, not even when one company 

sells power in two or all three Northwest states (as Pacific 

Power and Light Company does, for example). Nor is there 

agreement among the three PUC's regarding the appropriate rate 

of return on investment. 

5. The greater the rate differential between private and 

public utilities, or between energy suppliers operating in 

different states, the less likely it is that public policy con- 

cerning the appropriate level of power consumption can be 

- 8 /  Interview with Frank Dillow, Deputy Public Utilities 

9/ Interview with Evan D. White, Administrator, Economic 
Research is Financial Analysis Division, Oregon Public 
Utilities Commission, November 1, 1976. 

Commissioner for Oregon, July 24,  1976. 

t; - 
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carried out effectively. 

customers, instead of being discouraged, merely decide to lo- 

cate in the service territory of a low-priced energy supplier, 

e.g., that of a public utility.- 

Such diversity could mean that new W 

lo/ 

6. Because public utilities happen to be spread very 

unevenly in the Northwest, being more prevalent in Washington 

than in either Idaho or Oregon, and because they are also dis- 

tributed very irregularly within the individual states, a bias 

is introduced into the location decisions of new customers that 

has important geographic, economic, and even political implica- 
tions.- lJ-/ 

7. Even if the entire electric power industry were to 

to abide by an agreed-on public policy, suppliers would 

be slow to conform to.it. Much of the industry operates on the 

of unusually long-term contracts (often valid for decades) 

ermitted to run their course. 

n is one of elative uniformity. Public and 

ed not have identical rate schedules. How- 

e differentials in any of the above respects, 

public policy can be implemented 

ovember 1975) "The Rapid Emergence of 
cing in the Regulation of Electric Utility 
Boston University Law Review, Vol. 55, 

Cicchetti, C. illen, W. (1974) Perspec- 
tive on Power: The Regula n and Pricing of Electric- 
ity. Ballinser Publishins Co., Cambridqe, Mass. 

W L 

(b) Energy PolicG Project of the Ford Foundation (1974) A_ 
Time to Choose: America's Energy Future. Ballinger 
Publishing Co., Cambridge, Mass. 
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evenly and effectively for the entire region. 

11. Institutional Alternptives 

Current authority over electric power rates could be re- 

aligned in the interests of greater uniformity. There are 

three ways of doing it: changing the institutional structures, 

altering the legal arrangements influencing the price and the 

supply of electric power, and insisting on better coordination 

of local and state policies to conform to regional objectives. 

A. Changes in Institutional Structure 

1. Converting private into public utilities, as proposed 

on several levels during the past year, would produce much 

greater uniformity of electric rates. 

gain access to low-cost hydroelectric power marketed by BPA; in 

this way (and in others) the rates charged by private utilities 

could approximate those of public utilities more closely. 

Private utilities could 

a. One Portland City Commissioner proposed organizing a 

municipally-run power company, so that the city government 

could purchase the electricity it needs directly and at lower 

cost from BPA instead of from the Portland General Electric 

Company. 

b. Two initiative petitions have appeared on local ballots 

in recent elections proposing that the City of Portland purchase 

and operate as a public agency the local facilities of the 

Pacific Power and Light Company. (Some proponents combined this 

proposal with a more ambitious one for having the City of Port- 
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land purchase the facilities of the Portland General Electric 
U 

Company as well.) 

residents, currently supplied by private utilities, access to 

The purpose here again was to give Portland 

much lower cost energy supplied by BPA. 

c. The Domestic and Rural Power Authority, a state-wide 

public utility, was proposed by Oregon's PUC in order to qual- 
I ify all of the state's domestic and rural electric energy uses 
I 

I 

I for lower-cost power from BPA. It would lease the necessary 

I facilities and equipment from the private utilities now serving 
I 

those same customers, and would leave to the private utilities 
the business of serving commercial and industrial users.- 12/ 

This proposal, which might well be emulated in Idaho and 

even Washington, is intended to give Oregon's domestic and rural 

customers of private utilities better access to low-cost hydro- 

electric energy under the BPA Act's "preference clause." As 

the demand for power has outrun the supply from federally-owned 

dams, the BPA has been unable to renew its commitment to supply 

private utilities after earlier contracts expired: it even put 

large industrial customers - who had enjoyed a certain degree 
of preference - n notice that they, too, should look elsewhere 

for their "fir power supplies when current contracts run out. 

In mid-1976, BPA told its "public agency" customers not to count 

on "firm power," either. 

The scramble for BPA's low-cost rgy under the "preference 

. - 12/ "Domestic and Rural Power Authority," Draft Proposal, Office 
of the Governor, Salem, Oregon, December 27,  1976. 



9 2  

ti 
clause" will intensify if additional public utilities are formed 

to supply customers hitherto served by private utilities. The 

BPA'S present intention is to commit itself to providing up to 

25,000 k.w. - a relatfWhy very sinal1 amount - to each qualify- 
ing customer, and to allocate the test of its energy supplies 

in 1983 on the basis of this load pattetn then existihg. 

preseht fegiglatibn hay weii be ainerided by that time - a number 
of bills have already beeh ihtrodueed in Cohgress - which might 
aites: the BPA$S leg fop di6kributing electric power, a d  well 

However, 

changing federal legisxatiorl i ! 3  beyond the scope of this paper. 

2. An alternate ideat also 0 asionally proposed (though 

not as frequently in recent years not in the same detail) is to 

turn public into privately operated htilities. The transforma- 

tion would be gradualt 

Authority, bonds could be sold in private capital markets; after 

the example of Amkrak and the Postal Service, the governing 

bodies could be composed of private citizens. After the example 

of the disposal af ihanulfactuling and training facilities origi- 

nally built by the gsvetninent (elgi# in World War 11) public 

Utilities might eveh be acqtiired by qualified buyers. 

after this example of the Tennessee Valley 

Presumably, these sugcje6tions are founded in a general urge 

to promote private eriterprise* The paint is made, especiafly 

during political campaigns, that publit: bodies lack a profit 

motive and therefore have no logical rdle to play in the 
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retailing of energy. However, regardless of philosophical con- 

siderations, the electric power industry cannot be competitive 

in the usual sense: technological and economic factors argue 

for a very high degree of concentration - monopoly, on the local 
level - and close coordination of policies, even joint ventures 
undertaken by the "competitors." Notions of competitive free 

enterprise are therefore somewhat out of place in the electric 

energy industry. 

The practical results from transforming public into private 

utilities would be to extend PUCs'  regulatory authority and make 

it more pervasive and uniform throughout the industry. Many of 

nt distortions, brought on by the fact that only part 

of the industry is now regulated, would disappear. 

3 .  Summary 

Institutional changes are difficult to achieve under the 

t of circum ances. The two proposed above - the conversion 
of private into public utilities, or vice versa - are frought 
with strong ideological overtones. The political battles of 

930'9, 1940's, and 1950's pitting private power against 

r advocates have not been forgotten. In some minds, 

ldering yet, nd even slight p ovocations will 

make them break out agai to heated disput s. Such a prospect 

tself be a persuasive argument for not attempting 

radical institut a1 changes if they can be avoided. 

- 13/ Interview with D. Brazier, Chairman, Washington Utilities 
and Transportation Commission, October 26, 1976. 
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B. Legislative Changes to Achieve Greater Un formity 

An alternative to the proposals discussed in the preceding 

sectiori would be less drastic changes in legislation that might 

produce more uniform rate-making. 

1. At the federal level, the "preference clause" might be 

repealed, so that all utility companies would receive access to 

Bonneville's low-cost hydroelectric power, Although the present 

study does not concern itself with possible changes of federal 

legislation, this possibility deserves mention. If the prefer- 

ence clause were abahdohed, private utilities could once more 

buy firm power fkom BPA, and the current distinctions between 

utilities eligible and ineligible for it would fall away. New 

problems would arise; Bonnevillk power would have to be rationed 

in some other way, ,or BPA would have to be authorized to pur- 

chase and resell, pefhaps even generate power (which it is not 

now permitted to do), These possibilities are beyond the scope 

of this study. 

2. Another proposal would be to expand the jurisdiction 

of PuCts to cover both private and public utilities, following 

the example of Wisconsin, to correct what has been called Ita 

legislative oversight, '14' *his would, in effect, install the 

PUC as ultimate policy-maker with respect to retail sales of 

energy, and would permit d 

rates and related matters within the individual states. 

h higher tiegree of uniformity of 
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W 
There is some preceden,t for granting PUC's jurisdiction 

over public utilities: in Washington and Oregon, PUC's already 

are responsible for supervising safety regulations relating to 

the transmission and distribution of natural gas by both pri- 

vate and publicly-owned gas companies. Admittedly, this is 

not rate regulation, and the number and scope of these PUC con- 

trols is very small. 

what could be done under the law. 

But the arrangement may be symbolic of 

Except for possible complications arising from the pro- 

visions of home rule charters, it is hard to say why a PUC 

should not have authority over the policies, rates, and opera- 

tion of local PUD' nicipalities, and cooperatives. However, 

the plan for setti 

(see above) faces a different problem. It establishes a state 

agency to run what is in effect a PUD, headed by a director to 

be appointed by the Governor. 

"proposed rates" to review by the PUC, another state agency 

whose head is appointed b the Governor, with instructions to 

ccept, modify, or reject the "rate requests."- 15/ Having one 

a Domestic and Rural Power Authority 

It then subjects this agency's 

state agency pass in detail on policies and proposals of another 

state agency fo 

may create real difficulties. 

ich it has no administrative responsibility 

Coordination of Regulatory Controls 

e FPC regulates electric rates at the wholesale level. 

I kd 
I 

c 15/ See F.N. 12, Sec. 12, sub (1). 
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In the past, it did not exert a very active control; most people 

think that, in practice, it merely recorded the rate schedules 

that the law required wholesalers to submit. Though it may now 

be taking a progressively more active interest in rates and in 

the process of setting them, it would be an over-statement to 

say that it sets them individually, or that it enforces any kind 

of uniformity of wholesale rates even within a particular region. 

The regulatory function is generally ascribed to the PUC's 

that function in each individual state. In the Northwest, the 

impact of PUC regulation is very uneven: 

Number of Percent of total electric 
private energy consumption accounted 

State utilities for by private utilities 

Idaho 5 92% 

Oregon 4 72% 

Washington 3 23% 

Actually only eight private utilities do business in the three 

Northwest states; two of them - Idaho Power Company and Washing- 
ton Power Company - each supply customers in two states, and 
Pacific Power and Light Company operates in all three.E/ However, 

each of the companies doing business in more than one state is 

regulated in each of them by a different PUC which itself is 

guided by varying state laws and sets different rates. As a 

result, the multi-state private utilities are to some extent 

hobbled by having to differentiate their policies by state. 

16/ See F.N. l(a), p. 6-5. - 
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1. Inteqratins Rates 

Narrowing the considerable disparity of rates would require 

.two types of remedies. One concerns a rearrangement of regula- 

tory functions at the retail level, to give PUC's jurisdiction 

over public as well as private utilities. This change would, 

in particular, subject electric rates in Washington - the North- 
west's most populous state - to the kind of regulation already 
established for most retail electric power sales in Oregon and 

Idaho. 

institutionally imposed differences in production costs would 

help to narrow some of the substantial rate differentials be- 

tween private and public utilities that prevail now. 

Applying regulatory policies more uniformly and reducing 

The other change might be to relieve multi-state private 

utilities of the need to make separate applications and to ad- 

just to dissimilar decisions by the different PUC's with which 

they have to deal. One would think that the Idaho Power Company, 

its customers in Eastern Oregon a t  the 

gher) price than its Idaho customers. 

1,000 kwh to 

e of sales 

iff erence, typical 

of differ- 

attitudes of PUC offi- 

tly administrative prob- 

17/ 
_. 
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lems for the company, and it is bound to affect some of its basic 

policy decisions. 

2. Coordinating PUC Policies 

An alternative approach to more uniform rate structures in 

the Northwest is via the gradual assimilation among the North- 

west states of methods, judgements, and decisions being developed 

in each PuC. Surprisingly, staff members in all three PUC's 

agree that they see their counterparts only rarely, that they do 

not consult on technical questions, and that they make no effort 

at all to coordinate their respective processes and procedures. 

Apparently, the several PUC's do not yet recognize the impact 

they have on each other as their respective decisions affect 

the economic climate, particularly the rate of economic growth, 

in adjacent communities. 

In the interests of a regional energy policy, the several 

PUC's might at least establish a working relationship with each 

other, determine how they might bring the laws of their several 

states into closer conformity, exchange technical studies and 

information, and add to their policy objectives the one con- 

cerning "coordination of institutions and policies within the 

Northwest region." 

3. Regional Energy Council 

The suggestion recurs that, if the three Northwest states 

established a formal coordinating body, a more uniform energy 

policy could be developed. The PUC's of each state affect each 1' 
Lid other in a variety of wayss by adopting or rejecting new prin- . 



99 

ciples or practices in regulation that could set a precedent 

in the region, by affecting (especially through their regula- 

tion of utilities in populated border areas) the economy of 

neighboring states, and by encouraging or discouraging energy 

conservation. Because the region has a history of plentiful 

energy supply, the coordination of energy policy has not been 

a priority item except with respect to transmission and long- 

range planning of new facilities. However, now that the cost 

of energy is rising rapidly, the wider technical and economic 

consequences of PUC action needs to be considered, preferably 

before it is taken. A Regional Energy Council could be the 

U 

focus for these concerns-- 18/ 

The same arguments advanced here for a Regional Energy 

Council could, of course, also suggest establishment of a 

National Energy Council charged with the task of coordinating 

the policies councils. Consideration of such a 

proposal would involve the pros and c s of centralizing energy 

policy formulation in the hands of a federal agency, and it is 

beyond the scope of this study. 

ent regulation 

Washinston Public Policy Notes. Institute of Govern- 
mental Research, University of Washington, Seattle, WA. 

'Id 
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because of an unusual technological factor prevailing in their 

particular industry: they have enjoyed substantial reductions 

in unit costs as their scale of operations increased. Conse- 

quently, the utility companies have grown and combined into 

ever larger enterprises that could operate progressively more 

efficiently. 

competing facilities - multiple sets of telephone wires or elec- 
tric lines strung along individual streets, double sets of gas 

pipelines, parallel bands of railroad tracks connecting nearby 

communities, etc., etc. - these companies overcame the traditional 
American concern about monopoly and potential exploitation of 

Because they could avoid the waste inherent in 

customers. 

the public. 

were given sanction to merge, to combine, and to grow substan- 

tially, as long as a public supervising authority prevented the 

exercise of monopoly power by setting minimum standards of ser- 

Public utilities by definition would not exploit 

But even the privately-owned utility companies 

vice and maximum retail prices.- 19/ 

A, Determining Allowable Cost 

The theory and practice of setting electric rates is well- 

established. PUC's are called on to establish what expenses 

customers can be charged for, and then to set rates: to cover 

the costs that must be met, including a decent return on the 

19/ (a) See F.N. 2. - (b) Fainsod, M., Gordon, L,, Palamountain, J. (1959) 
Government and the American Economy. W.W. Norton & 
Co., Inc., NY. 

Rinehart, & Winston, Inc., NY. 
bi (c) Dimuck, M. (1961) Business and Government. Holt, 
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capital that has been invested. ' U  
few issues remain to be settled in order to minimize 

1 potential economic, political, and social misallocation of re- 
I 
I sources within the Northwest. Otherwise, the private utilities 
I 

I (especially those that operate in more than one state) might 

be forced to maintain complicated rate schedules, possibly even 

duplicate or triplicate accounting records, in an effort to 

abide by the decisions of different rate-setting authorities. 
1 

I 1. Who pays for a private utility's construction in pro- 
I 

gress? 

the category of "costs to be covered," which means that current 

energy users, when paying their monthly bills, pay in part for 

work on facilities that are actually not available to them. 

Idaho's and Washington's PUC's do not permit such expenses in 

the rate b 

Oregon's PUC admits at least part of such costs into 

mit only costs of currently operating 
facilities.- 20/ 

2. How sho egulations - investment tax credits, 
, xample - that postpone or reduce a public utility's tax 

e treated? Their purpose is to encourage investment in 
I 

I nt and equipment; it would be frustrated if private 

I d of being induced to 

lant and equipment, forced to reduce the rates 

I 

Oregon Public Uti1 

(b) Interview with E. Shaw, Executive Officer, Washington 
Utilities and Transportation Commission, October 26, 
1976. 

Public Utilities Commission, December 7, 1976. 
I (c) Interview with J. Willmorth, Utilities Engineer, Idaho 

4 4  
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they charge their customers in step with the reduction of their 

current tax obligation. On the other hand, if power companies 

can continue to charge the rates prevailing in the absence of 

investment tax credits, etc., their customers are deprived of 

financial benefits from such tax measures, and all the benefits 
accrue to the private utility's stockholders.- 21/ 

3 .  What, if any, "automatic rate adjustments" 

mitted without specific PUC review and examination, to compen- 

sate private utilities for increases in costs over which they 

have no direct control? For example, should a partieular pri- 

vate utility that fuels one of its generating plants with coal 

be permitted to raise its rates by an appropriate amount with- 

out specific PUC review when the price of the coal it must buy 

is raised? In the interests of promptness, and to avoid costly 

and troublesome administrative delays, some PUC's (includfng 

Oregon's, with regard to one company's steam power) permit such 

automatic rate adjustments. Other PUC's insist on holding 

full-scale hearings and carrying out examinations every time, 

believing that they might uncover possible savings as well as 

increased costs. A regional energy policy would require that 

this matter also be decided uniformly by the PUC's that have 

authority in this region, lest discrepancies arise that lead 

_. 21/ A recent study by the Environmental Action Foundation reports 
that utility customers paid $1.47 .billion in 1975 to reim- 
burse electric companies for federal income taxes the utili- 
ties never paid "because many states let utilities set rates 
without recognizing the tax benefits of fast depr 
write-offs and investment credits". Wall Street 
January 12, 1977, p. 1. 
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to wasteful distortions. 
w 

More general questions arise as well. Potential power 

I shortages raise the prospect of fast-rising costs of production 

- particularly in the Pacific Northwest, where the opportuni- 
ties for generating additional hydroelectric power at tradition- 

ally very low cost are now virtually exhausted, and where new 

generating facilit 

more costly uclear fuel or coal. The public's principle prob- 

lem therefore is no 

excessive retail rates. The cost of producing energy, which 

must be covered by the retail price of energy, will rise con- 

siderably in any case. 

supply of energy by employin 

s will have to be fueled mainly by much 

ger the threat of exploitation through 

Now the problem is to assure an adequate 

available facilities in the most 

lexible and efficient manner possible, and by encouraging the 

timely construction of whatever additional generating capacity 

I becomes necessary. - 
Not everyone in this region has yet recognized the impact 

of this change of con 

nomic growth an shortage of electric energy, the public 

including legis rs and regulators - ve not yet had to 

the impending change of conditions and the need for fundamental 

shifts :in regula ry policies. Elsewhere, experts agree 

ere has been little eco- 

of current t nds as it s outlined to them, 

aking the adjustments called for because they 

do not sense political or public support for the radically new 

directions that they are asked to take. Such shifts in policy, 
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Lid 
if they are to be implemented promptly and smoothly, presuppose 

widespread public understanding. 

well as regulatory matters agree that this has not yet been 

achieved in the Pacific Northwest .22/ Delayed public recogni- 

tion of new conditions in the energy industry could be a major 

Many experts on political as 

stumbling block on the way to a sound regional energy policy. 

B .  The Historical Basis for Electric Rates 

The manner in which PUC's have in the past set allowable 

rates for private utilities reflects what has been their prin- 

cipal concern: the need to keep prices low. PUC's have wanted 

to make sure that, in an industry where larger output has meant 

declining unit costs, the economics of large-scale production 

are passed on to customers instead of benefitting only stock- 

holders in the private utilities. Traditionally, electric rates 

were set only after the PUC examined very closely, company by 

company, what minimum level of operating costs really was nec- 

essary to assure an adequate output of electric power, and what 

rate of return was required by investors to make certain that 

the individual private utilities would have adequate funds to 

finance this scale of operations. 

Preoccupied as the PUC's were with preventing public 

utilities from "goughing the public," their emphasis has been' 

on determining and covering actual costs.23/ They have paid 

d 
22/ See F.N. 13. - 

L+ 23/ - (a) Statement of Dr. William H. Melody, July 24 ,  1975, 
PUC hearing, PGE UF-3157. 

(b) See F.N. 2. 
(c) Sarikas, R. & Herz, H. (May 1976) Electric Rate 

Concepts and Structures: Report to BPA. Foster 
Associates, Inc., Washinuton, D.C. 
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, 

To avoid such losses without resorting to governm 

dies, PUC's have in the past permitted utility companies to set 

their rates not by reference to the cost of the last Lor incre- - 
mental) unit of output. As long as unit costs generally declined 

with increases in output, average costs of producing a particular 

number of kilowatt hours were higher than incremental costs, and 

utility companies accepted them gladly as the basis €or rate- 
setting, 24 - / 

When output can expand only at progressively higher costs, 

utility rates based on average costs (i,e., including the cost 

of intra-marginal, lower-cost units) wiLl be lower than rates 

based on the cost of producing the incremental unit of energy. 

At such a time, "average cost pricing" can be defe 

basis that it slows down the rapid changes in the rate struc- 

ture that would otherwise occur, and that it dampens the vola- 

tility of rate changes. 

changed circumstances on industrial and low-incane residential 

customers who cannot adapt very promptly to fast-rising utility 

rates, and it reduces the danger of possibly resulting political 

It diminishes the impact of newly 

and social turmoil.- 25/ 

On the other hand, continued reliance on "average cost 

pricing" under such conditions has corresponding dr 

energy users are not made aware of the real height of production 

- 24/ See F.N. 23(c). 

- 25/ See F.N. 23(a). 
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Costs for marginal units of power production, therefore possi- 

ble conservation efforts are delayed, the search for new Sources 

of energy is not pressed as urgently, possible competitive pres- 

w 

sures - however weak they are in the utilities industry - are 
discouraged from coming into play, and an adverse misallocation 

really be permitted to play their part in helping to determine 

the most efficient pattern of resource use. 

Different PUC's in the Northwest have responded to changing 

circumstances - the exhaustion of damsites in the region where 
dams could be built to augment the supply of low-cost hydro- 

electric power, the very much higher cost of whatever thermal 

power is needed to.meet growing demand for energy in this region, 

and the consequent prospect of fast-rising incremental costs 

~ 

l 

i 

gy - in differ t ways. The PUC'S of California, New 
I 
I 

York, and Wisconsin have all mandated Long-Run Incremental Cost 

Pricing. Oregon's PUC now uses a modified form of "incremental 

C I' Washington * s and Idaho s PUC'S do not* This 

important question clearly needs to be settled; it is a matter 

le that must be resolved before a coherent regional 

ablished with respect to electric energy or, 
better yet, w respect to 11 forms of energy. 

1. Reducing Peak Demand 

The demand for energy fluctuates during individual days,, 

11 as between different seasons of the year. If the indi- 

long as they are charged with providing enough energy to meet demand - 
I 
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have to build enough facilities to satisfy the demand arising 

at peak periods. Under these conditions, t 

significant savings if they could somehow arrange fa @&ave the 

peaks. When unit costs of production rise as total out 

expands, "peaking power" is in principle espeoisrlly exp 

to generate and to transmit; economizing on i t  leads $0 

proportionate savings. 

Admittedly, the cost structure for electric energy p 

duction in the Pacific Northwest is not that simple. 

textbooks suggest that, when costs of producing a C ~ ~ J I I  

rise as output expands, suppliers operate the ir  IowerjtTcost 

equipment to meet the steady demand, that they e 

gressively higher-cost methods of  produotion only if and alE; 

demand mounts, and that they idle their cpstlies$ facilieies 

first when demand retreats from the peak. 

ditions, this is the prudent way to prooeed - but not in the 
Northwest electric utility industry. The fact in that tb$s 

region is reaching the limit for generating Low-cost hydro- 

electric energy. According to traditional ranaQsis, vtility , 

companies should now begin to build puclear and coal-firing 

plants that can generate more eypenFive thermal p 

they should produce such power osly when needed at p 

Easnomis 

Under ardinmry con- 

Unfortunately, turning these new facilities pn off 
around periods of peak demand is a pare'icularly camplax and 

prohibitively costly process which makes it inadvisable to use 

nuclear and other thermal power-generating pfanfis $31 5 

Y 
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As a result, this new power, though relatively expensive, will W 
enerated steadily as "base load"; low-cost hydroelectric 

power, though much cheaper to produce, will continue to be re- 

lied on for "peaking capacity" because it can be turned on and 

off with little effort and expense. 

This technological quirk produces some paradoxical results. 

One is that energy costs in the Northwest will increase some- 

what faster than one would ordinarily expect because costly 

thermal energy, 

serve as "base power" while hydroelectric power, though much 

cheaper to produce, Will remain to provide energy on a standby 

ing generated steadily around the clock, will 

I 

i 
i 
I basis . 

I Estimated Firm Generation 
(BASED ON HOURLY READINGS) 60 

I 50 
0 
0 - I 

40 

30 2 
3 

2 

20 3 
w 

10 

0 
6 12 18 6 12 18 6 12 18 

I TYPICAL JANUARY MONDAYS 
i 
~ 

I 
1 nneville Power Administration, The Electric Energy 

cture (U. S. Dept. of Interior, May, 1976) P- 6. 
iLslt 
I 
I 

L 

, 
I '  
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P 
"Peaking power," generated at hydroelectric dams, will be rela- 

I 

i 

L# 
Secondly, the urgency to reduce peak demand, which would 

storage heaters that warm up only at night when rates are low, 

but dispense heat during the day. Utility companies in other 

states are now experimenting with intra-day rate differentials. 

But the equipment required for this is expensive to install, L 

t 
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since each rate requires a separate meter in every household 

or business, and in addition some signaling device - ripple 
switches that automatically control water heaters, air-condi- 

tioners, etc., at peak periods, or warning lights that tell 

customers to conserve energy when the rates are high. 

Several other alternatives suggest themselves. One con- 

cerns a major advertising campaign to impress customers with 

the need to reduce energy consumption during critical periods 

of the day. To remain effective, a media campaign would have 

to be an ongoing affair; scattered experience with such an 

effort indicates that the public both responds to and forgets 

such appeals quite promptly.- 26' 

ment might include efforts to seek more fundamental ways to 

Alternatively, load manage- 

save energy: redesigning houses, adding insulation, felling 

or planting shade trees, etc. More drastically yet, a utility 

company might get its customers used to the concept of inter- 

ruptible power: if people were not led to expect "enough 

energy to meet demand" around the clock and throughout the 

year, important equipment savings could be achieved. In sum, 

A 

hedule that encourages con rvation is, ' that sense, 

s must be found to conserve energy at critical periods. 

b. Seasonal variations in demand also play an important 

26/ See F . N .  7. - 



ity of peak p demands, and it 

behooves a regional energy policy kcj minimize such variations. 

Cooperative efforts the Northwest states, or the suggested 

of the fact 

these two 

to be an obvi 

facilities all around. 

, seasonal variations bf utility rates create 
no technical hardly any administrative problems. The PUC 

for each state - or better yet, regionally - could determine 
high rates for the months of peak demand and lower rates for 

st bf the year; the computer that sends out the monthly 

bills could e 

Once public acceptance is achieved, the technical problems in 

this regard sh d be very small. 

ily apply different rates, depending on the month. 

The BPA's wholesale rates now vary by season, which en- 

coura 

much as possible to off-peak periods. As a result, the load 

factor (i.e.8 the rage use of available facilities) increases, 

the need for additional generating capacity is reduced and the 

cause of efficiency in the industry is served. 

ric energy consumers to shift their demand as 

cr, 

c. It is unlikely that peaks and troughs in energy demand (,& 
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id could be eliminated completely. But if they i 0 e 0 8  if 

demand became steady at a particular level and remained there 

for an extended period, the difference between incremental 

costs and historical costs would be much less. 

these lines would be very desirable, in the interests of all 

concerned. 

Progress along 

I 

, 2. The Disposition of "Windfall Profits" 

Current legislation directs the PUC's in each of the North- 

west states to approve retail rates that meet the costs of a 

utility company's operations, including an appropriate rate of 

i return on investment. The legislative intent clearly was to 
I 

I cover the expenses that had been incurred, but not to provide 

opportunities for extraordinary profits that might, for example, 

derive from a utility's special position as a local monopolist 

in the sale of electric energy. 

rates must be regarded as maximum prices that a utility can 

charge after showing that 

for actual expenses an 

that satisfied potenti 

In that sense, the approved 
1 

1 : 
he criterion of historical - or "embedded" - costs satis- 

fies this requirement. The notion of incremental Costs, which 

concern thems 

unit of output, does not. Under conditions of declining costs, 
I 

I when unit costs of production fall as a utility's output in- 

creases, the company's total costs would not be recovered if 
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producing the last, marginal units of output. Conversely, 

under conditions of increasing costs, when Uhit osts of pro- 

duction rise as output expdnds, pricing the entire output 

according to the high production costs of the last, marginal 

units of output would lead to a ''windfall profit" for the 

utility: 

above the actual cost of producing them, and the utility would 

make profits that cannot be justified under noncompetitive 

conditions. State law does not sanction such profits for 

publicly regulated industries. 

the intra-marginal units of output would be priced 

Two possibilities arise. One is to arrange utility rates 

in such a way that no regular "windfall profit" arises: the 

other is to seek a change in legislation to permit the accrual 

of "windfall profits" for particular, predetermined purposes. 

These alternatives will be considelred in turn. 

a. ff the utility companies are to avoid extraordinary, 

"windfall prafits", a number of alternative policies and cri- 

teria for establishing rate schedules can be considered. One 

of them, of course, is to continue the practice of "average 

cost pricing" employed in the past. 

familiarity and continuity. However, under conditions of rising 

costs for energy production, as low-cost hydroelectric power 

generation reaches its limit and can be augmented only by high- 

cost thermal energy, the traditional system of "average cost 

It has the advantage of 

pricing" understates the real cost of increasing energy pro- 

ductioh tor the real savings that can be achieved by energy 
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conservation). As a 
LJ 

not indicate correctly the burd to the econ- 

I demand, or the economic benefits of 

An alternative might be to recognize "incremental costs" 

as a basis for rate-making while avoiding windfall profits. 

The State of Oregon has already shifted to this new criterion. 

Though full implementation of this switch would produce wind- 

fall profits, Oregon's Public Utilities Commissioner has only 

he has approved rate schedules based on the 

ion of long-run incremental costs, but has restricted 

the utility companies' total revenue to that portion of the 

theoretical total - at present about 82% - that is needed to 
I cover actual proved outlays and the permissable return on 
I 
I investment. In other words, the principle of basing rates on 

long-run incremental costs has been accepted in Oregon, but 
~ 

~ 

~ as been softened by somewhat limited applica- 
I 
I 

~ have utility companies 
~ h, with "windfall profits", a kind of "rainy day fund" - 
I 

in the Northwest it should perhaps be called a "dry day fund" - 
hat may be drawn on, by agreement between the utility and the 

2 9/ 1 PUC, if operating results don't come up to expectations.- 
I 
I 

- 28/ White, E. (April 26,  1975) "Incremental Costs and Electric 
Utility Rate design". 
Regional Economic Conference, Spokane, WA. 

Ninth Annual Pacific Northwest 0 
29/ (a) See F.N. 8. - 

1 (b) See F.N. 9. 
, 
I 

- 
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e industry shifted from a de 

cost industry. Thus, an inversion of 

ture is now suggested on the grounds of currently changing eco- 

nomic conditions in the industry, Besides, it would be helpful 

to low-income groups who are least able to afford fast-rising 

ty costs: assuming that they use less electric power per 

household, this proposal would permit them to purchase it at 

the lowest rates. 

Unfortunately, it is not clear that low-income groups 

demand less electric power than higher-income groups; because 

they are most likely to live in uninsulated houses, and be- 

cause they cannot afford to 

potentially less expensive 

I 

said to use disproportionate amounts of electric energy. 

the installation of an inverted rate structure, Furthermore 

which involves applying a number of diff 

vidual customers (depending on-the level of their individual 

demands) in such a way that the utility's total revenues just 

equal its expenses plus approved rate of return on investment, 

is itself a very tricky 

appealing 

production 

be no "windfall profits" - it might be very difficult to imple- 

I 

step with rising costs of 

as the volume of demand increases, and there would 

in practice. In fact, revenue projections might become 

I almost imp0 sible: a 5 increase in energy demand on a utility 

would produce disproportionate extra revenue if it came from W 



one 02 a few culstomers; i t  miqht lead tb B significant short- id 

fall if all customers o€ the bystem each increased their demand . 

by a little. * 

In answer to these concetris, it has been suggested that 

the PUC keep ra te  sticuctures undet continuing review, that it 

adjust mare frequently rather thcsn jrists when a utility applies 

for a change, and that it modify rates selectively. 

ample, if a utility that is short of generating capacity exper- 

iences an ifityeage in demand that it cannot satisfy immediately, 

it might ask (or be told) to raise the rates especially on 

those customers (eesidential users?) whose energy consumption 

is relatively sensitive to the price being charged. 

other hand, if it experiences ti change Fn the pattern of demand 

that brings in more revenue without raising the aggregate level 

of demafid, it might ask (or be told) to lower t h e  rates to those 

customers, e*gb# industrial ueersc who are rather insensitive 

For ex- 

On the 

to price and who will not teact to lower electric rates by 

immediately increasing their consumption of energy. In such 

waysc virtually every development can be countered by specific, 

selective changes in the rate structure - at l east  in theory. 

That utilities and PUC’s can actually finectune the rate struc- 

ture to such an extent in order to avoid windfall profits is 

yet to be demonstrated, 

b. On the other hahd, if the lav i s  changed and the PUC 

is authorized to approve rate schedules that might produce 

“windfall profitsH - because the principle of long-run incre- LJ 
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ental cost been accepted, 

loped for the dispositi 

I 
need to be d 

sumably, investor-owners of a utility's bonds and shares of 

stock will already be compensated adequately for the risk they 

are taking in having bought these assets; windfall profits are 

not likely to be for their benefit. Windfall profits might, 

however, be applied to a number of a rnative purposes. 

Such funds could provide the resources for developing and 

enforcing energy conservation programs, much as some of the 

State of Oregon Liquor Control Commission's net income from 

liquor sales now finances treatment centers for alcoholics, and 

part of the state gasoline tax is used to support the State 
+ 

Highway Patrol. At p Sent, PUC's in the Northwest prohibit 
I 

I or discourage promotional advertising, promotional rates, and 

I 
other inducements to energy consumption; they have not forced 

I the utilities under their jurisdiction to engage in positive 
I 
I measures designed t rther the cause of energy conservation. 

Research lab0 

engineering 1 

clop better insulation materials, 

develop more efficient ripple 

hes and other automatic cut-off devices, research centers 

s o f  the facto hat govern energy 

demand, inspection teams to investigat 

or energy loss - these are only some of the projects, not 
currently undertaken in the Northwest, that windfall profits 

1 

I 
I 

could finance. 

'bi 'bi Accumulating "windfall profits" could also be used to 
I 

Accumulating "windfall profits" could also be used to 
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*cd 
prwide capital for new ventures - perhaps awned and operated 
by the utility companies themselves - such as to conserve en- 
ergy, or to gramore new apd more economical. methods of producing 

it. Some oil companies e already diversifying into new in- : 

dustries, e.g,, buying up leases that miqht: eventually yield 

them rights ta develop and market geothermal power. Similar 

projects could be pursued by utility companies: 

establish researoh centers concentrating on unconventional forms 

of energy, or they could oapstruot needed new facilities, in 

line with their business interests. 

used "windfall profits'' to establish subsidiaries, the PUC 

might see to it that the new firms' profits "flow through", 

either to benefit rate-payers in some direct way (though not 

by rate reductions), or to add to the "windfall profits" fund. 

they could 

If the utility companies 

An alternative idea is to encourage utility companies to 

diversify into the energy conservation indusrtry. 

sidiaries, the Washington Natural Gas Company and the Inter- 

mountain Gas Company both sell and install insulation for homes 

and businesses. "Windfall profits" could be used to provide 

capital for more subsidiaries engaged in energy-having activities - 
Consumer subsidies for energy conservation might also be 

A State Fund could make 

Through sub- 

made possible by "windfall profits." 

low-cost loans to insulate homes, install solar energy panels, 

finance subsidized bus tickets for public transportation sys- 

tems, help to pave potential Park-and-Ride stations, develop 

recycling centers and methods that might yield combustible b 



I 121 

I seful in energy generation 

tland and Salem, Seattle a (01: other heavily 

rapid transit 4 4  

travelled routes), etc., etc. There are many projects that 

ight save energy if financial resources could be found to 

develop them; "windfall profits" could finance a State (or 

regional) Fund to support them. 

An0 ther possible se for these monies might be the support 

of needy families that are particularly hard-hit by fast- 

increasing utility rates, which are becoming increasing b 

in family budgets. For families on welfare or on fixed i 

this creates real problems. 

to adjust to the 

A fund to help them temporari 

higher rates might be particularly u 

There is precedent for this kind of fund in the pro 

of federal funds to help retrain workers who are thrown o 

employment becaus of a reduction of ariff barriers, or of 

supplementary un loment benefits negotiated b unions and 

assistance to worker who lose their jobs 

change. In all of these ca 

remedially when significan 

elop. A fund to assist those most drasticall 

rising utility rat 

ea1 and feasible extension of that pri 

ally by the 'I 

anies themselves. 

A recurring suggestion concerns the establishment of 

feline rates that have the effect of providing 



.privilege i s  

against th s with , / ,  f i r  

ains within the limits r 1  

. . .  L ... .. 

! 
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subsidy is uniform throughout the Northwest, it assists dis- 

advantaged customers in the cold regions east of the Cascade 

Mountains more than those who live in more moderate temperatures 

on the Coast. Distributing closely circumscribed subsidies 

equitably to an entire population of needy people is a real 

challenge; welfare distributed in the form of lower-cost energy 

ki 

l 

~ is no exception. 
I 

The basic question is one of "welfare policy", which is 

beyond the scope of the present discussion. A case can be 

made for helping the underprivileged by setting up special 

utility rates for them (within the framework of the general 

rate structure), following the principle of food stamps and 

rental Subsidies, on the grounds that utilities are as much 

a necessity of life as is food and shelter. 

welfare on an item-by-item basis may be advantageous in that 

the administrators can specify exactly what assistance shall 

be given, to what extent, and in what form: special utility 

epresent a form of welfare that cannot be turned into 

"undesirable" forms of assistance, e.g.8 to encourage liquor 

Administering 
I 

I 

I 

I 
I 

not have thi 

hand, providi 

er and utilit I 

~ 

these items through a different agency, can produce a costly, 

4 4  arbitrary, uncoordinated, and administratively very complex 
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W8 'po4.i~~. T t  is this question that needs to-be resdved 

before a decisieq %$.feline r a p s  can be 

Some have suggested ghat 'fyindfall profits'! be rebated to 

the customers 

formula 

miqed by an authorized body. In pqrs ng this idea 

consider qare 

the first pla 

pricing, which 4s advocated beceuse it pr 

nomic incentives to producers to produce (and to Gonswers to 

consume) that mount of energy for which the costs just eqpal 

the benefits, 

tion are, $n effect, B reduction in utility rates; they would 

dilute fhe benefioial effects of using incremental cost pricing 

as a basis far setting rates; for this reason, any other basis 

far rebates should be cpnsidered, as Jong as it preserves the 

economic impaot o f  incremental cost pricing. Special support 

for disadvantaged households, incentives for appropriately 

selected industry, subsidies for particulgr tax-exempt organi- 

zations (perhaps with particular emphasis on those concerned 

with reducing energy consumption or improving eqeqgy production), 

educational or eleemosynary institutions - any or all of these, 
and others, might well qualify for rebates from the utility 

company at the suggestion of some public body, 

o originally paid them in, accordipg to sQme 

whiah might weal be revised fairly frequently - deter- 
ons why "winqfaJJ profitsr arise in 

They are the resql$ rof 

the proper eco- 

Rebates prorated on the basis of energy consump- 

Alternatively, a state or regional public board might be 

set up to-deternine, from time to time, the best application of L j  
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funds accumulated through "windfall profits," This body could 

r any ot all oftthe suggestions-mentioned above and im- 

W 

plement them temporarily until the next board meeting. 

might even take unde 

unrelated to energy production or consumption. Helping to meet 

special emergencies - the impact of a Columbus Day storm, or of 
critical water conditions, or of a substantial oil slick on the 

Columbia River, or of any other disaster affecting the Northwest - 
might well come within the purview-of such a board, 

three states, or the Northwest Regional Commission, could be-. 

come the vehicle for such an arrangement. 

It 

advisement other suggestions that are 

Each of the 

Finally, "windfall profits" might simply be taxed away and 

be added to the General Fund of each of the states involved, to 
I 
~ 

be budgeted and applied, as are the proceeds of 

tax, under formulas established by the respective legislatures. 

Institutional Rearrangements at the Wholesale Level 
l ion so far ha concerned itself almost entirely 

with the regulation of rates to final consumers and the setting 

of policy concerning retail-trade 

at the state local level, have 

e the governors of the respective 

states could ume the responsibility for energy 

4 of appointment and their influence 

over legislative action, Furthermore, for utility companies 

that generate their own power and sell it directly to their I W  
I 
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Ld 
retail customers, rates and other regulatable matters can only 

be supervised at the point of sale to the final consumer, In 

this respect, the electric utility industry differs signifi- 

cantly from the natural gas industry, where wholesalers must 

import the product from outside of the region (under federal 

regulation of interstate rates) and leave retailers only very 

limited discretion over prices and policies at retail. 

A. Utility Regulation on the Wholesale Level 

The institutional background of energy policy on the 

wholesale level offers an enormous variety of possibilities. 

Electric power that moves across state borders or that emanates 

from generating facilities on navigable rivers is regulated, 

more or less actively, by the Federal Power Commission. Elec- 

tric power generated at dams operated by the U . S .  Army Corps 

of Engineers or the U.S. Bureau of Reclamation is - in the 
Northwest - marketed by the Bonneville Power Administration; 
its wholesale price is therefore set by one federal agency, 

the Bonneville Power Administration, and reviewed by another 

one, the Federal Power Commission. 

Some public utilities, located at the mid-Columbia, gener- 

ate much more electric power than they require for their own 

purposes and sell the rest, under long-term contracts, to other 

utility companies at rates that they alone determine. 

public utilities and therefore disqualified from making a pro- 

fit, they cannot charge exorbitant rates even in times of energy 

Being 

shortage. But they can benefit by letting the revenues from b.: 

li 
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wholesale trade finance the bulk of.the power that is consumed 

by their retail customers. 

practice, virtually independent under present circumstances, 

and - as long as they don't experience explosive economic growth 

within their own district - immune from any impact of the energy 
shortage and the Price increases that it will bring to the rest 

of the region. 

These pub1 are, in 

Some private utilities supply not only their retail cus- 

If these trans- 

i 

tomers, but other private utilities as well. 

actions involve utilities of significant size, or an interstate 

movement of power, the rates are subject to review by the 
I 

I Federal Power Commission. 
1 
i 

Register, and anyone objecting to them may call for a hearing 

before the FPC, which will study the matter and issue a decision.a/ 
I 
I Thus there is regulatory machinery to deal with such transactions, 

though it has not seen I 

I 

an extensive transmission system 

power generated at 
ms in the Pacific Nort t. This is the 

discussions 

I 8 municipal systems, and coopera- 

hd - 31/ See F.N.  20(c). 
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uneven imp f the preference clause the three states 

creates a ber of problems in.the formulati 

1 energy policy. Bpt t;he BPA, for it9 

certain regul s: i t  cap, for example, decline 

to serve municipal set !If air 

rates. In that er $he retail 

rates of 

B .  The Northwest Power Pool 

If a regional policy-sett g body were to be est 

a potential vehicle far this role already exists. The North- 
32/ west Power Pool- was organized in 1942 as the result of a 

War Production Board order that required utilities to make the 

most efficient use of available energy. It is 

voluntary organization - not even incorporated 
the spontaneous contribution of funds, talent, facilities 

by its 19 vembers (including BPA, which generates no power, and 

the Corps of Engineers, which does not transmit any). In the 

Northwest, the Power Pool has a dual f ion: to coordinate 

all technical and engineering aspects relating to the trans- 

mission of power from one member to another, and in 

to coordinate fhe flow of rivers, so that the actions of upriver 

dam keepers and power generators do not create pr 

downstream power producers. 

Aside from BPA, the Northwest Power Pool might be consid- 

- 32/ Agreement for Coordination of Operations Gong Power Systems t; 
of the Pacific Northwest, September 1964. 
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ered as a regional coordinating body. 

includes all the uti 

generate or 

industry in Pacific Northwest. (Its ership actually 

reaches to B.C. Hydro and to Montana Power, both companies that, 

though not in the tri-state area under study here, can affect 

it by the policies they follow.) 

could not undertake the role of a regional policy-setting body 

without substantial changes in its institutional structure and 

the scope of its responsibilities. 

developed body to which to entrust the role of setting policy 

'b, 

lectric power and that could affect the 

The Northwest Power Pool 

But t is perhaps the best- 

I 

The preceding pages have indicated systematic PUC regula- 

of retail prices ch 

ch regulation to 

e question arises whether the same 

egional regulatory 

vely and equally 

ansmission, and 

ndustry 

er of producers and a 

l and other aspects 

I tion and distribu- 

tion might offer real advantages. 

' b /  nstead of following the current practice of trying to 
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implement energy policy by regulating the industry Mostly at 

the point of final distribution of electric energy, the several 

PUC’s - aided by whatever cooperative arrangement or regional 
body might be established - might well conceh themselves with 
the industry at a l l  stages of production. In conjunctibn with 

the federal authorities who already have regulatory fundtiions 

in the electric energy ihdustrYi skate or regional agencies 

could monitor the practices and policies of utility compatlies 

. more closely, and at an earlier stage of production, 

The several PUC’s might - given appropriate legislative 
authorization - concern themselves with the pricing and pru- 
duction policies of power-generating coinpahies and divisions, 

to make sure that the ehergy produced in the Northwest ib 

entered into the transmission system appropriately priced and 

appropriately timed, Tn the same vein, these same agencies 

could be authorized ta monitor the policies of the transmitting 

compahies, to ascertain that this stage of the industry’s pro- 

cess also is priced and directed appropriately. Retail sales 

by utilities would of course be regulated as before. 

Spreading the regulatory responsibilities of PUC’s (or 

related regional agencies) backwards to earlier stages of the 

productive process would introduce.more problems and new oppor- 

tunities. 

before - of the internal or inter-company transactions within 
and among energy-producing utilities, 

companies price their product on the basis of historical, or 

The problems relate to an examination - closer than 

Whether the producing 
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gionally, whether they accumulate excess profits, whether they 

pursue policies 

tory authorities ask the retail-distributing utility companies 

to follow - these are questions that have not been vigorously 

i 

1 pursued by regulatory agencies in the Northwest. Parallel in- 

formation could be sought from the companies or divisions that , I 

engage in energy transmission. 

to come by. 

The answers would not be easy 

However, if realistic answers can be obtained, the tradi- 

tional task of PUC's - regulating the prices and policies of 
utility companies at the retail level - might be much lighter. 
The burden of regulating-a large number of (private and public) 

retail distributors of electric energy would be less if only 

the retailing aspects of their operation must be examined, all 

other aspects of the business having received separate specific 

scrutiny beforehand. 

monitored more easily because fewer utilities engage in them. 

Efforts to coordinate the activities of several utilities would 

also be facilitated when there are fewer companies involved. 

be implemented more 

I 

Earlier stages of production could be 

a regional energy policy migh 

effectively if it was applied at several stages of the produc- 

tion and distribution process, rather than by close regulation 

of the relationship between retail distributor and consumer 

alone. This possibility merits examination. 



le 
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LIJ market or Canadian price has a strong influence on Northwest 

Pipeline Company expenses as well as on the expenses of local 

retail distributors. 

In the Northwest, only three of the retail distributors 

are publicly owned; the rest of the companies are classified 

as private utilities and are regulated by the individual PUC's 

in each state. Rates are determined on a rate base/rate of 

return basis in the same manner as electric rates in Oregon, 

Washington and Idaho: 

and reasonable return on property. Again, the purchase of gas 

from the Northwest Pipeline Company is the principal item of 

expense for the retailer. Thus, any increase coming "down the 

pipeline" has a strong effect on retail rates. 

to cover costs and to provide a fair 

There are only three public utility districts, all in the 

State of Washington, which are actors in the rate-making pro- 

cess. 

primarily determined by the price at which they purchase gas. 

All three are small, municipal utilities whose rates are 

State and local options for rate regulation in the natural 

gas industry are severely limited by the fact that no natural 

gas is produced in the Northwest. 

ported from Canada is set at the border by the Canadians. The 

price of natural gas coming from the Southwest is regulated by 

The price of natural gas im- 

the Federal Pow ommission. Because the purchase price of gas 

rincipal item of expense in the retail cost of gas and 

the various PUC's have very little choice about accepting the 

wholesale prices given to them, they simply allow the distribu- W 



on the sQat;e 

ooopera%ion or  oompsr~f to regulation a$ xettail rates, 

or wen on a regional level via interstate 

HQFJever, 

i n  a rslat;ed %@shim the rst:at;es may fin@ themnslvss i n  an ever- 

incrs86ing seb  o f  ''load managing". 

sywtsms to meet shortages and the  denixe ts promote "goad man- 

agement" i n  order ts encourage conservatian are increa~ ing ly  

The need for  allocation 

rscilint$r: role6 the  PUC's may have to play .  

f ~ ~ n  a l l o c a t i o n  Qf new "ho~k-ug~" to active intervention fo 

phage out natural gas use i n  $he Northwest. 

simply be tg deregulate the r e t a i l  portion of the bueipesg and 

le t  maskat competition with other farms pf energy determine 

This raLe may range 

Another ~ p t i s n  may 

aPpropria$e levsLs o f  supply and demand. 

Po&iciea can have ~n impact only on the  retail  d i s t r i b u t i m  af 

the natural gae industry; all other aspecC:s of this indubjCry's 

prW~@iuWs end dsc ia i snn  are beyond the  reach nf 6teCe pr 

XrirgiQnaL authorAtiss i n  the Northwest. 

of 

$00 @mall t~ merit the effort aPd cost  of detai led ragul8tion 

that  the oeverel c5fqte P f l C ' s  now l a v i s h  on them. Conceivably, 

PUC decinianrj and 

The dndependent role 

Worthwe~k!~ r e t a i l  gas distributing ~smpgwies may be 

deregulation pf t h i s  part of  the  gas iodustry might rrof have 
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u much effect if natura 

forms of energy and if retail customers have the option of 

switching to the other forms of energy in response to a dispro- 

portionate rise of natural gas prices. This possibility merits 

investigation before it is dismissed. 
I 

I In sum, the rate-making opportunities on the state or 
, 

regional level are, with respect to the natural gas industry, 

limited. 

natively, the problems of conservation and load management may 

They may be too modest to justify the effort. Alter- 
~ 

lend themselves well to policy-making on the state or regional 

level .- 3 5/ 

B. Other Energy Sources 

To speculate on the institutional arrangements needed to 

control rate-making for unconventional energy sources is highly 

tentative. To date, no large scale development of unconven- 

tional energy has taken place in the 

have been developed. 

are numerous. One such option would certainly be to structure 

rate-making authority in a manner similar to the present method 

I The policy options for such development , 

used to determine conventional energy rates. For instance, 1 

I rates could be ultimately determined by individual PUC's on the 

basis of historical costs (e.g.# rate base/rate of return cri- 

teria). Likewise, rates could-also be determined by the Put's 
I 
I 
, 

I - 35/ (a) Research Department, Oregon Public Utility Commission 
(February 1975) "The Public Utility Program". 4J (b) See F . N .  l(a), sec. 7.0. 
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on the basis of incremental costs. Andlogous to a state-by- 

state approach would be a regional approach; whereby zi regional 

organization would exercise rate-making authority based on 

either historical or marginal cost criteria. 

Contrary to these concepts, no regulatory body of any 

kind need exist to-regulate rates of unconventional energy 

satirces. Developers of unconventional energy sources could 

compete with the tegulated forms of conventional energy on the 

basis of cost and service. In a sense they would be forced to 

operate much like any other firm in the private sector, hoping 

to attract customers on the basis of price, service, or some 

other appealing attribute. 

the best solution. 

Regulation is not automatically 

Another alternative may be to establish a rate-making 

authority (state-by-state or regional) which would encourage 

development and consumption of unconventional energy. 

would be predicated upon public policy designed to encourage 

use of unconventional energy sources. At least initially, un- 

conventional energy will be more expensive to produce than con- 

ventional energy.361 If agreed upon public policy is to encour- 

age development and use of unconventional energy, then the 

proper rate-making response would be to price such energy at a 

level competitive with conventional types of energy. A public 

This 

- 36/ Northwest Energy Policy Project (1977) Enerw SUPPlY and 
Environmental Impacts - Unconventional Sources. 
Module 111-B. 

Study 
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institution could artificially maintain competitive rates by 

providing some form of subsidy (i.e., tax relief, direct pay- 

ments via "windfall profits" -see Section 111) to the suppliers. 

VI. Conclusion . 

Current discussion of "rate-making" reflects the cross- 

currents of several institutional, technological, and theoret- 

ical changes that each have their separate financial impact. 

Basic to them all is the history of past developments in the 

Pacific Northwest's energy industry. Current conditions and 

current practices are the result of past decisions and past 
I 

I ciLzumstances - the gradual development of institutions re- 
i 
1 
1 

sponding to the needs of the time, policy decisions reflecting 

contemporary political pressures and philosophical attitudes, 

and just plain coincidences and unplanned developments that 

have left a lasting impact. A systematic review of factors 

that influence the rate-making process brings out three pre- 
I 

1 dominant considerations: 

A. Energy policy formulation, especially with regard to 
1 

I 
I rate-making, has, in the past, been a piecemeal process that 

could be integrated in the future so that it can be viewed as 

of a comprehensive picture. The distinctions between 

federal, state, and local regulatory agencies are based on 

logic only to a rather small degree. 

private and public utilities are a matter of doctrine or of 

politics; in many ways, they interfere with the efficient 

The differences between 
i 

w 

~ 



ergy pol!iey. 

the BPA or of the Northwest Power Pool - and, 
the 12mftations maer which they Iabor 4 arc better expltained 

by historicalt influences than by arry part3cular rati 

The specific fmctfons afid res 

e particularly 

sum+, them has been no ineegratea reg 

B., The experts aisagree whether the e'lectr utiEi,ty in- 

dustry is currently characterized by increasing or 

't cos*s. as its scaxe of output 2ncreases. Th2s question 

2;s complicated By the fact that costs of generating electricity 

may we12 be increasing, while the costs transmitti 

be 5alIihg. 

be reached: hhe costs of constructing new, thermal energy- 

generating gacilities are substantially higher than the costs 

of hydroelectric facilities for whhh the region can. no longer 

&fer appropriate sites. As a result, the costs of electric 

energy is sure to rise. 

But surely a turning point has been 11 soon 

This change, which came upon the Northwest Eather suddenly, 

has nok yet been recognized very widely in the region. Sub- 

shantial pol&tica.l and bureaucratic forces, still unaware of 

wholly new circumstances, continue to resist modiEications and 

new directions for policy, as well as the needed remodeling of 

institutiona2 structures. 

C. Comprehensive regional policy must, if it is to have 

an. impact tshroughout the. region, be made by a regional body or 

by a conference-of.officials from all three Northwest states. id 
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Consequently, the wider impact of a comprehensive policy would 

have to be considered much more carefu 

when in m o s t  cases only the customers and the stockholders of 

a particular utility company, and (in recent years only) the 

immediately surrounding environment were considered. 

policy governing all of the important energy-related industries 

would have much greater social, economic, political, 

thetic impact; it therefore would be a matter of immediate con- 

than in the past, 

Regional 

and aes- 

cern to a much wider circle of government officials, and to 

the public at large. 

current energy policy will elicit additional demands for new 

The task of integrating and reorienting 
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TASK 6 

-SITING ENERGY FACILITIES ' 

Introduction 
I The task of thi section is to assess the institutional 

constraints and opportunities surrounding energy facility siting 

in the Pacific Northwest. 

laws on siting resembles shooting at a moving target. 

I 

Staying abreast of changing state 
~ 

I 
In Febru- 

ary of 1970 Washingt 

pow& plant siting legislation. BY 19728 five states had en- 

acted similar legislation. As of June, 1976, twenty-three states 

haa passed specific legislation dealing with siting and more 

State passed the first state thermal 

I 

I states anticipate action during the 1977 legislative sessions. 

1 
1 

1 as 1965 the U.S. Congress was presented a bill re- 

quiring states to enact siting laws. 

many more have addressed this proble 

governments realize that the location of energy facilities may 

well determine the location of a great many other activities 

within and outside their borders. Each state must answer ques- 

tions concerning who should manage coastal zones, who should' 

decide the need for and the 1 sites, who should review 

and monitor sites and who has final authority of regulation. 

The answers will vary between states and the process will be 

Since the original bill, 

The federal and state 
i 

I 

evolutionary. 

Washington State's original law set up a "Thermal Power 

b/ Plant Site Evaluation Council" to do exactly what the title 



implies, Tn the 1975-76 LegisLature the law was amended to 

read "Energy Facility Site EvaOuatfon Council". 

duties now extend not only to plants but to all associated 

The Council's 

facilities dealing with transmission, handling and other re- 

lated and supporting facilities that connect an energy_-plant 

with the existing, supply, proaessinq or distribution sy6tems.- 

This broadly defined law is the logical outcome of-exteneive 

shipping and pipeline systems and is likely to be adopted by 

e/ 

other states. Oregon is currently facing a proposal to tram- 

fer crude oi3. from ehips in the Lower Columbia $0 railroqd cars 

for transfer across the state. The current confusion over re- 

view of this sort of proposal makes Oregon a likely candidate 

for extended siting legislation./ 
now have specific legislation covering these extended Sacili- 

ties. 

greatly increase the number of cases under review, the research 

and review process will remain the same. Because of this, the 

siting organizations' primary duties should remain in the area 

of siting thermal facilities. The majority of this research 

will address the problems involved 

the results may be directly applied to related facilities, 

Neither Oregon or Idaho 

While these extensions to siting legislation should 

siting power plants but 

, A 1 1  of the twenty-three states with siting laws clearly 

recognize the trade-offs between environmental protection and 

- 1/ State .of Washington (1976) Second Extra Session 1975-76, 
Ch. 108, Sec. 30. 

- 2/ The Oregonian (December 16, 1977) Vol. 126, p. 1. 
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low-cost energy. t is the intent to ek courses of action W 
that will balance the increasing demands for thermal power plant 

location and operation in conjunction with the broad interests 

of the public. 

(1) To insure Washington State citizens that, where applicable, 

operational safeguards are at least as stringent as the criteria 

established by the federal government and are technically suf- 

ficient for their welfare and protection. (2) To preserve and 

protect the quality of the environment; to enhance the public's 

opportunity to enjoy the aesthetic and recreational benefits of 

the air, water and land resources; to promote air cleanliness, 

Such action will be based on these premises, 

ana to pursue beneficial changes in the environment. (3) To 

provide abundant low-cost electrical en 

siting is a highly complex and e 

numerous authorities, traditional laws e been held to be 

totally inadequate by many state representatives. .The disputes 

have been well publicized. en year period from 1969 

through 1976, fossil fuel s ectric facilities and 64 

nuclear gener 

heduled to 

Since facility 

units of 300 megawatt capacity or nmr 
1 

uses their atten- 

They perform this task by 

- 3/ State of 

- 4/ Statement of John Nassikas, Chairman, FPC, in Hearings on 
a Report coverning the Principle Policy Questions now 
facing the FPC and the Environment of the Senate Committee 

\ on Commerce, 91st Congress, 1st Session, App B at 84 (1970). 
(Herafter Commerce Committee Hearings.) 

i 
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Lid 
'@cheap" inputs are used in abun- 

, 'dance and costly "inputs* are c~nserved. In the past the en- * 

ent has been a free i t. The economic response i s  to 

us@ that free good to i t s  highest productivity level.. 

to society caused by t h i s  usage 

and fossil fuel have been attacked for their misuse of water, 

land, and air. 

Q m t e  heat. 

amounts in closed cycle systems t o  enormous am 

through systems. 

systems that sites in the Pacific Northwest are practically 

limited to the Columbia Basin (Satsop and Skagit are exceptbns). 

Returning heat effluents to surface water systems can evoke a 

host of biological and environmental problems. 

?mPutions have been proposed but little used. 

Costs 

e evident around US. Nuclear 

Water i s  required t o  deal with the problems'of 

Water requirements vary from minimal rkplaoement 

ta in awe- 

Water is such a vital component to nuclear 

Imaginative 

One such sugges- 

. tion inVolVes using the heated effluents for space heating in 

buildings and residences. Some East Coast thermal plants built: 

in the Past with once-through cooling are very popular for year 

around, ice-free fishing. Water use probxems have diminished 

considerably w i t h  closed cycle systems. 

rewire large amounts of water to SUPP~ZY hydrogen which Itogether 

W f i t h  carbon creates methane, 

'to briey coal plants into conflict with Irrigation and hydro- 

U s e r s .  

plants conflict wwfth existsng use patterns. 

Coal burning plants 

This water requirement iS lik42iY 

Sand use problems have been generated when nuclear 

*The size Of an 

stallaticm znax run from 50 acres to several hundre i 

'f. 
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the space needed for a buffeF zone (NRC determination) . 
possibility of ponding heated effluence may add to the problems 

associated with local acceptance or may add to the aesthetic 

The 
c 

appeal of the plant as with Trojan. Ideally, plants should be 

located on sites having low utility for other uses to minimize 

land use barriers." Finally, we have tremendous conflict in the 

area of air quality standards. 

lems with the release of sulphur dioxide and nuclear plants 

emit radon gas which may,or may not constitute a radiation 

hazard to the surrounding populace .?' 
culties with sulfur dioxide are due to effects on man's respi- 

ratdry system and on vegetations' growth potential. These 

effects can be witnessed at remote locations if the oxides com- 

bine with air moisture. All o f  these outputs impose a cost on 

the population surrounding energy facilities. 

is not to punish th 

including these costs into the utilities' decisions. The leg- 

islation needed is that which will cause it to be in the utili- 

Coal plants have routine prob- 

Coal-fired plants' dif f i- 

The task at hand 

utilities, but to find practical ways of 

ties' interest to consider the external cost they are imposing 
--_. . - .  ....- - ..___ L._ _ _ _ _  L - 1  _ L a _  _ _ _ _  e- - - 2 Y  - _ _ .  1 , -  

.- - 
-. 
upon tne e iroment. 'me Norcnwesc scares are racea wAcn 

siting coal as well as nuclear plants (Centralia, Pioneer). The 

differences in terms of air, w land pollution are 

fairly obvious. The institutional ems, however, should be 
I 

- 5/ Rose, Fred L., B logy Department, Idaho Stat 
(1975) "Environmental Criteria in Siting Energy Facilities". 
Presented to Energy Symposium, Washington State University. 



L handled with simila uidelines. For this reason this paper 

. will address comments to energy facilities in general, with 

specific references to coal or nuclear when necessary. 

In May of 1970, the voters of Eugene, Oregon, approved a 

four year moratorium on a nuclear power facility planned for 

that' area.5' 

ticipate in the proposed WpPS 11 Nuclear Plaht. 

In 1976 Seattle's City Council voted 

Nine families 

forced the Indiana and Michigan Electric Company to modify its 

design of a nuclear plant to pr 

property.l/ Citizen group intervenors were i rumental in 

Securing a settlement from the Portland General electric Corn- 

pany requiring the installation of cooling t 

nt erosion daniage to nearby 

rs and waste 

treatment devices at the Trojan Nuclear Plantin Rainier, Wash- 

ington. The water treatment system was changed from a once- 

through cooling system to a closed cycle system. The examples 

are numerous and present in much of the literature. The Point 

remains that "opportunities in theory and fact for knocking 

out a utility or imposing new design obligations are many and 

varied. e/ 

Before specific siting legislation was passed, each of 

- 6/ Gillette (1971) "Nuclear Reactor Safety: A New Dilemma 
for the AEC". 173 Science, pp. 126, 130. 

7/ Hearings on Environmental Effects of Energy Generated on 
Lake Michigan before the Subcommittee on Energy, Natural 
Resources and the Environment of the Senate Committee 
on Commerce, 91st Congress, 2nd Session, 14-17, 16 (1970). 

State". Washington Law Review, Vol. 47:l. 
- 8 /  Rodger, William (1971) "Siting Power Plants in Washington i 
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the numerous state, 19-1 , ) .  and federal orities involved 

applied its narrowly drawn criteria to its review and permit 

procedures. 

tutes a negative approach to siting, and p 

the-consuming situation. 

cies should be eliminated from the proceedings. 

legislation recently passed provides for the input from all or 

most of the areas concerned. 

In the aggregate, this fragmented system consti- 

This is not to say that these agen- 

Most of the 

The first section of this study will outline this frag- 

mented approach along with two other generic alternatives. 

These three situations will then be evaluated in light of re- 

gicnal needs and goals. 

cussion of some alternatives to the current framework of the 

states and he possible institutional constraints associated 

with these alternatives. 

The second section contains a dis- 

11. Current Institutional Patterns 

, Nuclear power is a technological . .  innovation. As a tech- 

a procedure for doing t may be seen in three,facets: 

machine for obtaining proscribed ends, or a struc- 

.a space in which the 

his third facet of the technology which 

attention to nuclear power. 

a nuclear j-nsta 

In performing its assigned tasks, 

1 

- 9/ Billington, David (1974) "Structure and Machines: The 
Two Sides of Technology". Soundinqs 57, pp. 275-288. LJ 

I 

, 



Ld ng the apace around it. The envirbmental characteristics 

of air, water and ladd are,lfkely to suffer adfcal changes as . 
the result of adopt 

Conflicts hre likely to arise oh any br all of the effects 

caused by thermal powef f the three netic alternatives 

we are about to outline should be viewed in terrtts of their im- 

pact upon the sockd system of thetinaf podekh This dikudsion 

of generic alternatives borrows fk.&in #drR dofie by Rai Lee for 
the Nuclear Regulatoty Comiss2on.d 10/ 

The first tilterhative diecussed i Stake ownership of the 

site - places a major decision in the public*s hana's.- With 
continued site Managaent, the implmentatian process becomes 

the object of state regulation, 

licensing - recognizes the intefdependencies in the technology 
and creates a system of regulatory tradeoffs. 

burden is political, with a siting agency empowered to make the 

tradeoffs. The third alternative labeled traditional - simply 
constitutes a status quo distribution of responsibilities. The 

regulation falls to different agencies which exiSted before the 

possibility of large scale electrical pow development. Tech- 

nology in this case is viewed as a number af different capaci- 

ties each one being reviewed separately, 

ably the most potentially costly since it cah be a n 

game.- "I 

The second alternative - State 

?he regulatory 

This proeess is prob- 

Zt is negative-sum because environmentalists can 

- lo/ L e e ,  Kai M. (1975). "State Power Plant Siting and Ndclear LJ 
Energy Centers"+ S tted to Office of Special Studies, 
U.S. Nuclear Regulatory Commission. 

_. 11/ Ibid., p. 40. 
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guarantee losses to the utilities seeking to build plants with- 

out any parallel assurance of gain. This alternative generally 

focuses primarily on the implementation phase of the project. 

Each of the three generic alternatives will be discussed 

in reference to the administrative structure, administrative 

and technical review, financing, public participation, time 

frames, and long-range planning A current unresolved problem 

was a utility problem. While state governments have become 

involved more and more in this process, there exists no single 

group which reliably estimates future energy demands.. 

long-range planning subsection outlines the states' present 

The 

frameworks . 
A. Public Ownership: The Maryland Model 

Administrative Structure. The first generic alterna- 

tive to be studied is the case of state ownership. This alter- 

A. Public Ownership: The Maryland Model 

Administrative Structure. The first generic alterna- 

tive to be studied is the case of state ownership. This alter- 

native currently exists only in the State of Maryland. William 

Goodman drafted the Maryland Power Plant Siting Act in 1971, as 

a variant of the one-stop siting legislation formulated in 

other states. 

Power Plant Siting Program (PPSP)# to administer the terms of 

the legislation. 

determinations about site suitability, acquire.the site, and 

The act created a powerful new state agency, the 

The legislation -allows the state to make all 

ease it to a utility. The terms of the act require the 

Secretary of Natural Resources to maintain an inventory of be- 

tween four and eight sites suitable. for constructing major 
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9 4 9  

huclear energy facilities,- ’’’ 
ally been acquired and a second is being negotiated. 

TO date, only one siee bas actu- 

2. AdminFstrative and Technical Review. It is terribly 

important to stress that PPSP is a research organization. The 

board prepares reports to be used in the site approval de,cision 

by the Public Services Commission, ~kre actual siting procedure 

takes p b c e  within 90 days but 61t is preceded by years of re- 

search. This p o i n t  Is one of the strongest rec 

this dramewosk- The ‘PPSP’s duties include .ant&cipating and 

answering opposition through .relb.laust;ive environmental research. 

This research approach has been successful so far- Opposition 

ations of 

exists to specific sites, but the PPSP is highly regarded by 

utilities as well as environmentalists. 

The separation of research and declsion making in Maryland 

siting has much to recommend it. PPSP is &Le to conduct its 

research independently with little response to public or pri- 

vate pressures. Since the agency is .funded by a tax on elec- 

tricity, there is little possibility of kt losing i-ts :political 

independence- After the research has ’been completed, *the Public 

Services Commission decides on whether or not to i s s u e  a certif- 

icate of .public convenience and *necessity, .such a certificate 

being necessary to start construction. 

The research program to date-has primarily involved 

tiondl academic studies performed ,by university scientists. 

- 12/ 1 Article 66C, Annotated Code Maryland 763-.76, Ch. 31 ‘(1971). 
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The studies have been awarded in three.categories: 

studies, to evaluate,the present environment of the site, pre- 

dictive studies, to speculate on current and future suitability, 

and impact monitoring, to continue the site analysis, once con- 

struction and operatio as started. A tremendous frustration 

has been the poor state of the art in environmenta 

Funds have been diverted for methodological studies to improve 

this field f learning. This research should provide positive 

external benefits to the other states involved in siting pro- 

grams. 

baseline 

PPSP officials are confident that a working understanding 

now exists of the immediate environmental effects of siting in 

their state, However, they feel these effects still need to 

be translated into economic and social values. Beyond this, 

the officials would like to isolate the more distant environ- 

mental effects of siting 

PPSP research program is that state officials now possess ana- 

lytical ability and knowledge similar to the utilities. 

advantage should not be underestimated. 

The real benefit involved in the 

This 

3. Financing. The siting act in Maryland authorizes a 

electricity ranging from .1 mill per kilowatt hour to 

. 3  mill per kilowatt hour. 

state, the tax is set at .21 mills per kilowatt hour for the 

current fiscal year, and generated 7.3 million dollars for 1976. 

This authority expires in 1985 but may be extended by the legis- 

lature. The PPSP director, Levio Zeni, has estimated that the 

Levied on all power produced by the 
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first site acquisition,.the DougLas Point Nuclear site, re- 

13/ - quired 1.3 million dollars and S? man years of s taf f  time. 

. Once the s i t e  is approved, Sollow-up mohitoring programs will 

be required. 

4. Public Participation3 PPSP is a government agency with 

independent financing,involved in research. 

immune from public participation. Strangely, this is one af 

its.most favorable points, according to PBSP proponents. The 

In a sense it is 

research side of the siting issue takes place in an impartial 

atmosphere. Final decision on siting rests with the Public 

Service Commission and the Department of Natural Resources. 

These groups have formal authority and are the instruments for 

public participation. The two agencies have developed a single 

protocol to streamline the decision process. They hold a single 

public hearing from which the site decision is made. Prior to 

this hearing, the site has undergone an environment assessment 

and the utilities' reactions have been informally solicited. 

5. Time Frames. W i l e  the time involved in site acquisi- 

tion can vary considerably, this should have no adverse effects 

on energy development. The goal of maintaining an inventory of 

sites allows the state to set a 90 day limit on the approval or 

disapproval of the actual siting. The 90 day period is the 

shortest deliberation period specified in any of the siting leg- 

islation. This causes time and money savings to utilities while 

- 13/ See F.N. 10, p. 25. 
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in no way limits the time period involved in researching any 

specific site. 

L, 

6. Long-Range Planninq. The si 

quires the utilities to prepare annual forecasts of loads for 

the next 10 years. 

potential sites and siting needs well in advance of construc- 

tion. 

tional work and saves the government the costs of guessing. 

Potomac Electric Company forecasted a growing demand of 8 to 

9% a year. 

Company revised these estimates to 3% for several'years fol- 

lowed to 5% increases. These figures were lower demand pro- 

jections than those of the Maryland Department of State 

Planning - an unusual phenomenon. 
to this siting act is the inventory of sites. 

allows for tremendous flexibility in the entire siting process. 

This information can be used to identify 

This technique allows the utilities to do their loca- 

Due to recent one time conservation trends the 

I 
8 

The real long-range aspect 

This process 

Record to Date. The power plant siting program must 

receive very high marks for its performance thus far. 

Douglas Point Nuclear Plant is likely to be the first case in 

The 

tate and federal reviews are combined into one step. 

The Maryland Department of Natural Resources has designed a 

protocol in common with the United States Nuclear Regulation 

Commission, allowing the first federal/state one-stop system. 

This step indicates a needed streamlining of the system and an 

improved balancing of interests. PPSP has played a major role 

d 

b/ in the siting of two fossil fuel plants. In the first case, the 

I 



Sp had not interjected and prod 

insignific enviro 

second case resulted in a se 

the utilit 

$ion af outlays for environmentaJ equ 

unquantifiable benefit ,has 

reaction o f  both enviro ntal groups 

all parties involved seemed to have broade 

oduced a balanced wholistic siting process. 

B. Stdte Licensing: The Oregon/Washington Case 

A second generic alternative is the one-stop li 
I 

cedure. 

Bill 3172 will be used as a model case. While Oregon's current 

procedure is not technically one-stop, it falls closest to this 

generic framework, and will be paralleled to the Washington 

case. 

o f  view. 

currently having specific siting legislation. 

The procedure set forth in Washington State's Senate 

The two procedures will be analyzed from a generic point 

Table 2 gives a summary comparison of the 23 states 

The standard system of state licensing involves the issu- 

of a preconstruction certificate of approval fr e 

state government. This certificate is generally issued through 

a single administrative proceeding, hence the name one-stop. 

In Washington State, the administrative body is the Energy 

- 14/ Article 66C, Annotated Code Maryland, S 763-76. id 
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Site Evaluation Council (EFSEC) 

s responsible for the sitin 
the name imp1ies, 

W 

other than just thermal electric plants. The Washington Coun- 

cil's charter was expanded to take account of the increased 

importance of pe 

dministrative body is the Energy Facili Siting (EFSC)-  

Their authority extends only to thermal power plants and trans- 

mission lines. 

The one-stop states generally declare state supremacy in 

power plant siting. 

often incl ed in the process of evaluation. 

the norm, Washington State requires prior local approval. 

gon does not have such a provision in its siting laws. 

However, local government officials are 

In contrast to 

Ore- 

1. Administrative Structure. In the one-stop state li- 

censing case, the issue of the Council's structure is of great 

The alternatives are basically four: (1) a new 
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of Ecology, (b) Dept. of Fisheries, (6) Dept, of Game, (d) Dept. 

of Parks and Recreation, (e) Dept. of: Social and Health Services, 

(f) Inter-Agency Committee €or Outdoor Recreation, (9) Dept. of 

Commerce and Economic Development, (h) Utility and Transporta- 

tion Commission, (i) Office of Program Planning and Fiscal Man- 

~ agement, (j) Deptc of Natural Resources, (k) Planning and Commu- 

nity Affairs Agency, (1) Dept, of Emergency Services, .(m) pept. 

Of Agriculture, (n) Dept. of Highways.l4/ 

Washington's Office of Energy serves as the EFSEC Chairman. The 

EFSEC has a staff of two professionals and two secretaries. In 

practice, this limited staff has caused overloads for busy de- 

partments and conflicts with regard to time allocation.- 

Oregon combines the first and lastalternatives. 

The Director of 

15/ 

The EFSC 

is composed of seven lay members appointed by the Governor. 

The Council receives technical support €rom the Office of Energy. 

The Office of Energy has a staff of 77 to coordinate the permit 

review process among agencies, This coordination takes place 

between eleven state agencies and any city or county affected 

by the decision. Both the EFSC and EFSEC are advisory boards 

whose reviews act as recommendations to the Governor. 

An-obvious issue concerning the two procedures is whether 

the Board should contain state agency members as in Washington 

- 14/ Washington Code 80 , 50. 020. 

15/ Wengert & Lawrence (November 1976) "Regiona ctors in 
Siting and Planni Energy Facilities in th even Western 
States", -P 11-36 A Report to the Western LOterSt3te 
Nuclear Board. 

- 
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or private citizens as in Oregon. much can be said in 
U 

oth, choice has to do with the representative nature 

Each state has and possi- particular private citizens 

have reacted different1 The need for 

g of energy facilities public policy issue 

and therefore it s Id not be regarded uniform along all 

litical bodies. 

2. Administrative and Technical Review. The technical 

nature of the site application demands intensive review. The 

hington Siting Council (EFSEC) makes use of agency staff as 

well as independent consulting firms. The cost- of the outside 

anzlysis is defrayed by a $25,000 application fee. 

review takes lace within the Office f Energy, whose funding 

s from legislative appropriation - filing s. Most 

Oregon's 

states com e hni vi n onstruction stages, 

'and monitoring a 

state. The review process egon continues' after the EFSC 

has issued its certificate. torney General has ruled 

that utilities must Val from other state and 

. This is in direct contrast to Washington's 

rcement tend to be uneven within each 
I 

iecemeal review system in Ore tends 

redundant in'light of the exte 

I he EFSC. These require 

I la t 
nnnnintment nF t h e  lnrnl  nnverninc-r hniiv ne a cnepia l  niiwicnrv 



n to be. appl ied  

lear instal lat ions.  Again, the  appl i ca  

16/ e to $125,000.- 

ciation Draft Study on r 

rns a+gainst the cont  

cter of el 

s these fees possi 

w i l l  incl two 1,2000,000 . reactors. 
efore is' 2 1,200,000 x . 0 5  

17/  n t a l  Law (1974) - . American B a r  A s s  

7 - '  
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on these fees, however, may eliminate possible options avail- 

able from other industries. Small competitive firms with spec- 

ulative alternatives could find the fee outside of their finan- 

cial limitations. The elimination of these more speculative op- 

tions would preclude comprehensive forecasting and planning. 

4. Public Participation. State governments almost uni- 

versally requir one or more public hearings. The hearing 

rules are generally conceived and enforced by the siting agency. 

These hearings range from full dressed contested ones, to in- 

formal debates. 

blown contested hearings. 

Attorney General as counsel for the environment and he is 

Oregon and Washington currently employ the full- 

Washington appoints an Assistant 

with "representing the public and its interest in pro- 

tecting the quality of the environment" .- 18/ 
hold a public hearing in the county of the proposed site within 

60 days of the application. 

prior to Council recommendations at which time any person shall 

The Council must 

A further hearing must be held 

to be heard in support of or opposition to the 

Oregon law states, council shall hold public 

hearings in the affected a and elsewhere, as it deems nec- 

person to appear before the 

utility companies and 

18/ Washington State Code 80.50.080. - 
w - 19/ Oregon Code 467.370.  
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financial institutions is the length of time involved in 

siting process. The time frames now in practice var 

ably. Washington's Council he EFSEC, has 12 fnonths for dis- 

position. 

Governor who then has 60 days in whic to act. Oregon law re- 

quires a year between the filing of a notice of intent and the 

filing of a site application, 

in which it must act, but there must be the full 3 year period 

between certification and notice of intent The certification 

is void if not signed by the Governor in 30 'days. 

By that time, they must make h recominendation to the 

The Council then has two years 

This 36 month 

period is the longest period of delay of any of the 18 states 

within this generic frameworg as'shown in Table 2. The cost to 

the utilities could be considerable if financing was contingent 

on proper timing. 

6. Planninq - Long Range. The 23 states in this genekic 

alternative have a variety of rules governing long-range plan- 

ning. Long-range planning invalves (1) forecasting the state's 

long-range demand for energy and the capacity needed to satisfy 

it and (2) the compilation of an inventory af sites to meet 

these needs. Of the Western states, only Montana has laws re- 

quiring both aspects. 

produce long-range forecasts but has no provision for inven- 

Oregon requires its Energy Department to 

torying sites. The laws of Washington require neither. The 

Washington Council is authorized to conduct a study of any po- 

tential site upon request of an applicant. This feature could 

prove to be a simple and painless way for the Council to work L' 

. r  2 
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with utilities in their long-range planning. The costly delays 

involved in the siting process could be considerably alleviated 

by airing opposition to specific sites prior to the utilities' 

need for them. 

agency primarily onsible for forecasting. However, it is 

W 

Oregon's Department of Energy is the Oregon 

ear to what ent the siting council must rely on their 

estimates. 

7. Record to Date for Oregon-Washington. Appendix I in- 

cludes a diagramatic scheme of the agencies involved in siting 

the Trojan plant in Oregon and the Skagit plant in Washington. 

be noted that Trojan did not fall under the jurisdiction 

of the EFSC in Oregon. 

framework which existed prior to the EFSC. 

It was sited under the more traditional 

Washington: Since the original legislation in 1970, the 

Washington Council has had a remarkable record. 

both nuclear and coal-fired plants and the 

both Eastern and Western Washington. 

sitings were Hanford Reactors 2, 3, and 5 and all involved sig- 

nificant water-cooling problems. 

sitings, Skagit 1 and 3, are documented in Appendix I. 

They have sited 

itings have been in 

The Eastern Washington 

Two of the Western plant 

They 

a nice example of the siting procedure in Washington State. 

Oregon: Oregon's Energy Facility Siting Council was cre- 

ated after initial construction stages of the Trojan Nuclear 

Plant, and therefore have been involved in no completed sitings. 

EFSC has recommended the Pebble Springs Project but the Gov- 

ernor's decision has been delayed by court action. The courts 'bi 



otdered &he E3?s3(5 to further investigate the site.  Eval- 

uation her@ Wbttld be asnsfderably premature, 

laws, P4.ederneal regulation varies from state  to state,  but 
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laced with t ommission. They have the discretionary 

nd authority to explore the entire realm of factors in- 

W 

ower plant siting. However, they are,neither re- 

ed to do so nor are guidelines established by the present 

legislation that direct 

elements that go o proper decision making. The regulation 

m in their investigation of the 

ectric utility companies as performed by PUC's has tradi- 

tionally been confined to the economics of the power industry 

and the detbrminatio f retail rates. In recent years, the 

institutional ar 

legislation have increased the areas of intervention by requir- 

ing additional aspects of review, often outside the PUC's frame- 

work. 

and added opportuni or politici 

While the passage o 

creasing political a areness, and public action, it can create 

a formidable maze of eview stops for the utility trying to 

react to increased consumer demand. The Idaho maze forms a 

ngements created by environmental protection 

These additional review requirements have burdened PUC's 

new legislation is a product of in- 

I 
~ 

I 

of review procedures Along with the certificate of 

public convenience and necessity, a utility must also qualify 

or and receive a water permit from the Department of Water 

Resources, and an air quality permit from the Division of the 

Environment of the Department of Public-Health. 

these state agencies, local governments have a veto in the form 

of zoning regulations. 

Aside from 

W The Department of Water Resources in Idaho is charged with 
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L# formulating an integrated, oosrdisated program far 

development, and use of an unqppropriated water, 211 . _  .The oprrent , 

water conflicts i n  Idaha a e between water fgr hydroelectricity, 

recreational usesc and water F O ~  irrigation, 

procedure for a ut.;iJity wanting a $herma$ plant As current$y 

brief, since that U6e doesn't fa18 i n t o  the clonflict aren, 

ever, potential for obstruction does w h t  end oould he 

 be 

How- 

serious. 

The Idaho A i r  Pd.lutioQ Control. Act creacsd the A i r  Quality 

Control Commission a6 a divishp of the Depa of Public 

Health. Among the commissLoner8' powers is the ab;l$ity to 

initiate and receive comp1a"ints as tm air pollrat$on, fiord hear- 

ings and i s m e  orders diminishing or abqkfng the m w e s  of-air 

pollution and to institute legal proceedings bvluding suiC;s 

for injunctions for the environment,- 

I 

22/ 

This agency alolrg with the other t w ~ t  mentioned, has tbs 

r ight  to hold hearing@ and review the consequenass of the siting 

of any energy facility, This piecemeal administrgtive regula- 

t i o n  could lead to haphrrzard adminietrative review and B poten- 

tial non-balanaed judgement. 

little.attent$m Since each agency deale primayizy with i t s  own 

Iapg-term JntereSte are given 

shortsighted duties, 

abate any given plant segardlew of whether it 4s in the public 

interest. The issues are comphx and far-raqgipg, requiring 

Narrow agency interests oap delay SM w e n  

- 23-f Idaho Annokated Code 42  

_. 22/ Ibid., 34-2908. 
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detailed analysis and compromising deliberation. With this 

fragmented system, lapses of authority can and do arise when 

proper oversight has been assigned to no one and decisions are 

based on incomplete information. 

Technical Review Ongoing technical review of an en- 

ergy facility is not a duty of the PUC members in Idaho. In 

many states, with a piecemeal system, considerable jurisdic- 

tional problems remain in the area of monitoring and controll- 

ing radiological effects. The jurisdiction in'Idaho appears 

to be in the Department of Public Health. The Radiation Control 

Act gives a designated representative of that Department the 

right to enter and inspect any nuclear facility and upon written 

notice shut it down.z/ 

from thoseinvolved in siting the facility. 

pany's most recent investment was a coal-fired plant in Wyoming 

This is of course a separate agency 

Idaho Power Com- 

(Bridger). where nuclear plants give rise to water and heat 

problems, coal plants face opposition on grounds of air pollu- 

tion, as well as water and heat problems. For Idaho, this means 

increased scrutiny from the Division of the Environment. The 

recent rejection of the Pioneer Plant was partially due to 

threatened air pollution damage. 

Financinq. The present Idaho Public Utility Commission, 

as it is established, has no power to require that a utility 

itself pay for the constpction studie and investigations. 
I 

_. 23/ See F.N. 21, 34-3003. 
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Lid Thus the Public Utility Commission is currently required to 

finanee investigation from its own funds to determine whether 

public utility projects would be in the interest and welfare 

of the public. 

its deliberations be hindered by the apprehension or fear af 

not having an adequate budget to cope with the c 

the i~sues, This financial situation is potentially one of 

Under this situation, the Commission could in 

the most pressing problems arising from the piecemeal framework. 

4 ,  Public Partidipation. The Public Utility Jiegislation 

in Xdaho requires formal hearings in the area of the siting 

prior to granting a certificate of public convenience and 

necessity. 

hearings is a full dress session. 

The framework currently in vogue for these formal 

To be heard, you must show 

y0W:oelf to be an interested party prior to the hearing, and 

be represented by legal counsel at the hearing. 

"interested party" is granted if you can show the construction 

Of the facility will have a significant effect on your situa- 

tion. 

parties. For the Pioneer Plant, the last plant under review, 

the PUC was holding informal discussions in addition to the 

required formal hearings. 

The label 

The Commission uses its judgement in labeling interested 

5 .  Time Frames. There is no time frame specified for the 

siting procedure. The Commission, however, recognizes the costs 

involved in delays and has voiced a desire to keep the process 

reasonably short.=/ Wes Coryell of the Idaho Power Company 

- 2 4 1  Interview with Art Hadley, IdahoDirectorof Utilities, in 
Boise, August 1976. 
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has suggested three years as a reasonable approximation of the 
time frame.- 25/ 

6. Lonq-Range Planninq. Executive Order #76-4 created 

the Idaho Office of Energy. While their primary duties in- 

he promotion of and education about energy conservation, 

they recognize the need to study and evaluate long-range goals 

of the state. The Agency and the PUC together have the power 

and the ability-to engage in long-range planning. However, at 

present this is a secondary function of both agencies and some- 

what neglected. Idaho Utilities remain the dominant force in 

I 

the area of forecasting. 

Record to Date. Idaho Power Company's first construc- 

tion of E non-hydroelectric facility was the Jim Bridger plant 

in Wyoming. Since the Jim Bridger plant, they have attempted 

to site the Pioneer plant, a coal-fired facility, seventeen 

miles southeast of Boise. This project was recently rejected 

by the PUC after approximately two years of review. The rejec- 

tion was made on the environmental grounds of air pollution 

potential. The Governor testified against the siting of the 

facility at this time and in that location. 

dum against Pioneer helped convince the PUC to reject the siting. 

A public referen- 

I11 . 
The evolution of the energy system in the Northwest strongly 

- 25/ A personal conversation with Wes Coryell on January 13, 1977. 
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handling the siting issue. .Their siting legislation's time 

frames alone vary between no time limit to 36 months. Even 

shington and Oregon have siting bills in 

generic framework, their specific institutional arrangements 

are vastly different. The demand for energy development varies 

The issues of oppo- 

sition are always the same - environmental deterioration versus 
economic development. 

there is a continuing need for a regional outlook. 

tically within and between the states. 

Despite the intra-regional disagreements, 

The siting process has tremendous external effects both in 

terms of environmental effects and developmental effects. Un- 

cocrdinated siting between the states could lead to tremendous 

regional problems, 

are commonly valued and used by the region as a whole. 

sions pertaining to these resources should be made commonly. 

Many airsheds and waterways in the Northwest 

Deci- 

B. Some Solutions 

Some persons call for a regional authority to handle all 

institutional aspects of power generation. 

authority of a regional nature 

Generally 8 an 

uidelines for iting. This - 1  would ,entail setting UP 
I 

goals, reviewing agenc 8 financing 

etc. Unless a ve granted, the individual state would 

no longer be 

I 

I I Even.with th rial energy authority, however, the states 

could maintain differentiated standards with regard to siting 

if the proper framework were adopted. , b 4  This option would require 
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the institution of Ma erie framework. If the three 

stat& were requited to 

leased to the Utilitiekj the issues surrounding particular 

sites eolild be left under their %bi-rtrol. Resea 

tions such as PPSP %ould be maintained in eac 

research prbgrM could dkbigriatb its awn g o d  

parametersi A regiohal authority would then be f&ct% with any 

number of sites to choose from In each &a& whenever the need 

arose for flew facilities. 

sites while workitig with a regional framework is tin appealing 

alternative. States should have the freedoin to utilize what- 

ever institutional process they desirk. 

assure a timely decision with meaningftii involvement of all 

affected pairties. This decision should be binding upon.al1 

governmental agencies and should be final provided that cir- 

cumstances do not reveal new significant adverse impacts. 

chase and inventory bites to be . 

Allowing stateg tcj.chd3ase individual 

But each pkocess should 

IV. Nucrear Energy Centers 

Existing nuclear energy facilities contain no more than 

four reactors at a site, and fuel fabricatiofi and baste manage- 

ment are performed at separate locations.- 27/ 

of facility may be tremendously altered witli the intreduction 

of nuhear energy centers (NEC's); NEC'S may many 

as 10 to 40 plants together with waste treatinent and fuel fabri- 

The definition 

27/ See F.N. 10, p. .26. Lr - 
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cation all in an area as la A number 
L4 

NEC's exist. The primary motive is the increased 

security that is possibl Increased economies of scale and 

decreased environmental impacts may serve as practical incen- 

re currently some corresponding uncer- 

tainties about NEC's. Technically, there is uncertainty as to 

the environmental effect of the discharged heat from 4 0  plants 

grouped in a small area. The problem of a common mode failure 

also exists. 

are simultaneously 

dous block of power. 

not technica 

This is a situation where all the plants in NEC's 

olitical and administrative problems that have plagued 

dispersed siting suggest another advantage of NEC's. 

lays each dispersed 

be gr 

into a single NEC. 

The de- 

three states have 

lation in the 

e current proble 

persed siting, and the increas 

28/ U.S. Nuclear Regulatory C ion (1975) Nuclear Energy 
Center Site Survey - 1975. NUREG-75-018. National Tech- 
nical Information Service, Springfield, Virginia. 

' W  
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976) "Summary of 
versification 
enry, Chairman, Jo 

t 



173 

ci 
energy industry is a prime example of the type of development 

that is more suited to non-metropolitan than metropolitan loca- 

tion. A facility the size of a NEC can act as a positive de- 

velopment tool for a state or a region. 

B. Constraints 

1. Environmental. The environmental constraints of a NEC 

are simply large scale versions of single facility sites. The 

land use problems are not tremendous in most cases since we 

are dealing with relatively underutilized regions. In fact the 

area set aside for nuclear installations may even act as a con- 

servation measure, since the significant portion of the area 

required is simply a buffer zone, Again the Hanford area in 

Washington faces few use problems since it has historically been 

an atomic facility. The water use problem is potentially large. 

One of the key environmental arguments deals with the distortion 

caused by the effluent results of cooling water. Numerous single 

site facilities have spent millions developing techniques to 

handle thermal effluents, In the Skagit installation in Wash- 

ington, a fish culture facility was built alongside the nuclear 

site for the benefit of the public, This type of awareness con- 

cerning water usage could prove valuable in large scale develop- 

ments. The largest technical uncertainty is with regard to 

thermal pollution. The possible climatic change due to the 

emission of heat from up to 4 0  plants is an unknown. This type 

of technical review is critical to the acceptance of NEC's. 

2.  Political. NEC's are likely to cause some changes in 
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state energy h w s ,  New direct legislation could prohibit or LJ 
encourage the development of these energy parks. 

battle being waged by environmentalists versus advocates of 

The political 

nuclear power will determine to what extent we approach a mora- 

torium or a more gpeedy development. 

The ffrst expected change would affect siting indirectly. 

The enormous capital Xt would be in the area of tax revenues. 

investment involved in a NEC would cause such large increases 

in the property tax base that state governments would be tempted 

to preempt them, 

erty taxes, 

fiocal governments traditionally receive prop- 

The temptation to the states would be considerable. 

Thib; could seriously alter siting plans, howeverr since it 

might cause state governments to encourage location within their 

state. 

could prove a significant influence on many smaller states and 

I * +  . (T)he potential size of a nuclear energy center 
a profound influence on any localitie 

sited. 

tax legislation in rnoet, if not allr states. 

in which it might be 

(T)he impact should be sufficient to prompt specific 
I t  31/ 

The eecand political change may be with. regard to environ- 

. 1 mental legislation, While in some states concern has 

fiedc others are roZling back environmental review requirements 

€or power plant development.% An exemption or roll back of en- 

vironmental review would certaiply create an easier situation 
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ut it also kes them less attractive relative to 

dispersed sites. 

ment and the resulting legislation could have substantial in- 

direct effects on NEC siting. 

The political climate surrounding the environ- 

3. Economic. The number one financial concern over NEC's 

is the tremendous initial capital cost of a multiplant develop- 

t. Single plant developments as large as Oregon's Trojan 

plant have required a number of utilities for financial arrange- 

ments. 

cial possibilities. 

past through its net billing procedure.- 32/ While it was not 

authorized to own generating plants, BPA felt 

utilities' share of the cost, and credit this cost against 

amounts owned by the utility to BPA for power purchases and 

services. Under this system, a regional agency, BPA, assumed 

responsibility for  power production. 

a utility could easily arrange to borrow money. 

A multiplant operation may be out of the area's finan- 

BPA has provided the financial help in the 

With BPA as a guarantor, 

With the in- 

eased costs for  thermal plants, a BPA approaching its net 

lling limits, this technique-will 
I 

I than Trojan, WPPSS 1, 2 and 3 and Pebble BPA then 

announced Phase 2 of the Hydrothermal Power Program. 

this.plan, power for thermal plants 

7 / For a discussion o f  the Hydrothermal Powe 
F.N. 26, sec. 6.2, pp. 6-13 to 6-55. 

_. 33/ BPA Branch of Customer Service, pp. 6-30. - w  > 
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Li 
utilities via trust agreements, The idea would be to provide 

a situation where BPA would act on behalf of i t s  customers 

withdut purchasing power itself. 

been implemented, it does offer a guarantee of purohasek which 

could facilitate the capital 'funding of large projects. 

While this system has not 

Another economic problem caused by this scale of develop- 

ment is the service demands placed on B local community. 

infusion of thousand6 of families both in construction and 

operation phases requires an ihfa-structure of services previously 

unavailable, Schools, hospitals, roads, parks, and many other 

publicly provided service fpstitutions must be made available 

in a short period of time. 

cover the expense, the.early financing i s  simply not  available. 

This problem was rather easily handled  for Washington's Skagit 

nuclear plant by a special agreement between Skagit County and 

The 

. 

While property taxes-will eventually 

Pug& Sound Power and Light. The utility agreed to precon- 

struction tax payments in order to facilitate the development 

of an infa-structure of public services. While this type of 

agreement is beneficial in a single plant operation, it nay 

become essential with projects the size of NEC's. "Taxable 

capacity additions resulting from elther dispersed or concentra- 

ted sites will depend primarily on whether facizities are 

investox-owned (and therefore likely to make payments in lieu 

of taxes that are lese than would occur through taxation). ,,a/ 

- 34/ See FIN. 31, p. 24.  L 
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Traditional budgets of local governments will be unable to han- 

dle the tremendous inc ases in revenue ociated with a NEC. 

It is likely that new stat 

site. 

Nuclear Regulatory Commission gives rough estimates of the 

figures involved in siting a typical NEC. 

nue increase would be approximately two hundred and sixty-six 

million or 25.4% of the state's budget. Idaho's budget would 

increase by one 

state's total budget and Washington's estimated nineteen million 

increase would be 15.7% of their total state budget.- 35/ 

potential revenue increases offer powerful incentives for states 

to consider hosting NEC's. 

tax legislation will precede the 

A report on fiscal impacts of NEC's submitted to the 

In Oregon, the reve- 

ndred and thirty million or 41.7% of the 

These 

A third financial and political i f NEC's is inter- 

state rate regulation. 

regional agency as wa 

this module. A tristate regional energy ency could be in- 

volved in rate-making, siting, and other energy considerations 

all at once. 

This problem w 

iscussed in the rate-making section of 

Regional Control 

The scale 

- 36/ See Task 5, p. 98. 
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serious consideration should be given to separating the genera- 

tion and transmission of electricity from the distribution func- 

W 

tion ... The establishment of a limited number of bulk power sup- 
pliers within each region could improve financing coordination 
and competition.- 38/ 
, 

need for a re regional system s recognized in the 

Northwest. In fact, Oregon's and Washington's siting agencies 

are currently jointly considering an energy park proposal on 

their common border, the Columbia River. Pacific Power and 

Light has been seeking reactions from the Oregon and Washington 

Siting Councils concerning the West Rooseyelt site in Washing- 

ton across the Columbia River from Arlington, Oregon. This 

I 
I 

~ 

L 

ng considered as a possible center holding up to six 

nuclear and coal-fired plants. 

interested nd involved because the air discharges from coal 

plants could significantly alter this joint Oregon-Washington 

airshed. This typ of dual consideration is essential to re- 

Oregon's siting coordinator is 

ance of energy centers. 

interstate or regional control will build as the federal govern- 

ment gets closer to federally mandated siting.- 39/ This form of 

logy require 

face rate-making and siting iss 

- 38/ Berlin, Edward, Cicchet 

pp. XXIII-XXIV. 

- 39/ See F.N. 10, pp. 55-56. 
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ports, a i r p o r t g ,  and nuclear  i n s t a l l a t i o n s  are viewed as real  

poss ib i l i t i es ,  h'i 1972, Westinghouse Electric Corporation and 

Tenneco, America's largest ship bui lder ,  formed a Flor based 

corpora t ion  ham& 'Offshore Power Systems Corporation fUPS) . The 

.pose Of OPS was the  design, manufacture, and production 

of barge ked nuclear p l a n t s  capable of being  operated any- 

388 

Ld 
V Floa t ipg:Nucle~r ,Power  Plants  

mPttrmieti by hvironmental is ts ,  and hounded by a nd for 

' e l e c t r i c f t y  t h a t  hde doubled every t e n  years ,  t h e  nuclear  power . 

indimtry is about t q  moor a chain of barge-mounted nuclear  power 

p l a n t s  t o  t h e  sea f l o o r ,  only a r e l a t i v e  sh 

i h  the regiohs of r ap id ly  increas ing  electrical demand.- 

d i t i o n a l l y ,  the oceam have n used only far activit ies par- 

t i cu la r  t o  the m a r i t i m e  environment. Recent envirdnmental and 

space pk~bletns OF densely populated coastal regions have caused 

G c i e h t b k G  ani3 planners to th ink  of the  ocean as a place t o  ex- 

pand lahd based activity, 

t d i s t ance  offshore, 
4 o/ Tra-  

Offshore s t r u c t u r e s  such as deepwater 

where i n  t h e  World, 

granted.  - 
Manufacturing permits ,have n o t  yet  ,been 

41/ 

The concept &is not new. These ideas w e r e  discussed and 

inves t iga t ed  i n  'the ,mid-6Os,  b u t  t h e  conclusions w e r e  t h a t  t h e  

idea  w a s  n o t  t e c h n i c a l l y  mor economically feasible a t  t h a t  t i m e .  

- -  4 O/ Selfridge, ordon .(Spring 1976) ttFloa'ting Uuclear Power 
?PI:ants : ;A Fleet oh the ,Horizon?" !Environmental Law , 
V o l .  6, 'No. 3 .  

- .  
? 
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b/ Current problems surrounding plant siting, cost escalation, and 

delays have given new impetus to offshore siting. Tech- 

nically, the concept has gained favor because of the future need 

for saline water for cooling and because of the increased tech- 

-how concerning huge barges and tankers. Saline water 

will be needed to help supply the demands of thermal plants. 

The economics of this issue are favorable. 

facility on land, the Nuclear Regulatory Commission (NRC) re- 

In order to build a 

a 400 to 500 acre site. These sites are becoming in- 

creasingly difficult to find particularly in densely populated 

coastal regions 

have caused no two plants to look alike. 

on the other hand would allow f 

he unique requirements of each 1 

Sea based operations 

42/  NRC construc 

The NRC's evaluatio 

(FNPP) estimate the 

over each potential site*- 

hile they estimate 1 

is needed. 

A. Structure 

The structure would be anc d approximately 

mately 90 acres of space. 

massive breakwater, 300 feet wide at the bottom and 50 feet wide 

Surroundin 

w 
7 42/  See F.N. 40, p. 796. 
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Cjl 
ure is supp ithstand winds 

timated wave in the next ten thou- 

t.44’ Each 

378 by 40D feet, draw 32 feet ih draft, and 

nd “tons of water. @ 

the grid by oil encased underground cables n the sea- 

ransmission techn 4 5 /  d.- 

to be carried a distance of 200 es underwater, -which is dis- 

%NorChwes t e enough to handle a ignificant tion 

demand. 

A shore based system supporting the FNPP will required. 

It should occupy a small amount of acreage and it will be used 

mainly for staging and transporting materials. The cility will 

ever, store, handle or transmit nuclear fuel.- 6/ These 

activities would be subject to the host states’ siting laws. 

3. Environmental Constraints 

Many environmental concerns will develop with this technol- 

ogy. 

disruption to spawning, migration of fish, and destruction of 

shellfish areas. 

Choice of the location must take into account the possible 

Since the life of a structure is only estimated 

- 43/ U.S. Department of Commerce, NOAA (January 1975) 
the Congress on Ocean Pollution, Overfishing, .and Offshore 
Development, July 1973 - June 1974. p. 59. 

44/  Ibid. 

45/ Ibid., p. 177. 

46/ Ibid., p. 187. 

7 

L 
- 
_. 
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I at 40 years, removal of the breakwater be a future source I W  
I I 

of further disruption. 

reef, thereby furnishing a possible habitat for reef organisms. 

The laying of power lines will require dredging and other ac- 

tiv which will disrupt the environment in a 960 feet wide 

The breakwater will form an artificial 

! 
I path from shore to installatio 
~ 

I The plant will hea million gallons of water per minute 

to 16 degrees above normal. 

affected by 5 degrees for a five acre area.- 48’ 

and eventual recooling of the ocean could adversely affect fish 

However, the ocean will only be 

This heating 
i 
i 
~ 

. and shellfish populations 

The greatest danger environmentally is the least probable 

- 49/  Ibid. 
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C . .Leqal Constraints. 
Construction of FNPP's would cause some legal problems if 

sited within coastal or territorial waters. However, the legal 

problems are complex outside of territorial waters. The laws 

i in regard to the high seas allow for (1) freedom of navigation, 

(2) freedom of fishing, ( 3 )  freedom to lay submarine cables, and 

pipelines, and (4) freedom to fly over the liigh seas. Further- 

more, it states, "These freedoms and others which are recognized 

by the general principles of international law, shall be exer- 

cised by all states with reasonable regard to the interests of 

other states in their exercise of the freedoms of the high seas. II _. s o /  

While the actual mooring of the barge cannot be considered as 

prejudicial to other states, the construction of breakwater 

must be construed as an interference with other states' freedoms. 

Since such construction interferes with the exercise of states' 

freedoms, it cannot be defended under the high seas convention 

even though the actual barge mooring causes no problems.- 51/ 

International law has not really faced this issue as yet and 

thus it could be validly argued on both sides. 

approach has been advocated by Offshore Power Systems, Inc. 

(OPS). When their president testified before Congress, he 

stated, "The site must at present be located within the three 

A cautious 

mile continental limits of the United States to remain within 

50/ See F.N. 40, p. 807 

51/ Ibid. 

_. 

I 

- 
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I 

the jurisdiction of fed 52/ a1 and state government."- 
W 

D. 

The primary political constraint is the overlapping juris- 

involved in using the area of ocean within three miles 

The Submerged Lands Act of 1953 conveyed to the 

states title to the seabed from high-water mark to three miles 

out. This control includes exploitation of the seabed and 

transit over and under the seabed. 53/ 
did retain a navigational easement in the superadjacent waters 

of the'territorial sea.- 54/ Due to this easement jurisdiction 

The federal government 

I 

l over offshore facilities is shared by federal and state govern- 

men t s * 55/ Local governments maintain jurisdiction short of 

-water mark, t s local govern ts retain control over 

shore based facilities cable landings transmission ease- 

ments, but have no jurisdiction over the actual plant. 
I 

Opposition to FNPP's can occur at any of these levels. 

paper's purpo 0 deeply into the 

1 regulatory agencies, following list of stop- 

ping points for a New Jersey facility can be informative. 

d most important federal license is a permit 

- 53/ See U.S. Constitution, Articles 1 & 8 C1 3. 

54 /  Ibid. w -. 
_. 55/ See United States vs. Appalachian Power Company, 311 U.S. 

377 (1940). 
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to manufacture the floating plant. The Office of Nuclear 

Reactor Regulation has been studying this possibility since 

mid-1973. When these safety reviews are completed, an Atomic 

Safety and Licensing Board will recommend €or o r  against li- 

censing. This decision may be appealed to the Atomic Safety 

and Licensing Appeal Board. The Coast Guard hust certify the 

barge as seaworthy and moveable before the NRC completes the 

first round of permits. 

Public Service Electric and Gas Company to construct a break- 

A second round is required for the 

water and prepare the site. The NRC must then approve the 

specific site and the Army Corps of Engineers must approve 

dredging and filling operations of the project. An operating 

license i s  the third federal permit required. This involves 

more safety and environmental review and a hearing for area 

citizens is required upon request. This procedure is subject 

to the early appeal process also. 

More than half the licenses and permits must be issued by 

state and local governments. In New Jersey, permits for con- 

struction of the breakwater must come from the Department of 

Environmental Protection which administers the state's Wetlands 

Act and the Coastal Area Facilities Review Act.- This de- 56/ 

partment must also issue permits for transmission lines and 

any construction taking place on shore. The New Jersey Depart- 

of Labor and Industry must issue a permit for construction of 
\ 

56/ See F.N. 43, p. 81. 
_. 
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the breakwater and plant. The Department of Environmental w 
ion must grant iparian rights to PSE&G for the site and 

it for  the loading of nuclear materia 

governments must approve all onshore facilities and any onshore 
57/ 

I cable or pipeline installation.- 

I For FNPP's to evolve as a possible solution to the siting 

dilemma, specific legislation is needed to govern the decision 

making process. The above listed piecemeal regulation is like- 

ly to cause the same type of fragmented, costly and unbalanced 

system that still exists in many states with respect to land 

based siting. A change like this would allow us the alterna- 

tive of FNPP's while requiring the balanced and cautious type 

of review that is so necessary. 

I 

~ 

, 

I 
1 

~ 

I 

I 
I . Sitinq Other Facilities 

A. Offshore 

The possibility of widespread o gas systems 

ntic Coast has in the past caused considerable con- 

While this is not a 

or concern hwest states, they do face the prob- 

lems of deep- portation systems. On 

the Atlantic ports are presently 

shelved, but aws, new tax policies 

and changes in fuel prices could rev the situation. 

; hd _. 57/ See F.N. 43, p. 81. 

I 

I 



I '  
i 

58P 8ee F,N. 43, p. 14. - 
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similar for Western states concerned with oil and gas trans- 
w 

tion, docking and loading. 
I 

I B. Onshore 

The Northern tier pipeline, trains carrying oil across 

Oregon, docking for oil and gas, and slurry pipelines bring 

hem considerable "siting" problems. Washington's re- 

I 

cent amendment including these as "energy facilities" is the 

I most likely solution the problems. Once these distribution 

devices are included under the siting council's jurisdiction, 

the states have an extensive administration and technical re- 

view procedure to call upon. 

legal stance, the review of these operations would be left to 

various local and state organizations all operating independ- 

ently and possibly con radictorily. 

legislation, any or a1 of these operations would undergo a 

complete examination before commencement. 

setup is the siting ouncil which has been previously described. 

Oregon and Idaho currently have no single institutional device 

for monitoring these activities and are likely to bear the 

cost of these operations. 

Unless Oregon takes a similar 

, 

Under the Washington 

I 

, The institutional 

I 

I 

VII. Summary and Conclusions 

Three generic alternatives currently exist for state energy 

facility siting. Twenty-seven states deal with the institu- 

tional aspects of siting in a traditional manner. 

states use a one-stop licensing system and one state purchases 

Twenty-two 



sites and leases them to utilities, Within the near future 

many of the states following a traditional pattern will pro- 

pose speoific siting legislation of the one-stap licensing 

variety. 

search task to fall on many existing agencies, all of whom 

have quite narrow perspectives. In Idaho SL review i s  done by 

the Public Utilities Commission, the Water Board, and the A i r  

Quality Control Commission, Each agency deals i d t h  the utili- 

ties preposal only as it affects their specific chargesh This 

piecemeal approach could lead to fragmented and time-consuming 

decision making. 

costs without the public receiving any corresponding benefits. 

While the one-stop licensing procedure is far from being per- 

The traditional frmework allows the review and E@* 

The utilities can undergo time and money 

fected, it does offer a comprehensive and reasonable approach 

to a detailed and complicated problem, 

single form for presenting their case with a specified time 

limit placed on decision making. 

within this framework, but in most situations the approval pro- 

The utilities have a 

States vary tremendously 

cess has been considerably simplified. 

framework one step further, 

Maryland has taken this 

By separating the research and 

review procedures from the final decision making body, this 

state has reduced time delays to the shortest i n  the country 

without sacrificing research. 

performs in an impartial, unpoliticized arena, making recom- 

mendations for or against purchasing sites. 

Commission uses their research in selection and purchase of 

The separate research agency 

A Public Services 

b 

c 



hd sites and inventories ;land for energy facilities. Utilities 

must wait only 90 day for approval o isapproval of a project. 

ck of the Maryland situation is the fact that it 

can't be extended to "associated facilities" . Purchasing and 
leasing all the land needed for transmission, handling and 

support of generation'and distribution would be unfeasible. 

Most transmission of oil, gas and coal would never fall under 

the jurisdiction of such a siting agency. The extension of 

current siting laws to include associated facilities is a 

necessary and worthwhile step. Along with this extension, 

however, should be some further consideration of time frames. 

It may be unreasonable for Oregon to expect a coal supplier to 

wait 38 months for approval of rail shipments. States should 

be encouraged to take the necessary steps to provide adequate 
I 

review of all potentially dangerous energy activities. 

they must also.be fully conscious of time and cost constraints 

But 

they are imposing on energy suppliers. 

The possibility of regional frameworks for dealing with 

the institutional aspects of energy must not be overlooked. 

The historical influences of Bonneville and the existing trans- 

mission grid s onal thinking. Any large scale 

development of e o require a regional approach 

to siting, rate-making and distribution. Whether the authori- 

ty comes from PUC's, energy offices or siting councils makes 

little difference as long as the three states cooperate in the 

task of providing energy services that are adequate both from h/ 

I , 
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an environmental and economic point of view. c4 
The agencies involved must be flexible, knowledgeable, 

and adaptable if they are to handle the new and varied energy 

siting problems which are already surfacing, 

arrangement designed with narrow interests focused on aurrent 

issues alone will not be able to cope with-deepwater ports, 

slurry pipelines, wind generators or the many other energy 

possibilities, The institutional situations are bound to 

An institutional 

change. In making the changes, the states should allow for 

the development and u6e of a variety of alternative energy 
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w 
TASK 7 

UNCONVENTIONAL ENERGY SOURCES 

I. Introduction 

In addition to pe oleum, natural gas and hydroelectrici,y, 

other Northwest Energy Policy Project Studies have also ad- 

dressed the foll g as having potential for lping to sup- 

gion's future energy needs: conser 

thermal sources, solar energy, wind power, the use of biomass 

sources and miscellaneous possibilities including tidal and 

lowhead generators. Indeed, utilization of some of these op- 

tions is already under way and do not await exotic technologi- 

cal breakt ughs. Also, their renewable character is of great 

, a quality shared with hydro-power. 
Task 7 of Module is to focus on institutional constraints 

and opportunities presented by 

first be considered in a general introduction as providing 

es" or "Positive Incentives" to titi- 

, several policy mod will be devel- 

I 

While these models will be developed in some detail for 

biomass and wind, the more immediate prospects of utilizing 
L J  

- 
I 
i 



, 

geothermal and solar energy require a less far-ranging but more 

legally oriented approach. 

In general, .state and cal governmental actions can rough- 

ly be categorized as providing "Negative Incentives" and "Posi- 

tive Incentives." The former are g that 

require involuntary complia 

penalize se who do PO mply. For examp I conservation of 

energy could be enhanced by requir that all buildings must 

be designed to have insulation t meets state standards be- 

fore building permits .are is 

financial involvement could be employed to force retrofitting 

inadequately insulated structures, e.g., ruling out state loans, 

leases for state use, contracts with private colleges, schools, 

hospitals, or nursing homes, and even business licenses for 

other enterprises housed in such buildings. The sale or opera- 

tion of vehicles or machinery could be conditioned on their 

energy-efficiency, to be determined like safety or emission 

control stands. Home heating units and household appliances 

could also be energy-rated; the state might require inspection 

and seals similar to those found on weighing scales and elec- 
1/ tric meters.- 

States could also force the removal and non-polluting dis- 

posal of wastes: forest slash, wood chips, straw, manure, 

- 1/ Options conservation poli 
Northwest Energy Policy Project, 
Opportunities and Associated Impacts, Study Module I-A. 

- 
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garbage, etc. With a cost attached to their removal, convert- 

ing these items to positive energy might become economically 

attractive, Environmental impact statements could be required 

to include plans for conserving waste materials for energy 

production wherever possible. To exploi all possible energy 

sources, states could tax, fine, or make available on a "finders- 

keepers" basis waste wood in private forests and wood lots, 

materials in derelict and abandoned buildings, even unused 

sites appropriate for windmills. 

modelled after the procedures for establishing mining claims. 

By "Positive Inducements" - tax incentives, preferential 
licensing, or loan subsidies - the state could encourage many 
of the energy-saving or energy-producing policies and proce- 

dures indicated above. Present limitations on state agencies, 

units of local government, state chartered utilities and banks 

could be lifted.. State and local governments could decide not 

to raise taxes on buildings that are improved by proper insu- 

lation or by installation of expensive but more efficient 

heating/cooling systems. State governments could mandate local 

government units to cooperate in order to achieve economies of 

scale in processing olid waste. Through their purchasing 

policies, state and local governments (including schools) could 

help to create markets for energy-efficient devices. 

These procedures might be 

They could 

themselves use mass-transit more extensively, and could offer 

bounties and prizes for inventions and policy proposals. 

The states could also establish "County Conservation Agents" 
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similar to those employed by the Agricultural Extension Ser- 

vice. A competent, neutral public organization could estab- 
- 

lish public confidence, for example, by supplying objective 

data regarding oil burner settings, the value of insulation, 

the extent of heat loss through windows and the effective 

tuning of automobiles, etc. 

None of these ideas are specifically advocated here: they 

But they illustrate a wide range of may not be feasible. 

negative and positive incentives, including some which are 

very coercive, and others only mildly so. 

11. Policy Options for Unconventional Energy 

Official actions concerning the development of unconven- 

tional energy sources group themselves into four categories: 

1. State and local governments might choose to do noth- 

ing, on the grounds that the less governmental involvement, 

the better. If economic forces of the market place are left 

free to exert their influence undisturbed by disruptive offi- 

cial actions, they could conceivably provide the necessary 

energy at competitive low prices. 

2.  State and local governments might establish taxes and 

tax credits, fees and bounties, and other economic penalties 

or incentives to motivate private concerns to act in the pub- 

lic interest, at least in energy-related matters. 

3 .  State and local governments might promote or join in 

efforts to provide more energy from unconventional energy 
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sources or help to remove barriers currently hindering such 

efforts. 

L, 
4 

4 .  State and local governments could, through legislative 

or administrative action, exert direct control over the insti- 

tutional arrangements that affect unconventional sources of 

energy 

The first of these four categories requires no further 

discussion in a study dealing with alternative options for pub- 

lic policy. The other three categories are discussed below in 

general and without being categorized for residential, commer- 

cial, institutional or industrial applications, or for differ- 

ent energy use scenarios. 

A. Direct Economic Incentives for Developinq 

Unconventional Energy Sources 

Governmenta units of the Northwest - local, state, perhaps 
even regional - can provide economic incentives for the promo- 
tion of unconventional energy sources in three different ways. 

For one thing, they can reduce the financial obligations of 

entrepreneurs in this area to their government - providing 
special tax breaks, for example, if new energy sources are de- 

i standard licensing fees. 

hey can, through changes in regulations 

-of business, encourage private businesses 

to expand and concentrate on activitie concerned with develop- 

ing new energy sources. For instance, if the individual Public 

b/ Utilities Commissions have detailed jurisdiction over the pro- 
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other expenses involved in so expensive an undertaking. They 

might even set "rate schedules" for such 'fees, to encourage 

small-scale developers. For example, the present siting fee, 

I 

duction and sale of energy from unconventional sources, they 

might help in several ways, 

structure that encourages entrepreneurs, e.g.0 by deciding 

that a relatively high rate of return is appropriate, or-by 

They could permit a retail price 

blending energy from conventional and unconventional sources 

Thirdly, government units could provide active assistance 

to developers of unconventional energy sources. 

provide state guarantees for loans extended by private financial 

institutions, under a program analogous to federal guarantees 

for FHA-approved mortgage loans or HEW guarantees of educational 

loans. Perhaps a designated government agency could make such 

loans itself, just as Oregon's Department of Veterans' Affairs 

provides direct mortgage loans to qualified borrowers. Either 

They might 

I 
~ 

1 
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of these two programs would reduce the cost of interest on 

loans that must be floated; in that way, either program could 

provide important financial assistance to private industry. 

Finally, a regional, state, or local Endowment for Energy 

Development might make direct grants to private citizens and 

firms for the study of unconventional energy sources, much as 

the National Endowment for the Humanities now gives financial 

support to selected endeavors. The volume of such grants need 

not be large to have an impact if they are carefully selected. 

B. Indirect Government Efforts to Promote Developing 

Unconventional Energy Sources 

Governments can affect the policies of private business 

firms by providing institutional assistance, or by establishing 

a climate conducive to entrepreneurial activity concerning un- 

conventional energy sources. Such activity can be classed un- 

1. Promotional, informational, and educational efforts by 

government agencies could further the cause of unconventional 

energy sources. Citizens should know of available options, of 

possible new production methods (and their costs), and of 

ations that have proved themselves. Economists 

'information costs" can significantly 

delay the introduction of new products and processes: it would 

behoove public policy to reduce them. Community colleges (and 

others) could b ed to disseminate this information, to 

offer relevant technical courses, and to act as resource centers 'bj 
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for students of unconventional energy sources. An ''Unconven- 

tional Energy Extension Service" or an "Unconventional Energy 

Experiment Research Station" might prove to be very useful. 

Some experts believe many persons will prefer their own energy 

source - for example, a home solar heating system - because it 
could offer a degree of self-sufficiency in a period of uncer- 

tainty, even ff at a higher price. 

2. Government agencies might also assist developers of 

such energy sources more directly. Just as Departments of 

Economic Development engage actively in efforts to attract 

appropriate industry to a particular state, newly established 

Departments of Energy Development or expanded staffs of appro- 

priate agencies already established could undertake analogous 

work. 

ties to develop unconventional energy sources in the Northwest, 

helping them to investigate the prospects, and facilitating 

their serious interest is potentially a major assignment for 

appropriate official agencies. 

Informing technical experts elsewhere of the opportuni- 

3 .  A regional government agency might well coordihate the 

various independent efforts that individual states, counties, 

and local governments will be anxious to undertake as they be- 

come aware of available sources of unconventional energy. Sub- 

stantial duplication of effort - in research and in actual de- 
velopment - might be avoided if the various interested parties 
could be encouraged to plan jointly, in order to avoid uncoor- 

dinated competition for available experts, technical information, 
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LJ 
and advantageous sites. 

4 .  The various legislative bodie 

examine state laws and local ordinances for thei ConfomitY 

ly developing cumstances. Zoning regulations with 

t to the stori of sawdust, or the right to cut (or not 

tall tree, or building standards for structures using 

Is, etc., etc., will surely require a thorough review. 1 

Specific standards ar 

that might pollute, be noisy, or 

eded for unconventional energy Sources 

on neighboring properties. The rights of unconventional 

energy sources within bot 

framework of the region needs to be clarified. 

owner can occasionally generate e 

efficient windmill, for example, will he be able to sell spare 

the institutional and the economic 

If a property 

credit against future ills when he has to purchase energy? 

If a new ge 

will develop ghts be easily and quickly determined? If 

a river offe ibilities for a lowhead hydroelectric gen- 

erating facility, will traditi water rights - "first come, 
first inue to be observed? Questions like these 

are a he Northwest's d economic institu- 

tions; the region should prepare for them 

source is discovered in a new location, 

c .  
Unconventional Sources 

Tax incentives and other economic inducements may be too W 
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slow to take effect; government policies to enc 

cilitate developing unc 

may be too s u b t l e  too uncertain. The government, most 

likely on a regional or s'ta 

action. It might be ne at four different st of produc- 

e and fa- 

entional energy sources indirectly 

b, 

tion: 

nt could assume resp 

required research and develppment o f  the new 

in the Norghwest. Organizations like the 

a Field Experiment Stati coulq - perhap 
work of a pnjversity - carry out research 
tional energy sources, making the results available to poten- 

gy sources 

tial developers and practitioners as an incentiye to proceed. 

A precedent exists, albeit on the federal level, relating to 

the development of nuclear energy; the States of Oregon and 

Washington are currenely operating research laboratories con- 

cerned with marine biology; state-run fish hatcheries also 

assist a private industry, both operationally and through 

applied research. 

2. The siting of unconve ional energy sources might 

well become an official function of a regional siting council 

or of state siting councils acting in consultat with each 

other. As indicated in an earlier discussion of sitilrg (see 

Task 6 ,  page 148), the State of Maryland has adopted a success- 

fu l  policy of siting nuclear energy plants at loc 

acquired, and prepared by a state agency. This procedure c 
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could serve as a model for the siting of unconventional energy 
L d  

indmills and solar energy collectors in particular 

should present far fewer problems than a nuclear or an oil or 

coal-fired power plant generating energy from conventional 

sources . 
3 .  Regional, state, or local government agencies might 

even take on the task of generating energy from unconventional 

sources. There is, of course, precedent for public agencies - 
federal, state, or local - that generate hydroelectric power 
and (in the State of Washington) nuclear power as well: in- 

stallations that harness energy from unconventional sources 

might well be relatively less expensive and less ambitious 

than plants fueled by conventional energy sources. 

4 .  Even the wholesale transmission and the retail dis- 

tribution of energy from unconventional sources could be done 

vernment auspices. A government agency might feed 

rgy into the existing regional grid and thereby effect 

not only a blending 

a blending of costs, 

ergy consumers is exposed to 

different sources, but also 

icular small group of en- 

he entire "u e" industry 

like a produ ct, feeding 

energy into the transmission network at appropriate wholesale 

prices . 
In sum, many options for public policy concerning the de- 

LiJ velopment and exploitation of unconventional energy sources 
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Present themselves. 

lenging assignment. 

thermal and solar energy in greater detail, while wi 

Choosing the right ones will be a chal- 

The following sections will discuss geo- 

and biomass are examined subsequently. 

111. Geothermal 

Geothermal energy is the thermal energy found beneath the 

earth's crust. A practical definition of the resource is that: 

Broadly considered, geothermal resources are +e natural 
heat of the earth's crust. This natural energy is eco- 
nomically significant, however, only where it is concen- 
trated into restricted volumes in a manner analogous to 
the concentration of valuable qetals into ore deposits 
or of oil into commercial petroleum reservoirs. - 2/ 

Geothermal energy, like other unconventional or new energy forms, 

is subject to a nwnber of conditions hindering its development. 

All but a small quantity of the Northwest's p.resently known geo- 

thermal sources have temperatures of considerably less than the 

300°F (15OOC) normally needed for conversion to electrical en- 

ergy. Thus the geothermal source will be used primarily for 

space heating and cooling rather than electrical production. 

Other uses 'are for agriculture (irrigation, greenhouses) ( acqua- 

culture (fish and shrimp production), culinary water, medicinal 

uses, and industrial uses. The exact use will be determined by 
various economic considerations:- 3/ 

- 2/ Combs, Jim & Muffler, L.J.P. (1973) "Exploration for Geo- 
Thermal Resources". Geothermal Rewurces, Stanford Uni- 
versity Press, Stanford, CA. 

- 3/ Austin, Carl F. (1977) Technical Overview of Geothermal 
Resources. Geothermal Resources Development Institute, 
Paper 2, Rocky Mountain Mineral Law Foundation, p. 2. 
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w 
1 . Temperature 
2. ence of fer medium (natural or injected) 

(a) Envi-ronmental acceptability of heat transfer 

medium per se 

Environmental acceptability of materials trans- ('b) 

concomitant with heat 

3 .  Presence of prod 

orosity of the zone of heat ac 

5. 

6. 

7. 

Permeability of the zone of heat accumulation 

Depth to the zone of explorat 

Response of heat transfer medium to changes in pressure 

and temperature 

8. Technological sta 

f a unit of heat at the surface 

licies available to either 

heir geothermal sources. 

Whether the climate for the use of geothermal energy sources 

elated not only 

I 
d 

groups will make the necessary large, long-term capital invest- 

ments in an energy source if the source's ownership is disputed. 
hi 
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Eiut t l e x  hatt ire of a geot 1 resource { w a t e r ,  d is-  
I 

l e m  i n  de- 

o r s  may be de- 

and thus  i ts  ih the  fitial d e f i n i  

ownership. 

Each known 

t e d .  

erence w i t h  e x i s t i n  ter  r i g h t s  i s  a c 
geothkrmal aevelopmeht ho r t h e  f l u i a s  may be 1 
treated. Any adequate d e f i n i t i o n  of geotherma 
w i i l  recognize t h a t  geothermal f l u i d s  grade i n  
groundwater unaer some- circixmstances, bu t  t h a t  
needed t b  se t e  them where ho i n t e r f e  

t be pro tec ted .  A t  t h e  e t i m e ,  con- 
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jectured interference should not obstruct geothermal de- 
velopment, To satisfy both necessities, the states should 
provide by Statute that regardless of their categoriza- 
tion, fluid or vapor production grom geothermal formations 

tricted by established water rights unless sub- 
nterference can be demonstrated. 4/ 

hip of land does not necessarily include owner- 

W 

- 

ship of Cts mineral resQurces or groundwater. Therefore, the 

definition of the source will dictat n many instances just 

What ilnpact the state will have on geothermal development. The 

fbllawing tatblesjgive an approximati n of various types of 

ership of the lands in the various Pacific Northwest states. 

The degree of stat 

lated to regulatio f the resource. 

wnership will the ore be directly re- 

Land ownershi as shown i ndicates that the vast 

majority of land i 

parties. Federal1 ned land ma 63.9% i n  Idaho, 51.8% 

n$d by the ral qovernment or private 

part of the total: 

National Conference of State 
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TABLE 3 - LAND OWNERSHIP (x 1,000 Acres) 
Total Federally Percent State Percent Private Percent 

STATE Acreage Owned Federal Owned State Other Private 

Idaho 52,933 33,849 63.9 2,755 5.2 16,330 30.9 

Oregon 61,599 32,180 52.2 1,652" 2.7 27,767 45.1 

Washington 42,694 12,570 29.4 3,237* 7.6 26 . 887 63.0 

* Excludes submerged and offshore lands. 

TABLE 4 - ACREAGE WITH MINERALS RESERVED TO THE UNITED STATES 
All Oil and Oil, Gas Misc. 

STATE Minerals Gas Plus Other Minerals 

Idaho 

Oregon 1,639,742 14,369 480 

1,291,163 4,940 216,060 -- 
-- 

Washington 262,444 2,518 384 400 

TABLE 5 - ACREAGE OF STATE AND FEDERAL GEOTHERMAL LEASES** 
Federal Lease Non- Percent of State Percent of 

Federal Land Lease State Land STATE Competitive Competitive Total 

Idaho 55,054a 118,116 173, 170a .0051 

Oregon 54,338 74,682 129,020' .0040 

-- Washington 0 0 

** a. Fed. Bureau of Land Mgmt., Boise d. Ore. State Land Board, Virginia 
Office. Figures are as of 12/31/76. Williams. Figures are as of 1/21/77. 

Figures are as of 1/21/77. 

Office. Figures are as of 1/21/77. 

b. Idaho Dept. of Lands, Dr. Maley. e. Wash. Dept. of Natural Resources. 
Figures are as of 1/20/77. 

Figures are as of 1/21/77. 
*. Fed. Bureau of Land Mgmt., Portland f. Wash. Dept. of Natural 



5/ ingto 500,000 acres.- 
li 

acres, Oregon - 
is classified as a 

n addition to that shown 

also disposed of land 

shown in Table 4. 

hermal. development 

Whatever the policy, in- 

cy may be time-consuming and/or 

costly. An idea amount of government land 

f the total land 

ken from Table 3 is 

erved by the Pacific 

s as a public resource. 

ch resource 

and development re 

Therefore, the state 

undwater. In that case, 

groundwater while encou 

tion is made 

ee F.N. 4, p. 18. 
W 
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resources (Appen x 3) be fully effective. L1 
B. Leasing and Development Regulations 

Whether state regulation applies in the leasing and devel- 

opment of geothermal resour on the owner- 

ship of the land, but the c resource itself. 

The resource may 

generis (a legal term meaning "uni 

There may be a p 

an existing resource category. 

source category were probablr made without cons 

unique properties of the geothermal source. Therefore, exist- 

ing laws might be examined to determine possible areas 

flict. 

various state legislatures. 

, gas or sui - 

lem in attaching the geothermal source to 

to that re- 

If conflicts are found, they could be resolved by the 

Both Idaho and Washington have elected to define the re- 

source as sui generis. 

rights to geothermal sources in all sales and leases. 

Both states have also retained the - 
They 

have, of course, released the right to this resource when the 

lease was for the geothermal source itself. 

Since a geothermal resoimce is complex, each state has 

given it a definition either unique to its own inte 

based on the California Geothermal Resource Act of 1 

and/or on the Federal Geothermal Steam Act of 1970.1' The 

- 6/ California Public Resource Code, Div. 6, Pt. 2, Ch. 3, 
Art. 5.5 (6903). (Added by Geothermal Resources Act of 
1967, Ch. 1398. stats. 1-67.) 

7/ Federal Geothermal Steam Act, P.L. 91-581, Section 2. - 
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two definitions are set 
Ll4 

Definition 

esources" shall mean the natural heat of the 
earth, the energy, in whatever form, below the surface of 
the earth present irt, resulting from, or created by, or 
which may be extracted from, such natural heat, and all 
minerals i r l  solutibd or other products obtained from natu- 
rally heated fluids, br ne% adsociated gases, and steam, 
in whatevel: below the surface of the earth, 
but excludi hycrocarbon 
substanceS6 

Definition 2 : 

"Geothermal steam arid associated geothermal resources" 
means (i) all products of geothermal processes, embrac- 
ing indigenous steanl, hot water and hot bkines: (ii) steam 

r gases, ho water and hot brines tesulting from 
as or other fluids artificially introduced into 

geothermal formatio s; (iii) heat or other associated 
energy found in geothermal formations; and (iv) any by- 
product derived froni them. 

"By-product" means any minerals (exclusive of oil, hydro- 
carbon gas, and'helium) which are found in solution or 
in association with geothermal steam and which have a 
value of less than 75 per,centum of the Value of the geo- 
thermal steam or are not, because of quantity, quality, 
or technical difficulties in extraction and production, 
of sufficient value to warrant extraction hnd production 
by themselves. 

Oregon has basicall3 adopted t h e  federal definition. The 

jor dif ferenc is that wheh water is fouhd at more than 2,000 

in depth and at over: 25OoF, it s treated as a mineral. 

Idaho has accepted the lifornia definition. Washington has 

resource i 

It. . .only that natura 
it is technologically ptactical to produce electricity 
commercially and the medium by which such heat energy is 
extracted from the earth, including liquids or gases, as 
well as any minerals contained in any natural or injected 
fluids, brines and associated %gases, but excluding oil, 

th from which 



.212 

hydrocarbon gas and other hydrocarbon substances.- 8 /  

f 

I 

The existing definitions are still not completely adequate 

to identify all types of geothermal resources. At the present 

time, these definitions do not segregate geothermal sources 

from other natural resources, especially water, Oregon, though, 

does use both a temperature 

nitions also appear not to identify clearly types of physical 

occurrences held to be geothermal sources. The problem could 

possibly be eliminated by describing the physical properties of 

those physical occurrences svch as: 

gional heat flow, geopressured and hydrothermal convection 

systems . 

magma, hot dry rock, re- 

State leasing rules and regulations relating to state 

lands do not normally constitute a constraint upon geothermal 

development. 

by the very time involved, cause undue delay. 

competitive or non-competitive, depending on the assessed value 

of the particular resource area. 

depends on whether the area is a known geathermal resource area 

(KGRA) or an area of unknown potential. 

competitive bidding for access to any public lands, whether for 

exploration or for development purposes. 

Nevertheless, the various bidding procedures may, 

Bidding may be 

The type of bidding employed 

Washington requires 

Table 6 sets out the 

various leasing provisions used. 

%/ Washington Geothermal Resources Act, Ch. 43, SeC. 4, i - 
Substitute HB 135, 1974 Legislature. 

C 
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TABLE 6 - STATE CZKYI'HERMAL LEASE PROVISIONS 

' ANNUAL RENTAL ROYALTIES ACREAGE LIMITS 

Idaho 0 y e a r s  for  du ra t ion  of first 5 years:  primary: 10% min, lease: 40 acres 
commercial pro- $ l / a c r e  byproduct: 5 %  max. lease: G40 ac res  
duc t ion  or d r i l l -  second 5 years :  i n g  ope ra t ions  $2/acre i n t e r e s t  i n  50 town- 
t o  a t  l eas t  1000 t h e r e a f t e r :  ship-and-ranges 
f e e t ,  up t o  4 ' $3/acre 
yea r s  beyond 
primary term 

rnax. State holdings: 

Oregon 0 yea r s  1 0  y e a r s l  i f  yea r s  1-3: primary: 10% 'n. lease: 40 ac res  
r o y a l t i e s  i n  any . $ l / ac re  byproduct: 1% 

demineralized y e a r  of preced- yea r  _ _ .  4: -.  _ _ _  - 

i n g  term equal- ~ $3/acre _ _  w a v e r  
led or  exceeded y e a r s  I 5% 5-10: . 
annual r e n t a l  
due under lease; ye wed: ( r e n t a l s  Pa id  

each yea r  'de- 
5 y e a r s ,  i f  no ducted from 
production b u t  r o y a l t i e s  due) 
discovery has 
been made or  
is deemed i m -  
minent: 

50 yea r s  from 
lease date 

Washington 5 years so long as 
d r i l l i n g  w i t h  $ l / a c r e  t 
d i l i g e n c e ;  o r  a t  l eas t  l eas t  4 %  ( n e t  
upon comme rci a1 $5/acre 
discovery,  up upon commer- min: $5/acre/year 
t o  20 yea r s  cia1 produc- 

40 a c r e s  primary : 108 min. lease: 
byproduct: a t  max. lease: 640 ac res  

proceeds 1 

tien 

Source: see F.N. 4 ,  pp. 50-51. L-.- 



Acreage and ownership limitatfons may define both maximum 

and minimum rSize. A minimum size insures that there will not 

be undue fragmentation. A maximum unit as to size and owner- 

ship insures that there will not be a wonopdy created that 

might stifle competition. 

to determine whether they satisfy the policy goals they were 

These limitations should be analyzed 

Rents, royalties and cash bonuses are used to 

some portion of the value of these public resources 

the public treaoure. Rents if applied, are usually quite 

smaX18 to compensate for administrative costs. Royalties may 

have both a positive or negative impact on the use of a geo- 

thermal. resource. The positive aspect is that the public bene- 

fits i n  propottion to the d o u n t  of the resource used8 while 

the developer incurs ho liability until h i s  wells are produc- 

ing. Royalties can have a negative impact if the added cost 

eats up the profits of a marginal well and renders it uneco- 

nomical. 

The length and provisions of leases have an impact on the 

flow of capitax. 

to limit aosses on unproductive f ie lds ,  the same Lease would 

inhgbit many fnajor capital expenditures Eor on-site development 

Whi2.e a shorter term lease may b-e desirable 

and the adjacent transmission facilities, 

Some bidding procedures require competitive bidding for 

exploration, This tends to inhi-bit the number of bidders on 

ain lands, as only groups with sufficient risk capital LJ 
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I 

us these reso ces may not be fully 
'td 

t bidding procedures to reflect state 

energy policy, they could examine their policies accordingly. 

Bidding procedures not reflecting the desired policies could 

e modified as suggested by the National Conference of State 

Legislatures: 

1. Make geotherma 
thermal develo 
necessary to amortize capital investments. 
does not exclude adjustment of royalties or profit- 
shares. Contracts for sale of geothermal resources 
will themse s provide for price adjustments. 
Well-define onditions for lease adjustments should 
not be obje onable if they are reasonable, in a 
business sense, and do not depend on the unlimited 
and possibly capricious discretion of a single 
officer or agency. 

leases secure contracts for geo- 
rs by ensuring lease extensions 

This 

2. Make any lease acreage limitations consistent with 
the realities of geothermal exploration and develop- 
ment. The need for extensive exploration and, in 
particular, drilling is a major fact of geothermal 
development. To encourage this investment, some 
amount of acreage, say 640-2560 acres, could be ex- 
cluded from computations of total holdings for every 
exploration well drilled. 

Eliminate cash bonus bidding for geothermal resources 
where no strong geophysical evidence of commercial 
potential exists. 
quired, the benefits. and limitations of other bid 
factors should be examined. California, for example, 
has prepared to lease property in The Geysers area 
by profit-shares bidding. 9 

In addition, where bidding is re- 

States have given various stat 

late drilling sources. In 

addition, performance bonds of various amounts are required by 

'g) 8 

- 9/ See F.N. 4 ,  p. 52. 
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L each state. . The state may 

quired by ecological and manag 

desirability of m e a t  

its resources. 

C. Taxation 

Taxes can be used 

to geothermal explorati 

can affect the resource 

federal corporate inc 

t3XeSI severance taxes, and FO 

taxes. The impact of each of these taxes d 

of resource development. 

i The following talogue of  ta their appli - 
cability to the States of 16 n. 

1. Froperty Taxes 

i All praperty taxes axe ad valorem (i.e.8 based on value). 

Three methods are used to estabJjsh market va taxable 

property : 

I (a) Replacement costs (particularly appli to im- 

proved realty and to special 

(b) Comparable sales data, using actual open les . -. 7 t l  

of  comparable taxable property to establish market va3. 

(c) Capitalized income, based on the rental income that 

a taxable property would generate (e.g., at an interest rate 

of lo%, farm land yielding an . .  annual rental of $ l O , O O O  has a 

capitalized value of $lOO,OOO). t LJ 
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In lieu of property taxes, some jurisdictions subject cer- 
u 

tain natural resources to substitute taxes such as Oregon's 

Forest Fee and Yield Tax, severance taxes, depletion taxes, 

royalty payments, et al. Timber, iron ore and petroleum are 

examples of resources that are subject to "in lieu" taxes, 

e.g., in Oregon, Minnesota, Texas and elsewhere. 

Such "severanc axes have the advantage of postponing 

until the time of harvest or extraction. 

that the burden 

the levy of the ta 

They discourage pr 

of annually recurring property taxes without associated income 

might promote. 

2. State Tax on Gross Receipts 

These taxes include occupation taxes, sales taxes, sever- 
1 

ance taxes and conservation or other taxes. For example, Idaho 
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be 5 . 6 % .  Each year until 1978 the rate is to increase by 
0.5% reaching a maximum of 7.5%.  

on law does not require it, the state Department 
has established federal taxable income before 

special or net operating loss deductions as the base for 
the Oregon excise tax. Certain fedesal deductions not 
allowed for Oregon net income are added back into this 
figure. 

Percentage depletion is not allowed except on metal mines. 
For other natural deposits, only cost depletion is per- 
mitted. State excise tax and federal income tax are not 
deductible. 

Many deductions allowed for federal ax purposes also 
apply to state n income. Eederal rovisions concerning, 
for example, int rilling costs, 
rentals, royalties s apply to Oregon 
net income. A tax tion control facilities 
is also available under Oregon statutes. - 10/ 

D. Policy Options 

The National Conference of State Legislatures has suggested 

certain policy options that could create a positive environment 

for the developItlent of geothermal resources. These policy OP- 

tions typify wRat might be considered when promoting this kind 

of unconventional energy source. For example, it is suggested 

that the appropriate authorities adopt the following measures: 

Provide by statute that where water appropriation is nec- 
essary for geothermal development, or for production of 
water for its heat content, only the consumptive use rea- 
sonably necessary for the intended application need secure 
an appropriation right. 

Establish uniform state guidelines for assessme 
thermal properties. In particular, stipulate in state 
assessment standards for taxation of real property that 
no income value will be attributed to prospective geo- 
thermal production before geothermal resources are pro- 
duced from the property in commercial quantities. 

t 

- 10/ See F.N. 4 ,  p. 38 .  

c 
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Extend income tax deductions for intangible drilling costs 
and percentage depletion to geothermal development to 
maintain parity with other energy industries. The federal 
income tax code should be amended, and state income taxes 
independent of federal provisions should extend these de-. 
ductions to geothermal operations. 

Review state ge ermal leasing policy to eliminate pro- 
visions unsuited to geothermal development; also promote 
similar review and revision of leasing policy by the 
federal government. 

State public utility commissions should adopt policies 
which strengthen the geothermal market. 

U 

Promote non-electric applications of geothermal resources.- 11/ 

Each of these recommendations is followed by explanatory 

material that, because of its p tinence, is presented verbatim 

in Appendix 4 .  

I 

IV . 
I The developme nds largely on the eco- 
I 

nomics of this ener red with available 
1 

I alternatives. A ma eveloping a new system 

I or implementing an ailability of capital. 

I 

I 

Capital is borrowed from lenders only when the project has an 
, 

ent and falls within an acceptable 

I isk category. whether, with 

his accept 

Whether legal p ction is available s as yet unans 

I within the United Stat 
I 

1 

1 

11/ See F.N. 4 ,  pp. 4-6. ! W  - 
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At the present time, American law recognizes no vested 

right to sunlight, th ugh legislation in California- 
137 Colorado- permits the express grant or reservation of solar 

easements. The only possible body of applicable law is the 
~~ - 

sh Comon Law which has long recognized a right to light.- 14/ 

This i s  the so-call doctrine of "Ancient Lights" which allows 

a landowner to acquire a negative easement to "sufficient" 

light for reasonable use and enjoyment of his own property if 

he had received that light for twenty-seven years. The defi- 

nition of "sufficient" has prpved extremely difficult. The 

latest development of this doctrine was codified in England in 

1959,15/ 

country, as pointed out in the Fontainebleau Case.- 16/ 

American courts have held that one's property must not injure 

the rights of others. In the Fontainebleau Case, where the 

court refused to recognize any right to light across the land 

This English doctrine has not been accepted in this 

The 

of another, no rights of the complaining party were found to 

California Civ. Code S801(8) (West, 1954). See Appendix A. 

S.B. 95, Colorado Acts of 1975, Ch. 326 ("Colorado Sunshine 
Law") . 
First recognized in William Aldred's Case, 77 Eng. Rep 816 
(L.R. 1611). 

Codified in the Right to Light Act of 1959, 7 & 8 Eliz-11. 
c. 56 (1959). 

Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, fnc., 
1145 2nd 357, 181 F1. 74 (1959). Colonial decisions fol- 

cc lowing the English common law doctrine were earlier reversed. 
Lynch v. Hill, 24 Del. ch. 86, 6A 2d 614 (1939). See also 
People ex rel. Hoogasion v. Sears Roebuck & Co., 52 Ill. 
2d 301, 287 N.E. 2d 677 (1972), cert. denied 409 U.S. 1001 
(no right to limit interference with television reception). 
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have been violated. Though a structure may have been erected 
lbd 

rtly for spite, it does not give rise to 
Of action 

for cutting off light, air or view if it serves a "useful and 

beneficial" purpose. As always in legal decisions, the defi- 

nition of "useful 

judicial interpretation. 

The legal alternatives available to protect solar rights 
are discussed below.- 17/ 

A. Solar Easements 

As noted earlier, the express grant of light and air ease- 

There is ments has been recognized in Colorado' and California. 

also case law recognizing the express grant of negative ease- 

ments in light, air and view which prohibits an individual 

property owner's doing something otherwise lawful on his prop- 

erty because it will affect the rights of another individual's 
property rights*- 18/ 

In densely populated urban areas, 
light and air easement 

they outweigh the benefit energy device. 

Traditional negative easements are transferred as part of 

18/ Petersen v. Friedman, 328 p.  2d 164, 162 C.A. 2d 245 (1958) 
Tomboro v. Liberty Freehold Theater Corp., 25 A. 2d 909.131 
N.J. Eq. 513 (1942). 

u -  
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to which the negatrive easement discussed above Ss bt3nedjr- 39/ 

L 

Thus, they exist for the benefit of the dominant estate. 

Further, they are only conveyed voluntarily. -Without Borne 

system of transferability which would permit condemnation and 

compensation where there is a public need, development might 

be unduly hindered. Finally, it i s  unlikely that private ne- 

gotiations between adjacent landowners would meet the cOhfliCt- 

ing demands of a high-density area. 

Yet, solar easements may be the best intevniediate step. I ! 
They may be used successfully in conjunction with other means i 
to protect solar rights. 

ly to enact a solar zoning ordinance which might not adequately 

provide for the variety of topographical congiderations that 

could arise. This has led to increased reliance, for the time 

being, on solar easements. 

There is danger bh moving too quick- 

i A report assessing residential solar heating systems and 

their application to the City of Colarado Springs includes 8 

model zoning ordinance which provides that solar easements, 

once granted, shall be recorded with deeds and entered WoA 

the city plats.- 20/ The study concluded that an ordinance 

- 19/ Defined according to the "ordinary notions of mankind" 
and taking into Consideration the purpose of the dwelling, 
such as house as a house, a shop as a shop. Kelk V- 
Pearson, 6 Ch. App. 809, James L.J. at 811 ( l r  

Family Residence Solar Heating System in a Suburban 
Development Setting". (NSF Grant N o .  GI-44210). Conducted 
in Colorado Springs, (30, pp. 131-134. 

_. 20/ Phillips, J.D. (July 10, 1975) "Assessment of a Single 

6-, 

c 
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establishing solar easeme was the appropriate to LJ 
ect solar rights in that city at the present time. 

B. Solar Easements by Necessity 

In order to avoid rendering useless a piece of property 

which is landlocked and to which there is no means of access, 

courts have recognized an easement by necessity. 

an individual to condemn an access road across neighboring 

property. 

This enables 
I 

Some commentators have indicated that there is case law 

which supports an air s 

adjacent property owners could not agree privately.- 

ce solar easement by necessity where 

21/ 

C. Nuisance Law 

Presently, neither public nor private nuisance theory 

s sufficient remedies for infringements of solar rights. 

An action for private nuisance is based on a showing of irre- 

parable injury,- 22/ Since in this country no one has a property 

right to incident sunligh 

unless someone has blocked an existing solar energy collector, 

thereby causing the owner higher heating and electric costs. 

On the other hand, th 

rise to premature or 

vent an adjoinin? property owner from bui 

private nuisance action seems futile 

I 

to an Otherwise 
le height. Might - that not be an illegal "t 

A m s J  7 22/ 5 8  Am. Jur. 2d Nuisance S147 (1971). 
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erty right? 

apply a balahci 

to continue where its "importance" outweighed that of the in- 

other problem is the tendency of courts to 
br 

+. 
proach which might allow an inte 

jury.- 2 3/ 

more limited in cope since an 

erest of the cornunity as a whole activity must a 

in order to be act5onable.- 241 

defining interference with solar energy as a "public nuisance", 

courts may require proof of injury to the general public before 

n if otdinances are enacted 

ive relief. 

enjoih the intekference rather than provide com- 

Finally, in nuisance actions, the 

pensation for priok damage. 25/ 

D. Transferable Development Rights 

The concept of tkansferable development rights (TDR's) 

divides ownership into two categories: 

is owned and the development potential associated with that 

land.%/ 

by a comprehensive plan for low-density development can be 

the physical land that 

Thus, an owner o€ property which is then designated 

23/ Madison v. Ducktown Sulfur, Copper & ItOn COmpany, 113 - 
Tenn. 331, 83 S.W. 658 (1904). 

24/ See F.N. 22, S7. - 
- 25/ "Alternates to Zoning: Covenants, Nuisances, Rules and 

Fines as Land Use Controls". 

9Y Address by John Costonis to the Worksho 
and the Law (February 10, 1975) in the 
submitted to National Science Foundation by the American 
Bar Foundation, pp. 19-21. 

4 0  Chicaqo Law Review, 
681-781 (1973). 

- 26/ 

LJ 



U 
nt potential that property 

on to develop land he may own else- 

se prlvate p 
* ,  

This device has been suggested as a 

be used in comprehensive 
use 

the affected 

I 

oning ordinan 

I 

can be acc shed and regulated through zoning laws. Maximum 
1 

i 

can be included. Planned unit developments, view planes, and 
i u 

! 
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mapped areas of 1 n 

sidered in pla 

velopers to use solar 

environment. The 

especially those that require 

roof of each individual buildin?. 

Zoning can, and does, freq 

use.27/ Ordinances currently in f 

which is zoned for a vajor use (i.e., 

be the site of energy-producing 

collector functioned for the benefit of other pieces of proper- 

ty, additional problems might arise. 

Secondly, do the limitations on 

location and aesthetics of a structure pro 

-energy systems? A north-south 

backs of buildings would do li 

light. In such cases, varying 
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'6) 
Although the courts have generally not approved purely aes- 

! thetic zoning,El some courts have allowed communities to regu- 

late housing based on appearance and conformity with the neigh- 

borhood.g/ The efficient provision of solar energy might be 

a comparable criterion. 
! 

Building height limitations are a larger problem. Where 
buildings are barely within the limit, there may be no room to 3 

spare for twelve inches of rooftop solar collection. Side 



If -the purpoge of gucb 

solar collector@ sbov&3 be pxeppted. 

UsuaJly, variance prpqeduyeb; permit pxcepf 

regulations, though ig es tediops 1$tC 

only alternative to an 

ministrative board,. p<erhaps a Pegter, more Fff 

of appeal could ;be ,devjsed. 

favorable rpling frpm t 

Non-conformi-ng uses, structures 

place st the time .of zongng and $0 not ,comply 

standards, are psualgy exempted f,rom the appLi 

controls. Yet they are often \burdened by a 

cluding any structural change which would pro 

ful life. In solar terms, this means khat retrofit 

non-conforming uses with solar devices might be 

Again, a variance is available. t it would be easier I ,. and 

less costly to theLhomeowner if.these problems were dealt - ,  

positively at the tljme when comprehensive land use controls 

are adopted. 4If.too many uses are deemed nos-conforming - for 
example, if 50% of the buildings exceed the height limitat' 

imposed- the regulation may be struck d on consti 
grounds .- 31/ 

Transferable ,development .rights might provide _a 

to this problem. The Colorado Springs Solar Researc 

found the problems of retrofitting existing structur 

- 31/ O'Reilly (1934) "The Non-Conforming Use and Due Process 
of Law". 23 Georgetown Law Journal, p. 218. 

_ _  + 
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so varied that they should only be resolved on an individual- 

ized ad hoc basis rather than through a ‘generalized legislated 
protection.- 32/ 

Similar problems are present in subdivision regulations. 

Subdivisions, commercial developm 

dustrial parks are usually subject to requirements additional 

to those imposed by the basic zoning ordinance. 

lations insure that the subdivision meets specific safety and 

health requirements and provides for schools, garbage collec- 

tion, utility service, etc. 

solar collectors may become uneconomical if they are merely 

duplicating services 

st shopping centers, in- 

These regu- 

Where such utilities are required, 

Building codes oft 

Current Uniform Codes co 

of solar heating equipme The Colorado Springs Study found 

e significant enough to warrant the addition 

hanical Code co 

ally-owned forest and 

. It includes organic 

ource or as 

hj - 32/ See F.N. 20, p. 92. 
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materials include (1) wood residrtes in the fokesk nd at mills, 

1 tvastes, ( 4 )  munici 

wastes, ( 5 )  sewage sludge, and (6) cellulosic fi 

plantations. The b otentials of these 

mass sources were calculated in ?able 7 to be 472 x lo1* @TU- 

The majority of this potential energy c 
and crop resid 

s from wood resiihes 

The major problem with biomass is indioated in the follow- 

ing quotation: 

When public agency andqgivate industry persbnnel are 
queried as to barriers that prevent the use of residues 
for energy purposes, there is general con 
there are no major institutional difficulties. Rather, 
it is said, the difficulty stems from the costs of 
handling, transporting, alid processing forest residues 
relative to the values that can be realized from their 
exploitation. 7 33/ 

The crop residue of straw grass can also serve as an exam- 

ple Of the constraints and possibilities of biomass utilization 

as an energy source. 

after grass seed is harvested. 

disposal was to burn it where it lay in the field. 

Straw grass is a biomass residue left 

The original method of straw 

This burning 

procedure was also a way to sanitize the field in preparation 

for the next crop. 

Burning as a method of disposal has been used extensively 

not anly in the grass seed industry, but also in the forest 

- 33/ Doubleday, Jay (1976) Inst,itutional Barriers to the Use of 
Straw Residue and Forest Residues for Energy. National 
Science Foundation Project on Renewable Resources for - 
Energy. 





fb is  dbpQ6a& metho# hay be severe, especiaitlly in certain re- 

c y b ' ~ ,  €or iepzmple, the Wih2amette Valley. The 2969 Oregon 

LegisLature gave that sta te9s  Department of 3EnvSzonmental 

Quality anxthorbty ka regulate f i e l d  burning when required by 

laeteorlogical conditions, 

eYt?nkWl e&bhat fon '  of field burning by yearly reductfan of 

the al$owable acreage that could be burned. 

to the Gearch fo r  alternative uses of the crop residue 

ww as an errerqy source. 

The M 7 B  begislature ordered the 

T h i s  in turn l e d  

fJfmilsr legis8ation respmses to other waste d 

problems may create a favorable climate for the con 

biomass residue to energy, However, before any energy xesotirce 

can be developed by the necessary technological, engineering 

and marketing Input, a long-term reliable source must be shown. 

Gome of the questions that must be answered before industry 

will proceed in this area include: 

:i 

$. What is the quantity available *and for what time 

period? 

2. Ate there better, more profitable ways to use the re= 

source other than aa an energy source? 

3 .  Will the suppliers, switch to other crops if sa t i s -  

factwy alternaeives Co wa&e disposal canfiot be found? 

4. 

Ecpnomics may represent the major barrier to the widespread 

Wh& impact, will foreign competition have on the market? 

use of biomass as an energy souxce. Nevertheless, t h i s  may be tJ 

E t  



y source representing the grea hmediate potential 
~ w 

both as to quantity and availability, The following is a dis- 
I of this energy source in light of policy 

t II of this section on Unconventional 

\ 

Under this policy the state would allow the cost of this 

ce to be determined by the law of supply and demand. 

If the cost of transportation remains a significant factor, 

the energy source may be feasible only within a short distance 

of its point of collection, A secondary problem is then created, 

ontinuing supply of the resource at a predictable cost 

cannot be guaranteed. 

B. Direct Economic Incentives 

The financial impact of the state is an important policy 

If a biomass product is given a high priority as an are 

energy source, then it may receive favorable tax treatment. 

't is not a priority item or looked at negatively, its tax 

treatment will reflect th s attitude. 

policy tools are indicative of those that may play a role in 

If 

The following financial 

eciding the economic viabili f a bianass energy source* 

(a three basic tax 

le registration f 

the weight load it will normally 
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I 

! 

carry and the miles traveled. 

These taxes are primarily aimed at taxing the 1;18 

the'hlghQay6 ih some propartiidn to the costs k inour. When 

the legislatutes choose these eosts, r 

breached as shown below: 

sibility can be 

iir. Public vehicles ohn be ex 

I tax . 
bo Vehicles owhed by fannets can"be egexhpt from t€k 

weight-mile tax and from "ec 

ing farm products, or supplies, materials and eqoipment ased 

on the farm, or when transportation is incidental to the opera- 

tion of the farm. 

registration fees at the samrate as other heavy vehicles, 

With these examptions, farm vehicles would narmally pay about 

one-half the taxes charged to other heavy vehicles, 

omic regulation" when trahsport- 

Farm vehicles may not be required to pay 

C .  Certain types of heavy vehicles may pay a f2at monthly 

fee in lieu of the weight-mile tax. 

The possible impact of the weight-mile tax is shown in 

Table 8 below from the Doubleday study. 

TABLE 8 

Round Value Weight-mi ax t 
Trip of as Percen 6f 

t 
Type of Cargo Mileage Cargo Cargo Value 

Bog fuel (used as example 
of straw grass cost) 

H o g  fue l  
Logs 
Lvmber 

Potatoes 
Flour 

20 
ao 
360 
360 
360 
360 
360 
360 

5 65 
65 
850 

162.0 
3140 
3700 
4575 
9011 

1.8 
4. 
1. 
1-03 
0.65 
0.55 
0.44 
0,23 
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* <  

As can be seen, the hauler of a bi ss product to be used 
w 

as an energy source would pay a much higher percentage of his 

cargo as a weight-mile tax. 

hog fuel or similar products used as an energy source. 

precedent already exists as the fee is waived for a farmer 

transporting his own commodities. 

The legislature may want to exempt 

The 

2. Personal Property Tax 

In Oregon, the inventory tax is being phased out, with 

all inventories to be exempt by July 1, 1980. This exemption 

is only with reference to property taxation. 

effect on ownership of biomass materials should be of no long- 

term concern in Oregon. 

Therefore its 

3. 

At the present time, facilities used exclusively for agri- 

Tax Exemption for Agricultural Waste Facilities 

cultural waste storage can be exempted from property tax. The 
I 
1 

I problem becomes one of economics: SUC facility is often 

~ needed for the fairly short term, so that even a ta 

I may not prove e 

i ~ struction., 
1 
I 
I The desire to reduce th effects in disposing 

I 

n incentive to encourage its con- 

I 

4. Tax Re ollution Control Facilities 
1 

I 

of biomass products such as grass straw and forest residues by 

burning has lead to the enactment of legislation permitting 

I tax relief. The tax relief covers solid waste faci 
I 

well as facilities to remove and dispose of straw. These can 

i w  be considered examples of "pollution control facilities". 
I 

I 
i 
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These laws ate now in effect in Oregon. 
I 

The solid waste facilities could be required to meet con- . 

ditions drawn up to implement state enekgy policies; 

conditions could include any of the followings 

These 

a. The substantial purpose of the facility must be to 

Utilize directly materials that koixld otherwise be solid waste. 

b. The purpose rhust be to utilize haterial by burning or 

pr6ceSsihg or through production, or use of material for etlergy 

or other purposes. 

e. The end product must be competitive with an end pro- 

duct produced in another state. 

d. The end product must be a source of energy or have 

other economic value. 

5. Tax Incentives for Exploration, Research Development 

and Innovation 

Tax incentives may be adopted to encourage the use Of 

boilers that burn biomass products and discourage the use of 

alternative boilers. Rates could be flexible enough to pro- 

vide for assistance in the early stages of research, develop- 

ment, and usage. These rates could then be applied more 

strictly once operations were underway. 

6. PUC Pricing 

The state governments could provide alternative financial 

assistance in the form of PuC pricing policies. 

ducts are already competitively priced, but the adoption of 

Biomass pro- 

long run incremental pricing for other energy form$ should Li 
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enhance their attractiveness. As conventional energy rates 
, w  

rise, investments in onventional f 

feasible. 

. 7. State Backed Loans 

A policy uarantees for investments in 

associated with biomass products could speed the process of 

I investor and Without such assistance, the priva 

private financial institutions may be hesitant to finance 

capital expenditures in new untested rgy sources* 
I 
I 
I 

1. Citizen E 

hat types of energy are 

n be put to. Then the 

ion to help lower costs 

and raise availabil At the same time, information might 

be disseminated abo i biomass as an energy 

pecially when buried in one of 

fective free-standing fireplaces and 

roducts are often in- 

and energy 

I I s forms of biomass in various types of 

Id be compa 
j 2. Enlargement of Energy Depa 
I 

Each state's energy department could assist in the multi- 

tude of problems encountered in introducing a new energy source hi 
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b 
into the mainstream of energy use. Assistance could include: 

a. Developing legislation necessaq to provi 

centives, remove institutional constraints in.codes, statutes 

and constitutions. 

b. Develop educational programs promoting the use of 

uncohventional sources by private individuals as well as com- 

mercial and municipal bodies. 

c. Coordinate the research and planning efforts of both 

public and private organizations. 

d. Develop in-house expertise and act as a resource 

center for unconventional resources. 

e. Organize and promote joint ventures and pooling with 

respect to ownership, construction, and operation of biomass 

burning equipment. These joint Ventures could be especially 

important to small municipalities which are capable of using 

wastes for fuel but lack sufficient quantities, 

3 .  Removal of Institutional Barriers 

To utilize biomass products as a fuel source, sufficient 

quaqtitites must be available. For example, many municipali- 

ties have charters, constitutions or special laws that hinder 

or prohibit their involvement with new energy sources. 

ble areas of restrictions include: 

Possi- 

a. Not being allowed to hold title to real property 

b. Not being allowed to incur debt 

c. Not being allowed to submit disputes to arbitration 

d. Not being allowed to enter into long-term contracts - 

t 
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control devices necessary to meet environmental 

Sometimes, restrictions cannot, be changed. But revenues 
1 

I 
I could still be generated for different energy-related projects 

by issuance of voter 

Environmental guidelines may have to be re-examined in 

relation to the energy source in use. If public policy dic- 

the use of certain unconventional fuels, then allowances 
for the associated pollution may have to be made. Alternatively, 
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&id state may want to play a major role, depending on available 

revenue. Also, as energy becomes of ever increasing importance, 

the states may want to insure a continuing supply of power at 

the lowest possible cost, Since the state is a major energy 

user in the running of numerous state buildings, institutions, 

educational facilities, it has a captive market for at least 

a portion of the energy that it may generate by unconventional 

methods. 

The state may wish to require, based on federal mandate, 

that municipalities use energy-recover waste disposal systems: 

separating waste into combustible materials that might be 

used to fuel energy-producing heating plants and metal and 

glass that can be recycled. 

energy system by setting appropriate landfill requirements 

and/or easements of certain pollution standards. Using muni- 

cipal waste has the advantage that it is: (1) readily avail- 

The state could promote this 

able, ( 2 )  in predictable quantities depending on population, 

(3) already collected, ( 4 )  economical (because the disposal 

problem is largely solved), ( 5 )  profitable if the process 

allows segregation and separation of metals and glass that 

might be recycled, (6) helpful in solving pollution problems 

that burning raw sewage had created (if a pyrolysis product - 
gas, oil, or char - is used). 

The major constraints to the development of biomass ener- 

g y  are the costs of handling, transporting and processing the 

materials. The above list of policy options addresses these L 
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problems in a variety of wa 
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7s. Current constraints are few; 

numerous opportunities exist to encourage biomass usage. If 
ease the public's awareness of the problem or lower 

the supplier's cost of using waste materials, the above policy 

options deserve careful study. 

VI. Wind Enerqy 

Wind energy can be used in a variety of ways. There are 
non-electrical applications such as pumpin 

machinery, ventilating buildings, drying crops, etc., which do 

not require the conve 

They might be much less costly than the electric power that can 

be displaced, and they merit serious study on those grounds 

alone. 

on the possibility of turning wind into electric power. 

possibilities need to be considered in detail. 

water, powering 

On Of wind into energy- 

Most people, overlooking this, focus their attention 

Both 

ns could range from small, individual units 

icular household or plant to intermediate units 

used by a group of consumers (e.g., an apartment house or a 

subdivision, an industrial park or a manu 

a large, utility-operated energy installation, built o 
cturing to 

tied into the energy grid. The size and shape of the 

related mechanisms will th 

The governments' institutional responses will, of course, 
ary greatly* 

W 
vary according to the type, location, scope, and ownership of 

the installation. There are physical factors to be concerned 



242 

wiph: danger t o  wor 

as w e l l  as t o  animals and even t o  k 

by t h e  operafion of windmills. ere are ..complex ions  of 

land use .that must be considered as w e l l .  

State and local governm s can controa the c 

of windmills through: 

1. R e s t r i c t i v e  convenants 1 e 

2.  the legal  s t a t u s  of upwi to  prevent  i n t e r -  

ference w i t h  the  wind resource 

3 .  Zoning segulat ions,concerning he ight ,  i c  

q u a l i t i e s ,  use,  noise ,  and h i s t o r i c  preserva t ion  

4 .  Safety,  bu i ld ing ,  and housing .codes 

5. Hazards t o  w i l d l i f e  (birds, i n s e c t s )  and t o  

6. S i t i n g  procedures for energy f ac i l i t i e s  

7. U t i l i t i e s '  powers of eminent domain 

N o t  a l l  of these ca t egor i e s  w i l l  be r e l evan t  t o  eilch type 

of wind energy i n s t a l l a t i o n .  

appl ied  so narrowly and r e s t r i c t i v e l y  t h a t  y ind  energy p r o j e c t s  

would be repressed i n t o  nothing m o r e  than local, 

small-scale operat ions.  A l s o ,  c o n f l i c t i n g  cia1 goals  - e.g., 

preserving a b e a u t i f u l  v i s ta ,  p ro tec t ing  t h e  i n t e g r i  

w i l d l i f e  refuge,  o r  maintaining 'a  h i s t o r i c a l l y  or ar 

c a l l y  important area - may encourage pub l i c  

objectives other than the harnessing of wind energy for purposes 

But each could conceivably be 

o l i cy  t o  favor 

of power production. These var ious  factors would have t o  be 

weighed a g a i n s t  each o t h e r  with care. Ld 
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If wind power is be used t o  gen e electrici  

new set  of po l i cy  ns arises. On-site power gen 

wi thout  in te rconnec t ion  to a l a r g e r  g r id ,  may be possible w i t h -  

o u t  r e fe rence  t o  t h e  P u b l i c  U t i l i t y  Commission, though o t h e r  

r e g u l a t i o n s  and s tandards  concerning pub l i c  s a f e t y  and h e a l t h  

must be observed. However, because wind energy is  no t  con- 

iJ 

. s t a n t l y  and r e l i a b l y  a v a i l a b l e ,  windmill owners w i l l  want both 

access t o  t h e  u t i l i t i e s '  energy supp l i e s  and t h e  r i g h t  to  feed  

energy i n t o  t h e  l a r g e r  systems. 

and rate i s sues .  

This  raises complex s e r v i c e  

s might w e l l  decide t h a t  each connect- 

s i tsel f  a u t i l i t y  t h a t  r e q u i r e s  a 

permit and t h a t  must m e e t  t h e  f u l l  

range of cr i ter ia  e s t ab l i shed  for u t i l i t i e s .  

t h e  development of wind power might be set  back s i g n i f i c a n t l y  

Few independent developers w i l l  be w i l l i n g  t o  expose themselves 

t o  t h e  requirements t h a t  PUC's might impose on them. 

I n  t h a t  case, 

It has been suggested t h a t  a mechanism w i l l  have t o  be 

found for  a s s u r  i ndmi l l s  cont r ibu  electric energy 

a t  peak r a t h e r  slack periods,  lest they aggravate t h e  

peak-load l i t y  companies a 

i n s t e a d  of re 

peak-load p r i c i n g  is adopted, it is 

will be encouraged by rece iv ing  higher rates a t  peak per iods 

for t h e  electric energy t h a t  they de l ive r ,  and by having t o  
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nt% -‘are n o t  necessary i n  ‘the 

inc reas i ag ly  - t h e  steadi1.p suppl ied 

ad w i l l  be expensive whfle t h e  

r w i l l  cohtinue t o  be 

. Wihd-gmerated energy, however un- 

e a t  any t ime, .;e 

the p o s s i b i l i t y  of  pumped s to rage  i n  the P a c i f i c  

Neverthe16 ,, the ava i4abbl i ty  of wind-generated 

w i l l  complicate t h e  t a s k  of any Puc. Care must be takeh i n  

ranging t h e  interconnect ions and rates t o  ‘ensure khat maxi- 

mum b e n e f i t s  t o  a l l  are *derived. It  w i l l  no t  ,be enough t o  

compare the o r i g i n a l  costs of wind energy system’s wi th  t h e  

cost of o t h e r  energy sources.  The loca t ion  f t h e  w i d m i l l s ,  

t h e  t iming of t h e i r  d e l i v e r i e s  of energy, t h e  rates a t  which 

t h i s  energy w i l l  be purchased, and many o t h e r  factors must be 

taken i n t o  account. 

The economic v i a b i l i t y  of wind energy depends, 

p r imar i ly  on t h e  a c t u a l  wind resource i n  a p a r t i c u l a r  area. 

B u t ’ t h e - c o s t  of harnessing it can be important ly  inf luenced 

by a pdblic po l i cy  i n  a v a r i e t y  of ways. 

A. 

To foster t h e  development of new energy sources ,  p u b l i c  

po l icy  Mgfit aevel’op direct incent ives .  

spe‘cific t a x  Ereaks,  or d e l i b e r a t e l y  favorable r e g u l a t i o n s ,  or 

These could inc1ud.e 
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other special arrangements that encourage the generation of 
W 

energy through windmills . 
With respect to tax breaks: investment tax credits are 

by now a widely used tool of economic policy. 

reduce a firm's tax burden to the extent that it engages in 

the construction of windmills would fit easily into the pattern 

of other regulations (e.g. depletion allowances) that give 

preferential treatment to investments, furthering public policy. 

Accelerated depreciation of windmills and associated equipment 

has the effect of reducing (for the short run) a firm's indi- 

Regulations to 

cated net income and, therefore, its immediate income tax ob- 

11 these measures constitute specific tax incen- 

energy producer. 

Another pos 

to purchase bond 

bility is special encouragement to investors 

Interest costs on such bonds could be reduced substantially if 

they are actually issued by appropriate state or local agencies, 

t they become tax-exempt; or if such agencies guarantee 

them in case.of default 

in order to reduce the 

involving wind-generated energy. 

Further, the developers of such projects 

ith respect to property ta 

ave already passed legislation which, upon application, 

essentially freezes the property tax on particular pieces of 

land that are retained as "open spaces" and not used for further w 
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development. Granting such preferential tax treatment to land 

used for windmills would aid their development further. 

Finally, state and local governments could make available 

land that they already own, or that they may be willing to 

acquire as windmill sites. This possibility calls to mind the 

problems and opportunities relating to the siting of nuclear 

energy plants which are discussed in detail in Task 6 of this 

Report (see page 140). Corresponding institutional and pro- 

cedural factors would need to be considered. 

B. Special Regulatory 'Incentives for the Development of 

Wind Power 

Most likely, if wind-generated energy were made available 

to the public, it would come under the jurisdiction of the 

state PUC. While this agency has not in the past been called 

on to provide special incentives to a particular source of 

energy, it might be asked to do so in the future if the public 

interest suggests it. Any number of steps could be taken. 

For example, the PUC might encourage the development of 

wind energy by allowing a relatively high rate of return on 

sales to utility companies. Alternatively, it could direct 

these companies to purchase wind-generated electricity whenever 

offered, and to adjust their retail raFes to reflect the rela- 

tively higher cost of this energy, even if lower-cost hydro- 

electric energy is available at the same time. It could even 

allow incentive payments by utilities to developers of wind 

energy to be included in the rate base, or for development 
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I 
I 

I 
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costs to be covered. 14 iunber of administrative decisions by 

the PUC could encourage generating more energy by wind power. 

Furthermore, the rate structure relating to wind-powered 

energy generation might well be shaped to provide strong incen- 

tives. An “inverted rate structure” might - particularly if 
teep steps - provide a powerful incentive for private’ 

developers of wind energy to sell as much as possible to 

utility companies. 

interruptible power might well be considered. 

Preferential prices for what obviously is 

Indirect Incentives for the Development of Wind Power 

Public policy could support the development of wind power 

in many indirect ways: b encouraging research, by providing 

all availa 

selection and preparation of appropriate sites for windmills, 

and by establishing an appropriate legal framework with respect 

to zoning, property rights, etc. 

e information to the public, by helping in the 

The institutional responses to the demand for wind power - 

elopment are in principle the same as €or energy from other 

,unconventional sources. The Northwest may, because of its 

historic connection with the aircraft industry, already have 

developed a high degree of expertis 

The particular geqgraphy of the Nort t, especially the 

presence of sea coasts, h mountains, long mountain ranges, 

orges, also suggests that thi egion could derive 

special advantages from developing wind power. 

stimulation of research and experimentation on generating wind 

Additional 
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energy may be p a r t i c u l a r l y  rewarding i n  t h e  Pacific Northwest, 

Wind energy w i l l  r e q u i r e  p a r t i c u l a r  a t t e n t i o n  w i t h  regard 

t o  zoning regula t ions ,  Theore t ica l ly ,  large windmilgs could 

be located i n  cities, among tal.1 i f d i n g s  which creake sub- 

s t a n t i a l  aerodynamic effects of t h e i r  own. But t h i s  i g  un- 

l i k e l y .  The determination of where windmilPs may be placed - 
from a func t iona l  as wel l -  a s ' a n  a e s t h e t i c  p o i n t  of view - may 

create some problems f o r  zoning a u t h o r i t i e s  ,. 
i 

The epviron- 

menta% impact of a w i n d m i l l  is not the same as t h a t  of a dam 

or of a nuclear  power s t a t i o n ,  but it i s  s i g n i f i c a n t  never- 

theless, i n  d i f f e r e n t  ways. 

This  ques t ion  assumes larger importance if one considers  

t h a t ,  given t h e  necessary technological  gdyances, i nd iv idua l  

hame owners may f i n d  it advantageous t o  b u i l d  small-scale 

windmills on their  properties, T h i s  would make problems - 
I perhaps d i spu te s  - far beyond those created by t h e  p lac ing  of 

T.V. antenna or of solar panels  on a home owner's roof. The 

bui ld ing  and zoning codes should be prepared $0 deal w i t h  such 

quest ions.  The ques t ion  of competing legal claims should one 

wind generator  adversely affect another w i l l  a lso have t o  be 

dealt  w i t h .  

If eneEgy generat ion By windmills w e r e  found t o  be eco- 

nomical on a small scale, ind iv idua l  windmi lL owners no t  p r in -  

c i p a l l y  ie the business of generat ing energy might want t o  

sel l  any temporar i ly  a v a i l a b l e  su rp lus  power t o  a u t i l i t y .  i 

Current i n s t i t u t i o n a l  arrangements genera l ly  do n o t  p e r m i t  i d  

I 
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unlicensed energ 

utility companies; considerations of public policy might make 

it advisable for them to do so. 

arise should be considered carefully in advance. 

r to the existing 
L d  

The legal questions that would 

VLI. Conclusion 

Because the costs of generating energy by conventional 

methods are soaring, new sources merit closer inspection. 

With intensified research and development, 

sources may provide new and potentially inexhaustible supplies 

of energy at competitive cost. 

some of these 

I 

~ 

The four unconventional sources of energy discussed in 
I 

these pages.each have some unique characteristics which call 
I I for individual examination. But they also have some problems 

in common. One conclusion is that location is a very impor- 

tant consideration, especially in the case of geothermal en- 

ergy, where the cost of collecting the raw material and trans- \ ._ 

porting it to the generating plant is a major factor. 

conclusion is that generating facilities might, particularly 

in the cases of solar and wind energy, be constructed in large 

numbers and on such a small scale that they serve only indi- 

vidual households. 

deal with such deve 

require careful study. 

Another- .. 

The institutional adjustments required to 

Thus the major questions fox the future are not only 

W technical, but also legal and economic. Institutions must be 
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loitation of unconventional energy sources. In this vein, 

areh cotild help to determine how current laws and in- 

stitutions Should be modified to accommodate changing needs 

and Zequirements of the future. 

materiai assiskance to both the research and to the construc- 

t i o h  of thd institutional framework itself. 

Public policy could lend 



APPENDIX 1 

ENERGY,DECISION MAKERS 
- _- _I- - I- 

1 I. IDAHO 

A. Agencies & Functions 

1, Utilities Commission (I. . 5 61-501 et seq.) 
sion consists of 3 members appointed by 

G ov. with Senate approavel (I.C.A. 561-201) 
b. Vested with power & jurisdiction to supervise & 

regulate every public utility and to do all things 
necessary to carry out spirit and intent of pro- 
vision of the Act (ICA 561-501) 

c. Upon a finding by the Commission "after a hearing, 
had on its own motion or upon compliant" that rates, 
tolls, fares etc., or rules, regulations, etc. are 
unjust, unreasonable, discriminatory, or insufficient, 
the commission shall determine reasonable, just or 
sufficient rates, regulations and shall fix the 
reasonable rate or regulation (ICA S61-502) 

d. Power to investigate and fix rates and regulations, 
"After hearing, had upon its own motion or upon 
complaint." (ICA 561-503) 

e, Power to establish throu routes and establish 
and fix a joint rate whe reminded by public con- 
venience and necessity a "after hearing had- . 

I or upon complaint." (I= 

I 1 

I 

interstate rates, rules and 
regulations to ensure compliance with Interstate 

g. Commission shall have power "after hearing. 
to fix just and reasonable stcndar s t  classifications, 
regs., practices or service to be furnished and 
followed by all elect 
(I.C.A. 561-520) . Curtailment of electr 

Commerce Act (ICA 561-5061 I1 

a.1 and water corporations 

or gas consumption: 
cognized by Legis. that electric power and 

energy or natural or manufactured gas within 
Pacific NW may become inadequate to meet 
requirements of consumers in Idaho and therefore 

I 
I 

I emergency may arise. (I.CdA. SS 61-531 

tilities are to adopt and submit pYans to 

Commissionr after notice and hearing pursuant 
to its rules and regs., may adopt or reject 
such plans (I.C.A. 561-532). 

or without notice, upon a finding that an 
insufficient of electric power and energy or 
natural or manufactured gas threatens publi'c 
health, safety and welfare (I.C.A. 561-5331 

I 

1 hrough 61-537) 

et inadequate supply (I.C.A. S61-531) i 

(3 )  
i 

I W  (4) PUC has authority to declare an emergency with 

I 



8 t 
.... . . .  . .  . .. . , . . - . . _- . .. . . . 

i i 
252 

j 
1 '  

2. Procedure Before Commission and in Courts 
(1.C.A. 561-601 et seq.) 

a. all hearing and investigations before 'Cammission 
are governed by this act 

b. Bearings - on complaint 
Complainant and the Corp. or person complained *ofl 
and such corporations or persons as the Commission 
may allow to intervene, shall be entitle 
heard and to introduce evidence. (I.C. 

c. Formal hearings required full and complete record 
roceedings and parties are entitled to be 

to introduce evidence. (I.C.A. 561-6191 
a. Siting PUC issues certificate of convenience and 

necessity after information meetings and formal 
proceeding. 

_ _  _-- 

3. Department of Water fiesources --Water 'Resources Board 
(I.C.A. 542-1701 et seq.) 

(1) 

,a. Water Resources Board S42-1733 
b. Powers and Duties (I.C.A. S42-1734) 

to formulate an integrated, coordinated program 
for conservation, development and use of all 
unappropriated water, Based upon studies and 
public hearings in affected areas at which all 
interested parties shall be yiven opportunity 
to appear. 
,Conflict in state is over water for hydro V. 
irrigation; 
planning effort. 

( 2 )  
See Snake River Plan for their 

r 4. 
1 a. 

Office of Energy (Exec. Order No. 76-4) 
Respons ib5li ty to 
(1) Promote energy conservation 
*(3 )  Educate all levels of society to benefits of 

appropriate technology which uses renewable 
energy resource systems, through programs of 
demonstration and involvement of all Idaho's 
citizens. 
Make known to all citizens results of all 
promising energy conservation programs. 
Coordinate energy policy and related activities 
of all state agencies and insure und,erstanding 
of impacts of energy policy decisions made at 
all levels of Gov't 

"nothing in this executive order shall be interpreted 
to give the Office of Energy any regulatory authority." 

' ( 4 )  

(8)  

I 

L 
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I 

1 

B. 

1. Rule-making Procedures 
a. After at days notice, 

b. in case of substantial rules, opportunity for oral 

interested nity to submit 
arguments, orally or in writing." 

hearing must be 
State APA) 

Ilted if requested (1-C.A. S67-5203 

1 
.==-: --- -_ dartles may respond and present evid 

b. "Party" means any person or agency named or 
argument in all issues involved t S 6 7 - x ~ ~  ( G I  J 

admitted as a party or properly seeking and en- 
titled as of right to be admitted as alparty 

c. "contested case" means a proceeding, including but 
not limited to ratemaking and licensing, in which 
legal rights, duties or privileges of a party are 
to be determined by an agency after opportunity for 
hearing [S67-5201(2) I 

d. Power Plant Siting - 3 permits 
(1) Water permit (cooling) . 
(2) 
(3)  

[567-5201(5) I 

Air Quality - Dept. of Public Health and Welfare 
Certificate of Convenience and Necessity 

, 



254 

A. 

I 

i, 
I1 . 

Agenctes and Functions 

i 

regugate + public interest x 
1 persons engagbg 

g any utlity service or 
*to the public for consumption (RCWA 580.28.040) 

ings naf$er a hearihg had upon its-own 

rder improved quality of commodity on 
fbndings "after such hearing" ( R q A  580.28.030) 

f3, Bewer to f i x  j u s t ,  reasonable and compensatory rates 

upon complaint" (RCWA $80.28.020) 

$3, .Ppwer to prder improved service on .findings "after 
. 'hearing" (RCWA S80,28 . 040) 
e,, Regulations 9 General (RCWA $80.04. 

Complaint may be made by Commi 
.motion or by any person and upon such complaint 
Commission shall give notice and opportunity for 
hearing (RCWA S80.04.110) 

(2)  Hearings .- as provided for in 80.04.110 - 
(a) complainant and corporation or person 

complained of shall.be entitled to be 
heard and introduce evidence (RCWA S80 . 04.120) 

(b) Formal gearings require full and complete 
record of all proceedings (Id.) 

(3) Rules and Reg.: A hearing is required, if re- 
quested, for adoption and promulgation of all 
rules and regulations "No person desiring to 
be present at such hearing shall be denied 
permission . I' 

(10 

(RCWA S8 0 . 04 . 160 ) 
2. State Radiation Control Agency 

Dept. of Social and Health Services is designated 
as such Agency and "shall be State Agency having 
sole responsibility for administration of the 
regulatory, licensing and radiation control provision 
.of this chapter. " 
'(RCWA S70.98.050) 

.a. The Agency shall: 
(1) Develop Programs for evaluation of 9azards 

associated with use of ionizing radiation: 
( 2 )  formulate, adopt promulgate & repeal codes, 

rules regs., relating to control of sources 
of ionizing radiation 

(3) collect and disseminate info. relating to 
control of sources of ionizing radiation 
(RCWA S70. 98 . 050) 

~b. The agency shall provide by rule or regulation 

.id 

for general or specific licensing of "byproduct 
source, special nuclear materials, ... . or other 
radioactive material. . ." CRCWA 370.98.080) 



3. Office of Energy 2nd Session 1975-76 Chapter 108 
Li 

a. Duties 0 ergy Office: 108, S5 

for correction of data on energy resources 
to prepare analyses of such data 
to develop and disseminate guidelines for 
development of conservation plans for use by 
gov't, industry and citizens 
to prepare (with energy advisory council) 
contingency plans for implementation by 
state govlt for energy shortages or emergencies 
to present state's interests in field of 
nuclear energy to Fed:, regional and local 
authorities and to private interests. 

b. creation of "energy facility site evaluation council" 

blish and main central repository 

(2) 
(4) 

( 5 )  

(9) 

Sec. 31, Ch. 108 Law of 1976 
Duties of the "Council," Sec. 32. 
(4) 

(5)  

Develop and apply environmental and ecological 
guidelines in relation to type, design and 
location of energy facilities 
to establish rules of practice for conduct of 
public hearings pursuant to APA (RCWA 34.04. 
et seq.) 

aris-ing from construction and operation of 
energy facilities 

Receive all .applications for energy facilities 
site certification 
Commission its own independent consultant study 
to measure consequences of proposed energy 
facility on the environment of each site 
application [Sec 35, Ch. 108 Laws of 19761 

I (9)  to conduct hearings on proposed location of sites 
1 

(11) establish means of monitoring of effects 

c. The ncouncilll shall: 
(1) 

(2 )  

d. Makeup of council - Agency heads or designates 
Requirements or Provisions for Public Participation 

1. Prior to adoption of any agency rule, "so far as 
practicable, the adopting agency shall publish 
notj7e and afford interested person opportunity 
to submit data or views either orally or in writing 
(RCWA S34.04.020) 

a. "Rulen includes every reg., standard, or state- 
ment of policy or interpretation of general 
application & future effect, whether w/ or w/out 
prior hearing (RCWA 524 . 04 . 010)  
In any contested case all parities shall be 
afforded opportunity for hearing after reasonable 
notice (RCWA §24,04.090) 

1 stop permit process 

I 

2. 44 
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t 
a. "Contested- case" meah6 a proceeding before an 

agency i n  which l ega l  rights, duties  or privi leges  
DE spec i f i c  parties are to be determined after an 
agency hearing, ( RCWA S34.04.010) 



-. . -  . _ _  _..+^I-- 

.. ___ _ _  ----I - 

257 

A. Agencies & Functions 

' J  

1. Public Utilities Cornmissioner - duties . 1 I) ._ --Lz q a A - -  

public generally, - _ _  from - .  . unjusc ---- L ~ - -  6r u 

a. Shall represent customers of any pu~irc UCLLALY 
(ORs  5756.040) & protect . such . -  customers & the 

exactions & shall Obtaln ror T;nem adequate service 
nreasonable - 

1. 1 . 

h, Power to supervise & r~ 
&-fair c reasonable rates - .  (IC 

c. Authority to adopt : 

. proceedings before 
d. Rulemaking Procedure 

to the statutes the adn 

(1) "Rule" means any directive, reg., t 

statment that implements, inter---. 
prescribes law or policy (ORs S l a v  

(2) 'Prior to adoption, mendmeni -- --* 

anv rule, the con - 

-- _ -  qulate every public 
utility, RR-. , air carriers, etc. ( O R s  756.040(2)) 

rules & regulations relative 
Rinisters & to govern 

him (ORS 5756.400) 

3r 
,prets Or 
v c L . 4 0 0 )  

: or repeal of 
missioner shall: 

(aj give notice & 
(b) afford all interested persons reasonable 

opportunity to s t z b m i t  data, views or 
argments either orauy or LII w r L L A r r y  
(ORs 5756.410) 

e. All hearings shall be open to the public & a 
full record shall be kept (ORs S756.521) 

f. Commissioner may pennit any person to become 
a Dartv who might have Seen such a party - 
(0% S756.525 (1)) - Any person may make a 
party & commissioner shall determine the intere 
of the applicant & shall grant the application 
if such appearance & participation will not 

reasonably broaden the issues or burtlen the 

lication to be a 

ecord (ORs §756.525(2)) . 

st 

. .  

1 

~ 

b. endeavor-to utilize all pu 
sources to inforn - -=----A d 

I energy problems & conserva 
----9- *, c. 

e. 

2. - The Department shall 
blic & private 

tion S469 . 036 ( 3 )  (b) 
1 t~ eaucaLe the public abDut 

engage in researcn Q * Q ~ .  u ~ O  (2) (c) 
administer fed & state energy allocations & 

 rams & R&D programs _ .  conservation pro: 
1 ,  5469.030(2)  (2) 

f. clearing house for energy research §469.030(2) ( 5 )  
g. prepare contingent energy programs 5469.030 ( 2 )  !g) - Information supplied to Dept. by producers, suppllers 

3y resources shall be confidential & consumers or  enerc 
(ORs §469.090(1)) 

- created ORS §469.130(1) 
I - Energy Policy Review Committee 
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,(b) Geothermal power plants 

( 4 )  Conduct public hearing on prop 
of any site after application 

municipalities, count 
cultures In establish 
selection 

The council shall set  standar 
construction.& op 
hstallation whic 
following: (ORs 5469.510) 
(1) .Health, safety, & welfare of. the public 

on present h future e of adjacen 

( 5 )  Encourage voluntary c I 

ter use characteristics of 
aesthetics & the enviro 

- 





w 
Plant - Trojan 

Owner - Pacific Gas & Electric Co. 

UTILITY TRACK 

Event Date Code - 
c__ 

2/67 
2/68 PGE- 2 Land Purchase 

6/69 PGE- 3 

2/71  PGE- 4 Construction Began 



I * r  

! 

1 
I 
I I i, 

I 11/70 

5/71 6 

) 

10 170 

8/70 MW4 
~ 

6/69 WG-1 

1 6/70 REG-2 qorthwest Regiosal 

STATE TRACK 

111 70 s-r 

7/71 s-2 

5/75 s-3 

3/71 5-4 

6/75 3-5 

2/71 S-6 

10/69 s-a 

7/71 *S-8 

7/71 s-9 

101 70 s-10 

Site Certificate, OEO (OWFC) 

Qf CO River Certifacate of 
(FWPCA; Bept. 

NPDES (Env. Quality) 

Certificate -of Compliance for L Snto 

g Lines, 

Permits €or Rad 
Water Sys. Eme 

V.ar.ious -Permits to 
11eGt Wildlife for 



t 

b, STATE TRACK (Continued) 
6/71 

8/69 s-12 Approval for Railroad ur to Intersect Highway 

s-11 Various Permits for Use and Alterations of US 30 and 
Other State Highways corn.) 

and Authority to Operate Impaired Rail Track 
Clearances (PUC) 

6/75 S-13 Submittal of Fire Protection Plans and Permit to 

1/71 S-14 Inspection and Certification Requirements (Oregon 

Operate Pressure Vessel 

ur. of Labor.) 
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The major l i cens ing  ac t ions  f o r  the  Trojan Nuclear Plant of Portland General 

t r ic Company (PGE) are shown on t h e  Network. The Trojan p lan t  fed  

,power t o  the  Pac i f i c  No 

f u l l  power in May 1976. 

k is a - generalized sc 

orthwest (PNW). This series of m 

w a s  developed by t h e  Pac i f i c  Northwest Ut i l i t ies  Conference Committee (PNUCC) 

based on ana lys i s  of experience i n  t h e  PNW. 

resources i n  t h e  PNW. 

It is used i n  scheduling 

Actual plant  pro be compared t o  t he  standard. 

n 

The study wa 1966, and on t h e  bas i s  of i t  and PGE's need f o r  

t i o n s  were taken on two sites i n  t h e  Columbia County area. 

ere made and the  Trojan s i te  w a s  selected.  

T e s t  

A t  that t i m e  there w a s  no s ing le  Oregon e n t i t y  charged wlth s i t i n g  of nuclear 

or typ ica l  thermal 

ruc t ion permit f r 

nses, and a t  t h e  same 

I Task Force on 

1 970 accepted t h  oSan site for  \ 
ssued a construction permit. 

ASLB hearings w e r e  held three  months p r i o r  t o  i 

permit. 

Construction w a s  su f f i c i en t ly  complete by la te  1975 tha t  t he  p lan t  w a s  ab l e  

e of the  construction 
1 

W 
t o  produce power f o r  the  PNW gr id  i n  December 1975 

forces continued a t  t h e  s i t e  u n t i l  about May 1976, however. 

Construction 
I 

I 
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4 
i 

sii Tr kiver t ington ! 
Oregon, i icenges on of I b i a  R i t  

bf on. 

A t  t h e  t i m e  of NEPA, PGE s a1 t h  

F ina l  Envir 

er of NRC revi 

permit (e.g., qua l i t y  assurance p 

physical s ecu r i ty  plan, rad io logica l  emergency resp  

The many state and regional  p e h i t s  re 

Network. Application f o r  these  

i r e d  f o r  Trojan are s on the  

i t s  d id  not appear t o  be on the  cr i t ical  

path for construct ing Trojan. 

For Trojan t h e  c r i t i ca l  path is  PGE's activit ies t h r  

architect-engineer,  and the  AE's preparation of t he  

6. With t h e  c rea t ion  of the  Governor's Task 

Plant S i t ing ,  theilt review became the c r i t i c a l  phth. 

ions were on t h e  h period the AEC-ASLB del ibe  

grant ing t h e  construction permit, t he  construct ion and s t a r t u p  of the  

p lan t  was on t h e  c r i t i ca l  path. 





W 

3/ 81 

1/83 PNP-8 

I 6/83 PNP-9 

Plant - Skagit 1 & 2 

Owner - Puget Sound Power 61 Light Co. 

REGIONAL TRACK 

Date 
1/73 PNP-1 Regional Selection of Unit 

31 74 PNP-2 ed; NSSS Contract Awarded 

____L 

Code -c- Event - - 

3/74 PNP-3 

31 77 PNP-4 

266 
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Safety Hearing t 

ER Submitted 

FES Issues 

Env. Hearlag 

t 

i 

i 
I EPA TRACK 

I 1/76 EPA-5 EPA Concurrena 

ER Submitted 

FES Issudd 

End Environmental Hearing 

LWA Issued 

I 

1 EJRC TRACK 

8 / 7 4  

4177 NRC-2 

NRC-3 

mc-4 
NRC-3 

1/78 

i 6 / 7 4  . 

5 / 7 5  

1/37 

3/77 

3/78 

NRC-7 

CP Issued NRC-8 

mc-11 FSAR Submitted 

ACRS tetter 

3/81 

3/82 

12/82 

i NRC-12 

NRC-I& 3/81 
i 

2/82 NRC-15 

NRC-16 4/82 I 

1/83 NRC-17 

! 
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SKAGIT NUCLEAR STATION LICENSING ACTIONS 
W 

s ing  ac t ions  f o r  t h e  Skagit 

PSP&L) are shown 

received a const 

Network is  a generalized schedule f o r  s i t i n g  

This series of major m 

lear power plants 
i n  t h e  P a c i f i c  Northwest (PNW). 

developed by t h e  P a c i f i c  Northwest Ut i l i t ies  Conference Committee (PNUCC) 

f experience i n  t h e  PNW. It is used i n  scheduling 

resources i n  t h e  PNW. 

standard.  

The i n i t i a l  a c t i o n s  f o r  t h e  Skagit s t a t i o n  were taken somewhat earlier 

than suggested by the generalized schedule. An important ea r ly  ac t ion  

i n  t h e  s i t i n g  a c t i v i t y  was a request t o  Skagit County f o r  rezoning of t h e  

site. The approval was granted in October 1973 (before commercial 

operation).  

I 
I 

1 
~ 

I 
ided over by Energy F a c i l i t y  S i t e  

~ 

~ il (EFSEC). The ini t ia l  hearing by t h i s  body on an  

app l i ca t ion  determines whether a proposed p l an t  is i n  accord with t h e  

land management plan of t h a t  area. 

accompanying t h e  app l i ca t ion  f o r  s i te  c e r t i f i c a t i o n  is  adequate, EFSEC 

If it  is, and t h e  documentation 

he appl ica t ion .  

I 

c e r t i f i c a t i o  the  site, a u t i l i t y  may inves t  up t o  a qua r t e r  

mi l l i on  d o l l a r s  i n  s i te  improvements 

L d  

268 
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In 'theory the  EFSEC recomeadation for site c e r t i f f c a t i e n  followed by t h e  

Governor's approval i s  the  only license requiked from state and loca l  

agencies. In p rac t i ce  there  are exceptions. For instance,  the u t i l i t y  

may apply t o  the  county f o r  a building pennit f o r  construction of 

s t an  bbildings (e.g., o f f i ces  o r  warehouses); i n s t a l l a t i o n  of the 

interim meteorological. tower p EFSEC review; ahd the  ownership 

of river bottoms US been vested the  Department of Natural Resources. 

But these types of l i c e n s e s  are minor. 

In the  case of Skagir Stat ion EFSEC has recommehded t o  the  Governor that 

the  s i te  be ce r t i f i ed .  The Govefrnor has not approved the  recommendatdon 

a$ of this date. The c o w 4 1  approved the NPDES application in January 

1976. EPA concupred in the action. three months later. 

Several months after submitting the  docmentatfon €or the  appl ica t ion  €or 

si te  c e r t i f i c a t t o n  w i t h  EWEC, PSPCL f i l e d  w i t h  NRC its appl icat ion 

f o r  a constructton permit. AII enviionmental repor t  and port ions of t h e  

preliminary sa fe ty  analysle  repor t  were submitted with t h e  application. 

ASLB hearings have been convened several  times, and are present ly  i n  

rece ss u n t i l  ea r ly  1977 awalting fu r the r  'testimony on need for power. 

Ant i t rus t  h e a r i n g s - n o t  shown on the Network-have a l s o  been held f o r  the 

Skagit S t  at  ion. 

The r e l a t i v e l y  late completion of k n d  purchase--'May 1975 occurred because 

two small parcels  of land were hvolved  In l e g a l  cumplications. 

The c r i t i ca l  path f o r  licensing Skagit starts with PSP&L s i te  and arch'ltect- 

engineer select ion,  then t o  Skagit County Commissioners f o r  ehe .rezoning 

change, and 'to EFSEC for recammendation .for c e r t f f i c a t i o n  $of the  site. 

The Govern0r"s approval is ,presently on the  cr i t ical  path. - Should .that 

be granted shor t ly ,  the  NRC construction permit 'hearings could become the 

cr i t ical  path. Following granting of the  construdtion permit t h e  c r i t l c a l  

.path appears t o  be the construction and s t a r t u p  of the plant .  
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Dear Mr . 
a INTE ICENS I NG PROCESS 
FOR TROJAN AND SKAGIT NUCLEAR POWER PLANTS 

As part of the U.S. Nuclear Regulatory Commission (NRC) program investigating 
efficiency in federal/state siting actions, Battelle Pacific Northwest 
Laboratories (PNL) has examined the detailed licensing process for the 
Trojan and Skagit nuclear power plants. The data obtained are summarized 
I n  two tables an 

From examinatio 
licensing begins with the utility's activities in deciding on a nuclear 
plant and slte, and continues. through selection of an architect-engineer. 
The critical path then passes through the utility's action in obtaining 
local (county) approval of the site, which may involve rezoning and local 
land use hearings, Two activities then proceed in parallel--obtaining site 
certification from the state, and a construction permit (or limited'work 
authorization) from the NRC. Possibly the architect-engineer's (or the 
utility's) preparation of the Preliminary Safety Analysis Report (PSAR), 
the Environmenta) Report (ER) and related documentation which accompanies 
the site certification and construction permit applications, may be on the 
critical path for 

It is difficult t 

decision is likely to be made. For i 
schedule the completion of the PSAR/ER to coincide with a county's expected 
action. If that approval is early, the archi tect-engineer's activity may 
be on the critical path, otherwise it may not be. This same type of 
,consideration may determine whether state or federal actions are on the 
critical path, and for how long. 

In the case of Trojan, the critical path appears to be the 

the critical path for a brief period. The same appears likely for Skagit. 

w e e  flow charts enclosed. 

these two cases it a ars that the path for 

of activities is often arrived at by 
because the 

sting when Some Other 
ce, the architect-engineer may 

in certifying the site. The NRC granting of the construction tatems permit activity was on 

270 



Mr. Robart 
November 5, 1976 
2 Lj 

With the issuance of the construction permit the critical path appears to 
be the utility's construction and startup of the plant, 

In the case o f  Trojan, and to a lesser extent Skagit, many specla1 permits 
aqd licenses were obtained, as shown in the attached tables and charts, 
None o f  these were, or need be, on the critical path. One-stop Ikensing, 
as practiced in Washington, for instance, eliminates many of them. 
nuclear plants the problem arising from obtaining these permits and 9 kenses 
may have been in knowing that they were needed and what was required for the 
application, There are now companies that specialize in detailing the needs 
and timing for nuclear plant permits and licenses. 

Of course, a major factor in determining the crttical path for nuclear plants 
ais the timing and degree of intervention in hearjngs. This factor lead 
several uti1 ity/regulatory personnel to speak of the need to combfne hearings 
such as conducted by federallstate agencies, to reduce 

This, in turn, lead to the suggestion that responsibilities be assigned to - 
qualified states with federal review, and vice versa. 
responsibility for environmental approval within federal guide1 ines would 
rest with the state, All hearing5 wauld be conducted by the state, Safety- 
related approvals and hearings would be a federal respoqsjbility, From the 
utility's point of view they would like to prepare a single EP and safety- 
related document, whether or not responsibilities were assigned to single agencies. T+ 

The need-for-power issue was cited by personnel in the regulatory chain as 
one source of delay In the licensing process, What they would apparently 
like is a regional forecast that all the participating entities could stand 
"behind. There is some hope on their part that the PNW Regional Commission 
study on energy requirments for the PNW wfll meet that need. They see the 
need-for-power issue becoming more o f  a regional consideration with increased 
participation by review qgencies and other governmental bodi'es in formulation 
of the projected 'energy needs. 

Puget Sound Power & Light Company and Portland General Electric Company 
personnel have reviewed the enclosed charts and tables and have made some 
additions and/or corrections to them, 
specific data, please let me kpow. My intention i s  to awaft yo4r further 
ne@.,b#fore I contact tbem again. 

8 

For early 

-7 ' 

For instance, the 

If you wish them to provide additional 

-- 

' HH:nb 
cc: James Baroff, NGC 

R. T. Jaske, NRC 
D. Merwin, HARC 
3.. W .  Litchfield, PNL 
S. Salomon, NRC 271 
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L J  APPENDIX 3 

I 

Tnaun 

State Law: "Idaho Geothc 
Idaho Code Sect 
1974) ; Sections 

Leasing Regulations : ''RI 
the Issuance of 
of Land Commiss 

xmal Resources Act (1972) , 'I 
ions 42-4001 to 42-4015 (amended 
47-1601 to 47-1611 (1972) 

"-iles and Regulations Governing 
Geothermal Resources Leases," Board 
ioners, 1974 

Willing for Geothermal 
3 Regulations and Minimum Well 
I s ,  It Department of Water 

Drilling Regulations: "I 
Resources : Rules ant 
Construction Standarc 
Resources, 1975 

I OREGON 

State Law: 
Resources Act"); H.B. 3185; 1975 (geothermal 
heating districts) 

Leasing Regulations: "Geothermal Lease Regulations,'' 
75-010 to 75-605, Division of State Lands 
(Revised 1975) 

Drilling Regulations: "Geothermal Regulations," 
Ch. 632, Div. 2 (20-005 through 20-170), 
Oreqon Administrative Rules Compilation, 1972. 
(Department of Geology and Mineral Industries) 

H.B. 2040; 1975 (amending 1971 "Geothermal 
I 

WASHINGTON 

State Law: Tit1 Ch. 2, Art. 9 

Leasing Regulations: 

Drilling Regulations: 

State Law: 

I' Underground Water Fec. 41-121 amended in 1973 to include "hot water 
and geothermal steam'' as underground waters. 

the Issuance of Geothermal Resource Permits and 
Leases," State Board of Land Commissioners, 1975 

Commission 

Act, 'I 1974 Legislature (Third Extra Session) 

"Rules and Regulations Governing 

(pending) Oil and Gas Conservation 

Title 79 RCW, Ch. 43 - "Geothermal Resource 
' i d  

~ 
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APPENDIX 4 

i SUGGESTED POLICIES FOR THE 

J 
I 

I 

reasonably necessary for the intended application need 
secure an appropriation right. 

In production, large volumes of fluid are drawn from geo- 
thermal formations. Over 9 8 , 0 0 0  acre-feet (31.6 billion gal- 
lons) per year of hot water may be required to supply a 200 MW 
powerplant, 
consumed, mostly in evaporation cooling. 
85-1OOoF is used ith heat PUPS for heating and cooling, vir- 
tually all of the water is available for subsequent use. 

are necessary for the entire water volume diverted for use. 

ministrative practice to consumptive use. 
ever, geothermal pow development, or other applications of i ground fluid for its eat value, need statutory assurance that 

~ required permits for ater appropriation will be restricted to 
consumptive use. If production of fluid depends on water rights 
for the entire volume, geothermal development may suffer se- 

But in most cases less than 20% of the fluid is 
If groundwater at 

In some states (for example, Utah and Nevada), water rights 
I In 
I 
I 

others, water appropriation requirements may be limited by ad- 
In all cases, how- 

~ 

1 

I 

al water shortage. 

iform state guidelines f assessment 
geothermal properties. In particular, stipulate in 
state assessment standards for taxation of real 
that no income value will be attributed to prospective 
geothermal production before geothermal resources are 
produced from the property in commercial 

I 

,L) 
I 

, 



t 

274 

L 
The geothermal market suffers now from the uncertainty 

of electric utilities about resource supply, Only deep drill- 
ing can prove the commercial potential of a geothermal reser- 
voir, and few areas have been drilled. Reportedly, about one 
exploratory geothermal well has been drilled monthly, compared 
to 600 for oil and gas. 

A large base of geothermal reservoirs defined throygh 
drilling would therefore strengthen the market 
resources. But if anticipated income value fo he property 
i s  assessed before income accrues, such a base would also be a 
large tax liisbllity providing no income for several years. 
Long delays occur between the discovery of geothermal resources 
and their commercial use. 
so that delays for siting permits and the construction of elec- 
tric generating facilities are added to the time required for 
field development. Development is in fact uncertain even after 
the resource is proven, since there is no assurance that the 
resource will have a market., In contrast, petroleum develop- 
ment can generate revenue from the first producing well. 

Ad valorem assessment of anticipated income from undevel- 
oped geothermal properties for this reason creates a deterrent 
to widespread development. Property tax on a 200 MW field 
could be over $ 2  million annually, 

In summary, difficulties with ad valorem assessment of 
geothermal resources before commercial production include the 
following: 1) it forces local assessors to make judgements for 
which there i s  insufficient knowledge and experience; 2 )  it 
taxes property long before the assessed income value can possj- 
bly be realized; 3)  it imposes pressure for development irre- 
spective of actual economic, environmental and social values of 
the development; 4 )  it militates against investment to prove 
the capacity of geothermal reservoirs; and 5) it is ineffec- 
tive in preventing land speculation. 

thermal income value only upon commercial production, 
the ad valorem structure, one approach is suggested by Arizona's 
provision concerning property speculation. 
vides that where market data are used, the amount of property 
value due to speculation on future income is to be excluded 
from the appraisal. Because estimates of future income from 
undeveloped geothermal properties are quite speculative, com- 
mercial production should be required as proof that anticipated 
income from geothermal properties is non-speculative. 

, 

r geothermal 

The resource must be employed on-site, 

To remove this tax obstacle, the states should assess geo- 

The state code pro- 

Within 

Extend income tax deductions for intangible drilling 
costs and percentage depletion to geothermal develop- 
ment to maintain parity with other energy industries. 
The federal income tax code should be amended, and state 
income taxes independent of federal provisions should 
extend these deductions to geothermal operations. 
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Federal income tax is the largest levy faced by geothermal 
developers and investors alike. Tax benefits for investment in 
petroleum drilling funds percentage de tion deductions 
for income fr ium properties trongly affect the 
flow of capi estments. The educe investment 
risk and enhance its return. The depletion deduction also pro- 
vides developers with equity to expand operations. 

To finance significant development of geothermal resources, 
the industry must go to the capital markets. An investor faced 
with a decision between two drilling prospects, one for geo- 
thermal resources and one for oil and gas, will not need to 
hesitate if tax benefits are only associated with petroleum 
investments. Geothermal development is the unknown, 
out tax benefits to ameliorate investment risk at least com- 

o the other energy sectors, the geothermal industry 
command its sha f investment capital. 

Review stat g policy to eliminate 
provisions unsuited to geothermal development; also 
promote similar review and revi 

Lease terms and renewal arrang creage limi- 

easing policy 
by the federal gover t. 

tations and lease adjustment clauses should provide the scope 
and security neces geothermal 
resources. 

underlie 10-15 ac es of land for every megawatt of electric 
Dozens of prospective fields will gener- 

A hot-water geothermal reservoir be expected 

generation capacity. 
ally be explored bef re discovering a reservoir with commercial 
capacity. Large amounts of acreage must therefore be leased 
for exploration, and several tracts (7000-20,000 acres each) 
will need to be examined et the high e 
ploration risk 

holdings per 
state, like the federal limit of 20,480 acr tate, prevents 

holdings. Evasion through dummy operators, etc., is 
ed. And to the extent that proven or produc- 

tive acreage not excluded from acreage limitations, success- 
ful geothermal developers are blocked from further exploration. 
Such overly restrictive acreage limitations should be revised 
upward to corresponc' with the practical needs of geothermal de- 
velopment. 

Because geothermal resources are employed on-site, lease 
terms must provide long-range security necessary to amortize 
the facilities. 
powerplants. And since geothermal fields will be developed in 
stages - this is one of their attractions - lease arrangements 
also need to allow for amortization of facilities installed ten 

Thirty to forty years are needed for geothermal 
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or more years after the lease begins. Ambituity in renewal and L e d  
adjustment clauses will. simply block large capital investments 
in powerplant or industrial facilities. 

geothermal states, It is important, therefore, that the states 
also work to establish federal lease provisions suited to geo- 
thermal development. 

The federal government is a dominant landholder in most 

State public utility 
which strengthen the geothermal market. 

Policies should be 'ex 

missions should adopt polic' 

ed which require access to e$- 
tablished transmission lines for geothermal power producers, 
exempt commercial power producers from utility status, provide 
financial incentives for utility investments in geothermal 
powerplants, grant facility siting priority to geothermal ap- 
plications, or otherwise encourage production of geothermal 
power. 

Utilities plan and make construction commitments for in- 
stalled capacity ten years in advance. A geothermal reservoir 
developed in the service area of a utility fully committed 
must therefore wait a decade for income if access to trans- 
mission lines is obstructed. If that particular utility is 
unusually conservative, or-has special commitments to other 
power sources, marketing the resource may be impossible for 
the geothermal developer. At $150,000 to $200,000 per mile, 
construction of new transmission lines is not feasible for the 
incremental, small module (55-110 MW) development character- 
istic of geothermal power. Access to established transmission 
lines may therefore be critical to widespread development of 
geothermal resources, 

Utilities can be directly encouraged to invest in geo- 
thermal projects through various financial incentives, and also 
indirectly by private or governmental demonstration projects 
for geothermal powerplants. 
lated by exempting commercial geothermal power suppliers from 
"utility" status, provided they generate electricity for sale 
to utilities. Regulatory control of electric power would in 
this way be maintained. Wheeling rights would still be neces- 
sary to expand the market for geothermal power. 

Private demonstration can be stimu- 

Promote non-electric applications of geothermal 
resources. 

State and local governments should appraise opportunities 
for direct use of the earth's heat in agriculture, industrial 
processes, or the heating and cooling of buildings, and these 
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