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Lessons Learned 1

LESSONS LEARNED

Note:  This report was written expressly for the DOE/CEC grant-funded Geothermal Well
Drilling Project on the Reservation, however, many of the lessons learned apply.

ISSUES ADDRESSED DURING GRANT TERM

In undertaking the first deep geothermal drilling project on tribal lands in over two decades
managed solely by a tribe with the assistance of a Consultant Team rather than a Lessee or
Private Partner, we knew we would be breaking new ground.  Herein, we attempt to identify the
challenges we faced and recommend actions to those (tribes, agencies, and consultants) who
might pursue similar projects.

Project Background

The project was presented to the tribe by the Consultant Team to be funded by grants to explore
the possibility of identifying a geothermal resource capable of power production and ultimately
provide income to the tribe.

The Tribal Council chose to work with a Consultant Team rather than a Lessee or Private Partner
in the hope of substantial potential income for the community versus a small royalty from
leasing, as is the case for most tribal power developments.

Rising drilling costs over the project term required additional funding so both federal and state
grants were secured, complicating agency compliance and adding levels of jurisdictional
complexity.

1.  The Challenges of Tribal Interaction and Grant Administration

The Fort Bidwell Indian Community (FBIC) was the grant recipient and as such had the primary
responsibility to manage the grant through its administrative staff.  However, under grant terms,
the Consultant Team assisted in managing budgets and reporting, in addition to the Technical
tasks.

Turnover:  The first challenge we faced was providing information to and interfacing with Tribal
Council, staff and the tribal community.  The Consultant Team reported primarily to the Tribal
Administrator, but staff and Council turnovers interrupted a regular flow of information to Tribal
decision-makers.  During the four plus years of the project, the council was re-elected twice and
the chairmanship changed five times; there were three tribal administrators, five interim
administrators, and two finance officers.  There was general tribal support for the project, and
different individuals took an active interest from time to time, but there was no single tribal
representative to act as liaison for the tribe throughout the entire term of the project. Despite the
problems, however, the project remained viable and in compliance, due to the tribe’s basic
stability and the fact that the Consultant Team remained intact.
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Increased Administrative Costs:  Council/staff turnovers, rig availability, grant negotiations, and
contract execution led to the second challenge of unanticipated increases in administrative costs.
Peculiar to this project were the following issues:

• Sovereign Immunity and State Contracting:  The Tribal Council initiated a review of the
California Energy Commission (CEC) agreement by California Indian Legal Services
(CILS), who in turn raised concerns about waiving sovereign immunity.  They cited a
court case that was later found to be inapplicable to the project and in fact, withdrew their
opinion.  However, this consumed much consultant time and effort to address these
concerns to the satisfaction of the Council.  See also Prevailing Wages, below.

• Contracts:  Differences of opinion arose among Council members and staff as to whether
or not the consultants would be required to sign contracts with the tribe to carry out their
grant tasks.  The consultants generally felt they were partners with the tribe as
participants in the grants.  In the end a contract was developed only with ThermaSource,
the drilling contractor, to ensure compliance with DOE and CEC grant provisions.

• Insurance and Hold Harmless Clauses:  The Council raised concerns about tribal liability
in case of an injury or death during drilling, to which the Consultant Team responded
with research covering injury/mortality statistics on drilling and other like-industry
projects.  To ensure coverage, the contract required the tribe to be named as additional
insured on the driller’s substantial insurance coverage, and certificates of insurance were
required of all consultants and subcontractors, as is routine on construction projects.

Recommendations:

Agencies:  Allow redundancy in grant budgets for tribal staff and consultant staff administration
functions; budget for tribal legal counsel on project issues, especially on groundbreaking
projects.

Consultants:  Include contingency costs in proposal budgets for administrative tasks to
compensate for staff turnover, for research to respond to unanticipated legal issues, to develop
contracts, and for the time and travel to re-educate new Councils (see also, Outreach, below).

Tribes:  Contract a tribal representative with the time, interest, an expense account and the
support of Council to participate in every aspect for the entire term of the grant/project. This
person would act as liaison between the Council, the tribal community, Consultant Team, and
agencies.  Hold legal counsels accountable for their opinions, ie. that they relate them to the
specific project in question.

2.  The Challenge of Prevailing Wage, a Jurisdictional Issue

Another challenge was the requirement to pay Prevailing Wage by the state CEC grant but not by
the federal Department of Energy (DOE) grant.  Again, the issue of sovereignty and the
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inapplicability of state and local laws to tribal lands was raised.  The Consultant Team, in concert
with the Tribal Chairperson, attempted to address and resolve the issue as follows:

As required by the CEC contracting process, we requested a formal determination from the CA
Department of Industrial Relations (DIR) regarding whether: a) an exploration well qualifies as a
public works or construction project, and/or b) state prevailing wage regulation applies to
projects on tribal lands.  After several letter exchanges with DIR and contract delays, it was
decided to temporarily and narrowly waive sovereign immunity for this one specific project.
Consequently, no final ruling as to the applicability of California Prevailing Wage requirements
on tribal lands was made by DIR or CEC.  Prior to reaching that decision, however, the
following inquiries were undertaken in researching the subject.

We consulted the DOE regarding their experience with and applicability of the federal Davis-
Bacon Act (federal law upon which CA law was originally based). DOE advised that they do not
apply Davis-Bacon to exploration wells because they are not considered construction projects.

We spoke to the Bureau of Indian Affairs (BIA) staff, with oversight responsibilities for oil and
gas drilling on Indian lands, about the applicability of Davis-Bacon and state prevailing wage
provisions to similar projects.  They were unaware of the issue in their experience of drilling oil
and gas wells on tribal lands or elsewhere.

We contacted the DOE Tribal Energy Office, who passed on the following opinion from their
staff:

“ . . . the Davis-Bacon Act does not generally apply to financial assistance
awards.  However, it is not always straightforward unless the Federal grant
program legislation does not require compliance with the Act.  However,
if covered by legislation, it may not apply to the financial assistance
agreement between DOE and the recipient, but would apply for
"construction" activities subcontracted for under the agreement.  Hence,
applicability would need to be made on a case-by-case basis.  Please also
be aware that states and other non-Federal organization may apply Davis
Bacon as a term of their funding.”  (Emphasis added)

We know that casinos are developed on tribal lands under negotiated “compacts” between Tribes
and the State of California; however, we found no helpful guidance in the compact language.

We discovered that CalTrans, the state transportation agency, had significant experience
contracting with Indian Tribes and talked with their legal counsel about how the subject of
sovereignty was handled in their contracts.  They expressed a willingness to talk to the CEC
legal staff and we passed this information along to the CEC.

In the end, and in regard to all of the issues that pitted sovereign immunity against state laws, the
CEC legal staff acknowledged they had neither the expertise nor the research budget to make a
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determination on tribal law, and concluded that it was impossible to alter a contract resulting
from a competitive solicitation.

One final note is the imposition of prevailing wage as a barrier to the employment of tribal
members during drilling.  The resulting disparity in pay rates for non-technical jobs on the
reservation often results in conflict and discontent.

Recommendations:

Agencies:  Energy agencies should resolve whether exploration drilling is a “construction”
project under federal and state laws.  Further, California should resolve whether its prevailing
wage laws are applicable on tribal lands.

Consultants:  Be aware that prevailing wage is a budget matter and that the resolution of all
sovereignty conflicts can be very costly and time-consuming.

Tribes:  Consult with other tribes and tribal organizations for guidance on this issue.

3.  The Challenge of Tribal Sales Tax Exemption

At 7.75%, CA sales tax exemption on materials and supplies represented a significant savings to
the project.  However, meeting the terms of the exemption, especially with suppliers and
contractors unfamiliar with the law was a tedious process.

Recommendations:

Consultants:  Address the issue and process of sales tax exemption during the drafting of
contracts and before signing between the tribe and prime contractors.

Tribes:  Make a determination of the proper documentation, and provide it to contractors soon
after signing the grant agreement to allow purchase of supplies at the best prices.

4.  The Challenge of Tribal Member Participation and Employment

Throughout the project, the Consultant Team offered information about geothermal energy and
the exploration-drilling project to all tribal members through a variety of activities.
a. At the beginning of the project, copies of a video about geothermal energy, and a supply of

brochures and other handouts were offered at the FBIC Community Center.
b. The Consulting Team made numerous presentations to the Tribal Council and community

members, including a PowerPoint prepared to address all concerns raised about the project.
c. At least three articles and updates were included in tribal newsletters, distributed to members,

both on and off the reservation.
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d. The Consultant Team conducted field trips (under separate funding) to a geothermal fish
farm, geothermal district heating facility, and a binary power plant.

e. Tribal Council and other tribal members attended conferences and workshops about
geothermal energy.

f. A PowerPoint presentation about Permitting of Exploration Drilling on Tribal lands Without
a Lease was presented at the Geothermal Resources Council Annual meeting workshop on
Land, Lease and Unit Legal Issues.

FBIC policy encourages the hiring of tribal members on reservation projects.  However, few jobs
are generated by technical projects performed primarily by outside contractors.  Consultants are
often not set-up to hire employees and drilling contractors have their own crews.  When jobs do
arise during the project, tribes should have an eligible list of temporary employees that
consultants/contractors can draw upon.

FBIC used separate grant funding that provided for capacity building tasks, to hire three tribal
members as fire-watch-security crew.  Their duties included monitoring the water supply system,
watching for fire hazards due to high fire danger in the surrounding forest, and general security
of the access road and site.  This afforded them an opportunity to see first-hand the operation of
the rig, follow the drilling data gathering in real-time in the geologist (Principle Investigator)
trailer, and ask questions to share information with other tribal members.

Recommendations:

Agencies:  Allow capacity building line items in budgets for geothermal grants to tribes.  As
newcomers to geothermal, tribes need training, education, exposure, and participation in
geothermal operations to become real partners in solving America’s energy crisis.

Consultants:  Consider how to integrate and budget tribal employment into project tasks.

Tribes:  Identify potential jobs and screen members for eligibility under tribal hiring rules early
in the grant process.  Plan with staff to hire temporary tribal employees from the eligible list as
job opportunities arise during the project.

5.  The Challenge of the Tribe as a Permitting Agency

As this was the first deep exploration well drilled on tribal lands for over two decades, there were
no helpful experts or publications to give regulatory direction, and determining the legally
required permitting and regulatory framework for this project was an exercise in frustration.

In early conversations with the FBIC, consultants were advised that no permits were required,
the tribe is not subject to state permitting, and don’t talk to the Bureau of Indian Affairs or state
agencies.  Online searches for relevant regulatory guidance was difficult, in that BIA, because of
ongoing litigation, had no website nor did their staff have email.  Initial inquiries to the BLM
yielded inaccurate information and subsequent inquiries to BIA staff resulted in contradictions.
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BIA was certain about their authority.  FBIC was certain of their sovereignty.  It was not pleasant
being first, and even now some uncertainty remains.

This project had a unique permitting/regulatory framework, and has been described in more
detail in an Appendix to the Phase I Report, but will be briefly updated here.

Tribes are sovereign nations.  They cannot lease their lands under the Geothermal Steam Act, yet
can do so under the Indian Minerals Development Act (IMDA).  Operations on leased tribal land
are subject to the regulation of the BIA and BLM under the IMDA.  However, if they pursue
exploration of their lands as a tribe or tribal entity and retain all rights to the land and resource,
they may not be subject to IMDA oversight.  While this project was pending, the Energy Policy
Act of 2005 was passed.  It provides that tribes wishing to regulate energy development on their
lands can do so under an energy management plan that is approved and monitored by the BIA.
However, they forfeit the right to sue BIA over management of their lands.

NEPA/CEQA:  For this project the initial grant was with the DOE for an exploratory slim hole.
As the lead federal funding agency DOE considered the slim hole eligible for categorical
exclusion under NEPA.  Tribes are subject to the Endangered Species Act and most of the
various Cultural Resources regulations.  Biological and Cultural resource surveys were
undertaken as grant tasks and DOE approved the project under NEPA.

Although the tribe initially took the position that no BIA involvement was required, contact was
eventually made with the Redding and Sacramento offices by the Tribal Administrator.  BIA
agreed no permits were required under these circumstances, so after the well pad and sump were
constructed, application was made to CEC for supplemental funding and widen the bottom part
of the well.

The CEC grant triggered CEQA (California Environmental Quality Act) and an investigation
into whether a change to a larger well under state funding might prompt BIA and BLM
oversight.  BLM staff stated they had no experience working on tribal lands, but, would have to
take a second look at NEPA as an agency separate from BIA, potentially requiring an expensive
(unfunded) EA and delay of at least 6 months.  Note that DOE, BLM and BIA don’t have the
same categorical exclusion guidance, although they sometimes accept the determination of the
other lead agency.  So, as a regulatory matter, the project skated along on untested ice, but was
eventually carried by strict compliance with applicable regulations, and the power of tribal
sovereignty.

Because the well was an exploration well with no additional surface disturbance or significant
increase in emissions from drilling or potential well testing, CEC approved the widening and
deepening project under CEQA.  Actual approval to proceed with the wider bottom hole,
however, was withheld until DOE funding was exhausted.

EPA:  Tribes are subject to other federal laws, including the Clean Air Act, Clean Water Act, and
Safe Drinking Water Act, under which permits on other federal lands are issued by state agencies
for air emissions and discharges to the land surface.  On tribal lands, they are under the
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jurisdiction of the EPA, so contact was made with this agency.  There is a remaining issue as to
whether or not an Injection Permit might be required under the Safe Drinking Water Act if,
during or after drilling, there is injection test of produced fluids.  EPA staff suggested that FBIC
submit a plan of operation and request a “determination of applicability,” but the well has not yet
been tested and that issue was set aside until final plans for well testing are made.

BLM and CADOGGR.  Because the project had no apparent applicable regulatory oversight, the
Consultant Team recommended to FBIC, early on, that they voluntarily subject the project to the
technical review of the Bureau of Land Management (BLM) or the California Division of Oil,
Gas and Geothermal (CADOGGR).  The Tribal Administrator, at the time, declined to do so,
fearing “unintended consequences.”

Standards:   Applicable technical, and regulatory standards and procedures had to be identified
and voluntarily complied with by the Consultant Team. We lined the sump, complied with
standard well casing and cementing design and testing procedures, used an appropriate blow out
preventer (BOP) and tested the BOP in accordance with accepted standards.  We also wrote a list
of project requirements for personnel working on the Reservation, developed a drilling
Emergency Response Plan and Emergency Phone List, obtained chemical analyses of the sump,
and generally policed ourselves as to standards familiar to us from decades of experience.

Recommendations:

Agencies:  1) Resolve the applicability of BIA regulations under the Indian Minerals
Development Act (and self-determination statutes), as well as the Energy Policy Act of 2005
when a tribe explores or develops their own resources without a lease or “minerals agreement.”
Specifically, what is it that triggers IMDA oversight where there is no encumbrance of the land
or resource?

2) Provide a generic geothermal energy management plan suitable for adoption by tribes and
approval by the BIA, along with an analysis of the process for, and impacts of adopting, such a
plan under EPAct 2005.

3) In California, the Division of Oil, Gas and Geothermal Resources  (DOGGR) has
responsibility under an MOU with EPA to regulate injection under the Clean Drinking Water
Act.  On tribal lands, this responsibility falls under the jurisdiction of the EPA.  Determine the
jurisdictional, regulatory and permitting requirements for exploration well testing (which might
include an injection test) on tribal lands to assist EPA in their oversight role.
Tribes and Consultants/Developers:  Be aware of EPA’s role and engage them early in the
permitting process.

Respectfully submitted,
Anna Carter    annacartr@aol.com
Karen Moore  kma5@mac.com




