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KS. TINA BERGQUIST:

My major impression of the Staff Draft "Geothermal
‘Policy Option Paper ., . ." is that -notwithstanding repeated
statements that. geothermal development is to be encouraged by
streamlining the requlatory siting process, the ERCDC is trying
to confer on itself jurisdiction over the exploratory develorment
of the resource; thus, expanding regulatory involvement. The
Staff is proposing alternative methods of asserting control
over the county's conditional use -~ EIR process. o

The Warren-Alquist Act simply does not grant siting
jurisdiction to the Energy Commission for exploratory steam well
drilling. . See, letter to Mr. Robert B. Reeler, Deputy Attorney
General, from Dan Lubbock, re: Jurisdiction of the ERCDC, ,
November 8, 1977. For the Staff to say that the Commission
‘ simply chooses not to take: jurisdiction is to ignore the
-~ statutory scheme regulating geothermsl development and serves
to reinforce a posture justifying extensive control over the
county's land use prerogative. . .

The Staff clearly states that the Commission does
not want to be left out of the steam exploratory stage even .
if they have no direct jurisdiction. Two evils are seen to

demand such participation: (1) that the Commission would be =

powerless to advance a desired project if it was rejected by
the county or regional authorities; and, more importantly,
{2) that the Commission does not want to bé a pro former
rubberstamp of prior county action or to incur the rath of.

. county, developer, and utility by rejecting a county approved
project. o S T e e T e S ,

- The Draft Report -expands Commission jurisdiction

- from "facilities" [an electric transmission line or thermal =
~ power plant regulated according to the Warren-Alquist Ret -
P.R.C. § 25110] to "project” {as "total well and ‘power plant -
development" - Draft, p. 15]}. To achieve this step it becomes
recessary to manipulate the local EIR process [Draft, p. 18}].

- Several means of such action are suggested. -
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I. .Ihteté§eﬁ¢y Agfeeﬁehté'fV" o

The Commission has broad powers to arrange, by
- contract or agreement, generic research and development
_related to, inter alia, sources of energy, siting, energy
supply, public safety, ecology, and conservation [P.R.C.
§ 25216(c)]. , A

: The Commission may also “participate, as a party,
to the extent it shall determiné, in any proceeding before
- &ny . . . state agency having authority whatsoever to approve
-or disapprove any aspect of a proposed facility . . .°" :

~ [P.R.C. § 25220). P.R.C. §§ 25224 (Exchange of information'
‘with state agencies); 25309(g) (Biennial Report Energy

- Assessment); 25400 (ongoing assessment of opportunities and

- constraints presented by all forms 6f energy}; and 25401
(conductive research on the nature, extent, and distribution
of energy resources) give the Commission a wide latitude for ‘

involvement in any governmental agency proceeding in which it
wishes to participate. R ST '

II. Flexible NOI

This format would involve the ERCDC at the earliest
possible stages by requiring Commission concurrence in a
categorized specific site tracking plan. Since such activities
~would appear to be far afield from the realm of generic: studies,
the Staff has proposed that the steam developer would initiate
“the NOI process. Thus, the NOI proceedings could run simultaneous
- to the county's EIR. = e .

“Such a proposal is not within the statute. Steam

k-%thSpéctive.and production is not an activity over which the

- Commission has NOI jurisdiction. Such jurisdiction extends only
. to. “"facilities," i.e., thermal power plants and certain electric
- transmission lines. P.R.C. § 25517 speaks of ERCDC - jurisdiction
~over .a "electric utility.” That term is defined in P.R.C. . -
'§ 25108 to mean any person “authorized to emgage in generating,
~ transmitting, or distributing electric power . . ." Should the
Commission wish to stretch its definition of thermal power ... =
plant to include thermal wells which might eventually supply a

. 'geothermal power plant, the action - without the real electric .

i gtility - would fqreclose\any*AFC_hy‘anyone‘but the}steamlsupplieth‘

. You, of course, realize that to run the EIR with the
~NOI ignores the established sequence of field exploration before
pover plant commitment. The Staff’s suggested answer to this
problem is for the Commission to start processing an NOI without
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~cne being filed. That 1s, the Commzssron, under its generlc
study power - P.R.C. § 25309(e) - would "make its NOI or
eguivalent decision at the same time the county makes its
decision on the exploratory permits.” . [Draft, p. 23.] The -
“role of the utility is undefined. Wbuld we be intervenors
to.a hearing process controlled by the Commission or the

- cteam suppliers? Equally important. would be the questionm of

- whether PGandE could even assume: that it was to.be the utility.

~ Lhet would eventually build and operate the sited power plant.
‘The choice becomes one of either commitment before any steam  is
found (and being drawn into the supplier's EIR process) or waiting
untill the field is proven and, perhaps, bidding against others -
NCPA, pwp, etc., - for the steam and approved sxte.

There is nothlng in the,statute which authorized the -
imposition of the flexible NOI or the “"case® categorization.
¥While I won't dwell on the p0531b111t1es of disputes between
‘the Commission and the steam supplier over the initial- : L
categorlzat1on, you should be aware that any announced shortenrng o
of the review process may give cause to those¢ who oppose the o
project altogether to litigate a favorable site determimation.

. This problem also exists under the fixed NOI: "([Tlhe Commission

_should make adjustments in the vzgor of the NOI analyses rather _’
~than its supbstantive requxrements. - [Draft, p. 26.]

T1I. leed NOI

. : There seem to be less ptoblems w1th the frxed KOI:
a process which resembles current practice with the CPUC.

- The conditions llsted on page 27 appear: acceptable and wrthzn
‘the Commission’ s statutory authorlty. 4

The Staff is still suggestlng ‘ways of broadenrng Com~
nission jurisdiction. There is, again, an attempt to make the
steam supplier an NOI applicant - at least along with the R
utility (see, Chart, p. 31). If the supplier was brought in

_.&s co-applicant at the time the utility was ready to file,
the effect would be to draw the production well operation S
~ under the Commission's jurisdiction. As already discussed, ‘the
;1Pommzssion does not have jurrsd1ction over the steam wells.
© This is a back door attempt to gain something which it cannot
'dxrectly achieve and follows what pred;ctably will be an -V
sttempt by the ERCDC to run the county’s EIR show through its .
intervenor-party status and generic tevieu'materxal. {ggg,
HOI deflnltxon, P. 51.} - : L o

The use,of generic.informationAas a basis fdt NOI
findings may be acceptable if the subject is without actual
controversy. Perhaps safety and reliability of a standarized
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"JQQﬁérfpiant'design_wquld_be permissible subjects, though we
must ‘urge that any such process is more fully and adequately
- defined. Again, watch for expanding jurisdictional claims.

IV. Final Pbint

One final ppint.f.ThevStaff states that it is

looking into the possibilities of asserting CEQA/EIR juris-
~diction where it is not a permitting agency. This is a
- dangerous precedent and is not supported by either CEQA or

the Warren-Alquist Act. An EIR is required on "any project

they (all state agencies, boards, 2nd commissions) propose to
- carry out or approve which may have a significant effect on

the environment.” ([P.R.C. § 21100.] (Emphasis added.)

"Project™ is defined in P.R.C. § 21065 in part as:

"Activities involving the issuance“to_a
~person of a lease, permit, license, c o o
for use by one or more public agencies.®

The fact that the Commission is interested in the siting of )
steam wells does not grant them CEQA jurisdiction. Nor, absent

~ statutory basis, can they grant themselves a new role and .
‘use it to bootstrap CEQA involvement. The county, through

its active land use permitting authority, is the "lead agency"

' ‘for;CEQA'and has the responsibility to pcepare the EIR. -

RICHARD B. MOSS
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r. Robert B. Keeler - -

Deputy Attorney General I R
Office of the Attorney General = -~ . .
3580 Wilsnire Boulevara : S

Re: Jurisdiction of the Energy Resources
- *' Conservation and Developzent Commission

‘You have recuested the opinion of our office

-regarding the extent of jurisdiction-cf the Znergy Resources
Conservation and- Development Commission (ERTEBC) over geotzeraal

wells which are drilled prior to.the tine a utility propesss to

construct 2 geothermal power -plant. ie have reviewsc the Ener3gy . =

Act along with separate provisions of: the Public Resources Code

‘dealing specifically with geothermal resources anc have

determined. that the Legislature did not interd to and did aot.
vest jurisdiction over the development end operation of

"4O£ ﬁétémbuht importahce,isfthe £act that- the

”LegiSIatureanuearlyAas.1965_establishcd an elaborate schade

for the development and production of geotharaal resources

~‘throughout the state. . Pubic Resources Code Section 3700 et seq.,
- Stats 1965 ch 1483. In such enactment, authority is given '

initially to the State 0Oil and Gas shpe:viso:'andiuLtimatelybvj

to‘the‘Geotherqal;ResdurCes.BbardAljfto:j SRE Ry e
Ly :

The Suvervisor is empowered to issua written directives,
"concerning the drilling, testing or other operations.ix any

well 6rilled or in the process of drilling, or being asandoned.”

PRC § 3734. Sucn order is appealable to the Geothermal ResourcsasS

- Board. PRC 5 3762.

1
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PR supervxso the drllllnc, a orctLOﬂ,
© paintenance and abandonment Gf geotharnal
reseurces wells as to encourage the greatest
ultimate economic recovery of geothermal .
resources, to prevent damage to life, health,
‘property, and natural resources . . . ."2/
(PRC § 3712, enpha51s aoced )

- #ithin the provxslons of such ena.t:ent, bafore any

-well nay be érilled or redrilled, an owner or operator must _
file a notice of intention to commence d:llllng, which contains,

inter 2liz, location of the proposed well. PRC § 3724.

- Opereators are required to file. 1ndemn1t1 oon&s or other RS
‘guarantees of their complzance with-orders of the Supervisor.
- PRC §§ 3725, 3728.5. Owners are reguired to keep and file a log,

core record and 'history of the drllllng of each well (PRC §§ 3737,
3742.1) and failure to comply with the provisions of thz act may

‘impose crlmznal llabzlzty., PRC-§ 3754

All in all, the Leglslature Haa'eatab1lshed a specxfxc
'a,ency and detailed procedure, including an appellate process,3/

.- for- the. ccntrol of - the developnent of geothermgl resources in the
"‘s~ate. : ‘

.7.

In contrast to such specxflc legxslatlon, in the

‘ "Energ1 Act (PRC § 25000, et seqg.) the Leglslature was silent

ebout specifically including the control of geothermal well
developnent and proauctxon w1t51n the 3urxsdlction of the ERCDC.

- The 1hqu1:y has béen raised, however, ‘whether-or not. a geothernal

well is an appurtenant facility to & geotnermal power nlant ana

":thus wzthin ERCDC 3urisd1ct1on..;A‘<

It is established law that in order far a general

"statute to control and take precedence over a special one,

there nust be a clear indication by the Legislature of such 1ntent.‘

' !.atne v. Harkness (1963) 60 Cal 26. 579, 588; In re Willizamson

(1554) 43 Cal 24. 651, 654, Candlestick Properties, Inc., V.

- San Franc1sco Bay Conservatlon and Davelocment Commission (1970) -

1l Cal Apn 3d. 557, 565~56u. .y

“Phe 1965 enactment did nat contazn the nhrase, 'to prevent
damage to life, health, property and natural resou:ces.,_-
Such. was added in 1970., Stats. 1970 ch 117- ' »

‘.

Sectzon 3762 of the Publlc Hesources Coae authcrzzes appeal
from written orders of the Supervisor to the Geothermal

'vResources Board. - Specific procedures and the extent of. 3udlczal

'teview are set forth in Sectzon 3763 thraugh 37171,
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‘The spec1al otatute will take orecedence ‘even “if the
general statute was enacted later unless the two are .
irreconcilably 1ncon51$tent. ‘People v. Pacific Imp. Co. (190Q)
130 Cal 442, 466. Ryder v. Los ALtos (1954) 125 Cai App 2d.

- 209, 210“211-.~".;, o R

-

"Coupled w1th the requlrenent that statutes on the sane
subject matter must be construed together and harmonized if

_possible (Placer County v. Aetna Casualty & Surety Co.- (1958)

50 Cal 24. 182, 188~189) is a rule of. constructzon that

. unless the language of a statute permlts no alternative, a

construction leading to absurd conseguences will not be adoateo. :
Clenents v. Bechtel (TR) Co. (1954) 43.Cal 2d4..227, 233; :

13 Cal 2d. 620, 648

Departrent of Motor Vehicles v. ‘Industrial Acc. Comm. {193%)
YZ Cal 24. 189, 195; Jersey nald 11k Procducts Co. v. Brock (1939)

: Applying these rules,_zt is ev1dent that the Leglslature
did not intend that the ERCDC exercise jurisdiction over tne

-"fdevelopment and operatlon of aeothernal \ells.,

The 1965 enactment is 2 snec1 al statute ‘directed solelj

towards the develoomeént and oocrttion of geothermal wells within
‘the state. 1In contrast, thé Energy Act is directed ‘toward the

siting of thermal generatlon facilities, whi¢h nay be’ fueled with

" a variety of energy sources, not just geothermal energy. "The
relatlo1,ot the ERCDC to geotherrtl wells 1s only 1nc16ental;‘

As mentioned above, tne tnergy Act is dev01d of ‘any
cleat indication that the Legislature intended the ERCDC to have
Jurisdzctzon over geothermal wells,.and on examination- of the two

~acts, it can be seen that thev are not 1rreco1c1lably inconsxstent.

In the Energy ‘Act, the Leglslature chose to give the ERCDC the

~2uthority only to make “recommendations for state. policy and actions
- for the development of all ovotential sources of energy « « . -
~including .-, .. geothernal energy resources.”  PRC § 25401,

-~ emphasis added. -~The ERCDC also is only given authority to

establish researca and cevelo“neﬂt prograns into expansion. and :

acceleration of. develooment of alternatz energy sources,

including geothermal resources. PRC § 25600(c). The authorzty _
to conduct researcn proarars and to make recommcndations to othetl
state entities is totally conslstent with the exercisc of

- jurisdiction to control by another state agency. Consequently.
: the 1965 enactment, as speczal legl 1atxon, controls.~..
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A furtner 1nd1cat101 thau the Lealslature 1nteﬁde-*

'geotbefral developn ent and operation to remain within the
‘Jjuriséiction of the State 0il and Gas Sunerv1sor and the

Geothermal Resources Board is provided by subseguent legislziive

:Hlsgory to the Energy Act. 'In 1975, after the effective dasa
of the Energy Act, the Leglslature amenced thne composition oI

the Geotherral Resources ‘Board to include an adaltlcnal mead2ry

‘fplant in Section 25108 to mean that a geothermal well is an

(SRC § 3742), but it did not include any tepresentaglve of &2

- ERCSC. ' PRC § 3742 Stats 1975 ch 773.. From this, it is appazent

that the Legislature intended that the 1965 enactment ccn;ra_, and
that the ERCDC was not neant even to participate in the dzre
cevelonment and control of feothermal resources.,

Only 1f one stralns ‘the deflnltlon of a- ‘thermal ﬂawnr
appurtenant faczllty can the two acts be found to be incoms:
if such construction were aCCEQtEd, an absurcxty is c:eateu“aad
the entire siting process breaks down. If a2 well is an appirtenant

r‘chili ty to a power plant, over which the ERCDC has juri isdiczion,

then that well may not be drilled, or "constructed" in ths
techrical sense, 4/ without a certzflca;ion from tne ERCODC.

PRC § 25517. "In order to obtain a certificate authorizing

construction of 2 power plant, to wnlcﬁ the well is ann;:ta:znt,HT-'
the plant must have a2 site, the locatzcn of which must have Zsen

'annrovec by the Commission, PRC §§ 25504, 25516 and 255i9. ‘¥et
~ the site, nractzcally, cannot be  located: until sufficient st2an
*is discovered by drillzng more than one well at several — -

Gispersed locations in one-generzl area. . ‘Consequently, bsczuse
you can't drill a2 well until’ you have the final certificate Zor

the plant, and because you can't locate the site for the plzat

tntil you have the ‘necessary wells, vou can't site a ceother:al )

plant at 2ll. 5/ This is clearly contrary to the 1nteru of t

. Legislature which orovzded for expedited and vreferentizl
. treatment for the sxtina of geothernmal power. plants. in .
- Section 25540. Admitting that the ERCDC could seek to nsta:lish
& separate . procedure £0- rngulatﬂ the érilling of geotherzal

. ceve‘opne t, . such procedure would directly conflict with the .

abbreviated process establlahed especiallly for geother_al
power plants in snctlon 25540 SRR T

7 . :
,‘PRC § 25105 defines construction to include ‘the 1nsta11at-oa,
~of "pernmanent. ecuipment for any. fac1lity., The necessacy i
installation of casing as the well is drilled and required - =
. safety devices can be considered as the installation of ' :
‘pernanent. equipment for a facility, under the . ofbezed o
jurzsclctzonal consttuction of Sect'on 25108., SRR et

Tor those few wells which cay have been dt‘lled o:xor to t=e

.cffective date of the Energy Act, it nevertheless is caxte

‘clear that control over operztion and maintenance is soaci 1call~
-vested in the State Oil. and Gas Supervisor. . PRC. §€ 371¢, =715.
 Extensive regulations have been promulgated under the zut:s city
- of the 1965 act. (Txtle 14 Callf. Aamzn. Cooe S 1931.:, 1230
t °eq ) : S e e T .2

.-
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7(:'f";v - Sznce the argunent clalmxna ERCDC ]urzsdlctron turns
K on construction of Section. 45108 the concept of an-appurtenant

-faCllltj also can be examined. What 1s'"appurtenant” is usually
viewed in the. context of real property transactions. . The ‘ey in

. the cases analyzing such term is the ceoncept that whatever is
- appurtenant passes on transfer:of the- pr1nc1pa1 thing ‘or iteam
- transferred.  Soparks v. Hess (1860) 15 .Cal 186, 196;° Schumaan .

" v. Reichel, C R. Engineering Co.: (1961) 187 Cal App 28. 3i3,
~319; Van Rohr v. lieely (1548) 76 Cal App 2d. 713, 715. The
ability to transfer necessarxly contemolates ownership. It is

' fundamental that one can't transfer ownership to someth11g that

he doesn't own. In the case of geothermal wells, such wells
are not owned by the utlllty proposing the power plant. This
,,dlvzslon of owne.shxp is acknowleged by the Leglslature in the
-Energy 2Act wnere it treats utllltles ‘as alfferent perso1s than
“fuel producers. PRC § 2:216. &/ -

2 In llght of ‘the fore901ng. we feel tna; 1t is clear
_ that the ERCDC is not vested thh ]urxsdlctlon over geotnernal
wells. 7/ R T

S ”hank you for prov1dlng us w1th a1 opportunxty to
presant our analysis of ‘this natter.

(C ‘.;'._‘4' . -]*“,_itf 'i{." | Very truly yours, 1:3
L 'Dooql«dabodc

.. DAH G. LUBBOCK

-___-———-‘-—

A » ' R RN T S

Sectlon 25121 derlnes "fuel“ to 1ncluoe *any otner substznce

. used. prlnarlly for its energy content. which would: include

',73eothernal energy. PN o SRR g :

";Geotherﬂal wells can be used for erposes other than

. generating electricity, which- is acknowledged in the 1535

s . enactment. Public Resources Code Section 3757.2 governs

(_ "low-tencerature geothermal wells" which currently cannot b-
- used for generatxon of’ electrlc;ty.,_' . .



