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REPORT OF THE CHAIRMAN OF THE FEA TASK FORCE
ON COMPLIANCE AND ENFORCEMENT

I. Overview

The Federal Energy Administration (“"FEA") and its predecessor
organizations only have been in‘existence for approximately
four years, during which time a small band of truly capable
~and dedicated public servants have represented the agency with .
integrity and sought to make meaningful the principles |
upon which it was founded. That the Report of the Task Force
which follows is highly critical of the Agency's organiiation
and past performance in no way diminishes the quality of service
they have rendered. It is, moreover, important to take into
account the circumstances surrounding the Agency's creation,
and the environment in which it has been required to function,
in evaluating that criticism.

During its stormy four years of existence, the FEA has
been ;epeatedly faced with the prospect of extinction, as the
gévernment vacillated on the question whether federal controls
should be placed upon the allocation and pricing of our nation's
energy resources. A former FEA Administrator, Frank Zarb, |
in his testimony before a Senate Committee aptly described
the agency's plight in these words:

One of the most trying c1rcumstances that we have to live

with and still impacts the program's effectiveness today

. is the entire subject of FEA's regulatory activity. It
was conceived as only a temporary program. At first,:
it was due to expire on February 25, 1975, only 14 months

after it began; now, it is due to expire on August 31,
1975, 20 months after it began.



This fact has made it difficult for me and my predecessors

to plan and execute an adequate staffing program. It -

has ‘been hard to plan future requirements and attract

fully qualified and dedicated people to an agency

that offered very limited job security. We were able to

staff most of our positions initially with employees

from other agencies, principally the Internal Revenue

Service, but they hold reemployment rights which some

of them exercised either because they thought they saw

the first sign of the program's demise or simply for

personal reasons.

In the two years since Mr. Zarb's testimony before the
Senate, thé dialogue over the desirability of continuing
economic regulation over segmehts of the energyiindustry has
continued. Indeed, wutwithstanding the most recent change in
Administrations and the efforts underway to establish a new
Departﬁent of Energy, those within the FEA continue to labor |
under the constant suggestion that their efforts today will
be rendered meaningless by deregulation tomorrow. Accordingly,
if the Administration and the Congress truly desire an ceffective
and comprehensive energy and enforcement effort, polic§ objectivéé
must be clearly established and a long term commitment must
be made to accomplish them,

The effectiveness of any regulatory program depends in large
part upon the enforcement effort which underlies it. Rules and

: . . . [ . v
regulations permitted to be transgressed without consequence will
ultimately undermine public confidence—a matter of particular concern
when it affects deéisions'involving.our nation's precious energy
resources. Those subject to FEA's jurisdiction must meticulously

comply with the requlatory requirements if thc energy program is

to be successful and achieve its goals. A strong and vigorous
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enforcement effort is essential if that degree of compliance is
to be asscred. | | 5

The FEA's enforcement program has historically been'ineffecf
tive without either.the commitment or direction to do the jobf-
that, in retrospect, was--clearly requ1red With a lack of
a 31ngle—m1nded sense of purpose and commitment -from the hlghest
levels of the Agency, the enforcement program has fioundeted
and moved from crisis to crisis with few real successes. Under
each Administration, and subjected to the oversight of one |
Congressional>committee.after another, the Agency's enforcement‘
resources were te—programed time and again to satisfy_a real or
imagined‘crises—of—the—moment when it should nave been comprehensively
addressing the more fundamental problems in the industry it was
required to regulate . ' '

It was in recognition of these problems that in February 1977,
the present Federal Energy Administrator commissioned a preliminary
study which indicated that the difficulties with the enforcement
and compliance program were in fact as great as suspected. Pursuant
to the tecommendation of that preliminary study,‘the Administrator
established the Task_Force yith a mandatewto conclude its work
- within 60 days and to provide him with f1nd1ngs and rec0mmendat10ns
de51gned to achieve needed program 1mprovements.

Overcharges to the consuming pubiic, possibly amounting to several
billions of dollars, have yet to be recovered. Nevertheless, given the

magnitude of the violative conduct that has occurred, particulariy
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during the embargo period, it is somewhat understandéble that certain
fundamental problems eluded the Agency.

It is from this perspective the Task Force undertook an
evaluation of the FEA's compliance program. Although the Task Force
found in virtually every program area unresolved issues and the heed
for substantial enforcement actions, it appears that a disproportionate
amount of the overcharges suffered by the consuming public may héve
inured to the benefit of the nation's major refiners. Until the Congress
and the Administration act to create an enforcement and compliance
program of sufficient dimension to cope with all of the unresolved
issues—action which is clearly called for—the Agency will have
to focus its limited resources upon the core problem. And, the core
problem is that presented by the majorirefiners.

Unfortunately, to date, the FEA's efforts to secure compliance
from our nation's major refiners héve_been a failure. During the early
years of the refiner program, only one or two auditors were assigned
to some of the major refiners with global operations and billions
of dollars in corporate sales. Even today there are entirely inadequate
audit resources and no lawyers assigned on a full time basis to
any of the major refiners. Given the size of the pfoblem, the limited
work that has been done to date, and the enforcement problems that
necessarily accompany any attempt to remedy aged violations, a major
new undertaking is required. Without such a bold new initiative,
the Task Force's best estimate is that it will not be until the

mid-1980's that even the audit work on the major refiners can be
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made current. Since tpe‘activities in-question appear to have occurred -
largely during the embargo period, a time table extending into the
mid-1980‘s is completely unacceptable. -

As time passes it becomes more difficult to audit and
detect o0ld violations and to establish‘ equitable programs to
return monies to those who have been overcharged. Continued
delay in the program can only assure that those who have not
complied with our national energy laws will be able to retain -
the fruits of their violative conduct and that those who have
been victimized will not receive remedial and campensatory relief.

A gross injustice will have been perpetrated.

The major refiner problem should be addressed by a program,
developed within three to four months, that will thereafter bring
audits and case resolution concerning transactions through calendar
year 1976 to completion within eighteen months to two years. If
this'goal is to be accomplished, the priorities of the Agency
‘will have to be drastically reorganized, and full support from
the highested levels of the Department of Energy will be an
absolute necessity. FEA's enforcement program will need to be divided
into three basic components—-major refiners, the unresolved audits and
cases in each of the other regulatory programs, and current problems.
The Agency will need to redeploy its limited resources to address
the non-refiner aspects of the reorganized enforcement program. It
needs to resolve a backlog in critical program areas, including willful
violations by major independent crude prbducers and resellers, and other

matters involving substantial overcharges, and it must be able to
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effectively respond if enforcement problems emerge in connection with
future energy shortages or.other crises. N

_ With respect .to the major refiner prograxn, an overall audit/enforcenient
strategy will have to be des1gned which employs teams composed of lawyers,
auditors and system analysts who are specially tramed to examine each
level of a major refiner's operations. If the program is to be successfully
concludeci within the suggested 18-24 m:)nth period, the historic audit
... strategy of the ayency—which begins at the producticn/ import level and
wntinues downstream through the refiner to the reseller/retailer——will
have to be reordered A new stra'regy which seeks snnultaneously to examine
each operatlng level of a major reflner will have to be devised. ‘

The most effective way of accomplishing this miseion, and of
insulating those engaged in it from being diverted by new crises is
to place them under the direction of a specially appointed high levei
official with a national reputation as a tough enforcer and litigator
who is possessed cf.‘ high integrity and outstanding management skills.
Not unlike the concept of a Special Prosecutor, the official'selected
to direct this major refiner program should report directly to a high
level within the new Department of Energy and have complete respon51b111ty
for marshalling and organizing the Agency S resources, structurlng and
implementing the audit program, and handling the ensuing enforcement
actlons, 1nclud1ng any litigation commenced in connection therewith.
The Agency should be prepared to commit a substantial number

of its best personnel to the program and should organize its remaining
resources to render priority interpretative and administrative services
to this special group.q Beyond this‘ commitment of internal resources

~
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and personnel the official selected to d1rect the major ref1ner effort f
should seek, during its initial planlng stages, as51stance from other
' agenc1es of the government and the prlvate sector in developlng the
approprlate audit strategy to carry out the program. Because of the
t1me pressures'under which this spec1al effort will be operatlng, it
is extremely 1mportant that the audit strategy adopted be the correct
one and ‘that it be utlllzed only after 1t has been tested and its s
effectlveness assured. ' i

To be successful the major ref1ner'program w1ll-also need thel
cooperation and ass1stance of the Congress and other agenc1es of government.
If the effort requires spec1al leglslatlon to require the violators to .
d1sgorge'unlawful gains they may have obtalned, the Congress should
- promptly respond. To facilitate effective prosecution by.those most‘.
familiar with the cases-developed, the Department of'Justice should
deputize the attorneys assigned to this effort as Special Assistant
United States Attorneys providing them direct access to the courts
to prosecute and defend all ensuing civil actions. Similarly the Civil
Service Comm1ss1on and the Office of Management and Budget should,
where appropr1ate, relieve the special group of the rlgors of federal
employment and budget pollc1es and procedures so that highly qual1f1ed :
persons can be expedltlously brought to bear on the task In short, |
the effort which seeks to recover billions of dollars for the consum1ng
public, must receive the complete support of our government if 1t
is to succeed. B

Th1s spec1a1 effort will most certainly be expedlted if the

major refiners voluntarlly agree to cooperate fully with the
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mission to be undertaken. Each should be given the fullest
opportuﬁity_to‘demonstrate that it has acted as a good cor-
porate citizen and has neither overcharged nor overreached

the consumihg_publip. Coming forward voluntarily will sighi-
ficantly serve to remedy the massive gap in credibility that has
developed.

If, onvthe other hand, the majgr refiners prove recalcitrant
or uncooperative at any stage, the full resources of the government
should be brdught to bear to assure that the program will proceed
in a timely and effective manner. I believe that there is no
réaligtic way of“addressing the enormous,pmoblems that have ,
been presepted bf the major refiners outside of organizing and effecting
this recommended program. Accordingly, if this set of recommendations or
an alternativg strategy with the same effect is not adopted, I suggest
that the.Administrator seriously éonsidgr closing further inquiries,
into the activities of the major refiners during the embargo pericd.

The resources of the Agency, which are not needed to continue the
major refiner program, must be re-organized to deal more effectively
with other»existiné as well as emerging problem areas. The Task Force
is very encouraged with the attitgde qnd desire of the compliance staff
and its current leadership. However, much more than the will to do a
better job is needed. The FEA must develop new techniques and a organi-
zational structure to deal with its current caseload and dispoée of
its long pending non-refiner cases and audits.
The enforcement program will be greatly enhanced by»the implementation

of a self-reporting system. Exclusive use of the on-site audit, while
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workable in some instances, has not béen a universally etfeétiVe en—
forcement tool. 'Thas, one of the Task Force's principal recommendatiohs
is that a new enforcement strategy be impieméﬁtéd by the Agenéy.‘That
strategy embodies the approach of placing an ‘appropriate dééteé of
responsibility on those subject tohthe”regulations to gather and report
information to the Agency in a manner which subjects their compliance A
to verification. If it proves workable, the seif—reportihg conéept can
be extremely important in structuring a manageable and effective
enforcement program for the future. |

I also believe that a more efficient compliance system can be es-
tablished by consolidating the compliance operations of certain Regional
Offices—for example, the compliance operatiohs of‘the'Boston,.Naw Yérk
and Philadelphia Regional Offices. Moreover, as presently organizéd, the
Regional Officeé are operating inéfficiently and there is a hotabie laék
of coordination between the legal and audit staffs and their respective
overseers in the National Office.

Currently, the FEA has little or no capacity to handle the flagrant
or willful violations of its regulations. The Agency has v1rtually
no attorneys who are involved in the dayfto-day investigation of
violative conduct and its fraud inVestiéators are few.in ﬁumﬁer. Steps.
must be hnnediately taken to develop a more effective investigatory and
litigative capability within the Agency. At a minimum, qualified investi-
4gative attorneys and accountants should be hired to operataiout of
the National Compliance Office. Once an investigative and litigative

expertise is developed there, trained personnel should bé.assigned



throughout the system.PAs”a‘éritical,part 6f'this'Qndertaking, tﬁé'.
Agency's audit and legal functions as they relate to the'Compiiéncell'
program, which are now separate, must be merged in the Office of
Compliance.

I believe'that all the necessary safeguards to iﬁsﬁté thé:internai o
" integrity of the compliance program must be developed. During its study,
the Task Force learned of instances where even the most basic conflict
of interest principles were not adhered to—a practice that cannot be
permittéd. The National Office must acquire effective control over the

compliance program and“it must be ever vigilant in its review of the

compliance work being performed in the field.

Major Findings and Conclusions

The Task Force, during the brief period of its operation, has examined
the compliance program at both the National and Regional Office leQels.
The problems found exist at both levels and span a broad range' from
a lack of program management and competence to an absence, in some few
instances, of basic integrity. .

The FEA's enforcement program has always lacked basic direction
and focus. While it is understandable that a program conceived in crises
would-be plagued with basic faults, over time necessary corrective action
should have been taken. That action has not yet been taken and the time
for excuses and recriminations has come to an end. In order to determine

exactly what new measures are called for, it is essential to review

certain basic findings and conclusions.
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(1) The Goals and Objectives of the Enforcement
Program have neither been Adequately Articulated
nor Effectively Executed . .

When'Congress enacted a system for the economic regulation of those
engaged in energy related activities, the natural assumption of the
consuming public wés that the expression ofAnational-policy embodied
in the new legislqtion would be rigorously enforced. The public legitimately
expected,that violative conduct, particularly by industry leaders,
would peldetected by vigorous and competent investigative work and that
appropriate remedial and compensatory action would be taken. Unfortunately,
these public expectations have been largely unfullfilled evén though our
nation's consumers—particularly during the crisis of the 1973-1974 |
0il embargo-may have beenvvictimized. Unfortunately,‘while industry
; giants may have been engaging in substantial violations of our national
energy laws, FEA enforcement objectives have, for the most part, not
been directed toward bringing the full brunt of .the federal government's
resources to bear on the violators.

Enforcement pmogram objectives and priorities need to.be re-organized-
to focus the Agency's limited resources on targets presenting the maximum
opportunity to remedy the wrongs that have been done} deter further
violative cqnduct and compensate those who have been overreached. The
principal thrust of that program reorientation must focus upon the
major refiners. It is they, not the corner service station operators,
who are the natural targets of an enforcement progfam,designed to
assure compliance with the efficient allocation and pricing of our
nation's petroleum products. Very little has been done to monitor

the activities of the major refiners and too little has been accomplished
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in recovering amounts overcharged. That not a‘singleAaudit has been
completed of a major refiner, particularly for the embargo period, is

in large'part attributable to the fact that the Agency until recently

had assigned only a limited number of auditors to examine their critical
operations. Even today there are no more than 14 auditors, and no attorneys,
assigned to the examination of any of the.major refiners.

Unfortunately, even where multiple auditors have been assigned,
little has been and is being accomplished—audit programs are
inadequatg, recalcitrant subjects delay the provision of needed audit
information, and insufficient recourse is made to computerized data.
The best estimates the Task Force was able to receive from the Agency
are that, under existing programs and priorities, the major refiper
audits——let alone the legal pursuit of violations uncovered—for
the period 1573 to the present will not be completed until the mid
1980's. It is the Task Force's conclusion that unless immediate and
drastic changes are made in the goals and objectives of the Agency's
enforcement program, the public‘s expectations may never be fullfilled
and those who have violated the law will be permitted to retain the
fruits of their misconduct. ‘

(2) The Enforcement Program has Not Received

the Necessary Attention and Resources to be
Effective o

Since the inception of the Cost of Living Counsel‘s (“CLC") regulatory
program tor petroleum products, the CIC and its successors, includihg
the FEA, have failed to devote the necessary attention and resources
to the enforcement program needed to;carry out the purposcs of the |

statutes and regulations they were charged with administering. Not
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only has law enforcement been denied the prominence within the Agency
that is needed to insure the efficacy of the system, but also those
charged with the ultimate administration of the enforcement program
possessed neither the experience nor the desire to undertake the job
that was called for.

Inexperienced non-career appointees were routinely placed in charge
of Regional Offices having the principal respbnsibility for éarrying
out the Agency's nationwide program. Some of these persons did not
possess the requisité competence to administer an enforcement program,
and at least one former regional official appears to have engaged
in personal conduct that is highly'questionable. To be successfui'a
law enforcement progrém must be marked with integrity and its basic
policy and tone established by committed and competent leadership.
Lacking these basic characteristicé, an enforcement prograﬁ is
is doomed.

(3) Organizational Problems have Plagued FEA's
Enforcement Program since its Inception

In reaction to the oil embargo, a hastily contrived enforcement
program was established by the CIC to insure a minimal level of compliance
with the petroleum pricing and allocation regulations that had been
adopted. Audits of the vérious ccmponenté'of the petroleum industry
were begun with little planning, by a team of Internal Revenue Service
auditors hastily assembled to administer the program. It is very difficult
to assess the adequacy of these early audits since, in many instances,
virtually no supporting documentation was prepared. Subsequent examinations

of some pfeviou§ly audited firms uncovered substantial violations.
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Nonetheless, no systematic program was ever been established on the
national level to review closed cases.:

Over the years, while ‘some organizationél improvements were im-
plemented to relieve the chaotic conditions under which the enforcement
program was initiated, the entire program was never really placed
on a firm organizational basis. Rather than seeking to completéApre?plénnéd
" objectives or devising imaginative program responses to emerging problem
areas, the Agency instead responded to the crisis pressures it was
continuously subjected to by the industry, the public and the Congtess.
There appears to be little evidence of national initiatives to learn
the critical problems in the industry and organize thé resources of
the Agency to deal effectively with them.

Under the enforcement program as it now exists, virtually all
of the auditing and enforcement activities take place at the Agehcy's
ten regional offices. The administration of the program at the regional
level ﬁas been diffused and placed under three different offices—that
of the Regional Administrator, Regional Counsel, and the Reqional
Director of Campliance. Since the powers of these three offices often
overlap, it has been virtually impossible to assess responsibility
tor program results. One of the major reasons why the compliance effort '
has not been successful, is the fact that while the National Compliance
Office has had the responsibility for the compliance program, it has
not had the concomitant authority to discharge its functions.

In some cases, personality clashes among the individuals occupying o
the threée regional positions have caused alrgady strained relationships

-to deteriorate further. In some of the Agency's regional'offices,
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organizational problems as well as\pgpsonal relationships among senior
regional personnel have severely handicapped enforcement activities.

Organizational problems have been further aggravated by an inappropriate
definition of the role of counsel.in the enforcement process. Rather ..
than entering an enforcement matter at an early stage,vcounsel often.
first sees results of an audit after a.Notice of Probable Violation
has been‘d¥afted.,Attorneys generally:perceive,;heir role as that of .
impartial evaluators of the legal sufficiency of the case.

No realistic time limits are set for counsel's review or, where .
deadlines have been established, they often cannot be met. On those
occasions where counsel feels pressed because a matter has lingered
“ too long in his office, files are often returned to the auditors with
a request that supplemental information be supplied. While this temporarily
relieves counsel of responsibility for the matter, and the Agency's
case tracking‘records show prompt turnaround times, effective law enforcement
, 1s no longer the objective. Auditors too have learned the game well—when
, the additional information requested is obtained, the case is once again .
sent to counsel who may, in turn, return it to the. auditors for yet.
another round of review. This exercise in administrative "ping pong".
ultimately paralyzes not only the enforcement process but also.those -
who are charged with its administration.

To make. the enforcement program effective, counsel must abandon
its detached role aqdvbe afforded an opportunity.to participate in the
creative pride asggciated with developing and presenting a case. This
can bg best accomplished by having attorneys play integral roles in the

development of individual enforcement actions at their incipient stages.



I strongly urge. that qualified,investigative and litigative attorneys,
hired under. Schedule A appointing authority of the Civil Service Commission,
be innediately‘assigned to,,and»placed under the supervision of, the
Compliance Office at the National and Regional levels. General Counsel .
and its counterpart in the Regions should continue to serve as the legal
adviser to the Administrator on the enforcement program and have a full -
opportunity to review all enforcement actions on avtimely basis on behalf.
of the Administrator. (

(4) The Campliance Program has not been Managed
Effectively

Related to the organizational probléms detailed abdve,“the Task
Force has found a pressing need for the adoption of pfoven managérial
techniques. The Agency certainly has'an.impressive array of computerized
programs and policy plannihg units. But,Ait is virtually imposéible
to fix accéhntability for a particular matter at any given point in
time. One Regional Office analogized submitting a matter for home office
review to “drbppiﬁg'it down a deep black hole” where the status of the
matter, or even the pefson in the home office to whom it had been assigned,
remain obscured for months. Another office noted that repeated telephone’
calls to headquarters féiled to surface the status of pending cases.
Under these circumstances, it is not difficult for me to understand
why case after case lingered for extended périods without resolgtion.
Obviously, for ahy enforcement érogrgm fo be effective,‘it must
be properly manéged. - Each matter must be susceptible to stricé'éécountability
at each stage of‘its,developnent. Where delays occur, the system must
be able to flag where the breakdown is iocated, its cause and Ehe persons

responsible.



wheré management  is ineffective for whatever reason iﬁ\beédmes
relatively easy to defeat the sYstem.‘The'case backlog that has developed,
the inability of both staff personnel and the public to obtain agency
interpretations, and ‘the lack of national review of major compliance
activities is largely the result of the Adency's inadequate management.

(5) The Agency Lacks Vital Resources

It is quite clear that ‘even with an effective organization structure
and proper managerial techniques, an enforcement program caﬁnot'beﬂefféétivéﬁ
without adequate numbers of cbmbetenﬁ'pe:sdnnel; Addiﬁidnal perSOnnel:areu_
required in all phases of ;he'Agency's work. More skilied auditors, qualified
attorneys, experienced investigators and systems analysts.aré vitally
. needed. But shee; numbers are not enough—that was the problem with
importing overnight into the program several hundred Internal Revenue
Service auditors four years ago. The Agency musp seek quality personnel
possessed of the :equisite skills to administe; a complex legislative
scheme which regulates an industry with the wherewithal to employ the
finest legal, management andlauditing talent to oppose its directives.
Presently, most of phe Agency's lawyers are not sufficiently skilled .
to investigate complex cases.. It has too few auditors and qualified
investigators adeguately to handle its pending workload. .

(6) Need for a Stronger Role of the National Office
of Compliance in Enforcement Activities

Until recently the FEA's enforcement program has been principally
administered by the Agency's Regional Offices. The National Campliance
Office has done littlé more than attempt to respond to inquiries ‘
and provide minimal direction. The National Office éﬁﬁuld, however,’

establish the necessary enforcement goals, provide techniques and .
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strategy for their achievement and, above all, provide the necessary
oversight for the program £o éssure iﬁs effective and efficient operagion;‘>
With an intern@l system of controls that closely track the progress of |
pending actions and problem caseé, and through periodic inspgct%gns
and personal visita;iqns to the Agency's field operations, the Admini§trato;
can fix the responsibility for the conduct of the Agency's enforcement
program with the National ‘Compliance Director — it will no longer be
acceptable for participants in the proaram to explain their noﬁrperfqrmance
by citing baqklogs‘and inattention. | ;
Equallf ¢ritiqal to the overall success of the Agency‘'s enforcement
program is tﬁe development of the résources and expertisé“withip the National
Office of Compliance to perform audit and investigatory work involving issues
of national importance or mattegs which_are beyond the resources or interest;
of any one region; Thus, the Agency needs to es£ablish a division within
National Compliance, composed of lawyers, accountants, financiai and systgms;
analysts, accountants and investigators. The Division could then organize -
its resources into teams to respond to problem areas of particular interest ;;
to the National Office. In additiqn_to reacting to problems on an individual
case basis, this National Unit could also assume responsibility for |
-such problems of national concern as transfer pricing andjdisappearihg
0ld oil. |

(7) The Agency should Enforce a Rigid Code of Ethics

Although the Task Force waé neither_formed to seek out %nstances
of internal wrongdoing, nor sought to do sa, sevgral matters involving
questionable staff condug;‘have come to the Taék Force's étteﬁtion.
When the Tésk Force visiteé one Regional Office, it learned of certain
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1ighly quéétionable activities.by the former Regibﬁal Administrator. Aﬁ ,
employee in the Officé informed us that when this Administrator was in
charge,'cbnditions deteriorated to suéh an extent that the employee was
afraid to leave agencyArecords at the office and féit compelled to take
thém home with him each evening. The empldyee did not know Qho to turn
to for assistance in the National Office. This particular Regiénal
Administrator has been féplaced. : |
Vburing the course of this same visiﬁ, the Tésk Force learned

- of possible misconduct on the part of certain other staff‘employees.:
Unfortunately, it appear§ that at least two staff mémbers received
certain benefits from oil companies while these companieSVWere
-engaged ih‘dealinés with FEA. The benefits, which were in the fofm
-of free lunches and fishing tripé, were’not monetarili sighificant,
- but are nevettheléss incompatible with professional and ethical
standards and undermine the overall integrity and credibility of
the Agency. I have been advised that the Agehcy referred this
‘matter to the Juétice Department which declined to prosecute, and
that the Agency disciplined the staff mémbers. |

Since misconduct of.this nature tends to be infectious, other
employees mighf be tempted to participate in such activitiés, parti-
cularly if the moral tone set by the Agency's leadership is perceived
as permitting-it. what occﬁrred in thié Regional Offiée shpports
the theory théf misconduct by managément can create a‘ciimaté
| conducive to misconducf by lower-level employees.
The Task Force also learned that férmer Régional empioyées whé afe

no longer with Ehé Agency may be appéaring before the Agency on matters
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in which they were involved as staff members. In one case, an FEA
auditor responsible for auditing a particular firm was subsequehtly
retained by that firm to represent itfih_negotiations with the Agéncy
in respect to f;ndings of overcharges he had made while he was an EEA
staff member.';ihe.Regioﬁal Office personnel, thle recoéniziﬁg the |
impropriety of;fhe former staff member's conduct, simply did not know
how to deal with the matter.

Finally, it appears that a nunher of staff amploycco may be supple=
menting their income with outside employment. Although the Agency is
dpparently aware of this practice, it has not attempted, in individual
cases, to determine the amounts of additional compensation, the manner
in which it wés earned, and the persons with whom Agency personnel
have been associated in these undertakings.

Since. the Task Force only gathered a limited amount of information
in the area of questionable staff conduct, I urge that a full study of
such practices, to the extent that they ha&e not been already fully
considered, be conducted by the Agency. One fant is clear—nothing can
be more harmful to the proper functioning of an enforcement program
than practices that compromise its integrity. This is particularly
so in sensitivé programs, such as the one administered by the FEA,
where the amouhts of potential violations are very large and the
incentives foricorrupting public officials are great.

I believe that the Agency must implement and enforce a rigorods code of
‘ethics which will, among other things, identify problems of staff misconduct
at an early stage — gnd provide a mechanism for effectively dealing with

them. Such procedures should establish clear lines of communication for



enabling employees to report instances of misconduct by fellow employees
without fear of retailiation or reprisal. I believe the recent establish-
ment of a strong Inspector General's Office within FEA is an important

and necessary first step in obtaining that objective.

(8) There has-been a Lack of Acceptance of the Agency
by Industry and the Public

The Task Force received a large number of adverse éomments from
various industry groups concerning the FEA operations in general and
the enforcement program in particular -— comments that are a matter
of substantial concern to the Task Force. 'While it.is nof uncommon
for an Agency to be criticizedvby the entities.it ;egula;es, the nature
of these comments are of a different dimension because they reveal a
vlack of respect fér the Agency as well as for the professionalism
and oompetency of its staff. Criticism also was directed at the quality
of the regulations and the lack of expertise and knowledge of industry
operations and problems by Agency personnel.

Unfortunately, this general lack of respect for the Agency has
manifested itself in many ways, including the refusal to comply with
staff requests for information and a lack of a confidence in thg prodess
of regulation that is conducive to promoting self compliance. If the
Agency is to discharge its responsibilities effectively, it.must engender
the respect of the industry it regulates and the support of the consuming
public. While the industry must be dealt with fairly and equitably,
the Agency must‘make it clear that it has the ability.and commitment
vigorously to enforce its regulations.

The various segments of the consuming public who should be protected

by the federal energy laws have also been quite vocal in their criticism
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of the Agency, particularly with respect to the inattention by the FEA

to their written complaints or other cOrréspondence.- Indeed, a review

of pending requéstd for rulings before’ the General Counsel's Office reveals
that some requests, received over three years ago, have not yet even been
acknowledged by the Agency. Obviously, this circumstance must be corrected
if the Agency hopes to maintain public support.

In addition, the Agency has been subject to criticism from various
Congressional committees having oversight responsibility for-the Agency's
activities. This has manifested itself in numerous requests to Agency -
personnel for information and:documents and by several critical studies
of the Agency's operations. Implementation of ‘a positive and vigorous
enforcement program will go a long way toward alleviating this criticism.

(9) The Adency has a Morale Problem

The morale of the staff of the FEA is low. Staff members have expressed
several major criticisms’of the FEA's enforcement operations including
its inability to move pending violation cases through the Agency's review
system. In addition, virtually every staff member involved invenforcement
work interviewed by the Task Force expressed frustration with their inability
to obtain critical interpretations of particular issues that are important
to the completion ot pending cases.

Some staff members were critical of the' continually changing work
program assignments received from the National Office. Often employees
are removed- from  their ongoing work projects and assigned, on an urgent
basis, to other matters without being fully advised as to the reason

for their changes in assignments. After the new assignment has been

XxXii-



completed, it is difficult for the employee to return to their old
assignments and pick up where they left off.

-~The-Regional Office staff has also complained that they are not
given’'sufficient. flexibility in deviating from work plans ordered
by the National Office. While the Task Force is not in.the position
to pass judgment on this particular'criticism, it believes that.
highly qualified and motivated persons cﬁarged with carrying out-
the program should have significant input in determining the most
. effective manner and method for performing their jobs.

Another complaint expressed in the Regional Offices relétes to
the ability of industry to undermine Regional enforcement efforts
by going over their heads to high FEA officials in Washington. This
,complaint has not been verified; however, the allegation should be
. carefully investigated, and, if true, should be remedied.

The morale of FEA auditors assigned to the major refiner audits is
particularly low. During the course of one of its Regional Office visits,
the Task Force observed the audit team at one refiner.working under
difficult conditions in th small rooms totally isolated from the
operatiqns of the company under audit. All requests for information
made by these auditors were channeled'througﬁ a person designated
by the refiner to act as a messenger for passing the information
along to apprdpriate staff at the refiner. Responses to requests
usually took weeks to be processed and there was little opportunity
to obtain oral explanations of refiner documents without first having

made an .appointment to speak to the knowledgeable refiner personnel..
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When a refiner representative finally appeared to provide the necessary
explanation,: he was sometimes accampanied by counsel.

The low morale of the_staff is»largely attributable:to the lack of
dedication and purpose in the Agency. It is my belief -that the leadership
necessary to imbue-the staff with these ideals now exists at the National :
Office. The-necessary‘steps should be taken immediately to transfer this
spirit to the entire enforcement team. |

How a sense of purpose can be brought to the Agency's enforcement
program is exemplified by. the Task Force's Philadelphia?experiment. °
There the Task Force's decided to isolate certain cases oending in
‘the Philadelphia Regional Office and attempt to dispose of them ond
an expedited basis. A small team of three-or four people was asked
to examime pending cases in the Region under $100,000 (which repree
serited a.majority of the Region's caseload), and to dispose of as
many of.the cases as possible within a tem—day working period. Although
the attorney in charge of tﬁe experiment had no prior knowiedge of the |
cases, some 44 units of work were materially advanced during rhe ten—day
period. The success of the Philadelphia experiment both exceeded our |
expectatlons and demonstrated what can be done when hlghly motlvatedloeople
are given a partlcular goal ., A

The team members also made an 1nterest1ng observatlon concermlng
this prOJect They reported that only a very small portlon of thelr

on—-going workload suffered a setback as a result of their being

removed from the1r normal duties to participate in the experiment.
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Several conclusions can be drawn from the Philadelphia experiment.
It demonstrates that people can be motivated to a high level of

accomplishment when given a.sense of purpose and an+objective. As

‘a result, they can overcome numerous seemingly formidable barriers

to effectively complete an otherwise seemingly impossible task. The
Task Force-urges that the Philadelphia experiment be used in similar
circumstances. It can serve as a tool‘for reducing the number of
pending cases, enhancing the morale of the staff, and eliminating the
inertia that seems to have infested the work of the Agency..

(10) The Agency Needs to Realign its Regional Compliance.
Offices

Although the FEA has ten Regionai Offices, each with a Cdm?liance
and ﬁegional Counsel staff, the allocation of personnel to the Regions |
is not consistent with the Agency's overall workload requirements;

For example, since the Dallas Regional Office is responsible for approxi-
mately 60-65 percent of the dollar volume of regulated transactions it

iz

presents the greatest potentlal for effecting consumer recoveries.

Yet, that Office has only 37 percent of the Agency's total Compliance

personnel., Viewed from another perspective, the_New-York Regional
office secured only $4.3 miliiOn in rolibacks and refunds between
July 1, 1975 and May 31, 1977, at a direct cost to the Agency (i. e., that
Office's budget) of approx1mately $3.8 mllllon._ An analysis of certain
of the other Regional Offices similarly demonstrates that the eoet of
the Agencf's.remedial actions has far outweighed the program fesﬁits
they have achieved. | . o

A costébenefit approach, of ocourse, should not be the éole basis
for developing or justifying compliance and enforeement brograms or
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the deployment of Agency personnel. However, when the Agency is faced
with difficult management decisions and limited -resources, priority.
treatment should be given-to areas whefe there are»like}y to be large
dollar -recoveries or opportunities for controlling principal access
points for the pass-through of illegal overcharges (e.g., refineries).
As an alternative to the present status, the Agency may wish to consider
realigning the functions of cértain Regional Offices. For example,
the Compliance“programs pfesent;y locate@:in_Boston,APhiladelphia and
New York might be consolidated, .while additional area and Regional
Offices are established 'in the areas of more significant program
involvement.

(11) The Agency does not Possess the Competence to Handle
Willful or Flagrant Violation Cases

A number of cases have come to the AgencY‘svatteﬁtioﬁ which
cléarly suggeét that Qillful or knowing violations of FEA regulations
were comﬁitted. The Agency’s in&estigation of these cases has not
beén effective fof aﬂvariety of reasons. .Rareiy have Iawyers been
assigned to participate in the.inquiries. Moreovér, very few persons
within the Agency appear to possess the expertise éo conduct an‘in-
vestigation which’may ultimétely‘involve criminél prosecutioné. Alﬁhough
it is aimoS£ essential iﬁ Cases‘such'as these to'éﬁbpoeh; documents ahd
record testimony under oath, these in&éstigati&e.techniqués-are‘élmost
never employed. AR |

'As a first step, the FEA must immediately assemble a specialized‘
group of attorneys and auditors in the ﬁa£iohal Compliance Office to

actively'pafiicipate in these cases. As soon as these staff members
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familiarize themselves with the special characteristics of the FEA's
enforcement program, their talents and experience should be shared
with the various Regional‘Offices; Given the urgency of the 'Agency's -
need for experienced personnel,’ the Task Force believes it will'be'
necessary for the FEA to tap the resources of other federal agencies
with well-developed investigative and enforcement programs.

(12) The ngency should have the Authority to  Handle its

Own Civil Cases and not Have to Refer such Matters
to the Department of Justice

The Agency has broad powers to remedy miolatiVe'conduct in both - .
the civil and administrative fora. Up until this time, however, the
Agency has virtually abandoned its power to bring a civil injunctive
action or seek restitution in the federal courts. Not doing so has
impaired the effectiveness of the Agency's enforcement program; In
large part, the FEA's reluctance to bring c1v1l actions is due to the
Agency's lack of authority to represent 1tself in Court. In addltlon;
despite'the enormity of the Agency‘'s enforcement program, the Department
of Justice only devotes approximately four man-years to the handling
of FEA's civil actions. |

An extremely 1mportant element in thereffectiveness of other
agenc1es w1th enforcement powers 51m11ar to those of the FEA has |
been their ahility.to represent themselves in federal courts -
particularly in the context of seeking remedial judicial orders.‘
Regulatory agencies created to develop a special expertlse in complex
or technical areas cannot be tonstantly required to rationallze or

justify Agency policy to the Justice Department or to obtainvlts.
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concurrence 'in pursuing actions with significant regulatory conse- -
quences. Not only can the practice be terribly demoralizing to the

Agency, but-.it can also impede the implementation of critical Agency
policy decisions.

In order to-have'an-effective compliance effort, the FEA must
héve_more than four man-years devoted to its program of securing
remedial action in the federalrcourts; The Task Fofce strongly urges.
that the FEA take immediate steps at the highest levels of Government
to obtain the right to représent itself in court in the same manner
aé the SEC, FTIC, and otﬁer in&epeﬁdent and executive regulatory

agencies.

(13) Certain ﬁ%sic Regulatory Premises shduld be Reexahinéd

While the Task Force was not asked épecifigally to comment on the
regulatory policies of the Agency, I would like to offer my views
on one issue of importance because of its impact.upon the overall
enforcement program. A substantial amount of the FEA's compliance
resources have been devoted to monitoring the pricing policiés and
practices of those firms subject to its jurisdiction. Violative
conduct in this area has often resulted from non—-compliance with the .
so-called “two-tier" pricing system. If the Agency can develop an
alternative regulatory strategy for remedying the abuses to which
the two-tier pricing policy is addressed — e.g. through the imposition
of an excess profits tax, a crude 0il equalization tax or Government
pufchase of the lower-tier o0il for domestic resale or stockpiling
purposes — the need for devoting the Agency's limitéd compliance and

enforcement resources to that task would be significantly diminished.
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By suggesting that the FEA consider alternatives to the two-tier
system, I do not in any way intend to comment adversely on a Governmental
policy which seeks to prevent windfall profits to an advantaged few
at the expense of the consuming public. However, I do believe that
there may be alternatives to the two-tier pricing system which both
remedy predatory practices in the marketplace and create a regulatory
structure which may be more easily enférced.

* A * *

As a final sugg;stion, I would urge the Aéené} to closely'noﬁitaf
its Compliance Program and review.the-progress made by tﬁose administering
the compliance and enforcement effort some six to twelve months from |

" now. o
This report reflects my personal impreésions and observations
' developed in the course of my tenure as Chairman of the Compiiance
Task Force.
I would be pleased to discusé them further with the Agency's

officials at any time,.
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INTRODUCTION

Background
On May 13, 1977, the Administrator of the Federal

Energy Administration created a Task Force on Compliance
and Enforcement to make recommendations fo: measures to'
strengthen FEA's ehforcement program in the area of
Petroleum Price Regulation. The Administrator, with the
concurrence of the Chairman of the Securities and Exchange
Commission, apﬁbinted Mr. Stanley Sporkin, Director of
the Enforcemeht Division of the Seéurities and Exchange
Commission, as Chairman of the Task Force. Mr. Jerry L.
Pfeffer of the Energy Research and Development Administration
served as Executive Director. Task Force members included:
Paul L. Bloom, Deputy General Counsel, FEA

Ralph Ferrara, Executive Assistant to the Chairman
Securities and Exchange Commission

Gordon W. Harvey, Assistant Deputy Assistant
Administrator for Compliance, FEA

Richard B. Herzog, Deputy Assistant Administrator
for Compliance, FEA ‘

Shelley Kolbert, Special Assistant to the
Administrator, FEA

Avrom Landesman, Assistant General Counsel for
Compliance, FEA

Theodore H. Levine, Assistant Director, Division
of Enforcement, SEC

Robert Nordhaus, Assistant Administrator for
Regulatory Programs, FEA
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William Taylor, Regional‘Counsel,‘Region<III; —
FEA -

Larry White, Regional Director of Compliance,
Region VI, FEA '

Robert A. Wolfe, Special Assistant to. the Assistant -
Administrator for Regulatory
Programs, FEA
Mr. Rodney Eyster served as Special Counsel to’ the
Chairman. Mr. Manfred Seiden served as the Chairman's
Special Advisor on auditing and accounting issues.

The Task Force initiated its discussions on May 13,
1977, and concluded its efforts within the iﬁitially
specified 60-day time frame. Thus, in many areas, the
general recommendations drafted by the Task Force will
require cbnsiderably more detailed study by the Agency

prior to implementation.

Scope of Study

The Administrator's initial mandate to the Task Force
identified several areas ot principal concern to the Agency
and the Congress wherein recommendations were to be
formulated; These included:

l. A strategy for the disposition of éending cases.

2. A conceptual design for a compliance and enforce-

faent strategy for the future, addressing the audit
coverage to be given to the various types of
firms subject to FEA's pricing and allocation

regulations.



3. Techniques and procedures for auditing; for
example, the use of prelimiﬁary audits.

4. Auéit; iega1 and othér”patiénal\and'régiohai
staffing needs.

5. Legal'éuppofl'fdr coﬁpiiance functions.

6. Communications and allocation of authority

. between National -and Regional Offices, between
the General Counsel and the Office of Regulatory .
Programs (at the National and Regional levels),
and among.different:Regions.

7. Additional- legislation in support of compliance
functions.

8. Procedures for investigation of. suspected willfﬁl
violations. |

Based on this mandate, the Task Force organized its -

efforts into five major study areas.

1. Analysis of .the Agency's pending "backlog" of |
open audit assignmenfs ana legal cases.

2. Development Qf'an.integpated-agditflegal
strategy for dealing with the large backlog Qf
unaudited transactions dating back to the
1973-74 embargo period and a "prospective
strategy" for administefing the future compliance

. program.



.3. Development of a more effective organizational
structure and administrative process (spanning
the Offices of General Counsel and Regulatory
Programs) for the Compliance Program.
4. Review of the Agency's existing enforcement
powers ‘and techniques (both sﬁatutory and
' administrative) and recommendations for necded
improvements +in this area,
5. Suggested improvements in the Agency's audit skills,
-audit techniques, training and personnel deployment.
While the Task Force did'nOt directly consider the
rationale and substance of the petroleum price regulations,
per se -~ regulatorylissues were addressed both with
reégard to the regulatory development process, issuance
of regulatory interpretations and drafting regulations
in a manner consistent with evolution into a sclf -reporliuy
system.

Organization of Task Force Efforts

To provide an objective basis for assessment of the
existing Complaince Prégram and formulation of recommendations
for needed imﬁrovements, the Task Force organized itself into
four working groups corresponding to the five principal
areas. of §tudy outlined above, Each of these working
groups developed a study agenda (which was endorsed
by the full task Force) and proceeded to implement its
study program. Draft working papers of findings and

recommendations were submitted by each working group to the
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Task Force where they were reviewed and discusséd in great
detail. The detailed findings and recommeﬁdations presented
in this report were adopted by the full Task Force.

While each of the working groups focused on a different
dimension of the Compliance Program, all were able to
effectively utilize the considerable body of literature
which has evolved from prior studies of Agency practices
and procedure. In particular, the following documents
were extensively reviewed by the Task Force in developing
their recommendations.

o 1975 Hearings by the Senate Judiciary Committee,
Subcommittee on Administrative Practice and
Procedures (Kennedy Hearings on FEA Regulatory
Programs), January 1975.

o Report of the Presidential Task Force on Reform
of FEA Regulations (Frank G. Zarb and Paul W.
MacAvoy, Co-Chairmen), December 1976. ‘

o Trénsition Team Issue Papers, January 1977.

o  Pfeffer-Nurlh Report to the Administrator on
Assessment éf FEA Regulatofy and Compliance |
Program, April 1977.

o Internal (FEA) Working Papers, Management Studies
and Memorandums.

In addition to published sources, the Task Force

solicited inputs and conducted interviews with key
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decisionmakers and staff ‘in fEA,-othernFédérél agenciesm»f.
and éoﬁgressional overéigﬁ£ committees és well.as_repﬁg;i
seﬁtatives of consumer grbups'and:the petroleum industry
A(at allllevels 6£ the broduétion, distributionland'marketing
chain). The Task Force haé syﬁfhesized‘thiéAihforﬁaﬁioh |
aﬁd'appliéditheir dhn-critical judgméﬁté in assessing -
the current program and devéloping recommendatioﬁ§ for

the futureQ
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HISTORY OF THE FEA COMPLIANCE PROGRAM

INTRODUCTION

The Federal Energy Administration's (FEA) Compliance
program has had a diverse hiétory élthough it has been in
‘existence less than four years. Created iﬁ é:criéis
environhént,'it has been affected by a wide range of
legislation ‘and frequently changing regulations. It hés}Ed
to cope with and adjust Eo.problems associated with the
evolution of a very large audit organization in an
environment of constant uncertainty regarding the ultiméte
life of the prograﬁ. Its missiéﬂ of enforcing regulations
applicable to the petroleumvindustry is unique among
regulatory agencies.

| To preserve some of the more important historical
aspects of the program, this section will briefly outline
the legislative history, the staffing history, the pro-
gram evolution and theAresulté of FEA's Compliance program.
 For the most part, the section cover; the period from the
inception of the program through June 30, 1977.

LEGISLATIVE HISTORY

Compliance acfivities in the petroleum industry began
in August 1971, when the President ordered a general price
freeze and established the Cos; of Living Council under
the authority of the Economic Stabilization Act of 1970.

Since that time, numerous Presidential and Congressional

(*).

For an indepth explanation of the history of FEA regulations;
a technical description of the petroleum resources cyc}e;
and the structire of the petroleum industry see appendix
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initiatives have had. an impact on the Compliance program.
These initiatives include:

. The initial freeze on August 15, 1971,
commonly known as Phase I, lasted 890
days. '

Phase II Regulations became effective
November 13, 1971. Ceiling prices
established during the freeze period
became base prices, and a company

could not charge prices above base prices-
unlcs3: (1) the increases were justified,
‘and (2) the company profit marginc durling
the year did not exceed those during the
base period.

« Phase'IIT1 Regulations became effective on
January 11, 1973. The petroleum industry
was given more flexibility and some relief
from profit margin limilations.

. On June 13, 1973, all petroleum prices
were frozen for 60 days.

. On August 19, 1973, CLC issued comprehenisve
petroleum regulations establishing pricing
contruls at all levels of the marketing chain
except retailers. The retailer regulations
became effective September 7, 1973.

. On November 27, 1973, the Dmeryency Peéetroleum
Allocation Act (EPAA) was enacted in response
to the Arab o0il boycott.

. On December 4, 1973, the President issued an
Executive Order establishing the Fedcral
Energy Office which was delegated all his
authority under the EPAA and the Defense
Production Act of 1950, insofar as it related
to the production, conservatlion, use, control,
distribution and allocation of energy.

. On December 4, 1973, the Chairman of the
Cost of Living Council was directed to
delegate the CLC's - price stabilization
authority with recpect to petroleum products
and crude o0il to the Administrator of the
FEQ.
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. The FEO issued regulations on January 15, 1974,
which essentially incorporated the pricing
regulations of the Cost of Living Council.

Also, on that date the mandatory allocatlon
program became effective.

The Federal Energy Administration Act of
1974, enacted May 7, 1974, established the
Federal Energy Admlnlstratlon

On June 26, 1974, thé IRS transferred control
of the regional compliance force to the FEA
Regional Administrators.

On December-5,<l974, Public Law 93-511 was
approved to extend the EPAA of 1973 to August 31,
1975.

' On September 29, 1975, Public law 94-99 was
approved to extend the EPAA retroactively from
September 1, 1975 to November 15, 1975.

On November. 14, 1975 Public Law 94-133 wasv
approved to extend the EPAA one month until
December 15, 1975.

Public Law 94-163, approved on December 22, 1975,
established the Energy Policy and Conservation
Act (EPCA), which provided to the President for

a period of 40 months standby authority to assure
that essential energy needs of the United States
are met. This legislation established new
criteria which required regulatory changes, and
the development and implementation of new

audit techniques to assure compliance with

the new regulations.

On July 1, 1976, Public 94-332 was approved
extending the Federal Energy Admlnlstratlon Act
(FEAA) until July 30, 1976. '

Due to the expiration of the FEAA on July 30,
1976, the President issued Executive Order

No. 11930 on July 30th establishing the Federal
Energy Office (FEO). This was to allow the
regulatory authority promulgated under

previous legislation to-continue until new
legislation could be enacted and approved.

On August 14, 1976, Public Law 94-385 was
approved, which extended the. FEAA of 1974
from the effective date of July 30, 1976 to
December 31, 1977.
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PROGRAM EVOLUTION

In the early days of the program under IRS, compliance
efforts focused on violations which were readily apparént,
easily remedied, and most often the subject of cosumer
complaint. In other words, most of the effort was concen-
trated at the wholesale and retail levels. Moreover, IRS
investigators did not specialize and, therefore, did not
become expert in one segment of the industry or on one
type of product.

Also in late 1974, FEA instituted a substantial reordering
of priorities of its compliance program. As noted below,
efforts were redirected away from the retail level, where
competition rather than price controls was setting prices,
and toward the more complex areas at earlier stages of the
distribution stream.

Partially as a result of recommendations made by the Kennedy
Subcommittee on Administrative Practice and Procedure after

hearings were held on June 19 and 20, 1975, many improvements

were made to the Compliance program durlng the latter half

of 1975 and early 1976. Some of the major changes instituted

.during this period included:

. Supplementing the Compliance Action Plan of
January 13, 1975, a Compliance Improvement
Plan, covering the period July 21 to
Necamber 31; 1975, was prepared to precisely
define and develop systems and procedures
for carrying out compliance activities at
both the National Office and at the Regional
Offices.

. On-board personnel increased at the National
Office and in the regions. Plans were developed
-for hiring additional compliance personnel to
assure adequate coverage of various segments of
the petroleum industry. However, these plans
were held in abeyance due to budgetary problems.

. The Refinery Audit Review Program was strength-
ened by increasing the authorized staffing level
at the major refiners. As of June 30, 1977,
there were 272 auditors at the 35 major refiners.
The largest refiners have teams of fourteen
auditors each. For the other refiners the
auditors per team vary from fourteen to four,
depending on the complexity of the refiner.

In addition, Regional Counsel Offices and
General Counsel have increased their staffs
to handle the expanded Compliance workload.

12-4



The Compliance Field Manual was issued to
the regions in October 1975, and - is the
authoritative guide for the operations of
the Office of Compliance. The Manual
reviews the entire compliance process and
provides detailed guidelines and procedures
for program development, operations, case
resolution, reporting and information
systems, and administrative activities. By
specifying uniform policies, procedures, ‘
and reporting requirements, the Manual was
designed to provide a means for achieving.
greater uniformity of the Compliance program
within all regions.

Under the Field Review Program initiated in
July 1975, the regions are monitored for
consistent application of the procedures
and guidelines as stated in the Manual.

Case Resolution procedures were revised and
improved in an attempt to assure consistent
application of the Regulations and timely
resolution of cases.

The existing computerized ‘assignment tracking
and information system was expanded and
improved. It was implemented to receive data
on audits in progress in the regions. This
data included the level of distribution
involved, the type of product, the nature of
the suspected violation (if any), the action
taken and the final results.

A personnel locator system was established in
November 1974.

On August 12, 1975, FEA established policies
on the collection of civil penalties when
firms violated FEA regulations. Alsc on
August 12, 1975, procedures to handle the
referral of criminal cases to the Department
of Justice whenever a compliance investigation
uncovers evidence of possible criminal conduct
were issued.
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The National Office of Compliance was reorganized

on July 14, 1975, and the new offices of Compliance
Policy and ‘Planning, Compliance Operations,
Compliance Case Resolution and Compliance Information
were established. The new organizational structure
was designed along functional lines in an attempt

to provide technical expertise, to improve day-to-
day operations and to dedicate specific resources

to the development of programs, systems and maunals.

A system of Quarterly Workplans for each region was
developed to insure that manpower resources were
scheduled to meet priorities and to lessen the
impact of unprogrammed shifts in emphasis. The
National Office provides general program guidance
and the regionsuse this guidance to program their
work. Each workplan is approved by the National
Office to insure uniformity and appropriate
coverage of each priority. Each region began
implementation of  its workplan on October 1, 1975
(2nd quarter FY 76).

A system was developed for targeting resellers based
on cost and price information they submitted to FEA
on a special Compliance survey form. In the Importer,
NGL, Propane Retailer, and Independent Crude Producer
Programs, lists of firms in decreasing order of size
were prepared to assist the region in selecting

audit targets.

Training courses were given at the National Office
and in the regions throughout the year. Uniform
programs of instructions were developed and a
system for Training Program Review/Maintenance

was implemented. . Training courses included:

Basic Auditing Techniques, Refinery Audit, NGL,
Entitlements, Major Crude 0il Producers, and
Special Investigations.

The ten major Compliance programs under which all
audits are conducted were instituted in April 1976.
Formerly, programs were categorized either by type
of business (e.g., Major Refiner, Propane) or .
origin of Assiynment, (l.e., Locally initiated,
Regional Office Directed, etc.). The new system
categorizes all audits by type of business.

A Common Audit Approach was developed and implemented
for all ten programs in January 1976.
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A program for special investigations was. = °
implemented in an attempt to insure that
credible indications of willful violations
-.0f FEA are investiI<gated promptly, throughly
and. consistently, with the results presented
in a manner which facilitates the proper
determlnatlon of approprlate remedles.

Plaln language guldes for 1mporters, gasollne
retailers, propane retailers, natural gas
processors and crude producers have been
printed and distributed nationwide for
industry use. ; .

An historical Data Collection project was
completed in June 1976, classifying all
Compliance audit activities by program and
region to provide a consistent data base
spanning the two-year existence of FEA.

Audit goals for Fiscal Year 1977 for all ten
Compliance program were established. in.
August 1976. -

Time-saving Audit techniques such as sampling
(including statistical sampling) and use of
Spec1a1 Report Orders (SRO's) were implemented .
in calender year 1976.

A procedure has been established to prioritize
all open assignments to assure management that
the total workload is receiving the proper
attention.. This system, called the open. audit
priority system, identifies open assignments
1nto four categorles cons1st1ng of; Sgec1al

the top priority due to the high potential that
a willful violation may hAve occurred; inten-

of high dollar,. very old, or for some other
reason a special audit deserving management

...............

not in need of special management attentlon,

and audits in a hold status (Category D).
Category D audits generally are in a hold

status due to awaiting regulatory clarifications
or because of higher priority work.

I1-7



Technical problem-solving teams have been
organized to travel: to audit sites in order
to resolve issues or make critical decisions.

Increased analysis of statistics and other
information has. improved the ability to
identify program weaknesses and dev1atlon
from prlorltles.' -

A system to 1dent1fy and solve those issues ™
.which impede the timely resolution of cases
has - recently been implemented.

Based on the - favorable results of a field-
test of a programmable calculator in

Region VI, ten such systems have been procured
for the regions to automate audi't computation.
In addition, a group, has been established to
support  the reglons in the use of these
machlnes

A Computer Audit Assistance Program is currently
being tested at a major refiner. This program
will assist the RARP team to accomplish their
task of verifying that the refiner has properly
priced their covered products in accordance w1th
the class of purchaser regulations.
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" OVERALL SUMMARY -
OF COMPLIANCE PROGRAM RESULTS-

The primary goal of the audit/investigative program is to
ensure compliance with FEA regulations, and to take strong

and speedy corrective action in those., instances where non-
compliance has been detected. Overall, Compliance has
completed about 23,844 audits and lnvestlgatlons.‘ Approxi- .
mately 9,076 violations have been resolved since the inception
of the Compllance program in July 1, 1974. -

For the period July 1, 1974! through June 30,1974, ' settlements
amounting to $518.8 million were uncovered. Rollbacks and
Refunds accounted for $192.3 million of this sum while the
remalnlng $326.5 million were adjustments. in "bank costs"
(i.e., unrecouped .costs available for pass-through in future
months). 1In addition, $3.9 million in civil penalties were
collected by Compliance and forwarded to the United States
Treasury. The total violation and penalty amounts completed
for the period are summarized below: .

Rollbacks $ 106,871,524

Refunds 85,455,496
Bank Adjustments ' 326,496,970
Subtotal $ 518,823,990
Penalties $ 3,887,253
Total $ 522,711,243

As of June 30, 1977, there were 3,595 open cases. Of this
total 1,028 have been identified as potential violation
cases with a potential settlement value of $1,686 million.
Remedial orders issued represent $143 million. Past studies
have shown that the dollar amount will decrease before the
case resolution process is completed.
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COMPLIANCE PROGRAMS

The ten basic programs under which all Audits/Investigations
are conducted are organized by type of business. The indi-
vidual -programs,, with settlement and penalty amounts for.the
period <July 1, 1974 -through ;June-30; 1977, are as- follows:

Setglemént: Penalty ‘

Programs Amounts Amounts
T T A - N
Importers S P T " e g:.; D
Crude 01l ‘Resellers - . - .o = . . Lo -
Independent Crude PR . $ .28;3%55,220 - - - $ 931,822
Producers
Major Refiners 358,666,287 : 911,258
Small Refiners - 29,529,811 390,466
Natural Gas Liquid 1,604,005 -
Processors ' :
Propane Resellers 6,425,833 154,452
Resellers (Other) 48,425,120 1,003,536
Propane Retailers 7,768,522 133,907
Retailers (Other) $ 38,049,192 S 361,812

Total $ 518,823,990 $3,887,253

Due to either staffing shortages or pending regulation
clarifications, FEA has only recently begun to audit Importers,
Crude 0il Resellers, and Natural Gas Liquid Processors.
Therefore, the accomplishments to date for these programs

(in terms of dollar violations) have been minimal. However,

it is anticipated that substantial dollar violations will be
uncovered as-soon as the ongoing audits are completed.

I1-10



IMPORTERS -

This program includes all firms primarily involved with the
ownership at the first place of storage of a covered product
brought into the United States. Currently, there are 579
firms in the Importer universe subject to the regulatlons of
the Mandatory 0il Import Program

Due . to manpower demands ‘in. the other Compllance programs,

FEA has only recently begun to audit Importers. As of June 30,
1977, 28 Importer cases were under way with one audit ‘
having a potential violation amount of $150,222. To date 27.
cases have been completed without violations. e
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IMPORTED CRUDE OIL - ENTITLEMENTS PROGRAM

The Entitlements Program universe of firms subject to FEA
regulation is 234 firms composed of major refiners (35),
small refiners (123), and independent importers (76). ‘
Audits were initiated on October 1, 1976, and currently 102
audits are in process as follows:

Major Refiners 32 -

Small Refiners 46

Independent 24
Total 102

Audits in process are scheduled audits where FEA has not
received required reports from the firms or where FEA has
received preliminary reports but additional auditing is re-
quired to determine the extent of tentative violations.

Completed audits total 28 and represent 3 major refiners, 12

small refiners and 13 independent importers. The results of
the completed audits indicated the following:

No Violations Violations

Major Refiners - 3
Small Refiners 4 8
Independent Importers 9 4

Total 13 1S

Violations in the Entitlements Program are applicable to:

A. Crude 0il Receipts

Firm has failed to include all the crude oil
it received or the firm has misrepresented

the correct category (i.e., old, new, released
and stripper oil).

B. Runs to Stills

Firm included ineligible product in runs to
stills such as NGL's, waste oil, lease con-
densate, etc., or the firm included Altamont
type crude oil in runs to stills when in
actuality the crude o0il was run through a
catalytic converter (Platformer).
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C. Eligibility

Firm did not meet the eligibility criteria
and thus, incorrectly received entitlement
benefits.

As the audit data received is preliminary and is currently

in the process of review and analysis, no formal enforcement
actions have been taken. One Consent Order is in process

and one Notice of Probable Violation is ready for release
pending the result of the firm's request for an Exception.
The NOPV involves the return of $25 million to the Entitle-
ments Program for including 9.5 million barrels of ineligible
products in the firm's ‘crude runs to stills.

In addition, the regions have initiated four special investi-

gations concerning entitlements. Ten firms have been required
to file amended reports with the FEA.
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CRUDE OIL RESELLERS

All firms primarily. 1nvolved w1th the purchase, rece1v1ng
through transfer or otherwise obtaining crude oil and
reselling or otherwise transferring it to other purchasers
‘'without substantially changing its form are included in
this program. The crude 0il reseller universe is

composed of 470 firms.

Audits in this program have begun only recently due to
statf shortages. As of June 30, 1977, 6 audits of |
Crude 0il have been completed. . No.violations were -
found. However, on that date 31 Crude 0il Resellers .
were under audit with a potential violation amount of
$4,760 thousand identified. - Audits of 31 Crude 0il
Resellers are scheduled to be completed by the end of
Fiscal Year 1977.
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INDEPENDENT CRUDE OILAPRODUCERS

This program includes all firms primarily involved with
obtaining crude petroleum from the ground, or which own
crude petroleum when produced, and subsequently makes the
first sdle. Crude Producers who are also refiners are not
'included in this program but are located in.one of the two
Refiner programs. There are 15, 261 1ndependent crude oil
producers and 35 integrated oil companies with domestic
crude oil production which. produced $24.8 billion of

crude o0il in 1976.

As of June 30, 1977, 13% of the firms in the Independent
Crude 0il Producers universe had been audited. Pr1c1ng
violations totaling $28.36 million were settled with an
additional $71.92 million in potential violations identi-
fied. Penalties collected total $933,000.

B q

Cases Refunds & ,

Period Completed Rollbacks Penalties
7/74 - 12/74 24 $ 49 $ 1
/75 - 12/75 444 4,247 227
1/76 - 6/77 1,809 24,060 705

Total 2,277 $ 28,356 $ 933

Dollar amounts in thousands.

I1-15



Enforcement Actions for Independent Crude 0Oil Producers
7-1-75 through 6-30-77 '

Document. " . Number Issued: ' Dqllar Amount’
i NOPV's . : 260 . §$ 43,576
‘. RO‘'s .. - : 56 ' : $ 8,631
CO's 562 $ 26,630

Dollar amounts in thousands.

Since NOPV's and RO's may be issued prior to the. issuance of
a CO, these figures can not be totaled or double ‘counting
would occur.
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MAJOR .REFINERS ‘(RARP)

The largest dollar violations have been found in this program
which is composed of the 35 largest refiners. For Compliance
purposes these are the firms which refine at least 75,000
barrels of crude oil per day. Compliance conducts continuous
audits of the major refiners and has re51dent auditor. teams
located on-site. Lo

As. of June 30, 1977, settlement amounts. totaled $359 million
with $911,000 collected in penalties. In addition, $1,337
million in potential violations has been identified. Of
this amount $132 milliont represent Remedial Orders which-
have been issued to the major refiners. :

. Issues - Refunds & Bank
Period Completed Rollbacks Adjustments Penalties
7/74 - 12/74 45 $ 46,137 $ 189,417 $ 300
1/75 - 12/75 101 5,408 79,139 215
1/76 - 6/77 222 10,587 27,978 396
368 $ 62,132 $§ 296,534 $ 911

Dollar amounts in thousands.
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CRUDE OIL PRICING (REFINER IMPORTS)
"LANDED COSTS"

The Transfer Pricing Program monitors transactions
between U.S. firms and their forelgn affiliates. These
transactlons are compared agalnst open market sales
between unaffiliated companles, and disallows inter-
affiliate costs in excess of the arms-length standard

- prices. Forty-six firms have been identified as subject
to FEA regulations and are required to complete Form
F701-M-0O

To date, 27 firms have been. reviewed for reporting
_accuracy and 20 multi-national oil companies were
issued. Notices of Proposed Disallowance .on April 28,
1977, alleglng that they inflated crude oil costs by
$336 million in transactions with their foreign afflllates.
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* SMALL REFINERS =~ ~———-

This program includes all refiners whose total refinery .
capacity is less than 75,000 barrels per day..  The: universe
has 107 refiners. -As of June 30, 1977, $29.5 million in
settlements have been uncovered: and $391 thousand. in penalties
have been collected. Current potential violations amount: to
$126.1 millions. '

Iséueé"l Refunds & Bank R
Period ... Completed  Rollbacks Adjustments .  Penalties
1/74 - 12/74 = 22 . § 353 $ 628 -
1/75 - 12/75 70 1,823 13,145 $ 256
1/76 - 6/77 188 894 12,687 135

280 $ 3,070 S 26,460 . $ 391

Dollar amounts in thousands.
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NATURAL GAS LIQUID PROCESSORS

e

All firms primarily involved with the operations of a gas

plant. in which natural gas liquids (NGL) are separated from
natural gas, or in which NGL's are fractionated or otherwise .
separated into NGL products are included in this program.
Currently,:- there are 825 plants in the Natural Liquid Processors
universe. - o ~

As of June 30, .1977, eighty-three plants which were not sub- -

sidiaries of refiners, were under audit. As of June 30, 1977,

settlement amounts. totaling $1,604,005 were accounted for by

refunds. Potential violation amounts of $17,979 thousand

have been identified.
' : 3.
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PRQPANE'RESELLERS

This program includes all firms (other than a refiner or

retailer) prlmarlly involved with the trade or business of
purchasing, receiving through' transfer, or otherwise obtaining.
propane and reselling or otherw1se, transferring it without
‘substantially changing its form.

Reseller customers generally
exclude those purchasers which are ultimate. consumers.
exceptions are those commercial/industrial type ultimate'

“The -

consumers e.g., utilities, hospitals, municipalities, etc.,

that purchase products in large quantities.

Currently,

there are 2,500 firms in:the Propane Reseller universe;, - of

which 177 flrms have been audlted.

As of June 30, 1977, $6;4“m11110n in settlements have been

uncovered. In addition, $155,000 in penalties have been: -
collected. Potential violations of $10 million have been

identified.
Cases
Period Completed
1/74 - 12/74 122
1/75 - 12/75 208
1/76 - 6/77 223
553

Dollar amounts in thousands.

Refunds & Bank

Rollbacks Adjustments

$ 1,032 -
1,697 $ 952

$ 2,425 $ 318

$ 5,154 $ 1,270
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RESELLERS (OTHER) .

H

All firms (other than a refiner or retailer) primarily
involved with the trade or business of purchasing, re-.
ceiving through transfer, or otherwise obtaining covered
products (excluding crude oil and propane) and reselling

or otherwise transferring them without substantially
changing their form are included in this program. Reseller
customers generally exclude those purchasers which are
ultimate consumers. The exceptions are those commercial/-
industrial type ultimate consumers, e.g., utilities,
hospitals, municigalities, etc., that purchase products

in large quantities. When the Utility project was phased
out in April 1976, those audits were added into the
reseller program. Currently, there are 21,635 firms in the
resellers universe., To date FFA has audited 1,452 reseller
firmc. ' : :

.As of June 30, 1977, $48.4 million in settlements have been
uncovered. 1In addition, $979,000 in penalties have been
' collected.

Cases Refunds & Bank
Period Completed Rollbacks Adjustments Penalties
7/74 - 12/74 1,542 $ 8,139 - $ 39
1/75 - 12/75 1,411 17,788 $ 2,000 340
1/76 - 6/77 1,039 20,453 44 625
3,992 $ 46,380 $ 2,044 ¥1,004

. Dollar amounts in thousands.
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PROPANE RETAILERS

This program includes all firms (other than a refiner or
reseller) primarily involved with the trade or business of
purchasing propane. and reselling it to private and non-
commercial type ultimate consumers (in small quantities)
without substantlally changing its form. Currently there -
are 10, 000: firms .in - the Propane Retaller unlverse, of which.
578 firms have been .audited. ..

As of June 30,-1977, $7.8 million in settlements have been .
uncovered. In addition, $133,000 in penalties have been
collected. Current potentlal v1olatlons amount to $4 million.

%C o . Cases Refunds & | Bank
Perlod S Completed Rollbacks Adjustments Penalties
1/74 - 12/74 455 $ 1,308 § 15 $ 10
1/75 - 12/75 658 2,505 - 31
1/76 -. 6/77 ;i . -." 606 3,938 : 1 .92
I D : . R . :
l 719 $ 7,751 $ 16 - $ 133

Dollar ‘amounts in thousands. -
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RETAILERS (OTHER)

This program includes all firms (other than a refiner or '
reseller) primarily involved with the trade or business of
purchasing covered products (excluding propane) and reselling
them to private' and non-commercial type ultimate consumers
(in small quantities) without substantially changing their
form. Currently, there are 276,224 firms in the Retailer
universe of which FEA has audited 2,705 firms,

As of June 30, 1977, $38.0 million in settlements have been
uncovered. In‘additiqn, $362,000 penalties have heen collected.

Cases Refunds & Bank
Period Completed Rollbacks Adjustments Penalties
1/74 - 12/74 9,896 $ 15,666 $ 3 $ 35
1/75 - 12/75 - 3,806 10,491 168 - 198
1/76 - 6/77 875 11,719 129

14,577 $ 37,876 $

-

~
e v

»

w

o

[\

Dollar amounts in thousands.
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STAFFING HISTORY

Initially, FEA's Compliance program was operated by
the Internal Revenue Service (IRS). FEA assumed
control over .the program on June 26, 1974. 1In the ..
early days, the Compliance effort centered around -
reseller and retailer audits. Although concentration
on resellers and retailers may have been the .right
direction for Compllance during the embargo period,. ..
it soon became. evident that a redirection toward- .
refining and crude production audits was necessary.

In view of the overall interest in Compliance staffing
‘and its critical impact on the effective of the Compliance
program, a brief overview of the history of Compliance
staffing is outlined below:

. On December 26, 1973, the FEO entered into an
agreement with the IRS whereby the IRS would
continue its compliance support for the FEO,
as it had done for the Cost of Living Council -
(CLC). The IRS immediately detailed 300 persons
to the program and agreed to recruit, train,
and supervise a total staff of 1,000 auditors,
investigators, and clerical employees.

. At the end of April 1974, FEO announced a regional
hiring freeze. This was done because petroleum
shortages had eased after the lifting of the
embargo and prices became more competitive.
Moreover, consumer complaints filed against firms
at the retail level dropped significantly.

Finally, the Administration began to formulate

a decontrol strategy since the mandatory allo-
cation authority was due to expire in February 1975.
These factors created some doubt as to the need for
a larger Compliance staff and started the process
of projecting a phase out of the program.

. This period of program uncertainty had its effect
on the Compliance program. Morale problems caused
a gradual attrition of experienced staff as several
employees-exercised reemployment rights.

. On June 26, 1974, the IRS transferred control of
the regional Compliance force to the FEO Regional
Administrators. The FEA officially came into being
on this date. The IRS also transferred 855 regional
Compliance personnel to the FEA subject to the National
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Office gu1dance. National Offlce Compliance staff
totalled 46, giving combined staff of 901. A '
general h1r1ng freeze imposed at the end of April:
1974 was still in effect at this time. This freeze
was in effect until January 1975, when those regions
below authorized strength were to begin hiring.

In mid-October 1974, FEA announced an end of year
(FY 1975) staffing ceiling of 784. - By this time.
field personnel had decreased to 829.

In late 1974, a substantial reordering of priorities
in the Compliance program was instituted. . Efforts
were redirected away from the retail level, toward
refiners and crude producers.

On January 13, 1975, an action plan was-announced
to expand and strengthenfhp Compliance pragram, -
It included plans to strengthen Compliance staffing.
However, the actual number of on-board codntinued

to decline. By April 1975, regional on-board
personnel numbered 757.

Administrator Zarb announced the utility project
in May 1975; 220 additional slots were-authorized
for this project brlnglng the regional authorlzed
ceiling to 1,004. :

By July 1975, personnel losses were still exceeding
personnel gains, creating an aggregate decline in
on-board regional staff to 724.

On July 14, 1975, Natlonal Office Compliance was
reorganized and an overall Compliance Improvement
Plan was initiated. 1Initial plans submitted to
FEA management called for a stafflng ceiling of -
2,021 in the regions and 188 in Headquarters. .
Although this plan received internal FEA " approval,
the staffing positions of the plan were not formally
submitted to the Office of Management and Budget
(OMB) for approval .

By August, on-board personnel had flnally begun to
increase. The regional staff and National Office
staff had risen to 887 and 78 respectively. Also,
in August, Regulatory Programs proposed to increase
the authorized Compllance staffing figures to 2,244
'in the regions and 242 in Headquarters. These
estlmates were de51gned to give audit coverage each
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year to those firms doing 80 percent of the
petroleum business, every three years for thosée -
doing 15 percent, and every five years for those
doing the remaining five percent. :

In January 1976, after considering the audit
coverage offered by several staffing options
including the one mentioned above, the Administrator
chose to submit to OMB a .staffing request for 1,817
regional and 240 Headquarters personnel. This
option would have permitted audit coverage of all
firms doing 80 percent of the volume every two years
and the remaining 20 percent every five years.

In the interim, another hiring freeze was imposed

on January 29, 1976.. .

After some internal adjustments, the January staffing
request was resubmitted in March, requesting a

ceiling of 1,623 in the regions and 226 in the .
National Office. Based on this request OMB requested
Congre331ona1 approval for 1,164 in the reglons and
162 in-.the.National Office., :

In August, after Congressional approval, the
Compliance .staffing ceiling was set at 1,164 in
the regions, and 162 at the National Office.

On August 21, 1976, FEA lifted its hiring freeze.

At that time the on-board Compliance staff con-
sisted of 931 regional and 97 headquarters personnel.
An accelerated hiring plan was initiated.

In September 1976, a supplemental budget request for
FY-77 was submitted to OMB. This request was to
account for additional information gathered with
regard to universe size and case times. This same
submission covered the FY-~78 request. 1In total,
1,429 personnel were requested for FY 77 and 1,428
for FY-78,

In December;1976, OMB passback phaSed out the retailer
program by end of FY-77 and phased out the reseller
program by end of FY-78. The FY-77 supplemental was
turned down and FY-78 budget request reduced from
1,428 pos1t10ns to 1,221 pos1t10ns.

As of the end of December 1976, the accelerated
hiring plan was completed with 1,061 on-board in
the regions and 159 on-board in the Nat10na1 Office.
RARP stafflng stood at 256 on- board
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In January 1977, new budget guidance was received
from the Director of OMB. The reseller program
was reinstated for FY 1978.

In February 1977, the FY 1977 supplemental and

FY 1978 amended budgets were submitted to Congress.
A total staffing level of 1,396 was requested for
FY 1977 and 1,384 for FY 1978.

On March 1, 1977, a partial hiring freeze was
imposed as a result of the President's 3 for 4
replacement plan. Consequently, Compliance's
hiring rate was substantially slowed.

On May 4, 1977, the President signed the FY 1977
- gupplemental request in which Compliance was
authorized 70 additional people.

The partial hiring freeze was 1lifted in June 1977.
The current authorized ceiling for the regions is
1,185 of which 1,080 are on-board, as of June 30,
1977. The National Office has an authorized ceiling
of 167 with 155 currently on-board.
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SECTION IITI - -

REPORT AND RECOMMENDATIONS'

ON. PENDING CASES



(a)

FINDINGS AND PRINCIPAL RECGMMENDATIONS

A. Resolution of Open Issues

The Task Force finds that a major cause cf delay in the Compliance
-and Enforcement Program is failure to attain timely resolution of open
issues. It recommends:

(1) The FEA develop a system whereby the Regional or National Office
would respond to requests for issue clarification or interpretation on an
expedited basis, with a specific turnaround time built in, and with a %erson
given the responsibility for resolving the issue.

« (2) Issues should be resolved in the cootext of the particular facts
of pending cases.

(3) National Office of Lompiiance should develop capabllity to resolve
issues through development of its own legal staff. Th2 relationship of this
capability and the Office of General Counsel is discussed in the Organization
Section of this Report. '

B. Use of FEA Authority

FEA has varied and extensive authority to compel production of documents
ano testimony and to require special reports. It can also fequest the
Attorney General to institute civil injunctive actions. The Task Force
finds that a major cause of delay in the Compliance and Enforcement Program
is the failure to make effective use of these and other authorities. It
recommends that:

(1) FEA begin to use the subpoena as one of its fundamental investigative
tools especially in those instances where there have been indications of

violations of the‘regulatiohs or where there is some kind of refusal by the



() .
person from whom the 1nformat10n is requested to prov1de that 1nformat10n on
an expedited ba51s. ,

(2) Detalled tra1n1ng and 1nstruct10ns be prov1ded by FEA to its staff
on the use of subpoenas. - )

(3) Exce551ve delay in review and approval of subpoenas be e11m1nated
by delegating to the attorney assxgned to the case the respon51b11ty for its
lssuance, w1th the attorney hav1ng the option, 1f he has any questlons con-
cernlng its issuance, to brlng 1t to the attentlon of a senior attorney 1n
compllance. |

(4) A procedure be dev1sed for assurlng qu1ck and effectlve follow—up
when subpoenas that have been served are not complled w1th.

(5; FEA commence using subpoenas to compel the testlmony of persons
who are under 1nvestlgat10n.

(6) Administrative proceedlngs to quash a subpoena should be stream-
11ned | C |

(7) The FEA seek from the Department dr Justice the authority to
enforce its own subpoenas and if it is unsuccessful, it'shouid seek
1egisiation from Congress.to acconplish that goal. . | |

(8) Unt11 that authorlty is recelved by the FEA, a system be set

up, with spec1f1c turnaround tlmes, to obtaln speedy compllance. 'This

within a Region between the Reglonal and National Offices and between

FEA and Justice, so that the matter can be presented qulckly to a U.S.

Attorney for immediate action.
(9) The attorney authorized to approve issuance of a subpoena should
be authorized to handle subpoena enforcement including direct contact with

the necessary U.S. Attorney's Office.
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(10) The Special Report Order (SRO) be tilized as a primary
audit and investigative tool.

(11) Auditors and_investigators be'trained in the writingAand the
use of an SRO. ' '

(12) The Compliance staff be given assurance by 'FEA of the enforceabllty
of the SRO. | | |

(13) The administrative process fOr”issuance of‘SRO;s“and for qoashing
SRO's should be streamlined. | | .

(14) A system be developed where there is adequate followvop'to assure
compliance witn the.SRoy within a prescribed time schednle.

(15) The ciyil injqnctive authority under'Section 509 of the Economic
Stabilization Act of 1970 be otilizeo more freouently and'in a much.more
effective way as an enforcement tool. | |

(16) The fEA seek the authority to handle its own civii injunctive
cases.

C.. Rev151on of Case Resolution and Enforcement Procedures

By questionnaires to all Regions and by an experimental two—week
prOJect on Philadelphia, the Task Force 1dentif1ed causes of delay in re-
solv1ng violation cases. It also found shortcomlngs in the 1nvestlgat10n

of possible willful violations. The Task Force recommends that:

(1) The FEA must ﬁnnediately establish a unit within the National
Office of Compliance to investigate and prosecute tne compiex and willful
violations of its regulations. This unit should consist of attorneys and
investigative auditors with the appropriate experience needed tordo the |

job. (See the Organization Section of thie Report).
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(2) As the National Office personnel develop the experience
to deal with these cases, they should be located at the Regional
Offices in order to train others in'héndling these cases.

(3) Intensive and extended training should be given to FEA personnel
to deal with the complex and willful cases.

(4) The basic'inVeS£igatory tools of the Agency must be utilized,
especially the use of compulsory process and similar techniques.

(5) The number of qualified pérsonnél with appfopriate exﬁériehce
should be iﬁcfeaéed imnediately."

, (6) The Agency should not .cease its civil inquiries when an element
of willfullness is detected. Instead, the Agency ought to complete
the fact gathering process and bring its civil actions. At any time during
the. fact gathering process or conduct of the civil action, the matter éan
be referred to the Department of Justice, if appropriate.

(7) The Agency's policy'to elevate the criminal aspects of every °
case (no matter how significant) éb0ve the civil aspects of such case
(no matter how significant) should be changed. The procedures, §étsonhei
and priorities, employed in handling the civil and criminal aspécts of a
pending matter must be based upon a careful ahalysis of all of the relevant
facts.

(8) The National Office should greatly enhance its control over complex
and willful cases, and multi-regional coordination of cases should be
elevated to a satisfactory level.

(9) The Compliance Manual ought to specify that the originating office
of an investigation should be permitted to conduct the investigétion in another

region with proper coordination.
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(10) the Agency shquld‘review the Compliance Manual treatment of
Special Investigatiqns to more closely reflect the extent to whiqh pro-
cedures intended for use by federal criminal prosecqtions ére suitable
or necessary for the conduct of FEA inquiries.

(11) The Agency should immediately begin a review of its presently
identified Special Investigqtiops cases, in light of the foregoing recom—
mendations, and those set forth elsewhere in this Report, to determine
procedures for furthe; investigation or other basis for‘disposition,‘

(12) The process for the review and issuanqe'of formal enforcement
documents be simplified and ghat certain redundant levels of review be
_eliminated.

(13) A realistic turnaround time be established with the assignment
of specific responsibility to assure the goals are met.

(14) The manner c¢f review should be made less formal, Qhere appropriate.

(15) The nature of review should be lessened at each succeeding leval
and concurrent review be utilized where possible.

(16) Attorneys and auditors should act as a team in the investigation
énd resblutién of cases involving violations of FEA reguiations. The
relationship of attorneys and auditors is discussed inithe'Organization
Section of this Report.

(17) The number of attorneys in Regional Offices must be substantially
increased to permit their active participation in audi;é at earlier stages,‘
and attorneys should be deployed to area offices or RARP sites when appro-
priate. In filling these additional positions, FEA must hire attorneys
with substantiai experience in enforcement, investigation and litigation

‘be added to the Regional Office.
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(18) The number of compliance audltors in reglonal offlces,barea
offices and RARP sites must also be increased to expedlte current audxts
and provide sufficient "backup" to 1nsure that changes 1n personnel and
other demands on professional time do not disrupt currept aud;ts. Audltors_
currently on board and experienced in regulation of independent crude
producers and NGL processors should be deployed in support of RARP pragrams.‘
In filling additonai.positions, FEA should seek to employ investigative'
_auditors experienced in the development of major complex and criminal
cases to provide support for RARP audits and Special Iavestigations;
Exception. should be squghtffrom prevailing Civil Service requirements where
nedessary to permit employment of such investigative accountants and others
with particuiar skills and experience urgently requiredt

(19) The Agency compromise the amouht of Qvercharges in certain
specific instances as discussed in the Enforcement Authority Section.

(20) The entire process of case reSolution ought to be streamlined
and additional flexibility glven to the Compllance staff.

(21) The Philadelphia Program can be of benefit when applled to other
Regions. The procedures utilized in the Phllaqelphla‘Prqgram snguld be
used tor similar types of cases and other aspects of the backlog.

(22) Consideration should be given to repeating a project of this type
in every Region at least annually or at such other. time as it becomes
necessary. |

(23) The settlement of complianqe actions is vital to an effective
.compliance program. In order to insure that the settlement process is
not. being abused there 6ught to be built in a specific time period by which

Consent Orders must be negotiated and completed and there must be someone
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responsible for.mon{toring‘that time period and assuring that it is met.
In aadiiion, the FEA:shoﬁld be éensitive to a firm usiﬁg the consent
proceés as a means of discovering the Agency's view of how the firm has
violéééd.the reéulatioﬁé.

(24) Tﬁe FEA shouid take a more aggreésiVe approach to information
gathering from firms uﬁder audit including the use of subpoenas and SRO'S
if appropriate.

(25) FEA have direct access to the computer systems and original
records of the‘major refiners.

(26) FEA have direct access to the personnel of the major refiners with
respect to questions relating to documents produced.

(27) The turnaround time for access to documents of the major refiners
be substantially reduced and effectively enforced.

(28) The FEA simplify its exceptions and appeals process. (See discussion
of Enforcement powers) .

(29) The FEA should not delay enforcement actions because of FOIA requests.

(30) The FEA should establish separate staffs in the regions where practi-
calbe to handle the processing of FOTA requests. |

(31) The FEA should review FOIA process as it impacts on the compliance
operations.

D. Better Management Controls

Already noted is a need for establishing turnaround times for review of
audit findings and enforcement documents, for obtaining compliance with
subpoenas and other process, and for various other compliance and enforcement

proceedings. Equally important is clear responsibility for requiring adherence
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to expected levels of performance. The Task Force also recommends
that FEA:

(1) Organize an audit-progress and a case-closiné ﬁonitoring'system.

(2) Require that regions fully utilize the established system‘for
estimating audit completion dates as required by the Compliance Manual.

(3) Medify the RECTRAK system to show estimated audit completion dates
and establish a system for management reviews at the National level of audit
overruns.

while solving the other problems which have been interfering with the
Compliance and Enforcement Program, in the last analysis, there is nothing
more critical to such success than developing an esprit de corps within the
Agency and imporving the morale of the Agency. The Task -Force recommends:

(1) The uncertainties which have been built into the various programs
and which have been permltted to continue to exist throughout the Agency's
operations have to be put to rest. The Agency peresonnel must be given the
clear commitment‘that the Agency is going to continue and that theirrwork is
vital to carrying out the mandate of Conqress and the Administration.

(2) Lines of communication must be strengthened withinithe Regions
and between the Regional Offlces and the National Office so as to try to
develop a team approach to effecting compliance with FFA r'egn'l ations, The
staff of Compliance must be able to feel thdt there is support from the top
personnel within the Agency for what they are 601ng This can be mdn;fested
in many ways, includingvtesponding to requests for additional_persohnel, prompt
resolution of reqgulatory matters and issues which impact on them, as well as
more frequent and better communications w1th them and an express1on of interest

and concern by top management in what they are d01ng
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SECTION III - PENDING CASES

I.. Introduction

As part of. its mandate, the Task Force has been asked to identify and evaluate
the: compliance open case.assignments, bothjaudit'aud %egal, determine“the causes
of delay in the resolution of these open a551gnments, formulate recommendatlons
for ass1gn1ng audit and legal priorities to such cases and recommend a strategy
for their resolution. Another aspect of the backlog problem, namely those
matters potentially involving hundreds of milliqns of dollars in violations
by major refiners where audits have not yet begun or, .if begun, are in a pre-
lruinary audit stage, are addressed in the Compliance and Enforcement Strategies
Section.

The Task Force attempted to study the open case assignments from several
different points of view in order to determine if there was a problem and, if
so to determine the cause of the problem and how to resolve it. Starting with
the entire universe of open assignments, the Task Force developed a series
of computer runs to analyze these assignments from both the audit and legal
perspectives. In addition the Task Force conducted extensive interviews with
FEA personnel at the Regional and National Offices and other persons in order
" to gain their insights. The Task Force also developed three questionnaires ‘
which were sent to all Regional Offices and the yarious elements of the National
Office with respect to pending cases over $100,000 where certain events had
occurred, e.g., a Notice of Probable Violation ("NOPV") or Consent Order'had
been drafted but not issued.

With respect to pending cases with violations under $100,000, the Task

Force: successfully conducted a pilot program with the Philadelphia Regional
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Office which enabled a significant number of those cases to be resolved. The
Task Force also analyzed the pendiﬁg priority A ("Special investigations") cases
to determine whether they were assigned a cdrreét.priority and to develop a
strategy for their resolutlon.

As a result of 1ts studles, the Task Force has been able to isolate
several major causes of delay in the resolutlon of these open case assignments.
These delays. have been caused by problems whlch are fundamental to the operation
of the agency and wh1ch need the agency s immediate attentlon in order to be
resolved. The resolution of cases possibly totalling many millions of dollars
of violations is at stake. Obviously, the problems causing case delay cannot
be considered in the abstract. Rather, they must be viewed in conjunction with
other sections of this report which have focused on the identical problems from
different points of view. The Task Force has, however, attempted to make
fecemmendatlons to help reduce the delay in resolving pending cases and completing'
audits and will hopefully avoid recurrence of the.problems in the future.

IT. MFETHOD OF STNY

At the time the Task Force commenced its operations, it identified 3680
open assignments at the FEA. This figure included 1217 cases where an audit
had been completed, a violation uncovered, and a formal enforcement document
(Consent Order, NOPV, or Remedial Order) drafted and/or issued ("open violation
cases"). The balance of the cases (2463 cases) consisted of open audit assignments
cases which were still in progress ("open audits").

A. Open Violation Cases (1217 Cases)

The Task Force used several methods to analyze the open violation cases,

including special computer reports, summary management reports, interviews,
4
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the Philadelphia Pilot Program and a series of questionnaires sent to the various
elements within the FEA.

1. special Computer Reports*

The FEA has a computerized tracking system (RECATRK) which tracks the
progress of a case from its opening through its audif and enforcement phases
to its closing. The Task Force ﬁtilized the computér in several ways to analyze
the 1217 open violation cases and to test its hypothesis as to causes of delay
in completing the cases. Annexed as Attachment III-A afe descriptions of the
computer reports utilized by the Task Force.

2. Management Summary Reports

Another source for the analysis of the open violation cases was a

series of Reports, entitled Management Summary Reports, prepared monthly

by the Office of Compliance Information. Attachments III-A and III-B

are two tables from the monthly report for May 1977.** Attachment

IITI-B shows the distribution of the open violation cases, by Region and by
program. Attachment ITII-C sets forth a frequency distribution of all open

cases, including both open violation cases and open audits., ***

*  Most of these reports were run on June 24, 1977.

**  The number of cases in all open and closed categories changed constantly
during the life of the Task Force. While numbers on any two dates are
not directly reconcilable, they are comparable; the absolute numbers
changed, but relative relationships did not.

*** Code 50 (return for additional field work), may actually occur before an
NOPV is drafted and thus, technically, not be within the above definition
of an open violation case. However, it is rare that a case is returned
for additional field work without a previous finding by an auditor or
investigator of a probable violation. The return is usually to obtain
further verification or documentation of the probable violation.
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Other portions of the Management Summary Reports set forth for the current
fiscal quarfer both the numbers.and dollar amounts of compliance séttleménfs
and the number of assignments opened'or closed. These Management Summary Reports
also set forth the same information for.the entire period beginning July 1,
1975 (when the FEA computerized tracking systeh was established). Another
section shows authorized énd on board staffing, with data reflecting pcrsonnel
turnover in Regional Compliance.
3. Interviews

"As an Additiénal method of sﬁuding'%he pedéing violation cases and open
audits, the Task Force coﬁductea.interviews of people from within and outéide
of the FEA. The most significant portion of-these interviews was with personnel
from the organizational units within the FEA which deal with combliance matters.
The Task Force interviewed representatives of the Department of Justice who A
are responsible for conducting FEA's civil litigation.'Further,’members of
the Task Force met with the staff of certain Congressional coﬁmittees who
had in the‘past conducted extensive investigations of the FFA's compliance
program. |

(a) Regional and Area Office visits

Members of the Task Force visited and conducted inéerviews'with personnel
at eight of the ten FEA regional offices. The regional offices visited were
New Yérk; Philédelphia,.Atlanta, Chicago, Dallas, Kansas City, Denver and
San Francisco. In addition, members of the Task Force visited personnel at
certain area offices and RAhP teams located at certain major refiners.

Typiéally, during each Regional Office visit, members of the Task Force
met as a group with the Regional Administrator, the Regional Counsel and the

Regional Director of Compliance. The members of the Task Force then split
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into sub-groups and.met with line compliance attorneys, line auditors,
RARP.Teap Leadgrs, Area Manaéers, and Special Investigators. As a general
rule members of the Task Force spent one entire day at each of the Regional
and Area Offices. | | | |

The‘fask Force's interviews with the Regional Administrators focused
on a general. overview of the formal compliance structure of their pafticular
region. Interviews with the Regional Counsels focused on (1) the relationship
between the Regional Counsel and the Regional Director of Compliance; (2)
the relg}ionship betw§enAthe RegionaI.Counsel and the Office of General Counsel;
(3)'thé adequacy of the FEA's existing enforcement authority; (4) staffing
needs and (5) his general observations.

The Task Force's interviews with the Regional Directors of Compliance
focused on (1) the relationship between the Régional Counsel and the Regional
Director of Compliance; (2) the relationship between the Regional Director |
of Compliance and the National Office of Compliance, with particular emphasis
on planning, case monitoring, substantive guidance, special'investiggtipns
and case resolution, and (3) the adequacy of staff skills in regional
compliance. The Task Force's interviews of line compliance attorneys focused
on (1) the relationship between Regional Counsei and the Regional Director
of Compliance and (2) ﬁhe review of typical cases.

.Interviews with line auditors, Area Managers, and Special Investigators
focused on the review of typical cases, the relationship between Regional
Counéel and the Regional Director of Compliance, staffing needs, methodology,
perceptions of the use of compulsory process, and.their general observations

as to the main sources of delay within the system.
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(b) Exceptions.and Appeals

Members of the Task Force interviewed the Director of the Office of
Exceptions and Appeals to gain his insights of how his office impacted on the -

compliance program.

(c) .Department of Justice

Members 6f the Task Force interviewed Mr. Stanley Rose, Chief of the Economic
Litigation Section of the bepartment of Justice, and Mr. Marvin Coan, Mr. Rosc's
assistént,‘who personally_reViews all of FEA's enforcement litigation. The
rpeonomic Litigation section is the division which represents the FEA in all
court proceedings. The focus of this interview was the relationship between
FEA's Office of General Counsel and the Department of Justice and the relationship
between the FEA's regional offices and the local ‘U.S. Attorneys within these
regions. l

(d) National Office of Compliance - Case
Operations and Case Resolution

Members of the Task Force interviewed the Director of the Office of Case
Operations and the Director of the Office of Case Resolution. Both Case Operations
and Case Resolution‘are subdivisions of the National Compliance Office. The
main purpose of these interviews was to identify the role of these offices
in the compliance program and to discuss the relationship among the National
Office of Compliance, the Regional Offices and the Office of General Counsel.
Another major subject of discussion during these interviéws was the identification
of issues requiring interpretations and clarification and the resolution of

these issues.

{e) Office of General Counsel
Members of the Task Force met with representatives of the Office of General
Counsel. The focus of these interviews was on the issue resolution process

and pending matters awaiting clarification and interpretation.
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(f) Congressional Committees

Members of the Task Force also met with representatives of Congressional
Committees that had conducted investigations of FEA's compliance program.
The Task Force met with Mr. James Mitchie of the Subcommittee on Antitrust of .
| the Senate Judiciary Committee énd Mr. David Finnegan of the Subcommittee on
Energy and Power of the House Committee on Interstate and Foreign Commerce.

(g) Industry and Consumer Groups

Thé Task Force, pursuant to a notice in the Federal Register, also met with
various representatives of different sectors of the petroleum producing, refining,
distribution and marketing industry to hear their views on various elements
. of FEA's compliance prograrm.

~(h) Other Persons Interviewed

The Task Force met with numerous personnel from FEA's compliance staff

- for briefings on the compiiance progrém, the petroleum industry and the FEA's
pricing regulations. The Task Force also met with Mr. Frank Zarb, former

. Administrator of the FEA and Gorman Smith, former Acting Depﬁty Administrator
for Programs.

4. Questionnaires

As part of its analysis of the 1217 open violation cases the Task Force
identified certain cases exceeding $100;000 in possible-recovefy where, since
‘the drafting or the issuance of an NOPV, Consent Order‘or Remedial Order,
some time éeriod had expired with no further significanﬁ progress toward resolving
the case. Thereafter, the Task Force preéared three questiohnaires ( forms)
to find out why no significant progress had taken place with respect to these
‘matters and what had to be done in order to resolve them.

The first form related to instances where an NOPV/Consent Order had

been drafted but not issued. In this form the Task Force tried to identify
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the type of caée tpat was involved, including the type of violation thaf had
beeﬁ uncovered and, if the NOPV/Consent Order had been dréfted'for more than
60 days, why it had not been issﬁed or the case closed. Moreover, the Task
Force tried to find out when the NOPV/Consent Order would be issued or case
closed and, if it coﬁld not be done within two weeks, why it couid not be done.
Further, the Task Force tried to identify any organization or unit where é
matter had been delayed for more than 30 days and tried to.isolate those instances
where the NOPV/Consent Order had not begn issued because of the need for a
clarification or interprefation of a particular regulation.

The second form sent out related to thoserinstances where an NOPV had
been issued but no further work done. The third form related to those insfances
where a Remedial or Consent Order had been issued but had not been complied
with. 1In forms two and three the Task Force sought the same type of information”
that is diséussed above with respect to the first form, namely in the instance

)

where the NOPV had been issued, could a Consent Order or a Remedial Order '
be issued and in the instance where a Remedial Order or Consent Order had

been issued but not complied with, what would be necessary to obtain immediate
compliance. The Task Force also tried to determiné whether the case had remained
in any organizational unit for more than 30 days and whether or not it was

being held up because of the need for clarification or interpretation of a
particular issue or'regulation. Annexed as Attachment III-D are the three

questionnaires (forms).

5. Philadelphia Pilot Program

An analysis of the various special computer reports showed that approxi-

mately 60 percent of the open violation cases were ones in which the identified’
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violation was less than $100,000. Further, it was observed that many of’
the small cases had been "in the system" for substantial periods of time,
possibly clogging the system or at least giving the appearance of an enormous
overload of over-chargés. The Task Force established a pilot program in
the Philadelphia Regional Office. Attachment III-E is a Pfoﬂect Report which
describes the procedures that were used and summarizes the results. The objective
was to process as many cases as possible where the probable violation was
under $100,000 to see how many could be resolved by intensive effort ddrihg
a two week period. |

B. Open Audits (2463 Assignments)*

1. Management Summary Reports

As with the open violation cases, the Task Force found a great deal of

useful information with respect to open audits in the monthly Management Summary

Reports. Attachments III-F and III-B are portions of the May 1977 Management
Summary Report. Attachment III-F reflects the distribution of open audits

by Region and by program. Attachment III-B described above shows; by Region,
the distribution of the open audits among the various status categories princi-
pally "case initiated", "field work started", and "return for édditional'field
work."

2. Special Computer Reports

One of the most difficult things for the Task Force to assess was the
progress being made in the open audits. Various management reports, as well

as a number of special computer reports done for the Task Force, indicated

* Tt should be noted that the number of open audits changed constantly
during the life of the Task Force.
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that there were significant numbers of open audits which had been in that
status for more than a year.*

In the RECATRK system, however, once field work has begun, no further
' entry‘is made in the computer records until the matter is moved to the next
stage after completion of the audit, usually by noting the dfafting of an
NOPV or the forwarding of the audit report to the Area Manager. Records
of the auditor's time are kept in a separate computer system which has little
program flexibility.

In response to a request by the Task Force, FEA had a contractor develop
a program for combining information from both systems. The RECATRK system
first isolated open audits that were currently in the status of case open,
field work started, returned for additional field work ahd, because of the
large number of completed audits being held by Area Managers, Area Manager
review level. This universe was reduced to a manageable size by excluding
the continuous RARP program audits.

Open audits in the above categories (1398) were organized according
to the date when they were opened and the total amount of audit hours spent
in seven statuses, rahging from 0 hours to more than 320 hours. The opeh
audits were then sorted again for further examination of those that had
been in the current status since January 1, 1977 ("No change in status 1list").

For those cases (618), ** the audit hours were spread by time periods,

*  Of course, not all open audits are backlogged. There will always be
a certain. number of cases in the system which should appropriately be
"and are in audit progress. However, since 50% of all open audits have
been open over 270 days, there is a major problem in getting audits
completed. '

** There was no further attempt made to analyze the hours in the remaining
780 cases. )
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across each of the first two months in the current calendar quarter, the first
calendar quarter of 1977, and each of the three preceding semi-annual periods..
In addition, audit time for the most recent three months was analyzed to see
whether it was straight audit time or whether it was time spent on case resolution
or some other activity. *
3. Interviews

Another important source of information on the causes of the delay in-
finishing open audits was interviews in the regional and area offices, parti-
cular1y~interviews wit@ Regional Qirectors of Compliance and Area Managers.
These interviews identified programs in which theJArea Manager thqught
.. progress was good, and those in which they felt_progress was being impeded.

C. Special Investigations

The FEA has assigned top priority in its compliance program (Priority
A) to investigating willful violations. As part of its study, the Task Force
evaluated Priority A cases which are under investigation by a special unit
within the compliance program. The Task Force tried to ascertain the number
and type of cases under investigation and the impact of'these cases on the
pending case load. We also studied the procedures for conducting the investi-
gations and interviewed several of ‘the special investigators.

D. Processing of Cases

1. Preparation, Review and Approval of Formal
Enforcement Actions

(a) Introduction

Section 5.303 of the Compliance Manual sets forth some general guidelines

with respect to the review of formal enforcement actions. Once an auditor

* The Task Force intends to have the FEA send to each Region its portion of
the special computer run described above. The Regional Administrators and
Regional Directors of Compliance will be asked to supply their comments,
with particular focus on a number of apparent problem areas. ‘
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has completed an audit, the Area Manager is required by the Compliance Manual
to review the work of the auditor for technical and procedural accuracy as well
as to assure that the cases are being completed on a regular and timely basis.
After the Area Manager's review, the matter goes to a regional reviewer. After
he has completed his review, it goes to the Regional Director of Compliance.
Thereafter, Regional Counsel must concur before the issuance of the formal
epforcement action. If National, Office review is necessary as well, then the
matter is transmitted to that office for review before issuance. Section
5.303.4 of the Compliance Manual, states that it is within the discretion of
the Regional Administrator to establish procedures for the preparation, review
and issuance of formal enforcement actions within the region.

(b) Method of Study

As part of its study of ths procedures utilized by ths FEA in preparing,
reviewing and approving formal enforcement actions, the Task Force requested
each Regional Office to provide to it certain information with respect to Consent
Orders, NOPVs and Remedial Orders. The following questions were asked of each
regions |

A. Who prepared the first draft of a violation document?

B. What is the procedure for processing that draft? th reviews it? Who
changes it? What levels are involved in the review of it? What levels are
excluded from the review?

C. Under what circumstances is the document sent to the National Office?

D. Who has the final approval?

In addition to requesting the answers to these questions, in connection with
our interviews at the Regional Offices( we discussed with them their per-

ception of the process.
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III. RESULTS OF STUDY

‘A. Philadelphia Program

As discussed at pages III-8 and III-9, supra, (see also Attachment III-E),
the Task Force conducted a pilot program in the Philadelphié_Regional Office,
the objective of which was to process as many open violation cases as possible
where the probable violation was under $100,000. This experiménﬁ was undertaken
to determine the number of cases that could be reéolved within a two week
period. Of the 44 open violation caseslselected for processing, all were treated
on an expedited basis and advanced toward resolution. As set forth in the
éroject Report, NOPVs were forwarded to the Regional Compliance Office for
issuance in 11 cases. In another 11 cases, Consent Orders' were forwarded
to the Regional Compliance for executioh by the firms in&olved. In addition,
five Remedial Orderé were forwarded to the Regional Compliance Office for
issuance. A conference with representatives of the involved firms was. scheduled
for four additional cases. The remainder of the 44 cases were moved to the
next Stage, or closed. It was estimated that under the normal operations,
this work would have been spread over a period of twelve weeks.

The Task Force interviewed both Lesley Douglass, Deputy Regional Counsel
for the New York Regional Office, who‘was detailed to conduct the project,
and who signed the Project Report, and Charles Seravalli, Deputy Director of-
Compliance for the Philadelphia Region. In addition, representatives of the
Task Force discussed the project, the report, and the resulté with H. William
Taylor, Regional Counsel fQﬁ the Philadelphia Region, who is a member of the
Task Force. Several important conclusions emerged.

An important key to the success of the program was the addition of extra

resaurces. The addition of two lawyers and a paralegal specialist from the
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New York Regionai Office proved very beneficial to the Philadelphia Office
whose full authorized strength is four lawyers. Moreover, secretarial personnel
and equipment were made available to Regiohal Counsel by the Office of the
Regional Director of Compliance. Overtime and Compensatory time were authorized
fér attorneys and clerical personnel, a departure from Regional policy.

It also expedited most of the cases to'have documents drafted or, more
frequently, redrafted by an attorney, (principally Ms. Douglass) rather than
by the Office of the Regional Director of Compliance, as is usually done in
vhiladelphia. Instead of a 100% mathematical verification, figures were spot-
checked. Further, no narrative report on open issﬁes was prepared and forwarded
for resolution. In addition, several layers of review were eliminated. Finally, )
persons reviewing documents had a tendency, when finding a defect, to put
the document through to the next stage if the defect was judged to be not
material. Mr. Seravalli was of the opinion that these procedures sacrificed
only quality assurance without sacrificing quality of the final product.

Mr. Seravalli prepared a tabulation of cases showing the type of violation,
the dollar amounts, and the steps necessary to advance the matter to the next
stage. The detailed case histories.for each of the cases that were advanced
were examined by Mr. Taylor, who then discussed them with a member of the
Task Force, in an effort to identify further the reasons for the success of
the program. In Mr. Taylor's vieﬁ, the discipline of having a program for
a tinile, two-week period was a contributing factor. It caused the personnel
involved in the.project to have a positive and determined attitude to attain
resolution if at all possible.

Moreover, there was a greater tendency during the project for the reviewing

office to correct any defects uncovered rather than to return the defect to
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the subnittihg office with a notation of the defects. In Mr. Taylor's view,
a deliberate choice had been made earlier to return documents to Regional
Compliance, principally because of Regional Counsel's meager staffing and as
a means for training Compliance personnel (the earlier decision is now being
re—evaluated to bring into account current training levels).

Another factor in the success of the program was that the staff partici-
pating in the project were insulated from their 6ther respdnsibilities. They
were physically away from their routine duties and not likely to be distracted
by questions or requests for other work to be done. Even the people from
Philadelphia put aside other matters, rénging ffom ordinary chores}_such as
filing, to routine processing of major refiner audits in order to devote the .
full time that ﬁhey were instructed to give to this effort.

The Philadelphia Program demonstrated that people can be motivated to
high accompli#hment. It further proved that by affording people a sense
of purpose and objective, they can ovérc0me a number of seemingly formidable
barriers to the effective completion of an otherwise impossible task.

The only "cost" of the program was deferral of action on other matters,
which would have normally been hahdled by the persons involved. Everyone
involved agreed that this cost had been kept within a reasonable level by
specifying at the outset a fwo week duration for the report.

The Task Force believes the Philadelphia Pfogram results suggest the
utility of using similar techniques for many cases that, because of size
or other characteristics, are backlogged.

Based on all these observations, the Task Force has several recommendations.

(1) The pilot project can be of benefit when applied to other regions.

The discipline of trying to meet an objective of moving a large number of
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small violation céses in a short period of time cannot fail to have a beheficial
effect on all personnel who are éxposedvto the process, as well as those who
are participants.

(2) Consideration should be given to repeating a project of this type in
every Region at least annually or whenever it becomes necessary.

(3) The procedures utilized in the Phlladelphla Project should be used
for similar types of cases and other aspects of the backlog. |

B. Questionnaires

In response to-the three questionnaires sent by the Task Force which
 are discussed at pages III-7 and III-8, supra, (see also Attachment III;Dj
each Regional Office, the National'Office'of Case Resolution and the Office
of General Counsel‘(OGC) submitted data on cases handled at their levels.
Annexed as Attachment III-G are sumaries of the questionnaire returns. *
The first two questionnaires (forms) arc oummarized into comifion cause-of-delay
categories to indicate why actions were not processed promptly. The third
quesfionnaire (form), enforcement actions required, is summarized into cate-
gories by compliance status.

The Regional and National Offices retufns discussed 325 cases for which .
NOPVs or Consent Orders were drafted but not issued and for which NOPVs
were issued but had not been finalized. This was done to determine if delays
occurred and what was needed to process the actions. Of these cases, 17
actions (5 percent) had no delays in processing (Code N), 230 actions (71
_percent) were or had been delayed for one predominant reason (codes A through
M) and 78 actions (24 percent) were dclayed for several primary reasons

(combination codes).

* These actions were stratified only for causes of delay and required actions.
No weight was given to.the complexity of issues involved in the actions =~
or the precedents available to the FEA for resolving these issues. The
time frames for the delays were computed from the date that the actions
were drafted or approved through June 30, 1977.
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Delays were mainly caused by 3 elements, or combination of these elements,
additiﬁnal field work required for the actions, backlogs in FEA elements
and need for clarification and interpretation of FEA rulings and regulations.
Other delay factofs‘accounted for a relatively small percentage_of delayed
actions,

1. Additional Field Work Required

This cause of delay was the major factor in 72 cases and a contributing
factor in 51 other cases. In 2 responses, lack of manpower was cited as
the problem. Other responses stated that additional audit work was required

because of new FEA rulings. Most responses citedugither no reason for the
additional work or merely indicated that the work was required by various
Regional or National review levels.

2. Backlogs in various FEA Elements

Although it was reported that 83 actions were delayed solely due to
backlog in various FEA elements and 101 cited this backlog as a contributing
factor to delay, the Task Force was unable to ascertain from the questionnaires
the underlying causes in many instances. Some of the reasons mentioned for
the backlogs were caseload, higher priority actions and lack of available
personnel.

3. Interpretations and Clarifications

The Regions indicated that 40 cases were delayed because they were
awaiting FEA rulings of further clarification of FEA regulations. In recent
months, several rulings were issued which alleviated this problem. The following
rulings most frequently referred to were: 1977-1, Clarification to Mandatory
Petroleum Price Regulations Applicable to bDomestic Crude 0il; 1977-3, Cargo
Sales; 1977-5, Application of the Definition of Transaction for purpose of com-~

putihg Weightéd average May 15, 1973 prices; and 1977-6, concerning Stripperlwell



I11-18
Property Exemptions. As a result of these ruling in certain cases, further
audit work was required to restructure the compliance actions to be compatible
with principles of the rulings.

C. Combined Computer Systems Reports on Open Audits

As préviously discﬁssed, the FEA had a contractor develop a program
for combining.information from the case traéking system with auditor's time
records in order to evaluate the delay in completing open audits. 1In the
brief timevavailable to the Task Force for review of these reports, some
observations Qere made and some preliminary comments were received from
four regions. * The Task. Force's observations are set forth in Attachment
Iri-H.

The computer reports show a large number of cases in which hundreds
of thousands of hours of auditor time had been spent in 1976 (or earlier)
with no audit time,whatever during the last two to five months, and a large
number of cases in which there had been a high level of audit activity
that has in more recent periods trailed off. The observations, together
with the preliminary regional comments, suggest that while audit time
normally trails off as. segments are completed, many of the cases appear
to be stalled..

Two points should be noted. These reports were, by design, exception
reports. (See pages III-9 to III-11 above.) The reports should not be read
as suggesting that there are comparable percentages of stalled cases through
the totality of open audits. On the other hand, the large number of cases
which changed status during the January-May 1977 period (780) should not

be equated with progress. No analysis was made to determined how

* As noted above, these reports are to be sent to Regional Managers
for their analysis and comments.
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many of the changes were return for further work, suspensions, or a meve
to or from a review office.
Finally, it should be noted that regional and aréa personnel find the
reports very useful for identifying problems. Probably, the report should
be added to the present list of routine management reports.

D. Special Investigations

At the time the Task Force commenced its operations, there were 55
open assignments which appeared to involve potential willful violations of
FEA regulations or' federal statutes and have thus been assigned top priority
by the agency ("Special Investigations"). The Task Force analyzed these
open assignments by several means including management reports, review of
case files, computer reports and interviews.

~ 1. Analysis of Cases

Of the 55 open assignmenfs, 27 cases involve retailers (of which 22
are gasoline stations), 23 cases involve resellers, 2 open assignments involve
major refiners, 1 open assignment involves a crude oil producer, 1 open
assignment involves an importer, and 1 .open assignment involves a state
set-aside matter. Further, of the 55 open assignments, 41 have been out-
standing for over 1 year, 20 have been outstanding for over 2 years, and
4 have been outstanding for over 3 years.

The cutrrent status of the open assignments is is as follows: 30 cases
are in an active investigative mode in the field, 5 are being reviewed
at Regional Counsel, 6 are being reviewed at Regional Compliance, 7
are being reviewed in the Office.of General—-Counsel, 1 is-being-reviewed
by the National Compliance Office, 2 are being reviewed in Area Managers'

office, and 4 have been referred to the Department of Justice. Of the cases
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referred to the Department of Justice, 2 have been referred for criminal
action and 2 have been referred for civil action.

A further and1y51s of the 55 ~open a551gnments indicates that the follow1ng
types of matters are under 1nvestlgat10n 25 instances of fraudulent records
or statements, 30 1nstances of exceedlng the mdx1mum lawful selllng prlce,

3 1nstances of dttemptlng to boost maximum selllng prlce by sales to related
entities, 6 instances of poss1ble consp1rac1es to c1rcumvent FEA regulatlons,
8 instances of improprieties 1nvolv1ng allocatlons, 1 instance of destruction
of records, 1 instance of miscertification of leases as stripperkwells, |
and 1 instances of improprieties involving the state set-aside ércgram.

" There has been a noticable lack of use of compulsory process ih

conducting the Special Investigations. In only 8 of the 55 cases have

subpoenas been issued.

2. Special Investigation Procedures

In October 1976, the FEA established special administrative procedures
to be followed when a possible willful violation of FEA regulatlons was
uncovered. Prlor to the establishment of these procedures, only limited
guldance had been prov1ded by the FEA for the proces51ng of w1llful v1olat10ns.
As a result, each region acted with virtual autonomy and absence of
direction. Prior to October 1976, potential cr1m1na1 v1olat10ns were not
given‘priority at either the Naticnal or Regional level. |

In addition to the promulgation of these Special Investigation
procedures, Regional Special Investigation units were ordered.to be
established within each region, and a National Special Investigatich

Unit was established. The National Special Investigation Unit has a



) III-21

limited function and.has only thé most lhnitedacapability to activeiv :
undertake the investigation of criminal cases. The function of‘the National
Spec1al Investlgatlon Un1t is to monltor coordlnate, and prov1de technlcal
a351stance to regions conductlng Spec1a1 Investlgatlons.» |
| The procedures to have a case designated as a Special Investigation
are ertremeiy cumbersome to follow, involvrng suhstantial time delays
andjmuitiplelleveis of review. The Regionai Administrators,.who for
the most part are‘not lawyers, have been designated as.the persons to
make a final decision if a matter is to be treated'as a Special Investigation.
However, General Counsel s concurrence is necessary 1f a dec131on is made
by the- Reglonal Admlnlstrator to treat the matter as a Special Investlgatlon.
Moreover, if a matter is so designated, it is the agency's pollcy to cease
all civil work being done on the matter immediately and not to resume such
work until its criminal status has been resolved. | |

fhe Task Force has determined that the agency‘s entire approach to
the question of millful violations of its regulations is unsound and
should he drastically modified. bAs previously indicated, the entire process
by which}a matter is'designated as a Special Investigation_is overlv-cumbersome
and generates cons1derab1e tlme delays. The final decision onvwhether a-
matter is to be handled as a Spec1a1 Investlgatlon 1s made by non-lawyers.
In fact, for the most part, attorneys are not involved in the on—901ng
investigatory process at any step. The agency does not have a sufficient |

number of qualified personnel (either attorneys or auditors) to accomplish
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the investigations and those who are involved in performing the investigations
have not been provided the training to do so.

Further compounding the lack of effectiveness of the agency's
efforts is the failure of the agency to use the appropriaté investigétory
tools totconduct the investigations. As discussed in several places in the
Task Force Report, the use of subpoenas to produce both documents and testimony
has been virtually non-existent. In fact, it appears to the Task Force that.
the process of handling a matter as a Special Investigation has resulted
in confusing the staff of the agency and delayed bringing willfﬁl,violators
to justice.

The Task Force is of the opinion that the practice of ceasing fo process
a case from a civil point of view when a case has been designated a Special
Investigation does not make sense and must be stopped. .In fact, whgt has
occurred on occasion is that the civil work has beén,stopped, the case has
been sent ﬁo the Depagtment of Justice and, after an exténsive period of
time, the matter has come back from the Department of Justice with no prose-
cution. The agency has beeﬁ requiréd to resume an audit at a time when
the facts have considerably aged and the investigatory process has become -
more difficult.

The Task Force also has determined that the National Office control
of and its involvement in, Special Investigatiéns has been materially
deficient. At the present time, the only information which the National
Offiqe typically receives on Spécial Investigations in process are
summaries of the case sent from the Regional Office. Case summaries

are not adequate to enable the National Office to have the necessary
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input into the conduct of the investigation. In addition, the National Office
has limited capability to conduct any investigation on its own and this
is particulary important sincé a nunber of the Special Investigations involved
highly compléx,-multi—regional cases involving millions of doilars in possible
violations.

In its evaluation of the Special Investigations, the delays and frustra-
tions ‘were apparent to the Task Force. 'For example, in one region, an audit
was ‘begun in April 1975 and in June 1975 the Regional Office needed an affidavit
from one of the principals involved, but the person refused to talk to the FEA
auditors. The FEA auditors then asked the Regional Counsel for his concurrence
in the issuance of a subpoena to that person, but the Regional Counsel refused,
-indicating that the matter was too complicated.‘Ih‘September 1975, an interview
was again requested by the FEA with the same person and once again it did
not occur. In October 1975, the FEA auditor sent a memorandum to the Regional
Director of Compliance for deterhination if thé matter should be handled as
“criminal.” The matter stayed with the Regional Director of Compliance from
October 1975 through April 1976 and during that time virtually no investigatory
work was performed. 1In April 1976, the ﬁeputy Regional Administrator determined
that the matter should not be treated as a criminal matter and that the civil
aspect of the case should be continued.

In Oétober 1976, an NOPV was drafted and sent to the Regional Counsel
for review. During the time thé.case remained with Regional'Counsel, from -
October 1976 to February 1977, no work was done. In February 1977, the Regional

Counsel returned it to the auditor for additional field work which was
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completed in March 1977. As of June 1977, an NOPV has not been issued
and the Regional Compliance Director is still trying to determine whether
or not the case should be processed as a Special Ihveétigation;

Another factor which complicates the Special Investigation practice
is the relationship aﬁong the various Regional Offices. A nﬁmber of the
most complicated cases involve more than one region. The present
systém of requesting “help" from the other regions' rather than sending
a person from the fegion doing the investigation to the other regich
to complete an aspect of the ihvéstigation, has substantially délayed
the compﬂetion“of'the'caées.»

Notwithstanding the FEA's elevation of Special Investigations to =~ -
top priority status andthe promulgation of elaborate procedural guide- - .
lines, the agency's capability to detect violatiors and succeséfully prosecute:
the complicated and willful cases is inadequate.

It is importaﬁt in resﬁructuring'the Special Investigations program
that general guidelines be established to determine the priofiiy of the
cases to be pursued. .Thoée cases involving large dollar fecovérféé or
having significant deterrent value should be assigned the highest
priority. That is not to say that cases with small dollar amounts
should not be pursued. Those cases provide important'deterrent value
which is important to any enforcement program, Deterrence and the
heed to afford the agency's compliance program'high visability, is
essential so that potential violators or persons contemplating violating
the energy laws will consider the impact of potential enforcement |

action before they engage in their contemplated activities.
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In restructuring the program, techniques should be devised.so
that an evaluation of a case may be made after there has been a limited
probe in order to determine whether more effective work should be done.
Since the Special Iqxgstigation program is still in its formative stages,
it is important that EﬁeﬂNational Office maintain close supervision over
the program in order to‘éVQ;uate_it‘continuously and make the necessary
changes to be more effective. | “ |

The Task Force has_thé following recommendations:

(1) The FEA must immediately establish a unit within the National
Office of Compliance to investigate and prosecute complex, large, willful
violations of its requlations. See discussion in the Organization Section
of the Repopt. This uni; should ggnsist‘of attorneys and investigative
auditors with the appropriate experience needed to do the job.

(2) As the Nationai Office personnel develop the experience to
deal with these cases, they should be located at the.Regional Offices in
order to train others in handling these cases.

(3) Intensiye and extended training should be given to FEA
personnel to deal with the complex and willful cases.

(4) The basic investigatory tools of the agency must be utilized,
especially the use of compulsory process and other similar techniques.

(5) The number of qualified personnel with appropriate experiehce
in these types of cases should be increased immediately.

(6) The agency should not cease its civil inquiries when an
element of willfullness is detected. Instead, the agency ought to

complete the fact gathering.process and bring its civil action.
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At any time during the fact gathering process or conduct of the civil
action,Athe matter. can be referred to the Department of Justice if
appropriate.

(7) The agency's policy to elevate the criminal aspects of every
case (no matter how significant) above the civil aspects of such case
(no matter how significant) should be changed. The procedures, personnel
ard priorities employed in handling the civil and criminal aspects of a
pending matter must be based upon a careful analysis of all the relevant

facts.

o

(8) The National Office shouldvgreatly enhance its cohtro; over
complex, willful cases and the multi-regional coordination Of cases
should. be elevated to a satisfactory level.

(9) The Compliance Manual should specify that the originating

office of an investigation should be permitted to conduct the investi-
gation in another region with proper coordination.

(10) The agency should review the Compliance Manual treatment of

Special Investigations to reflect more closely the extent to which
pt‘ocedures intended for use by federal criminal prosecutors are suit;able
or necessary for the conduct of FEA inguiries.

(11) The agancy should. immediately begin a review of_its presently
identified Special Investigation cases, in light of the fofegoing recom—
mendations, and those set forth elsewhere in this Report, to determine
procedpres for further investigation or other basis for disposition.

E. Analysis of Special Computer Reports

As previously indicated, the Task Force utilized the computer system

in a number of ways to analyze the open violation cases and open audits.



IT1-27
As a result of this analysis, certain information was developed which
helped identify causes of delay in the completion of the audits and
‘cases. ‘

For example, 93 audits are presently suspended awaiting guidance or

regulation changes with more than 70% of the 93 audits being suspended longer
than 60 days. These suspended audits occur in all the regions, but predominantly
in the Chicago and Dallas regions with 36 and 15 suspensions, respectively.
In the Dallas Region, suspensions are fairly evenly distributed within the
programs; however, in Chicago, 24 of the 36 suspensions are in the Reseller
. (not propane) program. Nationwide, in fact, most suspensions have occurred
in that program (52 of 93).

More than 50% of all open audits have been open longer than 270 days.

More than 40 percent have been open for longer than a year. Of these audits
older than a year, over one third have shown no change in status for more
than a year. Three fourths of all audits older than a year-are in the Major
and Small Refiner Programs. This reflects in part the continuing nature of
the major refiner audit process.

A camparison of time elapsed from the first draft of an NOPV to the
issuance of a Consent Order or Remedial Order was made. It was determined
that nearly M;Mds of the 601 cases involving an NOPV, and subsequently
a Remedial Order or a Consent Order, did not result in the issuance of a Pemedial
Order or Consent Order within six months of the NOPV. Seventy-two percent of
these cases were in the Retailer and Reseller Programs (including Propane).

An evaluation of the number of open violation cases in various review
locations (area manager and .above) is also very informative. At the present
time, 1041'Caséé are 'currently in the Area Office, Regional Complianée, Regional

Counsel, National Compliance, or General Counsel for review. Seventy percent
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of these cases are in Compliance while 30% are being reviewed by Counsel.*
Twenty-five percent of the cases are located in Dallas. The remaining regions
(except for Boston) each have approximately 10 percent of the total.

Further, the Crude Producer and Reéeller Programs account for one-half
of all the cases in a review location. Half of all the cases in a review
location have been there for more than 60 days. The Area Offices and National
Compliance have the highest incidence of cases in location more than 60 days:
57 percent of all cases in the'Area Offices and 61 percent of the cases in
National Compliance have been there more than 60 days. Although the Task
Force identified the organizational unit where processing delays were 6ccurring,
the Task Force did not quantitatively identify those open assignments that
were delayed due to unresolved issues.

F. Preparation, Review and Approval of Formal Enforcement
Actions

-

As a result of our study of the procedures for preparing, reviewing and
approving formal enforcement actions, we determined that while thefe was a
uniformity in the various Regional Offices concerning the processing and issuance
of formal enforcement actions, there were significant differences which we
have attempted to isolate and analyze.

1. Preparation of Formal Enforcement Documents

In five of the regions, the auditor who is doing the audit is responsible

for the initial preparation of the violation document. In one other region,

* The percentage of cases in the ocounsel review location only reflect com-
pliance cases which are being reviewed by the Office of General Counsel
and not requests for clarification or interpretation. Other cases in
the compliance or other review locations may involve issues which are
awaiting resolution in the Office of General Counsél.
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the Area Manager has that respbnsibility, In. the other four regions, there
is a mixture of people ;esponsible for the document preparation, depending. . .
on what £ype of document it is and, in some instances, the dollar amount
of the docﬁment.

In Chicago, a Consent Order is prepared by the auditor, whereas an .

NOPV and Remedial Order:are,prepared b§ an attorney. In Kansas City, a Consent
Order and NOPV are preparéd by the auditor, while the Remedial Order is
prepared by an attorney. In Seattle, the Consent Orde; and NOPV are prepared .
by the auditor, while a Remedial Order is prepared by the Regional Review

and Resolutibn office. In New York, a_Consent Order under $100,000 which
involves a retailer and where no NOPV has been issued, 1is prepared by an

Area Manager. All other Consent Orders and all Remedial Orders are prepared

by the Office of Regional Counsel. Moreovér, all NOPVs afe prepared by auditors

in that region.

2. Réview of Formal Enforcement'Documents

The Task Force study found that there was a greai‘dispafity in the
review probéés among the Regional Offices. While the Compliance Manual
establishes uniform'procedures, the departures were Significant. With respect
to ﬁOPVs, most regions follow a review process whereby the Area Manager,
the Regional Reviewer in the Regional'Compliance Office and then’ Regional
Counsel all review the documents prior to its issuance.'In’Dallas, if the
NOPV is over $1 million of involves a precedential-issué, then the. standard
review process is followed. However, if the NOPV is under $1 million, then .
the Area Mahager in consultation with the attorney assigned to.that'area
office can issue the document without a review by the Regional Office. in

Denver, if the NOPV is under $50,000, no review is réquired by the Régional
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Compliance Office. In New York, only the Regional Counsel reviews the documents
~except for Consent Orders of less than $100,000 which involved a retailér |
and where no NOPV has been issued.
| With respect to Consent Orders, most regions follow the review procesé-
of Area Manager to Regional Compliance and then Regional Cbuhsel before it
is issued. 1In New York, if the Consent Order is under $100,000 énd a rétailer
is involved, and no NOPV has béen issued, the Area Manager reviews it and
then the Regional,Reviewer reviews it and then the Area Manager issues it.
In Dallas, if the Consent Order is $500,000 or more or involves a .precedential
issue, they follow the Area Manager, Regional Compliance, Regional Counsel -
review procedure. If, however, the Consent Order is under $500,000, then the
Area Manager can issue it after his review without the necessity of review
by the Regional Office. In Denver, as-was the case with NOPVs, if,;he Consent
Order is under $50,000; no review is required by the RegionaIACqmpliance
Office. In Seattle, if the Consent Order is under $5,000, the auditor iséues
it without review by anyone. If the‘CQnsent Order is over $5,000 they follow
the Area Manager, Regionél.Reviewer, Regional Counsel réview process.

With Remedial Orders, the review process is.generally the same in most
regions. It goes from Area Manager through -the Regional Reviewer and Director
of Compliance and then through Regional Counsel. In New York, Regioﬁal Counsel
handles the draf£ing, re?iew and issuance of Remedial Ordefs. In Denver, if
the Reﬁe@iai Order is under $50,000, it is not reviewed by the Regional
Compliance Office.

3, Issuance of Formal Enforcement DoOcuments

The various Regional Offices follow different practices with respect

to the issuance of formal enforcement documents. In a number of the Regional
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Offices, the Area Manager issues Consent Orders and NOPVs,'although in
others, such as New York, the Regional Director of Compliance issues NOPVs
while Remedial Orders are issued by a Regional Counsel, except for Consent
Orders under $100,000 which are issued by the Area Manager. In other regions
such as Atlanta, the Consent Orders and NOPVS are issued by the Deputy
by the auditor, a Consent Order of $5,000 to $100,000 is issued by a Compliance
Branch Chief, and a Consent Ofder or NOPV over $100,000 is issued by the Director
of Regulations;Division. With respect to Remedial Orders, in a number of regions,
the Regional Administrator or Deputy Regional Administrator issues them. In
New York, all Remedial Orders are issued by an attorney. In Philadelphia,
the Remedial Order is signed by -the Director of Compliance.

Iv. RESULTS OF COMPLIANCE PROGRAM

A. Completed Cases

As previously indicated, the primary goal of the Compliance Program is
to insure’cbmpliance with FEA regulations and to take the apptop;iate enforce-
ment actions where violations have been detected. From July 1, 1974 through
June 30, 1977, compliance has completed 23,844 audits and inﬁéstigations.
Out of that total, approximately 9,076 violations have been resolved.
For the same period, settlements amounting to-$518 million were achieved.
Rollbacks accounted for approximately $107 million, refundé approximately
$85 million and the remaining $326 million were reductions in "bank cost"
(i.e., unrecouped costs available for pass through in futuré months). In
addition, $3.9 million in civil.pehalties were collected by compliancé and

forwarded to the U.S. Treasury.
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Of the $518 million in violations which have been uncovered and resolved
to date, approximately $358 mllllon are in the Major Refmer program Of this
$358 mllllon, $62 million represents refunds and rollback and $296 million ‘
represents bank adjustments. Moreover, approxmately $911,000 in penaltles
have been collected The second largest program in terms of settlements is
Rese;ler (Other) * where approx1mately $48 million in settlements has been
achieved. Of the $48 million, $46 million represents refunds and rollbacks
and $2 mllllon represents bank ad:)ustments In addition, there have been

pe_naltles of $1,004,000 recovered.

A

The third major program in terms of violations uncovered is the Retallers
(Other) program with $38 mllllon in violations settled Of the approx:Lmately |
$38 mJ.lllon, almost 99 percent of that amount has been in refunds and rollbacks.
In addition, $362 000 in penaltles has ‘been collected. The fourth major area
of settlements to date has been Small Refiners where approx;unately $30 mllllon
has been collected. Of the $30 million, approx:.mately $3 million represents
refunds and rollbacks and approximately .$27 million represents bank adjustments.
In addition, penalties of $391,000 have been collected. |

. Open Violation Cases

As preVJ.ously J.ndlcated there are approximately 3,680 open a551grments
Of this total 1,217 have been 1dent1f1ed as open violation cases with

potential v101at1.ons of approximately $1.7 billion.** Of the $1.7

* This program includes all resellers and retailers of covered petroleum
products.

** Annexed as Attachment III-I is a breakdown of potential violation amounts -
by program and last major activity as of June 30, 1977.
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billion, * approximately $1.34 billion relates to violations.with respect to
major refiners. Of that amount, $582 million represents NOPVs that have been |
drafted, ** an additional $135 million'represents NOPVs that have been issued.
and approx1mately $311 million represents NOPVs that have been amended
Moreover of the the $1.34 billion in violations in the major reflners program,
approx1mate1y $132 million represent Remedial Orders that have been issued.

The next program wh1ch has the greatest potentlal violation amount is
Small Refiners where approximately $126 million has been identified. Of that
$126 million, $46 million are NOPVs that have been drafted, $42 million are
NOPVs that have been issued and $29 million represents Consent Orders that have
been drafted. The program with the third greatest potential violation amount
is the Resellers (Other) where there are approximately $101 million worth of
potential viOlations now identified in a status ranging from NOPV drafted4to
criminal actions at the Department of Justice. Of the $101 million, approxinately
$72 million represents NOPVs drafted. | n

The fonrth largest potential violation amounts is in the Independent
Crude Producer program where there has been identifiea approxhnately‘$7é million
of'potential violations of which approximately $26 million represent NOPVs
that have been drafted, $13 million represent Remedial Orders that have been
drafted, and $16 million represent Consent>0rders that have been drafted. |
For the remaining six programs, the total potential violation currently

identified is only approximately $51 million.

* The $1.7 billion figure is a preliminary estimate at the completion of
the audit. It included rollbacks, refunds and bank adjustments. The
amount of money to be recovered is not synonmous with these preliminary
estimates.

** Historically, there has been a substantial reduction in potential violation
from the NOPV stage to the Consent Order or Remedial Order stage.
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C. Status of Open Audits

1. Major Refiners

The FEA price regulations specify that the maximum allowable selling
price for a refinery product is the May 15, 1973 price adjusted forAsubsequent
changes in costs, dollar for dollar, for each class of purchaser. The largest
amount of open audits of major refineries, by far, is in the Dallas Region
followed by the Chicago and San Francisco Regions. A substantial amount of
the audit work done to date has been directed toward the determination of
May 15, 1973 brices, including the application of such terms as, transactions
and class of purchaser discussed elsewhere. qusequent changes in costs
have been reported by the refiners to FEA, but only some of these reports
have been verified against the books and records of the refiner. In
the regions visited by the Task Force, there has been only a limited
audit of booked costs increases.

2. Sall Retiners

Generally speaking, the auditors of small refineries have been plagued.
by the necessity for resolution of all of the issues which have delayed the
determination of May 15, 1973 prices and costs of major refineries. These
in¢1ude resolution of issues as to the meaning of May 15, 1973 “transactions"
and the definitions of "class of purchaser." These and other causeé of delay
are discussed more fully below.

3. NGL Processors

There are approximately 825 plants which process Natural Gas liquids.
Currently, 185 plants, most of which are not subsidiaries of refiners, are

under audit. This program appears to be one in which the open issues seem
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most perplexing. Apparently for thaf reason, the regions differ greatly
with regard to progress to date. One Regional Director of Compliance reported
‘that he has major problems in the program and.has made little progress to
date, while another believes that satisfactory progress has been made and
is being made. '

4. "Upstream" of the Refineries

- Refineries, 6f course, receive their supply of crude oil from domestic
production and from foreign oil importations. Domestic production can be
divided between major refiners who are included in the RARP program
and‘independent crude producers. Again, the Dallas region has the léfgést
number 6f producers and the largest amount of crude oil production, followed
again by the San Francisco and Chicago regiéns. »

Generally speaking, the progress in auditing independent crudé producers
has been good. FEA'é'crude oil price régulations are’addressed to each producing
"propertY" and there have been nﬁmerous issues regérding the proper definitién
of "property". Subsidiary issues‘relaté té treatment of unitizaﬁioﬁs,.and
rules applicable for purposes of the price exemption of "stripper" welis.‘
These issues appear to be resolved.in'large part, with remaining open issues
becoming less significant in terme of the overall qudit cffort. ,

Unfortunafely, that is ohly a small part of the domestic crude oil picture.
'As suggested above, the major refiners in the RARP program éccbunt for over 70

percent of domestic production, and they also are the largest importers of foreign

crude. Audit of the crude oil portion of major refiners is in its early stages.*

* See the discussion in the Compliance and Enforcement Strategy Section -
infra. : \
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The balénce of crude runs to still is accounted for in theFImporter and Crude
Reseller programs. | ‘ »

As noted above, Attachments III-B-and III-F indicate that audit efforts
iﬁ Crude'Importer and Resellérvprograms are not aé substantial as the§~should
be. That4is particularly true in view of the fact that infofmation availéble
to FEA, from the audits and investigations that have been unde;taken, as well
as from other sources, indicate that a significant number of crude résellegé
subject to regulation under these programs were not in business on May 15, 1973

and thus may be persons deserving special scrutiny.

5. "Downstream" from the Refineries

K

The earliest compliance and enforcement effort, by the Inteinal Revenue
Service for the Cost of Living Council, tended to focus heavily~on gétailers
and jobbers. Those efforts produced substantial numbers of violatiqn.cases,
often with poor documentation which has made them hard tb dispose of. Since
1975, downstream audit and investigatory efforts have tended to focus on
independent resellers and retail servicevstatiéhs.

6. Proggée‘

A gfeat deal of variation exists émong the regiéns.in this program. In ’
part it is attributable to the fact that propane is an important fuel in some
areas but not others. Progress has beén slowed by a number of troubiesome issues.
Apparently, the‘most troubliﬁq has been the proper aﬁplication of the multiple

inventory rules. *

* The propane firms have filed for an exception to the single inventory rule.
This request has been pending before Exceptions and Appeals since the
fall of 1976 and as a result has delayed completion of audits.
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As the issues are resolved, progress is made, but not withdut practical
diffiéulties.'In many instances, an auditor will find"that the small retailer
or reseller‘has,noﬁ kept records adequate to determine whether or not it is-
in compliance with FEA pricing regulationé; * The auditor then facés the dilemma
of whethe£ to go in and reconstruct records for the firm, which is time—coﬁsuming
for the auditor or to seek from his superiors a Special Report Order requiring
the firm to construct the records. Usually the auditor will choose the former
action; | | |

Audié work has been suspended or diminished pending action on certain
key exceptions requested by éertain'iarge firms.

V. CAUSES OF DELAY AND RECCMMENDATIONS

One of the méjdr issues thé Task Force had to identify was the éauses
of delay in.resol§ing open violation cases and coméleting open audits. As pre—
viously indicated, approximately‘$1.7 billion in pbtential violation have béen
identified. These cases have progressed to a point where at least an NOPV has
" been drafﬁed. Studies have identified several major causes of delay in the
resolution of these cases which are discussed below. These cases must be
immediately dealt with if the FEA is to develop an effective compliance
program, | |

A. gggn Issues

Ciearly a major céqse of delay in the compliance and enforcement
programs haé been, and is, the failure to attain timely resolution of disputed

issues in the interpretation and application of FEA Regulations.

* fThis is true of small firms in the other reseller and retailer programs.
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During the course of Task Force interviews with the Regional Offices
and as a part of the qﬁestidnnaire sent to them, the following questions were
aéked:‘What is the procedure for prqcessihg issues which effect an audit? .
Who first surfaces an issue? Who reviews it? How many levels of review are
'involved? Under what circumstances is the National Office involved? Who
- .finally resolves the issue? |

Two of the larger regions seem to operate at opp051te ends of the spectrum;
others appear to be in between. One region follows the approach-of decidingi
the issuebwhenever it believes it can do so in a sound and supportable |
manner. Then it pfoceeds with the enforcgment document, usually a draft
of NOPV, in the hope.of forcing the issue to resolution in ﬁhe"context of
feview at the National Office or at the Office of Exceptions and Appeals.
Anothe;~fegiqn tends to put the case into a suspeﬁse status and forwards
the issue to the National Office.for resolution. This latter region has
‘a relatively high number of cases in suspense categories. Other regions
seem .to choose among the issues, sending up for :eview, either formally
or informally, those which seem to be of pervasive effect, meanwhile
suspending work dependent on the answersl

With respect to procedures, the résponse to our questionnaries and
the results of our interviews indicate a fairly standard approach among
-most of the Regiohal Offices. Normally an issue which is focused on by
tﬁe auditor or Area Manager goes through the auditor or Area Manager's offices
to the Regional Compliance Office and then to Regional_Counsel. It can be
either oral or written; depending on the practice of the Region, the com-

plexity of the question to be resolved, and other factors.
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If the issue cannot be resolved through that process, the matter is
normally sent to the National Office of Compliance Operation, to Casé Resdlutioﬁ,
or to the Office of General Counsel for resolution.

Attachment ITII-C shows 121 of the open audits suspended because of need
for interpretation, clarification or ruling. The numbers of audits suspended
is only one indicator of the magnitude of delay resulting from the need for
approved issue resolution. The informal'comménts from one region on the analysis
of audit hours included 16 Reseller (dther)-cases without status cpange since
January 1, 1977. Four are currently delayed by definition problemé. In three,
the question is what is the "firm" whose price is regulated. Of the four,
only one has been formally placed in a suséense category, and that did not
occur until more than 1800 audit hours had been spent. If the "firm" to be
audited aiffers from what has been under.audit, some of those 1800 hours will
Vhave been fruitless.

There is another indication of the magnitude of the problem. One of the
most frequent complaints from the regions is the enormous amount of time taken
by the National Office to respond to requests for resolution of issues. In
part this is due to the cumbersome review proceés before an issue is presented
-for resolution, and in part because of the way that thé National Office
handles the resolution of the issue. Some of the regions indicated that,
on occasion, the National Office of Compliance and'the Offiée of General
Counsel did not even respond to telephone calls from lawyers or compliance
. personnel attempting to follow up requests. The Task Force received infor-

mation from more than one region which showed extensive periods of time,
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amounting in some cases to many, many months or even yeérs between the time
when the matter was sent up for resolution and when the response wasAreceiQedﬂ*
This delay obviously had an enormous impact on case resolution and audif
completion.

>Ano£her elemént of the pictufe is the procedures esfablished by the
Nationai Office requiring certain categories of-cases to be sent to the National
Office for review befofe the issuance of an NOPV or otﬁer formal document.
The categoriés are those regarded as,preéedents and those exceedipg a specified
dollar amount ($500,000 or $1 million, debending on program). Frequently,
the review will identify an issue for the first time, or reverse a regibnal
decision, and thus necessitate reworking the audit.

1. Recommendations

The Task Force finds the issue resolution process to be particularly

troublesome and a particularly important cause of delay in audit completibn

and case resolution. As discussed here,~and at other places in the report,

the regulations administe;ed'by the FEA are sometimes difficult to apply in
certain factual circumstances. To get answers to the regions so the audit can
be chpleted or ‘the formal enforcement document issued, another system must

be developed. The sYstem WOﬁld have the Regionél or the National 6ffice respond.
to requésts for issﬁe ciarification or interpretations on aﬁ expedited basis,

with a specific turnaround time built in, and with a person given the

* wWithout exception, all Regional Counsel interviewed by the Task Force credited
two senior lawyers in one branch of the Office of General Counsel with
being prompt and decisive in their responses to. informal (usually oral)
requests for interpretation, and with expeditious processing of formal
(written) requests for interpretation.
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responsibility for resolving the iésge.* Issues pfesented for resolution,
or interpretation, should be related to particular facts of the case, rather
than trying to resolve the issue by attempting to anticipate the iﬁpact
of the interpretation on every matter which is pending, or contemplated to
be pending, at the FEA. The Task Force also recommends that the National Office
of Compliance develop the capability to resolve issues presented to it through
the development of its-own legallstaff. The relationship of this capability
and the Office 6f General Counsel is discussed in‘the Organization Section
~of this Report. |
B. Staffing
One cause of delay in the development, review and resolution of audits
and compliance actions is the Shortage of experienced attorneys and auditors
in Regional Offices. Computer Reports reviewed by the Task Force indicate
that significant numbers of cases have languished for protracted periods
in the field, in area offices, Regional Compliance Offices and Regional
Counsel's Office without any change in status. While sbme of this delay
is attributable to factors other than limited staffing (i.e., the need for
legal or technical guidance from National Compliénce or General Counsel, or
dependency upoﬁ an awéited Exceptions and Appeals’or judicial decision on
related issues); the shortage of qualified auditors and attorneys may be
responsible for a significant part of this delay. '
The Task Force survey of open cases with NOPV's drafted, but nbt issued,

and potential violations in excess of $100,000, indicate that 55 of the 204

* Recent changes in the Compliance Manual with respect to issue resolution
are too new to evaluate at this time.
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cases weré ideﬁtifiéd as "backlogged" in Regional‘Compliance or Regional Counsel.
Some were ekpressly identified as delayed_due to lack of staffihg.* These
cases represent 27 percent of the open cases by number, and 24 percent by -
dollar volume of potential violation. If those cases in vwhich "additional
audit work required" was the reason given for delay are added to the "backlogged”
cases, the perqentage of total open @ases represented rises to 48 percent,

and the percentage of dollar volume to 42 percent.

In it$ 1975 Report on FEA Enforcement of Petroleum Pricing Regulations,
the Subcommittee on Administrative Practice and Procedures of the Senate
Judiciary Committee recommended an increase in FEA staffing and a reallocation

of existing manpower to key programs. ** ' , o

* Cases specifically identified as delayed pending court decision, Exceptions
and Appeals decision, or interpretations, or for other reasons involving
activities outside a region, were excluded fram the open cases identified
as "backlogged" as were delays pending responses from firms under audit.
The principal reason these cases are "backlogged" thus may well be a lack
of sufficient manpower to process them in an expeditious fashion.

** "FEA must reallocate its enforcement manpower more effectively and efficiently’
and must increase the manpower assigned to key programs. While the agency
has made some progress in terms of doubling the authorized number of auditors
at the 17 largest refiners, inadequate manpower still hampers other programs
such as small refiners, producers, and wholesalers, and the national compliance
office is understaffed. Even within the large refiners, personnel assignment
appear to have been made inefficiently and on the basis of an overall formula
rather than the individual requirements and qualifications needed at each
company. o ' '

"FEA should increase the manpower assigned to the major and small refiners,
producers, and wholesalers and develop targeting criteria for assigning
auditors to individual firms within each category. Furthermore, the agency
should increase the staff in the National Compliance Office in.order to
enable badly needed enforcement programs to be effectively implemented

and monitored." P, 42 - ' '
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In response to the Committee's recommendation, FEA developed Regional
Work plans to align regional resources with national priorities. It also
increased the authorized compliance positions for regional activities from
725 (on board as of July 1, 1975) to 1195 (authorized forlthe 3rd quapter
of fiscal 1977). The total number of regionel compliance personnel on board
as of June 30, 1977, waS 1080.

Staff levels and qualifications for euditors are a functionvof the
compliance objective of the agency. Based on discussions of staff levels
with national and regional personnel, the Task Force has concluded that
FEA, as a whole, requires additional auditors. Some regional managers have '
indicated that they have sufficient personnel to meet current objectives;

It has even been suggested that certain auditors are concerned about "running
out of work" - a pereeption perhaps attributable to persons with limited

case loads in non—refine: areas, but certainly not borne out by a view of

the FEA's curient ohjec;ives.

Given Eresenh audit strategies, it appears that a shortage of qualified
auditors is in part responsible for the large number of open cases resoived.“
Certain programs, particularly the major and small reflner audlts, would
clearly benefit from additonal staff. The RARP program, on the whole, currently
 has 272vaud1tors, a relatively small number considering the magnitude of
the task required of them. The potential for increasing the effectivenees
of particular programs through a reallocation of present regional auditors

is discussed in the section regarding strategy.
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At current staff levels there is little "backup" in many areas. The loss A
of one or two key personnel can severely impair a major audit, or even a full
RARP program. This problem has teen noted in a number of public comments,
and conflrmed in conversation with regional compllance directors. Increases
in staff levels would permit development of experlenced second level personnel
who could provide a cont1nu1ty‘now lacking in many major audit staffs. Increases
in regional compliance steff levels would also permit demands for professional
 time occasioned by Congressional:inquiries, Ffeedom of Information Act requesfs
and the information needs of the National Campliance Officc to be handled with
less disruption of current operations. This has especially impacted on the
RARP program.

Changing national priorities and the resulting misallocations of resources,
as well as technical problems in completing major.audits (problems in getting
access to information, need for legal advice) complicate any assessment of
the degree to which the audit "backlog" is a product of a shortege of manpower.
It is evident, however, that an increase in trained audit personnel could
produce a substantial increase in the processing of cases and a significant
decrease in the number of cases opened but not actively worked.

Increases in trained compliance personnel cannot be accomplished overnight.
Of the 1185 regional compliance positions presently authorized, 1080 are presently
filled. Some regions actually have more personnel than they are authorized;

others have not filled all anthorized positions. The continual hiiing
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freezes, budgetary‘restraints, and personnel turnover have restricted FEA's
efforts to increase the number of quallfled audltors. H1r1ng of compllance
auditors is done from C1v1l Serv1ce Reg1sters in accord w1th current re—
gulatlons. Some departures from this system may be necessary to prov1de
individual auditors with the particular mix of-investigative and accounting
skills required by FEA, especially for RARP programs and Special Investlgatlons.

The Task Force also found a need for addltlonal attorneys to support
the compliance érograa. FEA's Compliance Briefing, prepared for the President-
elect's Transitiqn team in December of 1976, summarized this need as follows:

The review of all enforcement documents is handled by

the Regional Counsel offices and a special unit within

the Office of General Counsel. While sufficient pro-

_cedures exist, there is a need for an increased number -

of attorneys assigned to the compliance function,

particularly in the regions. This situation is .

exacerbated by the fact that area offices and posts

of duty do not have attorneys on site. The absence

of adequate legal staff delays the case resolution

process and causes substantial amounts of audit work

to have to be redone, thereby slowing down case

closing.

Comments by Regional Counsel and Regional Compliance Directors during
Task Force visits to a number of regions support this view.

Responses to the questionnaires covering open violation cases over
$100,000 indicate that close to $80 million of cases are identified as "back-
logged in Regional Counsel". In a number of regions, concern was expressed
by compliance personnel that regional attorneys "had their own priorities"

and were not sufficiently respohsive to Compliance Division requests for

expedited treatment of particular cases. This reflects the need for Regional
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Counsel to meet the demands of a humber of programs, és well as a difference
of opinion regarding the most productive allocation of professional staff.
This conflict in priorities, between two offices dedicated to the compliance
program, could be substantially reduced if sufficient attorneys were available
to handle compliance cases.

Only two regions currently.provide on-site legal support in outlying
area offices. Mény smaller area offices wonld not make full time use of an
attorney under present work loads. However, Regional Counsel for three additional
regions have indicated that at least one area office in each fegion could
make good use of a full time attorney.* Apért from concerns for professional
review and lines_of éuthority, current staffing limitations would make it
difficult for these regional coﬁnSel'to maintain attorneys in area offices
or RARP sites on a full time Basis.

The Task Force has considered and addressed elsewhere the need to have
attorneys included iﬁ the development of cases prior to preparation of formal
enforcement orders. Regardless of the organizational basis for such invblvement,
it appears that the early participation of attorneys in compliance casés is
essential. Present staff levels in regional offices severely restrict the"
opportunity for close support for compliance auditors, as attorneys are often

not free to attend conferences with firms under audit (and their counsel)

* The identification of individual attorneys in the regional office as re-
sponsible for particular area offices or RARP teams has been attempted
by several regional counsel to provide greater responsiveness to ongoing
needs for legal advice. In general, this appears most useful where the
caseload of a given area office or the proximity of the office to regional
offices makes placement of an attorney in the office unnecessary. It
cannot provide the full range of responsive legal service requested by
area offices with large caseloads or by major RARP programs.
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. located at area offices or RARP sites, and must concentrate their time on
the required review of compliance orders, slighting requests for technical
‘advices regarding ongoing audits. Th%s has produced additional delays,
as cases first reviewed by an attorney after audit work has been completed
sometimes must be substantially redone to correct errors which could have
been avoided with early legal involvement.

A survey of FEA's Regional Counsel indicated that of the 63 attorneys
presently on board in the Regions, approximately 48 * were engaged in support
of compliance activities. Comments of the Regional Counsel indicated that
an additional 23 attorneys would be required to provide full support to

the compliance program, as presently conducted. If Task Force recommendations

regarding increased legal support for compliance programs are to be fully
impelemented, substantially more attorneys would be required in regional

and area offices than this conservative estimate. Obviously, National Office
requirements-for legal services would also dramatically increase and additional
compliance attorneys would be required in the National Office as well.

1. Recommendations

The humber of attorneys in regional offices must be substantially
increased to permit their active participation in audits at earlier stages,
and attorneys should be deployed to area offices or RARP sites when appro-
priate. 1In filling these additional positions, FEA must hire attorneys

with substantial experience in enforcement, investigation and litigation.

* fThis figure represents "man years" rather than attorneys, as a number of
regions use individual attorneys on both compliance programs and the broad
variety of other regional programs which require legal support. This broad
distribution of responsibilities was seen by some regional counsel as pro-
viding essential flexiblity and backup particularly in smaller offices,
and an incentive in attracting and keeping qualified attorneys.
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Tﬁe number of compliance auditors . in regional effices, area offices

and RARP sites must also be increased to expedite current audits and provide
eufficient “backup" to insure that changes in personnel and other demands
| on professional time do not disrupt current audits. Auditors currently on
board and experienced in.regulation of independent crude producers and NGL
processors should be deployed in support of RARP programs. In filling additionel
positions, FEA should seek to employ investigative auditors experienced | “
in the development of criminal cases and major complex ci§il cases to provide
.Support'for RARP audigs and Special Investigations. Exception shoqld'be

sought from prevailing Civil Service requirements where necessary to permit
employment of such investigative accountants and others with particular

skills and'experience urgently required.

C. Processing of- Vlolatlon Cases

One of the most 51gn1f1cant factors that has lead to the delay in pro-
cessing cases is the multiple layers of review which have been established
botﬁ within the Regions and at the National Office. The review process‘ie
both cumbersome and duplicative. As previously discussed, while there are
wide variations. in the review process among Regions, there is at least one ‘
basic element which all the Regions share - multiple levels of ;eview Qith
no meaningful turnaround time at any of the review stages and no managemept
ﬁechanism for forcing a decision at any point in the process. A review of
the 1217 pending violation cases reveals that the system is sometimes used
by persons as a means of av01d1ng the making of decisions and the resolution
of cases. The sending of an enforcement document Eack from a particular
level thfough the chain of review takes a period of time and it enables

the reviewer to avoid having to make a decision with respect to the case.
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Moreover, the formal nature of the review system by itself results in
considefable delay. If at any point there is a problém with a violation document
at éhy level of review, the document is generally.filteredAback down the system
Ato-the person who'briginated thé document to be Ehahged. For éxample, if a
Consent Order is dtafted by an auditor and makes its Qay up through the
Area M;hager to thé Regional Director of Compliance énd to Régional Counsel,’
and Regional Coﬁnsel wants to modify the document or get éome additional field
work done, thén the document is sent back th;ough the offices of the Regional
Director of Compliance, and the Area Manager;‘to the auditor where the changes
are made or the additional work done. This.obvioﬁsly takes a considerable
period of time and unnecessarily delays the conclusion of the case.

An example'gf how the review system is coﬁtributing heavily to the delay
of pending cases is the following crude oil producer case. The case was opened
in September of 1974. Field work was started in that month and the audit
~and investigation was completed in March of 1975. Two months 1éter, the NOPV
was drafted by thevauditor and was forwarded to the Area Manager fér review
1n May of 1975. Five months later,:\in Qctiober of 1975, the case was sent to
the Regional Directdr of Compliance for hislreview. éﬁé Regional Director
of Complianée passed the case on to the'Regional Counéél's Office.

Fbur monghs later, in February of IQ?G,vthe Régional Couﬁsel's dffice
passed the case baék to the'Regional Compliance Office. From there it went
to the National Compliance Office which passed the cégé on to thé ﬁational.
Office of General Counsel in March 1976. In Juﬁe 1976, the General Counsel's ‘
Office sent the case back to Regional Compliance‘who in turn sent it back-
to the Area Manager who finally was able to issue the NOPV one year after
it was drafted. The progress of this case is not unlike a substantial number

of the other cases which the Task Force has uncovered during its studies.
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Further compounding the problem of the mulﬁiple layefs Qf review is
the extent of review afforded to violation.cases as they pass through the
system; The review at various levels is redundant and this has the ob&ious'
effect of slowing up the review érocess for.that particular case.as well
as otherlcéses Wﬁid1 are waiting‘ﬁb be re&iewed by the parficular reviewer.
The nature of review at each succeeding level must be streamlined if the
system is to work. |

An additiqnal factor which has siénificantly impacted Qﬁ the completion
of violation cases'and audits is the fact that attorneys get in&olved in
the case resolution précess at much too léte-a<point. Normally, &n attorney
‘does not see a violation document until after it has been prepared by an
auditor.and reyiewed by at least his Area'Manager.* In a large number of
cases, the case will go through several ievels of review until it.reaches
the attorney only then to be returned to the auditor due tp a misinterpretation |
of the regulations or for same other reason. If the attorney had been working
with the auditor from the outset, this could have béen av&ided. There are
significant legal issues at the various stages of the audit and preparation
of violation. documents and an attorney must be 1nvolved .

An additional factor further compllcatlng and delaylnq the resolutlon
of cases is an 1nadequate number of quallfled attorneys to fully and effectlvély
service the auditvstaff. .The Regional Counsel at the preseﬁt time ¢clearly
do not have sufficient manpower to process the viola;ion cases within a

réasonable period of time.

* In some area offices where the attorneys are located, this is not true.
In addition, in the New York Regional Office only attorneys prepare certain
violation documents. (See pp. III-28 to III-31, supra.)
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In some of the largest regions which the Task Force visited, the
most striking element of the relationsnip between auditors and attorneys
was its adversary nature. 1In one region, the situation had degenerated to -

such a degree that the auditors and attorneys were not even speaklng to one

[T R A e

another on a direct basis. In another region, the Regional Counsel and

Regional Director of Compliance were corresponding in writing with respect -

to cases. This clearly had an adverse effeot on the completion of violation

cases and audit cases. |
This‘unsatisfactory relationship has developed for several reasons; One

key reason is duality of command to which the attorneys are subjected Attorneys

and auditors are respon51ble to different persons. Attorneys are being asked

to perform compliance functions but are not accountable to compliance persons.

This is not a workable situation. It does not permit the development of the |

kind of esprit de corps which is vital to an effective enforcement program.
The Compliance process, as currently structured, is.overly dependent 0

on the role of the Regional Administrator. Due to the organizational structure,.

it is. the Regional Administrator who must insure that the Regional Counsel and

the.Compliance Director work together efficiently. The Regional Administratorls

problem in bringing the Regiondl Counsel and Compliance staff together in

a firm and eff1c1ent working relationship is made more difficult by the

two separate chalns of command over the Regional Counsel previously dlscussed

1. Recommendations

The Task Force recommends that:
(1) the Process for the review and issqance of formal documents

be simplified and that certain redundant levels of review be elminated.



ITI1-52

(2) A realistic turnaround time be established with the assignment of
specific responsibility to assure the goals are met.

(3) The manner of review should be made less formal, where appropriate.

(4) The nature of review should be>1essened‘at each succeeding level
and concurrent review be utilized where possible.

(5) Attorneys and auditors should act as a team in the investigation
and resolution of cases invoiving violations of FEA regulations. The
relationship of attorneys and auditors is discussed in the Organization
Seeliun of this Rreport.

D. Inadequate Use of Extensive Audit/Tnvestigative
Procedures and Enforcement Powers

1. Subpoena Issuance and Enforcement

(a) Subpoena Issuance

(i) FEA Practice

Under 10 C.F.R. §205.8, the FEA is authorized to require the attendance
.Of a witness or the production of documentary or other fangiblelevidence in
the pbssession, or under the conttol,‘of the person served or both. The Regional
Administrators have been delegated the authority (with powers of re-delegation)
to issue subpoenas. Section 3.904.05 of the Compliance_Manual‘suggests that
a subpoena should only be used as "a last resort after an investigator has
exhausted all of the proper avenues available for obtaining ihfofmation."
First the investigator is told he should seek information by verbal request
and if that is not honored the investigator should follow up that request
with a "soft approach" letter. If the letter does not obtain fesults, the

person should be advised that failure to provide the information requested
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leaves the investigator with no alternative but to recommend that a sgbpoenam:
be issged.

Mo;eovef, the same section of the Compliance Manual provides that the
Area Manager, Regional Director of Compliance and‘Regioqel Cqunselnmust:
all concur in the issuance of a subpoena prior to its execution. Beyond
that, for regional cases, gl; subpoenas @ust be executed by the,Regiqnal,_
Administrator or his delegate. In addition all requests for subpoenas must
be accompanied by‘a brief memorandum explaining the necessity of its issuance.

The Compliance Manurl also. provides procedures for a response to the
subpoena. Under 10 C.F.R 205.8, it is specified that’a'person’sered'Qith
a subpoena may within 10 days from date of service, file Qith'the issuing
official an application requesting that the subpoena be quashed or modified;
This application automatically stays the subpoena~f6r 10 days after service,
and if the applicatien is received within that 10 day period, the stay will
remain in effect until a feview of the request has been completed by the
issuing officialf "If the issﬁihg official denies the abplication,'the person
may apply within 10 days of such denial to the Regional AdminiStrétof, or
if it is avnatione} case to the applicable Assistant Administrator or Office
Director to request that the subpoeéna be quashed or modified. |

If an adverse decision is rendered at the second level, '6r-if no decision
is rendered within 20 days, the person may w1th1n 10 days ‘thereafter, petltlon
the Office of Private Grievances and Redress for relief and the return of
a writ of review. Relief at this third level, according to'the.Compliance'
Manual, is premised on the ability of an applicaﬁt to demonstrate his cir~
cumstances are so exceptional that immediate review is warranted to correct

substantial errors of law or cure gross abuses of administrative discretion.
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-National‘Compliance has recent%y conducted a regional study of the history
and efficacy of the use of compulsééy process by the FEA. In that study, it
was found that as of June 10, 1977, the regions had records of issuing 191
subpoenas. A large majority of the subpoenas were for documents, with five
subpoenas for testimony. Seventy-five percent of the subpoenas were in the
retailer and reseller programs. The,study found_that the review and. approval
process for issuance of subpoenas historically has beeﬁ quite lengthy, ranging
up to several months. It also found many examples of excessive time aelays
even for friendly subpoenas, although this time delay apparently has been
significantly»reduced recently. The study also found a general reluctance
at'the FEA to use subpoenas in order to gain access to documents and an even
greater reluctance to use the subpoena to take testimony.‘fhis was confirmed
by the Task Force's regional office visits and our interviews with other persons.
The statistics relating to the issuance of subppenas also supports this con-
clusion.

One of the reasons for this reluctance is the fact that the processing time
to issue a subpoena is too long for the subpoena to be an effective investigative
tool. In addition there is a feeling that issuing a subpoena will jeopardize
the resolution process and that in the long run the auditors are better off
working with delays but increasing the likelihood of a settlement. |

There are also a large number of instances where subpoenas had not been
used although,:at least on the surface, the use of a subpoena'appeared warranted
and the person interviewed appeared to want to use it. when aéked why a subpoena

" was not issued in a particular matter, either one of the reasons cited above
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was éiven or the person being interviewed really could not come up with a reasoh.
In several insfances, the response given was that Regional Counsel or Compliance
would not support its issuance.

Although this,fgct has not been documented by the Task Force, the reluqtance
t0 use subpoenas and QEBeg,forms of compulsory process appears to impact sub-
stantially on the ability 6f the agency to complete audits and investigatidns
especially in situations involving serious or willful violations of the FEA
regulations, In many instances, the lack of use of compulsory process has led
to substantial deiays in receiving, or to the non-receipt of, documents from
persons and entities to whom requests have been made.

In addition, the FEA has not utilized the option of obtaining invéstigative
testimony compeling the witness to answer under oath with the threat of perjury
if he does not tell the truth. The lack of use of inveétigative teStimony has
also forced the agency in certain instances where a party has refused to provide
information, to go back and redo a portlon of ‘the investigation, thereby increasing
the time for resolution of the matter.

(ii) Recommendations

A subpoena is a very effective and efficient means of information gathering
during audit and inveétigative activities and the.Task Force recommends that:

(1) FEA begin to use the subpoena as one of its fundamental investigative
tools especially in. those instances where there have been indications of violations
of the reguiatioﬁs or where there is some kind of refusal by the peréon from
whom the information is requested to provide that information on an egpedited

basis.
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(2) Detailed training and instructions be provided by FEA to its staff
on the use of subpoenas. ' '

(3) Excessive deléy in review and approVal of subpoénas be eliminated
by delegating to the éétorhey assigned to the case * the reSpdﬁSibility
for its issuance, with the attorney having the option, if he has ariy questions
concerning its issuance, to bring it to the attention of a senior A£t0rney
in compliance.

(4) A procedure be devised for assuring quick and effective follow
up when subpoenas tﬁat have been served are not compliéd with, (See discussion
of subpoena enforcement, infra). |

(5) FEA commence dsing subpoenas to compel the testimony of pérsons
who are under investigation so as to make and perserve a record in anticipation
of subsequent enforcement action.

(6) Administrative Proceedings to quash a subpoena should be streamlined.

(b) subpoena Entorcement

, . i
(1) FEA Practice

‘Under the present system, if a firm fails to comply with a subﬁnena,
then a recommendation for subpoena enforcement is filtered through the FEA
system much the same way that the issudnce of é subpoena proceeds.”bhcé‘it
goes through the Regional Office system, it thén comes to the National Office
and ultimately to the Office of General Counsel. The Office of General Counsel
then peréonally transmits the matter to the Department of Justice who then

designates the particular U.S. Attorney assigned so the subpeona can be enforced.

* This assumes that attorneys will be normally assigned to audits and investi-
gations in the future. See discussion at pages III-45 to III-47, supra.
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This procedure is cumbersome, unnecessary and obviousiy serves to delay
the enforcement of the subpoena with the resultant delay in obtaining the
info:mation and completing the audit or investigation. Further, the delay.
in getting a subpoeqa enférced has a negative effect on the incentive of inveéti—
gators to issue them. In addition, the Department of Justice and the various
U.S. Attorneys haye very large caseloads and subpoena enforcement actions
referred to them aré not treated with the highest priority.

(ii) Recommendations.

The Task Force recommends that:

(1) The FEA must seek from the Department of Justice the authority to enforée
its own subpoenas and if it is unsuccessful, it should seek legislation from
congress to acgomplish,that goal.

(2) Until that authority is received by the FEA, a system be set up with
specific turnaround times so that it should not take more than two weeks from
the refusal of a person to comply with a subpoena till the point where the
matter ends up in the hands of the Department of Justice. This could be accom-
plished by,_fpr instance, streamlining‘the levels of revieﬁ within a Region, .
between the Regional and National Offices and between FEA and Justice, so
that the matper can be presepted quickly to a U.S. Attorney for immediate:
action. |

(3)AThe attorney authorized to approve issuance of a subpoena should be
authorized to handle. subpoena enforcement including direct contact with the

necessary U.S. Attorney's Office.
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2. Special ‘Report Order Process

(a) FEA Practice

According to the Compliance Manual, the Special Report Order ("SRO")
was developed in order to hélp expedite audits; The FEA determined that after
a random sampie of audit units, where variOus types oﬁ'violations weré uncovered,
it would be appropriate to have the éudited'firm determine the full extent
- of a violation and its dollar impact. Thus,'the agenéy_developed the SRO, which
requires an audited firm to perform specified calculations necessary for the
FEA to determine the actual full magnitude of a disgovered violation or the
amount of dollar refunds to individual customers. The broadest authority to
require such reports is in Section 13(c) of the'FEA Act of 1974 (See discussion -
of enforcement authorities in Chapter V infra).

The Compliance Manual sets out the criteria as to when an SRO should
be used. The SRO should be used if there is a. certain definable Qiolafion
which is believed to be present throughout a certain universe of firms. In '
addition it can be used where sampling auait uncovers wrongdoing, but the
magnitude- and exact description of'the violations are more difficult: to define.
Thus, the SRO is used to require.the firm to perform calculations and data
gatheriﬁg which are necessary to the audit. There is also discuésion.of the
use of an SRO as part of anothet formal action. That is to say, a Remedial
Order or Consent Order is issued with respéct to certain identifiable Qiolations
and the SRO is made a part of the Remedial Order, in order~to require the
firm to‘develop the calculations to determine the full extent of_violations.A
Once an SRO is'prepared for issuance by the Regional Office, a copy must
be sent to the National Office of Compliance Operations for review after

issuance.
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(b) Use of SRO
The agency is not currenly using the SRO as an effective inVestigatbry
" tool. Seven out of the ten regions had avefaged.slightly over two SROs fof
the nearly two years since the instructions were put -into the Compliance Manual.
The other three regions (IV, V and VII) have aVeraged eight SROs. A .

. In'the various regions, there is an unjustifiable Skepticism regarding
. the enforceability'df the SRO. There is a fear that if the SRO is challenged,
it may lose in court and thus there is,éoncern.about pUtting,subétantial |
time in its preparation, In addition; the Regional Offices do not beiievé
- that most firms can comply with an SRO due to the technical difficulties and
ambiggities of thévfegulations. | |

Aﬁother reason for the'lack of use of SROs is the cumbersomé regional

review process. Genérally the SRO is reviewed in the same ménner as other
formal actions. Furthei, there is apparently a lack of undérstanding by<many
auditors and Area Managers of how and wheh to use an SRO. In fact, there are
some peréons who have no idea of the value of an SRO. Aé a result of the
lack of use of the SRD, there have been a large number of audits which either
have not been completed or have been substantially delayed because the FEA
staff has~had to calculate the potential violations.:This delay may have béeh
avoided if the SRO procedure had been éffectively utilized. |

(c) Recommendations

Like a subpoena, the SRO is another auditing and investigative tool which
should be utilized by the FEA much more frequently in order to aid in the |
completion of the audits and investigations. To achieve the optimum use of

the SRDO, the Task Force recommends that:



ITI-60

(1) The SRO be utilized as a primary audit and investigative tool.

(2) Auditors and investigators be trained in.the wfiting and thé use of
an SRO. '

(3) The Compliance staff bé given assurances by FEA of the enfbrcéability
of the SRO. . :

(4) The administrative process for iSsuance of SROs and for quashing SROs
be ‘ctrcamlined.

(5) A system be developed wﬁe;e there is adequate foiloﬁ up to éssure'that
the SRO is beiﬁq completed within a certain prescribed time cchedule.

E. Civil Injunctive Authority

Another cause of delay of case resolution and ultimate reobvcry of over%Barges
is the fact that the FEA basically does not use the full panoply of civil remedies
available to it. The approach of the agency to date has been to basically use
the administrative process for effecting compliande'with FEA Requlations and
the agency has used the Department of Justice only to seek enforéement‘of the
agency's administrative orders.

Under Section 209 of the Economic Stabilization Act of 1970, the FEA has
the authority to: '

“request the Attorney General to bring a civil injunctive

action to enjoin a person from violating any order or

regulation under that Act if that person has engaged, is-

engaged or is about to engage in a violation of such order

or regulation.”

In addition, the court may also order restitution of monies received in violation

of any such order or regulation. The FEA has brought few civil injunctive actions

seeking a judgment of permanent injunction enjoining a person or entity from
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violating an order of the agency or a regulation. In additioq,\theAagency:has
not used the restitutiop.provision to recover monies obtained in violation of
an order or regulatién.

The administrative process is a cumbersome practice as qtilized by the
FEA_for compliance purposes. As more fully explained elsewhere in the report, .
the administrative process has been beset with problems due to numerous factors
including, among others, the-time delay it takes for an enforcement action
to go through the review process within the Regiona} Office and the National
, Office and also the way in which the Office of Exceptions and Appeals and
the courts have been utilized by violators to frustrate the implementation
of agency enforcement ordegs. As a result of thesé problems, a treméﬁdous
delay has devgloped.in the time it takes for a Consent Order, NOPV or Remedial
Order to be issuqd~and theﬁ complied with.

Even if the FEA could attempt to utilize its civil injunctive or other
powers, it would p?obaply not be'very‘effective.under the present,sys§em..
First, siﬁce the FEA cannot bring its own civil actions, all matters would

have to be referred to the Departmen; inJustice. This builds in considerable
delay in preparing the referral memo and file, having the matter proceed
through the various review levels within FEA and having the Department of
Justice learn the facts and legal theories of the case. In additipn, the ,
Department of Justice does not presently have the manpower to handle an
incfease in FEA cases. In the last year, the Department of'gustice devoted
four man years to FEA enforcement matters. _Finally, the Department.of
Justice has not béen_involved in the férmation of the philosophy which under-
lies the regulations nor has it the expertise in dealing with the compl icated

issues which arise under them.



II1-62

1. Recommendations

The Task Force recommends that the FEA begin to use its full range of
civil enforcement powers in order to seek full and effective compliadce with
agency orders and‘regulaﬁions. The The Task Force specifically recommends
that:

(1) The civil injunctive authority under Section 209 of the Economic
Stabilizatién Act of 1970 be utiiizgd more frequently and in a much more effective
way as an enforcement tool.

(2) The EEA seek the authority to handle its own civil injunctive cases.

F. Settlement of Compliance Actions:

l.AConSent Orders

(a) FEA Practice

After an audit is completed and a possible violation identified and the
firm under investigation indicates it will-comply, the FEA ﬁsually will
enter into a Consent Order with that firm. When the proposed Consent Order
is for over $500,000 (excluding penalities) and it has been signed by the
firm and fhe FEA, the Ccmpliance Manual rgquires that it be pub;ished in the
Federal Register ard a press release be issued highlighting the significant
facts of the Consent Orderf There is a waiting period of at least 30 days
fram the date of publicatién in thevFederal Register before the Consent Order
becomesifipal.

The Consent Order p;ocedures also have contributed to the delay in the
resolution of pending cases. Firms under audit have used the Consent Order
procedure as a way of delaying the ultimate resolution éf the case. This has

occurred in two ways. First, a very significant -length of time elapses after
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the Consent Order is first proposed and negotiations take place until the
Consent Order is signed and published'in the Federal Register. The passage

of time is a benefit to the firm, since it is able to "not comply".

In addition, some firms use the Consent brder procedure as a process

to get discovery of the FEA's case at an early stage. This is accomplished

as follows: A firm indicates it is interested in discussing settlement

and - it gets a copy of a draft Consent Order from the FEA. The firm then spends
a significant period of time with the FEA discussing the violations and after
going through this process it determines not to sign the Consent Order. This
- obviously delafs the completion of the case because if the Consent Order ‘is
not signed, fhen the FEA must go back and either issue an NOPV or Remedial
Order and then go through the process of getting that Remedial Order enforced.

(b) "Recommendations

The settlement of ocompliance actions‘is vital to an effective compliance
program, In order to insure that the settlemént process is not being abused
there ought to be built in a’'specific time period by which Consent Orders
must be negotiated and completed and there must be someone responsible for
monitoring that.time period and assuring that it is met. In addition, the
FEA should be sensitive to a firm using the consent proéesé as a means of
discoGering the agency's view of how the firm has yiolated'the regulations.

G. Ability to Compromise Overcharge and the Interactlon of
Overcharges and Penalty-in Negotlatlons N A

Another factor which has impacted upon the effectiveness of the settlement
procedures at the FEA has been the perception at the agency of its ability

to negotiate with a firm the overcharge violation that has been uncovered.
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The FEA has taken the position that the agency cannot compromise the overcharges
since the nbneﬁ'does riot belong to the FEA." This has led to some very'difficultv
'negotiations. * For example, there have been cases where a'firm‘has been or is
willinglto pay back a subsrantial'portion of the oVercharges and the agency;.
would like to bé ahle to ‘settle the case on that basis. Houever, because of.
its position on overcharges, the negotiations have broken'off'and.the agency
must now issue an NOPV or'Remedial’Order and has to fight the:matter through‘
the administrative process and the courts. Another problem which has arisen
in settlement discussions involves the situation where the agehcy‘and che
firm reach agreemeht on the amount of overcharge but are not in agreemeht
on the’amount‘of'pénalty'to be paid.'Once again in those situations, negotiations’
normally break off and the agency proceeds through the administrative process

and the courts to seek recovery.

1. Recommendations

The Task Force recommends that the agency compromise the amount of over-
charges as discussed in the Enforcement Authority Section of this Report (Section
V) in certain specific instances.

H. Compliance'Procedures

As presently described in the Compllance Manual the compllance procedures
relating to the resolutlon of cases are extremely spec1f1c in detail. Because
of this’ spec1f1c1ty, the agency has lost some flex1b111ty in handllng compliance
matteérs and this has resulted in delay in the resolution of cases. While there
must be agency guidélines'oﬁ how to proceed with a compriance matter, an effective'

enforcement ooération needs the flexibi’lity to .adopt forms or procedures to
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the facts and circumstances of a particular case in order to conclude the
case successfully and as quickly as possiblé. The Compiiance Manuél,‘as
interpreted by the FEA staff, does not provide this flexibility gnd_thié has
contributed to the delay in the resolution of pending cases. Moreover, as
presently constituted, the compliance process has built in tremendous delay
within the case propessing and case resolution system and this has also
contributed,to the backlog of pending matters.

1. Recommendations

The Task Force believes that the entire process of case resolution ought
to be streamlined and additional flexibility be given to the Compliance staff
in 6rder to premit it to carry out its functions in avmore éffective way.
The streamlining of the Compliance»Manual can be accomplished without sacrificing .
the ocontrol over the cases by National Office and the maintepance of a uniform
compliance policy.

I. Morale

1. Program Uncertainty

Historically one of the big céuses of delay in compliance case rgsolution
has been the.philosophy of decontrol and uncertainty as to the continued
existence of the agency. The establishment of a permanent Department of
Energy, the commitﬁént in the National Energy Plan to maintain price»controls'.
on crude oil for'so long as the world price of crude oil'is determined by OPEC,
and a clear intention to prosecute vigorously past violations for products
which are decont;olled, should have the effect of providing the oommi;ment to

the compliance operation which is necessary in order to have it operate in an
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effective manner. In addition, there has not been the type of significant
input by the Compliance staff into intefpretations or resolutioﬁ of pending
issues in the regulations and in the formation of policy for the agency.
Numerous>regulatory changes which have taken place without significant input
of the Compliance operation. In many instances, changes made witﬁout taking
" into consideration the Compliance point of view have complicated the task
for the.Compliance operation. R

Another factor which has impacted on the resolution of Compliance cases
has been the uncertainty created by the approach.by Congress and the past
Administrations to the various programs which the aéency administers.~1ﬁ the
course of the last four years, there have been a number of short term program
extensions by Congress having a very negative impact on the morale of personnel
in the Compliance operations. It is also perceived by the compliance staff
that the compliance operation has been placed in an inferior position in FEA's
organizational structure. Hence, it does not believe that. its needs are given
£he kind of attention by the Adminiétrator that are necessary in order to
have him respond to problems that exist in iﬁs operations; Compliance further
believes that its programs do not get the kind of priority in the agehcy operations
wﬁich are needed to have them operate'effectively.‘

' As a result of the problems of the agency which have been identified
throughout this study, there have been a tremendous number of outside persons
who have had an influence on the Compliance operation 6f the agency; There
have been numerous Congressional inquiries and demands placed on the agency.
These deménds have necessitated a change in priorities in handling cases,

reallocation of people and isolating people in order to respond to these
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inquiries. in addition, OMB has had an impact on the agency and the agency
has epent a oonsiderable amount of time responding ﬁo the criticism of Congress
and OMB. Moreover, compliance has expended considerable time in responding
to GAD reviews and inquiries. Also, as is discussed in other parts of th1s
report, the system of review, and the other problems which have been 1dent1f1ed
as impeding the cpmpliance operation, have had a tolling effect on the operations
of the compliance uhit. It has weakened morale considerably. It has contributed
to the highltureover rate which hes been identified previously as existing
at the agency.

To some extent the problems which have been identified have created a
defeatist attitude at the agency. However, given all the problems that exist,
the‘Task‘Force has been truly surprisedlar the dedication of a sdbsﬁantial
number of the compliance staff to the task at hand and amazed that the staff
has been able to operate as effectively, given the ocomplexity of the system,
the nature of the regulations, the attitude of prior top menagement ard the
lack of coordination and the indirection which existsiat the agency.

There has been considerable'tension between lawyers and auditors in
the various regions. In one region, the Director of Comp;iance and Regional
. Counsel commwnicated by memoranda for a five month period. In addition, a
,51m11ar tension exists between the Regional Office and National Compllance
Offlce.- In the past, there has been a feeling in the regions that the National
Office does not have the ability or experience to review their work. This -
tension.among staff had reached serious proportions and substehtially impacted

on the agency's ability to resolve cases and complete audits.
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2. Recommendations

while solving the other problems which have been identified as impaéting
on successful and expeditious movement of pending cases, in the~la§t analysis,
there is nothing more'criticai to such success then developing aﬁ esprit
de corps within the agency and improving thé morale of the agency. This can
be accomplished in'many ways. First, the uncertainties whiéh have been built
into the various programs and which have been pérmitted to continue to exist
throughout the agency's operations have to be put to rest. The ;Qéncf.personnei
must be given the éléér cdmmitméﬁt thét the agency is goinq‘to éontinue and
that their work is vital to carrying out the mandate of4Cong§ess and the
Administration, | |

In addition, lines of éommunicétion must be sﬁrengthened Qi£hiﬁAthe Regiops |
‘and between the Regional dffices and the National Office so as to try to develop
a team approach to effecting c;mpliance with FEA regulations. The staff of
Complianée must be able to feel that there is support from the top personnel
within the agéncy for what ﬁhey'areidoing.A This can be manifested in many
ways, includihg responaing to requests for additional peréonnel, prompt resplution
éf regulatory matters and issues which'imbact on them, as well as more freqﬁent
and better commﬁniéations with them and an expression of interest and concern
by top manageﬁent iﬁ what they ére doing. o o

'The'agénéy and more particularly tﬁe Compliance effort of the agency,
is only as good as fhe people who afé carrying it out. It is essential that
‘the Compl iance staff;s morale'be improved in order that they can carry out

their mandate in a more effective way.
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J. Enforcement and Auditing Strategy

Currently, top priority is given to cases of possible willful violation -
(priority A cases). Second priority is'given to those cases (p;iority B)
which have been open for more than one year and in which the identified
possible violation exceeds $150,000. A fourth priority D is assigned to
thoses cases that are suspended awaiting interpretation, guidance, or a
ruling. All other cases are third priority C.

Over the life of the program, different priorities have preVailed.,

At one point,'priority wés given to products with a high visibility (gasoline;
home heating 0il) or activities of high visibility (independént retailers.
and reéellers) to the public or to the Congress or to both. Many of these
investigations were of firms whose records were inadequate, making the audits
difficdit to élose. Now, with changed‘priprities, the level of effort has
dropped and cases are accordingly prolongéd.

| Another set of priorities is imposed by the so-called "national goals".
They are fixed in the context of the agency's budget. For each of the ten
programs, a determination is made of the percentage of the total universe
of firms -subject to the program which will be audited in each fiscal year.
For example, funding for fiscal year 1978 has-been requested for a
level of auditors calculated to permit the auditing of 31 percent of the small
refiners. The National number.for the small refiner program is then spread
across the ten regions by an arithmetic forﬁula which takes into consideration
the number of small refiners in the region, the number of auditors within
each region authbrized for the particular program, a fraction of which the
numerator is the on-board regional strength and the denominator is .the total

authorized strength.
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This rigid approach produces results of which most, if not all;'of'the
regions are highly criticai. A frequently repeated complaint is that the-
region woﬁld like to concentrate greater resources on Qhat it perceives to
be a particular problem area, say independent crude producers or small refiners,

" while the national goals requirevit to»increase its audits of reselle;s or
retailers or some other area at the expense of audit efforts in the perceived
problem area. It sometimes appears that a regional or area ménager will try
to do both. Cases are opened in the preferred area but effort diverted from
it in order to meet the national goals.

It is the opinion of the Task Force that the briorities of the "national
goals" should be replaced as discussed in the Compliance and Enforcement'Stratcgy
Section of the Report (Section VI). :

Another cause of delay, in the view of the Task Foiéé relates to potential
willful violations. It appears that when a matter has been identified as
potentially a willful violation, all work dn the civil aspects of the case
is brought to a halt.' That should not be. Normally a case should be investigated
until all the facts are uncovered and a civil action is brought. At any-
time during the investigation or civil action, the matter should be refefred
to the Department of Justice for criminal prosecution if appfopriate. |

1. Recommendations

(1) See the recommendations in the Compliance and Enforcement Strategy

Sectidn of this Report (Section VI).

K. Utilization-of Compliance Management Systems to Manage Audits

The National Office and the Regional Offices currently use data from

the computerized Regional Compliance Assignment Tracking Systém:(“RECATRK"),
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the Comp;iance Time/Activity‘Tracking SYStem ("CTARS"), and Personnel Locator
System, to manage the various audits performed under the ten programs. -While
these systems have been expanded and improved in.the last two years, fhey
reqqire fairly constantvupdatingvto reflect the changes which.occur as -the
Compliance program evolves. | |
| To effect a change it is necessary for Compliance to submit-a Data
Service Request ("DSR") through the Office of Data Se;vices ("0Ds"). ODS
has ultimete jurisdiction over the computer systems_withih Compliance;
Further, the Office of Complianee is not allowed to program any changes to
the systems although Compliance has the in-house capability to do se. The
..».current procedure is both time consuming and expensive as ODS must contract
outside the Agency for programming support.

For example, when the system of classifying cases as priorify A; B,
C, or D was placed on RECATRK, it took foer weeks. This was a very.minor
change which only invplved the addition of one new data element. Another
element involves the regionalization of. the CTARS system, to enable the
regions to input and extract data, a procedure currently.performed in the
National Office. The contract for this change has been in the pre-awérd
etage for the last three’montﬁs and has pfeviously hampered efforts to
use these systems effectively. to manage the Compliance program.- .
| Another problem caused by ODS having control of the computer systems
is the fact that Compliapce has jurisdiction over the computer terminals
and support staff in only three regions. 1In the other seven regions the

computer terminals and staff are under the jurisdiction of other Regional Offices,
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and thus'are not always responsive to the needs of Compliance. Since
the Compliance Information Systems are used exclusively by Compliance and
it has the capability to manage ‘and update these éystems, it seems only
reasonable that Compliance be given full responsibilities for these systems.

1. Recommendations

(1) Compliance should be given‘full responsibility to manage its
Management Information System, including authority to program necessary
changes and updates té the computer systems.

(2) Compliance should have control of its own computer terminals and
support staff in the regions.

L. Lack of Management Objectives and Controls

At the national office level, management sets objectives for each fiscal
year for the number of audits to be completed within each of the-ten different
audit programs. Short of that, there are few intermediate objectives, and
those that do eiist appear not to be enforced. The Compiiance Manual does
set forth "turnaround times" for resolution of issues, but they are not “
enforced.

Although compliance has developed a procedure for estimating térge£
dates for completing audits, this procedure has not been effectively used
by the regioﬁs. The procedure is én integral pért of the common audit
apprbéch in which the auditor is required to program an'dverall'target
completion date plus tarqet‘dates for the various stages of the dpfaifed
audit plan. The target dates as well as the overall detailed audit plan
are required to be approved by the Area Managér; The Task Force found,
however, that the”prOCedure was.ﬁéed only sparingly by the régioné. In

addition to requiring the full and complete implementation of this pfocedure,
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a system should be devised for reporting the targét completion dates on
Compliance's case tracking system so that thé éudits can be appropriately
monitored by the National Office. |

1. Recommendations

(1) Organize case progress and closing monitoring system,

(2) Require that regions fully utilize the established system for
estimating audit completion dates as required by the Compliance Manual.

(3) Modify the RECATRK system to show estimated audit completion dates
and establish a system for management reviews at the National .level of
audit . overruns.

M. Industry Recalcitrance

1. Access to Documents and Personnel at
Major Refiners

During the course of interviews, one of the big problems examined
by the Task Force was the length of time that it takes to audit a major
refiner. 1In discuésing with the various regions why it takes so long, one
probiem that universally was raised was'the inability of the FEA auditors
to have direct access té documents and personnel at the major refiners.

At most major refiners the FEA has RARP teams which maintain their
offices in the offices of the refiners. Each RARP team has a team leader
and then several auditors who comprise the team. In one exémple,'Shell 0il,
there used to be only two auditors oh thatfteam, it was then increased to
eight and very recently increased to thirteen.

' In order for the RARP team to get documents or information from the
refiner where they are located, the team leader must submit a written request

for the information to a liaison person who has been assigned by the refiner



I11-74
to coordinate all requests for information. Once the request is made in
writing that liéison person then transmits it to a person who produces the
documents. Generally the information then comes back to the liaison person
and then is turnéd over to the FEA personnel. One of the major integrated
companieS'claims that there is a 14 working day turnaround time although
FEA personnel suggest that the time is considerably higher. It may run as
long as six months from the time the information is first requested until 
the time it is actually received.

In addition to considerable unhappiness at the method and length of
time it takes to get information, if there is a question which FEA people
have concerning information contained in the ‘documents they received, in
order to have a person designated to respond to their question they must
‘do the same procedure, namely request in writing that the person appear
and that is then transmitted through the system and the appropriate:person
found. Once again this is very time consuming and ﬁntil fhat.quesfion can
be answered, it obviously in a number of instances will hold up the continuous
audit of the documents in question.

Further, the system for communicating with persons at various re-.
finers is very formalistic. The presence of a lawyer with a person, when
that person does finally appear to answer a guestion, creates an adversary'
proceeding'which makes the info;mation gathéring process more difficult.

An additional problem exists concerning the ability of FEA to have
4'access’to the computer systems of the major refiners{-Apparently, a large
amount of information that exists at thé major refiners ‘is in their computer

system and yet it is difficult if not impossible for FEA to get access to



IIT1-75

that system in é‘meaningfﬁl way so as to utilize it in perférming the audits'
at hand. There is strong negati&e :éaction by.a major refiner to a suggestion
.made by a member of the Task Force that the FEA be given total access to. . . -
the computer system of the various major refiners. |

" As 1nd1cated elsewhere in the report, obviously the amount of people
that FEA has on the audits of mdjor refiners is totally inadequate and is
creating substantial delays in completing the audits of those refiners..
audits of those refiners. However; notwithsténding the inadequacy of personnel,
the way in which FEA peopie are getting‘access to documents and personnel
during the course of the audits also is a substantial contributing factor
to the progress of the audit of the major-refiners.

(a) Recommendations

(1) The FEA should take a more aggressive approach to information gathering
from firms under audit including the use of subpoenas and SRO's if appropriate.

(2) FEA have direct access to the computer systems and original reco;ds-
of the ﬁajor refiners.

(3) FEA have direct accesé to the personnel of the major refiners with
respect to questions relating to documénts produced.

" (4) The turnaround time for access to dbcuments of the major refiners

be substantially reduced and effectively enforced.

2. Use of Exceptions and Appeals Process

As discussed elsewhere in this report, the FEA regulations provide
companies administrative relief when they believe they are adversely affected
by the application of ah FEA regulation or any action taken pursuant thereto,

including final enforcemént actions (Remedial Orders). Among the means.of
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obtaining relief are the filing of an application for exception and the
filing of an application for exemption. Any person aggrieved by the FEA's.
determination of the application for exceptiéns or exemptions, may file
an appeal from that determination.

The regulationg also provide generally that an appeal may be filed from
an FEA action by any person adyersely affected by that action. Applications
for exceptions and appeals are generally filed with and resolved by the -
Nationai Office of Exseptions and Appeals. The Regional Office of Excéptions
and Appeals exercises jurisdiction in certain cases. All applications for
exception are filed witb:and decided by the National Office of Exceptions
and Appeals. )
| The Task Force has identified several instances where persons subject
to audit ard formal administrative action by the FEA have utilized the exceptions
and appeal process as a means of delaying the completion of the audit or
avoiding compliance with an order issued by the agency. Normally, during
the course of an audit or at a time when anlissue letter or NOPV has been
issued by the FEA, an aggrieved party can file for an exception from the
regulation and his application is considered by the Office of Exceptions
and Appeals. Normally the agency will hold up processing the NOPV pendihg
a decision by the Office of Exceptions and Appeals on the application.

Assuming that the‘applicant is not successful in obtaining an exemption
from the reqgulations, the FEA then issues a Remedial Order and the aggrieved
party has the right to appeal that Remedial Order within 10 days of its
issuance. The applicant usuéliy seeks a stay which, if granted, delays

compliance with the order. Of course if the appeal is turned down by the
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Office of Exceptions and Appeals, the applicant then has the oppbrtunity |
to appeal the matter to the appropriate court. '

A In addition, companies to which Remedial Orders have been iéSued havé
also used the appeals process to gain time. While they are appéaiing the
Remedial Order within the agency, they aré often élso preparing'tb go to
géurt to challenge the agency through the filing of a request for a‘deciaratory
judgment. If Exceptions and Appeals denies the appeal, the party has fréquéntly
filed an action’ in the fprum of its choice seeking to enjoin the agency '
fram effecting compliance with its order. ‘

This entire process of the use of exéebtions and appeals and the in-

stitution of judicial proceedings has a major impact on the effective resolution
of pending audits”and enforcement proceedings at the agency.

(a) Recommendations

(1) That the FEA simplify its exceptions and appeals process. (See
discussion of Enforcement powers). |

3. ﬁse_of the Freedom of Information-Act

Certain firms have attempted to use broad requests undér the Freedom
of Information Act ("FOIA") to deiay FEA audits or investigations. A properly
worded‘FOiA request might require extensive search time and has the effecfk .
of virtually -shutting down field enforcement or audit'activities'for'eitended. :
periods. - Since tﬁe field staff which must conduct FOIA searches of audit
files is the same as the staff which actually conducts the<audits'and since
the FOIA has legislatively mandated time limits, the auditors and investigators
must sdspend their audits or inveStigaﬁions in order to complete the FOIA

searches. This suspension may last for an extended pericd.
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A situation has arisen in several regions (most recently in Region
Iv) wﬁere recipients of NOPVs, issue letters, or other compliance actions
have attempted to use FOIA requests to exténd inordinately the timesAgiven
them for responding to such compliance actions. At least one attorney has
addressed numerous energy meetings and has published a commercial energy
compliance néws service advocating that any FEA compliance action should
be immediately‘met with an FOIA requesct for all files, data, and materials
supporting the issuance of the compliance action. The firm could then demand
that tﬁeir response time be predicated 6h the time they recieve the mate;ials
qndervfhé FOIA. o | |

(a) Recommendationg

(1) The FEA'should not delay eﬁforcement actions because of FOIA
requests. | . . o ' |

(2) The FEA should establish separate staffs in the regions where practi-
cable to handle the processing of FOIA requésts;

‘(3) The FEA should review FQIA process as it impacts on the compliance‘

operations.
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REPORT AND RECOMMENDATIONS

ON COMPLIANCE PROGRAM ORGANIZATION



ORGANIZATION OF COMPLIANCE ACTIVITIES IN FEA

Summary Recommendations

1. Issuance of written interpretations.

The issuance of writtén interpretations is ciucial to
thé-proper working éf the regulatory program. As long as
this remains a function of the OGC, it should be exercised
by a separate Assistant General Counsel Qith adequate staff

with sole responsibility for interpretations.

2. Authority of General Cqunsel in relation to Regional
Counsels. |
The General Counsel shouid have all authority to direct
those legal activities to be performed by Regional Counsels.
Afhe Assistant General Counsel for Compliance should have the
responsibility for supervising all Regional Counsels and

.their staffs.

3. Relation of Regional Counsels andeegional‘Compliance

Directors.

Because of ‘the need to ensure that Regional Counsels
'will be properly-réspbnsive to the needs of the compliance
<progfam,‘the‘Regional Counsels should adhere to the compliance
work priority assignments determined by Regional Compliance

Directors.



4. Authority of the Director of the Office of Compliance.
.Because of the need to enéuré consistent policy:implef
mentation in thé Compliance program, the Regional Compliance
Directors should be the senior combliance office personnel
~at the regional level and the Regional Administratoré should
cease to be involved in any aspect of thg compliance program.
The Deputy Assistant Administrator for.Compliancé should have
direct line'authority over all compliancefoffice'personnel‘

dat the regional level.

5. Integration of legal'skills into the compliance program

of the National and Regional Levels.

Thé existing arrangements for attorney participation in
cohpliance actions have been inadeqﬁate.l Attorneys should
be infegrated into the compliance program, from the earliest
stages of auditing and investigation, through case resolution
and the defense of the remedial order in exceptions and ap-
pealé pfbceedings and any ensuing iitigation (see also other
. w>ommendations -dealing with self-representations Qf the
égency in civil lititation). Most Task Force members believe
this integration must be accomplished by assigning Schedule A
‘lawyers to the Office of Compliance at both the national and

‘regional levels.’
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6. Review of compliance actions at the National and Regional

-Levels. '

Review of compliance actions by attorneys of tﬁe General
Counéél should nof deiay the work of the compliance program
or result in unresolved‘disputes between Geneféi Coﬁnsei and
the Compliance Office. Génerél éounsel Office attOrneysA
-shduld.review eﬁforcement'actions promptly before issuance,
unless they elect not to exercise their right to review. A
mechanism should be created for prohpt resolution by a senior
Aéency officiai in the evgnt of a dispute between the two |

officials .over any proposed action.

7. Streamlining of steps in Administrative procedure.

FEA's administrative procedure in taking enforcement
actions is too cumbersome and'timeféonsuming. In aépropriate
cases the Agency should donsider omitﬁing the NOPV and other-
wise seek to accelerate ané simplify the developmént of en-

forcement actions.

8. National Office Enforcement Capability.

Most members of the Task Forcé,bélieveAthat the Nationai
‘Office of Compliance should create a cadrelof'skilied.audi—
tors and'attdfneys with a capability of diiectly conductingA
appropriate cases. Task Force membefs from the Office of

General Counsel feel that such a cadre should be an integrated

-3



teém‘representing both the General Counsel and Compliance
Offices. 1In either case,‘the Task FofCe'recémmends that
tﬁis.cadre at the national level should ultimately provide
the nucleus for_deveioping a éimiiiar capability-at the

regional level.

9.  Staffing.

The Task Force recommends a significant increase in
the number of attorneys assigned to the agency in support
of the compliance program at-both .the national and regional

levals.
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Organization of Compliance Activities in FEA

1.} "Introduction -

- FEA' compliance-related activities under the Emergency’
Petroleum Allocation Act of 1973 (EPAA) fall into tﬁféé .
major categories:

(1) interpretation of regulations,

- (2). auditing.to*ﬁonitor compliance with‘regulatidns and
investigate suspected violations; -and-

{(3) enforcement of .regulations through ‘administrative
or judicial actions.

The ihterpretivé function has been carried out principally‘
by the National Office of General Counsel; auditing and
investigation have been carried out by compliance office
staff in the regional offices, under the supervision and
review 6f national compliance office personnel; and administrative
deciéion—making (in the form of notices of probable violation,
remedial orders, consent orders, eﬁc.) has been carried out
by regional and national compliance personnel working ﬁith
regional and national legal personnel. In other words,

" "compliance," aé the term is used in this discussion, comprises
the full range of activities commencing with the issuance of
final regulations under the EPAA and cohcluding with the

taking of administraﬁive or judicial action in a given cése

arising under FEA regulations. Of course, remedial orders



and comparable administrative actions are subject to timely
appellate review within the aéency and, ultimafeiy; in the
coufts.‘ -

The cdmpliancé activities of FEA represeht the implementatibn
of at least three major policy objectiveé of FEA: (1) makiné
its regulatory system comprehehSible and predictable to the
regulated firms; (2) detecting and puniéhing violations of
its regulations; and (3) creatihg a climate of deterrence
calculated to enhance "sélf-pblicing“ by regulated companies.

FEA has been exfensively crifiéized in connection with the
implementation of all three of these éolicy objectives. The
Task Force has found that a neea'exists forvSighificant
improveﬁent in agency acﬁivitiés in all three'areas.

The Task Force is aware that the-Federal Energy Administration’
will soon cease to exist as an independent agency of the executive '
branch, upon the final activétion of the new Department af
Energy. However, the Taék Force believes that those charged
withldeéigning the structure and'procedufes of future compliance
activifies within the Deparfﬁent‘of Energy can benefit from an
analytical discussion of theApfoblemé encountered in the
past. It is hopéd that they'wili similarly benefit from
the recommendations of the Task Force in respect to Ways

and means of avoiding those problems in the future.



2. Existing delegations‘of authority

To understand the existing organizational structure of
the Office of Compliance and the Office ovaeneral-Counsel(
(the two FEA components responsible for the cdmpliance
activities), it is necessary to briefly examineAthe overall
delegations of authority within FEA. The Assistant Administrator
for Regulatory Programs has received a delegation from the
Administrator charging him with the development and promulgation
of regulations and with the auditing and enforcement activities
necessary to attain compliance with those regﬁlations.
Within the Office of Regulatory Programs an dffiée of Compliance
has been organized, headed by a Deéuty Assistant Administrator
for Compliance. The Deputy Assistant Aaministrator supervises
more than a thousand auditors, inﬁestigétors, and superviSory
personnel in the national and regional offices. Under
existing arrangements, thé Office of éompliance has no
internai legal staff, in the'senserf a cadre of attorneys
whose function it is to advisé in, or 1ega11§ review;'coméliance
actiéns. The Office of Compliance looks to the National
Office of General Counsel and the Regional Counsels in the 
ten FEA regions for legal advice and legal review of proposed

administrative actions.



There are sixty-three attorneys presently employed in
the ten FEA regional offices (ranging from three in Boston to . ..
twenty in Dallas). They provide general legal support for
all FEA programs in the regions, including compliance.

3. Organization of the Office of General Counsel

The Office of General~CounSel consists of the staff of
the General Counsel, an FEA officer to whom the,Administrator
has delegated power to interpret FEA regulations and to
concur, or refuse to concur, in adminiétrative decisions
within the compliance program. - One of the General Counsel's
three deputies has beeh designated as. Deputy General Counsel
for Compliance and Litigation. This deputy generally |
.supervises Assistant General Counsels who are charged respectively’
with advising the Office of Compliance in its day-to-day
legal problems, and concurring-in administrative decisions
made by the National Compliance Office. In addition, they
refer enforcement actions to the Department of Justice and
support the Department of Justice in judiciai reviews of
agency actions and other items of litigation.

a. The issuance of written interpretations

At presgent, the function ot inLefpreLing regulations

under the EPAA (both in.reéponse to requests from regulated.
companies and requests-from the Office of Compliance) is o

vested in two Assistant General Counsels who are Supervised



by another Deputy General Counsel. This arrangement has nbt
resulted in timeiy issuance of interpretations and rulings
required by the compliance program due to a cumbersome
process for handling interpretatiohs, personnel limitations
and competingApriorify’assignments in the Office of ‘General
Counsel.

The Task Force- has concluded that the functioﬁ of
interpreting EFAA regulations is fundamental té the work of
explaining the regulatory program within and without the
agenéy,-thus_essential to efforts at enforcing these regulations.
Therefore, as long as the issuance of 1egél interpretations
and rulings remains a function of the Office of General
Counsel, it should be assigned to é separate Assistant
General Counsel charged exclusively with that responsibility.
The Task Force believes that this Assistant General Counsel
should be associated closely with, although not subordinated
to, the Assistant Genéral Counsels responsible for Compliance
and Litigétion;

b. The provision of informal interpretive advice and

supervision of regional counsel
Since March 1975, the Assistant General Counsel,
for Compliance has been physically co-located with the

Office of Compliance in order to provide more accessible and



timely légal services and réview of Compliance activities.
In addition to providing day-to-day legal advice td the
Office of Compliance and lega1.review-(and-concurrence) of
enforcement actions in the national office, the Assistant
General Counsel for Compliance has ‘also developed the function
of coordinating the provision of similaf-legal services by
.regional counsels and their sfaffs to regional compliance
office personnel. .This latter function has apparently
evolved in respbnse to a perceived need to ensure uniform
and speedy resolution of legal problems, notwithstaﬁdiﬁg the
‘preSent lack of clear and direct supervisory authority in
the Office of General Counsel ovef the work of the regional
counsels.

The Task Force believes that the work of the Assistant R
General Counsel for Compliance and his staffﬁhas made a |
valuable. contribution to the Complianée prbgram of FEA in A
the early stages of the FEA enforcement effort. This experience
indicates the need for a major change in the provision of
' iegal.services for the Compliance program and in. the organization
of the General Counéel's Office. The Task Force believes that
the General Counsel should be made directly résponsible for
the supervision of all legal activities performed by Regional
Counsels, and the latter'should be directly integrated for

management purposes into the Office of General. Counsel.



Thus, the dutiés.qf the Assistan£ General Counsel for Compiiance
should be enlarged to,include the duty of supervising and -
cbordinating regional counsel and their staffs.

4. Legal services in the regions

At the regional level, the Compliance Program is

implemented through the Cbmpliance Office and Regional
Cdunsel staffs in the ten regions. 1In the ;egional offices,
compliance activities comprise a varying percentage.of
total reéional activities. These percentages vary from
about 50% to 90% of personnel assignments. Each regional
office is headed by a Regional Administrafor responsible for
supervising legal, compliance and other FEA program activities
in a given region. Each Regional Administrator acts under
a delegation of authority ffom the Administrator and reports
to the Deputy Administrator for Programs. These delegations
include the authority to givg final approval to administrative -
actions in the Compliance program (e.g.‘notices of probable
Violation, remedial orders and consent orders). Thus, the
Regional Administrator has powers and responsibilities
esséntial to the proper functioning of the compliance program,
without holding a "line of authority" positidn in the Officé
of Compliance. |

In each region, a regional counsel with sﬁpporting.

professional staff (ranging between two and 20 attorneys)



provides certain legal services, including review and concurrence
of compliance program actions, for all of the region's

program activities. Thus, a regional counsel must in a

sense "serve three masters": he is administratively supervised
by a regional administrator in matters of personnel, budget
and space, and is responsible to him generally for the
professional quality and speed of legal work; he must serve
the Office of Compliance, and more particularly the regional
Director of Compliance, as.a client requiring day-to-day

legal advice ana concurrence with specific enforcement
actions; and he serves the General Counsel in the sense that
the latter provides the delegated legal authority under

which the Regional Counsel acts in enforcement matters,

Thus, he is generally respohsible, as the agency's senior
legal officer, for all legal actions of the agency.

The Task Force has concluded that the existing arraﬁgements
for provision of legal services and review by Regional
Counsels, for the Compliance program, are inadequate. As
discussed in 3b above, the Task Force recommends a change in
the direction of makiné Regional Counsels administratively
accountable to National Office of General Counsel, but work
priorities should be determined by the regional compliance
directors. It is suggested that these two ohjectives can be

achieved by implementing the previous recommendation that the



ngionsl Counsel function as the local rcpresentative for  the
General Counsel'svoffice at the regionai level. “They would
receive from the General Counsel a standing.instruction to
discharge their functionlof providing legal advice and legal
review of compliance program activities within‘theirvregions
in conformity with the work priority assignments madeAby the
compliance director.

5. Role of the regional administrator

It is the view.of the Task Force, consistent with prior
recommendations, that the Regional Administrator should
cease to be directly involved in the issuance of enforcement .
actions unless it is deemed appropriats to combine the
functions qf the regional administrator and compliance
direstor (in selected regions).

6. Role of the Regional Compliance Director

Based on the conclusions sutlined above, the regional
compliance director should become the senior regional
official responsible for compliance activity. qu all
purposes of the EPAA regulations, the compliance director,
under the direct supervision of the Deputy Assistant Administrator
for Compliance, would be responsibls for activities in his
region, except with respect to those,legalAservices performed

by regional counsels. Even with respect to the latter items
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of legal support, the compliance director should determine
the work priorities for legal review by members of the

Regional Counsel's staff.

7. Lawyers' participation in the compliance program

a. GéneralAdiscussion.

The Task Force hés noted fhat historically, the
compliénce program of the FEA has'suffered from a lack of
aggressiveness in identifying and prosecuting possible
violations of EPAA regulations. Under the existing arrangements, .
the timing and scope of the lawyer's participation in an’
investigation is largely determined by the auditor. At the
invitatipn of the auditor, the lawyer is directed toward
issues that, in the auditor's perception, are legal issues
appropriate for cogsideratién by a lawyer. What is presented
to the lawyer during the investigatioﬁ stage is not an
"inveétigation" but an "issue."

The lawyér's response, therefore, is ordinarily confined -
to issuing an opinion on a particular issue. - The'atforney’s
responsibility is thus to answer a question, not to
develop a case. Such participation has often tended to be
static and abstract. The attorney in the field is therefore
often not a force in the development and unfolding of an
investigation. The lawyer does not feel thét the case is

his; lawyers are not an integral part of the process.
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These arrangements have contributed to ‘the present
tendency -0of the coﬁpliance program to perform as a technical, "
fact-gathering and monitoring activity rathér than as an
aggressive law. enforcement activity. When there is evidence
of a viélation -- which might be in hand either before an
audit begins or during thé course of the audit -- the Compliance
function is a law enforcement function ‘and not simply a -
technical,.fact—gathering function. What has come into being
is an investigation 'in which there is reason to believe that
the law has'been violated. Moreover, even at the audit stage,
the application of the FEA's EPAA regulations involves closely"
.interrelated issues of fact and of law.

’NoAbetter example exists of the costs of the present
system than the failure of the compliance program to make
~more frequent and aggressive use of subpoenas for testimony.

The result has been unnécessarily laborious reconstruction,
through records ‘and inferences from records, of matters that

could have been more economically determined through knowledgeable
questioning of company officials.

The present legal arrangements have produced a considerable
institutional problem. There is a sense in the Compliance
Office staff of imbalance between auditors and lawyers; a
sense of distrust and dissatisfaction and an uneasy sense that

lawyers are sometimes making decisions based upon policy
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grounds rather than legal ones. In regional counsels' offices

. -.there is a sense that Compliance Office personnel view .

lawyers sometimes with suspicion, and that auditors sometimes
prefer to keep lawyers' knowledge and involvement to a
minimum.

The$attqrn¢ys too often are viewed. not as a resource,
but an‘ap'impeaiment.‘ The frequent attitude on the part of-
auditors. is that lawyers represent a barrier to vigorous
enforcement; rather than a. technical resource that can
enhance the effectiveness of the audit. 1In fact, the present
arrgngements.createAa situation wherein auditors are frequently
advised by attorneys late in the .audit process that an incorrect
audit approach had been utilized in a particular}qase.' This
tends'to result in both wasted effort and poor staff morale..

Similarly, because lawyers are distant from the.development
of investigat;ons, they may not alWays feel comfortable with
the auditing work that has been done when,. at the end of
the process, they are finally presented with thetentgpe'mattef_
in the form of an NOPV orACQL :This distrust, in.turn,.
sometimes,impels lawyers to take the most secure ground,
which often can. be a legal position that does not reflect an
optimal effort to respond to enforcement. considerations.

The Task Force beliéves that the FEA should take whatever

steps are.necessary»tq.ensure that in,the future the Agency's_
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lawyers and auditor/investigators will undertake all investigations
in a spirit of eooperation, and on the basis of close teamwork
to achieve a common objective.
b. - Integration of legal services

Based'on its stud& of the eXisﬁing program, the
Task Force believes that experienced attorneys knowledgeable
of regulatory and administratiye policy, familiar with the
tools of litigation and enforcement, and experienced and
comfortable in adversary dealings must be integrated into
all compliance investigative activities. It canhot‘reasonably
be expected that most auditors are trained or skilled in
adversary dealings, and in crystallizing myriad facts and
calculations into clear statements ofllegal reaeoning.

The relationship of attorneys to auditors should not be
one of reviewer or consultant, but as an aﬁkhand technical
resource and guide. Attorneys should be involved in en
investigation at 'its very earliest stages, rather than with
specific issues preselected by an auditor or with an NOPV in
whose development they played a limited role. Wiﬁh early
substantive involvement, the attorney will have the opportunity
to idenﬁify issues and to suggest lines of inquiry or kinds-
of facts that might be particularly useful in developing a

- case. In general, the attorney should integrate his knowledge
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of legal intefpretations, difficulties currently encountered
in litigation in other matfers, and the like) into the
performance of the ovefall audit. .

Using such an appreach,'the proéram will benefit from
.the inVoivementlof attorneys in dealings with companies that
frequently resist being audited and assume an adversary posture.
Indeed, since many regulated companies increasingly are
involving their own attorneys very early in their dealings
-with the FEA, these kinds of arrangements would insure that
the FEA representatives are ceméarably equipped in dealings
with these firms. The FEA euditors should, for example,
have the benefit of.en attorney's judgment.in deciding when
"and how to use subpoenas for documents or testimony or
special report orders. The intensified coverage of major
refiners proposed elsewhere in this report will be a particularly
important .area in which to achieve this kind of close
integration. -

In one Regioh, the Regibnal Counsel has had formal
responsibility for case resolution for the past two years,
and in one or two other Regiohs a similar arrangement has
been less formally made. Because of personnel and other
limitations effeetinq these Regions, this deperture from usual
FEA practice did not pfovide a useful experiment testing the
proposition that laWyers should generally direct case reeelution.
The Task Force believes that the idea is_a seund one and should

be implemented.
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Many of the same considerations that bear upon tne
relation_of auditors and attorneys in the field apply equally
to the relations of auditors and attorneys in Headquarters. -
Additionally, the National Office of Compliance is constantly
-engaged in developing, communicating and monitoring polioy
with a high legal content (for example, on the use of compulsory
process). The office needs an in-house capacity for major |
research to enhance its performance of these functions.

With the benefit of better integrated legal services,
the Office of Compliance should be better able to‘identify
issues, define them, and develop exten51ve analyses and specific
proposed resolutions for review by the Office of General Counsel.
Presently, inadequate presentation of issues can elicit advice
that is not focused or useful. The directors of the major
divisions within the Office of Compliance all concur in the
concept of having attorneys working with them

The Office of Compliance has an 1mportant role to play
in the development of new regulations by the Office of
Operations within ORP and by other offices within the FEA.J
Considerations oflauditability and enforceability have
" historically not been adequately taken into aooount in
developing new regulations. A better integration of legal
services would be useful at Headquarters in developing and
presenting a Compliance persoective in the regqulatory

development process.
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If a Headquarters qapability to conduct invéstigations
and develop cases difectly is to be developedj(as recomﬁended
elsewhere in this fepért) close intégration of attorneys
into suchAa cadre of auditors and investiéators would be
extremely important. Similarly, the guidance given in
investigétibns of possibie‘willful vioiations wqqld be
enhancea by the involvement of an attorney with experience
in the prosecution of "white cqllar.crime.f In the paslL, the
Office of Compliance has not systematically considered the
role of privéte actions under the pficing regulations.
Attorneys closely involved in the work of compliance ;hould
be bést able to fashion appropriate policies and procedures
relating to private litigation, and to be sensitive to
opportunities for appropriate enhancement of such litigation
as an adjﬁnct to the FEA's own enfnrnement‘prégram.

In: the view of most members of thevTask Force, the
integration musf be accomplished by placing ScheduleuA
attorneys in the Office of Compliance and the Region%l‘,
Compliénce Offices. Tn addition thcATask Furce recommends
a substantial increase in the agenéy's legal manpbwcf assigned
to'support the COmpliancé‘program. Such a role wo;ld be
similar to the role of attorneys involved in enforcement in
such agencieé as‘the Securities and Exchange Commission, the

Féderal Trade Commission, the Antitrust Division of the
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Department of Juétice and U.S. Attorneys offices. However,
it would diffef from the role of attornéys inAcabinet departments
having reégulatory enforcement or compliance divisions.

Moreovef, an integrated relationéhip will. involve
attorneys directly in the daily affairs of compliance in a
manner quite'unlike anything that has occurred in the.past.
Their participation will not be limited to‘passing upon
selecfgd questions or formal enforgement actioﬁs. Rather,
there will be innumerable decisions, research projects, memorénda,
counselling on tactics, dealings with companies and resolutions
of numerous issues that turn so heavily on particular facts
that they are not generated into the formal issue-resolving
system. o

c. Arrangements for review

As presently structured’the General Counsellhas a

veto power over enforcement‘actions, and is not subject to
any turnafound—time requirement on actions submittéd
for re&iew. |

The’pfocedures for the issuance of formal actions shouid
be such that the General Counsel will promptly, prior to
iséuance, review all formal enforcement actions except where
tﬁe General Counsel has elected not to exercise the right to
review. In the case of a difference of opinion between General

Counsel and Compliance, the agency should provide a mechanism
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for p;ompt reéolﬁtion of fhe matter by a Deputy Adminiétrator
or official at a similar le&el in the bepartment of Enefgy.
Resolution by the Administrator or head of the Agency is
unrealistic becauséAthe staff would be strongly disinblined
to bring any but the most compelling issueslof poiicylto

him.

A similar mechanism should be adopted at the regional
level. Regional Counsel shoﬁld, promptly, prior to issuance,
review all formal enforcement actions, exéept where he elects
not to ekercise the right of review, and in the case'of a
difference of opinion, shduld'beArequired to forward to the
national level ahy disputed mattef for disposition in the
manner described above.

8. Streamlining of enforcement action review

The Task Force has studiéd the elaborate and time-
consuming process by which FEA prepares and takes administrative
action to enforée EPAA regulations. While the procedures
followed in the preparation, review and issuance of’noéices
of probable violation, remedial orders, etc. vary to somé
extent from region to region, they all demonstraéé, in tﬁe
opinion of the Task Fdrce, an excessive conservatism and an
unjustifiéble level of bureaucratic'redundancy.

The following are the principal stages in the preparation,
review and issuance of a remedial order in a typical regional

officé:
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(a)‘ Selection of firm for audig.and initial determination
of ﬁaterial violation. Interim consﬁltation with Regional
Compliance and Counsel staff often required.

(b). Review of audit.findings,and proposed remedies by
Area Manager. |

(c) Review by Regiohal Compliance staff and Regional
Director of Compliance.

(d) Review by staff attornéy and Regional Counsel.

(e) Resubmission to Regional Cgmpliance Office.

(f) Submission to and review by National Office Compliance
staff and Deputy Assistant Administrator for Compliance.

(g) Submission to and reviéw by staff attorney and
Assistant General Counsel.

(h) Referral back to Regional Director of Compliance}

(i) Referral back to Regional Counsei. |

(3) Iésuance of Notice of Probable Violation.

(k) If response of firm deemed inadequate, drafting of
Remedial Order.

(1) Steps (b) through (j) repeated.

(m) Appeal of Remedial drder, normally accompanied by
Requests for Stay.
(n) If compliance still resisted, litigation report

dréfted.bY,Regional staff attorney and referred, in order,
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to the Office of General Counsel, Department of Justice, and
the appropriate United States Attorney's Office for filing a
civil suitf |

(0) A Consent Order may be entered at any time, él#hough
requiring repétition.of steps (b) ;hrough (3).

(p) Exception relicf may be fequesLed at any time.

(q) 1If cfiminal allegations are raised, the investigatory
and review steps multipiy. |

(r)- The process is elongated continuouély by meetings
between the audited firm and Regional and/or National staff,
and by possible referral of issues for interpretation to
Regional Coﬁnsel or OGC. " |

It is immediately apparent that in many if nof most
enforcement céses and certainly in many complex and'legally
unprecedented cases, this remarkably elaborate proceduré
imposés a cost of many additional months in rgviewing auditing
and legal work and deéisions. It is perhaps undersfandable

that a newly created agency feguiating the nation's most
cqmpléx and diverse industrial sector under a névei and«

highly detailed set‘of fegulations would tend to implemenﬁl
a cautious and conservative-system nf ﬁroceduresifof taking

enforcement actions that may have a significant impact on

regulated firms. The Task Force believes FEA's enforcement
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procedureé should now be streamlined and simplifiedlto
accentuate decisiveness and expedition in enforcement action.
Furthermore, the Task Force believes that the Office of
Compliénce should have and flexibly utilize the power to
omit the stage of notice of probable violation (NOPV) in
appropriate cases (i.e;, in cases where issues of law and
fact in dispute between the agency and an audited firm have
been clearly identified at the conclusion of an audit or a
significant phase of an audit). After the audited firm has
been apprised by letter of FEA's position at the conclusion
' of the audit, and has had a reasonable opportunity to respond,
the agency should proceed to i§sue a remedial order directing
a‘refund'or other adjustment unless the company's response.
has persuaded the agency that corrective action is inappropriate
or unnecessary. Perhaps because existing statutory powers
for the colléction,and evaluation of corporate records have
not been used to optimal effect, NOPVs are increasingly
employed és a device for compelling an.audited firm to take
a detailed position of récord on specific issues énd to
submit docuﬁentéry materials bearing on an investigation;
If an investigative audit were carried out with full use of
legal tpols to compel disclosure of records and statements
of anAaudited firm's position on various issues, and if the

audit were concluded by a letter definitively identifying
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areas of fact or‘law in which the Compliance Office believed -
that viglations had arguably oqcﬁrred, and-the audited firm
had an opportunity to respond, then the agency should be’
_able-in-many such cases to elect to proceed directly to a 
remedial order if it was unpersﬁaded by the response to the
clbsing audit letter. |

It»should be noted that -the omission of the NOPV involves
two potential costs which are difficult to quantify: the
first is. the "quality control" dimension of a preliminary
édministfativé action, and the second is the opportunity for
independent legal review at the_NOPV stage of the legal
theory upon which the enforcement is-premised. The "quality
control" benefit is minimized by the considerations that the
audited company will, in addition to informal conferences
and submissions,auring an audit, have an opportunity to
respond to a statement of audit issues at the élose.of the.
audit. It wiil also have the opportunity to appeal a
remedial_order and-demonsﬁrate any error it is believed to
contain. With regard to probiems'posed hy the loés of
opportunity for én additional legal review of é proposed
enforcement action, the Task Force believes that the need
for such a review is minimizéd by two factors: (1) the
- proposal that significantly increased legal support be

provided in or to the Office of Complidnce from the earliest
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suitable stages of an audit through investigation and case
resolution-and, (2) by the consideration that the remedial
order will still require formal and independent legal review,
before the-audited firm is required to take an administrative
Aeppeal of enforcemént action.

9. Regional Compliance

Presently, the formal authority of the Office of Compliance
over Regional Directors .of Compliance is a functional authority,
not line authority. Regional Directors of Compliance are
hired by the Regional Administrator, who report to a Députy-
Administrator in FEA. Yet, the National Office of Cempiiance
is obviously responSible for performance of the Regional | |
Compliance operations -- indeed, they conduct Virtually all-
audits and investigations. The Regional Directors of Compliance
have no responsibilities ether than Compliance. The Task Force
believes that the National Office .of Complianeeimust be able
to exertldirectveontrol over Regional Directors of Compliance

and therefore should be given line authority over them. .
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I. SUMMARY OF RECOMMENDATIONS ON ENFORCEMENT POWERS
A. Introduction

In announcing the formation of the Task Force, the Administrator
indicated that one of its objectives was to evaluate FEA's present
enforcement.pbwers and recommend appropriate legislation to give the .
Agency any additional powers that might be needed for a more effective
program. Additionally, he asked that the Task Force evaluate FEA's
procedures for referring cases to the Department of'Justice and recommendl
improvements in the referral system. In response, the Task Force formed
a Working Group on Enforcement Au;hority to address these and related
issues. |

In preparing its Final Report, the Task Force attempted to evaluate
FEA‘s full enforcemenf authority and report on areas where, in the view
of the group, the enforcement program could be strengthened. As an initiél
approach, the Task‘Force determined to set forth the critical aspects of
each of those regulatory programs with respect to which the FEA has main-
tained a substantial compliance effort. After an intrpduction and evalua- .
tion of the statutory objectives of FEA's regulatory programs generally,
the Task Force‘prepgged an analysis of the following specific prograﬁs:y
Price Regulation of Crude Oil Refiners; Price'Reguiation of Domestic
Crude 0il; Price Regulation: Imported Crude Oil; Natural Gas Liquids:
Pricing; Refined Products: 4Price Regulation Reseller/Retailer; and

Domestic Crude 0Oil Allocation. In addition, the Task Force considered
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on a more summary basis the impact of the various FEA'allocation, entitle-
ments and miscellaneous programs on the Agency’s enforcement activities.
Through this evaluation, the Task Force sought to properly frame the
principal iésdéé thét FEA's compliance program was required to deal

with. 1/

The Task Force then considered whether FEA's existing grants of author-
ity, and the regulations that have been adopted thereunder, are sufficient
to deal effectively with compliance problems arising in the administration
of each of the Agency's regulatory programs. The Tésk Force began its
analysis with a review of the recordkeeping and reporting obligations of
those subject to FEA's jurisdiction -- matters whicﬁ the'Taék Force regarded
as the cornerstore of an effective compliance program. Theréafter, the Task
Force considered FEA's authority'to implement each phase of its enforcement
program from the initia% investigatory and audit procedures employed through
the conduct of FEA's administrative proceedings, civillprqceedings brought
on its‘behalf and criminal.proceedings initiated to deter and punish willful
or knowing violations of the 1aws'it'administers. Finqlly, the ability of
'partieé to enforce violations-of the pricing and allocaﬁion provisions of‘
the national energy 1éws thfoﬁgh private court actions, as well as fhe'impact
of such actions on the administration of FEA's compliance program,twere also

reviewed.

1/ These materials are appended hereto.
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At eagh‘stége of -the enforcement process, the pritical aspects of FEA'S
authority were examined and considered from the point of view of whether
additional 1egislativehor regulatory initiatives were called for. Viewpoints
. were collected together in materials prepared by the Working Grqup for the
use of the Iask Force.. The materials that underly the recommendations that
follow, therefore, should not be regérded as authoritative expressions of law
or policy by the Task Force, its Working Group, or the FEA since they were.

prepared for an entir=ly different purpose.

B. Recommendations

l{ Remedial Orders

In view of FEA's pervasive authority to issue remedial orders, the Task
Force urges that the Agency continue to develop, thfough regulation or by
example, forms of remedial relief necesséry to eliminate or compensate for
the effects of a violation. As part of this effort, the FEA should undér—
take to make:cléér that a direction to cease and desist vioiative conduct
is a remedy'that may be impbsed in a remedial order. Remedial orders should
routinely include cease and desist languagé.

2. Involuntary Consolidation of FEA Actions and Joinder
of the FEA in Private Actions

The FEA should seek legislation to make clear that, notwithstanding
the provision of 28 U.S.C. l407(a), or any other provision of law, no civil
action instituted by the FEA pursuant to any of the national energy laws

shall be oonsolidated or coordinated with other actions not brought by the



V-4 ' ‘ ;o

FEA, even though such other actions may involve common questions of fact -
or law, unless such conSolidation.or coordination is consented to~by the
Agency. Similar legislation should be sought placing in FEA's sole discretion
whether or not the Agency should be joined as a party in any private action
involving claims under the national energy laws. |

The FEA should internalize a review procedure of pendlng prlvate actlons
and regularly seek participation as a frlend of the court® in a any action
significantly 1mpact1ng upon the orderly development of the natlonal energy
laws,

3. Payments of Refunds to the United States Treasury

The FEA should require the paYment-of overcharges to theﬂUnited States‘
Treaeury in instances where the terSons injured by.the overcharge cannot be
'identified by reasonable measures, or where its remedial actions cannot have
the intended restitutional effect of compensating injured parties. The
Task Force believes that authority to require such payments presently
exists in statutes and regulations administered by the FEA — see, ggth
FEAA Section S(b)(S) direoting the administrator to "prevent unreasonable
_profits within the various segments of the energy industry. . . % ——
and provisions for ‘civil penalties and private relief under the‘EPAA‘dn
not raise any significant impediments. FEA should consider as an aiterna—
tive procedure seeking of related civil penalties on a basis that will, at the
very least, deprive the violator of the penefit of overcharges. The exercise
of its authority to refund overcharges directly to the federal government will
become increasingly necessary as the compensatory goal of FEA's oompliance -

program becomes more difficult to achieve.



4, Crihinal Liability for Corporate Officials

The FEA should seek a legislative revision of EPAA Section 5(a)(4),
és.aﬁended b? EPCA Section 452, to provide that corporate officials or
agents who knowingly and wilfully authorize, order or perform any act in:
violation of the regulation under EPAA Section 4(a), may be éabject to
imprisonment whether or not they knew or should have known that a notice
of non-compliance had been received by the Eorporation from the FEA;
Corresponding aﬁendments would need to be made to 10 C.F.R..ZOS(e)(l).

In the inﬁerim, the Task Force urges that the FEA adopt a requirehent
that corporate subjects of any remedial or consent order serve the order on
all seni&r ¢orporate officials, as well as subordinate‘officials and agents
whose scope of authority involves the particular‘cdrporate program to which
the remedial or consent order speaks. To assist in establishiﬁg actual
noﬁicé, the FEA should obtain proof of service from'all,corporate officials
that have received the remedial or consent order.

The Task Force urges that the FEA also recohéider the direction in 10
C.F.R. 205.203(e)(B)‘that a "notice of non-compliance" shall be limited to
remedial and consen£ orders. Notice of Probable Violation (or any actual
notice of nop—écmpliance provided at any‘time),should also serve as notices
of non-compliance. |

5. Compromise of Overcharges in Consent Orders

Enforcement experience has indicated that the FEA should adopt pro-

cedures to permit the compromise of violation amounts in a consent order.
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Such procedures would éignificantly enhance FEA's enforcement strategies
by permitting the Agency to consider such factors as the strength of its
case, the resources available within the Agency to commit to the full
prosecution of a case, and the likelihood that its position will be upheld
on judicial review.

The statutory authority to compromise overcharges derives from the
broad grant to FEA to develop compliance procedures. As long as the exercise
of that authority does not impinge upon‘the statutory jurisdiction of FEA's
Office-of Private Grievances and Redress, does not prejudice claims by
third parties, and as long as procedural safeguards are implemented to
avoid abuses in reaching compromises in particular cases, the implementation
of authority to compromise violation amounts does not directly contradict
any legislative mandates.

6. Finalization of Consent Orders

The Task Force sees merit in the requirements of Sectioﬁs 205.197(b)
and (c¢) that delay thé effective date of executed consent orders and require
publication in the Federal Register before such orders can be finalized.
However, thle the Task Fofce believes that it is desirable to have this
independent check on the case resolution process, there does not appear
to be é need to republish consent orders that have been amended in resp6nse'
to comments receivgd unless the amendments are highly material,

7. Assessment of Civil Penalties

The Task Force recommends that the FEA initiate a change in its present

. practice of referring civil penélty actions to the Department of Justice and
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adopt a procedure for the entry of administrative orders providing for the
payment of civil penalties. ‘Such orders would be subjec£ to administrative
review and direcﬁ enforcement in the oourts.

Althouéh £he imposition of civil penalties has been traditiqnally con~
sidered a judicial function to be exercised by the courts} case law hasr’ |
recognized the right of Congress to enact legislation permitting impbsiﬁibn“
of civil penalties through administrative rather than judicial proceedings;

Given the civil penalty pfovisions and broad enforcement auﬁhority alreédy
provided by the Congress; the Task Force believes that devéloping admihistra—
tive procedures for'the'assessment of civil penalties is consistent with

the legislative scheme.

8. Recordkeeping

The Tésk.Force recommends that the FEA consolidate its gener ic
recordkeeping requirements and, where the Agency has not already doné so,
repromulgate them under FEAA Section 13. The FEA should also provide for
the maintenance of such specific records as may be necessary to fasilitste
'efficient audit and compliaﬁce field work. Records that shduid be required
to be spécifically maintained include, but are not limited to, computer |
records, flow cﬁarts, chart of accounts and ménagement and accounting pfo—
cedures manual. In addition, specific records must be ﬁaintained as follows:

A. Records showing the specific aerivation and audit trail for data
submitted to the FEA in reqﬁired repofts. R '

B. Records showing the derivation and ﬁethods used to calculate base
period prices in sufficient detail fo pfovide an audit trail back to the com-

panies ‘business records. Additionally, records showing a list of all customers
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and each customer ‘s base period price by class of purchaser.

C. Records showing the derivation and methods used to calculate maximum
lawful éelling prices including éroducts and non-product increases, including
applications of unrecouped costs from previous periods which are uniformly
'and consistently maintained and reconciliable to the firm's business records.

D. ' Records supporting the periodic pass through of increased costs
which clearly demonstrate that the increased costs are appropriately calcu-
lated as presccibed by - FEA rules and regulations. |

E. Records supporting increased ¢ost recovery calculationc that are -
constructed to demonstraté appropriate recovery for each element of the:
maximum lawful selling price.

9. Reporting Requirements

The Task Force urges that an examination be made of each of the FEA's
reporting requirements to determine whether they, as well as the- forms
promulgated thereunder, have been issued pursuént to the FEAA — particularly:
Section 13 — as well as the EPAA. New reporting forms devised as a result:
of the findings of the Task Force's Working Group on Strategy should conform
to this recommendation and should reference, where possible, EPAA Section
4(a) to take advantage of the EPAA's more stringent enforcement provisions.

10. Subpoenas

The Task Force recommends that procedures be implemented to rqutinize
a practice of requesting information needed in an audit or invesliyation
through an investigative subpoena rather than informal requests. Procedures

should be adopted to insure that when testimony is taken in investigations
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the authority of EPAA as well as’ the FEAA bé invoked so-that the pro&i—'
sions of 18 U.S.C. 1621 are brought fully to bear on the witness. It
should be made clear in 10 CFR 205f201(a) that the use of investigative
subpoenas is not inconsistent with FEA's efforts to otherwise encourage -
voluntary oooperation with its investigations.

In the view of the Task Force, 10 C.F.R. 205.8(h) — the administra-
tive procedure for quashing an investigative subpoena — should be withdrawn,
particularly to the extent that it has any‘appliCation to investigative -
subpoenas.. At a minimum, and even if found to be only applicable to
administrative as opposedlto investigative subpoenas, the provisions of
Section 205.8(h) should ‘be amended and simplified.

11. Special Report Orders

The Task Force recommends Ehat the FEA routinize a practice of
requesting information by Special Report Orders when the information
sought appears not to be available in any document or series of docu-
ments producible pursuant to a subpoena. The Task Force believes
that the procedures for reviewing a Special Report Order in 10 CFR
210.91(b)-(d) are far in excess of what‘is needed to remedy any per-
ceived abuses- associated with their issuance. Although a Special
Report Order, in some instances, may have greater consequences upon
the recipient than would én investigative subpoené and, while it

appears that FEAA Section 21(b) may be more clearly applicable to such



v-10

orders than it is to subpoenas, that sect1on does not appear to be any
justlflcatlon for ma1nta1n1ng the complex review procedures presently
prov1ded for in FEA's regulatlons. |

The Task'Eorce recommends that standards be developed classifging
various types“of Special Report Orders and delineating the persons who
are authorizedfto lssue such'orders and circumstances under which they
'may be 1ssued. ‘Thereafter, a 51mp11f1ed one step, procedure providing

the rec1p1ent an opportunlty to request rcllef can be adopted

12. Review of Remedlal Orders
Currently, FEA procedures allow a respondent to ‘a remedlal order
to seek an exception, 1nterpretat1on or modlflcatlon at any t1me durlng
the admlnlstratlve and even 3ud1c1al review of that remedial order.
Such provisions can compl1cate the eff1c1ent operatlon of an enforcement
system based largely upon resort to administrative remedles.

- Accordlngly, the Task Force recommends that procedures be adopted
to require respondents in admlnlstratlve pmoceedlngs contestlng remedial
orders to raise durlng the course of those proceedlngs all arguments
of fact or law whlch 1mpact upon a need for an exceptlon (lO C F.R.

205. 50(a)(l)), or modlflcatlon (10 C.F.R. 135(b)(l)) or otherw1Se be
barred from doing so at a later staqe in the review process. Those
procedures should also make clear that requests for 1nterpretat10n
concernlng matters alleged in an NOPV w1ll noL be CUHaldElEd after
the issuance of the NOPV except in the context of the enforcement

proceeding.
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13. Enforcement Techniques

The Task Force beliéves that thé FEA should develop procedures
and an internal disposition to proceed flexibly in the applicatioq of
énforéement techﬁiques and draw from the full panoply of tools gi&en
bf the  Congress to:thevAgency. Moreover, it is imperative that gréa£er
use be made of civil actions for injunctive relief. Develoment of
the a&ﬁinistraﬁive remedies and powers of ﬁhe Agency as well as criminal
referrals shoula remain an important thrust of FEA‘S énfofcement efforts.
Engrafting upon the administrative'process, éither by rule or legislation,
cease and desist authority, the ability to assess civil penalites
and authofity to appoint speciél masters and conservators where needed,

will serve to maintain the'vitality of the administrative process.

14, 'Authority for FEA to Litigate 6n Its Own Behalf

The Administrator shouid be conferred with the éxclusive respoﬁsi—
bility and authority for the conduct of'all administratiyg, civil,
 criminal and appellate proceedings on behalf of the FEA.‘ Tﬁe Task
Force is of the strong belief that providing the FﬁA the capacity
to litigate on its own behalf is a critical as?ect of any effort
to enhance its overall enforcement caéabilities. At a minhﬁum,.uﬁtill
it receives fﬁil au;hority to-represent itself, FEA attorneYs should
be routinely apéointed as Special Assistaht United States Attorneys

for the conduct of civil litigation involving violations of the national

energy laws.
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15.  General Antifraud Provisions

The FEA should adopt a geperal and flexible deceptive_practices
provision designed to augment the more specific legislative and regu-
latory p{OVisiens curreﬁtly provided. Here proscriptions of material
misstatements and omissions as well as of acts, practices or courses.>
of business whichvopefate in a deceptive or fraudulent manner, wbuld
give the FEA flexible authority to effectively deal with emerging
problem areas. Specific proscriptions for aiding and abetting viola-

tive conduct should be'provided.

16. Right to Question_Persohs

The right of access conferred upon the Adﬁinistrator by.Section
13(d) of the FEAA iﬂeludes not only'the right to obtainAihformation
and inspect records but also the right “to question such persons as-
he may deem necessary.” This right is quite apart_from the authority
confef;ed elsewhere to issue subpoenas for testimony. The Task Force
has noted in other sections of its :eporﬁ that. there has been inguf-
ficient questioning of persons in the course of audits, parpieularly
at RARP sites. The Task Force recommends'that the authority qonferred

by Section 13(d) be respbnsibly'and vigorously exercised.
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iI. EXAMiNATION OF PETROLEUM INDUSTRY COMPLIANCE
A, Ovefview | ‘

The authOrit‘:y.of tbe'Federa], Energy Adm_inistratioﬁ-tq gather
information and conduct audi;s and investigations derives as an
initial matter from the Regulations promulgated under the Economic
Stabilization Act of 1970, Pub. L. 91-379, as amended (the ESA).
The requirement that firms maintain adequate records documenting
their compliance with the Cost of Living Council‘s (CLC) Economic
Stabilization Program necessarily derived from the Congrgssional
mandate to enforce cqntrols on wages and prices. As a result of tﬂe
" enactment of the Emergency Petroleum‘Allocatioﬁ Act of 1973, Pub.
-L. 93-159 (the EPAA), the Federal Energy Administratiqn Act of 1974,
Pub. L. 93-275, as amended (FEAA) and the delegation of author;ty
from the CIC to the FEA, the Administrator both succeeded to the
authority originally vested in the CLC and received his own special
' grant. | |

Thus, Section 13(a) of the FEAA specifically authorizgs the
Administrator to *collect, asSemble, evaluate aﬁd énalyze energy
information by categorical groupings . . . of sufficient compre-
hensiveness and particularly to permit'fully informed monitoring
and policy guidance” with respect to the exercise of the pricé and
allocation control functiops vested iﬁ the agency under the EPAA.
All firms engaged in any phase of energy supply or consumption are

required under Section 13(b) to "make available to the Administrator
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such information, including.periodic.reports; records and documents

. .« .7 as may be necesséry for the proper exercise of his functions
under the Act. That Section also empowers the Administrator to issue
orders and regulations in order to carry out the agency's information
gathering authority. Section 13(c) authorizes the agency to issue
Special Report Orders when necessary to obtain information which is
within the scope of the FEA's general information gathering powers.
Section 13(d) confers authoriﬁy to the FEA to conduct audits aﬁd
investigatidns in order to verify the accuracy of the reports and
records which are required to be maintained by firms engaged in
energy supply and consumption activities. Finally, Section 13(e)
agthorizes the FEA to issue .subpoenas and specifies the procedure

for enforcing subpoenas in the United States District Courts.

The FEA has promulgated regulations which specify the record-
keeping and reporting obligations of firms engaged in the production
or consumptions of petroleum products. Clearly, it would be impossible
for the FEA to even attempt to meet its CongresSionél mandate to
control ana monitor- the pricing and allocation of crude oil and
petroleum products at all levels of production.and distribution
without investigatory and information gathering powers.

B. Recordkeeping and Reporting Obligations

1. Recordkeeping

The FEA has promulgated a number of regulatory provisions: which

require firms to maintain certain records to demonstrate that prices
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charged or amounts sold are in compliance with FEA regulations. FEA's
current general statement of recordkeeping requirements, 10 C.F.R. 210.92,
ié apparently bromulgated pursuant to the broad grants of authority{in'
Sections 4 and 8 of'the EPAA, Additional support under the EPAA to issue
such recordkeeping provisions can be gleaned from ESA Section 203, 1/
~at least to the extent tﬁat EPAA Secﬁion 5 indirectly incorporates

ESA Section 203 into the EPAA through the direcﬁ incorporation of ESA
Section.209.

- FEA's most pervasive statutory authority for prescribing detailed
recordkeeping requirements are Sections 13(b) and 13(g) of the FEAA. |
And, whether or not specific recordkeeping requirements were promulgated
pursuant to the FEAA, the Task Force is not unmindful of the principle
tﬁat so long as admiﬁistrative action taken is within the purview of the
Administrator's functions, he is entitled to cite any proper authority

to uphold such act. In Massachusetts Trustees of Eastern Gas and Fuel

Associates v. United States, 377 U.S. 235 (1963), the Court held that

an administrative action could invoke principles or facts not used if
the omitted matter urged to uphold the decision did not, by its exclusion,
prevent an administrative determination to be made with relevant criteria

in mind and in proper procedural manner. Id. at 248. In using this theory

1/ Since the ESA does survive for purposes of pre-expiration enforce-
ment (Section 218), and since EO 11790 Section 3 confers ESA
presidential authority under ESA Section 203 to the Administrator,
.FEA can arguably even now promulgate a rule requiring retention
of records reflecting regulated transactions that occurred prior
to May 1, 1974, including records reflecting May 15, 1973
transactions. :
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the Supreme Court upheld an administrative act which cited the wrong
statutory provision as authority for the actidn. Reliarice on that
principle hére serves to enhance the viability of recordkeeping rules -
not specifically re-p;omulgated under the FEAA or épplicable to
transactions occuring after the expiration of ESA Section 203.

Nonetheless, at a minimum, FEA should affirm or reaffirm, if
it has not already done so, that Part 210 is also promulgated pnrsnant
to Sections 13(b) andA13(g) of the FEAA. ‘On the other hand, while those
sections offer an express statutory basis to support any recordkeeping
regulation applicable to transactions occuring after the expiration
of'ESA Section 203, care should be taken to inference the enabling
provisions of the EPAA, particularly Section 4(a), wherever possible
to avoid the limitations on sanction contained in the FEAA. Thus, a
violation of FEAA Section 13(b) only subjects the violator, by virtue
Of FEAA Section 13(i), to the sanctions contained in Section 12 of ESECA.-
Besides containing more lenient sanction provisions than those contained
in EPAA Section 5, ESECA Section 12 precludes the recovery of damages:
by "any person.”

In addition, it should be noted that FEAA Section 13(i) does mot
refer viélations_of~FEAA Section 13(g) — the most relevant statutory
provision for purposes of promulgating recordkeeping rules — to even
the sanction provisions of ESECA. But, FEAA Sections 13(g) and l3(i)‘
were adopted on the same day, and Section 13(i) is an expression of

congressional policy that there should be a means of enforcement of
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certain of the reporting and recordkeeping provisions of Section'13 —
albeit not Sectioﬁ 13(g). Accordingly, to gi§e full effect to the
congressional policy in enacting Section 13{i), FEAA Section 13(g)
~may fairly be read as an extension of the powers “vested in or trans-
ferred or delegated to the Administrator™ (FEAA Section 13(g)) under
EPAA Section 4(a). To the extent, therefore, that the Administrator
promulgates recordkeeping requirements pursuant ﬁo FEAA Section 13(g)
which are reasonably related to the FEA's regulatory functions under -
EPAA Section. 4(a), those reqdirements are enforceable pursuant to
EPAA's Section 5, which in turn incorporates by reference fhe stringent
enforcement provisions of ESA Section 209.

Moving beyond the issue of the most appropriate‘authority for’
the adoption of recordkeeping requirements, the Code of Federal
Regulations Part in which the recordkeeping rules were placed neither
contain the pricing and allocation regulations to which fhef relate
nor do the opefative provisions contain a direct reference to the
Parts wherein,thoseAregulations are ocontained. This is a tgchnical
point that should be clarified. Moreover, the Task Force recommends
that the recordkeeping requirements be consolidated, with appropriate
cross.references, under a single Part in the Code of Federal Regula-
tions. Miscellaneous recordkeeping provisions in Parts 211 and 212,
e.g., Sections 211.223 and 212.128, may serve to unnecessarily complicgte

its recordkeeping requirements.
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2. Reporting

With respect to the general and special reporting requirements |
— includiné the issuance of Special Report Orders -—- 10 C.F.R. 210.91
and 41 Federal Regisper 55322 (December 20, 1976) make clear that FEA's
reporting rules are adopted pursuant to both the EPAA and FEAA. The
Task Force's observations with repect to relying .upon the EPAA as a
' statutory basis upon which to promulgate Section 210.91 are similar to .
those articulated above with respect to the promulgation of the Agency's
recordkeeping requ1rements,in Section 210.92. Moreover, the FEAA,
partiéularly in Sections l3(b).and l3(c), confer pervasive authority
upon the FEA to prescribe reporting requirements such as those contained
Ain Section 210.91. To the extent, however, that the FEAA is relied
upon as the jurisdictional predicate for the regulation, those reporting
requirements are only enforceable through the reference in FEAA Section .
13(1) to the sanction provisions of ESECA.

FEA's various requirements for the reporting of information are
necessary to permi; the FEA to control and honitor the pricing'and.
allocation of crude o0il and petroleum products at ali stages'of produc-
tion and distribution from the first sale of crude oil to the salé’pf
refined products at the retail level. For example, all purqhésers of
domestic crude 0il are required to file on a monthly bacic FEA Form
P124-M-0. This documment provides to-the.FEA the data necessary to
monitor and enﬁorde the weighted average first‘sale,pfice of domestic

crude o0il and to make adjustments and administer sanctions as neéessary.
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Form P110-M-1 is filed by all domestic refiners with the FEA on a

" monthly basis, and provides the méans by which refiners compute,
report, and adjust their selling prices for cpvered products.
Refiners must alsd submit Form P102-M-O on a monthly basis which
provides the data necessary for the FEA to administer the 0ld 0il
Entitlements Program. “In addition to these reporting programs, the
FEA also requires the filing of various other reports in order to
fulfill its statutory obligations. For example, the FEA monitors
the price of No. 2 heating oil through the use of Form P 112-M—1;
oil imports into the United States with Form P113-M—O; propane sales
volumes with Form P315-M-O; and the transfer pricing'with Form
F701-M-O.

C. Investigatory and Information Gathering Powers.

The distillation of the implied and explicit investigatory powers
is found in 10 C.F.F. §205.201, Investigations:

(a) General. The FEA may, in its discretion, initiate
investigations relating to compliance by any person with
any rule, regulation, or order promulgated by the FEA,
any decree of court relating thereto, or any other agency
action. The FEA encourages voluntary cooperation with
its investigations. When the circumstances warrant,
however, the FEA may issue subpoenas in accordance with
and subject to §205.8. The FEA may conduct investigative

* conferences and hearings in the course of any investigation
in accordance with subpart M of this part.

(b) Investigators. Investigations will be conducted by
representatives of the FEA who are duly designated and
authorized for such purposes. Such representatives have
the authority to administer oaths and receive affirmations
in any matter under investigation by the FEA.
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FEA's authority to investigate violative conduct derives, in part, -
from the ESA Sections 206 and 209, which have been incorporated into
§ 5 of the EPAA. The powers conferred upon the President in EPAA Section 5
were subsequently placed in the Administrator by Executive Qrder No. 11790
(June 27, 1974). ESA Section 206, Subpoena power, provides that.the head
of an agency exercising authority under the ESA, or his delegate:

shall have the authority for any purpose.related to

this title, to sign and issue subpoenas for the

attendance and testimony of witnesses and the pto—

duction of relevant -books, papers, and other documents,

and tn administer caths.
ESA Section 209-provides that persons authorized to exércise authority under
the title can seek injunctions wherever it appears that a person has, is,
or is about to commit a violation. Criminal and civil sanctions and the
1mp11ed authorlty to dlscover the violation which would precipitate their
1mp051t1on are prov1ded in ESA Section 208 for violations that occurred
before December 22, 1975, and in Section 5(a)(3) of the EPAA for violations
occurring thereafter.

FEAA also provides specific investigatory pbwers to the FEA, particu~
larly in Section 13(d);

The Administrator, to verlfy the accuracy of information

he has received or otherwise to obtain information

necessary to perform his functions under the Act, is

authorized to conduct investigations, and in connection

therewith, to conduct, at reasonable times and in a

reasonable manner, physical inspections at energy

facilities and business premises, to inventory and

- sample any stock of fuels or energy source therein, to
inspect and copy records, reports and documents from -

which energy information has been or is being compiled,
. and to question such persons as he deems necessary.
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The Administrator ‘s -authority to -delegate his fhnctions is found in §>4(b)(2)
of the FEAA; among those'functions are those otherwise specifically vested
BY'Cohéress or delegated bv the Preeident pursuant to authority vested in. |
him by ‘law, such as’that conferred by the EPAA.

Similarly, FEAA}Section i3(e)(l) confers upon the Administrator or any
of his duly authorized agents authority to issue subpoenas both compelling -
testimony and the production oﬁ documents. The authorityfof the FEA to issue
sﬁbpoenas in order to determine whether a firm's‘praetieee~are in:compliance
with the FEA Regulatory'Program.was first upheld by the TemporarvAEmetgency

Court of Appeals in U.S. v. Empire Gas Corp., 547 F. 2d-ll47‘(T.E.C.A. 1976)

and “again in FEA v. Port Arthur Towing Co., F.2d ___ (T.E.C.A: 1977).

Similar cases seeking enforcement of FEA subpoehas,have been filed in other

-jurisdictions. See, e.g., U.S. and Burch v. Bell (C.A. No. CV.175-148, S.D.

Ga.). . 4
Although thelFEA has egequate authority«undet both the FEAA and the EPAA

to issue investigative subpoenas, only under the EPAA does the Administrator

or his delegate have explicit authority to confer ‘an oath. 1/ Because

the Task Force believes that the integrity of the investigative process

'»can be enhanced when the person under examination is subject to the sanctions

of 18 U S. C.A1621 (federal perjury prov151ons), as well as 18 U.s.C. 1001

(federal false statements provisions), it recommends that a procedure,be

1/ The Task Force does recognize, however, that while FEAA Section 13(e)(1)
makes no reference'to the administration of an oath, the conferees in
their Report on H.R. 11793 (the bill adopted by the Congress in enacting
the FEAA) concluded that both H.R. 11793 and the Senate amendment thereto
gave the administrator, “extensive information gatherting powers, includ-
ing the right . . . to administer oath . . .“ (FEG {10585, p. 10,581.)



V=22

initiated to assure that every subpoena issued specifically cite as its
statutory basis both FEAA_Section 13(é)(l) and EPAA Section 5 — which, in
turn, incorpbrates by reference the subpoena auéhocity of ESA Section 206.
In accofdance with the pfovisions of 10 CFR 205.201 matters relating

to investigative subpoenas have been required to conform to the provisions
of Section 205.8 which, among other things, sets forth the procedures for
Aissuing and se:ving such subpoenas. While the issue and service provisions
of Section 205.8.do not appéar.to be overly burdensome, the procedures pro-
vided in Section 205.8(h) may create difficﬁlﬁj_es as. the Agency begins to
habitualize the procedure of relying upon compulsory process for gaEhering
investigative information. |

Section 205.8(h) creates a procedure for quashiﬁg or modifying admin-
istrative and, by virtue of Section 205.201, investigative subpoenas.
Although there may be two corﬁpeting interests to be served when issuing a
compulsory process in the course of an investigation —— the prompt provision
of intormation, on one hand, and procedural fairness on the other — the
provisions df Section 205.8(h) may serve to overlylfrustréte the investi-
gative procéss. Those provisions provide, among other things, for an
initial motion to quash or modify éddressed to the issuing officer, with
an appeal of right to the ultimate supervisor of the issuing office and
an oéportunity for certiorari review to the Office of Private Grievances
and Redress. Moreover, with respect to the first two layers of review,
wﬁich may be taken as a matter of right, the reviewing officer is required
to base a denial on a “statement of facts and conclusions of law” (Section

205.8(h)(1)). while the Task Force believes the maintenance of both the



V-23

appearance and fact of' procedural fairness are critical aspects of'an§'
gOvernmenﬁal enforcement program, ‘the procedures of Section 205.8(h) appear
to go well beyond what is needed and manifests a lack of confidence by

the Agency in the integrity of its investigative staff.

Procedural fairnéss can be assured by alternative means which would
not so frustrate the invéstigative process. For examplé; the Admihistrator
could adopt regulations more carefully delineating who may exercise the
authority to issue sgbpoenas and the circumstances under which such authority
should be exercised. In the view of the Task Force, so long as an attorheyl
— whether in Compliance or General Counsel — is in some way involved
in the issuance of the subpoena, proéedural fairness~éan be satisfied.
Moreover, additional safeguards are provided by existing procedures which |
require that ocourt actions to enforce investigaEiVe ‘subpoenas be routed’
througﬁ Regional Counsel. -

* Although the procedures of Section 205.8(h) should be withdrawn alto-
gether, because the Section has specific application to administrative ‘
proceedings, there might be some utility to preserving some aspects of the
provision with réspect.tb subpoenas other than those issued in the invesfi—
gative process. Accordingly, at a minimum it should be made clear that
none of the provisions of Section 205.8(h) are applicable to investigative
subpoenas.

A further investigativeAnechaniSm available to the FEA pursuant to-
Section 13 is the Special Report Order (SRO). Section 210.91 of the FEA

Regulations which provides for the issuance of SRO's state that " [w]lhenever
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the FEA considers it necessary for the effective administration of the FEA,
it may require any firm to file special or separate reports, setting forth
information relating to the FEA Regulations. . . ." 1In cases in which a
firm's available records are insufficient to demonstrate compliance with the
provisions of the FEA Regulations, the firm may be required to submit adequate
records in response to an SRO: An SRO may also direct a firm to formulate
documents which are not available. In contrast, a subpeona may only be used
to compel the pfoduciiOn of documents which are already in existence.

The FEA's authority to issue an SRO to an individual firm has been

challenged by the plaintiff in Crown Central Petroleum Corp. v. FEA (C.A.

No. N76-681, D. Md.). In that proceeding, the Crown Central Petroleum Corp.
{Crown) has sought judicial review of the FEA's determination in Crown

Central Petroleum Corp., 3 FEA Par. 87,018 (April 7, 1976), in which the

FEA Office of Private Grievances and Redress declined to rescind an SRé which
thé FEA Compliance staff had issued to Crown. The SRO directed Crown to file
information concerning its classes of purchasers and was intended to elicit
facts which the FEA had determined to be essential to an audit of the firm's
pricing practices. The Office of Private GrieQances and Redress upheld the-
SRO on the grounds that the Order was not unreasonable or discriminatory, nor
was it.improper for the FEA to direct the firm to file a document which is
not generally required to be filed by all similarly situated firms. A broad-
based challenge to the FEA's authority to»issue SRO's has also been raised

in Powerine Refining Co. (C.A. 77-1873 L.E.W., C.D. Cal.).
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- The regulatory provisions governing ‘the issuance of SRO's provide detailed
procedures for their administrative review. See 10 CFR 210.91(b)-(d). A
firm which is ordered- to file a special report may submit to the- FEA official
that issued the order an application to quash or modify the order. -Since the
review procedures for a denial of such a request are the same as the review pro-
cedures for a denial of a request to quash or modify.a subpoena the Task Force
has concerns paralleling those articulated above. While a Special Report in-
some instances may have greater consequences.upon the recipient than would an
invesﬁigative subpoena and, while it appears that FEAA Section 21(b) is more
clearly applicable ﬁo such orders, there does:not appear to be any justifica-
tion for maintaining the complex review procedures presently provided foﬁ
in FEA's regulations. |

It is important to note that the FEA may not use a Rémedial Order or a

Notice of Probable Violation (NOPV) as a discovery device during the course
of an‘audi£ or investigation. By the time a.Remg?ial Order has been issued,
the FEA should have reached a point in a compliance investigation where -
further factual material is not neéessary in order to determine whether dr not

the violation of the FEA Regulations has occurred. In Koch Industries, Inc.,

2 FEA Par. 80,580 (May 2, 1975), the FEA Office of Exceptions and Appeals held
that under the provisions of Section 205.192, a_Remedial Order should not
properly be used as a discovery device in order to develop evidence on which '
to base a finding that a vinlation of the price regulations has occurred.

In Wall Street Journal, 2 FEA Par. 80,588 (March 21, 1975), the FEA held that

in view of the various methods of obtaining information in the course of a com-

pliance investigation which are available under the authority of Section 13
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of the FEAA, the gathering of information regarding probable violations of
the regulations should be completed prior to the issuance of an NOPV. 'In

Wall Street Journal the FEA further held that an NOPV should contain a full

f

" statement of the factual basis for the agency's conclusion that a violation -

of the reéulations was believed to have occurfed and that an NOPV should only
be issued after a significant stage of the investigation is completed. However ,
the limitation of the use of’aﬁ NOPV or a Remedial Order does not meaﬁ that the
FEA cannot require the submission of further information including an SRO

which would permit the calculation of the»preciée magnitude of the”violafion

or assess compliénce with the Order.

With respect to any of the information gathered through the use of the °
powers discussed above, the FEA is authorized fo requiré that the material be
submitted under oath. Prior to the quéstioning of witnesses who aré subject to
such investigations, invegtigatofs may be required to apprise the subject of
their rights including those against self-incrimination. If the person, after °
being advised of these rights elects to waive them, the investigator may, de-
pending upon the circumstanceé, have the subject execute a written waiver.
False statements in any submission of information to the FEA may subject
the person who made the statements t§ criminal sanctions under the provisions
of 18 U.S.C. Section 1001. When an oath is administered the provisiohs of 18
U.S.C. 1621 are also applicable.

D. PFEA Investigative Procedures

1. Audits
The type of records, reports and investigative devices discussed in the

preceding subsections are usually used by the FEA during the course of an
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‘audit of an individual firm. Wwhile the various FEA reporting programs
assist the agency in monitoring industry-wide compliance with the FEA
Regulations, and industry-wide movements in prices, the audit is the
primary means available to the FEA to evaluate an individual firm's
compliance with the FEA Mandatory Petroleum Allocation and Price Regula-
tions. The FEA's authority to conduct audits of individual firms is a
necessary component of the agency's statutory mandate to administer and
enforce the provisions of the FEA Regulatory Program.

The general procedures followed by FEA personnel in the conduct of an
audit are described in Section 3.300 of the FEA Compliance Manual. As an-
initial matter, it is }mporﬁant to note.that all FEA auditors are;required
to have a familiarity with accounting and auditing procedures as well as
a thorough knowledge of the FEA‘Regulations. In most instances, an auditor's
first responsibility after being assigned a case is to contact the firm by
telephone or by certified mail in order to inform the firm that an audit
will be performed and to request that the firm provide work space for the
auditor and make available to him the records which will be necessary to
conducf the audit. |

In most cases, the FEA has found that the written documents provided
by a firm during the intial audit are not sufficient by thehselves for a
determination to Se reached concerning the firm's compliance with the
applicable FEA Regulations. Accordingly, the auditor must conduct inter-
views with certain employees of the firm in order to supplement the written

record. After the completion of an audit, the auditor.reduces his findings
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to a written report which summarizes the information and conclusions
developed during the course of the audit. After_feviewing the auditor's
report and the full audit file, the responsible FEA Cdmpliance personnel
may decide that.anladditional audit should be conducted, or that a formal
campliance proceeding should be initiated. .

2.. Compliance Practices

In order to provide guidance to the Regional Compliance Offices in
the allocation of resources and manpbwer to both new and ongoing audits
and investigations, the National Office of Compliance issues qﬁarterly
program guidance. A system of prioritizing audits is done on the basis
of four lettered categories, A through b with Category A having the highest
priority and Category D having the lowesf. Category A is reserved solely for
Special Investigations, which are those audits in which there is credible
evidence to suspect a willful violation of the FEA Regulations or of a Federél'
statute. Category B includes those audits thch require intensive management
‘due to the age and dollar amount of the violations, or because the asSignment
hés special interest to an external group, such as a Congressional Committee.
Category C cohsists of the norma} ongoing assignments in which a willful vio-
lation is not suspected, and intensive management is therefore not necessary.
Category D audits are those for which audit work has been suspended for. a
valid reason. An audit will be classified Category D if it is considered
by a Regional Compliance Office to be lower in priority than other ongoing

audits.
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3. Complaints .

Under the provisions of the FEA Administrative Procedures and SanctiOns
Regulations, any person may file a complaint with the FEA when that individual
has reason to suspect the existence of a violation of the" FEA Regulations..
The'provisions of 10 CFR, Part 205, Subpart N, govern the filing of any
such complaint. When a complaint is received, it' is reviewed by the FEAA
in orderito determine if thete-is reason to-believevthat'a violation has in
fact.been committed. During the course of the initial review of a complaint;
it is often necessary to contact the complainant and request further informa-
tion in relation to the'alleged'violation. If the initial review -indicates
a likelihood that a QiOlation has ceen committed, the case is investigated
or audited. as workload and compllance priorities permit. If the reviewer
concludes that the complaint is unwarranted the complainant 1s SO adv1sed

4f Referrals

Information concerning possible violations of the FEA Regulations is
often referred to the FEA Compliance staff from the FEA Office of Operaticns,"
and the FEAAOffice of Exceptions and Appeals. In the course-of their work
those offices often discover possible violations of- the FEA Regulations;

This 1nformat10n is referred to the FEA Compliance staff and is reviewed
initially by the Office of Compliance Case Resolution. If it is determlned
from this initial review that further audit work or investigation is warranted
in view of the factual situation present, the case  is referred to the Office
of Compliance Operatlons. The Office of Compliance Operations then a551gns
the case a priority classification, and the firm is audited as workload and

compliance priorities permit.
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5. Compliance Manual

The rules and guidelines to be followed by FEA auditors and other
Campliance personnel are set forth in the FEA Campliance Manual (the Manual).
The Manual reviews the entire oompliance process and provides detailed guide-
lines and standards for program development, progrom operations, case resolu-
_tion, report and control 'systems, and administrative activities. Although

a component of.the Federal Enefgy'Guidelines_syotem, the Manoal is designed
tor use by FEA pérsonnel only, and is made available to tﬁe pdblio”only in
expurgated‘form. The deveiopment of thé rules and guidelines contoincd in

the Manual has been an ongoing process. Proposals for revisions of FEA com-—
pliance procedures generally originaﬁe at all levels of the compliaoce process,’
i.e., area office personnel,Aregional office personoel, and national office
personnel. Any proposed revisions_of Compliance procedures are initially
reviewed by the Office of Compliance Policy and Planning. If accepted by this
Office, a proposed revision is reviewed by the Assistant General Counsel for
Compliance, the various Compliance Office Directors, and finally, the Dircctor
6t Campliance of the‘EEA. If the revision is‘adopted; it is incorporated into
the Manual. o

6. Common Audit Approach

As one part of the Compliance Manual, the FEA has developed a "common
audit approach” in order to insure uniformity in the conduct and-evaluation
of all FEA audits. The “common audit»approacﬁ" divides the auditing pro- |
cedurevinto six‘stages: initial planning; preliminary audit; detailed audit

planning; review and approval of detailed audit plan; detailed audit
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verification; and reporting. During the initial planning'stage,{the‘auditor
reviews all applicable‘FEA‘Regnlations and Rulings and available haekgreund-
material conperninélthe firm and the industry. The aaditor then makes the
initial contact with the firm at which time the firm is requested to make
eertain material available for the audit! As the f1na1 step in the 1n1t1al:
plannlng stage, the audltor prepares a prellmlnary audlt plan.
Dur1ng the prellmlnary audit, the auditor interviews employees of
the flrm and conducts selected tests on the data whlch has been’ prov1ded.
While the selected tests do not constitute a detalled audit, they should e
be sufficient to enable the audltor to reach an 1n1t1al determlnatlon -
'ooncerning the firm's compliance with the FEA Regulations. Itils'important
£o note than an audif is not intended to encompass a reconstriction of
a firm's records. Maintaining records is a'firm's responsibility, and
if a firm has failed to meet this responsibility, it mayAbe necessary T
to issue a Special Report Order (SRO) to require the firm to assemble
the requisite documentation of its supply and pricing practiees.'If'after"'A
conducting a preliminary audit, the auditor:concludes that no violation
has occurred, the audit is terminated and a final audit report is prepared.
1., on the other hand, the auditor initially determines on the basis of the
preliminary audit that a violation has occurred, he proeeeds'with the'pre—
paration of a detailed audit plan. ' | | |
The detailed audit plan is intended to serve as a guide to the Com-~
pliance personnel who will actually perform the audit. Therefore, it contains

a brief description of the preliminary audit results, a step-by—step plan for
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coﬁducting the detailed audit, an estimate of the staffing requirements for
each step of the audit, and recommendations for the use of statistical
sampling techniques. - The detailed audit plan must be reviewed and approved
by.the Area Manéger,before it can be implemented.  In addition, certain audit
plans must ‘be submitted to the National Officé of Compliance Operatioﬁs for
approval prior to the -performance of the audit. After the apdit Plan is
approved, the audit is oconducted and the results are communicated to FEA
management in the form of an audit report. On the basis of this:audit report,
appropriate compliance action is instituted; '

The common audit - approach which-is summar ized above is utilized by tge
FEA In conducting all audits of firms in the petroleum industry. The common
audit‘approach is applied in the six standard work programs contained in the
Compliance Manual which prévide guidance to .FEA personnel in .conducting
audits of firms in each of the sectors of the petroleum industry. Audits
of crude o0il producers are generally coordinated and conducted by the FEA
at the Regional and Area level. Refinery audits are performed under the
Refinery Audit Review Program (RARP), which emcompasses the ongoing audit
of approximately 35 major refiners, approximately 110 smaller refiners,
and 123 natural gas processors.

III. FEA ADMINISTRATIVE PROCEEDINGS -- FORMAL ENFORCEMENT ACTIONS

A. Overview
Followiny the completion of an FEA audit where a possible violation

of the FEA Regulations has been identified, the FEA generally initiates
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formal enforcement proéeédings against a firm by issuing a Notice of
Probable Violation (NOPV). 1/ The NOPV is a written statement of charges
to which the firm is entitléd to respond; it does not require the firm to
undertake immediate remedial action since it represents only the FEA's pre-
liminary determination that a violation has occurred. If, following:the
issuance of an NOPV, the firm expresses a willingness to voluntarily comply,
the FEA may at this point prepare-a Consent Order. A Consent Order is a
written document in which the firm agrees to take specified remedial action.
Onc¢e it is signed by the firm and the FEA, the Consent Order has the effect
of a final agency order and, unless a proceeding to modify or rescind it
is ‘initiated, is generally the final adminiétrative proceeding involving
the violation or violations which the FEA audit disclosed.

If the firm which appears to be in violation of the FEA Regulations
is ﬁot willing to utilize the Consent Order procedure, and its response
to the NOPV fails‘to demonstrate that the -alleged violation did not occur,
the FEA will issue a formal remedial order to the firm. 2/ A remedial order
is a written document “in which the agency makes an affirmative finding
that a violation has in fact occurred and directs the firm to take
specific action in order to remedy the particular violation. In certain
emergehcy situations the FEA may initiate enforcement proceedings against
a firm by issuing a remedial order for immediate compliance instéad of a

nolice of probable violation.

1/ When the FEA seeks to disallow costs which it determines is in excess
of the proper measurement of costs, it may issue a Notice of Probable
Disallowance (“NOPD"). ' ) '

2/ In resolving a matter where an NOPD has been issued the FEA may issue
an Order of Disallowance ("OD") which is a form of Remedial Order.
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A firm whi¢h has received a remedial order may Seek ro haye'that ‘
determination reversed through an administrative appeal of that order.
In the event the appeal is denied, the firm may seek judicial ‘review. At
any time, a firm may also file an Appiication for Exception'based cn a
claim that the regulatory provision with which it has been charged is
causing serious hardship or gross inequity. Finally, the firm may at
‘any time reqﬁest an interpretation under the provisions of 10 C.F.R. Part

205, Subpart F. See Shell 0il Co., 3 FEA Par. 80,545 (January 6, :1976).

" B. -Authority for Enforcement Actions.

The authority of the FEA to issue NOPVs and remedial orders is derived
from two basic sources: The Economic Stabilization Act and The Federal Energy
Administration Act. In Secticn.203(a) of the Economic Stabilization Act
of 1970, P.L. 91—379; as amended, the Presidenr was granted the adthority
to “issue such orders and reguiations as he deems appropriate, accompanied
by a statement of reasons for euch orders and regulations, to — (1) stabilize
prices, rents, wages and salaries. e e W The Pre51dent delegated his
authorlty to 1mplement the provisions of the Economic Stablllzatlon Act
to the CLC.

In promulgating its Phase IV Price Procedures in accordance w1fh the
provisions of the Economic Stablllzatlon Act, the CLC establlshed procedures
for the issuance of NOPVs and remedial orders. The provisions of 6 C.F.R.
155.83 stated that: |

"The Ccuncil may begin proceedings under this subbart {subpart

E) by issuing a notice of probable violation if the council has

reason to believe that a violation has occurred or is ahnnt to
‘occur.” -
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In addition, Section 155.81 of the CLC Regulations defined “remedial
orders" as:

“an order requiring a person to cease a violation or to
take action to eliminate or to compensate for the effects
of a violation, or both, or which imposes other sanctions.”

Pursuant to the provisions of Section 155.82, the CLC was empowered to
commence proceedings by service of either a notice of probable violation or
by issuing a remedial order.

In Section 205 of the Economic Stabilization Act, the Congress
~explicitly granted to the CIC the authority to assure compliance with its
enforcement orders by bringing an action in the appropriate federal district
court:

"Whenever it appears to any agency of the United States,
authorized by the President to exercise the authority
contained in this section to enforce orders and regula-
tions issued under this title, that any person has
engaged, is engaged, or is about to engage in any

acts or practices constituting a violation of any
requlation or order under this title, it may in its
discretion bring an action, in the proper district
ocourt of the United States or the proper United States
court of any territory or other place subject to the
jurisdiction of the United States, to enjoin such acts
or practices, and upon a proper showing a permanent or
temporary injunction or restraining order shall be
yranted without bond. - Upon application of the agency,
any such court may also issue mandatory injunctions
commanding any person to comply with any regulation or
order under this title."” Economic Stabilization Act of
1970, P.L. 91-379, Section 205. (Emphasis added.)

On December 22, 1971, the Congress amended Section 205 of the Economic
Stabilization Act (P.L. 92-210) and renumbered as Section 209. The amended
provision, now Section 209 of the Act, required that in order to ensure
compliance with its orders, the CLC could request that the Attorney

General-file an injunction in the appropriate federal district court.
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Thq amendment also empowered the court to “order restitution of moneys.
received in violation of any such order or regulation.é 1/

On NoVember 27, 1973, the Congress enacted the EPAA which directed
the President to promulgate price controls on crude oil, residual fuel
oil and refined petroleum products. In addition, in Section 5(a)(l) of
that legislation, the Congress expressly incorporated many of the pro-
visions of the Economic Stabilization Act. Specifically Section 5(a)(1)
of the EPAA provides:

" [S]ections 205 through 207 and sections 209 through 211

of the Economic Stabilization Act of 1970 (as in effect

on the date of enactment of this Act) shall apply to the

regulation promulgated under Section 4(a), to any order

under this Act, and to any action taken by the President

(or his delegate) under this Act, as if such regulation

had been promulgated, such order had been issued, or such
action had been taken under the Economic Stabilization Act

1/ Section 209 of the Economic Stabilization Act provides in full
that: : '

“Whenever it appears to any person authroized by .
the President to exercise authority under this title
that any individual or organization has engaged, is
engaged, or is about to engage in any acts or
practices constituting a violation of any order

or regulation under this title, such person may
request the Attorney General to bring an action

in the appropriate district court of the United
States to enjoin such acts or practices, and upon

a proper showing a temporary restraining order

or a preliminary or permanent injunction shall ke
" granted without bond. Any such court may also

issue mandatory injunctions commanding any person

to comply with any such order or regulation. In.
addition to such injunctive relief, the court may
also order restitution of moneys received in
violation of any such order or regulation.”

Economic Stabilization Act of 1970, P.L. 91-379,

as amended by P.L. 92-210, Section 209.
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of l970;‘.‘. . . Emergency Petroleum Allocation Act of
1973, P.L. 93-159, as amended by P.L. 94-163. 1/

Thus, Congress hnplicity—;particularly through the incorpération of ESA'.

Section 209 @hich provides fpr the enforcement'of ESA éection 203 orders—

‘included in the authority granted pursuant to the EPAA thé authgrity to

issue orders, and to ensure that those orders are enforced through the Attorney

General, which had been provided to the CIC in the Economic Stébilization Act.
Furthermore, in the confereﬁce report of the EPAA, the Congress expressly

indicéted its intent that the regulations which had been promulgated by the

Cost of Liv}ng Council (inciuding the procedural‘;ggﬁlations) would properly

form the basis for the regulations to be adopted pursuanﬁ to the provisions

of the EPRA. The conference report s;ated: | |

"The committee wishes to emphasize that the pricing -
controls called for in this legislation may, in-those
circumstances where pricing controls established pursuant
to other federal authority are consistent with the require-
ments and objectives of this Act, merely confirm those
controls 'in the regulations to be promulgated under
authority of Section 4 of this Act. It is contemplated,
for example, that the price controls established by Phase
IV under authority of the Economic Stabilization Act, would
continue in effect unless and until required to be modified
by the price regulation required to carry out the purposes of
this Act. As a matter of administrative convenience the
President may wish to ¢ontinue to exercise federal pricing
controls through the Cost of Living Council and may pursuant
to Section 5(b), assign to that agency responsibility for
administering the price controls called for in this Act.”

. H.R. Rep. No. 93-628, 93rd Cong., lst Sess. (November 10,
1973) at p. 26. ‘

Section 5(a)(l) of the EPAA as it was originally promulgated in P.L.
93-159, provided that Sections 205 through 211 of the Economic
Stabilization Act should be incorporated into EPAA, Section

5(a)(1l) was amended in P.L. 94-163 by striking out "sections 205
through 211" and 1nsert1ng ‘sections 205 through 207 and sections
209 through 211.
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Clearly, in contemplating tha£ the President'might delegate to the
Cost of Living Council the responsibility for administering the price
controls called for under the EPAA, the Conéress expressed its intent
that the éompliance methods used by CLC to assﬁre compliance with its
tegulatory program, including the utilization of NOPVs and remedial
orders aé‘a part of its enforgement process, should properly be con-
tinued. When the Federal4Energy Office was established to administer ,
| the EPAA, it adopted the enforcement procedures which the CLC had utilized,
including the use of NOPVs and remedial orders. 1/ See 10 C.F.R., Part
- 205, Subpart 0. . |
| Furthermore, tﬁe Congress has had numerous opportunities to review the
enforcement procedures of the FEA. On four occasions, the Coﬁgress has
extended the regulatory authority of the FEA under the EPAA.  See Pub. L.
93-511 (December 5, 1974);’Pub. L. 94-99 (September‘29, 1975); Pub. L.
94-133 (Novémber 14, 1975); and the Energy Production and Conservation
Act of 1975, Pub. L. 94-163 (December 22, 1975). At the time of each
decision to extend the FEA's authority to act under the EPAA, the Cohéress
ﬁas certainly been aware of the manner in which the FEA has been enforcing
its prices and allocation regulations, including the issuance of NOFVS
and remedial orders. Nevertheless, the Congress has never attempted to'

further circumscribe the scope of the FEA's enforcement authority.

1/ - In Executive Order 11748 (December 6, 1973) the President delegated
all authority vested in him under the EPAA and ESA Section 203(c)
to the Federal Engergy Office ("FEO"). Similarly, in Executive
Order No. 11790 the President delegated to the FEA his powers under
the EPAA and ESA Section 203(a) to the extent that ESA Section
203(a) authority remains available under the provisions of
ESA Section 218.
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In'view of these extensions of the EPBA without any substantive
~amendﬁent to the statutory provisions discussed above; the Congress'has
confirmed the authority of the FEA to use NOPVs and remedlal orders as
tools in its enforcement process. In fact, it should be noted that durlng
1975, at the request of Senator Kennedy, Chairman of the Subcommlttee on
Administrative Practice and Procedure of the Senate Committee on the |
Judiciary, the Congress directed its own investigation of the FEA's4enforoe-
ment of its price regulations. The 1975 Congressional investigation‘studied
all of the oompﬂiance nethods utilized by the FEA, including the issuénce4
" of NOPVs and remedial orders. Following the Kennedy investigation, the |
Congress determined that the FEA's enforcement authority should be limited
in only one respect. In Section 106 ot the Energy Conservation and Production
Act which it promulgated in 1976 (Pub. L. 94-385, August 14, 1976), the
Congress prohibited the issuance of a remedial order to certain types
of firms when that order is based upon a retroactive apolication ofba
regulation or ruling. That amendment is the only modification whlch the
Congress had adopted concerning the enforcement procedures which the FEA
has employed since the promulgation of the EPAA 1n 1973.

The second basic sourcc of FEA's authority to issue NOPV's and Remedlal
Orders proceeds from the Federal Energy Administration Act. Under Section
7(c) of the FEBRA, the Administrator of the FEA is.euthorized‘to "promulgate
such rules, regulations, and procedures as may be necessary to carryyout
the functions vested in him. . . ..” Among other functions, the Administrator
is directed to: o

. . . promote stability in energy prices to the .consumer,

promote free and open competition in all aspects of the

energy field, prevent unreasonable profits within the

various segments of the energy industry, and promote free
enterprise. FEAA § 5(b)(5), 1b U.S.C. § 764(b)(5) (1976).
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Similarly, Ln’xder Section 5(a)(2) of the FEAA, the Administrator is requested '
to assume any responsibility that is "delegated to him by the President. . . .“'
15 U.S.C. §764(a)(2) (1976). On June 27, 1974, the President delegated to the
Administrator of FEA all authority which was veéted in the President under

the Emergency Petroleum Allocation Act of 1973, 15 U.S5.C. §§ 751-760(h) (1976)
("EPAA"). Executive Order No. 11790, 39 F.R. 23185 (June 1, 1973). The
authority pf the Administrator to issue and enforce price and allocation
regulations under the EPAA subsequently was extended when Congress'pased the
Energy Policy and Conservation Act § 461, 12 U.S.C.A. §1904 (note .(Supp.

l§77) ("EPCA"). 1/ Accordingly, since the Administrator can promulgate pro-
cedures necessary to enable him to carry.-out his functions under the FEAA,

and since one of his functions is to administer the price and allocation
regulations promulgated under both the EPAA and the EPCA, the Administrator

can promulgate regulations setting forth compliance procedures necessary

~

for the enforcement of FEA price and allocation regulations.

Two of the compliance procedures established by the FEA are the
issuance of NOPV's and remedial orders to resolve compliance actions. Under
Sections 205.2 and 205.191, the FEA's regulations speak, respectively, of
remedial orders and NOPV's in precisely the same terms as had the CIC in its
rules adopted pursuant ﬁo the authority of ESA Section 203.

As will be discussed in detail in a subsequent section; a firm may seek
judicial review of a remedial order. 1In only one case,‘however, in which a

recipient of a remedial order has sought jhdicial review has the authority

1/ Although the EPCA was signed on December 22, 1975, six days after the
EPAA expired, Congress specifically intended for the EPCA to be
effective retroactively to December 15, 1975. EPCA § 463, 12 U.S.C.A.
§1904 (note) (Supp. 1977). Therefore, there was no break in the
effectiveness of the regulations promulgated under the EPAA.
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of the FEA to issue remedial orders been challenged. Shell Oil Co. v. Zarb,

C.A. No. 76-52 (D. Del.) That case is currently pending in the United

States District Court for the District of Delaware. Although briefs have

been filed with the Court by both parties, no decision has yet been rendered -.
in that case. 1In other litigation, the federal district courts have

upheld remedial orders which were issued by the FEA when they have been

shown to be based upon substantial evidence. See, e.g., Wentz Heating

and Air Conditioning Co. v. FEA, 410 F. Supp. 1155 (D. Nev. 1976); and

Banks Enterprises, Inc. v. FEA, F. Supp. (D. Wyo., 1976).

As indicated. above, the FEA's authority to issue NOPVs and remedial
orders derives in part from authority originating in the Cost of Living
Council which was redelegated to the Federal Energy Office following the
enactment of the EPAA in late 1973 and, ultimately the FEA. However, the
Cost of Living Council did not use a consent order procedure in connection
~with its compliance and enforcement activities. The addition of the consent
order to the panoply of FEA's enforcement procedures originated in a Notice
of Pfoposed Rulemaking which the agency issued on May 9, 1975. 40 Fed.

Reg. 20956 (May 14, 1975). In explaining the reasons for the proposed
addition of the consent order proceeding, the FEA stated that:

"In the past, many firms which have been under investigation

by the FEA have offered for various reasons to undertake that

remedial action which would have been ordered by the FEA if

the proceeding had progressed to the issuance of a remedial

order, and the FFA has in many cases accepted such orders of

settlement as being in the public interest.

Those settlements have ordinarily been formalized in
written agreements which the FEA believes are binding on
the parties and have the same force and effect as a final

order of the agency. However, such written agreements have
. never been expressly provided for in the procedural regulations.
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The absence of a consent order procedure in the FEA regulations

has created some uncertainty as to the status of outstanding

compliance agreements and has resulted in certain undesirable

‘1ncon51stency in the use of voluntary settlements of compliance

cases.” 'Id. at 20957.
The present régulations governing the procedure for consent orders were
published by the FEA in final form at the conclUSion of the rﬁlemaking
on August 22, 1975. 40 Fed. Reg. 36760 (August 22, 1975); 10 C,FER.
205.197. Section 205.197 reade in pertinent part as follows:

(a) Notw1thstand1ng any other prov151on of this Subpart, -

the FEA may at any time resolve an outstanding compliance

investigation or proceeding, or a proceedlng involving the

disallowance of costs pursuant to § 205.194 of this Subpart,

with a consent erder. _A consent order shall be the exclusive

means besides a remedial order for resolving compliance

proceedings in which the FEA has issued a notice of probable

violation or a notice of proposed disallowance . . . . A

consent order shall, . . . contain a written statement settlng

fqrth the relevant facts forming the basis for the order.

.(b) A consent order is a final order of the FEA having the

same force and effect as a remedial order issued pursuant

to §205.194, and may require one or more of the remedies

authorized by §205.195 and §211.84(d)(3).

As is the case with the other’ formal enforcement procedures which the
FEA adopted from the CLC, the Congress was clearly aware of the fact that the
FEA has also been using consent orders since the promulgation of 10 C.F.R.
205,197 in'Adgdét 1975. In view of the fact that the’Congress'has reenacted
the FEA'sS ehablﬁng'iegislatioh on the several subsequent occasions enumerated
above without specifically indicating its disapproval of the practice, it
can be concluded that the use of consent orders has been found to constitute
a proper exerciSe'of‘thelegency's statutory»authority. Regarding consent
orders as “compliance procedures* also implicates the FEA's authority

under FEAA Section 7(c) as discussed above.
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C. Enforcement Proceedings.

1. NOPVs
The first step in a formal enforcement proceeding is the issuance of
a Notice of Probable Violation (NOPV). Section 205.190(b) of the FEA's
Administrative Procedures and Sanctions Regulations provides that:
"When any report required by the FEA or any audit or
investigation discloses, or ‘the FEA otherwise discovers,
that there is reason to believe a violation of any provision
of this chapter, or any order issued thereunder, has occurred,
is continuing or is about to occur, the FEA may conduct pro-
ceedings to determine the nature and extent of the violation
and may issue a remedial order thereafter. The FEA may
commence such proceeding by serving a notice of probable
violation or by issuing a remedial order for immediate
compliance.” 10 C.F.R. 205. 190(b); 39 Fed. Reg. 32262
(September 5, 1974).
As defined in Section 205.2, the term "notice of probable violation™
means “a written statement issued to a person by the FEA that states one
or more alleged violations of the provisions of this chapter or any order
issued pursuant thereto.” An NOPV is to be issued only at the éoncldsion
of a significant stage of an investigation and is designed to serve as a
formal statement in which a person is apprised of the nature of the violation

which he has allegedly committed. Wall Street Journal, 2 FEA Par. 80,558

(March 21, 1975). The NOPV also informs the person of his opportunity
to respond to the charges. The FEA has stated that, in order to satisfy

due process requirements:

“, . . the charges as specified in the NOPV must be set forth
with sufficient particularity so as to inform the recipient
of the specific course of improper conduct in which he has
allegedly engaged and provide him with sufficient information
with respect to the allegations so that he may prepare a
response to the charges.“ Wall Street Journal, supra.

The FEA Regulations provide that a person to whom an NOPV is isSued

may file a reply within ten days of its service. 10 C.F.R. 205;19l(b).
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If no reply to the NOPV is filed within the ten day period and the FEA has
not granted an extension of time in which to respond; the person fo whom thé
NOPV is issued is deemed to have conceded the accuracy of the factual allega-
tions and legal conclusions set fortﬁ. 10 C.F.R.'205.191(f). After the
expiration of the ten day period specified, if the FEA concludeé ﬁhat
no violation has occurred, is éontinuing, or is asout to occur, or that the
issuance of a remedial order wbuld not otherwise be‘appropriate, the NOPV

' is rescinded. 10 C.F.R. 205.191(g). Since it is not a final agency action,

an NOPV is not subject to appellate review. .See Getty 0il Co., 5 FEA Par.
80,575 (March 16, 1977).

2. Remedial Orders

Following the issuance of an NOPV,Iif the agency concludes that a
violation has occufred, the next step in the formal eﬁforcement proceeding
is the issuénce of a remedial order to the firm. 10 C.F.R. 205.192(a). A

remedial order, as defined in Section 205.2,'i3 "a directive. issued by the

FEA requiring a person'to cease a violation or to eliminate or to compensate
for the effects of a violation, or both." A remedial order directs a firm
to take a specific action in order to remedy a particular violation. The
remedial order which is issued will normally céntain huch_of the same
information that was included in the NOPV which pmecééédiit, summar ize the
arguments which the firm présented in its response, if‘applicable, and make
findings of fact and conclusions of law with respect to all of the elements
that are essential to shpport the determination that a violation has occurred.

In.order to ensure that a firm ié fully informed of the basis for the
charges against it, the FEA has detefmined that a remédial order must set forth

the relevant facts and the legal basis of the order. 10 C.fF.R. 205.192(a).
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To avoid any violation of a party's right to due process of law, the FEA
has held that:

"[wlhile it is certainly not required that an FEA remedial
order inlude a recital of all of the evidence which leads

to a determination that a violation of FEA Regulations has
occurred, such an order should contain a reasonably complete
indication of the reasons which lead the FEA to reach a
particular conclusion and the factual findings which

support that conclusion. . . .

The factual evidence [should be}] sufficiently specific to
afford the appellant and any reviewing body a clear
understanding of the basis for the determination which
was reached.” Koch Industries, Inc., 2 FEA Par. 80,580 .
(May 2, 1975) at 90,763-4.

The United States Temporary Emergency Court of Appeals has also commented
upon the requirement. that a remedial order contain the relevant facts‘and,legal
basis of the order:

" [Section 205.192(a)] obviously contemplates the recitation
of greater facts justifying the imposition of penalties for
the violation alleged in the Remedial Order than would be
set forth in a Notice of Probable Violation. Section 205.19
of 10 CFR, which governs the issuance of Notices of Probable
Violations, sets forth no such requirement of a written
opinion. Actually, 10 CFR §205.191 provides for the party
an opportunity to request a hearing. The purpose of such
provisions is quite clear. Before issuing a Remedial Order
with which compliance is mandatory, the FEA must gather all
facts and information available as to the alleged violation
and allow the party an opportunity to present its side in a
reply letter and at a conference with the FEA. These
additional fact findings then may or may not constitute .
facts justifying the issuance of a Remedial Order; but if
they do, 10 CFR §205.192(a) requires the statement of all
such relevant facts supporting the issuance of the Remedial
Order.” Atlantic Richfield Company v. Frank G. Zarb, et al.,
532 F. 2d 1362 (T.E.C.A. 1976).

In a remedial order the FEA will also specify the corrective measures
which should be taken in order to remedy the violations which have been found

to exist. See Coastal States Gas Corporation, 3 FEA Par. 80,637 (May 27,

1976). See also, Section VI below. It should also be noted that a remed@al
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order is generally effective upon its issuance, unless it is stayed.
10 C.F.R..205.192(b). Finally, a. remedial order may be referred at any
time to-the Depaftment of Justice for appropriate action in accordance
with the provisions of 10 C.F.R., Part‘205, Subpart P. 10 C.F.R. 205.192(c).

In certain emergency circumstances, the FEA may intitiaté an enforcement
proceeding by issuing a remedial order for immediate compliance. Under the.
provisions of Section 205.193(a), the FEA may issue a remedial order for
immediate compliance if it finds that:

(1) there is a strong probability that a violation has
occurred, is continuing or is about to occur;

(2) irreparable harm will occur unless the violation is
remedied immediately; and

(3) the public interest requires the avoidance of such
- irreparable harm through immediate compliance and
waiver of the procedures afforded under §§205.191
and 205.192.

B

These findings, as well asﬂa‘written statement of the relevant facts
and the legal basis for the order, must be included in the remedial order
for immediate compliance. 10 C,F,R, 205Ll93(b). The FEA is required to
serve a remedial order for immediate compliance upon the person to whom °

it is issued by telex or telegram, with a copy sent by registered or certified

mail. = Id.; see also Marathon 0il Co., 2 FEA Par. 80,669 (August 29, 1975).
A remedial order for immediate compliance is effective upon issuance andlsince
it is generally intended for use in emergencies, it is not preceded by the
issuance of a NOPV. However, Section 205.193(d) does provide that if the FEA
determines, after having issued an NOPV, that the criteria specified in
Section 205.193(a) aré satisfied, the agency may issue a remedial.ordef for
immediate compliance even though the ten day period for responding to an

NOPV provided for in Section 205.191(b) has not elapsed.
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3. Notices of Proposed Disallowance and Orders of Disallowance

In addition to the general enforcement procedures which are discussed
above, the reqgulations also provide a specific procgdure éursuant to which -
the FEA may issue Notices of Proposed Disallowance (NOPD) and Orders of
Disallowance (OD) to integratea refiners with respect to the allocation of
costs between the affiliated entities which compromise the regulated firm.
Under Section 3(b)(2)(A) of the EPAA, the FEA is directed to promulgate price
regulations which generally provide for the passthrough of net increases
'in the cost of cruae 0il on a dollar-for-dollar basis. For purposes of
the FEA price regulations which‘are applicable to refiners, transactions
between affiliated entities may be used té calculate increased costs. 10
C.F.R. 212.83(b). However, Section 212.83(b) also provides that "whenever
a firm uses a landed cost which is computed by use of its custémary accounting
prbcedures, the FEA may allocate such costs between the affiliated entities

if it determines that such allocation is necessary to reflect actual costs

. of these entities or the FEA may disallow any costs which it determines to be

in excess of the proper measurement of costs.” 41 Fed. Reg. 15330 (April 12,

1976), [emphasis added]. 1/ 1In Section 212.84, the FEA has prescribed the
standards that will be applied in determining whether landed costs computed
by refiners with respect to crude oil impoﬁted from foreign affiliates

will be disallowed.

1/ Although the provisions of Section 212.83(b) permit the disallowance
of any ocosts which are found to be excessive, the FEA has confined
the use of disallowance proceedings to the context of "transfer pricing"”
where domestic refiners account for the cost of imported “equity" crude
0il which they purchase in transactions with an affiliated international
entity.
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- The regulatory provisions whiéh govern the issuance of an Order of
Disallowance ‘are set forth in 10: C.F.R. 205.194 of the FEA Procedural Regu-
lations. Pursuant.to the provisions of those regulations, the FEA formally
initiatés a disallowance proceeding by issuing a Notice 6f Probable Disallow-
ance (NOPD) to a particular firm. Section 2057194(a). Section 205.194(c)
requifes that the NOPD contain a recitation of facts relevant to the act
or transaction in question. Within ten days of service,. or a longer period
of time if géod cause is shown, the recipient is entitled to submit a written
response to the NOPD, Section 205.194(b), and to request a conference
_regarding the matters alleged. Section 205.194(e). If the recipient fails
to respond in a timely manner to the ﬁOPD, the firm is deemed to concede’
the factual allegations and the legal conclusions contained therein, and
the NOPD automatically becomes an Order of Disallowance. 10 C.F.R. 205.194(f).
If the recipient does submit a reply, the‘FEA may, after considéfation of
the response, issue an approriate order. 10 C.F.R. 205.194(g).

If the FEA finds that for any reason the issuance of an Order of
Disallowance would not be appropriate, or that the amount of the proposed
disallowance should be modified, the agency is required to issue a written
order indicating that the NOPD is rescinded or modified, and setting forth,
where appropriate, any modification and the reasons therefor. Section
205.194(h). An Order of Diéallowance is effective upon issuance and remains
in effect unless stayed, suspended, modified or rescinded, notwithstanding
the filing of an application for modification or rescission. Section 205.194(1i).
An Order of Disallowance is an action from which an administrative appeal
may be taken pursuant to 10 C.F.R., Part 205, Subpart H. However, no appeal

may be taken from an NOPD, since it is not a final agency determination.
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The FEA has issued two sets of NOPDs. In 1975, the agency issued
NOPDs to 43 refiners, alleging that those firms had benefitted from the
recovery of excessive amounts of landed crude oil.costs as a result of
}transfer pricing transactions with their respective international affil- -
liates. In April 1977, the FEA rescinded the earlier NOPDs and issued a-
revised series.of NOPDslto 20 firms, each of which was accompanied by a
proposed Order of Disallowance‘which would become effective if no reply
were.made, or if the FEA ultimately deemed the issuance of an order oftdis—
allowance to be appropriate. To date, 17 of the 20 firms héve.respohded |
ﬁo the notices, challenging their validity and the particular factuali
allegations ocontained therein. The three remaining firmé have beén
granted extensions of time to reply and are expected to submit comments
in the neaf future. Conferences involving the NOPDs are being scheduled
with those firms which have requested an opportunity to make an oral
presentation. No Orders of Disallowance have been issued as yet by the
-FEA, nor have any proceedings involving proposed disallowances been -
the subject of adﬁinistrative appeal or judicial review.

4. Consent Orders

In addition to the mechanisms discussed above for securing compliance
with FEA regulatory requirements, the FEA's Administrative Procedurés and
Sanctions Regulations also provide for the issuance of consent orders. -
The term "consent order”-is defined in Section 205.2 as “a document of
agreement between FEA and a person prohibiting certain acts, requiring
the performance of specific'acté or including any acts which FEA coﬁld
prohibit or require pursuant to §205.195." As discuséed briefly above,

a consent order is intended to operate as a final voluntary settlement of
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an enforcement proceeding, resolving an outétanding dispute. The consent order
procedure provideé a means for finalizing a' compliance action in which a pafty
may be willing.to undertake specific remedial action while not formally
conceding that it hés in fact violated the provisions of the FEA Regulatiéns.
When a proposed consent order involving sums of a£ least $500,000 has '
been signed by both the person ta whom it is addressed and the FEA, the
FEA will publish a notice of the proposed consent order in the Federal Register
.and provide at least a 30 day period of time for public comﬁents. 10 C.F.R,
205.197(c). Once the comment period has elapsed, the FEA may.withdraw its -
agreement to the proposed consent order, attempt to negotiate a modification,
or issue the order as proposed. Id. Consent orders which are modified
as a result of public comment are often republished in the Federal Register 3
for further comment. The FEA is required to publish in the Federal_Regisfer
a notice of any action which is taken with respect to a proposed consent
order. Id.
A consent order is a final order of the agency, having the same force
and effect as a remedial order or an order of disallowance. 10 C.F.R.
205.197(b). It becomes effective no sooner than 30 days after its publication
in the Federal kegister, although the FEA may make a consent order effective
immediately if deemedAneCessary in the public interest. Id. However, a -
consent order.involving a spm which is less than $500,000, exclusive of
penalties,'will become effective when it is signed by the person to whom it
is issued and the FEA and will not be subject to the provisions relating
to publication of notice in the Federal Register pnless the FEA déte;mines

otherwise. Id. A consent order may not be appealed and each consent order
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into which the FEA enters must contain an express waiver of a right to
appeal or a right to judicial review. Id. Although a consent order is
not subject to appellate review the FEA's Office of Exceptions and Appeals -

stafed in Norman Waddell, S5 FEA Par. 83,090 (February 28, 1977), that:

“. . . in certain instances .- . . where a claim is made

in the context of an Application for Exception that a

serious hardship or a gross inequity arises as a result

of FEA regulations which in turn have been taken into

account in a Consent Order, it may nevertheless be

useful for the FEA to exercise its discretion to

consider the effect of the Consent Order on the

applicant.”

A consent order, therefore, may be modified or rescinded at the discre- .
tion of the FEA upon petition by the person to whom it was issued. 10 C.F.R.
205.197(d).' The FEA may also rescind a consent order upon the discovery
of new evidence which is materially inconsistent with the information upon
which the agency accepted the consent. Id. Finally, if it appears to the
FEA that the terms of a consent order which has become effective have been
violated, the agency may refer the matter to the Department of Justice for
appropriate action in accordance with 10 C.F.R., Part 205, Subpart P. 10
C.F.R. 205.197(f).

Thus, it may be seen that FEA currently uses consent orders in much
the same way as it uses remedial orders to resolve outstanding compliance
proceedings. Like remedial orders, the remedies that may be imposed in a
consent order include those authorized under Sections 205.195 and 212.84(d)(3):

refunds of overcharges, roll backs in prices, compensation to third parties -

for administrative expenses, disallowance costs, and such other remedies as
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the FEA determines to be necessary to eliminate or to compensate for the
effects of a violation. Each 6f~these remedies serves the dual pufpoSe of .
relieving a violator of excessive recoveries and of compensatiﬁg conéuners
of petroleum products for injury arising from specific violaticns of FEA
regulations:

The regﬁlations describing apéropriate remedies, however, do not suggest
£hat FEA can enter into a conéent agreemeﬁt providing for remedialiaction
whichldoés not compensate for the full amount of a violation or Which does
not fuily disgorge a violatof of unlawful overcharges. With respéct to refunds
which may be ordered, Section 205.195 specifically provides that they be
"eqﬁal to the amount (plus iﬁterest) ¢harged in excess of those amountc |
permitted under Par£ 212," although the iAtent may be that the rémedy may
require refunds up to such amount. In view of the regulatory iénguage
suggésting that refunds-be equal to the amount of overcharge,.énd in view
of the stated compensatory purposes of FEA remedial actioné, FEA does not
presently compromise the amdunt of a violation when entering. into a consent

order. Indeed, the agency has taken the position in the FEA Compliance

Manual that remedies for overcharges, as opposed to a penalties, may not
be compromised:

It is extremely important to distinguish between the remedy
imposed for a particular violation (e.g., refund, rollback,
bank adjustment) and the penalty that may be warranted.as

a result of the violation. The compliance remedy corrects

the harm caused by the violation. Such a remedy is not,
however, and should not be considered a penalty. Similarly,

a penalty is not a substitute for a remedy and should not be
considered a "refund” to the U.S. Treasury on behalf of victims
that are not identifiable. A penalty is a form of punishment
which does not directly aid the victims of the violation but is
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designed as retribution and a deterrent against future
non-compliance with FEA's requlatory requirements.

The FEA can enter a binding order imposing a remedy,
but it can only "compromise" a civil penalty. Under no
circumstances can a remedy be “compromised.” FEA
Compliance Manual, §5.700. Ol (Empha51s supplled)

Although FEA does not presently compromlse the amount of a v1olat10n.
in a consent order, experience in the enforcement of FEA regulations ‘
has scggested that the ability to enter into a compromise to settle a
compliance proceeding would enhahce FEA's compliance pmogrém. At preSehc,
FEA compliance p;ocedures dc not recognize certain enfofcement étrategies
that are available to most prosecutors. Spe01f1cally, in resolv1ng com-
_pllance cases, FEA does not presently take into account such con51derat10ns‘
as the llkellhood of ultimate success on the merits in those cases where
a legal_or factual questicn is genuinely in dispute; the anticipated
delay before a final reselution of a case is obtained; and of the time and
manpower necessary to resolve the issues in a case. Paul J. Mode, Jr.
has highlighted FEA's lack ef enforcement flexibility in his comment
to the Ccmpliance Task Force:

Even if the [FEA] believed it had only a 50 percent chance

of eventual success and faced four years of litigation,

it would reject an offer by a regulated firm to settle

immediately by paying 75 percenl of the refund eought;

as set out above, the FEA's pollcy is that ° [u]nder no

circumstances can a remedy be compromlsed ' :

In effect, FEA currently is expected to seek recovery for the full
amount of a violation even though, after weighing all practical and legal
consideratiohe, the agency might reasonably conclude that the public“

. interest would be better served through the compromise of a violation.
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Recognizing public benefits that can derive from the ability to
compromise civil penalties, the question to be addressed is whether
FEA could now amend its regulations to establish procedures for the
compromise of the violation amount. Under the broad FEA authorities
to develop compliance procedures, it could be argued thaﬁ Congress
intended for FEA to develop procedures that the agency deems necesséry
to administer the price and allocation programs under the EPAA and
the EPCA. Indeed, FEA itself developed its current compliance pro=
ceedings which include notices of probable violation, remedial orders,
and co@sent orders. Having originated the regulations governing
oconsent .orders, FEA ought to be able to amend those régualtions in
light of its enforcement experience and the broad grant of authority
under which it operatés. Moreover, since an action brought by the
Depértment of Juétice on behalf of FEA in a federal district court to
enforce a‘remedial order can be resolved through a settlement involving
a compromise, it would not be unreasonable for FEA compliance personnel
to cxercise similar aﬁthority to effect a compromise of violation
amounts in ghe negotiation of a consent order.

Although FEA's authority to establish enforcement procedures is
very broad, other sections of the FEAA indicated a Congressional intent
to establish separate procedures by which remedial action ordered by
the agency could deviate from'actual violation amounts. Section 21
of the FEAA, 15 U.S.C. §780 (1976) requires the Administrator of
FEA to establish an Office of Private Grievances and Redress to

consider requests for relief from FEA orders, rules, or regulations:
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(b) Any person, adversely affected by any order,
rule, or regulation issued by the Administrator-
in carrying out the functions assigned to him
under this Act, may petition the Administrator
for special redress, relief, or other extra-
ordinary assistance, apart from, or in addition
to, any right or privilege to seek redress of
grievances provided in section 7.

Section 7 of the FEAA, referred to in the above-quotea section,'reads>
in paft'as ‘follows:

(d) Any office or agency authorized to issue

the rules, regulstions or orders described in

paragraph (A) [having the effect of a rule]

shall provide for the making of such adjustments, .

consistent with the other purposes of this Act,

as may be necessary to prevent special hardship,

inequity, or unfair distribution of burdens and

shall, by rule, establish procedures which are

-available to any person for the purpose of

seeking an interpretation, modification,

rescission of, exception to, or exemption from,

such rules, regulations, and orders. 15 U.S.C.

§766(1)(1976).

Pursuant to these two sections, regulations were promUlgéted
establishing procédures for obtaining exception relief (10 C.F.R.
§205, Subpart D), exemption relief (10 C.F.R. §205, Subpart E),
and modification or rescission of an FEA order (10 C.F.R. §205, .
Subpart J). Throuyh Uiese procedures, rcmédial actioh which is ‘
ordered in a compliance proceedings«can be modified in those cases
where a violator can demonstrate special hardship or inequity. Since
Congress‘specifically provided for these procedures:by which the
amount of a violation can be reduced or otherwise modified, some
may question whether it intended for FEA's compliance procedgres'to

include authority to compromise the violation amount in a consent order.
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FEA procedures to compromise the amouni»of a violation, if implemented,
however, would not conflict with the standards appliéd by the Office of
Exceptions and Appeals.or by the Office of Private Grievances and Redress.
In compromising a violation amount, FEA would weigh the benefits to the
consumer of complete compensation for harm resulting from a violation,
against such practical considerations as the strength of FEA's case,.ﬁhe
wiédom of.committing the necessary agency resources to ultimately resolve
the issues in a case, and the likelihood that an FEA order.in a particular
caée would be upheld in an appéal to the fedefal courts. These practical
considerations do not focus upon hardship or inequity to the violator
— the prérogatives of FEA's Office of Private Grievances and Redress.
Rather, théy focus upon factors related to the impact of continued
enforcement proceedings upon the agency and wouid be designed to enhance
compl iance efforts by giving FEA more flexibility to develop enforcement
strategies.

Many - potential objections to FEA's exercise of compromise anfhority
could be overcoﬁe.by the implementation of strict procedural safeéuards
to assure that the ability to entér into a compromise would not be abused.
For example, the text of>the consent order in which the amount of violation
has been compromised could explain ﬁhe positions taken both by FEA and
by the violator. Such a detailed explanation would serve two funhctions.

First, the requirement to list significant considerations would assure
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" that FEA compromised the amount of a violation only in those cases
where a reasonable rationale could be demonstrated for doing so.
Second, as these considerations would be published in the Federal

Register as part of the notice of a proposed consent order —— an existing.

practice with respect to which the Task Force has stated its views above —

interested persons could be notified that FEA intended to compromise
the ambunt of a violation and could submit relevant comments to
be considered by FEA before the compromise became final.

The major criticism of implementing the authority to compromise
the amount of a violation is that the FEA is neither the injured party
nor the direct beneficiary of restitution.  Although a compromise
" which would neither fully compensate for harm caused by a violation
nor fully disgorge the violator of its unjust enrichment, since a
compromise would ﬁot prejudice private causes of action against a
violator nothing would prevent an aggrieved person from bring a
civil suit against the violator to seek full recovery for the violation.

D. Retroactive Emendments to FEA Regulations.

In August 1976, the Congress amended Section 7 of the Federal Energy
Administration Aét of 1974, Pub. L. 93-275, by adding a provision which
limited the authority of the Administrator of the FEA to retroactively '

enforce FEA rules and regulations against those engaged soleiy in the

business of marketing petroleum praducts. The amendment, known as

the Findley Amendment, provides:
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“The Administrator or his delegate may not exercise

discretion to maintain a civil action (other than an

action for injunctive relief) or issue a remedial order

against any person whose sole petroleum industry operation

relates to the marketing of petroleum products, for any

violation of any rule or regulation if —

(1) such civil action or order 'is. based upon
retroactive application of such rule or
regulation or is based upon a retroactive
interpretation of such rule or regulation;
and

(2) such person relied in good faith upon rules,
regulations, or rulings interpreting such
rules or regulations, in effect on the date of
the violation." Energy Conservation Act,
Pub. L. 94-385, Section 106 (August 14, 1976)
(ECPR).

According to the Conference Report which accompanied the ECPA, the
Congress intended that this provision would “provide relief to businesses’
which have been subjected to seemingly endless changes in rules and
regulations by the FEA and to penalties arising from those changes made
after the original effective date of such rules and requlations.” Fed.
Energy Guidelines, CCH 410,521, at p. 10,482, The conferees noted that the
retroactive application of subsequent amendments to rules and regulations
has frequently subjected small marketers to unnecessary and unjust burdens.

The principal issue in any case which involves the application of a
regulatory provision which has been amended, and which is being applied to
a prior period, is whether the change constitutes a clarification of the
manner in which a rule or regulation was always intended to apply or, on
the other hand, constitutes a significant deviation from prior law. In

the Conference Report, the conferees acknowledged the distinction between
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substantive changes and mere clarifications. The conferees stated that
the amendment is not‘intended toA"provide marketers with fbe means
to challenge all enforcement actions based upon arguably ambiguous
rules, regulations or rulings 6: ﬁpon clarifying amendments thereto.
It is intended to apply where the agency has . officially taken one
position then changes its mind and takes another." Id.
In several previous Decisions and Orders, the FEA Office of Exceptions
and Appeals has considered the retroéctive application of changed regula-
- tions and has discussed the difference between a change and a clarification.

In Phillips Petroleum Co., 2 FEA Par. 80,599 (May 30, 1975), for example,

Phillips contended'that the September 1, 1974 amendment to 10 C.F.R7‘212.83(e)
" constituted-a-substantive change in the regulations and that the application
of.the aménded'régulétions to the firm during a period pfior to September 1,
1974 was therefofe improper. |

In considering this contention, the FEA noted that the September 1,
1974 amendment merely made explicit a requirement that had previously
béen implicit in the regqulations. The FEA stated that_if Phillips'
interpretation of the regulatory provisiqns'as they existed prior
to September 1, 1974 were accepted;‘the result of the‘application_
of the provisions duringAthat period’would be contradictory to the clear
intentfbf the pmoviéions of Section 212.82 and 212.83. Moreover, Phillips'
interpretatidn would also .result in a conflict with the-pmovisions of
Section 4(b)(1)(F) of the EPAA.

In view of these cohsiderations, the FEA determined the Phillips'’

contention should be rejected. Nevertheless, the FEA did consider
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whether a showing that the FEA regulatory requirements had been retro-
actively applied would be sufficient, by itself, to establish that an
error had occurredvas a matter of law. In doing so, the FEA discussed
at length the concept of retroactivity in administrative law and surveyed

several .important court decisions, including Securities and Exchange

Commission v. Chenery Corp., 332 U.S. 194 (1947), which held that within
certain bounds agencies should be permitted to adopt rules with rérrnactivé

effect., One of these decisions, Retail, Wholesale & Dep't Store U.

v. NLRB, 466 £. 20 ___ (D.D.C.,.1972), lisled [lve factors which the

FEA applied to the situation presented by the Phillips case in order to .
determine the validity of the retroactive application of the regulatory
provisions. These five factors are:

*(1) whether the particular case is one of first
impression; :

(2) whether the new rule represents an abrupt departure
from well established practice or merely attenmpts
to fill a void in an unsettled area of law:_

(3) the extent to which the party against whom the new
rule is applied relied on the former rule;

(4) - the degree of the burden the retroactive order
imposes on a party; and

(5) the statutory interest in applying the new rule
"~ despite the reliance of a party on the old
standard.” Philips Petroleum Co., supra, at
p. 80,833. -

These factors appear to express the same position which the congressional
conferees stated with respect to Section 106 of the ECPA in amending Section
7 of the Federal Energy Administration Act of 1974. Thus, retroactive

changes which indicate that the agency has changed settled law are
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condemned, but retroactive changes which settle an area of law that was
’ &
formerly unsettled are generally condoned..
The rationale which the FEA set forth in the Phillips decision has

been followed in subsequent cases‘in which similar issues have been raised.: .

Alpine Butane Co., Inc., 5 FEA Par. ‘ (May 27, 1977); Standard 0il-

Co. of California, 5 FEA Par. 85,043 (March 9, 1977). In Alpine Butane,

the firm attempted to buttress its claim that the regulatory provision
has been changed and was therfore being unjustifiably applied to it by
contending that the retroactive action by the FEA contravened the provi-

sions of Section 106 of the ECPA. In determining that the argument - :*

advancee by‘Alpine Butane was_withoutAnerit,.the'FEA utilized the rationale
which it had established in the Phillips decision aﬁd.concluded that: the
Act had not been violated since the Ehange in the tegulation was only a
clarification. Consequently, the FEA found that the application of the
clarlfled pmov151on to the firm during a perlod of time prior to the
clarlf;catlon did not involve any retroactlve action by the agency.

Although Section 106 of the ECQA clearly provides that it is applicabie
only to those petsdns whose solé Petroleum industry oberation-relates to
the marketing ef petroleum products, . the FEA’has applied the principles of

Section 106 in other cases. In Gulf Oil’Corp., 5 FEA Par. 80,593 (April 8,

1977), the firm asserted that the manner in which a remedial order
applied the term “transaction” to the factual 31tuat10n presented in
that case reprccented a material departure from prior FEA practice
and that the FEA had, therefore, engaged in a rulemaking without

complYing.with‘applicable statutory requirements. The FEA determined,
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able regulations,‘fnd the subsequent ruling whiph:interpreted-the'
term “transaction,” indicated that the remedial order was consistent
with the language of the regulations to which it referred. It appears,‘
therefore,; that even if Section 106 had been applicable in the Gulf
case, . the FEA would not have concluded'that~the4remedial oraer violated
that section since it found thaﬁ the order was not bésed upon a
Eetroactive interpretation of the regulations.

Iv. FEA ADMINISTRATIVE PROCEEDINGS- —— REMEDIES

As previously discussed, the Congress hés delegated to the Eresident
broad ahthority to promulgate the regulations which are necessary to pro-
mote to the maximum extent possible the national energy objectivés set
forth in Section 4(b)(1) of the EPAA. In this fegard,-the Congress
stated that “Administrative flexibility is a prerequisite and, conse-.
quéntly, the Conference Committee has decided to .recommend that the .
Executive be assigned the responsiblity for crafting the program pursuant
to congressionally defined (through generally stated) objectives."” -
H.R. No. 93-531, 93rd Cong., lst Séss., U.S. Code Cong. & Ad News 2582,

- 2589 (1973). Section 5 of the EPAA-inferentially incofporates the authority
ppeviously seﬁ,forth in Section 203 of the Econdmic Stabilization Act of
1970 (the ESA) with respect to the regulation of the petrbleum industry.

.And, ESA Sectior 203 states, the "The President.is authorized to issue
such orders and regulations as he deems appropriate, accompanied by a
statement of reasons for such orders and regulations . . . . In the

three and one-half years since the EPAA was enacted, the federal courts
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have also recognized the need for. a program marked byAthe exercise of . ..~ .

broad discretion. See, e.g., Powerine Qil Co. v. FEA, 536 F.2d 378:

(T.E.C.A; 1976); Delta Ref. Co. v.- FEA, F. .Supp. .., Fed.

Energy Guidelines Par. 26,069 (D.D.C. February 22, 1§77); Air Transport = = -

Assn. of America v. Federal Energy Office, 381 F. Supp. 437 (D.D:C.-1974); -

aff'd, 520 F.2d 1339 (T.E.C.A. 1975).
The type of broad authority .delegated by.the Congress and upheld.: :. . .
by the cdurts exténds, of course, to the issuance of orders which aré
'necessarylto insure compliance with the FEA mandatory petroleum price  and
allocation regulations. In designing the .procedures and mechanisms~ .
necessary to -insure .compliance with its general requlatory requireménts, -
the FEA has utilized a ﬁumben of remedial actions in order to prevéﬁt?orz..
correct violations of the regulatory scheme. These remedies may include "
price reductions, refunds of previous overcharges (plus interest), and.
“such other'actioﬁs as .the FEA determines is necessary to eliminate-
“or to compensate for the effects of a violation. . . .* 10 C.F.R. -
205.195(a).
As a general rule, where the FEA determines that a violation .of .
the price\:egulations has occurred, the remedy which is prescribed. - -
is intended insofar as possible to make -full restitution to the
parties who were injured by the violation. Thus, in a decision
involving an appeal of a remedial order "issued to the Shell 0il
Company, the Office of Exceptions and Appeals stated that the-pértic—

ular remedy which a firm is directed to undertake to correct for -
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previous overcharges should be designed to further: the following
objectives:

(1) The benefit of the remedial action should inure
wherever possible to the category of purchaser
that was overcharged;

{2) wWhere ultimate consumers were overcharged the
manner of restitution should be designed to
result in actual price reductions to the category
of consumers;

(3) The refunds or price reductions ordered should
' be implemented so as to avoid market disruptions;

(4) The firm that violated the FEA Rcgulations should
not be permitted to benefit from the remedial
action it undertakes by enhancing its market
share or good will. Shell 0il Co., 3 FEA Par. 80,
545 (January 6, 1976) '

In addition to the principles stated in the Shell 0il Co. decision,

the Office of Exceptions and Appeals has also recognized the fact that
the remedy prescribed in a remedial order should not have such a severe
adverse impact upon the violator as to threaten its continued economic
viability, and nullify its capability to effect restitution for thé

violation. Braden-Zenith, Inc., 5 FEA Par. 80,552 (January 14, 1977).

Where it is not possible to design a specific remedial action which will
advance all of these objectives, the FEA must exercise its discretion:
to determine the manner in which the various objectives will best be
furthered in view of the facts of each case. In the scctions which
follow, the specific.remedies which the FEA has utilized in specific

cases are described in greater detail.
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A. Refunds‘of Overcharges.

The most common remedy utilized by the FEA to redress a violation
of the price regulations is to require refunds. Refunds are rebates
given to identifiable customers to compensate them fo; past over-
charges. The refund may be in cash of take the form of a credit invoice
or memorandum. The refund procedure. is especially desirable because
it insures that those customers who have been harmed by overcharges
will receive direct restitution;<'Since the ;efund is such.ah'effectiva
method of redressing a violation, it is generally used whenever the
customers which have been overcharged are identifiable. In direcﬁing
refunds to be made, the FEA requires that the firm making refunds
pursuant to an FEA order notify by letter all of its custbmers which
have been bvercharged as to the purpose of the refund, the dates that
overcharges occurred, the type and amount of products on which the
overcharges occurred, and the manner in which the amount of the refund
to be made was calculated. The firm which has been directed to make .
refunds is also required to certify to the FEA that the requisite refunds
have been made to its customers. FEA Compliance Manual, CCH Fed. Engergy

Guideliens, Par. 54,951,

- B.. Pric¢ Rollbacks.

. The FEA may also direct a firm to prospectively reduce the prices
‘which it charges for covered products. Price rollbacks are désigned
to ensure that the public will obtain a current price reduction to offset

the previous overcharge avenues obtained by the violator. These rollbacks
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are generally effected by ordering a firm to charge a specific-price
level-which is' less than the maximum lawful price which can be
charged for thelproduct concerned under the regulations. Whére a
firm is already selling covered products at less than maximum lawful
prices, a rollback is generally ordered from its current selling,pricé
as of the effective date of the rollback requirement. Where the FEA .
determines that the current selling price is not an appropriate base
from which the rollback should be made (e.g., where the séller raised
or might raise its priées in anticipation of the rollback), some other
prior~sélling'price is used so as to make the rollback meaningful and
effective.

.The FEA generally htilizes a'roliback of prices as a remedy- in
cases in which a firm has been found to have overcharged customers
for a covered product, but the individual customers which have beeﬁ

overcharged are not identifiable. See Shell 0il Co., supra. Since a .

direct cash refund is. not possible in cases in which the overcharged
customers are not identifiable, the revenueé which the firm improperly.
obtained are. returned to the marketplace in the form of a price roll-
back. However, the rollback is designed to prevent the violating firm
’from'gaihing a price ‘advantage over its competitoré. As a general 'rule,
in ordef to prevent the violating firm from gaining a significant price
advantage over - its competitors, the rollback which is ordered is limited
to a reduction in priée of. gasoline, for example, of not more than two.,
cents per gallon. FEA Compliance Manual, CCH Fed. Energy Guidelines,.

Par. 54,952.
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C. Reimbursement of Interest.

In cases in which the FEA determines that a firm has overcharged
its customers in the sale of covered products, it is appropriate thét
the FEA also determine the actual costs to the customers of .those
overcharges and require that he receive full compensation for those
costs. Cbviously, the costs to a firm which was overcharged not »nly
includes the amount of the overcharge itéelf, but also an amount
ﬁecessary to compensate the firm for the loss of the use of those
funds‘since the time of the overcharge. The FEA therefore requires
" firms which are found to be in violation of the provisions of the FEA
Price Regulations to calculate an amount representing the interest on
the amount of overcharges, computed from the date of the overcharges
to the date of restitution, and to add this amount to ;he overcharges
which aré to be refunded. The FEA also requires the firms to file
periodic reports with the FEA that state the amount of total violation
and amount of interest refunded to that date through either direct cash

refunds or price rollbacks. See Koch Industries, Inc., 2 FEA Par. 80,580

(May 2, 1975); Atlantic Richfield Co., 4 FEA Par. 80,536 (September 24,

1976), and General Crude 0il Co., 4 FEA Par. 80,552 (October.22, 1976).

In order to ensure uniformity of treatment in the calculation .of
the amount of interest to be refunded, the FEA considers the anhual
rate of interest'applicable during the period of the violation to be -
the rate of interest which would have been imposed by the Internal

Revenue Service in the computation of tax liability during that
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period. Thus, a rate 6f 6% -is applied to amounts outstanding before
July 1, 1975, a rate of 9% is applied to amounts outstanding between
July 1, 1975 and January 31, 1976 and é rate of 7% is applied to. |
amounts 0uts£anding during any. period of time after February'l,.1976.

‘Interest}is computed from the date of.the»overchérge to the
effective date of restitution. 'However,’in those cases in which the
FEA dete?mines that it is not practically péSsible to deteimine the
specific date upon which an overcharge commenced, Ehe FEA, may for

the purpose of computing interest, treat all overcharges in a given

month as having oécurred on the last day of that month.

Since interest is always an integral part of refunds and roll-
backs, it is included in eQery compliance action involving either of
those remedies. The FEA attempts to impose interest in an equitable.

manner in order to make clear that it is not to .be considered punitive

in nature or an attempt by the FEA to assess civil or criminal penalties. -

FEA Compliance Manual, CCH Fed. Energy Guidelines, Par, 54,957.

D. Compensation to Third Parties for Administrative Expenses
Incurred in Effectuating Remedies.

Eursuant'to the provisions of Section 205.195(a), the FEA may also
reéuire a firm which has been foﬁnd to have violated the FEA Reéﬁlations
to compensate third parties for the expenses which those partles incur
in effectuatlng the remedial actlon ordered by the FEA ThlS remedy
is utilized primarily in circumstances in which the customers who have
been overcharged must in turn pass through FEA ordered refunds or price

"rollbacks. In such cases, even though the customers of the violating
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firm may have  incurred administrative expenses in order to aséure the
effectuation of a complete and fair resolution of the compliance process,
these customers will retain no benefit as a result of the resolution

of the dispute. Therefore, in order to ensure that the~customer§ of ..

a violating firm are not unduly harmed by the agency'‘'s order, the FEA
may direct that the respondent in the enforcement proceeding be ordered
to make refunds, compensate its customers for thé administrative~expenses
which they incur in passing through the refunded amounts to their
ultimate customers. See 40 Fed. Reg. 40141 (September 2, 1975), and

The Standard Oil Co., 4 FEA Par. 85,046 (December 6, 1976).

E. Ancillary Orders for the Pass-through of Refunds

Under the provisions»of Section 205.195(b), the FEA may issue orders
ancillary to a remedial order in which the recipient of a'refund is required
to-pass through, either by means of direct refunds or price roilbaéksf all
or a portion of the refund to its customers:. This remedy provides the means
" by which the FEA assures that refunds are'channéled directly to the ultimate
consumers who paid higher prices for covered productslas a result of the

initial overcharges. See 40 Fed. Reg. 40141 (September 2, 1975). See also

The Standard Oil Co., 4 FEA Par. 85,046 (Deéember 6, 1976); and Tenneco

0il Co., 5 FEA Par. 80,506 (December 21, 1976).

F. Adjustments to Banks of Unrecouped Product Costs
If a purchaser or an unidentifiable group of purchasers pays an ‘'
unlawful price for covered prodcuts, FEA's action should result in a

refund of the overcharged amount or a price rollback, as appropriate.
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In those cases, the FEA has determined'that a reduction of the seller's
“bank” of unrecouped product costs does oot constitute an appropriate
administrative‘remedy. However, bank adjustments do constitute appropriate
remedies under the following circumstances:

(1)' To correct minor errors in computations; and

(2) To adjust a violation that consisted merely of an

© improper addition of costs to the “bank,™ but
involved no actual pass—-through of those costs
to customers. .

In addition, an FEA auditor may occasionally encounter other
situations where it is in the best interests of all parties for FEA to
perﬁit a bank adjustment to remedy violative conduct. For example,
when, during a éricing period, a firm has made relatively few sales
of a product at too high a price and‘at the same time has sold the bulk
of that product at ptices less than its maximum lawful selling price.
Because of the high prices on a few sales, the firm is.precluded from
banking increased unrecovered product costs for all sales made at less
than its maximum lawful selling price. Wwhen these circumstances exist,
substantial compliance can be achieved if the firm refunds (with interest)
the excessive prices charged to the few customers and is allowed to
recompute its bank based upon the revised prices. In sitnations
involving more pervasive patterns of violative conduct, the firm is
not given the alternative of making a bank adjustment. FEA Compliance

Manual, CCH Fed. Energy Guidelines, Par. 54,953,
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G. Correction of Business Practice.

The FEA Regulaﬁidns provide that a firm must generéily teﬁain‘the
normal business practiqeé which it had during a specified:bése period.
When a firm illegally changes its normal bﬁsiness praCticé, the FEA .
requries that the firm rescind thé new business practice and either .
return to the earlier buéiness practice or create a new business praétice
that does not violate the regulaﬁions. Examples of violatibns for which
a correction of business.practice would be appropriate are changes in:
credit policy, payment terms or business hours. FEA Compliance Manual,

CCH Fed. Energy Guideliens, Par. 54,955. See also. General Crude Oil Co.,

4 FEA Par. 80,552 (October 22, 1976), and Atlantic Richfield Co., 3

FEA Par. 80,522 (December 12, 1975).

In addition, the FEA may require that excessive financial
charges incurred by the injured party as a result of an improper change
in business practices must be refunded to that party. An example of
" the use of this remedy arises where a firm's improper change in éay—-
ment terms results in its customers incurring costs to-obtain letters
of credit prior to making purchases from tﬁe firm. In cases in which
the letter of credit requirement is found to be a violation of the FEA
Regulations, the FEA_will order that the firm compensate its customers
for the costs of obtaining the létters of credit. See example .in
Samples of Properly Formatted Remedial Order, FEA Compliance Manual,

CCH Fed. Energy Guidelines, Par. 54,654.05.
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H. Reallocation of Supplies.

When a firm violates the FEA Allocation Regulations by refusing

to supply a base period volume to a customer ér by not fulfilling other
supply obligations under the regulations, the applicab1e>remedy isa
reallocation of product supplies. -The firm which as been found to be
“in violation of the FEA Regulations is generally ordered to supply the
cusfomer in the future with not less than the volume of product to which
it is entitled in accordance with the provisions of the requlations and,
in addition; to pro&ide-any additional supplies which may be necessary

to compensate the customer for any shortaée in supply that it may have
suffered in the past as a result of the violation. The latter remedy

is not applied when the customer has been able to obtain adequate supplies
from alternate sources during the period of the past violations. FEA
Complaince Manual, CCH Fed. Energy Guideliens, Par. 54,954. See also
Texaco Inc., 2 FEA Par. 80,701 (October 6, 1975). The remedy of a difected
reallocation of supplies.is also employed by the FEA in cases in which

a firm has féiled to comply with the provisions of the FEA's Crude 0Oil

Allocation Program and is therefore ordered to sell crude oil to another

firm in order to make restitution. See Texas Asphalt and Refining Co.,

3 FEA Par. 80,617 (April 16, 1976).

I. Correction and Resubmission of Required Reports
The FEA requires many firms in the petroleum industry to submit
reports on a variety of issues. When a firm fails to submit a required

form, or fails to resubmit a corrected form as directed by the FEA,
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che FEA may require that the firm submit the appropriate form to the
agency within a specified time period. This remedy is used primarily

with respect to the Form P-110-M-1 (formerly Form FEO-96), the Refiner's
Monthly Cost Allocation Report. Th¢ FEA employes this remedy whenever

the original report contaiﬁs computational errors, when the company has
simply failéd to submit the‘required report, or when the FEA determines
that corrections must be made on the form in connection with other remedial
action which has been o;dered by the FEA. FEA Compliance Manual, CCH

Fed. Energy Guidelines, Par. 54, 956. See, e.g., Coastal States Gas Corp.,

3 FEA Par. 85,020 (March 11, 1976); Coastal States Gas Corp., 3 FEA

Par. 80, 637 (May 27, 1976); Tesoro Petroleum Corp., 5 FEA Par. 80;611

(April _ , 1977); and Tenneco Oil Co., 5 FEA Par. (June 17,

1977).

J. Revocation and Suspension of Allocations and Licenses
Issued Under the Oi1l Import Program.

Under the provisions of 10 C.F.R., Part 205, Subpart T, the FEA Director
of 0il Imports may revoke or suspend an oil import allocation or license
issued pursuant to the provisions of 10 C.F.R., Part 213. An order'revoking
or suspending an allocation or license may be issued upon a finding =
that a firm has violated the terms of Proclamation No. 3279, as amended,
the provisions of Part 213, or the provisions of allocations and licenses

issued pursuant to Seétion 213. See, Section 205.250(b)(2). Cf., Algonquin

~ Gas Transmission Co.; Texas Aéphalt and Refining Co.; Time Oil Co., 5 FEA

par. 87,033 (April 8, 1977).
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K. Other Remedies

T

Section 205 l95(a) of the FEA Procedural Regulatlons further pro—
vides that the FEA may requ1re a firm “to take such other actions as
‘the~FdA determines [are].necessary to eliminate or to compensate for
the effects of)a violation or anyAcost dlsallowance. .« « " Such other
actlons may include directing a firm to make refunds directly to any

ultlmate purchasers of the products 1nvolved notw1thstand1ng that
Athose purchasers received the products from an intermediate dlstrlbutor.
Thls remedy is 1ntended to 1nsure that, in the event pr1ce controls
explre and 1ntermed1ate dlstrlbutors are not requ1red to pass—through
refunds, the_refunds may still be‘made directly to the ultimate consumers‘
who paid higher prices as a‘result of the initial overcharges. Sectlon |
205.195(a) also states that the FEA may require that a firm to whom'an
order has been issued maintin its prices at certain designated levels,
notwithstanding the'presence or absence of regulatory'controls on the
prices of the firm's products. This remedy is also designed to ensure
that, in the absence of price controls, refunds may nevertheless be |
made to the ult1mate consumer which bore the costs of the overchargesr
See 40 Fed Reg. 40141 (September 2, 1975) ’ | |

L Refunds to the United States Treasury

The FEA' L deflnltlon of remed1al orders in Scctlon 205.2 man1feats an
FEA pollcy to resolve compllance actions through compensatlon of persons

that are harmed by a v1olatlon of FEA regulations. 1Indeed, the FEA

Compliance_Manual,-§5.700.0l,‘expressly notes  that a "compliance remedy
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oorrects the harm caused by the violation.” Thus, to date, FEA's remedial
actions.have had a restitutional effect -- compénsating for harm dbne.
by a violator of FEA regulations.

Although there is no express authority 'in FEA's enabling legislation to
permit payment of refunds‘to the Treasury, such ahthority may be implied
from exsiting statutes. Thus, Section 5(b)(5) of the FEAA, 15 1.S.C.
§764(b)(5) (1976), directs the Administrator of FEA to “préyent unreasénable
profits within the various segments of the energy industry. . . .* Based
upon this authority and its broad grants of authority under the EPAA,

FEA shbuld be able to rééuire disgorgementAfrom a violator of any unjuSt
enr ichment énd remit those amounts to the Treasury in situations where ‘
the Agency cannot échieve the goal of compensating the victims of éuqh
unlawful gains.

Notwithstanding its broaa grants of authority, some may question
FEA's power to order refund payments té the United StaEes Tfeasury;

Section 5(a)(3) of the EPAA, 15 U.S.C. § 754(a)(3) (1976), subjects

a violator of FEA regulation to civil penalities up to a maximum of

$20,000 for éertain types of offenses. 1/ Since civil penalties deal

with the vindication of a public right, monies collected as payment fér

a civil penalty are deposited directly into the United States Treasury.
Such payments are made after the amount of the civil penalty to be assessed

has been considered in a court action filed by the Department of Justice

1/ Prior to December 15, 1975, the EPAA incorporated the penalty pro-
~  visions of section 208 of the ESA, 12 U.S.C.A. § 1904 (note)

(Supp. 1977) which established a maximum civil penalty of

$2,500 for each violation.
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pursuant to ESA Section 209 which'is incorporated ihto the EPAA at Section 5.
By including these penalty provisions in the EPAA, Congress established a
procedure in.which monies collected as a consequence of violating FEA reguia—
tions would be paid to the United States Tréasury.. One could argue that had
Congress intended similar payments to be made to the Treasury through admin-
istrative proceedings to disgorge_a violator of excess amounts recovered
through overcharge, it would havé stated so expressly. On the other hand,
it would be incongruous for Congress to have prescribed a penalﬁy while'denying
the Agency any power to disgorge the unjust gain merely because the victims
of unlawful act cannot be-coméensated. In certain cases, the net effect would
be the very opposite of a penalty. . | |

A second argument that might be hade is that reﬁedial payments tb the
United States Treasury might-tend to compromise private actions against a
violator of FEA regulations. Under ESA Section 210, which is incorporated
into EPAA Section 5, persohs SUffetingAa legal wrong becéuse of a violation
may bring an action against .the violator in a federal diétrict court:

In any action brought under subsection (a) against any

person renting property or selling goods or services

who is found to have overcharged the plaintiff, the court

may, in its discretion, award the plaintiff reasonable

attorney's fees and costs, plus whichever of the following

sums 1s greater:

(1) an amount not more than three times the amount
of the overcharge upon which the action is hased, or

(2) not less than $100 or more than $1,000. . . .
ESA §210, 12 U.S.C.A. §1904 (note) (Supp. 1977).

Particularly with respect to the provision of the treblé damage action,
recoveries in such private actions are intended not only to penalize the

violator, but also to relieve him of excess amounts recovered from overcharges.
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If FEA has alfeady disgorged the violator of its unlaﬁful recoveries'through
refund payments to the Treasury, the violator might argue that if sued in a
_private action he might be required to pay twice for the same violation--a
result not coqtempléted by Congress in the EPAA. Of'course,'in such an
instance the court could permit a setoff to the extent of amounts already
paid by the overcharging party. Moreover, the argument misses the point

- that -payments to the Treasury would usually be ordered in those situations
where individual parties — who are potential plaintiffs -- may nét be
identified for refund purposes. This problem could also be éolved by
creating an escrow account for a reasonable period of time to allow
customers to perfect claims of injury.

M. Impact of Product Decontrol

Any decision by the Congress or the A&ministration Eo'aecontrol the
priciﬁg'aﬁd allocation of-petroleum products should not significantly impact.
upon the ability of the Agency to order appropriate remedial relief where
- the circumstances warrant. Thus, eVeﬁ iﬁ refined products were released
from all federal price controls, the Agency could still order refunds to
identifiablé purchasers to compensate for prior violative conduct. 1In
situations wﬁere disgorgement is.calied for but injured conspmeré cannot
be easily identified, the Agency could still o;der price freezes or roll-
backs to compensate the mafketplace generally and deprive the violators
of their unjust enrichment. Such administratively ordered freezes or
rollbacks, when done to resolve an outstanding enfofcement,prpceeding,
would not be inconsistent with a regulatory‘decqntrol program. Finally,
in appropriate circumstances, unlawful ovefcharges from prior periods

could be. remitted to the U.S. Treasury.
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V. REVIEW OF FEA ENFORCEMENT ORDERS

By réaching a formal determination that a particular violation of
the FEA Regulations has occured and by directing appropriate corrective
‘action, the issuance of a Remedial Order generally marks thezconclusion‘
of the FEA compliance process. However, the FEA Reqgulations establish
procedures by which an aggrieved party may challenge the validity of
the Remedial Order in a further administrative proceeding. In this
manner the FEA extends an opportunity for a meaningful review of ﬁhé
Remedial Order by an FEA Office that is separate from the issuing Office.

This independent adminstrative review not only protects the affected
firm but also serves the public interest by furnishing the FEA an occasion
to rectify any errors or improprieties that may be reflected-in tﬁe
Remedial Order. Furthermore, if the administrative review results in
an adverse aetermination to the appellant, thus sustaining.the Remedial
Order, the statutes under which the FEA operates ensure the aggrievéd
party a right tb further challenge ﬁhe provisions of the Remedia; Order
by seeking judicial review. Nevertheless, the scope of judicial review
delineated in those statutory provisions limits the extent #o whicﬁ
a firm may contest the validity of an FEA Remedial Order before the -
courts.

A. Ahdministrative Review

The principal means by which a firm may seek relief from the

obligation to comply with a Remedial Order is to file an Appeal
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pursuant to Subpart H of the FEA Procédural Regulations, 10 C.F.R. Part,
205, Subpart H. 1/ The FEA's consideration.of those administrative
appeals is governed by those regulatory provisions rather than the
provisions of the Administrative Procedure Act; as amehded (APA), 5 U.S.C.
551 et seq. (1970), which relate to agency adjudicationé. Section 5

of the EPAA, as amended, incorporated ESA Section 207(a), so as

1/ The FEA Requlations provide two additional types of .administrative

: proceedings through which a firm may obtain relief from the pro-
visions of a Remedial Order. These proceedings may be initiated
by filing an Application for Modification or Rescission pursuant
to Subpart J of the FEA Procedural Regulations and an Application
for Exception pursuant to Subpart D of the FEA Procedural Regula-
tions. Modification or Rescission is a remedy that may become
available only after the conclusion of the administrative appeals
process. Section 205.135(b)(l) explicitly provides that "[aln
application for modification or rescission of an order or interpre-
tation shall be processed only if -— (i) the application demonstra-
tes that it is based on significantly changed circumstances; and
(ii) the 30-day period for filing an appeal has lapsed or, if an
appeal has been filed, a final order has been issued."” '

In seeking an exception, a firm may not challenge the propriety of
or the findings set forth in the Remedial Order itself but rather
may request relief from the application of the underlying general
requlations or rulings upon which the Remedial Order rests. See
10 C.F.R. 205.50(a){(1). Thus, for example, a retroactive exception
may relieve a firm of its obligation to comply with the FEA Regula-
tions during a past period, even though the firm's compliance with
the applicable regulations during that time period may be the
subject of a particular Remedial Order. A firm is not required,
however, to defer filing a request for retroactive exception relief
until after a Remedial Order has been issued to it. Instead, it
may file its request at any time during the compliance process,
~and, in fact, the FEA encourages firm to submit exception applica-
tions as soon as they believe that they are incurring a serious
hardship or gross inequity.
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to apply the provisions of Secﬁion 207(a) to actions taken under the
EPAA. According to Section 207(a), as incorporated by Secfion 5, the
functions exercised under the EPAA, such as administrative review of
Remedial Orders, are not generally subject to the provisioné of the
APA which relate to administraﬁiQe adjudicatory proceedings.ll/

Section 205.108 and Section 205.196 of ﬁhe FEA Procedural Requla-
tions require that an Appeal of a Remedial Order be filed within ten’
days of the service_of the Remedial Ofder. According to the Code of
Federal Regulations, the identity of the FEA Office that is vested with
jursidiction of an Appeal of a particular remedial order depends upon the
identity of the Office that issued the order. Section 205.103 provides:

(a) When the order upon which the appeal is based was

issued by the FEA National Office, the appeal shall

be filed with the Office of Exceptions and Appeals . .

(b) When‘the Order upon which the appeal is based was

issued by a Regional Office, the appeal shall be

filed with that Regional Office . . . . 10 C.F.R.

204.103; 39 Fed. Reg. 32262 (September 5, 1974).
Nonetheléss, in practice appeals from all remedial orders are heard by the
Office of Exceptions and Appeals in Washington. .

The FEA Regulations imposg on the firm submitting an Appeal certainA
notice requirements that are designed to protect parties which may have
an intérest in the Appeal by affording them an opportunity to partiéipa£e~

in the administrative review process. Section 205.104 states:

1/ However, under Section 207(a) the FEA must adhere to Section 6(d)
of the APA, 5 U.S.C. Section 555(e) (1970), which requires the
agency to provide prompt notice of the denial of an administrative
appeal or other written request and to include in the notice a
brief statement of the grounds for denial. For a description of
the applicability of the judicial review provisions of the APA
to action taken under the EPAA, see note 1, p. 97 infra.
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(a) The appellant shall send by United States mail a copy

of the appeal and any subsequent amendments or other

documents relating to the appeal, or a copy from which

confidential information has been deleted in accordance
with §205.9(f), to each person who is reasonably ascer-
tainable by the appellant as a person who will be aggrieved
by the FEA action sought, including those who participated
in the prior proceeding. The copy of the appeal shall

be accompanied by a statement that the person may submit

comments regarding the appeal to the FEA office with which

the appeal was filed within 10 days. . . .

_Subsection (c) of Section 205.104 further protects interested parties
by placing a duty upon the FEA to serve notice of the appeal upon all
other readily identifiable'personé who would be aggrieved if the
Appeal were granted.

Sections 205.171 and 205.172 provide that a conference or hearing
may be requested by the>appellant or any person who might be aggrieved
by approval of the Appeal. However, those requlatory prdVisions confer
-on the FEA considerable discretion to determine whether a conference
or hearing will in fact be convened. See also 10 C.F.R. 205.170. The
FEA may exercise its discretion to convene a conference or hearing,
either upon request or upon its own initiative, whenever it deﬁermines
that a cohference or hearing will materially advance the proceeding.
10 C.F.R. 205.171y 10 C.F.Q. 205.172. Neverlheless, in practlee the
FEA Office of Exceptions and Appeals adheres to a policy of granting
an opportunity for an oral presentation, usually in the form of an
infprmal conference, whenever a timely request for a conference or
hearing by appellant or any interested party is received in connection
with an Appeal. -

Because a hearing or conference on an Appeal of a Remedial Order

is generally held for the exchange of views rather than the taking
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of evidence, the FEA does not usually make any formal report or
findings in conenction with the hearing or conference. The Agency
‘ may, however, at its discretion, order that a verbatim transcript
be taken of the conference or hearing. A transcript will generally
be made in cases in which the FEA expécts that the oral proceeding
might involve the submission of legal argunents_dr evidence that
will significantly supplcment the documentary material already intro=
duced in the case. in addition, the FEA may exercise its discrelion
to hold a public hearing, at which a transcript is required to be
taken._ 10 C.F.R. 205.173(b), (f). Even when the FEA does hold a
hearing at which a transcript is taken, the manner in which the
hearing is conducted rests in the discretion of the presiding
FEA official. Section 205.172(f) states:

The official conducting the hearing may

administer oaths and affirmations, rule

on the presentation of information, receive

relevant information, dispose of procedural

requests, determine the format of the hearing,

and otherwise regulate the course of the

hearing. 10 C.F.R. 205.172(f); 39 Fed Reg.

32262 (September 5, 1974).

Although the FEA's discretion to refrain from holding formal,'

trial-type evidentiary hearings with respect to Appeals has been
challenged in the federal courts, the courts have sustained the

constitutionality of the FEA's procedure. For example}*in Wentz

Heating & Air Conditioning Co. v. FEA, 410 F. Supp. 1155 (D. Neb.

1976), a firm whose Appeal of an amended Remedial Order was denied
after a conference but without an adjudicatory hearing contended that

the statutes and regulations establishing FEA procedures do not provide
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for constitutionally adequate hearings and thereby déprived the firm
of its rights to procedural due process under the Fifth Amendment.
The court concluded, however, that appellant failed to raise a substantial
constitutional issue: .

Although the petitioner was not afforded a full-blown, formal,

- adversary hearing at each stage of the proceedings, there was no
deprivation of procedural due process. Procedural due process
is a flexible concept which depends upon a balancing of the com—
peting interests involved. F.C.C. v. WIR Radio Station, 337 U.S.
265 (1949); Cafeteria and Restaurant Workers Union v. McElroy,

" 367 U.S. 886 (1961). The procedural rights afforded by the
‘Constitution to a particular person or business must be determined
on a case-by-case basis. What is required under one set of cir-
cumstances may not be required under other circumstances. On two
occasions the Temporary Emergency Court of Appeals has carefully
weighed the competing interests involved and upheld the 'same or
similar administrative procedures against allegations that they
denied procedural due process. Carpenters 46 County Conference
Committee v. Construction Industry Stabilization Committee, No.
9-26 (Em. App. 1975); Western States Meat Packers Association, Inc.
-v. Dunlop, 482 F.2d 1401 (Em. App. 1973). (See also Plumbers Local
Union 419 v. Construction Industry Stablization Committee, 479
F.2d 1052 (Em. App. 1973), which held that the Economic Stablization
Act was not subject to the procedural requirements of the Admini- .
strative Procedure Act.) Petitioner's allegations of a denial

of procedural due process have been foreclosed by the Temporary
Emergency Court of Appeals.

See also Atlantic Richfield Co. v. FEA, F.2d _ , TECA No. 9-36,
decided May 17, 1977.

Consistent with the scope of discretion conferred on FEA officials
conducting hearings, the FEA Procedural Regulations grant the EEA broad
authority to conduct investigations in appellate proceedings and do not
restrict.the sources” from which the FEA can collect and receive evidence:

The FEA may initiate an investigation of any statement in an appeal
and utilize in its evaluation any relevant facts obtained by such
investigation . . . . The FEA may solicit and accept submissions

from third persons relevant to any appeal provided that the appellant
is afforded an opportunity to respond to all third person submissions.
"In evaluating an appeal, the FEA may consider any other source of
-information. 10 C.F.R. 205.106(a)(1l); 40 Fed. Reg. 36554 (August 21,
1975).
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While the Sectioﬁ citea above ensures that thé FEA may seék énd consider
all information pertinent to an Appeal, the appellant's interests are
safeguarded by the provision that entitles it to an opportunity_to
respond to all third party,submissioné.A This protection is enhanced by
Section 204.104(d) which requires any person submitting comments to the
iFEA regarding an Appeal to send a copy of his cbmments to the appellant.

‘'he filing of an Appeal may iead to dne of several possible
‘dispositions. If the appellant fails to provide the notice requiréd
by Section 205.104, Section 205.106(a)(2) expressly provides that
the FEA may dismiss the Appeal without prejﬁdice. The FEA regards the
remaining procedurél requirements set forth in Section 205.9 and Sections
205.100 through 205.105 as conditions that an appellant must satisfy
in order to obtain a consideration of its Appeal on the merits. By failing
to meet those requirements, an appellant again risks haviné its Appeal
dismissed without prejudice. The FEA may also dismiss an Appeél with
leave to amend if it determines that there is insufficient information
upon which to base a decision and if, upon request, the necessary
'supplemental information is not furnished. If the failure to provide
necessafy required'additional information is repeated or willful, the‘
FEA may dismiss the Appeal with prejudice. 10 C.F.R. 205. lU6(a)(2)

In addition to dismissing Appeals in the situations descrlbed
above, the FEA may summarily deny certain types of Appeals.
According to Section- 205.106(b)(1):

~ An appeal may be summarily denied if—

(i). it is not filed in a timely manner, unless good
cause 1s shown; or
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(ii) it is defective on its face for failure to

state and to present facts and legal argument

in support thereof, that the FEA action was

erroneous in fact or in law, or that it was ™

arbitrary or capricious. 10 C.F.R. 205. lO6(b)(lO)

39 Fed. Reg. 32262 (September 5, 1974) :
If the appellant fails to correct the deficiencies identified in the
summary denial order, that order will become a final order of the FEA of
which the appellant may seek judicial review. 110 C.F.R. 205.106(a)(3).

If, however, the Appeal is not subject to dismissal Sr summary denial,
the fEA will4consider it on its merits and issue an order in whicH the
agency grants or denies ;he Appeal in whole or in paft. .In accordance
with its determination} the FEA may direéct that the remedial order be:
rescinded, modified, or left unchanged. See 10 C.F.R. 205.107(a).
Section 205.107(b) requires that the otder setting forth the FEA's sub-
stantive determination "include a written statement setting forth the
relevant facts and the.legal basis of the order.” Section 6(d) of the APA,
5 U.8.C Section 555(e) (1970), which is the only provision of the APA
relating to administrative adjudicétions which is applicable to FEA action
taken under the EéAA, 1/ reiterates that prescription by requiring “a brief
statement éf the grounds for denial.” ‘Since the decisions that it-renders
“on appeal are final agency orders, the FEA of course has not had occasion
‘to issue a determination in which it considers the possible signifiCanQe
of a failure of an Appeal Decision to satisfy fhe requirement specified
in Section 205.107(b).

Nevertheless, other:spbparts of the FEA Procedural Regulations con- ’

cerning other types of proceedings contain provisions that are identical

or similar to the requirement of Section 205.106(b) for "a written statement

1/ Supra, note __ .
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setting forth the relevant facts and the legal basis of the order."

The principles that the FEA has established in decisions construing
those provisions serve as a guide to interpreting the requirements
‘specified in Section 205.107(b). According to those decisions, the
requi;ement of a written statement setting forth the basis for an order
is far more than a mere regulatory requiremént. Instead, it has been
Aconstrued as a fundamental requiremént of procedural due process guaranteed
to the appellant by the Fifth Amendment of the Constitution. In Gulf 0il

Corporation, 1 FEA Par. 20,173, at 20,293-20,294 (November 6, 1974), the

FEA discussed these principles in the following terms:

“Section 205.36(b) of the current FEA requlations
states: The order shall include a brief written
statement summarizing the factual and legal

basis upon which the order was issued. . . .

It is an elemental concept of due process that
a person that is adversely affected by governmental
action be informed of .the basis upon which the
adverse determination was made. Where a right of
appeal or a right to judicial review exists, this
requirement is especially important since unless
the person adversely affected is informed of the
basis in fact or law of the determination, it is
difficult if not impossible for both the person
adversely affected as well as the reviewing body
to determine whether the initial determination was
based on an error of fact or law. ‘the failure to
comply with the provisions of Sections [sic] 205.36(a)
that an order include a ‘'brief written statement sum—
marizing the factual and legal basis upon which the
order was issued' is not harmless error, it is an
error of substance which goes to the heart of the
regulatory process. Wwhen an order tails to comply
with these requirements and the failure to do so
is raised in a timely and proper manner on appeal,
the initial order from which the appeal is taken
should ordinarily be reversed and vacated.”
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Accord, Tenneco Oil Company, 5 FEA Par. 80,506, at 80,532 (December 21,

1976);'Exxon Company, U.S.A., 4 FEA Par. 80,510 (July 23,ll976); Texas

Asphalt and Refining Company, 3 FEA Par. 80,576 (February 13, 1976); V1

Oil Company, 2 FEA Par. 80,590 (May 9, 1975); Koch Industries, 2 FEA Par.

80,580 (May 2, 1975); Tenneco Oil Company, 2 FEA Par. 80,527 (February 4,

1975.
Section 205. 106(b)(2) states:

"The FEA may deny any appea] if the appellant does not establish
that —

(i) the appeal was filed by a person aggrieved by an
FEA action;

(ii) the FEA's aqtion was erroneous in fact or in law; or

(iii) the FEA;s action was arbitrary or capricious.” 10
C.F.R. 205.106(b)(2); 39 Fed. Reg. 32262 (September 5,
1974)

While the first of these three tests — standing —- is merely a thresh- .
hold condition to pursuing the Appeal and could not in itéelf warrant the
approval .of relief, one of the other two criteria must also bé met to justify
granting the Appeal. Furthermore, under the FEA Procedural Regulations, an.
appellant striving to demonstrate that a particular remedial order was
erroneous or arbitrary is not necessarily limited to relying on the material
that was considered in the compliance proceeding that led, to the'issuahce of
the contested remedial order. Instead, the appellant may base its contention
that the Remedial Order is erroneous or arbitrary upon "significantly changed

circumstances." See 10 C.F.R. 205.105(a). Section 205.105 definés "signifi-

cantly changed circumstances™ to mean:
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"(1i) the discovery of material facts that were not
. known or could not have been known at the time
. of the prior proceeding;

(ii) the discovery of a law, regulation, interpretation,
ruling, order or decision on an appeal or an
exception that was in effect at the time of the
proceeding upon which the order or interpretation
is based and which, if such had been made known to
FEA, would have been relevant to the proceeding and
would have substantially altered the outcome; or
(iii) a substantial change in the facts or circumstances
upon which an outstanding and continuing order or
interpretation affecting the appellant was issued,
which change has occurred during the interval
between 1issuance of the order of interpretation
and the date of the appeal and was caused by forces
or circumstances beyond the control of the appellant.”
10 C.F.R. 205.105(a); 39 Fed. Reg. 32262 (September 5,
1974).
However, in order to obtain relief on the basis of significantly changed
circumstances, the appellant must show "why, if the significantly changed
-circumstance is new or newly discovered facts, such facts were not or
could not have been presented during the prior proceeding." 10 C.F.R.
205.105(b).

In addition to specifying the grounds upon which an appeal may be
granted, Section 205.106(b) allocates the burdens of presentation and proof.
Section 205.106(b)(1)(ii) permits the FEA to surmarily deny an Appeal if the
appellantrfails to present facts and legal aréument which would support the
claim that the FEA action being appealed was erroneous or arbitracy. Thug,
the Requlations place on the appellant the burden of coming forward‘to
present argumgnts and evidence. Section 205.106(b)(2) permits the FEA to

deny an appeal "if the appellant does not establish" that the action being
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appealed is erroneous or arbitrary. (Emphasis added.) Consequently,
the appellant bears the burden of proof.as well as the burden 6f coming
forward.  In a number of previous decisions, the FEA has indicated that
the appellant can meet its burden of proof only by the submission of

substantial and convincing evidence. For instance, in Terrible Herbst,

Inc., 5 FEA Par. 80,535 (December 21, 1976), the FEA stated:

"Section 205.106(b) of the FEA Procedural Regulations
states that the FEA may deny an Appeal if a firm fails
to present facts and legal argument in support of its
ocontentions, or if the appellant does not establish
that the FEA action was erroneous in fact or law, or
arbitrary and capricious. In a number of previous cases
the FEA has pointed out that the burden of showing error
in an order being appealed or establishing that exception
relief is warranted rests with the appellant. See, e.g9., '
The Permian Corporation, 3 FEA Par. 80,639 (June 1, 1976);
West Penn Power Company, 3 FEA Par. 80,533 (December 15,
1975). In the present case, Herbst has completely failed
to establish by substantial and convincing evidence that
the October 15 Order was erroneous in fact or law, or was
arbitrary and capricious. Herbst's Appeal of that Order
should therefore be denied.”

B. Judicial Review‘

The denial or summary denial of an éppeal of a remedial order is a
final order of the FEA which is subject to judicial review. Sée 10 C.F.R.
205.106(a)(3)(iii); and 10 C.F.R. 205.107(h)(2)(iii). The FEA Requlations
appear to preclude a firm's obtainin§ judicial review of a Remediai' |

Order until such a final order is issued by the FEA. 1/ Section 205.100(b)

1/ But see Banks Enterprises, Inc. v. FEA, 3 Fed. Energy Guidelines, CCH
Par. 26,040. In that case, the court noted in dictum that it would
be improper to review the FEA's denial of the firm's exception .request
since the firm had failed to file an appeal and since Section 205.58

(Continued)
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expressly provides that:

“[a] person who has appeared before the FEA in
connection with a matter arising under Subparts

« « o O [the subpart pursuant to which Remedial
Orders are issued] . . . has not exhausted his
administrative remedies until an appeal has been
filed under this subpart and an order granting or
denylng the appeal has been issued.:

An- appellant may also be deemed to have exhausted its admlnlstratlve

remedies if the FEA fails to take action on the appeal of a remedial

order within 90 days of the agency's having served notice that all

substantive information considered necessary to process the appeal has

been received or within 120 days after the appeal was filed. 10 C.F.R.

205.109.

FEA Section 7(1)(2)(B) and ESA Section 2l11(a), as incorprated by

Section 5(a)(l) of the EPAA, vest in the district courts of the United

States exclusive original jurisdiction of cases arising under orders

issued pursuant to the EPAA or the FEAA, such as remedial orders and .

denials of appeals of remedial orders, regardless of the amount in

/

(Footnote continued)

of the FEA Regulations provides that a party has not.exhausted its
administrative remedies until an appeal from an exception denial has
been filed. However, the court did proceed to review the Remedial
Order and the Modified Remedial Order which had been issued to the
firm by the FEA in that case. In conducting its review of these orders,
the court apparently ignored the fact that the firm had failed to file
an Appeal of the Remedial Orders and that Section 205.100(b) contains
a provision identical to Section 205.58 concerning exhaustion of
administrative remedies with respect to remedial orders. The opinion
does not include any discussion of the provisions of Section 205.100(b)
or its limitations. :
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controversy. 1/ Section 211(b)(2) of the ESA, as incorporated by
Section 5(a)(l) of the EPAA, vests exclusive jurisdiction_of'all
appeals from the federal district courts which relate to orders issued
by the FEA in a specially created court that is designated the Temporary
Emergency Court of Appeals (TECA). 2/ However, only TECA, and, on
appeal therefrom, the Supreme Court of the United States have juris-—
diction to determine the constitutional validity of any regulation

or order issued under the EPAA (ESA, Section 211(g), as incorporated
by EPAA, Section 5(a)(l)). Section 211(c) of the ESA implements this
restriction by requiging federal district courts to certify any "sub-

stantial constitutional issue" to TECA, which may either consider the

1/ However, Section 7(i)(2)(B) of the FEAA provides that federal district

courts do not have exclusive original jurisdiction of actions that
are taken by any officer of a State or local government agency under
the provisions of the FEAA. That Section further states that
"[c]ases or controversies arising under any rule, regulation, or
order of any officer of a State or local government agency may be
heard in either (1) any appropriate State court, or (2) without
regard to the amount in controversy, the district courts of the
United States."

Furthermore, Section 7(1i)(2)(B) of the FEAA and Section 211(a) of

the ESA, as incorporated by Section 5(a) (1) of the EPAA, both

contain a proviso that nothing in Section 7 of the FEAA or in

Sections .211(a) and 211(h) of the ESA will affect the power of

a court of competent jurisdiction to determine any issue raised by

way of defense, other than a defense based on the constitutionality
. of the FEAA or EPAA or on the legal validity of actions taken by '

any agency under those statutes. If such a defense is raised,

the case may be removed by either party to a federal district court

in accordance with the provisions of 28 U.S.C. Ch. 89,

2/ The basic provisions creating TECA and délineating its cémposition
and procedures are set forth in Section 211(b)(1l) of the ESA.
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entire case Qf'remand the case to the district cburt with binding
instructions concerning the constitutidnal issue.

Sections 211(d)(2) and 211(e)(l) of the ESA, as incorporated by
Section S(a)(l) of the EPAA, limit fhe authority of the district courts
and TECA regarding remedial oraers to the issuance of orders that enjoin
temporarily or permanently the application of  a particular remedial order
to a party involved in the litigation and to judgments that declare a
particular remedial order to be invalid.‘ Sections éll(d)(l) and 211(e)(1)
of the ESA prescribe generally the scope of judicial review of FEA orders
 issued under the EPAA. 1/ An injunction or declaratory judgment against
" a remedial order may only be issued if the court determines that: the
remedial order exceeds the agency;s authority or is based upon findings
which are not supported by substantial evidence. The courts have,
moreover , explicitly recognized these substantive -criteria as the
standards that they must follow in reviewing FEA Remedial Orders.

In Banks Enterprises, Inc. v. FEA, F. Suwp. __ (D. Wyo., 1976),

the court specifically found:

"(29) That pursuant to §211(d)(1l) of the Stabilization
Act, incorporated by §5(a)(1l) of the Allocation Act,
the September 20, 1974 Modified Remedial Order issued
by the FEA cannot be enjoined or set aside unless such

1/ Section 207(a) of the FSA, as incorporated by Section 5(a)(l) of
the EPAA, expressly declares the judicial review proviciona of
the APA, 5 U.S.C. Ch. 7 (1970), inapplicable to functions exercised
under the EPAA. However, Sections 211(d)(1) and 211(e)(l) of the
ESA permit a court to apply the criteria set forth in Section 10(e)
of the APA, 5 U.S.C. 706(2) (1970), in reviewing the legality of
a regulation.
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order is in.excess of agency authority, or is based
upon findings which are not supported by substantial
evidence.’

In Wentz Heating & Air Conditioning v. FEA, supra, the Court reached

an identical conclusion with respect to its authority to issue a declaratory
judgment :

“This Court‘s jurisdiction is quite limited by

Section 211 of the Economic Stabilization Act of

1970, as adopted by 15 U.S.C. §754. It may only

" declare an agency order invalid if the order was

in excess of the agency's authority or was.

not based on substantial evidence.

The courts have interpreted the substantial ev1dence standard set
forth in Section 211 of the FEA to requ1re that the ev1dence provide a

rational basis for the FEA‘s order. For 1nstance, in Atlantic Richfield

Co. v. FEA, supra, Fed. Energy Guidelines, CCH Par. 26,054 (ARCO), the

court applied the substantial evidence test to its review of an FEA
Interpretation and the denial of an appeal from the Interpretation
by construing the standard in the following terms:

"Substantial evidence is such relevant evidence

‘as a reasonable mind would accept as adequate to
support a conclusion.® Consolidated Edison Company

v. NLRB, 305 U.S. 197, 229 (1938). Such evidence

‘must be enough to Justify, if the trial were to a

jury, a refusal to direct a verdict when the conclusion
sought to be drawn from it is one of fact for the jury.'"
United States v. Wharton, 514 F.2d 406, 409 (Sth Cir.,
1975).

In a subsequent section of the same decision, the court emphasized the

limited scope of judicial review hy quoting with approval the following

passage from Pasco, Inc, v. FEA, 525 F.2d 1391, 1400 (TECA 1975):
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“In reviewing the discharge of an agency's function

in interpreting the [EPAA], promulgating regulations
thereunder and applying and enforcing such regulations,
this ocourt has recognized that where administrative
control has been congressionally authorized, the
'judicial function®' is exhausted when there is a
rational basis for the conclusions approved by the
administrative body. ([Citations omitted.]

See also Basin v. FEA, CCH Fed. Energy Guidelinés, Par. 26,071 (TECA,
1977). |

"Finally, in interpreting the substantial evidence standard in this
restrained manner, the courts have shown considerable deference to the
FEA'S administrative expertise. The ARCO court justified its reluctance -
to strike down an FEA Interpretation that had a reasonable foundation
by quoting oncé again trom the Pasco decision:

“Administrative decisions based upon analysis of the

data and information submitted on applications for

exception relief require the application of administra-

tive expertise and this court should not be quick to

overturn them.” 525 F. 24 at 1404,
VI. CIVIL ACTIONS

A. <Civil Injunctive Actions Brought on Behalf of FEA
Under the EPAA and ESECA

The FEA has no authority to gd directly into court to seek an
injuncfion against violations of its regulations or orders. Although
- injunctive relief is available to the FEA, its availability is contingent'
upon the wiilingness and abiliéy 6f the Department of Justice to bring
such‘éctiOns on behélf of ‘the agency. ‘ |
"As has been noted above, Séction 5(a)(l) of the EPAA incorporates
by refefeﬁce ESA Sections 205-207 and 209-211. Section 209 of the

ESA provides, inter alia, that the agency may request the Attorney General
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to bring an 1n3unctlon actlon whenever 1t appears that- any 1nd1v1dual
"has engaged, is engaged or 1s about to engage in any actlon ‘oK : practltes
constituting a v1olat10n of any FEA regulatlon 1ssued pursuant to the
EPAA. Section 209 spec1f1cally prov1des that, upon a proper show1ng,
a temporary restraining order or'a preliminary ‘or -permanent injunction
shall be granted without bond. The court also may issue a mandatory - .
injunction commanding any person -to comply with such order or regulation.
Similarly, Section 12\b)(4) of ESECA provides. that .FEA may seek similar. -:
injunctive relief, .again through the Attorney General , with respect to -
violations of prohibition or construction orders- or. coal allocation.orders
. issued under §2 of ESECA or violations.of FEA's reporting requirements
under Section 11 of . that Act.

Thus, FEA appears t0‘have ahple statutory authority to‘enjoin‘
violations of its regulations or orders issued under the EPAA'or ESECA,
provided that'the Department of Justice agrees to seek such relief. The
FEA. has used this authority $paringly to date. Consequently, there is
little case law by which to judge its adequacy and reiatively little |
experlence by whlch to judge the w1111ngness or capablllty of the Depart—
_ment of Justice to brlng such actlons

1. Restltutlon and other Remedlal Rellef under the EPAA

As noted, under Section 209 of the ESA, in addition to seeklng a
temporary restralnlng order and/or prellmlnary and permanent 1n3unct1ve
relief, the agency, through the Department Of Justlce, may also seek a

mandatory injunction commandlng the organlzatlon to comply with a regulation
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or order, such as a remedial order, issued under the EPAA. Pursuant

to that secton, the Agency may also request that the court “order restitu-
tion of moneys received. in violation of any such order or regulation.”

' Such_relief‘has been sought’in a. large number of cases, principally through
counterclaims, .and restitution has been awarded in the few cases which have

reached final judgment. See, e.g., Exxon et al v. FEA, 398 F.Supp. 865

(D.D.C. 1975), affirmed on appeal, sub nom. Texaco et al v. FEA, 531

F.2d 1071 (TECA 1976); Bénks.Ente(prises v. FEA, F. Supp.

(D. Wyo. 1976), CCH Fedétal Eneréy Guidelines, Vol. 3, § 26,040.
There is no reason to béiieve thatlthé languaée of the étatuﬁé is not broad
enough to'permit any reasonable ré@ueét for equitable relief, including
refundé of overcharges payable directly to the United States Treasur?.‘

B.‘ Civii Penalties

In some instances, the FEA may decide that it is appropriaté to
seek civil penalties. It is generally the FEA's policy thaﬁ civil penalty
is warranted in a case in which sufficieht evidence doee not exist théL d
violation was wiilful but in which it is nevertheless the case fhat the
occurrence of the violation was more than merely an honest mistaké. Examples
~of the type of instances in which the FEA might decide to seek'civi1 penalties
include thé.situation in which a firm has violated regulatory prbviéions
which are simple and unambiguous, or in which the fifm has failed to prepare
and maintain aleyuate records or otherwise failed to take reasonable pre-
cautions to avoid inadvertant violations. The agency might also determine
_that civil penalties are warranted in a case in which it appears that the
violation was in fact willful; although insufficient evidencé exists to sup-

port a criminal prosecution.
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1. Authority to Assess Civil Penalties

When the Emergency Petroleum Allocation Act, 15 U.S.C. §§ 751-760(h)
(1976) ("EPAA") was f1rst implemented in November of 1973, Sectlon 5(a)
incorporated by reference sections 205 through 211 of the Economic Stabili-
zation Act-of 1970, 12 U.S.C.A. § 1904 (note) (Supp. 1977) ("ESA™). 1/
Section 208 of the ESA, provided for civil penalties as follows:

Whoever violates any order or regulation under
-this title shall be subject to a civil penalty
of not more than $2,500 for each violation.

12 U.S.C.A. § 1904 (note) (Supp. 11977).

With the implementation of the Energy Policy and Conservation Act
("EPCA"), in December of 1975, the penalty provisions of the ESA weie
deleted from the EPAA and replaced by an amendment which raisedrthe/amount
of civil penalty which could be assessed for a violation of the price and

allocation regulations:

Whoever violates any provision of the regulation under
section 4(a) of this Act, or any order under this Act shall
be subject to a civil penalty —

(i) with respect to activities relating to the pro-
duction, distribution, or refining of crude oil, of not more
than $20,000 for each violation;

(i1) with respect to activities relating to the dis-
tribution of residual fuel oil or any. refined petroleum
product (other than activities entirely at the retail level),
of not more than $10,000 for each violation; and

(iii) with respect to activities —

(I) entirely relating to the distribution of
residual fuel oil or any refined petroleum product at the
retail level, or

Y/ In addition, under Section 12 of ESECA, whoever violates any pro-
vision of Sections 2 or 11 of that Act is subject to a civil penalty
of not more than $2 500 for each non-willful violation.
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. (II) activities not referred to in clause (1)

or (ii) of subclause (I) of this clause, of not more than

$2,500 for each violation. EPAA § 5(a)(3), U.S.C.

§ 754 (1976). 1/ - o

Although the quoted sections of the EPAA clearly subject violators
of FEA regulations to civii penalties; these provisions do not expressly
indicate who may assess such penalties against a violator. 2/ Historically,
the imposition of civil penalties could be accomplished only through de novo
review in the federal court. 3/ Because of this traditional role‘of the
courts in imposing civil penalties, the assessment of civil penalties was
once considered to be a judicial function not appropriately exerqised by
administrative agencies. 4/- However, case law in the area of civil penaities
has recognized the right of Congress to enact législation which permits

administrative agencies to assess civil penalties. For example, in Lioxd

Sabaudo Societa v. Elting, 287 U.S. 329 (1932), the Supreme Court upheld

the authority of the Secretary of Labor to impose a penalty against a

1/ Subclause (II) of Section 5(a)(3)(A)(iii) provides for a civil
penalty for; “activities not referred to in clause (i) wr (11)
of subclause (I) of this clause, of not more than $2,500 for each
violation.” (Emphasis added.) A close reading of the whole clause
clearly indicates this subclause contains a typographical error
and should read: “activities not referred to in clause (i) or (ii)
or subclause (I) of this clause, of not more than $2,500 for each
violation." (Emphasis added.) The Senate and House bhills which
become the EPAA support this view. See S. Rep. No. 94-516, 94th
Cong., lst Sess., at 93 (1975).

2/ But see, Western Propane Inc. , 1 FEA Par. 20,205 (Dec. 12, 19?4).

3y For a general discussion of civil penalties, see Goldschmid,
“Report in Support of Recommendation 72-6: An Evaluation of the
Present and Potential Use of Civil Money Penalties as a Sanction by
Federal Administrative Agencies"”, 2 Recommendations and Reports of
the Administrative Conference of the United States 896-935 (July 1,
1970 - December 31, 1972).

4/ Id. at 936.
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shipowner for bminginglcertain aliens with diseases into the United States.
In upholding the Secretary‘'s authority to impose the penalty, the Court
. noted:

“. . . due process of law does not require that the courts,
rather than administrative officers, be charged, in any case,
with determining the factors upon which the imposition.of

such a fine depends. It follows that as the fines are not
invalid, -however imposed, because unreasolable or confiscatory
in amount, which,is conceded, Congress may choose the ad-
ministrative -rather than the judicial method of imposing them."”
287 U.S. at 335.

In similar challenges to the authority of administrative agencies
to impose civil penalties, the courts have consistently upheld the agency

authority to assess civil penalties. See e.g,, Helvering v. Mitchell,

303 U.S. 391 (1938) (upholding authority of the Internal Revenue Service
to impose civil penalties for fraudulent withholding of taxes); N.A. Wood-

worth Co. v. Kavanagh, 102 F. Supp. 9 (E;b. Mich.) (1952), aff‘'d, 202 F.

24 154 (6th Cir. 1953) (upholding authority of the National War Labor
Board to impose penalties for improper wages under the Wage Stabilization
Act of 1942).

Méteover} in recent legislation, Congress has confirmed its belief
that civil péﬁalties may be assessed’by an administrative agency rather
than by a court. For example, the Administrator of.the Environmental
?rotection Agency has been given authority to. impose a civil penalty of not
more than $1,000 for violafions of the Federal Insecticide, Fungicide and
Rodenticide Act. 7 U.S.C.A. § 136(1) (Supp. 1977). Similarly, the-Occu-
pationél Safety Health Review Commission éan assess all civil penalties
for certain violations of the Occhpational Safety and Health Act of 1970,

" and is required to consider the gravity of the violation, the size of the
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buSLness, the good falth of the employer, and the hlstory of previous
violations. (29 U.S. C. §666(1i) (1975)).

FEA has apparently taken the position‘that it has no.authbkiti
to assess civil penalties for violations of its orders or regulatiéns.
In part, the Agency's stifion has been based upon the provisidﬁ of
Section 209 of the ESA, that FEA must request the Atéorney General to
bring actions, in appropriate federal district courts, to enjoin.violaf
tioﬁs of FEA orders anq regulations and that those federal coufts are
empowered to issue injunctions and order restitution. FEA hag intcrpreted
ESA Section 209 to apply to assessment of civil penalties and its regula-

tions direct the Agency to refer civil penalty actions to the Department

of Justice. 10 C.F.R. §205.203(b)(2). Similarly, in the FEA Compliance
Manual §5.800.00, FEA compliance personnel have been told that:

FEA does not have statutory authority to impose either
criminal or civil penalties for violation of its requla-
tions or orders. Such penalties can be imposed only by
a United States District Court in a case brought by the
Department of Justice. FEA's role in imposing civil and
‘criminal penalties is limited to referring such cases to
the Department of Justice. The Office of General Counsel
refers all cases to the Department after reviewing them
for sufficiency of ev1dence and proper interpretation of
© FEA regulations. .

While the issue is not ehtirely free ffom doubt, given the civil
penalty pfovisions and broad. enforcement authority already provided by
the Congress, in the view of the Task Force FEA could develop administra-=
tive procedures for the entry of administrative orders providing for the

payment of civil penalties without a further grant of statutory authority.
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Requiring administrative orders of assessment to be.enforceable in the
courts pursuant to ESA Section 209 seems consistent with the-overall‘

legislative scheme.

2. Authority to Compromisé Civil Penalties

Althoﬁéﬁ FEA has never sought tb'assess civil penalties, it has
'in'fact cohpromised civil éenaltiés in resolving administrative compliance
actions.; FEA regulétions pfovide for the compromise of civil penalties'
as follows: | | |

When the FﬁA considers it to be appropriate or advisable,

it may compromise, settle and collect civil penalties.

10 C.F.R. §205.202(b)(2).

Indeéd, FEA'S practicé of comproﬁising civil penaltieS'followé tﬁe
practices of its predecessor agencies, the Federal Enefgy-Office ana the
Cost of Living Council, both of which had esﬁablished procedures for the
compromise of civil penalties. See 10 C.F.R. Subpart L, 39 F.R. 1924;
(January 15, 1974); 6 C.F.R. Subpart G. The procedures which FEA currently

follows in compromising civil penalties are included in the FEA Compliance

gggggl.§5.700.00 et seq. Thrbugh these procedures, FEA and the violator
of an FEA'regﬁlation or order, can mutually agree to a compromised ‘amount
of civil penalty, -taking into account considerations such as the magnitude
of the violétion and the degree to which a civil penalty suit would be

succéssful‘if instituted by the Department of Justice. FEA Compliance

Manual §5.703.00. Since amounts are. not unilatefally imposed by the FEA,
but are agreed to by the violator, there is no contest between the parties

to be heard in a civil action brought in a federal district court.
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The ability to compromise civil penalties is.cénsistent with FEA's
current enforcement procedures. FEA may enter into é consénﬁ order.with
a violator to resolve an outstanding compliance investigatién. While a
consent order must state the relevanﬁ facts upon which it is based (10 C.F.K.
§205.197(a)), it need not include the full findings of fact and conglusions
of law as required in a remedial order. The absence of these conclusions
is one advantage of the consent order procedure — permi;ting an ekpe@itéd
processing of a compliance action without é full scale proceeding necessary
- for the issuance of a remedial order. Since a violator of FEA's,regﬁla—
tions is subjéct to civil penalties, FEA could not completely resolve a
compliance proceeding in a consent order unless it also had authority to
resolve the issue of a violator's civil penalty liability. To require
FEA to seek a civil action through the Department of Justice to assess
penalties when the violation itself can be resolved in an ekpeditéd proce-
dure through a consent order would unnecessarily burden the courts and
hinder FEA's efforts to resolve violations through consent orders. Thus,
FEA can compromiée civil penalties and does so in approximately 90% of
its cases. |

‘Although Céngress has has not éxpressly grahted FEA authority to
compromise civil penalties, it has been aware of the procedure for a long
time. In response to a March 31, 1975 request from Congressman John E.
Moss, Chairman of the Subcommittee on Oversight and Investigations of
the House Committee on Interstate and Foreign Commerce, FEA noted the

following:
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Pursuant to the advice of the Department of Justice and
consistent with the practice of the Cost of Living Counsel,
FEA has operated on the assumption that it does not have
‘statutory authority itself to impose civil penalites on a
company that has violated the FEA regulations.” An order
imposing civil penalties can be issued only by a Federal
district court after the case is referred by FEA to the
Department of Justice. However, the FEA does believe it
has the authority to “"compromise" civil penalties prior to
the referral of a case to the Department of Justice, and
such authority is expressly assumed in 10 C.F.R.
§205.202(c)(2) of FEA's procedural requlations.

The statement was later included in the FEA Report of Compliance
and Enforcment Activities submitted to Moss' Subcommittee in April of 1975.
It was also included in a statement made by Robert E. Montgomery, Jr. on
April 10, 1975 before Senator Henry M. Jackson, Chairman of the Permanent
Subcommittee on Investigations of the Senate Committee on Government Opera-
tions. In addition, at the request of Senator Edward Kennedy, Chairman
of the Subcommittee of Administrative Practice and Procedure of the Senate
Committee on. the Judiciary, Congress conducted a six-month investigation
into FEA's enforcement program during 1975. . In the report published at .
the conclusion of the investigation, the Subcommittee found that:

{tlhere ‘were no proceddres, guidelines, or even a compre-

hengive pollcy reyarding seeking and collecting civil

penalties against companies that violate the price regu-—

lations, negotiating compromises on such penalties, or

assessing the dollar amount of such penalties. The Federal

Energy Administration: Enforcement of Petroleum Price

Regglatlons, Report of the Subcommittee on Administrative

Practice and Procedure of the Committee on the Judiciary of

‘the United States Senate, 94th Cong., lst Sess. 10 (1975)
(Emphasis supplied.)
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The report further noted that FEA had offered interim guidance on
civil penalties through the distribution of a document entitled "FEA Policy
on Civil Penalties™” which discussed compromises of civil penalties. Id.

_If FEA were not authorized to compromise civil penalties, Senator Kennedy's
Subcommittee (which is responsible for administrative practice and procedure)
would certainly have noted that fact iﬁ<its report. To the contréry, the
Committee recommended that FEA “effectively implement the recently adopted

procedures [FEA Compliance Manual] to ensure that the handling of penalties

and other areas of enforcement policy are applied uniformly. . . .” 1Id.
at 42. Thus, it appears that Congress, through its committees in both
the House and in the Senate, knew of FEA's position regarding cﬁmpromise
of civil penaltieS'andaendorsed it.

Congress, moreover, has extended FEA's authority to enforce the
price and allocation reqgulations in the EPCA without ever denying FEA's
authority to compromise civil penalties. Indeed, in the section 452 of the
EPCA, Congress amended the penalty provision of the EPAA to increase the
amount of civil penalties for which é violator of FEA regulations could
be iiable. Even though Congress specifically addressed FEA's civil penalty
authorities in connection with that legislétion, it did not even hint that
suchAauthority might be outside the scope of the Agency's jurisdiction.
VII. CRIMINAL ACTIONS

A. Proscribed Conduct and Consequences

Regulation of the petroleum industry has lead to intentional
avoidance of FEA's pricing or allocation restrictions by a number of firms

and individuals. Where willful violations are detected, the FEA investigates
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the case with the aim of referring it to the Department of Justice for
prosecution, in addition .to remedying the violations. In investigating
potential criminal actions the FEA has historically employed special
procedures to accommodate the gravity of the violative conduct. and.the
Constitutional protections afforded the offender.

The initial statutory authority to impose criminal sanctions was
derived by the incorporation of Section 208 of the Economic Stabilization
Act of 1970 into Section 5(a) of the Emergency Petroleum Allocation Act -
of 1973 (EPAA). 1/ Section 208 provided in relevant part:

(a) Whoever willfully violates-ény order or regulation
under this title shall be fined not more than $5,000
for each violation. :
This provision was promulgated as §205.202(b) of the Federal Ehergy~ -
Administration Regulations at Chapter II of Title 10 C.F.R.:
Any person who willfully violates any provision of
this chapter or an order issued pursuant thereto
shall ‘be. subject to a fine of not more than $5,000
for each violation. Criminal violations are prosecuted
by the Department of Justice upon referral by the FEA.
The Energy Policy and Conservation Act (EPCA) created with its

enactment on December 22, 1975, a schedule of both civil and criminal

1/ ‘In addition, under §12 of ESECA, whoever vidlates any provision
' of §2 or §11 of ESECA, or any rule, regulation or order issued

thereunder, shall be subject to a criminal fine of not more than
$5,000 for each willful violation. Any person who offers coal
for sale in interstate commerce in violation or a coal allocation -
order or regulation issued under §2(d) of ESECA is subject to a
civil penalty of not more than $2,500 for each nonwillful violation,
as noted above, and a fine of not more than $50,000 for each knowing
and willful violation that occurs after the imposition of a civil:
penalty for a previous violation.

e
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penaltles tallored to violations at various levels in the petroleum 1ndustry
and added new teeth to the criminal sanction by prov1d1ng for a penalty

or conflnement for both individuals and corporate off1cers. Sectlon 482

[N

superceded the reference to §208 of the Stab111zat1on Act in §5(a) of the
EPAA and added the followmg- ’

“(B) Whocver w1llfully v1olates any provision of such
regulation, or any such order shall be 1mprlsoned not
more than 1 year, or —

(1) with respect to activities relatlng to thp
-production or refining of crude oil, shall be:
fined not more than $40,000 for each violation;

"(1i) with respect to activities relating to the
distribution of residual fuel o0il or any refined
petroleum product (other than at the retail level),
shall be- fined not more than $20,000 for each
violation;

“(iii) with respect to activities relating to the
distribution of residual fuel oil or any refined .
petroleum product at the retail level or any other

person shall be fined not more than $10,000 for

each violation;

or both,

“(4) Any individual director, officer, or agent of a
corporation who knowingly and willfully authorizes,
orders, or performs any of the acts or practices con-
stituting in whole or in part a violation of para-
graph (3), shall be subject to penalties under this
subsection without regard to any penalties to which
that corporation may be subject under paragraph (3)
except: that no such individual director, officer, or
agency shall be subject to imprisonment under para-
graph (3), unless he also has knowledge, or reason-
ably should have known, of notice of noncompliance
received by the corporation from the President."
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This section, which was effective December 15, 1975, both increased the
monetary penélty and provided, for the first time, for imprisonment. With
regard'to corporate personnel, Section 452 of the EPCA makeé a knoQiné and
willful action which constitbtes a violation under that seé£ion punishable
by any of the criminal or civil sanétions availébie. Impbéition of the |
sanctions requires reference to the Department of Justice under lb C.F.R.
'§205.203(c)(2).

| A caveat to the imposition of criminal sanctions against corporéte
officers is written into Séction 452 and is found in the regulation at 10
C.F.R. §205.203(e)(1). The section carries the proviso that imprisonment
may not be imposed unless the official has knowledge or should have known
of notices of noncompliance received by the corporation from the FEA.
"Notice of noncoampliance™” was defined in the regulation-implementing Section
452 of the EPCA to include any written notice that the FEA believes the
corporation to be acting in violation of the regulations or order,. including
a notice of probable violation. On November 5, 1976, this prerequisite
waé narrowed in definition to include only consent orders and remedial
orders.

The effect of this réquirement is to unnecéssarily restrict the

prosecution of corporate offiéers. The difficulty arises that a
corporate officer is given ample opportunity to assure himseif that

evidence of his activities constituting the corporation's violations
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in the first instance is unavailable to prové the case against him..
The government has the burdeh of not just proving the case against the
official, but must first establish the case against the corporation, and
then prove that the official knew or should have known that phe FEA
established the case. Only then is proof offered that the official |
authorized, ordered, or performed the acfs constituting a violation
of the regulations. By contrast, the members of aApartnership or the
officers of a non-incorporated firm are subject only to the language,
"any person who willfully violates.” ‘The statutory'shield protects those
co:borate officials who are unaware that-a criminal or unlawful |
practice is éccurring, but also provides a haven to persons who may
have committed willful and knowing acts in violation of the regulations.

The number of corporate officials subject to liability under
this section of the EPCA was expanded by the definition of “agent* at
§205.202(e) s |

"agent” shall include any employee or other person

acting on behalf of the corporation on either a

temporary or permanent basis, whether or not he has

authority to engage in the particular activity

involved;

The effect of this definition and restriction on imposing a sentence to
confinement discusseé in the precéding paragraph, is to overprotecﬁ a large
nurber of corporate employeés who are in a position to commit a willful viola-
tion. They are saved from the prospect of prison through the forewarning that
they must receive in a notice of noncompliance even if they are in a position

where receipt of the notice, for the purpose of the statute, is unlikely to

be received. It would seem that the burden of proving that the corporate
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agent has knowingly and willfully authorized, ordered or performed an

act would provide sufficient provtection from prosecution and imprisonment.
The requlation at §205.203(f) contains a reference to proéecution

for a violation of 18 U.S.C. §1001 (1970) which is'not found in the stathtes.

governlng the FEA:

(f) OtherApenaltles. Willful concealment of material
facts, or false or fictitious or fraudulent statements -
or representations, or willful use of any false writing
or document containing false, fictitious or fraudulent
statements pertaining to matters within the scope of the
EPAA or FEAA by any person shall subject such person to
. the criminal penalties prov1ded in 18 U.S.C. §1001

(1970).

There is no indication Why this section~was‘inserted.into the regulation
and it appéars superfluous to the provisiéns of 18 U.S.C. §1001.
| Violations of 18 U.S.C. §1001 are frequently discovered in FEA
investigations and are referred to the Department of Justice as such.
Other violations of the criminal code may also comé to light and be sub-
mitted for prosecution through FEA channels,'gigg, 18 U.S.C. §3f1. Conspiracy
to commit an‘offense against or to defraud the United States arises in the
more comélex transactions utilized to thwart the effect of the pricing regu-
1at10ns, or to secure allocations through the use of documents prepared by
conspiring partles. An abuse of this sort found in the entitlement program
could result in'a violation of 18 U.S.C. §287, False, Fictitioqs or Fraudulent
claims.
Thése e#ambles belabor the point that a person violating an FEA
_regulation may, in addition to or in furtherance of that violation, simul-
taneously commit a crime under Title 18 which the FEA will .investigate.

In the course of FEA's investigation of activities which violate the
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regulations and relevant criminalvstatutes, there may be-aéditioﬁai viola-
tions of 18 U.S.C. §201, Bribery; §1521, Perjury; or §1501 et seq.,
Obstruction.of Justice which the FEA will inQestigéte or forward to the'
FBI. Mention should also be made that violations of statutes énd regﬁla—’
tions administrated by theVInte;nal Révenue Service, the Uhited States
Customs Service, and the Securities and Exchange Commission may be dis-
covered during FEA's investigation. This information 1is passed to thé

appropriate agency.

1. Disposiéion of Criminal Case Referrals

Again, With'respect to civii and criminal actions, FEA‘may not
proceed directly to court but must convince the Department df Justice to
take on such actions. Accordingly, the fines and penalties provisiohs of
the EPAA and ESECA have_not been sufficiently tested. Most of the criminal
and, for that matter, civil cases referfed to the Department of Justice to
date have either been for violations of other statutes or, if under the
EPAA, have not been finally adjudicated. No cases have been brought under
ESECA. It is still not settled, for'example, whether each déy oflé Qiola—
tion will be deemed a separate violation. FEA hasAinterpre£ed the statuté
this way, but no final decisions have been réﬁderea by the courts which
uphold this interp;etation. Nor is it clear what the policy of the Depart-
.nent‘ot Justice will be in this regard. 'lo date, ohly oneé major c¢riminal
action‘has'been brought by the Departmenf on behalf of FEA — the Gulf

Oil entitlements case — and that only after FEA fought for and won a
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pledge of active prosecutibn all the way to the Deputy Attorney General.

See U.S. v. Gulf 0il Corp., 408 F.Supp. 450 (D.C. Penn. 1975).

_Sinée the beginning of 1975, the Compliance Division of tﬁe Office
of General Counsei has referred nineteen (19)4§ases to the Department of
Justice, with recommendations for criminal prosecution. Of those nine-
téen referrals, threé'(3) have resulted in guilty pleas to one or more
charges, iﬁdictnents have been issued in two (2) referrals, with no further
action appareﬁt from iile reviews, four (4) referrals have been forwarded
by the U.S. Department of Justice to the U.S. Attorney's Offiée with recom-
mendations for criminal prosecution, with no further action apparent from
file reviews,'and tgn (10) referrals have resulted in the'U,S; Depar tment
of Justiée and/or its U.S. Attorney's Offices declining to bring criminal
proseéutions. |

With respéct to the three (3) guilty pleas, the Harry Hall referral
for'alleged violations of 18 U.S.C. §1001 and 10 C.F.R. 212.93(a).was
resolved by his pleading to one (1) count of a nine (9) count indictment
for giving false information to a government agency concerning the sale
price of gasnline. He was sentencea to five (5) years imprisonment, with |

A all but thirty (30) days suspended, and fined $7,500. 1/ Charles Nelson

1/ Two (2) pre-1975 referrals represent the only other cases where a
sentence or probation was imposed by the trail court. John Pizzi
plead guilty to charges that he gave false information to the IRS
concerning gasoline sale prices, and was sentended to two (2) years
probation and fined $5,000. Shirley Ann Vixie was found guilty,
after a jury trail, of obstructing justice in relation to her

(footnote continued)
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plead quilty to a charge of submitting false documents to the FEA con-
cerning gasoline prices which resulted in customer overcharges of:
$26,722, Mr. Nelson was fined $5,000. Charles Reed plead guilty to a
charge of falsifying gasoiine base period records which resulted

in customer overcharges of $40,000. Mr. Reed was fined $11,000.

With respect to the ten (10) referrals which the U.S. Department
of Justice's Economic Litigation Section and/or its U.S. Attorneys |
decided'not to prosecute criminally, the reasons for such dispoSitioh
(to the extent reasons were committed to writing) varied. 1In at least
two of those referrals, the Economic Litigation Seétion indicated
it would not proceed with criminal prosecutions because of inadequate
investigations, and insufficient or conflicting documentary evidence with
which to support the criminal charges. 1/

In several other referrals, the Economic Litigation Section felt

that the potential penalties associated with the applicahle felony charges

(footnote continued)

misrepresentation of 8,162 gallons of regular gasoline as being
premium gas. She was sentenced to six (6) months in jail, all but
five (5) days of which was suspended, and fined $5,000.

1/ Similarly, 'in two (2) pre-1975 referrals the Department of Justice
’ felt that there was inadequate evidence to support the charges.

In one, the U.S. Attorney’'s Office requested FEA to audit the books
and records ol a4 company to beller determine that company's inter-
pretation of certain regulations of fuel oil prices so that
the issue of intent would be more clearly focused. In the other,
the Economic Litigation Section concluded that certain conflicting
documentary submissions by the company under investigation negated
Justice's ability to prove the element of willfulness.
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were too severe in relation to the alleged violation. 1In one such referral,
the Economic Litigation Section wrote a-memorandum to the U.S. Attorney
under whose jurisdiction the alleged offense had occurred, setting forth
certain considerations.which led them to recommend against criminal prose;
cution. The memorandum indicated, inter alia, that the Department of Justice
had attempted to avoid the appearance of “Big Goverﬁment" being oppressive
to "little people” and that they therefore had been less likely to recom-
mend prosecutions under 18 U.S.C. §1001 againét-owners of small businesses.
The memorandum further advised that the Economic Litigation Section did

not believe there was any present sympathy in the public, judiciary or
Congress for taking a hard line against retail service station operators.

In the case of similar conduct by large entities, however, théy felt they
would be inclined to seek Ehe heavier penalty.

In another referral which was not prosecuted criminally, the Economic
Litigation Section. recommended only civil action because all similar cases
involving overcharges by retailers brought throughout the country — and
especially in the jurisdiction where the offense allegedly occurred -- up
to that time (March 8, 1977) had been handled civilly. Finally, in one
referral where the U.S. Attofney received the files with the Ecoﬁomic
Litigation Section‘s recommendation for criminal prosecution, 1/ the

U.S. Attorney involved found that after a complete review of the file,

1/ FEA referred to matter to Economic Litigation Section of -the
Department of Justice in June, 1975.
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the case did not warrant Federal criminal prosecution at that time (June,
1977). Unfortunately, the U.S. Attorney gave no written reasons supporting
that determination, and the Economic Litigation Section attorney who referred
the case was similarly unaware of the reasons behind the decision not to
prosecute,
VIII. . PRIVATE ACTIONS

A. Actions Against the:FEA Under the EPAA

1. Jurisdiction

Sections 210 and 211 of the ESA, as incorporated in §5(a)(l) of the
EPAA, provide for judicial review of cases or controversies arising under
the EéAA. ‘Section 210 provides for private actions, which will be discussed
below. Section 211 provides for suits against the FEA. Under §211(a),
exclusive original jurisdiction of such cases is lodged .in the district
courts; and §211(b) provides for exclusive appellate jurisdiction, similar
to that of a circuit court of appeals, in a specially created Temporary
Emergency Court of Appeais ("TECA"). Section 211(c), furthermore, provides
that whenever a district court determines that a “"substantial constitutional
issue exists,“ the district court shall cértify such issue to the TECA. 1/
significantly, there is no statute of limitations for filing actions

under §211 of the ESA. Laches is the only bar to dilatory actions.

1/ The TECA determines the appropriate manner of disposition, including
a determination that Ui entire action be sent to it. To date, the
district courts have used the certification provision very sparingly,

- as most constitutional claims have turned out not to be “substantial™
and have been dismissed at the district court level. Among those
cases where the TECA has reviewed certified constitutional issues
are Condor QOperating Co. v. Sawhill, 514 F.2d 351 (TECA 1975) .cert.
denied, U.S. (1975); and Griffin v. U.S., F.2d
(TECA 1976), cert. denied, U.s. - (1976). 1In each case,
the TECA declined to hold the FEA regulations or orders unconstitu-—
tional.
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2. Standards of review

The standards for review of FEA regulations and orders are set
fofth in §211(d)(1). Under this provision, no regulation may be enjoined
or set aside unless its issuance is determined to be in excess of the-
agency's authority, arbitrary or capricious, or otherwise unlawful dnder
the criteria set forth in 5 U.S.C. §706(2) (the Administrétive Procedure
Act). Orders of the FEA are subject to a different review standard;
namely, whether the order is in excess of the agency's authority or based
upon findings which are not supported by substantial evidence. 1/

3. Injunction authority

Section 211(6)(2) contains a special limitation on the power -of
a district court or the TECA to enjoin FEA regulations or orders, either
temporarily or permanently. Such injunctions may be issued, but only to
a person who is a party to litigation before the court. Thus, a person
. subject to an enjoined FEA regulation, but who was not a party, must argu-
. ably seek its own injunction or continue to comply with the regulation
or oraer. This provision has had a tendency to cause a proliferation of
litigation, but it has also had the benefit of helping the‘agenéy to main-

tain the status quo pending final judicial resolution. 2/

pvs The standards for judicial review are discussed in greater detail
: in an earlier section of this report.

2/ For example, when the FEA's regulation of service station rentals
under the EPAA was enjoined by a district court in Shell 0il Co.
v. FEA, F.Supp (S.D. Tex. 1975), several similar lawsuits.
were filed in other jurisdictions. The plaintiffs in those cases,
however, continued to comply with the rent regulations, while the
Shell decision was on appeal to the TECA.
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4. Declaratory judgments

Section 211(e)(1l) of the ESA grants the district courts jurisdictioﬁ
to declare FEA regulation and:otders unlawful under essentially the same
~criteria as those set forth in §211(d)(1). , -

A final judghént of the TECA that enjoins or sets aside any statutory
provision of the EPAA or any regulation or arder issued théreunder is autd-
‘matiéally postponed for 30 days from the date of'entry.- ESA §211(f). if
a petition for a writ of certiorari is filed with the Supremé/COUrﬁjwithin
such 30 daYs, the stay of judgment is automatically continued pending final
disposition by the Supreme Court. '

In sum, the usual panoply of judiéial relief is availéble to private
litigants challenging FEA regulations -or drders issued under 'tl.he EPAA;
and the standards of judicial review do not.depart significantly from
those customarily associated with review of agency regulations or orders ‘
under f.he Adrﬁinistrative Procedure Act (“APA"). 1/ Injunctive relief is
limited to the parties before the court, and a special court of appeals
with exclusivé‘original jurisdiction over substéntial constitutional

issues has been established, thereby elimihating the phenomena of the

-1/ This is so despite the fact that FEA's actions are explicitly
excluded from the judicial review criteria set forth in Chapter 7
of the APA. See ESA §207, as incorporated in §5(a)(l) of the

. EPPA. The significance or purpose of this éxclusion is difficult
to discern in view of.the specific reference in §211(d)(i) of the
ESA to the review criteria of Chapter 7 of the APA.
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"race to the courthouse” and the "law of the ¢ircuit," resulting from

potentially inconsistent decisions in the circuit courts of appeals.

E. Actiqns AQainsﬁ the FEA Under ESECA

Judicial ﬁeview of FEA regulations and orders issued undef ESECA
is provided for ih §7(i)(2) of thg FEAA; Review of fulemakinés of "general
| and-national appliéébility" may be had by filing a petitioﬁ f@r review
in the U.S. Court of Appeéls for the District of Columbiawcircuit‘within
30 days after promulgation, while review of rulemaking of‘fgeneFal, but
less ﬁhan‘natioﬁal, applicability” may be had by ﬁiling a petition in
the U;S. Couft of Apbeals‘“for the appropriate circuit: within 30 days
after promulgation. FERA §7(i)(2)(A). The district éourts havg'explusive
original jufisdictional over all other cases 6r controversiesiérising
under. ESECA. FEMA §7(i)(2)(B)- Significantly,. there is no statute of
limitations applicable to cases or,dontroversies brogght in the district
courts. It.is assumed that appeals of district court decisions must be |
taken to the cirquit court of appeals in.which the district court is located.

The standqrds of review for actions brought under ESECA via §?(i)(2)'
of the FEA Act are presumably those contained in Chapter 7 of the APA.V |
'Similarly, the statutes are silent with respect to the nature of 3uaicial
relief available, so it is presunéd that there is no limitation on the
relief the courts may grant. . A

To date, only a handful of lawsuits have been brought under ESECA

and none of thes cases has reached final adjudication.
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C. Private Enforcement Under the EPAA

Section. 210 of the ESA, as incorporated in tne EPAA, authorizes
private suits for damages and other relief, including declaratory and
injunctive relief, to be brought. in district court by “any perSon'suffering
legnl wrong because of any act or practice arising out ofbthis title, or
any order or regnlation issued pursuant theretn.“ ESA §210(a).

In any such action brought against a person seiling petroleum products
covered under the EPAA, the plaintiff may, in the discretion of the court,
be awarded attorney's feés and costs; and, if the overcharge is "willfnl,"
the plaintiff may recover “an amount not more than three times'the amount
‘of the overnharges" or “not less than $100 or more than $1,000," whichever
ié greater. ESA §210(b).

Where theldefendant establishes that the overcharge was "not inten-
tibnai and resulted from a bona fide error notwithstanding the maintenance
of procedures reasonably adopted to the avoidance of such error,” liability
is limited to the amount of the overcharge. ESA §210(b)(2). Where the
overcharge is not “willful,” no action for an overcharge may be brought,
unless the purchaser has "first presented»to the seller . . . a bona fide
claim for refund of the overcharge and has not received repayment of such
overcharge within ninety days from the date of the presentation of such
claim.” Id. The term “"overcharge" is defined as any amount in excess of
"the applicable ceiling [price] under the regulations or orders issued

under this title.”
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Due to a variety of factors, including the failure of FEA to complete
its audits of most large petroleum firms expeditiously or to interpret.
certain key provisions of ‘the regulations, private damage actions under §210

of the ESA are now proliferating at a rapid rate. Moreover, as a result

of the recent decision of the TECA, Longview Refining Co. v. W.R. (Bill)
Shore, _ F.2d ____, 'CCH Federal Enefgy Guidelines §26,068 (T.E.C.A.,
Feb. 15, 1977), the Agency:is being routinely joined as a éarty in actions
which previously would have involved only the private parties: In Longview,
the TECA held that FEA should be joined as a party, because (1) the agency
had “considered, investigated, or determined various aspects of plaintiffs
' cases," and‘(Z) the agency's “"expertise and responsibility with respect -
to interpreting, applying, and enforcing the regulations in controversy"
ﬁay be helpful to the court. Id., at 26,537. As a result; FEA-is finding
“itself in situations where it has not cohpleted-(or perhaps not even com-
menced) enforcement action against the private defendant, but the'plaintiff,'
.. through discovery, is“uncovering evidence of violations of FEA regulations
warranting agency compliance action or at least active and extensive parﬁici—
pation in the fact finding aspect of the lawsuit. Iniaddition, many of
these cases involve regulatory issues which FEA has neglected to resolve
and whose resolution would'clearly benefit from FEA's special expertise.

In appropriate instances, the FEA may move to stay the judiciél
proceedings to allow the agéncy to complete a related compliance proceeding

and/or to igsue a definitive interpretation of its regulations. See, é.g.,'
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Evanson v. Union 0il Co. and FEA, F.Supp. } -, CCH Federal
Energy Guidelines, 426,056 (D. Minn. 1976). However, due to the égency's
unusually poor (and by now widespréad) record of not qompleting such ad-
ministraéive proceedings in a timely manner, the courts are.increasingly
inclined to permit private actions to proceed despite the lack of a final
agency position. |

This could be of critical importance to FEA's ovgrall compliance
effort. .The TECA‘S Longview decision insures, to some extent, that the
agency will be a participant in such judicial resolutions. However, as
the courts are to become the arena  in which .novel regulatory decisions
are made, substantially greater emphasis and support should be given to
ﬁhe'agency's active participation, at least as a "friend of the court,"
in such litigation. FEA's ligitation effort to date in private actions
has concentrated principally on requesting more time for the agency to
résolve outstanding issues outside of court rather than taking an éctive
role in the litigation.

D. Private Enforcement Under ESECA.

“Section 12(b)(5) df the ESECA authorizes any person suffering legal
wrong because of any act or practice arising out of any violation of the
‘provisions of Section 2.of ESECA (relating to coal conversion and alloca-
tion) or Section 11 (relating to energy infarmation), or of any rule,
regulation, or order issued pursuant to those provisions, to bring civil

action in district court for appropriate relief, including an action for
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a declaratory judgment or a writ of injunction. No suits have been filed
under this provision to date.

IX. JUDICIAL ENFORCEMENT OF SUBPOENAS , SPECIAL REPORT
ORDERS AND FREEDOM OF INFORMATION ACT ‘

A. Subpoena Enforcement -

Section 5(a)(l) of the EPA incorporates by reference Section. 206
of the ESA and provides that the Administrator.or his duly authorized
agent shall have authority, for any purpose relating to the EPAA, "to
sign and issue subpoenas for the attendance and testimony of witnesses and .
the production of relevant books, papéns; and other documents.” In the
case of a refusal to obéy such a subpoena, . the Administrator or his dele-
gate may request the Attorney General to seek the aid of the district court
of the United States for any district in which the peréon or company subjeét
to the subpoena is found to cdmpel appearance to give testimony or to pro- ‘
duce the requested documents.

Sections 13(b) and (e) of the FEA Act also specifically authorize
the Administrator to collect information and to issﬁe subpoenas to compel
the production of doéunents and records needea to perform the energy informa-
tion gathering‘functions specified in the Act. 1In the case of contumacy
or refusal to obey such subpoena, any appropraite United States District
Court ma§ issue an order requiring the party to whom such subpoena is
directed to appear and to give testimony or to produce the requested
documents.’ FEA §13(e)(2). Any failure to obey the order of the court.

may be punished by the court as a contempt. Id.
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Finally, §li(a) of ESECA directs that the FEAl Adminisf:rator "réquest,
acquire and collect such energy information as he determines to be neces-
éary to assist in the formulation of energy policy or to carry out the
purposes.of this Act or the Emergency Petroleum Allocation Act of 1973.*
The Administrator (or his designee) is specifically authorized “to sign
and issue subpoehas for the attendance and testimony of witnesses and
the production of books, records, papers, and other documents," ESECA
§11(b)(1)(B). He (or his designee) is also permittedito'enter and inspect -
any business premise -or facility (including books, records, other documentc
or stocks of énergy resources) for purposes of verifying the accuracy of .
any énergy information submittéd to .FEA, vprovided he presents'proper‘creden—
tials and Qritten notice. ESECA §11(b)(2).

To enforce an administrative subpoena issued under ESECA, the Admin-
istfator may request the Attorney General to petition the district court,
within whose jurisdiction any inquiry is carriea on, for an order requiring
coﬁpliance therewith., ESECA §11(b)(3). Any failure to obey the order of
the court may be punished_by‘the court as a contempt. Id. The authority
contained in ESECA with respect to obtaining reliable energy information
by, .inter alia, subpoena is "in addition to, independent of, not limited
by, and not in limitation of, any other auﬁhority of the Federal Energy

"~ Administrator.” ESECA §ll(g)(1l).
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-+ . As.has been noted, supra, the FEA's subpoena powers have received

broad support -from the TECA. See, U.S. v. Empire:Gas Corp., -F.2d
. CCH. .Federal Energy Guidelines ﬂ26,065 (Em. App., 1976). .-

. B. Special Report Orders

- In addition to. subpoena powers, FEA has authority under the FEA
Act and, ESECA to require, by “general or special orders," ‘persons engaged |
" in the petroleum indus#ry and in other energy industries to prepare specialA
reports or to answer written ‘interrogatories.. FEA Act §13(b) and (c);
.ESECA ‘§11(b)(1)(A) and (C). FEA utilizes this authority_té require persons
subject to the petroleum price and-allocation regulations to prepare what
are.cﬁmmonly called “"special report orders" regarding their compliance with
the regulations. See 10 C.F.R. §210.91.

As has been noted above, two lawsuits have been filed -challenging

FEA's authority to issue speciai report orders. Crown Central Petroleum

Corp. v. FEA, C.A. No. ‘ (D. Md.); Powerine Refining Co. v. FEA,

C.A. No. - (C.D. Calif.). The Powerine case also challenges FEA's
éuthority.to issue a special report order in connection with a compliance
proceeding after an NOPV has been issued to the firm in question. Neither

of these cases have been briefed or argued. ESCA Section 12(b)(4) provides
for the enforcement of Special Report Orders issued pursuant -to FEAA Sections
13(b) and 13(c) and ESECA Section 11(b) by the Department of Justice.: To
date there have not been any cases brought to enforce compliance with an

SR,
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C. Freedom of Information Act Cases

Several firms have filed extensive requests for information under

_the Feedom of Information Act -("FOIA") in connection with litigation

pending or contemplated against FEA. One case, Coastal States Gas

Corp. v. FEA, C.A. Nb. 76-1173 (D. C.), challenges the FEA's complianée

with the "indexing" requirements of the'APA, 5U0.5.C. §552(a)(2), and
involves a request for a massive'amounf of compliance related documents.
4 Arguably,‘if it can be estéblisﬁed that FEA's failure to comply‘with the
APA'svindexing requirement resulted in the nondisclosure of documents
ﬁhat serve as agehcy precedents, decision criteria, instructions or so
called "secret léw," than compliance action relatéd to such doéuments
may be collaterally attacked.' Similarly, sevefal major oil companies
subject to the'EPAA requlations and utilities subject to ESECA afe
attempting to use FEA's repeated inability to respond in a timely |
manner to their FOIA requesfs as a basis;for éttaching'related agency

orders.

X. REPRESENTATION BY DEPARTMENT OF JUSTICE

A. Statutory Authority

The Departnent of Justice ("DOJ") has statutory authority to repre=

sent all federal agencies in court, “except as otherwise authorized
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by law" 28 U.S.C. 6516. See also 28 U.S.C,_§§518—Sl9. 1/

Under the “exception" clause, several.federalvagencieé (including
the Department of Labor, almost all independent regulatory commissions;
the Veterans Administration, the Environmentél_Protection Agency, the
Bureau of Mines and others) have obtainea explicit authoriﬁy{ either
‘ by statute or by agreement with DOJ, to represent themselves iﬁ some or
all of their civil litigation. |

In addition, the Judicial Review Act of 1950, 28 U.S.C: §2341
et seq., provides that iitigation in the United States courts of appeals
and the Supreme Court involving appellate.review of final orders of
-several agencies and departments, including the Federal,Conmuniqations
Commission, thevMaritime Cohmission, fhe Atomic Energy CqmmisSion (now.:'
the Nuélear Regﬁlatory»Commission),:and the Secretary 6f Agriculture,
4ﬁay be conducted by such agencies on their own behalf.

Finally, cursory research indicafes that at least a dozen other
agencies conduct all or a portion of their civil litigation, pufsuant to

informal arrangements with DOJ. Generally, the more complex the subject

1/ The full text of 28 U.S.C. §516 reads as follows:
'§516. Conduct of Litigation Reserved to the Department of Justice -

"Except as otherwise authorized by law, the conduct of litigation
in which the United States, an agency, or officer thereof is a
party, or is interested, and securing evidence therefor, is reserved
to officers of the Department of Justice, under direction of the
Attorney General. '
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matter of the litigation, the more likely it is the agency will. assume
responsibility for it. - In this respéct,,FEA appears to be an anomaly.
To date, except for extremely rare occurrences, DQJ has refused
to relingquish officially any of the statutory authority it has over the
conduct of FEA's litigation. However, as will be discussed more fully
within, DOJ is not adequately.staffed and~lacks sufficient proximity
-to and comprehehsion of the nétionfs extremely complex and rapidly
" developing energy regulatory programs to exercise control over the
conduct of FEA's litigaﬁion:effectively or wisely. Consequently, the
DOJ staff lawyers assigned to FEA cases have grown increasingly (and
are often almost totally) dependent on the input of FEA's own litigation
attorneys for the successful conduét of their cases. Control, in many
cases, therefore, is being exercised in name only by DOJ attorneys
and without sufficient appreciation for the consequences of such liti-

gation on national energy policy. 1/

1/ DAJ attorneys do not ordinarily know what issues are important to .
the agency, particularly in view of FEA's frequently shifting regu-
lations and programs. Cases which may look very straight forward on
their face may involve subtle issues of critical import to the
agency's compliance effort — e.g., the. "transaction” definition
has surfaced in some cases without being labled as such, and DOJ
would have no reason to know these cases are important. Moreover,
many of the cases are so complex that to brief and argue them
properly requires a mastery of the facts, the regulatory proqrams
and U pruceedings involved, which DAJ attorneys often have no
time to attain and which they cannot obtain merely by having the
agency prepare a litigation report. A lawyer practically must live
with FEA‘s regulatory programs if he or she is to brief and argue
them persuasively. Thus, given the enormous caseloads of the DOJ
staff attorneys, it is easier for them to brief “legal" issues rather
than to master the regulations and the factual and policy issues
in a particular case.
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‘The FEA'S litigation staff is prohibited by DOJ from assuming:
direct’ control of FEA's cases. ' Agency -attorneys must be content to
influence the outcome of the agency's litigation by indirect means,”
such as providing draft pleadings and briefs and suggestihg appropriate
litigation stratedy and argument to their- DQJ counterpa;ts.- On several -
occasions; agéncy suggestions have been ignored- and DOJ attorneys
have refused to provide an oppoftunity for the Agency to review the-
pleadings or briefs filed on its behalf. ‘[here is usually no effective
appeal of DQJ attorneys' decisions, except to higher- levels of DAOJ,
which ‘are even further removed from the matters involved and less - **
“inclined to accept advice from the Agency's counsel.- A more rudderleéss: ™
and inefficient system would be difficult to devise for the litigation -
‘of the FEA'S‘extremeiy complex and interrelated lawsuits.

B. Civil Division, DOJ-

The majority of FEA'S litigation ariseés under the EPAA and is handled
at DQJ by the Economic Litigation Seotion of the Civil Division. FEA-_
has also had some (and expects much more) lltlgatlon arlslng under
ESECA, wh1ch 1s handled by the Lands D1v151on of Dag. In addltlon,:
related cases arising under the Freedom of Informatlon Act, ot whlch
there have been: several, are . handled by the Information and Prlvacy

Section of-the Civil Division. Subpoena enforcement cases’ are customarlly
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handled by the appropriate United States Attorney‘s office, except that
the more complex and ocontroversial subpoena‘cases.aré usually referred
back to the appropriate section of DOJ's national office. Because the
majority of FEA's litigation has arisen under the EPAA,'this discussioﬁ
will focus primarily 6n'the procedures that have developed for handling
FEA‘s litigation between the Economié Litigation Seciton of*DOi‘s Civil
Division and the Litigatioh Division of FEA's Office of Géneral'Cbunsel.
.The Economic LitigationASection (hereinafter sometimes referred
to as the "Section"), is comprised of a section'chief, twn assistant
chiefs, 14 staff attorne?s, and secretarial staff. The Section has
a disporportionately largé caselégd. In addition to FEA's iitigétion,
of which the Section handles both district court and appéllate proceedings,
it also has responsibility for five other major unrelated areaé of '
litigation. These include: (1) defense of Renegbtiation Board'orders
in trials de novo before the U.S. Court of Claims; (2) virtuélly all of
the litigation of the Department of Housing and Urban Developmpnr, other
than disputes over federally-owned properties; (3) litigation arising'
out of the fixing of rates ahd the distribution of water by tﬁe Depart-
| ment of Interior for hydroelectric power, irrigation, flood control,
etc., in western states; (4) litigation in state courts over clectric
and gas utility rates which allegedly discriminate against federal
facilities; and (5) a backlog of cases that remain ffom the regulétogy
programs of the Cost-of Living Council under the Economic Stabilization Act.
. As a consequence, the Department of Justice has only four man years to

devote to FEA business.
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FEA 'cases must be squeezed in among iehgthy contract rcnegotiation

trials, labyrnthine water rights disputes, complicatedAstate court

trials over utility rates, and an extremely large caseload of‘HﬁD
litigation which has recently estimated to be from 500 to 600 cases.
'Addltlonally, the Section acts as liaison and consultant to the
Civil nghts D1v131on of DOJ on housing dlscrlmlnatlon cases and has
the usual dlstrlbutlon of Equal Employment Opportunlty Act lltlgatlon,
which it shares throughout the'C1v1l Division. The legal staff of the
Section has>increassd only modestly since the passage of the EPAA in
 November 1973; but since that time the Section has added both HUD and
FEA to its %ist of client agencies, which together account for the
majority cf its cases.

The result is that FEA is unable in many cases to pursue issues
and litigation strategy in an optimum or aggressive manner. Oral
arguments and depositions are often not carefully prepared, and FEA is
~ rarely able to cqnduct any significant discovery of its own or to takc
an active role in the private actions to which it is a party. Many

significant opportunities may be missed as a result of DQJ's understanding. 1/

1/ The Economic Litigation Section is farily typical of the Civil
Division generally. After only three months on the job, Barbara
Allen Babcock, the new Assistant Attorney General of the Civil
Division, described the condition of the Civil Division in a widely
distributed memorandum to the Attorney General, as follows:

“Presently the Civil Division is suffering from years
of inattention as to resources. Lawyers are poorly

(continued)
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C. DOJ's Procedures for Handling FEA Litiéation

There are no known written procedures for DOJ's handling of client
agencies’' litigation. Each client agency is free to establish the best
working relationship it can with the DOJ entity that represents it,
including conducting some or all of their litigation. Thus, the term
"procedures" is used loosely here to refer to a mode of operation that
has developed during- the past thrée and half years of interacﬁion
‘between the Economic Litigation Section of DOJ's Civil Division and the
Litigation Division of FEA's Office of General Counsel.

1. Defensive Litigation

Most FEA litigation to date has been defensive litigation challenging

the agency's regulations and orders. Such cases are typically decided

{footnote continued from previous page)

housed, often two or three to a room, in inadequate
space, with low-level secretarial and virtually non-
existent paraprofessional support. There is no cohesive
training or meaningful evaluation program for lawyers,
‘nor is there an identifiable career-track within the
Division for either lawyers or other personnel. Although
there are excellent lawyers- here, the quality is not
uniform because of the lack of training and supervision,
and because many lawyers are working under caseload
constraints and in condition which are not conducive

to first-rate lawyering."”

Although the Civil Division is aiming for a budget in fiscal 1979
which will correct these conditions, there is no relief in sight
prior to that time and no guarantee. or relief even then. Thus,
for the next few years, which are likely to be crucial ones for
the litigation of FEA's regulatory programs, FEA's cases are . .
likely to continue to be grossly understaffed and inadequately:
supervised by DOJ.
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on cross-motions for summary juddment without extensive discovery'
or the need for ‘an evidentiary hearing.

- Cases filed against FEA must be served both upon the agency and
the Attorney General. After a complaint is received, two étaff attorneys,.
one from FEA and the other from DQJ, are assigned to each case and they
begin to divide the labor. DOJ routinely transmits a copy bf each complaint
to FEA, together with a formal request for a “litigation report™ 1/ and
a proposed answer to be proyided by a specified date. FEA's staff attorney
“provides the draft answer and forwards available administrative records,
if app;opriate. Instead of preparing a “litigation report," the FEA
attorney usually commences thé preparation of the necessary affidavits,
motions and briefs, in coordination with-a DOJ counterpart.

. The traditional means for presénting the FEA's position in defensive
litigation involving regulatory issues has been the preparation of com-
‘prehensive litigation affidavits, which explain in detail the "rational
basis" for thé agency's regulatory decisions. Such litigation affi-
davits usuaily include secﬁioné on relevant statutory background and
legislative history, the regulatory provisiéns at issue and how they

conform to statutory objectives, the procedural history, related

1/ A "litigation report" means a memorandum describing the factual
and’legal issues in the case, the agency's position, and the
administrative records, if appropriate. For most agencies repre-
sented by DOJ, the litigation report is their major (and often
their only) input in a case. FEA, however, has always taken an
active role in the litigation of its' cases. .
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,administrative proceedings, and the likely effects»of an adverse decision.
In addition_to explaining the agency's position to the court, such
affidavits have served the further purpose of educating DQJ attorneys
about the complex regulatory programs and policies 1nvolved

Preparation'of lltigatlon aff1dav1ts is the exclusive province
of the agency;s attorneys. The preparation-of briefs‘is typicaily‘
shared between FEA and DOJ attorneys, with agency attorneys usually
_preparing the first draft of briefs or at least the statement of'facts,
and DOJ attorneys assuming the responsibility forﬂfinalizing briefs and
having them filed. DOJ asserts final authority to decide the‘final
contents of briefs whenever disputes arise. FEA, on the'other hand,
has always insisted upon its rights as a client tovreview final briefs
before they.are filed on its behalf and insists upon having an Agency
attorney at every court appearance to provide assistance. l/‘ On several
occasions FEA has been denied the right to review finalAbriefs, which
has resulted in oounterproduetive institutional disputes. |

DOJ insists on arguing all cases in court and in representing
agency witnesses in depositions, despite the fact that FEA_attorneys,
who live with the regulations on a daily basis, often know the facts
and underlying rationale of the FEA's position far better than their -

DQJ counterparts. FEA attorneys must therefore spend an inordinate

_ ;/ According to DQJ attorneys, the FEA is unique in this regard.
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amount of time and duplicative of efforts to familiarize DOJ attorneys
_with their cases. Uhder this system, the attofneys arguing cases or
conducting depositions often lack a sufficieht’appreciation for the
nuances and complexities of the agehcy‘s regulatiohs, or the many inter-
related policy considerations which an attorney should have at his or
her fingertips to argue a case well and respond effectively to questions
from the bench or opposing counéel.

2. Offensive Litigation (Including Counterclaims)

Other than counterclaims FEA has filed in response to the lawsuits
filed against it, FEA has initiated only a few civil lawsuits, and
with only a few exceptions, these have involved relatively routine and

straightforward infractions of the FEA regulations. 1/

1/ One notable exception was a case filed by FEA against Texaco 0il
Company in November 1974, seeking a mandatory temporary restraining
order to require Texaco to provide crude oil to two small, inde-
pendent refiners. Texaco had filed similar motions to enjoin the
FEA from enforcing its regulations. See Texaco v. FEA, C.A.

Nos. 74-234 and 74~244 (D. Del.). A TRO was entered in favor of
the FEA, thereby establishing for the first time the credibility
of the agency's enforcement program. The case was later dismissed
after Texaco brought itself into full compliance with the FEA's
crude o0il allocation regulations. .

The only other major enforcement action filed by DOJ was the Gulf.
0il entitlements case, in which FEA sought and obtained a criminal
indictment against the company and its high officials for their
public refusal to comply with the operation. After both the Civil
Division and the U.S. Attorney in Pittsburgh refused to seek the
‘indictment, the FEA brought the matter to the Deputy Attorney
General, who resolved the dispute in favor of FEA, The case was
subsequently dismissed after the company agreed to pay $25,000 in
criminal fines and its chief executive paid nominal civil penalties.
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The procedure for bringing a routine civil claim through the offices.
of DOJ is still somewhat vague and haphazard. All such éases are referred
to a single attorney in the Economic Litigation Section. DOJ has the
ultimate authority to decide to file such cases, to decide whethef to
file them as civil or criminal cases, and, once a case is filed, to
" determine how to prosecute it and, if necessary, séttle it. Roﬁtine
cases are generally handled out of the U.S. Attorney's offices. Such
cases are triggered by the transmittal of a litigation report prepared
by the Agency including the Agency's investigative reports. After a
case has been so referred, it is usually not heard of again until DOJ
needs the Agency'slassistanCe, it is time for trial or the case has
been decided. Occasionally, a case is returned for additional preparation
because DOJ does not believe it should be prosecuted at al;,

3. Appeals

Appeals of district court decisiéns to the TECA must generally be
approved by the Solicitor General of DOJ. This is usually a pro forma
matter énd is handled administratively by the Economic'Litigation
Section, which has the line responéibility for the conduct of such
appeals. In the event the Section chooses. not to sponsor an appeal,

FEA must persuade the Assistant A££orney General of tﬁe Civil Division
or her deputy that an.appeal is warranﬁed. If that fails, then the
Solicitor General must decide.whether to take the agency's appeal.
Generally, if the Civil Division recommends against an appeal, there

is very little likelihood that an appeal would be approved by the
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Solicitor General. -Thus, as a practical matter, except for uniquely,
important cases such as the Gulf Oil entitlements case, the FEA must
live with the determinations of the Civil Division.. 1/
4. Discovery

Responding to interrogatories and requests for production of
documents ié primarily the responsibility of the FEA staff attorhey.
The conduct of depositions is the responsibility of the DOJ staff
attorney. This is consistent with £he division of labor generally.
FEA does the bulk of the written work while DOJ dbes the majority of
the oral work. 2/ o

DOJ lacks an appreciation for the difficulties which massive

discovery requests place upon an agency, particularly an agency such as

Y

This was demonstrated recently in litigation involving the sequence
of recovery of increased product and nonprodict costs. FEA, with
the cooperation of the Economic Litigation Section, moved for a
protective order against the deposition of several of its top
officials. The FEA lost the motion in district court, but, upon .
the request of the DOJ attorney in charge of the case, the district
court agreed to certify the issue for an interlocutory appeal to
the TECA. DOJ later refused to prosecute the appeal, and the
matter was taken to the Deputy Assistant Attorney General, Civil
Division. He refused to recommend an appeal to the Solicitor
General, and thereby committed the FEA to burdensom depositions
and other related discovery.

Only on a few occasions have FEA attorneys been allowed to argue
their cases, and only once in the TECA. On that occasion, it has
been reported, the reason for permitting the agency attorney to
argue the case was that the DQJ believed the case would be lost
and it wanted the agency to bear the responsibility. The case,
however, was won and became an important precedent for the agency.

See Marathon 0il Co. v. FEA , F.2d (TECA 1977).



V-136

FEA, whose fegulatory functions and files are spread among ten regional
offices and several national offices. Conseguently, DQJ often does
ﬁot take an aggressive roie in seeking protective orders against extra-
aneous or burdeﬁsome discovery requests submitted to the agency. This
is-particularly relevant for the future, because, as noted, the caseload
is changing from cases primarily involving challenges to the FEA's
statutory and regulatory authority to cases involving the application
of the regulations to particular firms. The former have typically been
decided through summary judgment proceedinés without substantial discovery;
" the latter'involve remedial orders and denials of exception relief
having a more immediate financial impact which tends to stimulate
‘lengthy and dilatory discovery tactics. A more aggressive opposition
by DOJ to such discovery is clearly desirable.
The Task Force found that there is mutual dissatisfaction between
FEA and DOJ with the pfesent arrangement. While it is recognized that
FEA'S legal staff‘hés greater expertise with the regulations, there is
substantial disagreement with respect to matters of policy and litigation
tactics. DOJ lawyers have criticized the quality of FEA's audits and FEA's
responsiveness in meeting deadlines for materials needed for litigation.
The Task Force agrees with the feeliﬁg shared by both agencies
that the present arrangement for handling FEA's litigation caseload is
unsatisfactory. There appears to be a mutual consensus that the two
agencies are performing duplicative work, and the Task Force agrees with

that assessment.



SECTION VI

‘REPORT AND RECOMMENDATIONS

ON COMPLIANCE STRATEGY



Summary of Recommendations

Strategy

1. Develop within three to.four months a program which,
when approved by the appropriate authority of the Department
of Energy) will be capable within 18 months to two years of
compléting audits ana case resolution (not including Exceptions
and Appeals proceedings) at the fifteen largest iﬁtegrated
refiners, anc selectedlother.large refiners presently in
FEA}S RARP brogram:

| i, For most of the dollar volume uétil a
diminishing feturn point (expected to
be approximately 70 percent of total
dollar voluﬁe of each firm audited); .

ii. ©Of transactions occurring through the
end of calehdarlyear 1976; |

iii. With-sevéfal refiners'targeted for
completion through 1976 in considerabiy
less time that 18 months.

2.‘ Consistent with the major refinery strategy, pro-
vide high priority to major independent crude producérs

and crude oil resellers.



3. Adopt forms to be filed by crude producers} resellers
(both'propane and othérs), NGL processors, and refiners, which
provide base data and current information about ac;ﬁaiAcosts,
and reéoveries:

i. Overriding consideratiéanldesign'of
forms should be to maximize extent %o
which the forms on their face reveal or
predict violations;

ii. In alliprograms other than major refineéers,

‘ulilize forms tu'mdximum~feasible extent

in' choice of firms for on-site audit;

iii. Consider prospeclive cliduges iu LeguldLiuus
applicable to resellers and retailers
whiéh would render the regulations more
amenable to reporting forms while still
.accomplishing statutory purposcs of EPAA
and related statutes,

4. In eétablishing priorities among programs other than
major refiners, independent éfude proddcers énd crude oil
resellers, and in targetingnof firms within prograﬁ; use
cost/benefit ratios as baseline, and move generaliy in directioﬁ
of comparable mafginal cost/benefit ratios across brogram
afeas. "For targeting of firms within programs, superimposé
~on this baseline considerations ordinarily brought to bear

in maximizing deterrence.
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5. Redefine, fo; all programs other than major refinérs,
goals by which Regional Compliance perfdfﬁance~isyméasured
in terms of préscribed coét/benefit rétios consisting df‘
a,given‘amoqnt of dollar violations»fof'each hour oﬁgadditor's

time.
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. Compliance &nd Enforéemént Strategy

General Overview of the Problem:

6.1.1 Diversity of Firms Subject to Regulations
6.1.2 Changing Role of "Deterrence" . '
6.1.3 Recommended Strategy for Dealing with Past Audit

» Periods
6.1.4 Recommended Strategy for Future Compliance Efforts

Present Strategy

6.2.1 Reseller/Retailer: Initial "for cause" Audit
o Initiation , ' ‘ .
6.2.2 Major Refiners: Continuous On-Site Audit From 3
Approachces
o "Cycle Concept"
o "Module Concept"
o "Common Audit Approach”
6.2.3 Unfulfilled Goal at Major Refiners
6.2.4 Early 80-20 Audit Strategy
6.2.5 Current FEA Audit Strategy: Stretched-Out Cycles
6.2.6 "Goals" to Implement Strategy .
6.2.7 Reseller Targeting
6.2.8 Targeting: Independent Crude Producers
6.2.9 Recommended Approach

i

Néw Audit Strategy --- Gredatly Expanded RARP Program
6.3.1 Inadequate Progress 1n audits ol Ma jor Refincrs
6.3.2 Major Rcalignment of Personnel

6.3.3 Reasons for New Audit Strategy

0 FEA Credibility
o .Largest Potential Violations at Major Refilners
0 Refiners are Largest Crude Producers
o Potential Increased Ratio-Dollar Violation/Audit
Hour
6.3.4 Potential Disadvantages of New Audit Strategy

Major Elements of Greatly Exﬁanded.RARP ¥rogram

6.4.1- General and Summary

f.4.2 .Nature of Refiner Regulations

6.4.3 Expand Audit Coverage of Cost Data at the Major

Refiners

6.4.4 New Approach to Class of Purchaser

6.4.5 Less Abstract Resolution of Issues

6.4.6 Realign Resources :

o Institutional Arrangements

6 7 Improve Access to Records

6.4.8 Integration of Computer Expertise with RARP Teams

6.4.8.1 "Why Computer Expertise Must Be Integrated
Into RARP Audits
o Expanded Source of Existing Records
0 Better Understanding of Accounting Systems
o Ability to Confirm the Accuracy of Data
0 Capability to Utilize Machine Sensible



6.4.9

Conversion to a Self-Reporting System

6.5.1
6.5.2

6.5.3

6.5.4

6.4.8.2

. © Obtain Specialized Staffing
© Auditor Training

Benefits of Third-Party Litigation

Overview

FEA'S Present Compliance and Enforcement Reporting

System

FEA's Use of Its Compliance and Enforcement Reporting

System
History
6.5.4.1
6.5.4.2

6.5.4.3
.5.
5.

6 4.4
6.5.4. 5

Conclusion:

6.5.9.1

of Non-RARP Targets in the Future

Overview

Achieving Future Deterrence

Maximizing Discovery of Violations
Targeting Within Programs:
Other Factors:

Records in Order to Speed Up Audits.

How to Integrate Computer Expertise in RARP

Audits

0 Legal Authority

-,

0 Seek Cooperation of 0il Companies

of FEA Compliance Forms

Transfer Pricing Report, F701-M-0
Domestic Crude 0il Purchasers Report;

P124-M~-0

Domestic Crude 0il Entitlements Program
Refiners Monthly Report; P103-M-1

Utility Supplier Questionnaire;
Refiners' Monthly Cost Allocation Report;
P110-M-1 4

FEA Has Not Used a Self-Reporting System
The Concept of a Self-Reporting System

Self-Reporting With Respect to FEA Price Regulations
Advantages of a Conversion to a Self-Reporting System
The Use of Self-Reporting Forms

Resellers/Retailers

Producers

Gas Processors

Refiners

Utility of Independent CPA Certlflcatlon
Books and Records Requirement

in Each Program

efinition of Goals

Introduction

Overview of Present Goal-Oriented System

P111-8~0

‘Violation Indicators
Regional Selection and Some Coverage

Weaknesses of Present Goal-Oriented System

0000

Slow Resolution of Regulatory Issues

Unrealistic Manpower/Productivity Expectations
" Overly Optimistic Anticipated Audit Times

Too Little Regional Input



o Lack of Support from Regions and RA's

o System Did Not Encourage Selection -of Audits With
High Violation Potential

o System Detracted From Completions of Major Refiner
Audits

Proposed Performance Measurement System Overview

New Strategy for Major Reflners

0 Becoming Current

Other Programs - A New Deflnltlon of Goals



6.0 Compliance and Enforcement Strategy

6.1 General Overview of the Problem

- L.

6.1.1 Diversity of Firms Subject to.Regulations
The universe of firms subject*tO'FEA

regulations is extremely diVerse."Ié ranges from-
fhe small "mom and pop" gas station in rural
America to the single truck home heating oil
dealer all the way up to the industry giants such
as Exxon 0il Company~With a refining capacity of
err,l.ZS million barrels per day and a diversified
structure involving all phases of the.industry.
Recordkeeping systems may range from a éhoebox full
of receipts and disbursements to a complex computer
systém. Théllocations of these records may vary
from private homes to corporate headquarters
which may be hundreds or even thousands of miles
from the actual sites of the operatioﬁs; This
éreat diversity of firms and products means thét
violation rates, and violation amounts likely to be
uncovered by a given investment of auditor's time,
varylgreatly. These conéide:ations are céntral to

an enforcement strategy.



6.1.2 Changing Role of Deterrence

. Moreover, the strategic choices that face
the Compliance program in Jﬁly of 1977 involve both
the past and the future. A conven;iqnal-task of 1aw
enforcement is to deter. In the context of FEA's pricing
regulations, to deter meané to influénce the dollar
lvolume of future transactions at or below- the maximum
lawful selling price. Approximately half‘of the products
produced froh a barrel of crude o0il, Sy volume,.have
already been decontrolled and decontrol of motor gasoline
is under consideration. If motor gasoline is. decontrolled,
current deterrence, that is, with respect to the
present system of pricé controls, will be an impoftant
task only with respect to crude oil, NGL's, propane,
and certain other products. For decontrolled products,
the role of deterrence is to maintain the credibility
of the gévernment against the time when it might again
become necessary to reimpose controls. Such deterrence
is achieved by not allowing past violations to go
undetected. In particular, product controls are likely
to be reimposed on an episodic .basis, in response to an
embargo or similar emergency. To maintain credibility
of the regulatory System, iL is essential to remedy

past violations with respect to presently decontrolled



products. Moreover, it is essential to maintain a
credible standby- enforcement capability in the event
of reimposition of product controls.

6.1.3 Recommended Strategy for Dealing with

Paét Audit Periods

The major strategic choice invoives not the
future bﬁt the past. Innumerable tfansactions, involving
all areas‘of the requlations and all segments of the
industry, have yet to be audited, even for the embargo
period. Violation rates in all segments of the industry'
"have been found to be substantial. It is not possible
"to do on-site comprehensive audits of all industry members
for the period 1973 to the present. A choice is therefore
necessary, and the major strategic guestion 1is, how
should the past be dealt with? Given that there are
violations as yet undetected in all industry segments
for the embargo period and the years thereafter, in
what areas will a given level of audit effort reveal
the largest dollar volume of past violations? As will
be seeh, the Task Force has answered this gquestion by
recommending a strategy of greatly intensified audit
coverage at the major refiners. Additionally,
the Agency ought to explore alternative means for
determining past and present compliance with its regulations
such as an audit by questionnaires.'.This is especially

true for the lower levels of the distribution chain.



6.1.4 Recommended Strategy for Future

. Compliance Efforts
Vigofous énd éffectfve pu;suif of past violations .

will enhance deterrence for the ﬁh#ﬁre; Moreover, with |
respect to the futurg, the long ruh fecommendétion of
the Task Force is to put in place to the maximum feasible
extent a system of self'reporting formé whigh would
enable auditing to be conducted on the basié-of forms
which reveal violations or by targeting firms’where |
there are’preaictors of violations in the forms submitted.A

" As for short run deterrence, the Task Forée
recommends the .use of cast henefit analysis to approach
a«cqveragé in each industry segment (or "univefée") o
to the point at which, becaﬁse of diminishing returns, -
the cost benefit ratios in each industry segment
are approximately the same. Such analysis should
be the baseline on which are imposed conventional
elements of prosecutorial discretion, including
vigorous pursuit of wilfull violatjons thét are
of economic significance, devélopment of precedents,
and cases against firms that, for whatever reasoh, are
likely to impress upon some geographic or economic segment
of the inddstry_thc scriougness and elfectivencss of
FEA's enforcemént effort. Moreover, atﬁention should
be given to selecting cases in which the pricing

violations may have had particular anticompetitive

significance.



6.2 The Present Strategy .

6.2.1 Réseller/Retailer: Initial "for -‘cause"

Audit Initiation

When the Compliance program was initiated
in 1973, except'for the éudits.of the major
'Qefinérs, the audit strategy primarily dirééﬁéd at -
retailers and resellers was'predominatély a "for
cause" .system whereﬁy complaints‘genérated a good -
deal of‘thé audits and investigations. As prices
started to stablizé, pressutes wére"piaced dpon
FEA to move out of the retail and reséllers afea
andjemphésis shifted to firms further upstream in"

the petroléum industry. o



6.2.2 Major Refiners: Continuous On Site Audit

-from Three Approaches

The strategy in major refiners has been
relatively consistent from the beginning of the
program. Essentially, the stra£egy has maintained
a continuous audit of the major refiners by resident
teams of auditors.

Several approaches have been used in an
attempt to determine the refiners' compliance with
the regulations; These approaches were termed the
"cycle concept", the "module concept" and "common
audit approach", thé last of which is still in use.

O The "cycle concept" was a term used to

describe a method whereby certain audit units were
to be completed by a specified date. 'For.examplé,
the firet oyole, which wac intended to be completely
audited by June 30, 1974, was to (1) verify May

1573 paée period data, and (2) test-chéck the
accuracy and validity of crude costs'during'the
August 1973 through January 1974 period.

O The "module concept" preéented a

procedure to be used to audit the accuracy of the

infurmation pLeSented*by the reliner. There were



22 audit modules 1/ designed to be completed in a
predetermined order of priority on a company by

company basis.

O The "common audit approach"

‘incorporated a priority system which basically
maintained the procedures under which the audit
teams were to review May 1973 cost and price data
before going into any othetr audit areas. The
‘"common audit approach" reinstituted unit audit
areas and also adopted time frames for the audits
" of particular audit areas. Thus, once the May .
1973 and the embargo period were completed, all
audit periods would become synoﬁymous wifh the -

refiner's fiscal year.

1/ The modules are: Review of Refiner's Monthly Cost
Allocation Report (P-110-M-1), Company Review,
Preliminary Audit Procedures, Domestic Crude Cost,
Domestic Crude 0il Entitlements, Imported Crude
0il and Transfer Pricing, Transportation Charges,
Purchased Product Cost, Product Cost Allocation
and Recovery, Retinery Balance Incentive Program,
Class of Purchaser, Octane Ratings, Residual
Fuel Sales, Profits, Non-Product Cost Allocation
and Recovery, Complaints, Allocation Sales
Calculations, . Specials Audits or Projects, Review
of Refiner/Importer/Gas Processing Plant Operator
Monthly Report By Facility (Form FEO-1001)



6.2;3 Unfulfilled Goal at Major Refiners

Each of these approaches was designed
to bring the -audits of major refiners up to a
"current" status. In terms of audits, current
may be defined as completion of an audit for a
specified period within-about 18 months after the
end of that;pe:iod. The audit itself 'is not
necessarily conducted during this entire 18 month
period. At the end of any fiscal period a
firm must be giVen a reasonable period of time to
reconcilc records and prepare documents. Since
the audit fdr one audit'period depends upoﬁ
completion of previous perivds, additional time is
needed.* To date, no audit of a major refiner is
current. For that matter, the May 1973 cost and
price base data has not been.completgd at any major
refiner. The completion of this data is essential

to the completion of any audit period.

*For example, a Department of Defense Audit Agency
uses a two-year cycle for its financial audits.

For some Internal Revenue Service programs, the
audit cycle is 16 to 18 months.



6.2.4 Early "80-20" Audit Strategy

The first systematic audit strategy
developgd by FEA for non-refiners was done as pért
of the FY-76 budget submission. <}t was designed to
achieve two objectives fundamental to any
enforcement .program; detect and correct violations
of the regulations that had already occured, and
deter future violations by maintaining a visible
audit presence in the field. The general approach
recommended by the agency to meet theée objectives
was to asign a high audit coverage to the largest
.firms within each of the ten Compliance programs'
to maximize detection of significant violations,
and a lower audit coverage to the remaining firms
to ensure déterrence. The assumption inherent in
such a strategy was that the largest firms were
likely to have committed the largest dollar amounts
of violations. The strateéy also assumed -- totally
unrealistiéally--that.the Agency would be able to
complete comprehensive  audits of large volume firms
every two years. | -

The actual parameters of the FEA recom-
mendéd'audit_sﬁrategy were calculated by taking

into account the distribution of firm sizes



in the universes, the‘number of Coméliénce
peréohnel available (or the number that o
could realistically be requested in the budget),
.and'the existing data -on audit timés and'violation
"rates and amounts. Since there was'littlé' |
completed audit experience to draw oﬁ,.thé‘data
base used for the analysis was inadequafe and
the results were neéessarily imprecise. However,
the results éuggested that an efficient strategy
would be one which audited the largeStAfirms
- those accounting for 80% of Qolume_or sales
- on a two year cycle, and the remaining shaller
firms on a five year cycle. This audit coverage
came to be called the "80-20" strategy.

In a Presidential Issue Paper on the‘
| E¥-76'budget'the Office of Ménagement.and Budget
generally agreed with the concept of assigning
higher audit coverage to the larger firms, but
‘disagreed with the FEA recommended coveréges for
the smaller companies on the gfounds that the
"....coverages exceed those dsed.by the Internal
Revenue Service in tax audits .."and"... the

coverages are too high on smaller firms accounting



for only a small portion of total production and
where the potential for uncovering significant

price violations is limited". _The»FEA'disputed

. 7
these points, but.the OMB position was accepted
and the Compliance budget was approved at a

resource level insufficient to implement an 80-20

strategy.



6.2.5 Current FEA AudiE'Strategy4 Stretched-

Out‘Czcles

The audit strategy cutrrently being usedl”
by FEA is therefore defined=primarily by the OMB -
imposed coverage levels for each of the ten
Compliahée programs'. The final budget proposed
- annual audit'cbverages fbr each program ranging
fromva low of 14% of the propane retailers to a
high of 100% of major refiners. o

EEA'haé superimposed on these flat
coverages a system'directing'the Regions to select
from universe lists high volume companies for andit
at a greater rate than the smaller pnes. In effect,
the given coverage levels in conjunétidn with this
volumetric selection system results in an audit
‘strategy similar to the 80-20 stcategy in the sense
.that it contemplates blanket coverage on varying
time. cycles: the large firms are éubjectcd
to audit on cycles ranging from 3 to 5 years
depending‘oh the program, and Small'firmSvreceive'a

7 to LU year audit cycle.



6.2.6 "Goals" to Implement Strategy

in implementing this s;rgtegy,'thé National
Office.establishes,goals specifying the numbers of |
audits'to be completed within each program during
'fhe'year.- Ideally, the goals should match.the
budgeted coverage tates_by program, but in fact
-they do not. This gap is ptimarily.because,thé
distribution of Compliance petéonﬁel nationwide
does not match the distribution of firms comptising
the Compliance universes. The géographic distribu-
tion of Compliance staff has been modlfled some-.
what to narrow the gap, but the dlsproportlnate
number of auditors-in high population centers stems
Afrom-the early historonf the programs where the
emphasis was on auditing retéilers rather than firms
inVolyed in upétreamiactiQities; .Thqs) the goals.
are established.to come as close as possible to the
budgeted universe querages,'bﬁt_within the
constraints imposed by the levels and distribution
of the Compliance staff,

As has been seen, the basic strategy was
to audit all firms with varying frequency depending

largely upon the size of the firm. A strategy that



approaches "for cause" targetlng is used in only

one program -- Resellers

6.2.7 Reseller Targetlng

| The 1nformat10n used 1in rargetlng
specific resellers is obtalned from a short
questlonnalre malled to approx1mately 500
large resellers each quarter {a dlfferent
group of 500 each quarter).‘ Each firm must
" report its May‘base price to its larges£ class
of pnrchaser and cost per-éallon for each
controllecd proaucl,ldnd correSponning prices and
costs for a soecified monrh dnring rhe Embargo
period. When the forms are returned these prlces
to the largest class of purchaser and costs are
compared, and any excess margin (after incor-
porating the allowable}non-product costs oer
gallon specified in the regulations) above :he
base period is assUﬁed to represent an overchargo
‘to the largest class of purchaSerl The per. A
éallon overcharées‘are multiplled by annual volumes
.reported by the firms, and the resultlng 1nd1rato:s
are used to rank the company in decreaslng order

of potential violation.



ThlS approx1mate‘"for cause".system‘has
resulted in a substantial 1mprovement 1n the produc-
tivity of reseller audlts. Because the violation
rate for all resellers is so hlgh ;- 66 percent ~-
the sllghtly hlgher 70 percent v1olat10n rate among
targeted resellers is not a useful 1nd1catlon of |
the activity ofvtargeting system.' A better 1nd1ca-’
tion is the fact that whereas the overall ratlo |
across all programs of v1olat10n-dollars detected
per -audit hour enpended is $56, the ratio.for )
resellers that received a&high target ranking ié»
$192 per hour. ’ - | ’ -

: The form used to gather thls data
does not reflect the full complex1ty of the
regulatlons (e. g., data on only the largest class—
of-purchaser 1s collected) and thus is only a
general "targetlng - form. It does not embody all of
the poss1b111t1es for 1ncorporat1ng predlctors of
violations, or for requ1r1ng calculatlons that would

actually reveal v1olat10ns

6;2.8 Targetlng Independent Crude Producers'
A A slightly dlfferent approach to target1ng
was taken in the independent crude producer program.

Prior to July 1976, all crude producers selling "new



oil" weré required to:file a form EEA49O with the
agency;' The forms‘nere revieWed and:prddncers'
were ranked in decrea51ng’order of the1r
percentage of new 011 sales wh1ch was belleved
to be a good pred1ctor of potentlal violations..
The l1sts were c1rculated to the Reglons for

the 1n1tlat10n of audits. The h1ghly ranked
producers were, in fact, discovered to have
greater than average violatiens. As it turned
out, many of the listed producerslhad already
been targeted by the reglons for audlt on the
basis of 1nformat10n avallable at the local
level (e.qg. complalnts recelved) The FEA 90
form has been superceded by the P-124 form,

and a similar targeting system is being designed
daround the data avallable on the new form which
. includes percentages of new, o0ld, and stripper
oil sales as well as such other indicators as
the weighted average prices of each type of
crude o0il.

6.2.9 Recummended Approach

The selection of an effective Compliance
strategy must recognize the two objectives mentioned

.earlier: detection of significant violations



committed in the past with appropriaté remedy of
the overcharges, and theAaéhievement of future
deterrence and maintenance”of credibilfty ih
government enfqrcement.‘ Witﬁin thls‘generai
framework, the problem becomeé ohe of-idenﬁifyiné
the hqst cost-effective methodé of échieving
these objectives for a fixed level éf»Compliéncé
resources and of identifying ﬁhe absbiute.ekteht
to which fhese objectives musf be acﬁieved if
the program is to accomplish the statutory
objectives. The followihg éhapter aiséuééeé a
new strategy to maximize detéction ana recovef?
of violations. The second Compliance objective

of deterrence is treated in Chapter 6.4.



6.3 New Audit Strategy—--Greatly Expanded RARP

Program

6.3.1 Inadequate.Progress in Audits of Major
Refiners |
.The petroleum industry is dominated by
a small group of major firms involved in many phases
of the indﬁstry éycle from crude production to the
marketing of refined products. Tablc 1 chows the
aggregate market shares in crude production,,refining,
and marketing for fifteen of the largest firms. - These
‘companies together account for more than 60% Qf the
-volume in each activity. Obviously, any reasonable
Compliance strategy must make .provision for the special
position of these kinds of firms .within the industry. -
The current strategy assigns full-time audit teams
{ranging in size from two to fourteen auditors) to

these fifteen firms, as well as to twenty other firms

*/

~ These fifteen firms were determined by the FEA at

the time of passage of the EPAA to be those firms that
were neither "small" nor "independent" refiners accord-
ing to the statutory definitions in that Act. Under
Section 3 of the Act, a "small" refiner is one whose
total refinery capacity is less than 175,000 barrels a
day. An "independent" refiner is one who obtained more
than 70 percent of its refinery input of crude oil from
sources not within its control, and who marketed a sub-
stantial volume of gasoline through independent marketers.

For purposes of the RARP program, FEA has classified
as a "major refiner" any refiner whose total refinery
capacity is greater than 75,000 barrels a day. This
broader classification has brought within the RARP
program an additional 20 firms not among the 15 largest
integrated refiners. '



classified for -the RARP program as majorArefinérs.

However, despite the current staffing emphasis
on major,refiners, the audit prbgress to date has
‘not been statisfactory. A review of this program
indicates that no major refiner audit has: been
conducted for a recent audit period. Moreover, the
May 1973 cost and price base data has not been com-
pletely audited for any of the major refiners.
Verification of this déta is essential to the audit
0f any subsequent time period.

6.3.2 Major Realignment of Personnel

It is essential to expedite completion of
thése~audits. The Task Force, therefore, recommends
a major realignment of personnel designed to audit

most of the volume of the large refiners for all



activities‘subjeCt to FEA regulation. This

will require‘augmenting the existing,RARP
(Refinery Audi;.ReView Proéram) teams:as§ignedv

to the major refiners with pgrsonnei from the other
Complianqe programs. Only in‘this way can the |
majors' NGL and crude éil prodﬁction be audited
'simultaneously with the other high priority base
period costs and class-of—pufchaser audits.
Epcecifically, il is the conclusion of the Task
Force that FEA must develop within three to four
months a program which, when approved by the
appropriate .authority of the Department of Energy,
will be'capable within 18 months to two yéars of
auditing and completing case resolution (notvin—_
cluding exceptions and appeéls proceedings) of
the lS_iargest ihtegrated refiners and seleéted
other large refiners presently in FEAfs RARP
program; for most of the dnllar volume of thesc
refiners until a diminishing retupn-éoint is
‘reached which is expected to be approximately 70%

of total dollar volume for each firm audited; and



. for aliptrénsaétionS'occurring'EhrbUgﬁ the end

of calendar year 1976. Within thiS'framewofk,

- several refineré Shouldvbe targeted for coﬁpletion
through 1976 in considerably less time than 18

months.



6.3.3 Reasons for New Audit Strategy

. FEA Credibility

There are several reasons for this proposed
strategy. First, and perhaps most'important, is
the need to instill public confidence in the |
government's desire>and ability to protect
consumer interests. As previously mentioned,
the large integrated refiners account for the
majority of the volume and sales dollars in most
phases of the industry. The public must perceive
that these companies are being audited thoroughly.
And it is in the interest of these companies for
final determinations to be made that they do or
do not have liabilities under the price regulations.
Completing audits of these companies can affect
deterrence in other industry segments. The field
staff has reported the adverse effects of the
perception by local resellers and retailers that
they are being forced to abide by the regulations,
but refiners do not appear to be required to adhere.
| These considerations would support |
increased efforts at the major refiners even if they
do not prove to be the most significant violators
of the FEA regulations, although there is

considerable evidence to the contrary.



.o ' Largest Potential Violations

at Major Refiners.

‘Probably the most reliable indicators -
of the magnitude of potential violation amounts’
from an intensified effort at major refinéfs'éré '
the draft NOPVs, COs, and ROS'currently'pendihg
against the 15 largest integrated firms. (This

: §
is not to say that the intensified coverage should
be limited to these firms.) Tabie 2 shows that,
of the approkimately’$1.686 million in this
category, $911 million or 54% of the total stems
from cases involving the top 15 major refiners.
At no time has the number of personnel assigned
to these tdép 15 firms exceeded even 20% of the
total Compliance field staff. These cases .cover
the full range of industry activities from crude
production to the sale .of réfinéd products.

There are other indications of sighificaﬁt
non;compliance among the majors in cases which
have not yet reached the resolution stage. Somc
refiners have made extremely liberal interpretations
of FEA's regulations in an attempt to'sustain
financi&lly advantageous positions. For instance,
in the non-product recovery issue involving the

sequence in which a refiner passes through its



productvand non-product costé; sdme firms

chose to pass through'non—pioduct costs beforeA
product costs. This positioh was taken even though
the histﬁrical regulatofy conéept required that
productAcoétS bé paséed through first. Since

the refiﬁer Eoﬁld not "bank" non-product costs
and market conditions would not permit.fuli pass~—~
through of both product and non—prbdﬁct éosts,
this iﬁterpretatioh enabléd the refiner-to
improperly "bank" or save product costs and use
themlto justify futuré'price increases. If the
agency's pééitioh is suStained, tﬁis type of

- violation could exceed $1 billion dollars.

The violation amounts disclosed by
indepcndont producer audits Iugthér suggeste
huge sums are'at.stakelat the refinefs which are
the largestvcrude'producers. Audits have shown
that about one-third of the indepéndent produéérs
have violated FEA regulations and that thié dollar
retufn per audit hour is $77.  Assuming that there
is é compérable rate of violation at the'crude‘
production léVél df.the larger refiners, the dollar

violations should amount to many millions of dollars



because these larger producers account for about

70% of the total U.S. Crude production.

Dollar Violation/Audit Hour

Evén if, in order to cohééntrate mére
of its ;esourcésybn the major refiners without
inc:eésing ité total.staff, the Office'of
Compliance must reduce.itsveﬁphasis on smaller
firms which curfenfiy éoﬁprise the majofity of the
FEA audit targeté, such a shift of resources
would very probably increase the ratid of dollar
violations discovered per audiﬁ/resblutidn hour
expended ksee Tablg 3); According to this
simplified cost/benefit analyéis, each houf of
audit/resolution time tﬁat haé been spent at
refiners included in the RARP pr@gram has yielded
$141 in refunds, rollbacks, and bank adjustments,
compared to $115 for small refineré and $i7 for
independent crude pfoducers. Alfﬁough this is the
highest such ratio fér aﬁy'Compliance-program, 1t
undoubtedly understates the'return to be ekéectéd in
the future from additional allocation of time ih.
the majér refiner program. Much of the effort to

date in the major refiner program will not yield any



measurable fbgnefits" qptil‘the audits are

céﬁbléké”aﬁdmtﬁe ééées‘g;'thfbﬁgh>thélresdlﬁ£ioﬁ
vpfocésé. :Aé‘tﬁfé "investmenéfvis realized in'the
‘Uéuture;.the beﬁéfit—to;cbs£ rgtié één'be exéected

to increase substantially.



6.3.4 Potential Disadvantages‘of New Audit Stratégy

The poﬁential diséd&éntages from the»proposed.strategy
include maghificatiohs of §roblems which,currently beset
the RAﬁP érogram. The large cdﬁpanies are betteg equipped
to fight harder and force delay in resélution of cases
against them. This would result in a short-term redpction
in recovefy results. In addition, the proposed strategy
mighf require a significant relocation and possible
retraining of Compliance peréonnel. Furthermore, since
some of the issues affecting large amounts of potential
violations (for example, transfer pricing, and non-product
costs) will no doubt;be questioned in the courts, there is
no assurance that the new strategy will ever result in
increased fecoveries.

In summary, there are two possible "errorsﬁ associated
With selecting this audit strategy: audit the largest
firms and discover they do not yielq significant violations,
or do not‘audit them when they may in fact be the most |
significant violators. 1In the former cése, the government
and the public take the risk of spending tax dolla;s on
audits that do not reveal siéQificant violations and not doing
othér audits that might have revealed such violations; in the
latter case, the public takes ﬁhe risk of not receiving
the benefit of very large refunds, rollbacks or bank
adjustments. It is the‘conclusionAof.the Task Force that

the risk of not auditing the major refiners is the greater risk.



Table 1

CUMULATIVE MARKET SHARES
FIFTEEN LARGEST INTEGRATED REFINERS

FIRM | REF.  CRUDE BRANDED

{(Decreasing Order Of CAP. % PROD. % SALES %
Refinery Capacity) (1976)- (1974) (1974)
Exxon , 7.9 9.8 8.4
Std. of Indiana ' ‘ 14.9 15.7 14.4
Shell. 21.9 22,1 20.6
Texaco ‘ ' - 28.8 29.8 28.7
SOCAL - 34.8 .34.3 34.5
Mobil . 40.4 38.3 - 39.9
Gulf - 45.5 42.7 ~ 45.2
ARCO- . 49.5 46.9 48.8
Sun - 53.0 49.7 ' 51.6
Marathon o 56.3 - 5L1.5 52.5
Union : . 59.4 - 54.5 ' 55.4
Conoco , : 61.8 56.9 . 57.5
Phillips : ©63.7 59.7 -59.8
-Cities Service 65.4 62.0 61.1

Getty/Skelly , 66.7 65.3 62.2

———— ——— —— . — il ) S . ——— ————— - Ty~ = —

SOURCES: Petroleum Market Shares : Indices (FEA, April 1976)

FEA Entitlements Program.



Table la

CUMULATIVE MARKET. SHARES
The 34 Largest Refiners

FIRM 4 REF. CRUDE BRANDED

(Decreasing Order Of CAP. % PROD. % SALES $
Refinery Capacity) - (1976) (1974) (1974)
Exxon C 7.9 9.8 8.4
Std. of Indiana o 14.9 15.7 . . 14.4
Shell : -21.9 C 22,1 20.6
Texaco A 28.8 29.8 ‘ 28.7
SOCAL ' - '34.8 34.3 34,5
Mobil - 40.4 38.3 39.9
Gulf : 45.5 42.7 A 45.2
Amerada Hess 50.1 43.8 . 48.7
ARCO : . 54.1 48.0 . 52.3
Sun : 57.6 ' 50.8 55.1
Marathon - 60.9 52.6 56.0
Union 64.0 55.6 58.9
Std. of Ohio ' 66.6. ~ 55.9 ' 60.6
Conoco : 69.1 : ‘58.3 62.7
" Ashland 71.4 58.5 64.7
Phillips - 73.2 61.3 . - 67.0
Cities Service 74.9 - 63.7 68.3
‘Coastal States N 76.6 " 63.8 68.8
Getty/Skelly 77.9 67.1 -69.9
TOSCO 79.2 67.1 70.1
Kerr-McGee 80.4 67.5 70.6
American Petrofina - 81.6 67.7 71.4
Commonwealth : 82.6 - 67.7 71.7
Champlin 83.6 68.3 72.0
Murphy 84.4 68.5 '72.4
Koch © 85.2 68.5 72.4
CF Petroleum 86.0 68.5 72.4.
Clark ‘ 86.7 : 68.5 . 72.9
T'enneco ‘ 87.4 69.4 ©73.8
Crown Central ' 88.0 69.4 . 73.8
Farmland 88.5 69.4 73.8
Tesoro . 89.0 69.5 74.1
Texas City 89.5 69.5 74.1
Charter - - 89.9 69.5 74.4

SOURCES: Petroleum Market Shares : Indices (FEA, April 1976)

FEA Entitlements Program.



Table 2

VIOLATION, AMOUNTS AS INDICATED
BY DRAFTED AND ISSUED
NOPV'S, CO'S, AND RO'S
INVOLVING FIFTEEN LARGEST INTEGRATED REFINERS
C (As of June 30, 1977) ' :

FIRM $ VIOLATIONS % OF TOTAL
(000)
Exxon - 191,782 ] 11.4
Texaco 56,580 Lo 3.4
Shell 62,310 3.7
Std. of Indiana : 65,278 3.9
SOCAL 32,179 1.9
Culf 90,1009 ~5,3
ARCO 65,943 3.9
Mobil 11,540 0.7
Getty/Skelly 134,774 8.0
Union 19,330 1.1
Sun : 82,080 4.9
Phillips ' 39,097 2.3
CONOCO : 16,787 1.0
Cities Service 20,477 1.2
Marathon 22,955 1.4
TOTAL ' 911,221 54.0

ALL CASES 1,686,320 100.0



TABLE 3

VIOLATION DOLLARS RETURNED PER HOURS

OF AUDIT/RESOLUTION

TIME INVESTED (BENEFIT/COST RATIO).A

PROGRAM
TOTAL
IMPORTER
CRUDE RESELLER
ACRUDE PRODUCER
 MAJOR REFINERS**
SMALL REFINERS
- NGL. PROCESSORS
pkoPANE RESELLERS
PROBANE RETAILERS
RESELLERS~OTHER

RETAILERS-OTHER

" BENEFIT/COST RATIO

*Tnsufficient data .

**Refiners included in RARP program

80

*

77
141

115

30
‘51
.50

41



. 6.4 "Major Elements of Greétly Expanded RARP Program

6.4.1 General and Summary

The plans and techniques for greatly en-
hanced RARP coverages should have critical
analysis from audit and legal experts. In addition,
é‘complete review of the current status of the
audits at each of the major refiners should
be pérformed hy a select group ofntechnically
competenﬁ personnel within the FEA. It is obvious
that the audits of these firms have not progressed -
at the same rate. Therefore, the purpose of
such a review would be to cctablich a tailored
audit plan for each major firm.

When establishing future audit plans, FEA
must devélop‘new'and more forceful approaches to
issues, particularly, class of purchaser.,

FEA must alsQ localize or otherwise greatly
speed up the issue‘reSOIUtioq process; realign
field resources; greatly imprové access to
records; and increase expeftise for use in
major refiner audits.

6.4.2 Nature of Refiner Regulations

The FEA rcygulations applicable to retiners
generally permit firms to charge prices‘which were 1in

effect on May 15, i973, plus allowable increases which



reflect a dollar-for-doliar pass-through of inc;eased
product costs plus certain increased non-product cosfs.
Sellers are permitted to "bank" product cost increases
by passing them through in the form of higher
prices in subsequent months if they are unable to
récover them in the month following that in which they
were incurred.
| Subject to a few exceptions, the regulations

also provide that whatever piice increase é sellerv
charges must be applied equally to all purchase;s.
This provision tends to preserve thé price distinctions
among purchasers which usually existed under the free
market conditions of May 1973. If a firm does not .
elect to apply price increases equally, FEA requires
that the firm determine costs recovered through price
increases for that product as if price increases had actually
beén applied equally. The maximum amount of costs
recovered from any one class is deemed to hgve been
recovered against all other classes.

The prieing recgulatione governing refiners
of petroleum produéts include the following concepts:

(1) A one-month lag is required from the
time a refiners incurs the costs until the time that

those costs can be passed through by price increases.



(2) Refiners have been permitted to
recover increased costs-by allocating a greater .
proportion of coéts to certain products. Propor-.
tionate pass-through of costs has been required
during certain periods of time for gasoline, No. 2
oils, propane, and avaiation jet fuel. Currently,
to .promote fuel conservation, FEA has permitted
gaéoline toAbear a disproportionate -share of crude
o0il-and non-product (operating) costs.=®

(3) Entitlements are issued.to refiners
according to the amount'ofl“lower-tier“ dqmestic crude
Qil'théy process. 1In order to equalize crude oil costs
among refiners, those firms with a large proportion of
lower-tier (low-cost) oil must -purchase entitlements
(ime;; rights,to.refine their greater than'éverage
amounts of old cfude oil).from refiners with a
greater percentage of upper-tier, importer, or
stripper (high—éost) oil.

(4) 1In addition, the oii import ‘regulations
establish eligibility requirements for firms to import
oil by requfring importers to be licensed, and:by

allocating maximum import volumes to licensees.



The regqgulations also establish import fees and
provide guidelines for collecting and_;efunding
those fees.

A simplistic analysis of the above
regulations reveals the following key areaé:

(1) May 1973 costs, which establish the
basis or reference standards for measuring increased
costs available for recovery.

(2) Classes of Purchaser and the May 15,
1973 prices which 1ogically.include the definition

of "transaction" in order to determine their prices.

(3) Costs available for recovery through
price iﬁcreéses, which include a .comparison-of last
month's costs to May 1973 costs for the firm's own
crude and natural gas liquids, other purchased products,
the firm's own foreign crude production used in the U.S.,
and purchased foreign crude.

(4) The allocétion to products of the
increases in the costs described above and the
subsequent recovery of such cost increases thrqugh
increased prices.

| A cursory feview of the current status of

the audits of the major refiners indicates that many



of the audits have made some progress in aﬁditihg
costs fhat(are numeric“concepts traceable tb stahdard‘
accbddting recofdé. Many audits, howevef, inAaﬁ .
attempf to resolvé‘May l973 base data, have bogged
down in a quégmiré of disputes toncerning‘issues of

a non-numeric nature such as class of purchasér, |
deemed recovery, or transaction. The reséiution

of these issﬁes will be a time-consuming process

under the present system. ’

6.4.3 Expand Audit Coverage of the Cost-Data

at the Major Refiners

It seems rather obviqus to the Task Force
tha; FEA will never be certain of the correctness of
Aféco&eries through price increases until the costs
available for recovery are known to be correct.’ In
-order to validate the costs available for recovery, FEA
must be assured of the accuracy of the costs claimed by

2

the major firms.

In order to fully utilize its audit resources

and to make as much progress as possible in the near



term,‘éhe T%sk Force.believeé that FEA shoﬁld
make a concefted.éffort to audit the various élaimed
costs of the majorvfirms. At the same time FEA |
should méintain the present ievel of effort in
audiﬁing May 1973 data, including ¢lass 6f bqréhaée;i.
| and other important iésues currehtly in_procesé. ‘
FEA has alleged violations of cost oVer-'
‘recovery b§ several of thé maﬁor refinéré'withoﬁt
having coﬁpleted an audi; of costs avéilabiélfor
recovery. Under . this approach, the bésis for theéé
alleged violations is a presumption ﬁhat ﬁhe
unauditeé costs ére as reported. By ﬁaintaining the
audit of costs ahead of recoveries, additiéﬁal~aﬁdit.work
involving thé same recovery calculations could be o
eliminated. |

There is a prevailing opinion within FEA
that major refiners may have overstated their claimed
césts. This opinion is based on known or suspecfed |
practices .by the refiners; For exémple, soﬁe~firms are
are suspecied of having adhered to an incorrect |
definition of property in their computation of the prices
that could be charged for domestically produéed crude
oil. Unlike costs for purchased products, which are
fixed by outéide invoices, most of these

suspected practices involve areas where the firms



transferred between affiliates various costs
subject to internal and self-serving determinations.

Based on an analysis of the crude production
leases of several of the major firms, the Task Force
believes that auditing a relatively small percentage of the
leases may cover a high percentage of .the crude |

‘production of the major firms and would represent a
high percentage of the nation's‘domestic crude. In
addition, if approximately 100 .of the gas plants
operated by the same firms were audited, coverage
would also be given to about 70 percent of their
natural gas liguid (NGL) production and about

50 percent of the nation's NGL production.

This high concentration of production suggests
that a change should be made in audit approach and
requlatory enforcement strategy for claimed
costs‘by~major refiners. The current technique for
auditing ¢rude and NGL production involves selecting-

a statistical sample of leases or planté and then
auditing the accuracy of the pricing of that production
to detect systems erfors. After FEA has completed the
audit of the sample, the firm is instructed to

prepare a special report, Injthis recport the firm

is to recompute all of its production and resultihg

prices after revising its system to overcome the



deficiencies found in the audited sample.

This techﬁique has not‘been-consummated at any-
major refiner. The Task Force believes that intensified
direct coverage is preferable, at least to the point
3:of~diminishing returns. 'This is not to say, however,
that all work now completed on the statistical samples
for the major firms should not be fully utilized -
in the proposed strateqgy. Any systems érrors’
identified in the prior work should be applied in ‘the
audit of the large leases. |

6.4.4 New Approach to Class of Purchaser

Based on discussion with several RARP teahs;
it is apparent that by and large FEA knows what the
"major firms claim as their classes of purchaser.
In some cases, audits of claéses of. purchaser
disclosed fhat firms had disregarded the clasé
of purchaser structure they héd originally furnished .
to FEA, In other cases, the cohcept itself proved
unacceptable to FEA. 1In both instaﬁces, FEA not only
tried fo prove that the firm was in error, élthen
as a matter of fact or law, but also tried to reconstruct
what classes of pufchaser the firm had in fact
established. The fact that FEA auditors have had to
reconstruct classes of purchaser has been the largest -
single impediment to completion oanudits and could result

in delays of the RARP brogram for years.



It is apparent to the Task Force that some
type of forceful and innovative action must be“takeﬁ to
resolvé class ‘of purchaser issues; Two alternatives |
should be given intense consideration and legal analysis;
One a;ternative would be to go to court once it is suspected
that a fefiner'failed to calculate prices on an
‘ acceptable class of purchaser basis. Such an action
would seek a court order requiring the firm (1) to
a[[ifmatively disclose its method for claégifying”
purchasers; and {(2) to demonstrate that it has, in [act,'
coﬁsistently followed such classifications in its pricing
behavior. If the firm fails to satisfy cither of Lhe above,
a court order would be sought to treat each purqhaser as a
separate class. Court action would be even more effective if
it could also result in anfbrder férbidding the firm from
increasing prices until its class of purchaser4prbblem had
been resolved.

An alternative would be to require the same
information by Special Report Order. This administrative
alternative would be subject to the scrutiny of the courts
either upon review of the SRO or any tesultant'administrative

order.



6.4.5 Less Abstract Resolution of Issues

'In discussions with auditors at the major
refiners, the Task Fofce became very much aware of the
fact that‘many énfprcement actions have been, or are
presently, bogged down awaiting an authoritative
pronouncement of FEA's position on a,particuiar iséue.
The regions were reluctant to proceed with the
audit for fear that their interpretation of the
rules to a particular set of facts would not be
in consonance. with FEA's final position on the
issue.

While the Task Force recognizes that.new
issues will continue to surface, its necessarily
limited assessment strongly suggests that, for
the most part, the bedrock issues such as transaction
and the definition of property have
been dispose& of tp a degree sufficient to allow
intelligent application by RARP teams. What appears to
remain in these areas may be no more than the inevitable
gap between the last declaration of .a legal rule and’
its applic¢ation to a particulap set of facts. Therefore,

greater emphasis should be placed on dealing with issues



within their factual setting rather than awaiting an -
official FEA pronouncement based upon the abstract -
factors in the issue.

To be effective, this greater emphasis has -
to come from (1) encouraging regions to analyze fully
and offer solutions to all pfoblems encountered and .

(2) encouraging the FEA to accept the idea that
‘issues ought to be resolved in the context of specific
factual settings in whicﬁ they Qmise; The regions
can be encouraged to develop better solutions
if they have some assurance their actions
will be supported by the National Office. The best
way to provide this assurance is to have oh-the-
spot legal iﬁput to provide guidance on the legal
validity of a theory, including the evidence needed
to sustain that theory:. The regions obvidusly neéd
legal advice‘at the early stages of an audit. In
addition,twhen crucial issues are‘unresolved,’OGC
and the Office of‘Compliance must guickly make the
necessary deqisions in order to expedite ‘the completidn
of work in the régions.

As a part of_the thrust to reduce abstraétion
in the resolution of issues, auditors and attornéys
should be convinced that the fastest way to
resolve issues is within the context éf a proposed

remedial action.



The regions should be encouraged to take a position

on an issue by drafting an NOPV setting forth

their position on the particular issue. It will be -
imperative for OC and. OGC to rule.on the submitted

NOPV immediately. In the review process, 0OC and OGC..
should generally try to sustain. all positiOng which are
reasonable applications of the regulations, even if ..

these ‘positions are not the only reasonable applications.



These draft NOPVs, ROs, and COs would become

the basis for developing issue papers to.establisb
precedent for those top level items which are |
recognized as having far-reaching effects.: Some .
spécifié examples where Ehis individual NOPV approach
is thought ﬁo havé applicability are (1) the handling
of cost transfers between cost pools after the audit
has‘shoWn‘the amount of cost available for transfer
was ip error, and (2),situa£10hs in which a firm ls
required to make refunds in lieu of strict application
of the equal application rules.

6.4.6 Realign Resources

Because RARP teams are concentrating their
efforts on auditing base'periéd costs, the class of
purchaser area and.othef high priority areas (such as
special requests from Nafional Office), they do not
have sufficient resources to achieve concurrently
adéquéte audit coverage in crude production and NGLs:
yet these latter'areas involvé the costs into the

refinery that underlie all violations. Adeguate



audit coverage could be achieved simultaneously
in crude production and NGLs by utilizing non-
RARP personnel presently working on independent.
crude producers and independent NGL,plants.
Generally these non-RARP auditors .are
located..in o0il producing areas where most major
refiners' production records are located. .These indepén—
.dent crude production and: NGL auéitors should be
reassignéd to aﬁdit major refiners' crﬁde and NGL
produétion recbrds located in the auditors"geogréphic
area irreépective of which region has audit responsibi-
lity for the major refiner and of where the refiners'
headguarters are iocated. Thése'non—RARP auditors
would be an adjunct to the cognizant RARP teams until .
their reépective assignments are completed. Although
their participaﬁion_wouid require coordination Qith
the cognizant RARP team, they would work»theif segments
of the audit relatively indepenaently from the regular
RARP team and would not reguire ahy significant
retraining.
- The number of.non—RARP personnel‘thét would
be required to be‘reassigned to RARP would depend on
(1) the prgsent status of crude and NGL audits at
each major refiner, (2) the portion of the ;rude and
NGL production universe tb be audited, and (3) the

time frame to be established for achieving currency in



the crude and NGL production audit areas. Given the
'ésgumptions in (2) and (35, an analysis of conditions
at: each refiner will determine the extent. of the
'reaiignment :equired.

O 1Institutional Arrangements

It is evident that the massive effort
here pfopésed will create extraordinary needs of many
kinds. "It will require legal, auditing, computer, .
and hanagement skills .of the highest order. - Those
possessing such skills wiﬁhin the agency.will have
~to be supplemented by personé‘ﬁbw outside the agency."
Hiring outside the Civil Serive system is.indispensable
if the nécesary skills are to be secured. Sufficient
super-grade levels must be made available, and
hiring procedures accelerated, if the program
is ©o have any chahce ot accomplishing its goals.
If cannot be emphasized sufficiently that the
demands of this undertaking will require skills
"that are extremely difficult tb'obtain and‘are véryg
ldear in the private sector. 1If individuals can
be .found who are willing to participate in‘the
task, the agency must be able to offer atileast
some of them supergrades so that, at the least,
such individuals are provided maximum stature
even if salaries are not comparable to what they

were earning in the private sector.



- This- massive effort will also reguire new ‘internal’
procedures, and, probably, new organizational -units.:
Management personnel must be able to respond eitfémely
guickly to whatever reorganization arrangements this -
intensified program requires.’

Not only must'fhére be 'a highly concentrated and
defined effort, but the seriousness and commitment- of
the Administration to that ‘effort mﬁSt be‘unmistakablf
clear. It is the view of the Task Force that ‘all- of
the various considerations are probably best served -
by the creation of  a special office to head the intensified
refiner coverage effort. The Task Force believes that
the  head of this. special office should have the greatest
possible autonomy ‘and should report at the highest possible
level of the Department of - Energy, without compromising
the effectiveness of the agency's other program activities.
Such an office should, in the view of the Task '
Force, be. headed by an.attorney with considerable experience
in litigation and proéeéution. The office should have:®
responsibility for orgahizing the RARP program, implementing
it, and taking whatever court action might be neéessary

to enforce compulsory process or obtain recoveries.



6.4.7 Improved Access to Records

At the present time most RARP team arrange-
ments for acces31ng records and 1nformat10n are
both very formal and very restrictive. In most
cases audltors make all requests for records
and 1nformat10n, 1nc1ud1ng questions regarding
refiner operations and systems, in written form
and submit the requests to an established company
contact After the company contact accumulates'
the requested records and information and prepares
writtenrresponses to tne auditor's questions, it is
generally reviewed at one or moreklevels within the
company. At many‘refiners, all data and information
is reviewed by company counsel before it‘is furnishedl
to the auditors. 1In many cases, auditors' questions
are answered by company counsel. | o

At some refiners, auditors are denied direct access
to technical personnelvand, in some_instancesh ‘
requestslfor enplanations regarding the companies'
accounting systems have‘been denied or anditors'
efforts to gatner systems information haye been
frustrated. 'Some combanies will proyide onlyy
records that are specifically requested by the

appropriate company terminology, label



or precise identification. In'somé audits,‘if-the

auditors do‘ﬁot use the propér company terminology
in their requests, the company contact wiil return
the requests on the ground thét tﬁe company does
not have the.records.described according tobthé
auditor's terminology;> The record reguest pfécess
then begins all o&er again.

Because of the complexity of.the refiners'
accounting systems, the aﬁditors cannot possibly know
the existence of the many records that are évéilable
and how they flow and interfacevwithin the company's
accounting system without making a compfehensive
review of the inﬁernal controlisystehs, both financial
and management. 4Thi$'review must include a compre-
hensive systems analysis. In all audits of ﬁajor‘
refiners, if such a review has not alréady been
conducted, it‘must be the first priority.

In addition, arrangements with refineré
must be redétefmined in order to improve the
auditors' accgsé to records, documents, intormation,
and technical pérsonnel and to reduce the turn-around

time of such requests.



Cooperation of - the major refineries or the FEA use of
compdlsorylprocess is imperative if FEA is to}ascertain -
refiners'. compliance with the pricing regulations. The
volume of records and transactions at a major refiner is so
immense, their operations and accounting systems: are .so -
complex and the applicatibn of FEA'scurrentfegUlations to
actual refinef practices is so-difficult, that:without
full access, RARP audits cannot be conducted effectively.
Most major refiners have tolerated FEA auditors as
a temporary nuisance assuming that deregulation: of the
industry was imminent. There have been many instances
were refiners have used delaying tactics to inhibit fact
and -document gathering by auditors and postpone the reso-
‘lution of issues.: Refiners have been reluctant, perhaps
because of the apparent impermanence of the agency's
compliance program, as well as other reasons to.commit
.the necessary resources to speed up the audit and issue

resolution processes.



FEA shoﬁld seek commitmént'from the highest
organizational levéels at each méjor refiner to (1)
provide direct access to the company's computers;

(2) provide the necessary resources to facilitate
FEA's audits and (3) approach the fact finding part
of the audits with cooperation. These resources
may include more company personnel to setvice'

FEA auditors (including making technical personnel
readily:-and directly accessible to FEA auditors
when necessary), or providing assistance to FEA
auditors in utilizing the companies' machine
sensible (computer) records.

If FEA cannot secure this commitment from major
refiners, then it must adopt a more aggressive posture in
~order to fulfill its needs. The auditors will have to
reduce their tolerance for delays and excuses and the
agency will have to utilize all of its tools and authority
to overcome resisténce by refiners. Vastly increased |
use will have to be made of Special Report Orders,
subpoenas, interrogatories and injunctions. 1In addition,
the agency must reconsider its liberal and time consuming
administrative appeals procedures applicable to SRO's
and subpoenas and will have to be willing to enforce

swiftly and vigorously all agency compulsory actions.



6.4.8. Integration of Computer Expertise With RARP

Teams

6.4.8.1 why Computer Expertise Must be

Integrated Into RARP Audits

- If FEA is to establish an effective
(of-long¥£efm) Compliance program, it must addfgss
the reality of the situatién facédvby refiner auditors
who deal with massive amounts of data and work
with computer generated records at major'integrated
0il companies. The volumc of'transactions recorded
. by a major o0il company is enormous. Between one-
half million and one million sales transactions
can be generated per month at a large integrated
réfinér. At one refiner, the audit of the class
of purchaser area-involved a universe
of almost 30,000,000 transactions. Most large
oil cqmpanieé have thousands of production préperties
which they operate. Data recorded each month involves
tens of thousands-of transactions. An audit of non-
product costs involves reviewing at least éiqht'expénsé
account categories for each refinery and administrative
office ope:étéd,by that company which, again, involves

thousands of transactions per month. These are only a .



few exampies of-the high transaction §olume areas
encountered by. RARP teams.

N ‘.Oil companies. cope with this trans-
action volume by(htiiizing sophistiéated computer equip-
ment and computer systemé énd by maintaining large
departments of computér specialists. Auditing data
{generated»by these computer systems,requires as much
expettise as actually creaiing the data.

'Recognizing theAsqphisticated ADP .
‘audit‘ehvironment that exists at large oil companies,
the following are some of the benefits which would be .

obtained by having'computer expertise within RARP:

1. Better capability of
utilizing large amounts of information stored in
_ machine-sensible form in order to speed up audits.

2. Expanded source of existing
_records<énd information.

3. Betﬁer understanding of accounting
systemé, policies and procedures.

4. Enhanced ability for confirming

the.accuracy and completeness of information.



0 Expénded Source of Existing Records

Mény refiners require that RARP auditors
requesting records be specific in their.identification'
of those records. Obviously, if the auditors do not
know all the various .types of records that are avail-
able, it is difficult fo; them to make specific requests.
By compiling a computer systems environment analysis,
the auditors would know exactly what neﬁprds are avail-

able in hard copy form.

O Better Understanding ofﬂAccouhting Systems

With a computer ' systems ahalysis and  the
-ability to read program documentation, the auditors
could obtain a much better uhderstanding of the varibus
accounting systems.,

Systems'and program documentation contain

precise descriptions of record flow procedures. By
'reviewing this documentation, auditors would know
exactly what source documénts are generated, the purpose
of those documents, their source, and their relationship
to the record flow and the accounting system.

O Ability to Confirm the-Accuracy of Data

By having the capability to read computer

program documentation, the auditors wounld bhe in a better



position to confirm the accuracy and completeness of
computer-generated information. Auditing-in an ADP
environment requires evaluating and testing theée

0il companies' computer programs. This may involve
merely analyzing program documentation, but in some
cases it might .involve making tést runs to ascertain-:-
if the program-does what the.company says it does.

-..0 Capability to Utilize -Machine Sensible-

Records in Order to Speed up Audits:

The principal benefit of computer expertise
in the RARP audits would be the capability-of utilizing
the oil companies' data~bases’st6redrin machine-sensiblé
.form. The oil companies have .innumerable record files
stored on tape, discs, etc., which could be accesséd
with appropriate computer programs. -

in areas such as class of purchaser,:
recoveries,:.crude production, pon—product costs, etc.,
auditors must work with great numbers of transactions.

- In-most cases, it is necessary to audit these areas
with cdmputer—selecfed data. In some cases, this may:
reguire the selgqtion, comparispn,-calculation,

rearrangement or summarization of data; in other cases,



it may require inyva computer-generated, statistically
selected sample. When dealing with the voluminoﬁ54amount
of dat% which RARP aﬁditors are confronted wi£h,‘it is
not practical to attempt to'sample statistically without
the use of a computer program application.

iFEA generally has the authority to require‘:
that refiners produce records in auditable form. However,
' becauée of the complexitieé involved in accessing
and reformatting data from various data bases, ADP
expertise is necessary just to adequately communica;e
and coordinate RARP auditors'Aneeds'to the refiners'

ADP personnel. More importantly, ADP expertise is
‘required to properly evaluate the computer—gengrated
material and the procedures and programs used to access
the material.

In some cases, it might be necessary for
the FEA to write its own programs and to run its own
computer applications from the refiners' data baccc.

In other cases, it might be possible to utilize some
existing ¢ommerica1 program packages developed

by national accounting firms. These commercial packages
are designed to perform standardizéd functions and
generally are not adaptable for specialized needs, They

could be used, however, to do standard statistical



sampling. The advantages of these packages are that thej

are iﬁmediatéi§:available'and are relatively>sim§1e to

use. 1In any eVeht; the RARP progrém needs ADP éxpertise.
B The pfogréﬁ packages could'be.developed -

by the company orvﬁy FEA - éither in-house or Sy a

commercial contract.

6.4.8.2 How to Integrate Computer Expertise

in RARP Audits

Implementation pf computer expertise.in
'RARP audits is not a short term proposition. It not
only will take time, but it may require considerabie
resources. Furthermore, it may cause some interpretive .
questions and may precipitate resistance by refiners.
'In order to successfully integrate computer expertise
in RARPAahdits, the following areas must be addressed:
| 1. Meet any challenges to legal
authority.
2. -Secure cooperation from refiners,
or require access. to computers.
3. Obtain additional specialized ..
stéffing.

4. Train auditors.



- 0 Legal Authority

.~ The agency must move quickly to meet any.
. challenges to ‘its-legal.authority to requiré the
production of machine sensible.records -in addition :to
systems and.program-documentafion.g If the agency
authority 1is not clearly established initially, it
could severely delay and frustrate the'program.,.

O Seek Cooperation of 0il Companies

The cost of accessing-machine sensible
records (programming and computer time) may be a
basis for resistance on the part offrefiners..?Further-
more, refiners will not‘neCéssarilytbe_inclined to make
FEA's-audits easier. and more productive. Therefore, it
: is desirable to secure the cooperation of the major
refiners at the highest levels of the .company. This-
~might reqhire some'diséussion with the companies and the
highest levels of FEA and/or the Department
o0f Energy.

Failing cooperation, FEA must utilize . .-
its-. legal authority for -access to records.:

O Obtain Specialized Staffing

The development of computer capabilities
will require additional staffing. Tn order to deal
with the highly complex computer systems employed by

major oil companies, experienced computer systems



analysts and computer programmers must be recruited.
Because~FEA has immediate needs in this area, there is
not sufficient time to train auditors to be programmers
and systems analysts. Some of the FEA auditors may -
already have computer experfise_andAmay haye
the capability of assuming programming functions
without‘extensive training. They, of cdurse,'will
be used but the number is relatively small.

It is also possible for FEA to
contract‘for.systems.analysts, programmers and
cbmputer time, if ﬁecessaryf

O Auditor Training

In'addition'to having. experienced.systems
analysts and programmers, the RARP program will fequire
auditors with computer training so that these auditors
will be able to recognize and identify audit areas that
are susceptible to compﬁter applications and be’able to
communicate their needs to programmefs. This does not
require extensive programming training; it oniy fequires
awareness training and oan be accomplished in § days or

less.



Organizationally, there needs to be strong
central coordination and funétional support at the
National Office. Regional offices with heavy -RARP
-activities should have aﬁ least one éystems anélyst
with appropfiatgmptogrammer supbortj- In additién,
each RARF team should have an auditor with some
© degree of programming capabiiiﬁy.toséoordinate the
audit team'é'neeGSIWith the refiner and the Regional
cémputer specialists and to assist Witﬁ programming
fequireménté.- |

‘After completing staffihg and training
~goals, the first step in the implementation of a
computer program éhould be conducting computef systems
environment- analyses at  all targeted refiners. This
consists of reviewing ﬁhe companies' hardware configura-
~ tions, their systems documentation, and their report
éatalogues. This would take from two to four weeks for
each targeted refiner. Thereafter, appropriate auéit |
areas at these refiners shquld be idéntifiéd for

potential computer assistance audits.



It is envisioned that each audit team
would include a low level auditor/computer specialist,
and each team's increased awareness of computer appii-
cations would enable it to request Regional Office
assistance for higher level computer expertise.
Regional Offices, with a smali numbe: oflspecialists,f
would be able to4serve several audit teams. whén
necessary, Regional Office-could draw upon the resources
of the National Office. . Thé National Office wduld provide
the necessary services to Regional Offices whose RARP
activities are sufficient to justify their own staff:
of specialists. | |

6.4.9 Benefits of Third-Party Litigation

 For various reasons; private actions

"under FEA's pricing regulafipns have not been

frequent. Such actions couid have a substantial

deterrent effect and could brecipitate more

voluntary compliance by the major refiners. One extremely.
thoughtful suggestion from outside FEA and the Task

Force was to require all major refiners tn disclose to
each of their purchaserslon each invoice the class‘of
purchaser,the May 15, 1973 selling price for that class,

and the increment of cost increase being applied to



comprise the current selling pfice on that invoice.
This system would enable the purchaser, on his own
recourse, to challenge any of the elements making up
his price, and should also prove helpful to FEA in its
policing functions.

The Task Force believes this suggestion has
sufficient merit to warrant ‘further analysis by FEA,
realizing that some regulatory changes would be

‘reqguired.



6.5 Conversion to a Self-Reporting System
6.5.1  Overview . |

As previously discussed (Repo;t Section 6.2) FEA's
present eempliance and enforcement strategy tbward
monitoring the petroleum industry islone of "blanket"
audit coverage. In addition to increased emphasis at
the major.refiners; the Task Force recommends thet
FEA attempt to devise and implement a self-reporting
system for eeveral segmehte of the industry.

| The Task Force sought to determine if the regqulations
as presently written were translatable into a self-reporting
form which would be along the lines of the fam111ar
IRS- 1040 form and which would on its face dlsclose
.v1olat10ns, provide indicators or pred;ctors for other
violations and permit the generation of statistical
Ainformation for profiles of the firms. It was recognized
that a form could not disclose all misunderstanding
or indimidual overcharges (except in the producer afea)
because of the aggregation ef ﬁhe information on the
form itself,

To demonstrate the feesibility of a self—reporting
system; the Task Force was briefedAon the basic regulatory
concepts of the priee regulations for four segments of
~ the petroleum'industry and subsequently prepared draft
self-reporting forms if mone previously existed. If a form

already existed, the Task Force reviewed the form to see



if it could be made more useful for self-reporting purposes.

Generally, the Task Force found that a self-reporting
system was feasible for-both the producer and reseller/
retailer segments of the industry and that certain changes
should be made to the present formé for refiners and gas
processors. A detailed discussion pertaining to each form
is presented later in this text.

6.5.2 FEA's Present Compliance and Enforcement

Reporting System. The reporting system established by FEA

and its predecessor organizations serves a vafiety of
-purpdsés including énergy development, policy analysis,

and the implementation of both price and allocation
regulations. Some reporting is necessary in order to comply
"with the requirements mandated by Congress in certain
energy legislation. Data from these reports is used
primarily for the evaluation and development of energy
policy; e.g., Petroleum Industry Monthly Report for

Product Prices (FEA form P302-M-1) required by P.L. 93-275
to provide data for policy analysis. On the-other hand,
still other reporting is directed toward regulatory
compliance, e.g., Refiner's Monthly Cost Allocation Report
(FEA form P110-M-1). These reportingArequirements are
-established by FEMA'e rcgulations under authority granted by

legislation.



6.5.3 FEA's Use of its Compliance and Enforcement

Reporting System. Despite the authority given FEA by

certain energy legislation, the Agency has not-exercised
this authority effectively in the area of its "regulatory
programs;" i.e., a self-reporting system has not been used.
The Presidential Task Force on Reform of FEA.Regulations
identified a total of 43 separate types of reports required
of the industry by FEA. These reports were found to be
concerned with virtually every aspect of petroleum
production and refining, as well as the distribution of .
all types of products. Although 24 of the reports dealt.
directly with regulétory programs, 17 were related to FEA's
allocation regulationé. ‘(See schedule "A" attached).

Only 3 of the reports identified by the Presidential
Task Force related to FEA's price regulations. These are
included in the following discussion concerning the history
of FEA Compliance forms.

6.5.4 History of FEA Compliance Forms

There has been a multitude of data collected from the
petroleum industry by FEA, most of it via reporting forms
developed for Regulatory Programs Managers which served as
information bases. The majority of these forms collectedl
cost, pricing and inventory data.A Still others provided
the means for the monitoring of movements within the
petroleum industry. Few of the forms, however, Qere

developed specifically for determining Compliance with FEA



regulations. Some forms did resemble the characteristics
of "self-assessment" reports demonstrating the respondent's:
compliance with certain FEA price regulations. A brief:
description of 5 such reports is provided below:

6.5.4.1 Transfer Pricing Report; F701-M-0

The F701 (théh is still in use today) applies

to each refiner that imporﬁs at least 500,000 barrelé of
cfude'oii.during the month or each refiner that imports
crude oil from én affiliated entity during the.moﬁth.
FEA uses the form to obtain full disclosure on costé ané.
pfices of the movement of importéed crude oil and to idenfify
exchange activity-to the e#tent that unusual movementé appear
to occur. As . a compliance form, it provides the étarting
péint for audit verification of_company submitted data
cohcerning product costs. The auditors, upon request for
verification from FEA Regulatory Programs, Operations,
verify‘directly from company records the following numbers
that appear on the form: (a) quantity of crude petroleum
purchased, (b)-average landed price calculatibns, (c) burchése
price ekpressed on dollars per barrel, (d) transportation
costs, (e) volume of imported crude acquired throﬁéﬁ exéhaﬂges.

Upon reéeipt of the audit results, FEA ORP, Operationé;
provides Compliance with names of combanies in violatidn_of
tfansfer priéing regulations. Compiiance pfepafes notices

of probable disallowance (NOPD's) wheﬁ the violétion relates



to excess costs or notices of probable violations (NOPV's).
‘Transfer pricing audit work is in various stages of completion
at 28 firms.

6.5.4.2 Domestic Crude 0Oil Purchasers Report;
P-124-M-0

The P124 applies to each purchaser who obtains
ownership and holds the title df domestic crude{oil, including
firms taking title'between affiliated entities. Approximately
280 firms submit this report. It provides the means for FEA
to monitor and enforce the weighted average first sale price
(composite price) of domestic crude. The firms must report
volumes, weighted aVerage prices and total amounts for first
purchaser relating to old, new and stripper oil.

Starting with the P-124 report, the auditor verifies '
the volumes and prices of the three cateéories of oil. An
initial audit is conducted to determine if selected firms
prepared the P-124 correctly.A Discrépancies noted have
resulted in the requirements for the firm to resubmit
the P-124. A total of 103 companies have been audited.

There have been 58 companies required to resubmit the
P-124‘repor£s, Some of the more common reporting erfors

. are: 1) not including oil purchases, 2) providing
inconsistent feports of booked costs, and'3) including 
products other than crude o0il in reports; More compreﬁensive

audit and verification work is planned in .this area.



6.5.4.3 Domestic Crude 0il Entitlement.

Program Refiners Monthly Report;

_P_lo 3-M:l

The P103 "Refiners Monthly Report" is used
by refiners to provide summéry data gbverning the alloca£i0n<
of old oillhndér the Crude Oil Allocation Program. This form
is both an informatiohal report and an operational form.
The Reqgulatory Program Manager uses the form- to compute
national averages and determine whether the reporting refiner
is a buyer or seller of entitlements. ' The Compliance auditor
must verify the figures of this report. Based on the
audit work, actual adjustments are made in the entitlements
program. More comprehensive audit'work is being done 1in
this area to determine whether the aﬁcuracy of the infor-
mation reported which, in turn; enables a determination.'
as to whether the correct amounts of entitlements were
bought or sold.

6.5.4.4 Utility Supplier Questionnaire; -

P111-5-0

This was a "self-reporting" type form used
in the Utilities Program which has since been discontinued.
FEA mailed a worksheet which required the utility to give
details on traneactions with ita suppliers. As a cross
check, fhe>suppliers were sent quéstiohnaires éoncerning
their transactions with the utilities. The desk auditor

matched the worksheets and supplier questionnaires to

identify obvious errors (missing transactions, differences



in volume, add-on charges, etc;).g Based op.the results
of this matching prccess, the euditor filled out a
scorecard assigning quantitative values to discrepancies
found during the desk audit.: The sCores were then used
as a means for identifying which firms to target for .-

on-site audits.

6.5.4.5 Refiners' Monthly Cost Allocation’

Report; P110-M-1.

The FEO-96 and its successor, the P110, were.
intended to provide a measure of how the refiner treated
‘increased product costs and how these costs were allocated

across product lines. Specific items reported:,

‘Summary of Crude 0Oil Costs

Increased Cost of Crude 0il Purchases

Non-Product Cost Data

Permissible Cost Incfease‘PeriGallon
Although it Qas designed to be a "self-reporting" form
(detailing the mechanics of computing and adjusting the
May 15, 1973, prices) it has not met FEA‘s‘needs‘with
respect to refiners: ' | |
o The P110 has noﬁhing te-dc Qith sales prices;
only a cost increment is proyided
o No May 15, 1973, pricing.dé;a is shown on P110
o There are indications that the refiners.

have not actually used .their increment (s), reported



on the P1l10, in pricing their products.

o The form only provides a measurement of costs
available for recovery and estimates the
recoveries based on comparisons; no actual .
cost data 'is presented. - - T ;

o No "bottom line" figures are provided; i.e.
FEA cannot assess the extent of a refiner's-
non-compliance from information provided on tﬁe-'
face of the form.

6.5.5 Conclusion: FEA Has Not Used a Self-

Reporting System

It is the position of the Task Force that’
FEA has not used a self-reporting system in attempting
to carry out its compliance and enforcement responSibi—
lities. None of the reports discussed on the preceding
pages qualify as self-reporting forms. Although some
indicators of non-compliance may be provided, they are not
very adequate and £heY do not exhaust the possibhilities for

embodying predictors of non-compliance on reporting forms.



Additionally, the forms are filled out by the sméllest
segments of the industry measured on the<num5er of firms, |
i.e., about 155 refiners and 700 gas plants# rather thaﬁ
the larggst'segments;,i.é. resellers/retailers
(over 300,000) and producers (15,000). The Task Force
found that no fo:ms existed for the-latter two éegments
although audits of these areas are the most ménpower—
intehsive and mdst conduciQe to'targeting on a "for
cause" basis. Therefore, a more concentrated effort
was given to’evaluating the feasibility of a self4reporting
system in these two areas. |

Report section 6.5.9 will detail specifi¢ recommendations
for a conversion to a'cémpliance and enforcement. strategy

containing the-element of "self-reporting."



6.5.6 The Concépt of a Self-Reporting System

A key element in a succesful éompliance
and enforcement strategy is "self reporting."™
As used by the Task Force, a self-reporting sysfem
should provide a reasonable deménstration by the
firm filing the form of .its understanding of the
regulations and its compliance or non-
compliance‘with such regulations.
If achievable, the form would, on its face,
disclose certain violations to both the firm and
FEA in the same way that the familiar IRS Form 1040
indicates the individual's tax liability or refund.
In addition, the form should provide indicators or
predictors of violations to FEA because of improper
maniphlations of the numbers appearing on thé form
and would permit statistical information for profiles
of the firﬁs within that segment of industry. The
form itself would not directly reveal misundersténdinq
of the non-numeric terms of the regulations
nor wbuld it disqlose overchafges té individuai
customers if_ﬁhe information is reported reported
in aggregate.

In Lhe uvplnion of the ‘l'ask Force, a self-reporting.



system is most useful when the universe is large

and the risk of relying upon'the information is small.
'For example, an erroneous report submitted by a small
reseller would>be inconsequential to the mafket place,-
but the same type of error by a majdr refiner could
have a significant effect on the market place. 1In
other words, genefal compliance may be an adequate goal
for one segmehf of the industry and can be achieved

by a self reporting system whereas specific compliance
may be the goal for another segment which éan be
achieved only by detailed audit.

With respect to FEA price regulations, the
implementation of a system of this type would require‘
the agency to:

O Develop reporting forms for use by the:

various segments of the industry;

0 Prepare for mandatory sﬁbmission of these
reports; e.g., assess GAO requirements for
form approval, determine regulation.changes
which are necessary to require report filings,

- pretest "self-reporting" forms.
O Set aside resources for moviﬁg directly into

a "for cause" action; i.e{( the establishment



of a violation based solely on infprmatiOn”
provided on the form or in the report.
O Use resources for "selective verification"
- of the'required reports; i.e., audits or
invesﬁigations of particular firms.
Apparently for a variety of reasons, FEA has
overlooked or at least not seriously explored this -
concept.

6.5.7 Self-Reporting with Respect to FEA Price

Regulations.

"It is the position of the Task Force that
the translation of most of FEA's pricing reguiatinns
into forms is sufficiently promising that a substantial
'agency effort to this end is warranted. Most of FEA's

pricing requlations appears to be translatable into

a torm; i.e., a series of questions formulated
so that the answers reveél certain violations and are
indicators (or predictors) of others. Because,
Ahowéver, the regulations do not alWays lend themselves
to considerations of auditability or the possibility of
self-reporting, many of the concepts are not easily built
into forms. The forms, therefore, will be lengthy
and will not reflect all of the concepts in
the regulations.

It is recognized that there are numerous
difticulties involved in developing forms, given the

complexity of the regulations that FEA is attempting



to enfo;cé at present. For example, non-numerical
factors sdcb as the definition Qf.property in FEA's
producer regulations and the definitions of transaction
and class of purchaser for resellers and retailers
(Subpart B) present problems. ©Not all such concepts
can bé fully rendered on a form;'they,precede what
appears in the form in much the same way that a

proper understanding of what a deductible medical
expense is must precede the entry of such an‘expense on
an income tax form. - Such concepts-are, guite simply,
the limits of forms. Nevertheless, as will be-shown

in report section 6.5.9, self-reporting forms can be
developed which will reveal specific violations;. e.g.,

" 0il or erroneous

"0ld" improperly. sold as "new
classification and sale of old 0il as "stripper well"”
crude oil. Even as to the concept of property a

form should provide an indicator of non-

compliance with respect to a misapplication of FEA's

definition of "property" resulting.in classification

of "old"crude 0il as "new".-



Sélf—reporting is only one'eiement of_a_cqmpliance
and enforcement strategy. Reliénce must‘be_placed in
some. instances on direct, field auditing to. resolve
pfoblems. No self-reporting form required to be
completed by the petroleum industry can be designed
to answer all qhestions of a ;egulatory nature.
Therefore, audit coverage must be used selectively to
test questionable‘items and to resolve areas of |
general difficulty.

Possibly when designing a self-reporting form
it may be found that, given the general difficulties,
the report development is feasible but, when implemented,
completion of the form will be.unduly'qnerous. If this ;s
the case, it must be reéognized that the regqlations
are too complex for4practica1 enforcement and that
changes to conéepts more amenable to a self-reporting:
form must be given the most'serious consideration.
There may be. 'instances where regulation changes are
essential to the resolution of areés of general dif-
ficulty if a practical self-répo;ting system is to

be designed.



6.5.8 Advantages of a Conversion to.a Self-

‘Reporting System.

There would bé a number of important

advantages in a self-reporting system. Among these

are:

0

An effective targeting system:would. be

provided for identifying firms.in the
industry with probable pricing violations.

- FEA's present audit strategy would be

rendéred less "manpower inténsive.“
A more efficient (See report section 6.5.10).
and effective use of audit resources could -
be made;-e.g.L if audit staff is diverted
to the ﬁajor refinérs.to strehgthenlthe»
presént staff, self-reporting would aid in
providing_éovefage for the other segments of-
the industry.
Fi;ms'inAthe industry would be provided
a tool (a se1f4assessment type form) which
tﬁcy could use to set theif prices in-
accordance with FEA regulationé. The.form
would present the mechanics bf "what the

regulations really mean" in everYday business



)-1anguage and thus would provide a means by
which these flrms could reasonably and prac-
tically assess their compllance.

These advantages must be welghed against the nre-
viously discussed limits and problems of self-reporting
system. On balance, the Task Force believes that an
effort is needed to develop such a systen. -

'6.5.9 The Use of Self-Reporting Forms

To ampiify the preQious aiscnssion in points
5 and 6 (i.e., a self-reporting system, a "feasible"
task with advantages) some discussions is useful of
selfjreportingvforms pertinent to each segmentldf the
the petroieumvindustry.

Ineorporated into each discussion is information
received by the Task Force from briefings on the basic
:egulatory concepts and related draft Selfftepqrting
forms applicable to refiners, gas'processors, reseller/
retailers, and crude oil producers (in effeqt,‘the_ |
major sections of FEA's priee regulations -- 10 C.F.R.
Part 212, Subparts D, E, F, and K).

The detailed discussions and the draft forms
(attachments) are in no way intended to represent
"acceptable correct forms ready for issuance, but
were drafted only to satisfy the Task Force that it is

reasonable for the agency to spend the resources that



will be requiréd by an effott to pit self-réporting
forms in plgée. The Task Force does recommend that
these forms be used as a starting point for projects
to develop én implehentqa seif#repdrting sys£em.
Additiohglly,'fhe discussion of each form should not
be conﬁtruéd as all ihélusive bUE réﬁhéf‘bé:vie@éd

as examples and genérai guidance by the Task Force.

6.5.9.1 Resellers/Retailers
The Task Force has studied and has
been briefed by FEA on the feasibility of a "self-
reportihgf'fb}m for this segméht'of the industry,’
prepared in accordance wiﬁh the preSent‘reguIatibnsﬁl
10 C.F.R., Part 212, Subpart F (see Attachment-B).
The resulting form is lengthy, particuiarly»fbr this

segment of the industry that is comprised of many

small businesses.. Chéﬁges in these regulations to enable

a more simplified form warrant serious consideration.’
As indicated earlier, no form for this industry

segment has previously existed.



The Task Force has also had drafted a proposed
set of rev1sed reseller/retaller regulations for
review. The rev1sed regulatlons are more amenable
than the present ones to being rendered on a form.

In brief, the changes would eliminate the calculations
of unrecouped costs carryover (banking) and the class
of purchaser cdncept by réquiring the reporting firm
to treat customers separately. (These suggestions are
similar to those contained in the Presiden£ial Task
Force on Federal Ene;gy Administration Regulation.)
The Task Force is not taking a pdsition oné

way or the other on the economic desirability

of these changes. Rather, the revised requlations
were drafted Lo provide a concrete illustration

of the inter—relation between regulatory concepts

and the burdens and feasibility of reporting

forms, and to emphasize the importance of building

in considerations of enforceability and amenability
for'self~reporting at the very earliest stages

of the developmenf of new regulations.

A corresponding self—reporting form has been
developed,_¢omp1ete with instructions, supporting
schedules, and in the fqrm required for approval
by the General Accounting Office (see Attachment C).
This proposed form will provide the "bottom line"

violation under the revised regulations for a particular

reporting firm and as such will provide sound



predictive values. Only iimited follow-up audit effort
would be required to verify the extent of noﬁ—coﬁpliance.
Certain implementatidn questiéns have been

tentatively addressed as evidenced by the proposed
form: |

0' A one-time report detailing the "base daﬁa“
would be required; (see Attachhent C.)

O Monthly reports would be required thereafter,
beginning with the current month (e.g.,
July 1977). Unlike IRS, the need of FEA
with respect to resellers and retailers
is for monthly information rather than
annual filings.

O Mandatory filings would be fequired of the
larger firms based on sales volume. FEA
could not handle the monthly submissions
of 300,000 firms. Therefore, all firms
will be required to cémplete forms and have
. them available for inspection but 6nly
certain firms would belrequired to .submit
them to FEA.

"In addition to a method of ascertaining

bottom line non-compliance , reseller form would

permit FEA to make the



following determinations:

‘O

Q

Industry wide cost and selling price
figures oq-5—15—73 and subsequent .,
dates could be compiled.
Industry costs could be constantly
monitored on a monthly basis.by.FEA,,
Average profit margins extant on
5-15-73 could be computed for use
by FEA Exceptions and Appeals and
others.
Comparisons,betWeenidifferent,
geographic regions concerning product
costs, profit margins, etc., could be
made.
Sales volumes could indicate trends

«

in seasonal demands.

.Measurements could be made of the

. allegation by this segment of the

industry. that their margins:are

being decreased by the major refiners.

- As- the- form is developed, and public comments

received,. these tentative judgments may undergo significant

alteration.



6.5.9.2 Producers
The Task Force has done extensive work with

respect to the present producer regUlations4and self-
reporting forms. |

| Thé Task Force was initially briefed on the
application of FEA regqulations pertinent  to producers of"
domestic crude oil and presented an initial draft of a
self-reporting form that could be used by FEA to
ascertain compliance or non-compliance with FEA pricing
regulations. The initial form and instructions (See
Attachment E) employedraicohcept wherein the industry
would provide only the amount of information necesSary
for FEA to perform pricing calculations on a property-by-
property basis and determine whether crude oil has
been .so0ld at prices in excess of those permittédiby
 FEA regulations.

The initial form was designed to take

advantage of a programmable calculator system-already
in pléce at FEA. The system is programmed to (1) per-
form mathemafical calcdlatiohs to détermine-compliance
or non-compliance with FEA pricing regdlations and (2)
provide.printed results with respect to the crude o0il

sold from each prdperty onAé~month1y basis. More



specifically, the calculator can perform complete
andlysis of prices charged for crude oil including
the accumulation and presentation 'of "any-amounts
received in excess of those permitted by FEA
regulations and can eliminate the néceséity for
FEA verification of the calculated Ovefchargés
.during the review process. The printed results-
are arrayed in a format so that reasons |
for apparent‘overcharées can be readily-identified.
The initially drafted form would simply
eliminate the nééessity tor the ‘auditor Eo'éxéract
“the needed:source”infofmation}from the firm's records
and would solicit from -the firm, by a series of
guestions, its understanding of FEA's property
concept. The'respohses to the property questipns
would not necessarily disclose a violation but would
provide'indicators of poséible misconstruction of.
properties which could cause violations. The initial -
form does not provide any‘seif—compliance feature,
that is, by filling out the formﬂpfoperly} the firm
would not know whether it had or had not complied with

the regulations.



At the'fequest‘of the Task Force,
a second self-reporting form and set of instructions
were develqped.tnat.wouid have the self-compliance
feature, with respect to ﬁproperty."i Property |
is the entity for which prior productioh.must
"be compared with current éroduction to .determine
the appropriate classification of crhde oil
produced (i.e., old, new, released, stfipper)
and thus, fhe appropriate'prices to be charged
pursuant to the regulations. ~Another feature
' of this form is the provision for submitting to
FEA a refund plan to correct any overcharge.

The second form would require
'produqers=to assimilate substantially more in-
fqrmation‘than required in-the initial férm and
includes the firm's computations of lawful
priées-and deterhipation of compliance with FEA's
regulationé for the.crude oil sold.

Although the Task Force has been
advisea that the second form is of no. greater
benefit'té FEA, it is of greater benefit to the
firm for self compliance purposés.

The Task Force recommends that both forms be
studied and a decision be made as to which form

would better serve both the FEA and the industry.



The form.itselflis enclosed as Attachment

G--FEA Form P- , Domestic Crude 0Oil Production
and Pricing Report.

Both of the forms developed offer the
following potential benefits: |

o Sufficient information, with regard
fo categories of "o0ld," "new," "stripper," etc.; that
rédical changes in volumes for each claSSification can
be detected.

o Data detailing higher than normal
prices tor "upper tier" oil. |

o A device to compare crude o0il prices
between fields; thus detecting instances when a
particular producer's prices are substantially highér
than the crude oil prices in neighboring fields.

o Some potential to monitor, on an
annual basis, the composite price required by the EPCA.

0 A viable desk audit concept that
Qould "pin-point" most types of violations and

significantly reduce on-site audit requirements.



o " Availability of strohg indicators
to target -firms for detailed audit as a part of
overall audit strategy.

0 Prompt récognition of areas with
high potential for violation. |

0 ‘Completion of detailed pricing
computations by the industry rather than the FEA,
including.the'preparation and submissioﬁ to FEA of
overcharges on sales of crude oil.

. 0 ‘A means of providing the industry
with instructions and forms to accomplish a complete
"self—audit."

o A system for the industry to .-
submit to FEA detailed plans for correction of any -
misapplication of the pricing regulations disélosed'
by the "self-audit."

| It is recognized that.all violations
cannot be discovered ffom»information reported on
the face of the form; e.g., curtailment of production
resulting in a stripper qualification based on average
daily production of 9.8 barrels per day. As
previously stated, however, kreport Section 6.5.7)
complete reliance must not be placed on the self-

reporling system.



In the opinion of the Task Force, both
cfude producer self-reporting forms are practical
and feasible to imblement. The imélementation of
either reporting system would require the submission
of a one-time report for the period September 1973
‘through calendar_ygar 1977, followed by annual
submissions of selective and limited information.
The Task Force recommends that both sélf-reporting
forms be studied Qith a view toward selecting
and implementing the most desirable ané‘productive
alternative at the earliestvpossible‘date.

6.5.9.3 Gas Processors

Like refiners, eaqh gas processor is
required to file a monthly report (P110-M-1, Schedule
G) which provides a "bottom line" maximum price
increment. This increment is determined by an
aggregation of information on either a firm wide
Abasis or an individual plant basis and, theretore,
would not disclose overcharges to individual customers.
Because a form aiready exiéted and there is a relatively
small number of firmé in this segment of the industry,
the Task Force concerned itself with enhancing the
capacity.ot the form to predict violations. <his
predictive value can be accomplished to.a.substantial

degree because the non-numerical class of purchaser



definition doés_hot appeaf to be a héjor problem
with the iﬁdepéndent processors, since the régulgtions
have for the most part "written out" this issue by
virtue of the floor prices for NGLs.

In the épinion of the Task Force, by
- adding two sections to the present form and eXbanding
several line items in a present section; the form
will be a strong ptediction of cdmpliénce. One of
the added sections deals with general information
proVidéd to determine whether the firm is the operator
of the plant and whether the firm has elected to file
on a firm wide basis, or on an individual plant basis.
The second of the new sections specifies the actual
method ofAcomputing shrinkage costs which is‘not'oﬁ
the present form. The iteﬁs which have been added to
the present section serve to elicit information
concerning'allocétion of costs among tﬁe various
products. These changes do not .appear burdensome
to the industry and, ‘therefore, should be given étréhg

consideration for implementation by FEA.



The Task Force a;sq belieyes_;bat‘FEA
shquld congider the.possibility of requiring .the gas .
processors to file actual cqs;s; recoveries and.volumes.
Because the present filing time requirements are liberal,-
ips;r Pregen;ly ;he procstors‘are required to.file
45 days after}the end of month being reported, sufficient
time;should have passed for the firm to have accumulated
aétual figp;es.

“he revised draftf;eport and -set of
instrgc;ions are inc;udedwas At;achment,Ei .In addition,
égﬂéﬂFative ot ;hé:rgguLatory background fUL.pLUUeSSOQg
apdqq layman's description of the regu;ations are
ipglpdédi

.6:5.9.4 Refiners

’.&efiners are already required to report
monthly their costs .available for .recovery oh a very |
complex FEA form P110-M-1 (formerly FEO-96).

In the bpinidn of the Task Force, . the
complete non-numeric terms included in the regulations
(e.g., "class of purchaser” and ﬁdeemed~rec6veryf), and
the,gignifiCant'aggregationlof information, prévent
develqgment of a_;gpor;ing,form that would function;
either to reveal or to p;edict any .but. the grossest.

of violations., Nevertheless, these forms are important



because they require the firm to cdmpile and_organizé
data with reference to FEA's redulations. Therefore,
the focms prdévide an impo;tant starting point, or
reference, for auditors as they wofk back to voluminous
source documents. The Task Force, therefore,zadd:essed
itself to making this form more.auditéble,'that}is,
making it more possible for the auditor to trace the
entries on the forms back to the firm's accounting
records. Serious consideration should be given to
requiring refiners to file within a specified time
period after the initial filing, (1) a report detailing
actual costs incurred, (2) actual recoveries calculated
under the egqual application provision of the regulations,
and (3)'the actual volumes of products sold. By trying -
to audit estiméteé, the auditors have been placed in

a weaker position than they would have been if they

were auditing actuals which by their very nature are
less disputable.

. Because of the complexity of both the
regulations and the present form, the Task Force has hbt
attempted to draft proposed dhanges to the regulations
or the form, but believes that FEA should'give'these

matters strong consideration.



6.5.9.5 Utility of Independent CPA Certification

One additional point pertinent to the
uée of self-reporting forms might,be“in order.
Most forms'requi;e the prepé;er to certify to the
- accuracy of the information presentéd. Possibly;,
the aécUracy and oredictive value of data reported
to FEA by Firms subject to its regulations could
be significantly enhanced by reguiring the firm's
independent auditor to expfess an informed opinion
as to the correctness of 'such data appearing on
Liie forms. This idea deéerves furhter'exploration,
bearing in mind that many of the concepts embodied
in the forms are'not'ordinary cost accounting

terms.

6.5.9.6. Books and Records RequirmentA
The utility of self-reporting
forms will be greatly enhanded if, as a concomitant
of the‘forms, FEA prescribes the books and records
t6 be ﬁsed to support entries. |
| The maintenance -of uniform records
will also greatly facilitate the agency's audit

and on-site inspection program.



6.5.9.7 GAO Approval

Forms developed for self—reporting system
ﬁust_be considefed under the Fedefal Repofts Acf.
The Task Fdfée believes that the self-reporting
system here envisiohed éan cérry such enormous
pubiicvbenefits that forms proposed for this
purpose shouid be given the prompteét possible con-
sideration by the GAO. Moreover, it mﬁst be emphasized
that the need for the forms isAsupported b? the most

compelling reasons of public policy.



6.6 Choice of Non—RARﬁ Targetsvin the Future
6.6.1 Overview | . .

The development of a suitable ségéfeg§;£o
" deal with the objective of maximizing,discovér§~of
large violations that have élready ocqufred has
been déalE-With»in Chaptefs 6.3 and 6.4.' With |
respect to.the remaining non—RARP.companies, it is
necessary tb address the two general components of
the Compliancé problem: how best £o:identify
firms that havé'comm;LteO significant violations,
and how to achieve future deterrence.

6.6.2 Achieving Future Deterrence

‘Under present plans, price controls are
to continue for some time on crude o0il producers,
NGL processors, marketers of propane, and certain
other products. For these programs the objective
of deterrence (the eﬂcouragement of - future voluntary
compliance) is an immediate concérn. All other
iprbdubtstﬁavé already;beeﬁ or are aétivély being
considered for deéohtrol, and the obiebtive witﬂ
respect to ﬁarketers of thesé productéiis to build
credibility in the FEA enforcement program should

future events reguire reimposition of price controls.



How best ﬁo.accomplish these objectiQes

is in general a subtle problem involving, among
other things;,the way industry manaqement perceives
the ;iske of non compliance. What absolute level
ofACompliance resources should be committed to

‘ achieve deterrence is not susceptible'of'"harc
anéiysis." It depends, among other things, on
knowledge of induscry information networks, the
strength of incentives to disobey the regulations
apd.the freguency with whicﬁ violations are ais—
covered. Neverthe;ess, an essential factor in
creatihg the necessary.decerrence and credibility
is clearly this: industry must be convinced that
significant past violations of regulations will be
detected and corrected. Only if phis perception
is widely held can extensive voluntary:compliance
be:reasonably expected in the future.

It is the position of the Task Force,

tﬁerefore, that the best way to effect deterrence’
is to give a clear-signallto industry that past

significant violations will be pursued.



Thus, in the non-RARP areas the two components of
the Compliance strategy problem -- the past and
the future -- are largely reduced to one: how
best to recover the maximum amount of past viola-
tions within a giveﬁ staffing level.

6.6.3 Maximizing Discovery -of Violations Using

Cost/Benefit Approach As Baseline

It is proposed that a cost/benefit
approach be used as the departure point for efficient
allocation of Compliance resources. Data showing
" the amount of violations recovered in the past and
the corresponding amount of audit time spent in
each program can be used to construct estimates df
current benefit/cost ratiqs by program. Presently
avalilable estimates support a pattern of audit
coverage in non-RARP programs that differs from
the present pattern. To increasé overall Compliance
-éfficiency, relatively more audit emphasis than in
the past should be given in the future to programs
with the highest-ratios. Staffing and targeting
decisions should, subject to other factors relating
to deterrence, be in the direction of achieving
broadly comparable marginal cost/benefit ratios

across programs.



6.6.4 Targeting Within Programs

Violation Indicators

Within each program the best information
available must be used to targét likely violators.
Targeting firms "for cause" is currently done only
in thevReseller program, where appropriate indicators
are derived from»information reported by reséllers
on a special Compliance targeting form. The best
long run solution to targeting within programs is
fhe use of self-reporting forms that reveal or .
predict many, thoﬁgh not all, significant,violations.
Until such time as a self-reporting or expanded
targeting system is. instituted for the other
Compliance programs[ proxy indicators (such as
firm size data) should be used to select systematically
the most significant'potential violators.

6.6.5 Other Factors: Regional Selection and

Some Coverage ‘in Each Program

In addition, as noted at the beginning
of the dicouccion of atrategy (Chapler 6.1, supra),
targeting of particular firms must reflect considera-
tions often used by prosecutors to accomplish
deterrence as well as the statutorylresponsibility

to maintain competition.



Moreover, the regions must be qiven 

sufficient flexibiiiﬁy té expléit local cbnditidns.
(e.g., a dominant industry‘Qithin the regions) for
aéhieving maximum Compiiance‘impact, and they must
"be ab;e.to pursue willful violations that_come to
thgir attention through complaints or otherwise.

In addition, whether or not indiqated‘by tﬁe'_
'pppropriate benefit/coct ratios, some minimal
1e§el.of,aUdit.presencelshould.be maintained in
every program, sinqe it is not known if the deterrent
effect associated with the discovery of violations
(no matter_hpw large) in one program has any

deterrence value in other programs.



6.7 A New Definition of Goals

6.7.1 Introduction

Audit strategy and performance measure-
‘ments must be carefully infegrated so that pefformance
measurements create incentives that further the
- strategy and success in achieving the‘stratégy is
accurately monitored. Therefore, the'proposed
changes in audit stiategy to place gréater emphasis
on major refiners will also require a changeAin the
present method of evaluating Compliance performance.
In addition, the revised performance measurement
system will require substantial evaluation to
remove the conceptual weaknesses of the present
system which bias selections toward smaller, low-

dollar-return audifs.

6.7.2 Overview of Present Goal - Oriented System
The ppesent goal-oriented system of
performance measurement involves establishing
annual audit goals for each of Compliance's ten
programs. ‘''nis system, initiated 1in August 1lY/b to
measure Performance in FY 77, represented FEA's
first attempt to establish a system for measuring

the progress of its regional Compliance offices.



With the excéption of major'refiﬁeré, regional
audits goals were expressed as the number of
audits to be completed during FY 77.

‘Non-violation audits were -also cbuntea.
toward goal éompletidn if, affer é preliminary
audit, the firm was fouhé'to be in substantial
compliance with FEA's regulations.

When selecting firms for audit, the
régions were instructed to use target lists prepared
by the National.dffice. For every four firms
selécted,’at ieast oné firm must have been a largé-
volume firm shown on the térget lists., Major
refiner goals were expréssedAas target dates for
completiﬁg the.Qarious audit areas; e.é., class of4
.putchasér at each Qf the,35'1argest domestic refiners
where resident audit staffs are maintained.

To count toward tﬁe annual goal, the
audit must be compléted through the issuance bf the
Remediél Order or Conseﬁt,Ordéf. These stages were
seleétéd in an attempt to fércé the regional Counsel
and audit staffs to work toward one comﬁon goal-the
full completionvof enforcement actions on a reguiar

basis.



6.7.3 Weaknesses of Present Goal Oriented

System
This goél-orientedAsystem has‘ndt'

worked well because of several weaknesses in the
concéptual design of the goals and_because_of
ppoblemé with the actﬁal implementatién‘and éxecﬁtion
at the field level. These weakngsses arevdiséussed‘
'in greater detail below; 

. Slow Resolution‘of Regulatory Issues

When the goals wére'eétaplished in
August 1976,'the Compliance staff assumed that
major regulatory.issues impeding audit compleﬁion'
would be resolved much more éuickly_tﬁan what
actually occugred. Unrésélved requlatory issues
havé-been a significant deterrent to goal completion
in nine of Compliancefs ten programs. For.insﬁénce, 
the crude oil reseller reéﬁlations have not yet
been published; the finalAprope;ty'issues affectipgl
audits of crude productioﬁ were not résolQed Qntil: .
January 1977; the multiple inventory class'exception
is presently unresolved and has held ﬁp_the com; .
plefion of pfopane reseller and reﬁaiier'audits
since February 1976. Other audits significantlyl
constrained by unresolved regulatory issues are in

the refiner and natural gas liquid programs. |



o Unrealistic Manpower/Productivity

Expectations

The established goals assumed a
higher amount of manpower preductivity for audit
completion than was reasonable. For example, it
was assumed that there were 1760 direct hours
available annually for each audit. Experience has
shown that this figure is substantially less than
1760 hours. Simply stated, the 1750 hours estimate,
did not recognize the multitude of special projects,
Congressional requests, and other non-audit related |
projects that diverted FEA auditors from their
major audit mission. ‘as a result, the goals were
set too high for most programs. The only program
in which the goal was realietic was independent
crude preducers.

o] OveFly Optimistic Anticipated

Audit Times

The audit times (i.e., the time re-
guired to conduct a given type of audit) used to
'calculate the goals were too optimistic. -When the
goals were originally calculated, estimates of
audit times were used because sufficient data on
completed audits were not available to compute

actual audit times. Since it was impossible



to appropriately differentiate between auait times
for large and small firms, average audit times were
used to set‘goals. A recent analysis of completed
audits showed that actual ‘audit times required to
"complete audits were much greater thah those used
to establish the original goals.
o) Too Little Regional Input

Regional-COmplianCe'personnel have
often expressed a desire for greater*inﬁht.into
goal setting. Although the original. goals were '
discussed with the regions and regional Compliaqce
persqnnel participated in making a mid-year adjust-
ment to the goals, the Task Force believes thét
greater effort should be made. to give.ééch region

more opportunity for input into goal setting for FY 78.



o] Lack of Support from Régions and
Regional Administrators
There was a general lack of recepti-
vity and support for the goal-oriented system by'
those whose support was essential to make the
system-work -- the regions in general and, in
particular, the Regional Administrators. 'Due to
the organization of FEA, the Regional Administrators
were generally not held responsible for poor per-
formance in the Compliance area. Some Regional
Administrators who tried to support the goal
system found it difficult’;o'obtain'the support of
their Counsel staffs because of the "mixed" organi-
zational setup in FEA.
0 SYstem Did Not Encourage Selection
of Audits with High Violation Potential
Most importantly, however, the
goals in practice were qdnceptuaily counter-
productive to the agency's major mission of identifying
and correcting significant o§ercharges. For

instaince, the goals encouraged the region to



complete audits without any economic consideration
of the dollar-return-per—audit-houf. As a result,
some .regions selected smaller firms in order to
meet their goals. Once a firm was selected, a
larée number of audit hours were often expended
pursuing relatively minor vioiations. Thig biased -
selection was done at the'expense of potentially
.mofe lucrative violations. Greater emphasis
'should be placed on economic factors when selecting
and performing audits.

o System Detracted from Completion

of Major Refiner Audits
Finally, the use of inflexible

audit goals for all ten programs detracted from
the successful completion of audits at the major
refiners. Even though'the Major Refiner program
was Compliance's highest priority, the regions
were reluctant to divert personnel into major -
refiners at the expense of their other goals.
After January.1977, dfﬁersionAto areas. such as
Crude Production at maior refiners would have béenA
beneficial since all major regulatory issues were
resolved for this area. The regions were reluctant

to divert staff, however, since they generally

perceived that little could be accomplished at



the major refiners in view of the significant un-
resolved regulatory issues such as class of pur-
chaser. Thereforé, if auditors were diverted to
»the majors, oOther prégramsvwould suffer without
any substant151 offsetting accomplishments at the
majofs." |

" 6.7.4 Proposed Performance Measurement

System Overview

As stated previocuely, the reviocd pci
formance measurement system must be-conceptdally
sound and be designed .to carefully track Eﬁe new
audit strategy. Basicaily, the new audit stfategy
proposed by the Task Force divides FEA's ten
‘Compliance programs into two parts -4'"maj6f
refiner" and "other" programs. As its primary
objective, the new strategy stresses fully reviewing
and remedying significant violations that have
occurred at the major refi_n_el_rs. Second, the new
stratégy endorses selective audfts of firms in the
other nine FEA programs with emphasis on remedyingl
large dollar violations, and, for those cdhtinuing

programs such as propane, to deter future violations.



The strategy‘for'the "other" program is in the

short run intehtionally subordinate tovthe sﬁratégy '
for major pefing:s. It is fully intended that all
necessary resources be devoted to the refiner
strategy, even at the'expense of other.programs,
althoughpriority should be given to major independent
crude producers and crude oil resellers. For
decontrolled prbducts, the audit emphasis

Will be designed to remedyisignificaﬁf'prior.
violations and, of equal importance, wili ensure
govetnmént credibility if it ever again becomes
necessary to return to a price-control sYstem.
Although there are othe; dimensions, high dollar
return for each hour invested is a common factor

in every element of the new strategy. The Task
Force's proposed performance measurement system,

as presented below, is designed to emphasize

dollar return and, thereby, remedy the conceptual
weaknesses that exist in the present goal-oriented
system.

~

6.7.5 New Strategy for Major Refiners

The overall success of the new strategy
will be determined by how efficiently Compliance‘
executes the major refiner strategy - the primary
strategy. This program is the farthest behind and
is the program in which the laréest price overcharges

appear to have occurred.



‘The major refiner strategy primarily involves one

major objective--to become current. Therefore,

the primary performance measurement af the_majors

wiil involve the setting of a time-phased goal for

each major refiner to "catch up" and become current.
Milestones will be established for each refinér

and for each significant component (audit unit) of

the strategy. e.g., crude‘produdtidn,’class of purchaser,

etc.



6.7.6 Other Programs -- A New Definition

of Goals

.Within the strategy .f»orAFEA},'s other
nine Compliance programs, there are three objectives:
(i) to~idéntify and correct large violations, (2)
to deter future violations by maintaining an
appropriateQaudit presence, and {(3) to assure the
credibility of any future price control program by
remedying the 6vercharges for those pfoducts that .
have béen decontrolled. The proposed strategy is
a selective one as opposed to the current strategy
of blanket coverage for each program. By using
. audit‘resources effeétively in identifying and
punishing large dollar violators, these three
objec£ives can be accomplished.

In order to assure economic selectivity,
the Task Force proposes that Compliance develop a
cdst/benefit ratio to measufe Compliance performance.
The coét/benefit ratiq would be the departure
point for selecting firms for audit. However,
supefimpoéed on this system should be flexible
procedures for permitting the region to exércise
cqnventiénal prosecdtdrial discretion in targeting
firms for audit. Soﬁe considetrations Lhat would

be appropriate for regionalldiscretion in targeting



firms are (1) potential willful violations, (2)
significahF opportﬁnities’to impéctvqn highly:
visible inaﬁstries, (3) pevaroéréms and,
(4) preceaenfial issues. -

| The advantages of a cost/benefit measurement
performance over the prior system é:e as follows:

o . It will discourage the pursuit of
low return audits.

o) It will make the regions and the
National Office more aware of .
Compliance's’primary mission -- to
'identify and remedy significant
overcharges.

(e} It will enable each region to manage
better its own resources and to
identify and remedy factors con-
tributing to non-productive audit
teams, counsel stéffs, area offices,

- and posts of duty.
o It will enable the National Office
" to manage better its resources by
identifying.and remedfing non-

productive regions.



.It w111 not detract from, or com- -
‘ pete w1th FEA's major strategy of
completlng audlts at the major

refiners.



SECTION VII

REPORT AND RECOMMENDATIONS

ON AUDIT STAFFING AND TECHNIQUES



Audit Skills and Techniques

Recommendations

1. Quality of Auditors/Investigators

Ae

Require FEA's Office of Management and Administration

to take action very rapidly to reclassify investigators

if qualified, to auditors. For those investigators,’
except those with special criminal investigative skills,
that cannot qualify, FEA should institute replacement
action. To the extent possible, FEA should make every
effort to encourage or provide training to assist
personnel in upgrading their skills. However, in
implementing any reclassification action, FEA should

be sure to recognize the specific auditing and
investigative skills that are requifed to adequately
perform FEA's Compliance function.

Improve the supervisory techniques over inexperienced
audit personnel. These improvements should involve (i)
instilling a sense of urgency tb complete a professional
andit package within established time frames, and (ii)
detailed supervision in the proper use of investigative
techniques.

Obtain the‘Office'of Management's assistancé in
replacing peréonnel unqualified to work in the National
Compliance Office. Consideration should be gi&en to
placing these personnel in other Agency programs

requiring their skills,
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d, Review the capabilities of personnel presently
occupying supervisory positions at’all levels (inéluding'
team leaders, area managers, and Compliance Difectérs)
and take action to_upgradé satisfactoriiyvfhe sﬁpervisory
'skills and to enhance the sense‘of‘urgencyAahong supervisory
personnel. |

e. Seek additional ways to provide meaningful job enriéhment
and promotioh oppoftuﬁities to the staff.

f. Make a stady and, where necessary, develop restrictive
regulations on outside employment for Compliance personnel.

g. TEA shouldlenhance its internal review (Complianée.Review)
capability by ﬁpgrading.the staff withrpersons with audit
expertise. |

h., Take éction to'expedite the‘hiriné of Cbmpliance pefsonnel
to bring the office up to its authorized level.

Quality of Audits and Use of Professional Audit Techniques

a. Make a concértea:effort to fully implement the provisions
in the Compliance Manual dealing with workpaper preparé—
tion ana the Common Audit Approach (CAA). ;Since the
program has been in éxistencé for several months and
has been ignored by several regions, it is now time
for FEA to act with decisiveness to assure full
impleﬁentation of the Manual'S‘provisions; The fact
that an audit was started prior to in;luding the CAA
in the manual should not be permitted as an exéu;e

for not upgrading ongoing audits.
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Begin efforts immediately to upgrade and enhance

the cdpability to audit "through the computer." Due

to the urgency of obtaining this expertise rapidly,

FEA‘shéuld cbnsider, among other options, contracting
for this.expertise. | |

The acceptance of sampling techniques, including
statisfical sampiing, shoﬁld be fully'endorsed as an
auditing tool by FEA managemént at all levels.

Deyelop a tfaining program on sampling techniques for
Compliance auditors and attorneys. |
Compliance should review and adjust the Compliance
Manuai to provide for any significant omissibns or

deviations from the concept discussed in Section 1.2.6.

Training and Relationship with Counsel

a.

Iﬁ light of the Task Force findings, restructure the
basic auditor/ihvéstigator course along the followingA
lines:

o Include materials that imbért a sense-of the
purposes, public policies and économic
rationale-of'the statutes ana regulations
being administrated. '

o Shorten the time spent on Agency administrative
indoctrination material, Such matcriai can be
read easily by new employees énd specific
important questions, if any, can be answered

locally if there is not time at the school’.
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0 Shorten the time spent on the background of the
FEA and speciality areas so that it is truly -
an overview, :

o Expand the time of instruction for basics of
accounting in the industry, use of computers by
the firms and how to éudit the'computer output and
through the computer, the common audit approaéh,
the fenhniques usced in setting up an audit {(in-
oluding review of internal control procedures and
financial and managerial records), the audit work-
papers and the execution of an investigative audit.

O Separate the area of specialization schnnls (Pro-
ducers, RARP, NGL) from the basic school allow
employees to attend a specialization school only
after a working indoctrination period of at least
six weeks.

b. Require attorneys that support the Compliance

function to attend Compliance training courses.

4, Pefsonnel»Deployment
a. Perform an analysis of the deployment of pcrsonnel
to assure that it 'is in line with the present audit
strategy. This analysis should given full consideration
to the economic feasibility and the appropriate
alternatives to maiﬁtaining small officeé. As a
by-product of this analysis} the aesirability of the

present locations of Regional Offices should be assessed. Such



o

determinations -should consider closing, merging, and

dividing regional. offices if the workload analysis

support such conclusions.
Consider using -inter-regional assignments to audit
the large record centers maintained by the major

refiners.

VII-5



1.0 Audit Skills, Audit Techniques, Training and

Personnel Deployment

Task force representatives visited the National Office
of Compiiance and severél regions. for purposes of evaluating
the quality of the professional skills of the Compliance
staff, the use made of audit techniqués,_and the general
.utilization of personnel resources in support of Complianée's
major function. The scope of the analysis consisted of
reviews of audit performance; audit workpapers, personnel
education and GXperieﬁce backgrounds, persongl observations,
discussions with Compliance personnel, and othef supporting
analyse§ as required. At the time of its review,>the Task
Force noted thatFEA's Compliance staffing was 105 personnel
below‘its authorized staffing levels. This section
of the report will not discuss the lack. of proper
integration of the compulsory process into the auditing
function as this matter is discussed in the section
on enforcement authority. The Task Fbrée did fina,areas
in which audits were performed in a'highly professional
manner.  In addition, the Task Force observed that in many
instances, the Compliance Office is staffed at both the
national and regional levels with many dedicated and
qualified personnel. Howéver, the overall .conclusion
nf the task force was that substantial improvements
are required to upgrade the professionalism of Compliance;s

audit staff.
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1.1 Quality of Personnel Audit Skills

Althoudh EEA'S.Compliance function is_a lau euforcement'
system, th1s system, of necess1ty, must have as its corner-
stone an aggressive and effective audltlng offlce, staffed
with trauhedwprotess1onals. On many audits, espec1ally
those 1nvolvlng large 1ntegrated refiners, Compliance audltors
are 1nvolved w1th one of the most complex accounting systems.
‘To further c0mp11cate the audit problem, FEA's regulatlons
1mpose an addltlonal burden on the audltor by reqn1r1ng
audit ver1f1cat1on of.calculatlons based on theoretlcal
concepts not normally associated with conventional aunditing
(class of purohaser and recoveries). The Task Force found
'that‘a sldhifioant number of personnel now associated with the

Compliance aud1t1ng functlon did not possess the necessary

skills to properly perform their ass1gned mission.

1.l.l RégidnalIInvestlgator Personnel

) At the start of the Compliance program, the A
-Internal Revenue Service hlred mostly 1nvest1gators (GS- 1810) ¥
rather than tralned audltors (GS'510)1/ to perform the
Compliance m1551on FEA cont1nued to permlt the reglons to
hire 1nvestlgators untll mid 1975 Supposedly, such hiring
was perm1tted because of the emphaq1q durlpg the early

days of the program on resolving consumer complaints at

the retaller and reseller levels. As a result, investigators

1/ These numbers refer to Civil Service job series codes.
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initially made up 50 percent of some regional'Compliance
staffs. Currehtiy,'ahout‘ISO investigators are on.board
These investigators often had backgrounds and experlence
in 1nvestlgat10ns against people rather than 1nvest1gat10ns
into possible financ1a1 crimes and v1olat10ns. In one o
Area Office in‘Region'Ii}'IS of the 20 personnel assigned
were investigators (10 of these investigators were:&xﬂer‘New York
City Policemen). As horne out by the discussion‘in‘audit
. techniques, many of these personnel were not eqdipped to
perform the sophisticated audits that are now reqhired
of Compliance personnel. |

In a report issued by the Civil Serv1ce Comm1831on
(CsC), several months ago, the CSC ruled that the basic
mission of the Compliance process involves auditors.in the
GS-510 series and recommended that FEA.take action to
replace the investigators w1th qualified auditors The'task
force found, however, that FEA's personnel office has not
taken action to 1mplement the CSC recommendatlons

1.1.2 Regional Auditor Personnel

Although the problem with inexperiehced auditors
is not as severe as‘Qith investigators, the prohiem does,
however, exist at some 1ocations. The task force'review
showed that some of the auditors whose professionaliabilities

were laeking came from auditing backgrounds substantially
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diffefent from FEA, For the most part, these personnel
came from agenciés which were often able to uée "canned"
audit programs (predétermined and standardized) requifing'
little judgment and personal ihi;iative. Asvé result,
these personnel have found it difficult to adjust
to the "fluid" investigative nature of FEA auditing.

1.1.3 Natiohal Office Personnel

~ The task forcé also noted that certain National
Office positions were occupied with personnel whquere
not trained in‘accounting or auditing. 'Some had skills
such as éhgineering_and journalism. As a result, several
of these personﬁel who could not be blaced in non-audit
reiated functions were not.productiveiy emplbyed and were
blocking the placement of qualified personnel. Although
thesé personnel were_involuntérily placed in these>
pdsitions as a resdlt of‘prior Agency reorganizations,
the Task Force believes that FEA should make every effort
to encourage or ‘provide training‘for those able to benefit
from it or take appropriate action to place these
personnel outside fhe Compliance program, With the
advent of -the new Department of Energy, an excellent
oppoftunity exiéts to place these personnel in jobs
requiring'theit skills'so that qualified replace-

ments can be hired.



1l.1.4 Description of Personnel Make-Up at Selected

Compliance Offices.

The f§llowing paragraphs present a profile on
several Area Offices. 1In addition to providing support
for the above ahalysis of quality of personnel, this
. profile should be helpful in understanding the nexf

section on quality of audits.

Manhattan Area Office - The.Manhattah Area Office has
15 investigators (1810'5) out of é total of 20 people .
(10 65 these pecple were formerly with the New York City
Police Department). Review of historical workpapers in
this Area Office often showed a lack of educational back-
'grbund, eXperienée and.training for the work being done.
The Manhattan Office is responsible for thevéudit of
some very large resellers and importers. None of the
workpapers reviewed showed any use of the common audit
approaéh.z/ | H

Refinery Teams - The Mobil audit team consists

of two investigators and 10 auditors. There‘are two

Grade 13'5, six Grade 12's and'four Grade lifs on the

team. The team leade; came from the Post Office Auditor
Department a little over one year ago. A review of the

work product did not indicate that«much.had been

accomplished by the team to date; Much of the work on

Mobil has réquired travel by the team to Texas and
California.

2/ Common Audit Approach. This term refers to a common audit

approach that is part of the body of knowledge available to
the accounting profession. ) :




-6 -

Hess Refinery - As a contrast to the Mbbil‘Team,’

the ll-person team at Hess has only auditors on its

staff and includes two Grade 13's, four Grade 12's,

one Grade 9, and four Grade 7's. Many of thé team

members have public or private accouﬁting backgrounds.
Workpapers reviewed showed utilizétion of the individuals'
backgrounds. It should be noted that the Mobil and

Hess RARP team leaders do not meet with eacﬁ'other

or other RARP team leaders to discuss problems or
current‘solutions(

Smithtown Office - The Smithtown Office audits

mainly retailers and:resellers; besides the Area Manager,
there are two auditors énd four investigators. Grades of
personnel are: one 13, two 12's, and four 11's.

We were advised that there are no certified
public accountants or certified internal auditors in the
New York Regioﬁ. |

Other Offices - Our visits to the Dallas,

Oklahoma City, Houston, and Atlanta Offices showed that
Anew employees were hired at lower grade levels with
accounting training and degrees (some of whoh were
CPA'S).‘ These ééople are bringing their body of knowledge
to current audits and the workpapefs reflect completed
work more in line with the common audit approach and

manual requirements.



- -7 -

1.2 Quality of Audits and Use of Professional Audit

Iechnigues

It is necessary to consider the quality of audits
and the use of professional audit technigues in con-
junction with the above discussion on the quality of
auditors. In essence, it is necessary to have a trained
audit staff to consistently perform quality audits..

As discussed in the secfion on Traininé,Ait is possible
to enhance a professional auditor's §Kills in the use
of professional accounting and auditing techniques.
However, it is not practicable nor feasible for an.
Agency to spend time training unskilled personnel.

-The -Agency has often used investigators to audit
firms although many of the investigators have never
had any financial or accounting training and, as
previouslylindicated, have experience oniy in the

investigations of crimes against people.
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To cope with the audit quality problem, Compliance
provided guidance by publishing a technique called the
common audit approach (CAA). This audit épproach, which
simply incorporates into one document a techniqﬁe common
to the accounting profession, was not implemented until
recently. The task force found that many audifs started
in 1974, 1975, and 1976, which in many cases are sLill
ongoing, did not use any CAA'techniques.' This finding
includes some work presently underway at the major :efinérs.

1.2.1 Workpaper Analyses

To determine the adeguacy of audit performance,
a review was made of some audit workpapers in Regions II,
1V, and VI in connection with audits performed in 1974,
1975, early 1976, and- -some. more current audits. While
the review showed improvements in the later audits, there
was still substantial room for improvment in the following
areas:

" Lack of proper planning prior to going to
the field

. Lack of background-memoranda on the firms

Lack of memoranda on introductory meetings
with the firms

. Inadequate use of FEA's audit guidelines

. Lack of review of the firm's system of internal
control (both financial and management)
applicable to the items under audit,
especially the input and output of computers
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. Lack of detailed .audit plans (programs)

. Lack of budgeting of time in connection
with the audit plan (program)

. Little or no indexing of the workpapers
Oor Cross referen01ng of the work to
conclusions

. Inadequately supported conclusions
(occurring most often on retail
audits)

. Insufficient 1nd1cat10n of superv181on
or review

'The above gaficiencies are noted with the full knowledge
that the Compliance Manual and use of the common audit approach
(included in Section 4.100 of the Compliance Manual) were
introduced subsequent to initiating:' or compléting’several of
the audits included in the review. Nevertheless, the
technique espoﬁsed in the ‘common audit approach was part of
the body of coﬁmon{knowledge available to -the accounting
proféssion.‘ Therefore, these-procedures'shOUIa have been
applied by qualified auditors even though not yet included in
the Manual when the audits started.

1.2.2 Supervision

On the surface,.it appears thatvthe auqitsfs are being
supervised. Supervisory personnel are making'assignments,
reviewing workpapers and suggesting changes as part of on-the-
job training. Thsse superVisors seem to'kndw the status of

work under their control. "However, the supervisors are not
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always controlling the auditor's time Spent on the_wgggnor_
directing the work to completion. Generally, they é:e not
providing sufficient supervisory leadership by demonst;ating
a sense of.urgency to complete the audit work and close the
case. . Rather the supervisors are providing Qniy»supefficial
supervisory reviewAand support without performing the full;
spectrum of supervision. What FEA now has is management.
by exception; the effort to appropriately supervise the"
completion.of major audit work generally occuré only -
when management wakes up to extreme audit completion
delays.

1.2.3 Use of the Computer

The task force found that the level of sophisticétion
in using the computer for audit purposes is seriously lacking
at most FEA audit- locations. .Assuminé that FEA is successful
in getting direct access to a company's computer, it Qill bei
necessary for FEA to upgrade its staff gquickly with gualified
systems and computer personnel. This is essential if FEA is
to expedite its audits by auditing:through the computer"
rather than "around the computer" as., it presently does..

In order to assure a quick upgrading of its cdmputeg Lechnical
capability, FEA should, among other optinns, consider con-

tracting for this support.
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1.2.4  Use of Sampling

The industry audited by FEA iﬁvolves firms that
~process thousands of transactions each day. ' Therefore,"

it is essential that'sampling'techniques (includiﬁg the

use of statistical sampling) be used extensively to

'enﬁance the completidn}of audit verification procedures.
Some FEA auditors possess this skill. However, the
degree-of suécessfgl»use of this technique is seriously
lacking. There are severai reasoﬁs why this has happened.
The primary reason is a lack of sophiéticatioﬁ‘among
auditors.and attorneys in understandiﬁg tHe use of sampling.
For the most part, éttorneys and audit managers in FEA are
somewhat fearful to use sampling in a law enforcement
environmént. Since sampliné has been a method of selection
of documents for audit verification for many years, its

use in FEA»is not an innovation. Therefore, the task force
believes that a training program for both auditors and- attorneys
should-go a long way toward removing the roadblocks to -
accepting sampling for fégular use in FEA audits.

1.2.5 Outside Employment

During its visits, the task force noted several’
instances in which Compliance personnei were enmployed
(inéluding self-employmént) in occupaﬁions other
than Compliance. Such employment involved practicihg

CPA's, tax specialists, and flight crew members. . Such
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outside involvement could impact on .the quality of audits.
In addition, this si£uation creates'the 6pportqnity for .
éonflicts of interest and diversion of audit personnel.
Therefore, if is .suggested that appropriate restrictive
criteria be established for approving outside employment.
Such action should be employed along with ways to improve
meaningful jbb enr ichment and promotion'oppo:tunities
for its personnel.

1.2.6 A Discussion of Basic Auditing Techniques

Although the following audit techniques ba;ically‘.
are included under the common audit approach or élsewheref
'in the current Compliance Manual, they are repeated here
as a means of emphasis to confirm the approach to auditing .
as described in the Manual. It is the task force's belief
that an exerted effo;t must be made to fully implement
these procedures.

a. The.application of audit techniques must be
based on proper education and training of the auditor.

That person must understand the industry and firm's place
‘in its sphere of ‘the indﬁstry in order to reach the
objective of the audit.

b.. The . auditor must obtain background information
on ownership, management and financial operations of the
firm. Some of this can be obtained from Fhird party
sources (such és Dun & Bradstreet reports or information
fiied annually with the Secretary of the State of incorporation)
or in the case of public éompanies--financial statements or

annual reports.
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¢. Information gleaned from sources identified above
should form the basis for requesting information
in a Data Statements (DATS) letter. The DATS
letter should also ask the firm to provide written or flow-
" charted information on accounting, management and computer
internal controls. By requiring more information to be
supplied and verified by means of the DATS letter, the
auditor is putting the firms on notice that they will be
held to those requeéts. Presently, much of the information
is requested orally in introductory meetings with management
creating a position in which communications among the
" parties may be misunderstood. A written request for internal
control documentation that is answered -- "We don't have
that information" provides the basis for instituting fémedial
action when it is later found. However, oral communication
of the same answer can always be used as the basis for a
reply that "We didn't understand what you were looking for
when you asked for it." The written reply forms the basis
for audit éocumentation and support.

d. The introductory and all subsequent meetings
with any representatives of the management of a firm should
be fully documented by a complete memorandum for workpaper
purposes. If at all possible, the introductory or first
meeting with'the firm after reviewing internal controls

should spell out each source person for documents the audit
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staff may need for subsequent audit purposes. This source
person should not be the liaison person at the firm.
Perhaps an internal gquestionnaire to be filled out
by the firm and verified by the audit staff should
be devised for general use at the major firms.

e. After the initial steps listed above, an audit
plan (guide) should be-prepared and inserted in
the workpapers. This plan should identify the objectives
of the audit and the appropriate steps for accomplishing
thesc Objégtives.

f. The prepdration of the tailored, detailed
audit program (plan) together with an estimated time budgeﬁ
for each audit step can only be based on a review of the
internal controls of the firm in conjunction with the
objectives of the audit. That means that the auditor has
to understand the accounting system (whether manual or on
computer) and output (reports) of that system before he
can audit. We were informed by various management and
supervisory staff level personnel of FEA that they have
been working (auditing) at the majors (and other firms)
without benefit of a complete internal control review
(audit survey); that some of the‘audit teams are putting
together information on the firm's systems as they learn
of new areas; and that they seldom have full grasp of the
full output of computers -- either on the financiél

reporting or management information track.
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'g.. The detailed aud{l pfogram:cannot be complete
without a test of the firm's.computéﬁ.programg. Thé.testing
of the programs as well aS~tﬁevdévising«6f audiéisteps to
audit through the firm's computer should be accomplished
by computer oriented personnel and by the use of prepared
'programs available to audit through the computer. The
agency has not been using this audit technigue and will
have to add trained personnel to accomplish the adoption
of this techniqqe, In considering the above, the Agency
should be cognizant that most of the majors (and probably
many other firms) use the computer as a master management
planning tool. Non-financial crude oil produétion reports
are probably.prepared for the geology, engineering,
transportation and refinery departments so that they can
efficiently plan their operations.F- and the same most
probably holds true for many other activities throughout
the firms. That non-financial information also should
be available for review by the Agency.

h. The next step is to have the detailed audit
program reviewed and approved by expert supervisoryvpersonnel.

i. Audit vefification is always time consuming..
However, the experiences of the auditors at the major
firms have made it worse than normal. There is no direct

contact between the auditor and the source of information.
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There is always a liaison person acting as an intermediary.
All requests for information'are'put_in writing, go’
through an intermediary, are screenedaprior to return and
are.returned usually after long delays. Operating and
auditing under these conditions is. very difficultr
However, when added to these'problems is fhe fact
that Agency's audit people usually do not have full
‘grasp of the “system"; certain kéy aspects of sound
investigatiye auditing are lost. Results of
audits are only.as good as information the auditors see --
both visually and by gaining a comprehensive understanding
of the system. The FEA must find a way to allow its
auditors the same aCcessAto records and people as
the firm's independent accountants routinely are allowed.

jJ. When the work is complete, the papers should be

reviewed by supervisory personnel capable of insurihg that

the conclusions are well documented in the workpapers and
that the report will stand on its own. Those same super-
visofy people‘shouid ensure the acceptance Qf the report
by keeping counsel advised of the progress of potential
actions and clearing problems with»couﬁsel as the audit

- work progresses.



1.3 Training

As indicated previously, FEA must assure in;itﬁ training-
program that its personnel possess the essential basic
éccounting and auditing skills, Therefore, those personnel
- who are not sufficiently trained academically must be
reqﬁiréd to seek. this trainihng or-be removed from\thé program.’
The task force has made appropriate recommendations in this -
'regard; For.purpoées of this sectian, the discussion of the
task force's findings revolve around Compiiance's formal
Eraining program which is designéd to enhance an auditor's
basic skills and instruct him in the theory and appliéation
of FEA's regulations.

1.3.1 Review of Compliance Training

The Agency has training programs to_proyide for
indoctrination, initial training and advanced training of
the application of FEA regulations to specifié audjt areas.
TheAfirst stage course 1is entitled Basic Auditor/Investigator
with more advanced courses on Reseller/ﬁetailer; Crude 0il .
Producer, Refiner and,Natural‘Gas Liduids. In”addition} the 
investigators attend a specialvinéestigations4course to .
sharpen theif investigative skilis.,

A recent training course was scheduled as follows:

‘Basic - 3-1/2 days
Producetr - 2-1/2 daysA
NGL | - 4 days

RARP -_5 days__

15 days_
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A mémber of the Task Fbrce reviewed the course material,
attended one-half day of,ihe,qrude producers course, reviewed
the students's criﬁiques of the course, talked to some of
the students and instructors and discussed the training
programs withlmanagement, supervisory and staff personnel
in the régions.

1;3.2 General Observation

. a.. Training course material for use by the instructor
and student was well laid out and included audio-visual guides,
handouts of explanation and example, testing material and
sheets for constructive criticism of the course:and instruc-
totr .

b. The instructor's guidelines to.-the course left little
to chance and any instructor who -knew his material well
should have little difficulty teaching the course material,

¢.. The instructors for the crude producers course .
were knowledgeable and éxperienced in auditing crude
producers and .comments from personnel in the.field indicated
that other instructors also seemed knowledgeable -in their

areas.

1.3.3 Identified Shortcbmings

However, even though the abhove comments may socund as

though Lraining.is thorough and.successful, there are
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underlying problems and~shortcomin95‘that require correcting.
Some of the improveéments needed are:

a. As currently presented, the course offers too much
material for a new employee to absorb iﬁ a short -period of
time, especially if he has not worked on an audit in the"
area covered by the training material.

b. A new employee should be given a brief indoctrination
course covering all areas for background information only
and not be allowed -to attend a detailed course until after - -
working in the field under close supervision in. -
an audit area of specialization selected for the employee.

(We understand that some students were handled in |
this manner.)

c. Although instructors knew their areas well, there
was just too much material to cover in a short period of time
and the students, at times, had trouble understanding.the
instructor ‘and the material. Some students and management °
personnel commented that i some instructors needed more inStfuétor
training. |

d. Too much time was spent .on FEA personnel- rules,
forms, travel procedures and FEA reporting’frbﬁ firms in
the industry to FEA. some of the people felt that mucﬁ,~

less time could be spent in these areas.



1.4 . Attorney Training-

Currently, it is not the practice to require that
attorneys attend Compliance training courses. While most
attorneys come to FEA with sufficient legal training, the
nature-of FEA's Compliance function requires ‘an extra"
dimension -- financial orientation in the petroleum. industry’
and understanding of FEA's requlations. This training and . -
close association with others involved in audit performance
will provide attorneys with .a better working understandings
of the auditing process. Therefore, they will be in a .
better position-to.provide legal support to include more
focused.suggestions-for appropriate areas of inguiry. -This
joint training should improve the timeliness of audit
completions, -

1.5 Relationships with Counsel

.-Gencrally our teview showed that auditors do nnt consult
with counsel in the preparation of cases; also that the
lawyershareRillfprepared‘to review the workpaper files since
they are not trained in auditing matters and often have

not attended the Agency's basic or specialization



schools. This situation probably is true also of counsel
preparing or clarifying the regulagions, since those
regulations reduire the application-of some unusual auditing
techniques.

Some of the hostility between auditors and counsel
could be lessened by the training and also by recognition
by counsel ‘of the professional gualifications of-auditors
to complete the work, given proper direction and quick deter-
mination of problems and clarifications.

l.6 Personnel Deployment

Dur.ing the course of this review, the Task Force noted
that audit personnel were not deployed effectively, Several
regions were méintaining area offices manned by only one or
two pesonnel. For example, Region II maintains_offices in
Albany and Buffalo staffed by one person. There were
similar situations in other regions. While the Task Force
did’not analyze this problem to any significant degree,
there was ample evidence to suggest that a comprehensive
analysis he made to line up personnel deploymeﬁt with

~Compliance's audit strategy. -



An example of how Region II deploys its 73 personnel

is shown in the following chart:

_Office No. of Personnel
Albany o ’ 1
Buffalo ) 1
Manhattan © 35 (Area Office - 20)
(Mobil RARP = '12)
(Witco RARP - 3)
Newark o . 16 (Area Office - 5)
(Hess RARP --11) = o~
Smithtown ' 1
Regional Office (New 13
York City) - ‘
' 73

In addition,'the Task Force observed several areas in which:
substantial personnel efficiency conld he attained by”chaﬁging
the present method of auditing major integrated companies.
Under'the present system, refiner teams travel from one

region to another to complete audits. 'This often involves
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travel to many locations because of the diverse location
of records. For example, Mobil which ié headduartered in.
‘New York, has its_accountingvrecords in Philadelphia and Dallas
plus additional ‘terminal operations in other parts of the U.S.
This situation is typical of the major refiners. :The.Task Force
’believes in certain instances that the efficiency
of personnel utilization could be‘enhanced by using
interrégional aésignméhfs:tg qgmplete aqdits. This
action should be especially appropriate for large
centers where refiners maintain reéords.

1.7 Recommendations

1.7.1 Quality of Auditors/Investigators

a. Require FEA's Office of Management
to take action verf rapialy to_reclassify investigators) if
qualified, to auditors. For thbse investigators, except those
- with special criminal investigative skiils,Athat cannofi
qualify;_FEA should inétitute replécement action, . To the
extent,possible;-FEA should make eyery effort‘to encourage
or provide training to assist personnel in upgrading their
skills. However, in implementing any reélassification
action, FEA shoﬁld be sure to recognize the specific
auditing and investigative skills that are required to
adequately perform FEA's Compliance function.
| b. Improve the supervisory fechniques over inexperienced
audit personnel. These improvements should involve (i) instilling

a senée of urgency to complete a professional audit package
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within established time frames, and. (ii) detailed
supervision in the proper use of investigative techniques.
c. Obtain the Officé of Management
assisrance in replacing personnel unqualified to work in
the National Compliance Office. Consideration should be .
given to placing these personnel in other Agency programs
' requ1r1ng thelr skills. | |
d. Review the Capab111t1es of personnel.presently
occupylng superv1sory positions at all levels (1nc1ud1ng
team leaders, area managers, and Compliance Dlrectors)
and take action to upgrade satlsfactorlly the snpprv1sory
skills and to enhance the sense of urgency among superv1sory

personnel

e. Seek additional ways to provide meaningful job
enrichment and promotion opportunities to the staff.

f. make a study and, where necessary, develop
restrictive regulations on outside employment for Compliance

personnel.
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g. FEA should enhance its 'internal review (Compliance
Review) capability by upgrading the staff with persons with:
audit expertise.

h. Take action to expedite the hiring of Compliance

personnel to bring the office up to its authorized level.

1.6.2 Quality of Audits and Use of Profe351ona1 Audit Technlques

a. Make a concerted effort to fully 1mp1ement the provisions
in the Compllante Manual deallng with workpaper preparatlon
and the Common Audlt Approach (CAA) Slnce the program has
been in ex1stence for several months and has been 1gnored by
several reglons, it is now time for FEA to act with dec151veness
to assure full_implementation of-the Manuai;s orovisions,A
The fact that an audit was started prior to including the CAA
in the manual should not be permitted as an excuse for not
upgrading ongoing audits.
b. Begin efforts ‘immediately to -upgrade' and enhance
the capability to audit "through the computer." Due to the
urgency of obtaining this expertise rapidly, FEA should
consider, among other options, contracting for this expertise.
c. The acceptance of sampling techniques, including
statistical sampling, should be fully endorsed as an auditing

tool by FEA management at all levels.
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d. Develop a training program on sampling technigues
for Compliance auditors aﬁd attorneys:
.. Compliance should re&iew'ané adjust the Compliance
Manual to prdvide for ahy significant omissions or deviations
from the cohcept discussed in Section 1.2.6.

1.6.3 Training and Relationship with Counsel

a. In light of the Task Force findings, restructure
the basic auditor/investigator course along the following
lines:
0 Include materials that impart . a sense of the
purposes, public policies and economic rationale of the
statute§ and regulations being administrated.
o Shorten the time spenf on Agency administrative
indoctrination material. Such material can be
read easily by new employees and specific important
guestions, if any, can be answered locally if |

there is not time at the schaal.

o Shorten the time spent.on the background of the.
FEA and speciality areas. so that it is truly an ©

overview.

o Expand the time of instruction for basics of
aécounting in the industry, use of computers byA
the firms and how to audit the computer output

and through the computer, the common audit approach,
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the technlques used 1n settlng up an‘audlt

(including rev1ew of 1nternal control procedures
and f1nanc1al and manager1al records), the audlt
workpapers and theJexecutlon of an 1nveetlgat1ve

audit.

o Separate the area of specialization schools (Pro-
ducers, RARP, NGL) from the basic schéol” and allow
employees to attend a specialization school only

~ after a working indoctrination period of at least
pd
.16 weeks.

b. Require attorneys that support the Compliance function

o

to attend Compliance training‘courses.

1.6.4 Personnel Deployment

o a. Perform an ana1y51s of the deployment of personnel
to assure that 1t is in lrne with the present audit strategy.
Thisﬁanalysis should give full consideration to the economic.
feasibility and the appropriate alternatives to maintaining
smell offices. As a by-product of this analysis, the
desirability of the present locations of Regional Offices
should be assessed. Such determinations should eonsider
closing, merging, and dividing regional officee if the
workload analysis sdpport such conclusions.

b.  Consider using inter-regional assignments to audit

the large record centers maintained by the major refiners.
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