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Pursuant to your directive of May 13, 1977, establishing 
the Federal Energy Administration Task Force on Compliance 
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ation the Final Report of Task Force Findings and 
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personal impressions and observations. 
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and Enforcement 

Enclosures 



COMPLIANCE AND ENFORCEPENT 
TASK FOR33 

Executive Director 

& /@dA/Yllh 
Avrcan Landesman 
Assistant General Counsel 
for Ccanpliance, FEA 

%uhJCLUch-- 
Theodore H. Uv' 
Assistant Director, Division- 

Securities and Exchange Ccrrsnission of Enforcement, SEC 

A r& 
Gordon W. H a r v e y  
~ssistant mpu6 ~ssistant Assistant Administrator for 
Administrator for Ccanpliance, FEA Ftegulatory Programs, FEA 

Regional Counsel, Region 111, FEA 
1 .  for Ccenpliance, FEA 

ector of Ccanpliance , 
Reg~on VI, FEA 

Administrator, ., PEA 

. .  $&u 
F&bqrL A. Wolfe 
Special Assistant to -the 
Assistant Administrator for' . 

Regulatory Proglrams. E m  



ACKNOWLEDGEMENTS 

The .Task Force wishes to express its appreciation 
to the large number of individuals who made 
s3ignificant oontributionc to thc worlc of the 
Task Force and the results reported herein. 
Extensive techni.c'a1 assistance' was received from 
the staffs of the Office, of Compliance, 
Assistant General Counsel for Compliance, and 
the Office of Private Grievances and Redress. 

The Task Force also wishes to acknowledge the 
dedicated efforts of the many .individuals from 

-.. .the. Federal Energy Administration, and Securities 
t ,  and.-:Exchange .Commi.ssion who provided,: extensive 

typing, clerical and administrative support. 
. a .  i ' _ 4 . .  . , j '  

, . 



Disclaimer 
- .  - 

This repoit was prepared by a Task Force composed of individuals rep- 
.' resenting several Federal agencies. The results.outlined herein.do not 

necessarily state or reflect the views, opinions or policies of ,the Federal 
Energy Administration (now U.S. Department of Energy) or of the 
Federal Government. 



Report of the Chairman 

Page 

Introduction 

Overview of the'.FEA Compliance. 
and Enforcement .Program 

Report and ~ecommendations on Pending Cases 

Report and Recommendations on 
Compliance Program Organization 

Report and Recommendations on 
Enforcement Powers 

Report and Recommendations on 
Compliance Strategy 

Report and Recommendations on' 
Audit Staffing and Techniques 



REPORT OF THE CHAIRMAN 

FEA TASK FORCE ON 

COMPLIANCE AND ENFORCEMENT 



REPOW: OF THE CHAIRMAN OF THE FEA TASK FORCE 
ON COMPLIANCE AND ENFORCEMENT 

I. Overview 

The Federal Energy Administration ( "FEA" ) and its predecessor 

organizations only have been in  existence for approximately 

four years, during which time a small band of t ru ly  capable 

and dedicated public servants have represented the agency with 
. . ,. ' 
. . 

in tegr i ty  and sought t o  make meaningful the principles 

upon which it was founded. That the Report of the Task Force 

which follows is highly c r i t i c a l  of the Agency's organization 

and past performance in no way diminishes the qual i ty  of service 

they have rendered. I t  is, moreover, important t o  t a k e  into 

account the circumstances surrounding the Agency' s creation, 

and the environment in which it has been required t o  function, 

in  evaluating tha t  c r i t i c  ism.  

During its stormy four years of existence, the FEZ4 has 

been repeatedly faced w i t h  the prospect of extinction, a s  the 

government vacil lated on the question whether federal controls 

should be placed upon the allocation and pricing of our nation's  

energy resources. A.  former E'EA Administrator, Frank Zarb, 

in  h i s  testimony before a Senate Cornittee ap t ly  described 

the agency's plight in these words: 

One of the most trying circumstances t ha t  we have t o . l i v e  
with and still *cts the program's effectiveness today 

. is the en t i r e  subject of FEA's regulatory act ivi ty .  It 
was  conceived as only a temporary program. A t  f i r s t ,  
it was due t o  expire on February 25, 1975, only 1 4  months 
a f t e r  it began; now, it is due t o  expire on August 31, 
1975, 20 months a f te r  it began. 



This fac t  has made it d i f f i c u l t  for me and my predecessors 
t o  plan and execute an adequate s taff ing program. It 
has &en hard to plan future requirements and a t t r a c t  
fu l ly  qualif ied and dedicated people t o  an agency 
tha t  offered very limited job security. We were able t o  
s t a f f  most of our posit ions i n i t i a l l y  w i t h  employees 
from other agencies, principally the Internal Revenue 
Service, but they hold reemployment r igh ts  which some 
of them exercised ei ther  because they thought they saw 
the f i r s t  sign of the program's demise or simply for 
personal reasons. 

In the two years since Plr. Zar.b8s testimony before the 

Senate, the dialogue over the des i rab i l i ty  of continuing 

economic regulation over segments of the energy industry has 
' , 

conkigued . Indeed, I I ~  twittistanding the most recent change in 

Administrations and the e f fo r t s  underway t o  es tabl ish '  a new 

Department of Energy, those within the FEA continue t o  i&r 

under the constant suggestion tha t  their  e f fo r t s  today w i l l  

be rendered meaningless by deregulation tomorrow. Accordingly, 

if the Administr'ation md the Congress tr~.lLy &.sire an effcctivc 
4 .  

and cmprehens ive energy aiid enfor cement e f fo r t  , pol ic J objectives 

must be c lear ly  established and a long term commitment must 

be made t o  accomplish them. 

The effectiveness of any regulatory program depends in large 

part  upon the enforcement e f fo r t  which underlies it. Rules and 
t:. -ar L :, 

regulations permitted t o  ke transgressed without consequence will 

ultimately undermine public confidence-a matter of particular concern 

when it af fec t s  decisions involving our nation's  precious energy 

resources. Those subject t o  FEA' s jurisdiction must meticulously 

comply with the regulatory requirements i f  thc energy program is 

to  be successful and achieve its goals. A strong and vigorous 



enforcement effort is essential if that degree of compliance is 
. . . . . . .  

to be assured. , ' 

. . 

The FEA's enforcement program has historically been 'ineffec- 

tive without either the comiitment or direction to do the job 

that, in retrospect, .was..clearly required. With a lack of' " 

a single-minded sense of purpose and commitment.from the highest 

levels of the Agency, the enforcement program has floundered 

and moved from cris5.s to c r i s i s  with few real successes. Under 

each Administration,, and subjected to the oversight of one 
. . 

Congressional committee after another, the Agency's enforcement 
. . 2 ,  

resources were re-programed time and again to satisfy a real or 

imagined crises-of-the-moment when it should have been comprehensively 

addressing the more . . fundamental problems in the industry it was, 
. . 

required to regulate. 

It was in recognition of these problems that in February 1977, 

the present Federal Energy Administrator comnissioned a preliminary 

study which indicated that the diff icult ies wiw the enforcement 
. , 

and compliance program were in fact as great as suspected. Pursuant 

to the recommendation of that preliminary study, the Administrator 
. . 

established the Task,Force with a mandate-to conclude its work 

within 60 days and to provide him w i t h  findings and rec.omendations 

designed to achieve needed program improvements. 

Overcharges to the consuming public, possibly amounting to several 

billions of dollars, have yet to be recovered. Nevertheless, given the 
. - 

magnitude of the violative conduct that has occurred, particularly 

iii 



during the embargo period, it is somewhat understandable that certain 

fundamental problems eluded the Agency.. 

It. is from this perspective the Task Force undertook an 

evaluaf ion 'of the FEA' s cmpliance prograin. Although the Task Force 

found in virtually every program area unresolved issues and the need 

for substantial enforcement actions, it appears that a disproportionate 

m u n t  of the overcharges suffered by the consuming public may have 

inured to the benefit of the nation's major refiners. Unt i l  the Congress 

and the Administration act to create an enforcement and compliance 

program of sufficient dimension to cope w i t h  all, of the unresolved 

issues-action which is clearly called for-the Agency w i l l  have 

to focus its limited resources upon the core problem. And, the core 

problem is that presented by the major refiners. 

Unfortunately, to date, the FM's efforts to secure compliance 

from our nation's major refiners have been a failure. During the early 

years of the refiner program, only one or two auditors were assigned 

to some of the major refiners w i t h  global operations and billions 

of dollars in corporate sales. Even today there are entirely inadequate 

audit resources and no lawyers assigned on a f u l l  t ime basis to 

any of the major refiners. Given the size of the problem, the limited 

work that has been done to date, and the enforcement problems that 

necessarily accompany any attempt to remedy aged violations, a major 

new undertaking is required. Without such a b l d  new initiative, 

the Task Force's best estimate is that it w i l l  not be until the 

mid-1980's that even the audit work on the major refiners can be 



made cur rent.  Since the . ac t iv i t i es  in- quest ion appear t o  have occur red 

largely during the embargo period, a time table  extending into the 

mid-1980 's is completely unacceptable. , 

A s  time passes it becomes more .d i f f icu l t  t o  audit  and 

detect old violations and to  establish1 equitable programs t o  

return monies t o  those who have been overcharged. Continued 

delay in the program can only assure tha t  those who have not 

complied with our national energy laws w i l l  be able t o  re ta in  

the f r u i t s  of their  violative conduct and tha t  those who have 

been victimized w i l l  not receive remedial and cmpensatory r e l i e f .  

A gross injust ice  w i l l  have been perpetrated. 

The major refiner problem should be addressed by a program, 

developed within three t o  four months, tha t  w i l l  thereafter bring 

audits and case resolution concerning transactions through calendar 

year 1976 t o  completion within eighteen mnths  t o  two years. If 

t h i s  goal is t o  be accmplished , the p r i o r i t i e s  of the Agency 

w i l l  have to  be dras t ica l ly  reorganized, and f u l l  support from 

the h i g h e s t 4  levels  of t h e  Department of Energy w i l l  be an 

absolute necessity. FEA's enforcement program w i l l  need t o  be divided 

into three basic components-major refiners,  the unresolved audi ts  and 

cases in each of the other regulatory programs, and current problems. 

The Agency w i l l  need t o  redeploy its limited resources to 'address 

the non-refiner aspects of  the reorganized enforcement program. It 

needs to tctsol.ve a backlog in  c r i t i c a l  program areas, including wi l l fu l  

violations by rrrajor independent crude producers and resellers, and other 

matters involving substantial  overcharges, and it must be able to 



ef fec t ive ly  respond if  enforcement problems emerge i n  connection with 

future energy shortages or other crises. 
. . 

With respect to the major refiner program, an overall audit/enforcement 

strategy w i l l  have t o  be designed which.employs teams composed of lawyers, 
. :  . 

auditors and system analysts who are specially trained t o  examine each 

level of a major r e f ine r ' s  operations. I f  the program is t o  be successfully 

concluded within the suggested 18-24 month period , the h i s tor ic  audit  
. . 

strategy of the agency-which begins a t  the production/import level  and 

wntinues &wnstream through the refiner t o  the rcseller/retailer-will  

have t o  be reordered. A new strategy which  seek^ ~imultmeously to excurline 

each operating level of a major refiner w i l l  have t o  be devised. 

The most effect ive way of accanpl ishing t h i s  mi s~ ion ,  and of 

insulating those engaged in it from being diverted by new cr i ses  is 

t o  place them under the direction of a specially appointed high level  

o f f i c i a l  wi th  a national reputation as  a tough enforcer and l i t i g a t o r  

who is possessed of high integr i ty  and outstanding management s k i l l s .  

Not  unlike the concept of a Special Prosecutor, the o f f i c i a l  selected 

t o  d i rec t  t h i s  rnajor refiner program should report d i rec t ly  t o  a high 

level  within the new Department of Energy and have complete responsibil i ty 

for marshalling and organizing the Agency's resources, structuring and 

implementing the audit program, and hand1 ing the ensuing enforcement. 

actions, including any l i t i ga t ion  commenced in  connection therewith. 
. .  

The Agency should be prepared to commit a substantial  nwnber 

of its best  personnel t o  the program and should organize its remaining 

resources t o  render pr ior i ty  interpretative and administrative services 

t o  t h i s  special group. Beyond t h i s  commitment of internal resources 
2 
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. . , , . .. . 

and perkonnel, the o f f i c i a l  selected t o  d i rec t  the &jor refiner e f for t  

should seek, during its i n i t i a l  planing stages, ass is t ince from other 
. . .  . . . # 

agencies of the government and the private sector in developing the 
. , 

appropriate audit strategy t o  carry out the program. Because of t h e  
c *"? 

t i m e  pressures under which this special e f fo r t  w i l l  be operating, it 

is extremely important tha t  the audit strategy adopted be the correct  
,-L 

one and that it be ut i l ized only a f te r  it has been tested and its 

effectiveness assured. 

To be successful the major refiner program w i l l  a lso need the 

cooperation and assistance of the Congress and other agencies of government. 

I f  the e f fo r t  requires special legis la t ion t o  require the violators  t o  

disgorge unlawful gains they may have obtained, the Congress should 

promptly respond. To f a c i l i t a t e  effective prosecution by those most 

familiar with the cases developed, the Department of Jus t ice  should 
. . 

deputize the attorneys assigned t o  t h i s  e f fo r t  a s  Spec-ial Assistant 

United States  Attorneys providing them d i rec t  access t o  the courts 
1 

t o  prosecute and defend a l l  ensuing c i v i l  actions. Similarly the Civil 

Service Commission and the Office of Management and Budget should, 

where appropriate, rel ieve the special group of the rigors of federal 

employment and budget pol ic ies  and procedures so tha t  highly qualif ied 
-I 

persons can be &peditiously brought t o  bear on the t a s k .  In short ,  

the e f fo r t  which seeks t o  recover b i l l ions  of do l la rs  for the consuming 

public, m u s t  receive the complete support of our government i f  it 
. . 

is t o  succeed. 
J I 

This special e f for t  w i l l  most cer ta inly be expedited i f  the 

major ref iners  "oluntarily agree t o  cooperate fu l ly  w i t h  the 



mission to be undertaken. .. . Each should given the f u l l e s t  

opportunity t o  demonstrate tha t  it has.acted a s  a good cor- 

porate c i t i zen  and has neither overcharged nor overreached 

the consuming public. Coming forward voluntari ly w i l l  signi- 

f ican t ly  serve to remedy the massive gap in c red ib i l i ty  tha t  has . , 

developed., 

I f ,  on the other hand, the major ref iners  prove recalci t rant  

or uncooperative at any stage, the f u l l  resources of the government 

should be brought to bear to assure that  the  program w i l l  proceed 

i n  a timely and effect ive manper. I believe tha t  there is no 

r e a l i s t i c  way of addressing the enormous problems tha t  have I 

been presented by the major ref iners  outside of organizing and effecting 

t h i s  recommended program. Accordingly, i f  t h i s  set of recommendations or 

an a l ternat ive strategy with the same ef fec t  is not adopted, I suggest v 

tha t  the Administrator seriously consider closing further inquiries. 

in to  the a c t i v i t i e s  of the major ref iners  during the embargo period. 

The resources of the Agency, which are not needed t o  continue the 

major ref iner  program, must be re-organized t o  deal more effect ively 

w i th  other exist ing a s  well as emerging problem areas. The Task Force 

is very encouraged w i t h  the a t t i t ude  q d  desire of the compliance s t a f f  

and its current leadership. However, much more than the w i l l  t o  do a 

better job is needed. The FEA must develop new techniques and a organi- 

zational structure to deal with its current caseload and dispose of 

its long pending non-refiner cases and audits. 

The enforcement program w i l l  be great ly  enhanced by the implementation 
- 0  

of a self-reporting system. Exclusive use of the on-site audit ,  while 

v i i i  



workable in some instAnces, has not been a universally effective en- 

forcement tool. ' ~ h u s ,  one of the Task Force's principal recommendations 

is that a new en£orcement strategy be implemented by the ~gency.   hat 

strategy embodies the approach of placing an ,appropriate degree of 

responsibility on those subject to the" regulations to gather and report 

information to the Agency i n  a manner which subjects their cmplianc& 

to verification. If it proves workable, the self-reporting concept can 

be extremely important i n  structuring a manageable and effective 

enforcement program for the future. 

I also believe that a more efficient compliance system can be es- 

tab1 ished by consol idat ing the cmpl iance operat ions of certain ~ e ~ i o n a l '  
. . 

Offices-for example, the compliance operations of 'the 'bston, ~ e w  York 

and Philadelphia Regional Offices. Moreover, as presently organized, the 

Regional Offices are operating inefficiently and there is a notable lack 

of coordination between the legal and audit staffs and their respective 

overseers i n  the National Office. 

Currently, the FEA has l i t t l e  or no capacity to handle the flagrant 
I 

or w i l l f u l  violations of its regulations. The Agency has virtually 

no attorneys who are involved i n  the day-to-day hvestigation of 

violative conduct and its fraud investigators are few i n  nurnber. Steps 
. . 

must be imnediately taken to develop a more effective hvestigatory and 

litigative capability within the Agency. A t  a minimum, qualified investi- 

gative attorneys and accountants should be hired to operate out of 

the National Canpliance Off ice. Once an investigative 'and litigative 

e i p r  t ise is developed there, trained p r  some1 should be ' assigned 



, . 
throughout the ~ y s t e m . ~ ~ s  ''a cri t ical  part of t h i s  undertaking, the 

" I 

Agency's audit and legal functions as they rel'ad to the ' ~ m p & n c e  

program, which are now separate, must  be merged i n  the office of 

Compliance. 
. . 

I believe tha t  all the necessary &feguard's to insire thi 'internal ' '. 

integrity of the compliance program must be developed. ~ur ing  its study, 

the Task Force learned of irtstances'where even the most basic conflict " 

of interest principles were not adhered to-a practice that cannot k 

permitted. The National Office must acquire effective control over the 

compliance program &:it m u s t  be ever vigilant i n  its review of the 

compliance work being performed in the field. 

Major Findinqs and Conclusions 
. 

The Task Force, during the brief period of i t s  operation, has examined 

the compliance program a t  both the National and Regional Office levels. 
.? 
$1 

The problems found exist a t  both levels and .span a broad range' from $ 

a lack of program management and cmpetence to an absence, i n  some few 
'7 r 

instances, of basio integrity. s 

The FEA's enforcement program has always lacked basic direction 

and focus. While it is understandable that a program conceived i n  crises 

would be plagued wi th  basic faults, over time necessary corrective action 

should have been taken. That action has not yet been taken and the time 

for excuses and recriminations has come to an end. In order to determine 

exactly what new measures are called for, it i s  essential to review 

certain basic findings and conclusions. 



(1) The Goals. and Objectives of the,Enforcement , . 

Program have neither been ~deqxiately 'Articulated 
nor Effectively Executed 

When 'congress enacted a system for the economic regulation of those 

engaged in energy related ac t iv i t i e s ,  the natural assumption of the 

consuming public was tha t  the expression of national,  policy embodied 
. , 

. . 

in  the new legis la t ion would . . be rigorously enforced. The public legitimately 

expected. tha t  violative conduct, particul-arly by industry leaders, 

would be,detected by vigorous and cmpetent investigative work and tha t  

appropriate remedial and compensatory action wuld  be taken. Unfortunately, 

these public expectations have been largely unful l f i l led even though our, 

nat ion 's  consumers-particularly during the c r i s i s  of the 1973-1974 . 

o i l  embargo-may have been victimized. Unfortunately , .wh i le industry 
, . . . 

giants may have been engaging in substantial  violations of our national 

energy laws, FEA enforcement objectives have, for the most par t ,  not 

been directed,  toward bringing the f u l l  brunt of .the federal .government ' s 

resources t o  bear on the violators. 

Enforcement program objectives and p r i o r i t i e s  need t o  be re-organized 

t o  focus the Agency's limited resources on ta rge ts  presenting the maximum 

opportunity to remedy the wrongs that  have been done, deter further 

violat ive conduct and campensate those who have been overreached. The 

. principal thrust  of tha t  program reorientation must focus upon the 

major refiners.  It is they, not the. corner service s ta t ion  operators, 

who are the natural targets of an enforcement program designed t o  

assure ccnnpliance w i t h  the e f f ic ien t  al location and. pricing of our 

nations's petroleum products. Very l i t t le  has been done t o  mn i to r  

the a c t i v i t i e s  of the major ref iners  and too l i t t l e  has been accamplished 



in recovering amounts overcharged. That not a single audit has been 

completed of a major refiner , particularly for the embargo period , is 

in large part attributable to the fact that the Agency until recently 

had assigned only a limited n&r of auditors to examine 'their critical 

operations. Even today there are no more than 14 auditors, and no attorneys, 

assigned to the examination of any of the major refiners. 

Unfortunately, even where multiple auditors have been assigned, 

l i t t l e  has been and is being accomplished-audit programs are . 

inadequate, recalcitrant subjects delay the provision of needed audit 

informat ion, and insufficient recourse is made to computerized data. 

The best estimates the Task Force was able to receive from the Agency 

are that, under existing programs and priorities, the major refiner 

audits-let alone the legal pursuit of violations uncovered-for 

the period 1973 to the present w i l l  not be completed u n t i l  the mid 

1980's. It is the Task Force's conclusion that unless imediate and 

drastic changes are made in the goals and objectives of the Agency's 

enforcement program, the public's expectations may never be fullfilled 

and those who have violated the law w i l l  be permitted to  retain the 

fruits of their misconduct. 

( 2 ) The Enforcement Proqrm has Not RWP i veil 
the Necessary Attention and Re-sources to be 

. . . ?  

Effective 

Since the inception of the Cost of Living Couhselis ("CLC") regulatory 

program tor petroleum products, the CLC and its successors, including 

the FEA, have failed to devote the necessary attention and resources 

to the enforcement program needed to carry out the purpo&cs of the 

statutes and' regulations they were charged w i t h  administering. Not 



only has l i w  enforcement been denied the prominence within the Agency 

tha t  is needed ' to insure. the efficacy of the system, but 'also those 

charged ' with the ultimate administration of the enforcement 'program 
' 

' . .  
possessed neither the experience nor the desire t o  undertake the job 

that  was. called for. 

Inexperienced non-career appointees 'were routinely placed in charge 
' 

of ~ e g i o n a i  Offices having the principal responsibil i ty for carrying 

out the Agency's nationwide program. Some of these persons did kt 

possess the requisite competence t o  administer an enforcement program, 

and a t  l ea s t  one former regional o f f i c i a l  appears t o  have engaged 

in  personal conduct tha t  is highly questionable. To be successful a 

law enforcement must be marked with integr i ty  and its basic 

policy and tone established by comit ted and competent leadership. 

Lacking these basic character istic;, an enforcement program is 

is doomed. 

( 3 )  Organizational Problems have Plagued FEA's 
Enforcement Program since its Inception 

In reaction to the o i l  embargo, a has t i l y  contrived enforcement 

program was established by the CIX: t o  insure a minimal level of compliance 

with the petroleum pricing and allocation regulations that  had been 

adopted. Audits of the various components of the petroleum industry 

were begun with l i t t l e  planning, by a team of Internal Revenue Service 

auditors has t i ly  assembled t o  administer the program. It is very d i f f i c u l t  

t o  assess the adequacy of these ear ly  audits since, in many instances, 

v i r tua l ly  no supporting documentation was prepared. Subsequent examinations 

of some previously .-, audited firms uncovered substantial  v io la t  ions. ,. 



Nonetheless, no systematic program was ever been established on the 

national level to review closed cases. 

Over the years, while some organizational improvements were im- 

plemented to relieve the chaotic conditions under which the enforcement 

program was initiated, the entire program was never really placed 

on a firm organizational basis. Rather than seeking to complete pre-planned 

objectives or devising imaginative program responses <o ewkging problem 

areas, the Agency instead responded to the crisis pressures it was 

continuously subjected to by. the industry, the public and the congress. 

There appears to & l i t t l e  evidence of national initiatives to learn 

the critical problems in the indkstry and organize the resources of 

the Agency to deal effectively w i t h  them. 

Under the enforcement program as it now exists, virtually all 

of the auditing and enforcement activities take place a t  the ~ ~ e n c ~ ' s  

ten regional offices. The administration of the program a t  the regional 

level has been dlffused and placed under three different. offices-that 

of the Regional Administrator , Regional Counsel, and t.he Rqi,onaL 

Director of Compliance. Since the powers of these three offices often 

overlap, it has been virtually impossible to assess responsibility 

for program results. One of the major reasons why the compliance effort 

has not been successful, is the fact that while the National Compliance 

off ice has had the responsibility for the compliance program, it has 

not had the coricomitant authority to discharge its functions. 

In some cases, personality clashes among the individuals occupying 

the three regional posit ions have caused already strained relationships 

.to deteriorate further . I n  some of the Agency's regional ' off ices, 



organizational problems as well as personal relationships among senior 

regional personnel have severely handicapped enforcement activities. 

Organizational problems have been further aggravated by an inappropriate 

definition of the role of counsel i n  the enforcement process. Rather , 

than entering an enforcement matter a t  an early stage, counsel often 

f i r s t  sees results of an audit after a Notice of Probable Violation 

has been drafted . Attorneys generally .perceive their role as that of 
+ 

c 

impartial evaluators of the legal sufficiency of the case. 

No realistic tm limits are set for counsel's review or, where 

deadlines have been established, they often cannot be met. On those 

occasions where counsel feels pressed because a matter has lingered 

too long i n  h i s  office, f i les  are often returned to the auditors w i t h  

a request that supplemental information be supplied. While this temporarily 

. relieves counsel of responsibility for the matter, and the Agency's 

case tracking records show prompt turnaround times, effective law enforcement 

, is no longer the objective. Auditors too have learned the game well-when 

,, the additional information requested is obtained, the case is once.again . 
sent to counsel who may, i n  turn, return it to the.auditors .for yet- , 

another round of review. This  exercise i n  administ rat ive ''ping pong " 

ultimately paralyzes not only the enforcement process but  also those . - - 
who are charged with its administration. 

Tb make the enforcement program effective, counsel mus t  abandon 

its detached role and be afforded an opp~rtuni ty~to participate in the 

creative pride associated w i t h  developing and presenting a case. Th i s  

can be best accomplished by having attorneys play integral roles i n  the 

development of individual enforcement actions a t  their incipient stages. 



- - 

I strongly urge that qualified investigative and litigative attorneys, 

hired under Sch.edule A appointing authority of the Civil Service Comnission, 

be imnediately assigned to, and placed under the supervision of, the 

Cmpliance Office a t  the National and Regional levels. General Coynsel 

and i t s  counterpart in the Regions should continue to serve as the leigal 

adviser to the Administrator on the enforcement program and have a full  

opportunity to review all enforcement actions on a timely basis on behalf 

of the Administrator. ( 
( 4 )  The Cmpliance Program has not been Managed 
Effectively 

Related to the organizational problems detailed above, the Task 

Force has found a pressing need for the adoption of proven managerial 

techniques. The Agency certainly has 'an impressive array of complter ized 

programs and policy planning units. But,  it is virtually impossible 

to f i x  accobntability for a particular matter a t  any given point i n  

t b .  One Regional Office analogized suhmitting a matter for home office 

review to "droppilig it down a deep black hole" where the status of the 

matter, or even the person i n  the hame office to whom it had been assigned, 

remain obscured for mnths. Another office noted that repeated telephone 

calls to headquarters failed to surface the status of pending cases. 

Under these circumstances, it is not difficult for me to understand 

why case after case lingered for extended periods without resolution. 

Obviously, for any enforcement program to k effective, 'it nust 
. < 

be properly managed. . Each matter must be susceptible to str ' ict accountability 

a t  each stage of. its development. Where delays occur, the system must 
. 

be able to flag where me breakdown is located, its cause and the persons 
J 

responsible. 



Wherg management is ineffective for whatever reason it ,bekomes 

relatively easy tb defeat the system.   he case backlog that hB.3 developed, 
' ' 

.. , 

the inability of both staf£ krsonnel and the public to'obtain agency 
. . 

interpretations, .and 'the lack of national review of ' major cmpliance 

act ivi t ies  is largely the result df the ~ ~ e & ~ ' ' s  inadequate minage&nk. ' 

, . I , . ,  
._. : . ' 

( 5 )  The Agency Lacks Vital Resources . ,  . 

It is quite clear that .even w i t h  an 'effective organization'structure 

and proper manager ial techniques, an enforcement program carinot ' be ''effective' 

without adequate nunbers of &nibtent personnel'. Add'itional perionnt+ ''are. 

required i n  a l l  phases of the Agency's work. More s k i l l e d  auditors, qualified 

attorneys, experienced investigators and systems ~ a l y s t s . q r e  .vitally 

-, needed. B u t  sheer numbers are not enough-that was the problem w i t h  

imprting overnight into the program several hundred Internal Revenue . , . 

Service auditors four years ago. The Agency must seek quality personnel 

possessed of the requisite s k i l l s  to administer a complex legislative 

scheme which regulates an industry w i t h  the wherewithal to employ the 

finest legal, management and auditing talent to oppose its directives. 

Presently, most of the Agency's lawyers are not sufficiently skilled , 

to investigate complex cases.. It has too few auditors and qualified 

investigators adeguately to handle its pending workload. . 
C . '  

( 6 )  Need for a Stronger Role of the National Office 
of Comliance i n  Enforcement Activities 

Until recently the FEA's enforcement program has been principally 

administered by the ' ~ ~ e n c ~ '  s Regional Off ices. ' The National Cmpl iance 
' 

Office has done l i t t l $mre  than attempt to respond to inquiries 

and provide minimal direct ion. The National Office &&uld, however ,. 

establish the necessary enforcement goals, provide techniques and 
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strategy for the i r  achievement and, above a l l ,  provide the necessary 

oversight for . . the program to  assure its effect ive and e f f ic ien t  operation. . . .. ; 

W i t h  an internal . . system of controls tha t  closely track the progress of . . . I 

pending actions and problem cases, and through periodic inspections 
. . . . * I ,  

and personal v i s i ta t ions  t o  the Agency's f i e ld  operations, the Administrator 

can f i x  the responsibil i ty for the conduct of the Agency's enforcement . 

program with the National'Compliance Director - it w i l l  no longer be . . 

acceptable for participants in the program to expl ai.n thej . r  mn-prformance 

by c i t ing  backlogs and inattention. . . . . . ' .  L ,  

Ewally c r i t i c a l  to the overall success of the Agency's enforcement 

program is the development of the resources and expertise within the National 

Office of Compliance to perform audit and investigatory work involving issues, 

of national importance or matters which are  beyond the resources or in te res t  - 

of any one region. Thus, the Agency needs to establish a division within 

National Ccinpliance, composed of lawyers, accountants, financial and systems 
, * 

analysts, accountants and investigators. The Division could then organize .v  

its resources into teams t o  respond t o  problem areas of particular interest  

t o  the National Office. In addition t o  reacting to  problems on an individual 

case basis, t h i s  National Unit could a lso assume responsibil i ty for 

such problems of national concern a s  transfer pricing and.disappearing 

old o i l .  

( 7 )  The Agency should Enforce a Rigid Code of Ethics . " 

Although the Task Force was neither formed t o  seek out instances '. 
of internal wrongdoing, nor sought t o  do so, several matters involving 

. .t 

questionable s ta f f  conduct have come t o  the Task Force ' s attention. 
1 . -  I .  

When the Task Force vis i ted one Regional Office, it learned of cer ta in  
. . 
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lighly questionable activities by the £ormer Regional ~ h i n i s t r a t o r .  An 

employ& i n  the O f f  ice informed u s  that when t h i s  Administrator'was'.-in 

charge, conditions deteriorated to such an extent that the employee was 

afraid to leave agency 'records a t  the off ice and fe l t  compelled to take 

t h e m  horn6 with him each evening. The employee did not know who to turn 

to for assistance i n  the ~a t iona l  O f f  ice. T h i s  particular Regional 

Administrator has been replaced. 

During the course of this same visit ,  the Task Force learned 

of possible misconduct on the part of certain other staff employees. 
. . 

Unfortunately, it appears that at  least two staff members received 

certain benefits from oi l  companies while these companies were 
. . 

'engaged in dealings with  FEA. The benefits, which were i n  the form 

of free lunches and fishing trips, were not monetarily significant , 
but are nevertheless incompatible w i t h  professional and ethical 

standards and undermine the overall integrity and credibility of 

the Agency. I have been advised that the ~ ~ e n c ~  referred this 

'matter to the Justice Department which declined to prosecute, .and 

that the Agency disciplined the staff members. 

Since misconduet of t h i s  ~iature tends to bc infectious, other 

employees m i g h t  be tempted to prticipate i n  such activities, parti- 

cularly i f  the moral tone set by the Agency's leadership is perceived 

as permitting it. What occurred in  this Regional Office supports 

the theory that misconduct by management can create a climate 

conducive to misconduct by lower-level employees. 

The Task Force also learned that former Regional employees who are 

no longer w i t h  the Agency may be qppearing before the Agency on matters 



in which they were involved a s  s t a f f  members. In  one. case, an FEA 

auditor responsible for auditing a part,icular firm was subsequently 

retained by tha t  firm t o  represent it ' ib  negotiations with the Agency 

in respect to findings of overcharges he had made while he was an FEA 
I 1 .  . . . , 

s ta f f  member. ,The Regional Office personnel, while recognizing the 

impopr  i e ty  of," the former s ta f f  member ' s conduct, simply did not know 

how t o  deal with the matter. 

Finally, it appears tha t  a n w h r  nf staff employcco may be supple- 

menting their  income with outside employment. Although the Agency is 

appdrently aware o t  t h i s  practice, it has not attempted, in individual 

cases, t o  determine the amounts of additional canpensation, the  manner 

in which it was earned, and the persons with whom Agency personnel 

have been associated in  these undertakings. 

Since the Task Force only gathered a limited amunt of information 

in the area of questionable s ta f f  conduct, I urge tha t  a f u l l  study of 

such practices, to the extent that  they have not k e n  already fu l ly  

considered, t.x conducted by the Aqency. One fact is clear-nothing can 

be m r e  harmful to the proper functioning of an enforcement program 

than practices tha t  compromise its integrity.  This is par t icular ly  

so in sensit ive programs, such as the one administered. by the FEA, 

where the amounts of potential  violations are  very large and the 

incenlives for corrupting p b l i c  o f f i c i a l s  are great. 

I believe tha t  the Agency must implement and enfo'rce a rigorous code of 

e thics  which w i l l ,  among other things, identify problems of s taff  misconduct 

a t  an ear ly  stage - and provide a mechanism for effect ively dealing with 

them. Such procedures should establish clear l'ines of communication for 



enabling employees to report instances of misconduct by fellow employees 

without fear of retailiation or reprisal. I believe the recent establish- 

ment of a strong Inspector General's Office wi th in  FEA is an important 

and necessary f i r s t  step in obtaining that objective. 

( 8 )  There has.been a Lack of Acceptance of the Agency 
by Industry and the Public. 

The Task Force received a large number of adverse comments from 

various industry groups concerning the FEA operations in  general and 

the enforcement program i n  particular -- comments that are a matter 

of substantial wncern to the Task Force. While it is not uncommon 

for an Agency to be criticized by the entities it regulates, the nature 

of these wmments are of a different dimension because 'they reveal a 

lack of respect for the Agency as well as for the professionalism 

and mmptency of its staff. Criticism also was directed a t  the quality 

of the regulations and the lack of expertise and knowledge of industry 

operations and problems by Agency personnel. 

Unfortunately, t h i s  general lack of respect for the Agency has 

manifested itself i n  many ways, including the refusal to comply with 

staff requests for information and a lack of a confidence i n  the process 

of regulation that is wnducive to promoting self compliance. If the 

Agency is to discharge its responsibilities effectively, it must engender 

the respect of the industry it regulates and the support of the wnsuming 

public. While the industry must be dealt w i t h  fairly and equitably, 

the Agency must make it clear that it has the ability and commitment 

vigorously to enforce its regulations. 

The various segments of the consuming plblic who should be protected 

by the federal energy laws have also been quite vocal in  their criticism 
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of the Agency, par t icular ly  with respect t o  the inattention by the FEA 

to their  writ ten complaints or other correspondence. Indeed, a review 

of pending requestg for rulings before'the General Counsel's Office reveals 

t ha t  some requests, received over three years ago, have not yet even been 

acknowledged by the Agency. Obviously, t h i s  circumstance must be corrected 

i f  the Agency hopes t o  maintain public support. 

In addition, the Agency has been subject t o  cr i t ic ism from various 

Congressional committees having oversight responsibil i ty for the Agency's 

ac t iv i t i es .  This has manifested i t s e l f  in  numerous requests t o  Agency 

personnel for information and documents and by Several c r i t i c a l  studies 

of the Agency's operations. Implementation of a posit ive and vigorous 

enforcement program w i l l  go a long way toward al leviat ing t h i s  cri t icism. 

( 9 )  The Agency has a Morale Problem 

The morale of the s ta f f  of the k E A  is low. Staff members have expressed 

several major cri t icisms'of the FM's enforcement operations including 

its inabi l i ty  t o  move pending violation cases through the Agency's review 

system. In  addition, v i r tua l ly  every s ta f f  member involved in  enforcement 

work interviewed by the Task Force expressed frustra t ion wi th  their  inabi l i ty  

t o  obtain c r i t i c a l  interpretations of particular issues tha t  are  important 

to the completion o t  pending cases. 

Some s ta f f  members were c r i t i c a l  of thet continually changing work 

program assignments received from the National Office. Often employees 

a re  removed from their  ongoing work projects and assigned, on an urgent 

basis,  t o  other matters without being fu l ly  advised a s  t o  the reason 

tor their  changes in assignments. After the new assignment has been 



completed; it is ,difficult for the employee to return to their old 

assignments and pick up where they l e f t  off. 

0-The-.Regional Office staff has also complained that they are not . .. 

given's.ufficient flexibility in deviating from work plans ordered 

by the National Off ice. m i l e  the Task Force is not in ,  the position 

to pass judgment on th is  particular criticism, it believes that ,  

highly qualified and mtivated persons charged with carrying out 

the program should h8ve significant input in determining the most 

effective m n e r  and method for performing their jobs. 

Another cmplaint expressed in the Regional Offices relates to  

the abil i ty of industry to undermine Regional enforcement efforts 

.% 
by going over their heads to high FEA officials  in Washington. Th i s  

complaint has not been verified ; however, the allegation should be 

carefully investigated, and, i f  true, should be remedied. 

The mrale of FEA auditors assigned to the major refiner audits is 

particularly low.. During the course of one of its Regional Office vis i t s ,  

the Task Force observed the audit team a t  one refiner working under 

diff icult  conditions in two sm,all rooms total ly isolated from the 

operations of the company under audit. A l l  requests for information 

made by these auditors were channeled 'through a person designated 

by the refiner to act as a messenger for passing the information 

along to appropriate staff a t  the refiner. Responses to  requests 

usually took weeks to be processed and there was l i t t l e  opportunity 

to obtainoral  explanations of refiner documents without f i r s t  having 

made an .appointment to speak to the knowledgeable refiner ' personnel.. 



When a refiner representative finally appeared to provide the necessary 

explanation, he was sometimes accmpanied by counsel. 

The low mrale of 'the,staf f is? largely. attributable lto the lack 'of . 

dedication and purpose in the Agency. It is my belieflthat the leadership 

necessary to imbue the staff w i t h  these ideals now exists a t  the National 

Office. The.necessary steps should be taken inm-tediately to transfer this 

spiri t  to the entire enforcement team. 

How asense of purpose can be brought to the Agency's enforcement., 

program is exemplified by. the Task Force ' s Philadelphia? exper iment . ' 
There the Task Force's decided to isolate certain cases pending i n  

' the Philadelphia Regional Office and attempt to dispose of them on 
. . . . 

an expedited basis. A small team of three or four people was asked 
. .  . 

to examine pending cases i n  the Region under $100,000 (which repre- 

serited a ,majority of the Region ' s caseload ) , and to dispose of as 

many of the cases as possible within a ten-day working period. Although 

the attorney i n  charge of the experiment had no prior knowledge of the 

cases, some 44 u n i t s  of work were wter i a l ly  Advanced during the  t*n-day 

period. The success of the Philadelphia experiment both exceeded our 
j, . . 

expectations and demonstrated what can be done when highly mtivated people 

are given a particular goal. 1 

, . '  > 

'The team mmbers'&o made an interesting observation concerning 
3 

.. , 
. . .  

this project. They reported that only a very small portion of their 
I '  t. . 

on-going workload suffered a setback as a result of their being 

removed from their normal duties to participate i n  the experiment. 

. . 
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Sev,eral conclusions can be drawn from the Philadelphia experiment. 

I t  demonstrates that people can be motivated to a high level of , . 

accomplishment when given a.sense of purpose and an,*objective. As 

a resu1k;they can overcome numerous seemingly formidable barriers . . ., 

to effectively complete an otherwise seemingly impossible task. The 

Task Force. urges that the Philadelphia experiment ' be used i n  similar 

circumstances. It can serve as a tool for reducing the number of 

pending cases, enhancing the morale of the staff, and eliminating the 

inertia that seems to have infested the work of the Agency. 

(10)  The Agency Needs to Realign its Regional Compliance 
Off ices 

Although the FEA has ten ~ e ~ i o n a l  Offices, each w i t h  a ~om&iance 
$1 

\' and Regional Counsel staff, the allocation of p e r s o ~ e l  to the Regions 

is not consistent with the Agency's overall workload requirements. 

For example, since the Dallas Regional Off ice is responsible for approxi- 

mately 60-65 percent of the dollar volume of regulated transactions it 
I .  

presents the greatest 'potential for effecting consumer recoveries . 
Yet, that Office has only 37 percent of the Agency's total Compliance 

p e r s o ~ e l .  Viewed from another perspective, the.New York Regional 

Office secured orily $4.3 million in rollbacks and refunds between 

July 1, 1975 and May 31, 1977, a t  a direct cost to the Agency ( i.e., that 
. . 

Office ' s budget) of approximately $3.8 million. , An analysis of certain 
. . 

of the other Regional Offices similarly demonstrates that the cost of 

the Agency's remedial actions has far outweighed the program results 

they have achieved. 

A cost-benefit approach, of aourse, should not be the sole basis 

for developing or justifying compliance and enforcement programs or 



the deployment of Agency personnel. However, when -the.Agency is faced. 

with difficult management decisions and limited .resources, priori,ty 

treatment should be *given -to areas where there are likely to be large 

dollar.recoveries or opportunities for controlling principal access 

points  for the pass-through of illegal overcharges (e.g., refineries). 

A s  an alternative to the present status, the Agency may wish to consider 

real iqninq the functions of air tain Regional Offices. For example, 

the Compliance programs presently located in ~oston,.Philadelphia and . . 

New York might be consolidated, .while additional area and Regional 

Offices are established .in the are* of more significant program 

involvement. . . ,. 

(11) The Agency does not Possess the Competence to Handle 
Willful or Flagrant Violation Cases 

A number of cases have come to the Agencyb s attention which 

clearly suggest that willful or knowing violations of FEA regulations 
, . 

e r e  committed. The Agency's investigation of these cases has not 
' I t 

been effective for a variety of reasons. .Rarely have lawyers been 

assigned to participate in the inquiries. breover, very few persons 

within the Agency appear to possess the expertise to conduct an in- 

vestigation which may ultimately involve criminal prosecutions. Although 

it is almost essential i n  cases such as these to subpoena documents and 
. . 

record test  imny under oath, these investigative techniqu;~ are 'almost 

never mpioye8. 

AS a f i r s t  step, the FEA must inmediately assemble a specialized 

group of attorneys and auditors i n  the ~a t iona l  Compliance Off ice to 

actively' p$ticipate in these cases. A s  soon as these staff members 



familiarize themselves with the special characteristics of the FEA's 

enforcement program, their talents and experience should be shared 

w i t h  the various Regional Offices. Given the 'urgency of the Agency's 

need for'experienced personnel, the Task Force believes it w i l l  be 

necessary for the FEA to tap the resources of other federal agencies 

w i t h  well-developed investigative and enforcement programs. 

( 1 2  ) The Agency should have the Authority to, Handle its 
Own Civil Cases and not Have to Refer such Matters 
to the Department of Justice 

The Agency has- broad.powers to remedy violative' conduct i n  both. . 

the civil and administrative fora. Up u n t i l  this time, however, the 

Agency has virtually abandoned its power to bring a civil injunctive 

:. action or. seek restitution in the federal' courts. Not  doing so has 

impaired the effectiveness of the Agency's enforcement program. I n  

large part, the FEA's reluctance to bring civil actions is due to the 

Agency's lack of authority to represent itself i n  Court. I n  addition, 

despite the enormity of the Agency's enforcement program, the Department 

of Justice only devotes approximately four man-years to the handling 

of FEA's civil actions. 

An extremely important element i n  the effectiveness of other 

agencies w i t h  enforcement powers similar to those of the FEA has 

been their ability to represent themselves in federal courts - 
particularly . in the context of seeking remedial judicial orders. 

Regulatory agencies created. to  develop a special expertise i n  complex 

or technical areas cau-~ot be cvnstantly required to rationalize or 

justify Agency policy to the Justice Department or to obtain its 



-- 
concurrence 'in.pursuing actions with significant regulatory conse- 

quences. Not only can the practice be terribly demoralizing to the 

Agency, butl.it can also impede the implementation of critical Agency 

policy decisions. 

I n  order to.have an effective compliance effort, the FEA must - 

have more than four man-years devoted to its program of securing 

remedial action i n  the federal courts. The Task Force strongly urges 

that the FEA take immediate steps a t  the highest levels of Government 

to obtain the right to represent itself in  court i n  the same manner 

as the SEC, ETC, aid other independent and executive regulatory 
. : 

agencies. 
. . 

( 13 ) Certain Basic Regulatory Premises should be Reexamined 

While the n s k  Force was not asked specifically to conanent on the 

regulatory policies of the Agency, I would like to offer my views 

on one issue of importance because of its impact upon the overall 

enforcement program. A substantial amount of the FEA's compliance 

resources have been devoted to monitoring the pricing policies and 

practices of those firms subject to its jurisdiction. Violative 

conduct in this area has often resulted from non-compliance w i t h  the 

so-called "two-tier" pricing system. If the Agency can develop an 

alternative regulatory strategy for remedying the abuses to which 

the two-tier pricing policy is addressed - e.g. through the imposition 

of an excess profits tax, a crude o i l  equalization tax or Government 

purchase of the lower-tier o i l  for domestic resale or stockpiling 

purposes - the need for devoting the Agency's limited compliance and 

enforcement resources to that t a s k  would be significantly diminished. 
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By'suggesting tha t  the FEA consider a l ternat ives  t o  the two-tier 

system, I do not in  any way intend t o  comment adversely on a Governmental 

policy which seeks to prevent windfall ' p rof i t s  t o  an advantaged few 

a t  the expense of the consuming public. However, I do believe tha t  
t 

there may be al ternat ives  to the two-tier pricing system which both 

remedy predatory practices in  the marketplace and create  a regulatory 

structure which m y  be m r e  eas i ly  enforced. 

I. v .  . , 

A s  a f i na l  suggestion, I would urge the Agency t o  closely mn i to r  

its Compliance Program and review the progress made by those administering 

the compliance and enforcement e f fo r t  some s ix  t o  twelve months from 
. , 

, - 
now. 

This report r e f l ec t s  my personal impressions and observations 

developed i n  the course of my tenure as Chairman of the C q l i a n c e  

Task Force. 

I would be pleased to discuss them further with the Agency's 

o f f i c i a l s  a t  any t h .  



SECTION I 

INTRODUCTION 



INTHODUCTION 

Background 

On May 13, 1977, the ~dministrator of the Feder,al 

Energy Administration created a Task Force on Compliance 

and ~nforcement to make recommendations for measures to 

strengthen FEAfs enforcement program in the area of 

Petroleum Price Regulation. The Administrator, wYth the 

concurrence of the chairman of the Securities and Exchange 

Commission, appointed Mr. Stanley Sporkin, Director of 

the Enforcement Division of the Securities and Exchange 

Commission, as Chairman of the Task Force. Mr. Jerry L. 

Pfeffer of the Energy Research and Development Administration 

served as Executive Director. Task Force members included: 

Paul L. Bloom, Deputy ~eneral.Counse1, FEA 

Ralph Ferrara, Executive Assistant to the Chairman 
Securities and Exchange Commission 

Gordon W. Harvey, Assistant Deputy Assistant 
Administrator for Compliance, FEA 

Richard B. Herzog, Deputy Assistant Administrator 
for Compliance, FEA 

. . 
Shelley ~oibert, Spedial Assistant to the 

~dninistrator, FEA . . 

Avrom Landesman, Assistant General Counsel for 
Compliance, FEA 

Theodore H. Levine, Assistant Director, Division 
of Enforcement, SEC 

Robert Nordhaus, Ass.istant Admfnistratur for 
Regulatory Programs, FEA 



William Taylor, Regional- Counsel, 'Region- 111-, - 
FEA 

Larry White, Regional Director of Compliance, 
Region VI, FEA 

Robert A. Wolfe, Special Assistant to-the Assistant '. 
Administrator for Regulatory 
Programs, FEA 

- 
Mr. Rodney Eyster served as Special counsel to' the 

Chairman'. Mr. Manfred Seiden served as the Chairman's 

Special ~dvisor on auditing and accountinq issues. 

The Task Force initiated its discussions on May 13, 

1977, and concluded its efforts within the initially 

specified 60-day time frame. Thus, in many areas, the 

general recommendations drafted by the Task Force will 

require considerably more detailed study by the Agency 

prior to implementation. 

Scope of S t l ~ d y  

The Administrator's initial mandate to the Task Force 

iden.LiI ie~1 several areas ot principal concern to t . h ~  A g ~ n r y  

and the Congress wherein recommendations were to be 

formulated. These included: 

1. A strategy for the disposition of pending cases. 

2. A conceptual design for a compliance and.enforce- 

ment strategy for the future, addressing the audit 

coverage to be given to the various types of 

firms subject to FEA's' pricing and allocation 

reyulatiuns. 



3. Techniques and procedures for auditing; for 

example, the use of preliminary Audits. 

Audit, legal and other national and regional 

staffing needs. 
. . 

5. Legal suppogt f oy cohpiiance functions. 

6. Communications' and.allocation of authority 

: between National -and Regional Offices, .between. 

the General Counsel and the Office of Regulatory, 

Programs (at the National and Regional levels), 

and among .different., Regions. 

7. Additional. legislation .in support of compl,iance 

functions. 

8. Procedures for investigation of.suspected willful 

violations. 

Based on this mandate, the Task Force organized its . . .  

efforts into Eive major study areas. 

1. Ana'lysis of .the .Agency's pending, "backlog". of 

open audit assijnments and legal cases. 

2. Beve1,npment of an integrated . . audit-legal . . . . 

strategy-for dealing with the, large backlog . . of 

unaudited transactions dating back to the 

1973-74 embargo period and a."prospective 

strategy1!' for administering the future cu~uplianee 

:., .. program. . .. 



3 .  Development of a more effective organizational 

structure and administrative process (spanning 

the Offices of General Counsel and Regulatory 

Programs) for the Compliance Program. 

4. Review of the Agency's existing enforcement 

powersand techniques (both statutory and 

administrative) and recornrnendaki,ons for necded 

improvements &in this area. 

5. Suggested improveme,nts in the Agency's audit skills, 

,audit techniques, training and personnel deployment. 

While the Task Force did not directly consider the . , 

rationale and substance of the petroleum price regulations, 

per se -- regulatory issues were addressed both with 
regard to the regulatory development process, issuance 

of regulatory interpretations and drafting regulations 

in a manner consistent with evolutinn into a cclf.reparLii~q 

system. 

Organization of Task Force ~fforts 

To provide an objective basis for assessment of the 

existing complaince Program and formulation of recommendations 

.for needed improvements, the Task Force organized itself into 

four working groups corresgondinq to the five principal 

areas.of study outlined above. Each of these.working 

groups developed a study agenda (which was endorsed 

by ,the full 'I'ask Force) and proceeded to implement its 

study program. Draft working papers of findings and 

recommendations were submitted by each working group to the 



T ~ S K  Force where they were reviewed and discussed in great 

detail. The detailed findings and recommendations presented 

in this report were adopted by the full Task Force. . 

While each of the working groups focused on a different 

dimension of the Compliance Program, all were able to 

effectively utilize the considerable body of literature 

which has evolved from prior studies of Agency practices 

and procedure. In particular, the following documents 

wereextensively reviewed by the Task Force in developing 

their recommendations. 

o 1975 Hearings by the Senate Judiciary Committee, 

Subcommittee on Administrative Practice and 

Procedures (Kennedy Hearings on FEA Regulatory 

Programs) , January 1975. 

o Report of the Presidential Task Force on Reform 

of FEA Regulations (Frank G. Zarb and Paul W. 

MacAvoy, Co-Chairmen), December 1976. 

o Transition Team Issue Papers, January 1977. 

o . Pfeffer-1llu~l.h Report to the Administrator on 
. . 

Assessment of FEA . Regulatory . and Conpliance 

Program, April 1977. 

o Internal (FEA) Working.Papers, Management Studies 

and Memorandums. 

In addition to published . sources, . the Task Force 

solicited inputs and conducted interviews with key 



decisionmakers and staff . . in FEA, other Federal agencies- - 

and Congressional oversight committees as well a s  repre-'. 

sentatives of consumer groups and the petroleum industry 

(at a l l  levels of the production, distribution and marketing 
. . 

chain) . p he Task Force has synthesized 'this information 
. . - 

and applied their own critical judgment.~ in assessing 
. . . . 

the current program and deviloping recommendations for . . 

the future. 
. . . .  . . .  , . 



SECTION I1 

OVERVIEW OF THE FEA COMPLIANCE 

AND ENFORCEMENT PROGRAM 



HISTORY OF THE FEA COMPLIANCE PROGRAM 

INTRODUCTION 

The F e d e r a l  Energy  A d m i n i s t r a t i o n ' s  (FEA) Compl iance  

program h a s  had a  d i v e r s e  h i s t o r y  a l t h o u g h  i t  h a s  b e e n  i n  
, 

e x i s t e n c e  less  t h a n  f o u r  y e a r s .  C r e a t e d  i n  a c r i s i s  

e n v i r o n m e n t ,  i t  h a s  been  a f f e c t e d  by a  w ide  r a n g e  of  

l e g i s l a t i o n  a n d  f r e q u e n t l y  c h a n g i n g  r e g u l a t i o n s .  I t  h a s  had 

t o  c o p e  w i t h  and a d j u s t  t o p r o b l e m s  a s s o c i a t e d  w i t h  t h e  

e v o l u t i o n  o f  a  v e r y  l a r g e  a u d i t  o r g a n i z a t i o n  i n  an 

e n v i r o n m e n t  o f  c o n s t a n t  u n c e r t a i n t y  r e g a r d i n g  t h e  u l t i m a t e  

l i f e  o f  t h e  program. I t s  m i s s i o n  o f  e n f o r c i n g  r e g u l a t i o n s  

a p p l i c a b l e  t o  t h e  p e t r o l e u m  i n d u s t r y  is u n i q u e  among 

r e g u l a t o r y  a g e n c i e s .  

To p r e s e r v e  some o f  t h e  more i m p o r t a n t  h i s t o r i c a l  

a s p e c t s  o f  t h e  program,  t h i s  s e c t i o n  w i l l  b r i e f l y  o u t l i n e  

t h e  l e g i s l a t i v e  h i s t o r y ,  t h e  s t a f f i n g  h i s t o r y ,  t h e  p ro-  

gram e v o l u t i o n  and t h e  r e s u l t s  o f  FEA's Compl iance  program.  

For t h e  most p a r t ,  t h e  s e c t i o n  c o v e r s  t h e  p e r i o d  from t h e  

i n c e p t i o n  o i  t h e  prvgram t h r o u g h  J u n e  3 0 ,  1977 .  

LEGISLATIVE HISTORY 

Compl iance  a c t i v i t i e s  i n  t h e  p e t r o l e u m  i n d u s t r y  began 

i n  August  1 9 7 1 ,  when t h e  P r e s i d e n t  o r d e r e d  a  g e n e r a l  p r i c e  

f r e e z e  and e s t a b l i s h e d  . t he  C o s t  o f  L i v i n g  C o u n c i l  under  

t h e  a u t h o r i t y  o f  t h e  Economic S t a b i l i z a t i o n  Act  of  1970.  

S i n c e  t h a t  time, numerous P r e s i d e n t i a l  and C o n g r e s s i o n a l  

* For an indepth explana t ion  of t h e  h i s t o r y  of FEA regu la t ions :  
a  t e c h n i c a l  d e s c r i p t i o n  o f t h e  petroleum resources  cyc le ;  
a n d  t h e s t r u c t u r e  of t h e  petroleum indus t ry  s e e  appei-~dix - 



i n i t i a t i v e s  have  h a d . a n  i m p a c t  on t h e  Compl iance  program.  

T h e s e  i n i t i a t i v e s  i n c l u d e :  

. The i n i t i a l  f r e e z e  on Augus t  1 5 ,  1951 ,  
commonly known a s  P h a s e  I ,  l a s t e d  90 
d a y s .  

. P h a s e  I1 R e g u l a t i o n s  became e f f e c t i v e  
November 1 3 ,  1971 .  C e i l i n g  p r i c e s  
e s t a b l i s h e d  d u r i n g  t h e  f r e e z e  p e r i o d  
became b a s e  p r i c e s ,  and a  company 
c o u l d  n o t  c h a r g e  p r i c e s  above  b a s e  p r i c e s  
u n l e s s :  (1) t h e  i n c r e a s e s  were  j u s t i f i e d ,  
and ( 2 )  t h e  company p r o f i t  rnarginc d u r i n g  
the y e a r  d i d  n o t  exceed  t h o s e  d u r i n g  t h e  
b a s e  p e r i o d .  

. PhaseqIPI R e g u l a t i o n s  became e f f e c t i v e  on 
J a n u a r y  11, 1973 .  The p e t r o l e u m  i n d u s t r y  
was given more f l e x i b i l i t y  and' some r e l i e f  
from p r n f i t  marg in  1imiLdtions. 

. On June  1 3 ,  1 9 7 3 ,  a l l  p e t r o l e u m  p r i c e s  
were  f r o z e n  f o r  60  d a y s .  

. On Augus t  1 9 ,  1 9 7 3 ,  C L C  i s s u e d  c o m p r e h e n i s v e  
p e t r o l e u m  r e g u l a t i o n s  e s t a b l i s h i n g  p r i c i n g  
c o n t r o l s  a t  a i l  l e v e l s  o f  t h e  m a r k e t i n g  c h a i n  
e x c e p t  r e t a i l e r s .  The r e t a i l e r  r e g u l a t i o n s  
became e f f e c t i v e  September  7 ,  1 9 7 3 .  

, On November 2 7 ,  1 9 7 3 ,  t h e  Emeryency 
~ l l o c a t i o n  A c t  ( E P A A )  was e n a c t e d  i n  r e s p o n s e  
t o  t h e  Arab  o i l  b o y c o t t .  

. On December 4 ,  1 9 7 3 ,  t h e  P r e s i d e n t  i s s u e d  an  
E x e c u t i v e  Orde r  e s t a b l i s h i n g  t h e  ' F e d c r a l  
Energy  O f f i c e  which was d e l e g a t e d  a l l  h i s  . .' 
a u t h o r i t y  under  t h ?  EPAA and t h e  Defense  

. .  P r o d u c t i o n  Ac t  o f  1 9 5 0 ,  i n s o f a r  a s  i t  r e l a t e d  
t o  t h e  p r n d l s c t i o n ,  conseivatlo~, use,  c o n t r o l ,  
d i s t r i b u t i o n  a n d  a l l o c a t i o n  o L  e n e r g y .  

. On December 4 ,  1973, '  t h e  Chairman o f  t h e  
Cost o f  L i v i n g  C o u n c i l  was d i r e c t e d  t o  
d e l e g a t e  t h e  C L C ' s  . p r i c e  s t a b i l i z a t i o n  
a u t h o r i t y  w i t h  r e s p e c t  t o  p e t r o l e u m  p r o d u c t s  
and  c r u d e  o i l  t o  t h e  A d m i n i s t r a t o r  o f  t h e  
FEO. 



. T h e  FEO i s s u e d  r e g u l a t i o n s  o n  J a n u a r y  1 5 ,  1 9 7 4 ,  
w h i c h  e s s e n t i a l l y '  i n c o r p o r a t e d  t h e  p r i c i n g  
r e g u l a t i o n s  o f  t h e  c o s t -  o f  L i v i n g  C o u n c i l .  
A l s o ,  o n  t h a t  d a t e  t h e  m a n d a t o r y  a l l o c a t i o n  
p r o g r a m  became  e f f e c t i v e .  

. T h e  F e d e r a l  E n e r g y  A d m i n i s t r a t i o n  A c t  o f  
1 9 7 4 ,  e n a c t e d  May 7 ,  1 9 7 4 ,  e s t a b l i s h e d  t h e  
F e d e r a l  E n e r g y  A d m i n i s t r a t i o n .  . . 

. On J u n e  2 6 ,  1 9 7 4 ,  t h e  IRS t r a n s f e r r e d  c o n t r o l  
o f  t h e  r e g i o n a l  c o m p l i a n c e  f o r c e  t o  t h e  FEA 
R e g i o n a l  A d m i n i s t r a t o r s .  

. '  On December  5 , . 1 9 7 4 ,  P u b l i c  L a w  93-511  was 
a p p r o v e d  t o  e x t e n d  t h e  EPAA o f  1.973 t o  A u g u s t  3 1 ,  
1 9 7 5 .  

. On S e p t e m b e r  2 9 ,  1 9 7 5 ,  P u b l i c  l a w  94-99 was 
a p p r o v e d  t o  e x t e n d  t h e  EPAA r e t r o a c t i v e l y  f r o m  
S e p t e m b e r  1, 1 9 7 5  t o .  November 1 5 ,  1 9 7 5 .  . 

. On November. 1 4 ,  1 9 7 5  P u b l i c  Law 94-133 was 
a p p r o v e d  t o  e x t e n d .  t h e  EPAA o n e  m o n t h  u n t i l  
.Dece~obec  1 5 ,  1 9 7 5 .  

. P u b l i c  Law 9 4 - 1 6 3 ,  a p p r o v e d  o n  December  2 2 ,  1 9 7 5 ,  
e s t a b l i s h e d  t h e  E n e r g y  P o l i c y  and'  C o n s e r v a t i o n  
A c t  (EPCA)' ,  w h i c h  p r o v i d e d  t o  t h e  P r e s i d e n t  f o r  
a p e r i o d  o f  40 m o n t h s  s t a n d b y  a u t h o r i t y  t o  a s s u r e  
t h a t  e s s e n t i a l  e n e r g y  n e e d s  o f  t h e . U n i t e d  S t a k e s  
a r e  met. T h i s  l e g i s l a t i o n  e s t a b l i s h e d  new 
c r i t e r i a  w h i c h  r e q u i r e d  r e g u l a t o r y  c h a n g e s ,  a n d  
t h e  d e v e l o p m e n t  a n d  i m p 1 , e m e n t a t i o n  o f  new 
a u d i t  t e c h n i q u e s  t o  a s s u r e  c o m p l i a n c e  w i t h  
t h e  new r e g u l a t i o n s .  

. On J u l y  1, 1 9 7 6 ,  p u b l i c  94-332 was a p p r o v e d  

. . .  
e x t e n d i n g  t h e  F e d e r a l  Ene r .gy  A d m i n i s t r a t i o n  A c t  

. ... (FEAA) u n t i l  J u l y  30', 1976. .  . . 

. Due t o  t h e  e x p i r a t i o n  o f  t h e  FEAA o n  J u l y  3 0 ,  
1 9 7 6 ,  t h e  P r e s i d e n t  i s s u e d  E x e c u t i v e  O r d e r  
No. 1 1 9 3 0  o n  J u l y  3 0 t h  e s t a b l i s h i n g  t h e  F e d e r a l  
E n e r g y  O f f i c e  ( F E O ) .  T h i s  was t o  a l l o w  t h e  
r e g u l a t o r y  a u t h o r i t y  p r u ~ u u l g a t e d  u n d e r  
p r e v i o u s  l e g i s l a t i o n  t o  c o n t i n u e  u n t i l  new 
l e g i s l a t i o n  c o u l d  b e  e n a c t e d  a n d  a p p r o v e d .  

. On A u g u s t  1 4 ,  1 9 7 6 ,  P u b l i c  Law 94-3'85 was 
a p p r o v e d ,  w h i c h  e x t e n d e d  t h e . F E A A  o f  1 9 7 4  
'from t h e  e f f e c t i v e  d a . t e  o f  July 3 0 ,  1 9 7 6  t o  
December  3 1 ,  1 9 7 7 .  



PROGRAM EVOLUTION 

I n  t h e  e a r l y  days of the  program urgder IRS, compliance 
e f f o r t s  focused on v io la t ions  which were readi ly  a p i r e n t ,  
e a s i l y  remedied, and most of ten  the  sub jec t  of cosumer 
complaint. I n  other  words, most of the  e f f o r t  was concen- 
t r a t e d  a t  the  wholesale and r e t a i l  l e v e l s .  Moreover, IRS 
inves t iga to r s  d id  not  spec ia l i ze  and, therefore ,  did not 
become expert  i n  one segment of the  industry or on one 
type of product. 

Also i n  l a t e  1974, FEA i n s t i t u t e d  a  s u b s t a n t i a l  reordering 
of p r i o r i t i e s  of i ts  compliance program. A s  noted below, 
e f f o r t s  were redi rec ted  away from the  r e t a i l  l e v e l ,  where 
competition ra the r  than p r i ce  con t ro l s  was s e t t i n g  p r i ces ,  
and toward the  more complex areas  a t  e a r l i e r  s t ages  of the  
d i s t r i b u t i o n  stream. 

P a r t i a l l y  a s  a r e s u l t  of recommendations made by the  Kennedy 
Subcommittee on Administrative P rac t i ce  and Procedure a f t e r  
hearings were held on June 19 and 20, 1975, many improvements 
were made t o  t h e  Compliance program during the  l a t t e r  half  
of 1975 and e a r l y  1 9 7 6 .  Some of the  major changes i n s t i t u t e d  
during t h i s  period included: 

. Supplementing the  Compliance Action Plan of 
January 13,  1975, a  Compliance Improvement 
Plan,  covering the  period July 2 1  t o  
necamber 31i 1975, was prepared t o  prec ise ly  
def ine  and develop systems and procedures 
fo r  carrying out  compliance a c t i v i t i e s  a t  
both t h e  National Office and a t  the  Regional 
Of f i c e s .  

. On-board personnel increased a t  the  National 
Off ice and i n  the  regions. Plans were developed 

. f o r  h i r ing  addi t ional  compliance personnel t o  
assure  adequate coverage of vari.ous segments of 
the petroleum industry.  However, these plans 
were held i n  abeyance due to budgetary problems. 

The Refinery A u d i t  Review Program was s t rength-  
ened by increasing the  authorized s t a f f i n g  leve l  
a t  the  major r e f i n e r s .  A s  of June 3 0 ,  1 9 7 7 ,  
t h e r e  were 272 audi tors  a t  the 35 major r e f ine r s .  
The l a r g e s t  r e f i n e r s  have teams of fourteen 
a u d i t o r s  each. For the  other  r e f i n e r s  the  
aud i to r s  per team vary from fourteen t o  four ,  
depending on the  complexity of the  r e f i n e r .  
I n  addi t ion ,  Regional Counsel Off ices  and 
General Counsel have increased t h e i r  s t a f f s  
t o  handle the  expanded Compliance workload. 



. The Compl iance  F i e l d  Manual was i s s u e d  t o  
t h e  r e g i o n s  i n  Oc tobe r  1 9 7 5 ,  and . i s  t h e  
a u t h o r i t a t i v e  g u i d e  f o r  t h e  o p e r a t i o n s  o f  
t h e  O f f i c e  o f  Compl iance .    he' Manual 
r e v i e w s  t h e  e n t i r e  compl i ance  p r o c e s s  and 
p r o v . i d e s  d e t a i l e d  g u i d e l i n e s  and p r o c e d u r e s  
f o r  p rogram deve lopmen t ,  o p e r a t i o n s ,  c a s e  
r e s o l u t i o n ,  r e p o r t i n g  and i n f o r m a t i , o n  
s y s t e m s ,  and a d m i n i s t r a t i v e  a c t i v i t i e s .  By 
s p e c i f y i n g  un i fo rm p o l i c i e s ,  p r o c e d u r e s ,  
and r e p o r t i n g  r e q u i r e m e n t s ,  t h e  Manual was 
d e s i g n e d  t o  p r o v i d e  a  means f o r  ach ie .v ing .  
g r e a t e r  u n i f o r m i t y  o f  t h e  Compl iance  program.  
w i t h i n  a l l  r e g i o n s .  

. Under t 'he F i e l d  Review Program i n i t i a t e d  i n  
J u l y  1 9 7 5 ,  t h e  r e g i o n s  a r e  m o n i t o r e d  f o r  
c o n s i s t e n t  a p p l i c a t i o n  o f  t h e  p r o c e d u r e s  
and g u i d e l i n e s  a s  s t a t e d  i n  t h e  Manual. 

. Case  R e s o l u t i o n  p r o c e d u r e s  were  r e v i s e d  and 
improved i n  an  a t t e m p t  t o  a s s u r e  c o n s i s t e n t  
a p p l i c a t i o n  o f  t h e  R e g u l a t i o n s  and t i m e l y  
r e s o l u t i o n  o f  c a s e s .  

. The e x i s t i n g  c o m p u t e r i z e d  ' a s s i g n m e n t  t r a c k i n g  
and i n f o r m a t i o n  s y s t e m  was expanded and 
improved.  I t  was implemented t o  r e c e i v e  d a t a  
on a u d i t s  i n  p r o g r e s s  i n  t h e  r e g i o n s .  T h i s  
d a t a  i n c l u d e d  t h e  l e v e l  o f  d i s t r i b u t i o n  
i n v o l v e d ,  t h e  t y p e  o f  p r o d u c t ,  t h e  n a t u r e  o f  
t h e  s u s p e c t e d  v i o l a t i o n  ( i f  a n y ) ,  t h e  a c t i o n  
t a k e n  and t h e  f i n a l  r e s u l t s .  

. A p e r s o n n e l  l o c a t o r  s y s t e n  was e s t a b l i s h e d  i n  
November 1974 .  

. On, Augus t  12 , ,  1975  ,.. FEA e s t a b l i s h e d  p o l i c i e s  
on t h e  c o l l e c t i o n  o f  c i v i l  p e n a l t i e s  when 
f i r m s  v i o l a t e d  F E A  r e g u l a t i o n s .  A l s o  on 
Augus t  1 2 ,  1 9 7 5 ,  p r o c e d u r e s  t o  h a n d l e  t h e  , 

r e f e r r a l  o f  c r i m i n a l  c a s e s  t o  t h e .  Depar tment  
o f  J u s t i c e  whenever a  c o m p l i a n c e  i n v e s t i g a t i o n  
u n c o v e r s  e v i d e n c e  o f  p o s s i b l e  c r i m i n a l  c o n d u c t  
were  i s s u e d .  



. The National Office of Compliance was reorganized 
on July 14, 1975, and the new offices of Compliance 
Policy and Planning, Compliance Operations, 
Compliance Case Resolution and Compliance Information 
were established. The new organizational structure 
was designed along functional lines in an attempt 
to provide technical expertise, to improve day-to- 
day operations and to dedicate specific resources 
to the development of programs, systems and maunals. 

. A system of Quarterly Workplans for' each region was 
developed to insure that-manpower resources were 
scheduled to meet priorities and to lessen the 
impact oi unprogrammed shifts in emphasis. The 
National Office provides general program guidance 
and the regions usAe this guidance to program their 
work. Each workplan is approved by the National 
Office to insure uniformity and appropriate 
coverage of each priority. Each region began 
implementation of its workplan on October 1, 1975 
(2nd quarter FY 76). 

. A system was developed. for targeting resellers based 
on cost and price information they submitted to FEA 
on a special Compliance survey form. In the Importer, 
NGL, Propane Retailer, and Independent Crude Producer 
Programs, lists of firms in decreasing order of size 
were prepared to assist the region in selecting 
audit targets. 

. Training courses were given at the National Office 
and in the regions throughout the year. Uniform 
programs of instructions were developed and a 
system for Training Program Review/Maintenance 
was implemented. . Training courses- included: 
Basic Auditing Techniques, Refinery Audit, NGL, 
Entitlements, Major Crude Oil Producers, and 
Special Investigations. 

. The ten major Compliance programs 11nder whish all 
audits are conducted were instituted in April 1976. 
Formerly, programs were categorized either by type 
of busiriess (e.g., ~ajo'r Refiner, Propane) or 
origin of Assigri~nent, (1 . e . ,  ~ocally' initiafed, 
Regional Office Directed, etc.). The new system 
categorizes all audits by type of business. 

. A Common Audit Approach was developed and implemented 
for all ten programs iri January 1976. 



A program for .special investigatjions was. + 
implemented in an attempt to. insure that . , 

credible indications of- willful violations . . 
of FEA are investigated. promptly, th.roughly . . , 

and;consistently, with the results presented . 
in a manner which' facilitates the proper 
determination of appropriate remedies. 

. C C  ' , . 
plain l&nguag,e for importers, gasoline' . . 
retailers, propane retailers, natural gas 
processors and crude producers have been . $ . -  

printed and distributed nationwide for . - . . 

industry-use. I _ 

An historical Data Collection project was 
completed in June, 1976, classifying all 
Compliance audit activities by program and 
region to provide a consistent data base 
spanning the two-year existence of FEA. 

Audit .goals for ~iscal Year 1977 for all ten 
Compliance program were established. in, 
August 1976. - .  
Time-saving Audit techniques such as,sampling 
(including statLstica1 sampling) and use of 
Special Report Orders ('SRO's) were implemented,. 
in calender, year 1976. , . .  

A procedure has been established to prioritize 
a.11 open assignments to assure managemefit that 
the total workload is receiving the proper 
attention., This system, called the open. audit 
priority system, identifies open assignments . .  . 
into four categories consisting of; Special . . . .ih.v.e.s.tg.a.t i.on.s . ('Ca'te: A) which must receive , 

the top priority duegtoYthe high potential that ; 
a willful violation may hi.ve occurred; inten- s.ive.l. . ma.fia. .e.d .a.udi.ts. .(.ca.te. or y B) ,' consisting 
of high dollar,,very old, or for some other 
reason a special audit deserving management . ., . 

attention;' nbrma'l' ongoing 'audit (Ca-tegory C , 

not in need of special management 'attention, . 
and audits in a' 'ho'l'd 'st'a'tus .(Category Dl . 
Category D audits generally are in a hold 
status due to awaiting regulatory clarificati0,ns 
or because of higher priority work. 



. T e c h n i c a l  p r o b l e m - s o l v i n g  teams have  b e e n  
o r g a n i z e d  t o  t r a v e l :  t o  a u d i t  'si.tes i n  o r d e r  
t o  r e s o l v e  i s s u e s  o r  make c r i t i c a l  d e c i s i o n s .  

. I n c r e a s e d a n a l y s i s  o f  s t a t i s t i c s  and  o t h e r  
i n f o r m a t i o n  h a s  improved t h e  a b i l i t y  t o  
i d e n t i f y  p rog ram weaknesses  and d e v i a t i o n  
from p r i o r i t i e s .  . ! .  

. A s y s t e m  t o  i d e n t i f y  and s o l v e  t h o s e  i s s u e s  
which  impede t h e  t i m e l y  r e s o l u t i o n  o f  c a s e s  
h a s  r e c e n t l y  been  implemented.  

. Based on t h e  f a v o r a b l e  r e s u l t s  o f  a  f i e l d -  
t e s t  o f  a programmable c a l c u l a t o r  i n  
Region  V I ,  t e n  s u c h  s y s t e m s  have  been  p r o c u r e d  
f o r  t h e  r e g i o n s  t o  a u t o m a t e  a u d i ' t  c o m p u t a t i o n .  
I n  a d d i t i o n ,  a g r o u p  h a s  been  e s t a b l i s h e d  t o  
s u p p o r t  t h e  r e g i o n s  i n  t h e  u s e  o f  t h e s e  
m a c h i n e s .  

. A Computer A u d i t  A s s i s t a n c e  Program is  c u r r e n t l y  
b e i n g  t e s t e d  a t  a  major  r e f i n e r .  T h i s  program 
w i l l  a s s i s t  t h e  RARP team t o  a c c o m p l i s h  t h e i r  
t a s k  o f  v e r i f y i n g  t h a t  t h e  r e f i n e r  h a s  p r o p e r l y  
p r i c e d  t h e i r  c o v e r e d  p r o d u c t s  i n  a c c o r d a n c e  w i t h  
t h e  c l a s s  o f  p u r c h a s e r  r e g u l a t i o n s .  



OVERALL SUMMARY ' 

OF COMPLIANCE PROGRAM RESULTS 

1 ,  

The primary goal of the audit/investigative program is to 
ensure compliance with FEA regulations, and to take strong 
and speedy corrective action in those,instances where non- 
compliance has been detected. Overall, Compliance has 
completed about 23,844 audits and investigations. Approxi- 
mately 9,076 violations have been resolved since the inception 
of the Compliance program in July 1, 1974. . 

For the period July 1, 1974'through June 30,1974, settlements 
amounting to $518.8 million were uncovered. Rollbacks and 
Refunds accounted for $192.3 million of this sum while the 
remaining $326.5 million were adjustments in "bank costs" 
(i.e!, unrecouped costs available for pass-through in future 
months). In addition, $3.9 million in civil penalties were 
collected by Compliance and forwarded to the United States 
Treasury. The total violation and penalty amounts completed 
for the period are summarized below: 

~ollbacks $ 106,871',524 
Refunds 85,455,496 , 

Bank Adjustments 326,496,970 ' 

Subtotal $ 518,823,990 

Penalties $ 3,887,253 

Total $ 522,711,243 

As of June 30, 1977, there were 3,595 open cases. Of this 
total 1,028 have been identified as potential violation 
cases with a potential settlement value of $1,686 million. 
Remedial orders issued represent $143 million. Past studies 
have shown that the dollar amount will decrease before the 
case resolution process is completed. 



COMPLIANCE PROGXAMS 
. < .  

The ten basic programs under which all Audits/Investigations 
are conducted are organized by type of business. The indi- 
vidual, -pro,grams ,/ with settlement and penalty amounts, for. the 
peripd:. July .:. 1 ,. 19.7.4 .-through ;June -3,O ,. 1977 , are as: follows : , ,: - . . . . .  .. ' . '  . . .  . . .  , . . .  . . . . .  . 3 

. . ! ' . 's , , . , . ': 
. . . .  . . . . .  ' . : 1. ,:>:. . . . . . . '. . . . % 

.9 ' 
Settlement: ! .  : Penalty , . .  

Programs Amounts Amounts 
. . . . . .  

. . . " . . . .  . . .  .", f '  . . . , .  . 
I '  . ,. . . , . . . ,; ' 3  I .  ' .  : i , . . . . . , . . , . 

Importers . . . .  ; . : .- . - 
I .  . . . . Crude. oil i'~ese1lers ' :  . . .  . . ,  . - - 

Independent Crude . - .  ? . .  . $ 2'8;355,220 - $ 931,.822 
Producers 

Major Refiners 358,666,287 911 ,258  
Small Refiners 29,529,811 390,466 
Natural Gas Liquid 1,604,005 - 
Processors 

Propane Resellers 6,425,833 154,452 
Resellers (Other) 48,425,120 1,003,536 
Propane Retailers 7,768,522 133,907 
Retailers (Other) $ 38,049,192 $ 361,812 

Total $ 518,823,990 $3,887,253 

Due to either staffing shortages or pending regulation 
clarifications, FEA has only recently begun to audit Importers, 
Crude Oil Resellers, and Natural Gas Liquid Processors. 
Therefore, the accomplishments to date.for..these programs 
(in terms of dollar violations) have.been minimal. However, 
it is anticipated that substantial dollar violations will be 
uncovered as soon as the ongoing audits are completed. 



IMPORTERS 

. > . , . . . . . .  . . .  
,-. . ., . e .  . - .. . ,  

. . . . 

Thisprogram includes.al1 fims primarily involved with the 
' 

ownership at the first' pLace. of storage of a .covered .product .. . 

brought into the United States. Currently, there are 579 
firms in the Importer universe~subject to the regulations of 
the . . Mandatory Oil. Import Program.. 

Due. to manpower demands .in. the'other Compliance programs, . . 

FEA has only recently begun to. audit. Importers. AS of June 30, 
1977, 28 Importer cases were under way with one audit . ' 

having a potential violation amount.of $150,222. To date 27. 
cases have been completed without'violations. . . . . . .. 

. . 

. .. 
" .  . . . . I  



IMPORTED CRUDE OIL - ENTITLEMENTS PROGRAM 

The Entitlements Program universe of firms subject to FEA 
regulation' is 234 firms composed of major refiners (35), 
small refiners (123) , and independent importers (76) . 
Audits were initiated on October 1, 1976, and currently 102 
audits are in process as follows: 

Major Refiners 
Small Refiners 
Independent 

Total 102 - - 
Audits in process are scheduled audits where FEA has not 
received required reports from the firms or where FEA has 
received preliminary reports but additional auditing is re- 
quired to determine the extent of tentative violations. 

Completed audits total 28 and represent 3 major refiners, 12 
small refiners and 13 independent importers. The results of 
the completed audits indicated the following: 

NO violHtioni Violations 

Major Refiners - 
Small Refiners 4 
Independent Importers 9 

-- .. . 

Total 

Violations in the Entitlements Program are applicable .to: 

A. Crude Oil Receipts 

Firm has failed to include all the crude oil 
it received or the firm has misrepresented 
the correct category (i.e., old, new, released 
and stfipper oil). 

B. Runs to Stills 

Firm included ineligible product in runs to 
stills such as NGL's,, Waste o i l ,  lease con- 
densate, etc.,.or.the firm included Alt,amont 
type crude oil in runs to stills: when in 
actuality the crude oil was run through a 
catalytic converter (Platf ormer . 



C. Eligibility 

Firm did not meet the eligibility criteria 
and thus, incorrectly received entitlement 
benefits. 

As the audit data received is preliminary and is currently 
in the process of review and analysis, no formal enforcement 
actions have been' taken. One Consent Order is in process 
and one Notice ofprobable Violation is ready for release 
pending the result'of the firm's request for an Exception. 
.The NOPV involves the return of $25 million to the Entitle- 
ments Program for including 9.5 million barrels of ineligible 
products in the firm's'crude runs to stills. 

In addition, the regions have initiated four special investi- 
gations concerning entitlements. Ten firms have been required 
to file amended reports with the FEA. 



. . 

A l l  :f inns prima.ri ly. . involved wi th  t h e  purchas'e, rece . iv ing .  
through t r a n s f e r  o r  o therwise  o b t a i n i n g  crude o i l  and . . . 
r e s e l l i n g ' o r  o the rwi se  t r a n s f e r r i n g  it t o  o t h e r  purchasers  

'wi thout  s u b s t a n t i , a l l y  changing i t s  form are '  inc luded  i n  
t h i s  pro,gram. The crude o i l .  r e s e l l e r  , u n i v e r s e  is  
composed of  470 f i rms .  ' . .  . 

. . 

Audits  i n  t h i s  program have.  begun only recen , t iy  due t o  
s t a t f  s h o r t a g e s ~ .  A s  of June 3 0 ,  1977, 6 a u d i t s  of,  ,, 

crude O j l  have be.en completed. . N o  . v. io la t ions-  were . . 

fol~nd.. However, on t h a t  d a t e  3 1  Crude O i l  Resellers 
were. under a u d i t  wi th  a p o t e n t i a l  v i o l a t i o n  .am%ount of  
$4,760 thousand i d e n t i f i e d .  . A u d i t s  of 31 Cr:ude O i l  
R e s e l l e r s  a r e  scheduled t o  be completed by t h e  end of 
Fiscal Year 197.7. 



This program inc ludes  a l l  f i rms  p r imar i ly  involved wi th  
ob ta in ing  crude petroleum from t h e  ground, o r  which own 
crude petroleum when produced, and subsequent ly  makes the .  
f i r s t  s a l e .  Crude Producers who a r e  a l s o  r e f i n e r s  a r e  n o t  
included i n  t h i s  program bu t  a r e  loca ted  i n  one o f - t h e  two 
Refiner  programs. There a r e  15,261 independent crude o i l  
producers and 35 i n t e g r a t e d  o i l  companies wi th  domestic 
crude o i l  product ion which produced $24.8 b i l l i o n  of 
crude o i l  i n  1976. 

A s  of June 30, 1977, 13% of t h e  f i rms  i n  t h e  Independent 
Crude O i l  Producers un iverse  had been audi ted .  P r i c i n g  
v i o l a t i o n s  t o t a l i n g  $28.36 m i l l i o n  were s e t t l e d  wi th  an 
additio-nal $71.92 m i l l i o n  i n  p o t e n t i a l  v i o l a t i o n s  i d e n t i -  
f i e d .  P e n a l t i e s  c o l l e c t e d  t o t a l  $933,000. -. I 

Cases Refunds & , 
Period Completed Rollbacks P e n a l t i e s  

> 

Tota l  2,277 $ 28,356 $ 933 

Dol la r  amounts i n  thousands. 



Enforcement Actions for ~ndependent Crude Oil Producers 
7-1-75 through 6-30-77 , , 

. Y .  ( . . 
Document. Dollar Amount' - . 

Number Issued. 
. .  . . . 

. . 
Dollar . . amounts in thousands. 

Since NOPV1s and RO' s' may be issued prior to the. issuance of 
a CO, these figures can not be totaled or double: :count-ing. ' 

would occur. 



MAJOR .REFINERS . (RARP) 

The largest dollar violations have been found in this program 
which is composed of the '35 largest refiners. For Compliance 
purposes these are the firms which refine at least 75,00'0 
barrels of crude oil per day. Compliance conducts continuous 
audits ,of the major refiners and has resident auditor teams. 
located on-site. , . 

As of June 30, 1977, settlement amounts totaled $359 million 
with $911,000 collected in penalties.. In addition, $1,337 
million in potential violations has been identified. Of 
this amount $132 milliort represent Remedial Orders which . 
have been issued to the major refiners. 

Issues Refunds & Bank 
Completed Rollbacks Adjustments Penalties 

Dollar amounts in thousands. 



CRUDE OIL PRICING ' (REFINER IMPORTS) 
"'LANDED COSTS " -:' ... 

The Transfer Pricing Program monitors transactions 
between U.S. firms and their foreign affiliates. These 
transactions are compared against open market sales 
between unaffiliated companies, and disallows inter- 

" affiliate costs in excess of the arms-length standard' 
prices. Forty-six firms have been identified as subject 
to FEA regulations and are required to complete Form 
F701-M-0. 

To date, 27 firms have been reviewed for reporting 
accuracy and 20 multi-national oil companies were 
issued.Notices of Proposed Disallowance on April 28;- . 
1977, alleging ttat they inflated crude oil costs by 
$336 million in transactions with their foreign affiliates. 



This program includes all refiners whose total refinery 
capacity is less than 75,000 barrels per day. The universe 
has 107 refiners. As of June 30, 1977, $29.5 million in 
settlements have been uncovered. and $391 thousand' in penalties 
have been, collected. Current potential violations amount. to 
$126.1 millions. 

Period 
Issues 

Completed 
,.a 

,~ef'unds' & ~ank.' 
Rollbacks" ~djustments' . .Penal ties 

Dollar amounts in thousands. 



NATURAL GAS LIQUID PR~CESSORS' ' 

All firms.primarily involved with the operations of a gas 
plant in which natural gas liquids (NGL) are separated from , 

natural gas, or in which NGL's are fractionated or otherwise 
separated into NGL products are included in this program. 
Currently, there are 825 plants in the Natural Liquid Processors 
universe., 

As of June 30, 1977, eighty-three plants which were not sub- . 
sidiaries of refiners, were under audit. As of June 30, 1977,. 
settlement amounts totaling $1,604,005 were accounted for by 
refunds. Potential violation amounts of $17,979 thousand 
have been identified. 

5 .  



PROPANE RESELLERS 

This program includes all firms (other than a refiner or 
retailer) primarily involved with the trade or business of 
purchasing, receiving through-transfer, or otherwise obtaining 
propane and reselling or otherwise, transferring it without 
substantially changing its form. Reseller customers generally, 
exclude those purchasers which are ultimate consumers. ,The , 
exceptions are those commercial/industria1 type ultimate I 

consumers e.g., utilities, hospitals, municipalities, etc., 
that purchase products in large quantities. Currently, 
there are 2,500 firms ih.the Propane Reseller universe, of 
which 177 firms have been audited. . 

. . 
As of June 30, 1977, $6.4 million in settlements have been 
uncovered. In addition, $155,000 in penalties have been. 
collected. Potential violations of $10 million have been 
identified. 

Cases Refunds & Bank 
Period Completed Rollbacks Adjustments Penalties 

Dollar amounts in thousands. 



RESELLERS (OTHER) 

A l l  f i r m s  ( o t h e r  t h a n  a  r e f i n e r  o r  r e t a i l e r )  p r i m a r i l y  
i n v o l v e d  w i t h  t h e  t r a d e  o r  b u s i n e s s  o f  p u r c h a s i n g ,  r e -  
c e i v i n g  t h r o u g h  t r a n s f e r ,  o r  o t h e r w i s e  o b t a i n i n g  cove red  
p r o d u c t s  ( e x c l u d i n g  c r u d e  o i l  and p r o p a n e )  and r e s e l l i n g  
o r  o t h e r w i s e  t r a n s f e r r i n g  them w i t h o u t  s u b s t a n t i a l l y  
chang ing  t h e i r  form a r e  i n c l u d e d  i n  t h i s  program. R e s e l l e r  
c u s t o m e r s  g e n e r a l l y  e x c l u d e  t h o s e  p u r c h a s e r s  w h i c h  a i e  
u l t i m a t e  consumers .  The e x c e p t i o n s  a r e  t h o s e  commercial /  
i n d u s t r i a l  t y p e  u l t i m a t e  consumers ,  e . g . ,  u t i l i t i e s ,  
h o s p i t a l s ,  m u n i c i ; ? a l i t i e s ,  e t c . ,  t h a t  p u r c h a s e  p r o d u c t s  
i n  l a r g e  q u a n t i t i e s .  When t h e  U t i l i t y  p r o j e c t  was phased 
o u t  i n  A p r i l  1 9 7 6 ,  t h o s e  a u d i t s  were added i n t o  t h e  
r e s e l l e r  program. C u r r e n t l y ,  t h e r e  a r e  21,635 f i r m s  i n  t h e  
r e s e l l e r s  u n i v e r s e .  To  d a t e  FEA h a s  a u d i t e d  1 , 4 5 2  r e s e l l e r  
f  i r m c ,  

A s  o f  J u n e  30 ,  1977 ,  $48.4 m i l l i o n  i n  s e t t l e m e n t s  have  been  
uncovered .  I n  a d d i t i o n ,  $ 9 7 9 , 0 0 0  i n  p e n a l t i e s  have been  
c o l l e c t e d .  

Cases  Refunds & Bank 
P e r i o d  Completed R o l l b a c k s  Adjus tments  P e n a l t i e s  

XI- 22 



This program includes all firms (other than a refiner or 
reseller) primarily involved with the trade or business of 
purchasing propane.and reselling it to private and non- 
commercial type hltimate consumers (in small quantities) 
without substantially changgng its form. Currently there 
are 10,000 firms insthe Propane Retailer universe, of which 
578 firms have been .audited. 

As of June 30, 1977, $7.8 million in settlements have been 
uncovered. In addition, $133,000 in penalties have been 
collected. Current potential violations amount to $4 million. 

-t  1 , Cases 
Period . 'Completed 

1/74 - 12/74 455 
1/75 - 12/75 658 
1/76 - ,  6/77 ; 606 

I .  

1,719 

Refunds & 
Rollbacks 

. . 

$ 1,308 
2,505 
3,938 

S 7.751 

Bank 
Adjustments penalties 

Dollar amounts inAthousands. 



RETAILERS (OTHER) 

This program includes all firms (other than a refiner or 
reseller) primarily involved with the trade or business of 
purchasing covered products (excl-uding propane) and reselling 
them to privatea and non-commercial type ultimate consumers 
(in small quantities) without substantially changing their 
form. Currently, there are 276,224 firms in the Retailer 
universe of which FEA has audited 2,705 firms. 

As of June 30, 1977, $38.0 mi.llion in settlements have been 
uncovered. In addition, $362,000 penalties have heen collected. 

Cases Refunds & Bank 
Period Completed Rollbacks Adjustments Penalties 

- 
Dollar amounts in thousands. 



STAFFING HISTORY 

I n i t i a l l y ,  FEA's Compliance program was o p e r a t e d  by 
t h e  I n t e r n a l  Revenue S e r v i c e  ( I R S ) .  FEA assumed 
c o n t r o l  o v e r  t h e  program on J u n e  26,  1974.  I n  t h e  
e a r l y  d a y s ,  t h e  Compliance e f f o r t  c e n t e r e d  a round 
r e s e l l e r  and r e t a i l e r  a u d i t s .  Al though c o n c e n t r a t , i o n  , 
on r e s e l l e r s  and r e t a i l e r s  may have  been  t h e  r i g h t  
d i r e c t i o n  f o r  Compliance d u r i n g  t h e  embargo p e r i o d ,  . 
i t  soon  became e v i d e n t  t h a t  a  r e d i r e c t i o n  toward 
r e f i n i n g  and c r u d e  p r o d u c t i o n  a u d i t s  was n e c e s s a r y .  

I n  v iew o f  t h e  o v e r a l l  i n t e r e s t  i n  Compliance s t a f f i n g  
-and i t s  c r i t i c a l  impac t  on t h e  e f f e c t i v e  o f  t h e  Compliance 
program, a  b r i e f  a v e r v i e w  o f  t h e  h i . t _o ry  o f  Compliance 
s t a f f i n g  i s  o u t l i n e d  below: 

. On December 26,  1973 ,  t h e  FEO e n t e r e d  i n t o  a n  . 

agreement  w i t h  t h e  IRS w h e r e b y ' t h e  IRS would 
c o n t i n u e  i t s  .compliance s u p p o r t  f o r  t h e  FEO,  
a s  i t  had .done f o r  t h e  C o s t  o f  L i v i n g  C o u n c i l  . , .  

( C L C ) .  T h e  IRS immqdiately  d e t a i l e d  300 p e r s o n s  
: .  t o  t h e  program and a g r e e d  t o  r e c r u i t ,  t r a i n ,  

and s u p e r v i s e  a  t o t a l  s t a f f  o f  1 , O O . O  a u d i t o r s ,  
i n v e s t i g a t o r s ,  and c l e r i c a l  employees .  

. A t  t h e  end o f  A p r i l  1974 ,  FEO announced a  r , e g i o n a l  
h i r i n g  f r e e z e .  T h i s  was done  b e c a u s e  p e t r o l e u m  
s h o r t a g e s  had e a s e d  a f t e r  t h e  l i f t i n g  o f  t h e  
embargo and p r i c e s  became more c ~ m p e t i t ~ v e .  
Moreover,  consumer c o m p l a i n t s  f i l e d  a g a i n s t  f i r m s  
a t  t h e  r e t a i l  l e v e l  dropped s i g n i f i c a n t l y .  
F i n a l l y ,  t h e  A d m i n i s t r a t i o n  began t o  f o r m u l a t e  
a  d e c o n t r o l  s t r a t e g y  s i n c e  t h e  mandatory  a l l o -  
c a t i o n  a u t h o r i t y  was due  t o  e x p i r e  i n  Feb rua ry  1975.  
These  f a c t o r s  c r e a t e d  some d o u b t  a s  t o  t h e  need f o r  
a  l a r g e r  Compliance s t a f f  and s t a r t e d  t h e  p r o c e s s  
o f  p r o j e c t i n g  a  phase  o u t  o f  # t h e  program. 

. T h i s  p e r i o d  o f  program u n c e r t a i n t y  had i t s  e f f e c t  
on t h e  Compliance program. Morale  problems caused  
a  g r a d u a l  a t t r i t i o n  o f  e x p e r i e n c e d  s t a f f  a s  s e v e r a l  
employ-ees-exerc i sed  reemployment r i g h t s . .  

. On J u n e  26 ,  1974 ,  t h e  IRS t r a n s f e r r e d  c o n t r o l  o f  
t h e  r e g i o n a l  Compliance f o r c e  t o  t h e  FEO Reg iona l  
A d m i n i s t r a t o r s .  T h e  FEA o f f i c i a l l y  came i n t o  b e i n g  
on t h i s  d a t e .  The IRS a l s o  t r a n s f e r r e d  855 r e g i o n a l  
Compliance p e r s o n n e l  t o  t h e  FEA s u b j e c t  t o  t h e  N a t i o n a l  



O f f i c e  g u i d a n c e .  N a t i o n a l  ~ f f i d e  Compl iance  s t > £ &  
t o t a l l e d  46 ,  g i v i n g  combined s t a f f  o.f , 9 0 1 .  A . ' 

g e n e r a l  h i r i n g  f r e e z e  imposed a t  t h e  end  o f ,  Apri l . :  
1974  was s t i l l  i n  e f f e c t  a t  t h i s  t i m e .  T h i s  f r e e z e  
was i n  e f f e c t  u n t i l  J a n u a r y  1 9 7 5 ,  when th0s .e  r e g i o n s  
be low a u t h o r i z e d  s t r e n g t h  were t o  b e g i n  h i r i n g .  

. I n  mid-October 1 9 7 4 ,  FEA announced a n  end o f  y e a r  
(FY 1 9 7 5 )  s t a f f i n g .  c e i l i n g  o f  ,784..  -By t h i s '  t ime. 
f i e l d  p e r s o n n e l  had d e c r e a s e d  t o  829.  

. I n  l a t e  1 9 7 4 ,  a  s u b s t a n t i a l  r e o r d e r i n g  o f  p r i o r i t i e s  
i n  t h e  Compl iance  program was i n s t . i t u t e d .  . E f f o r t s  
were r e d i r e c t e d  away from t h e  r e t a i l  l e v e l ,  toward  
r e f i n e r s  and c r u d e  p r o d u c e r s .  

. On J a n u a r y  1 3 ,  1975 ,  a n  a c t i o n  p l a n  was announced 
t o  expand and s t r e n g t h e n  t h e  Cnmpl. i,snce prbr-jraq, 
I t i r i c luded  p ldr i s  t o  s t r e n g t h e n  Compkiance stat f ing . 
However, t h e  a c t u a l  number o f  on-board c o n t i n u e d  
t o  d e c l i n e .  By A p r i l  1 9 7 5 ,  r e g i o n a l  on-board - 
p e r s o n n e l  numbered 757.  

. A d m i n i s t r a t o r  Zarb  announced t h e  u t i l i t y  p r o j e c t  
i n  May 1975 ;  220 a d d i t i o n a l  s l o t s  were a u t h o r i z e d  
f o r  t h i s  p r o j e c t  b r i n g i n g  t h e  r e g i o n a l  a u t h o r i z e d  
c e i l i n g  t o  1 , 0 0 4 .  

. By J u l y -  1 9 7 5 ,  p e r s o n n e l  l o s s e s  ,were s t i l l  . e x c e e d i n g  
p e r s o n n e l  ga in ' s ;  c r e a t i n g  an  a g g r e g a t e  d e c l i n e  i n  
on-board r e g i o n a l  s t a f f  t o  724: 

. Un J u l y  1 4 ,  1975, N a t i o n a l  O f f i c e  ~ o m p i i ' a n c e  was 
r e o r g a n i z e d  and  a n  o v e r a l l  Compl iance  .Improveme- 
P l a n  was i n i t i a t e d .  I n i t i a l  p l a n s  , s u b m i t t e d  t o '  
FEA management c a l l e d  f o r  a  s t a f f i n g  c e i l i n g  o f ' '  
2 , 0 2 1  i n  t h e  r e g i o n s  and 188 i n  H e a d q u a r t e r s .  . ' . 
Al though  t h i s  p l a n  r e c e i v e d  i n t e r n a l  F E A ' a p p r o v a l ,  
t h e  s t a f f i n g  p o s i , t i o n s  o f  t h e  p l a n  w e r e  n o t  f o r m a l l y  
s u b m i t t e d  t o  t h e  O f f i c e  o f  Management and  Budget  
(OMB) f o r  a p p r o v a l .  

. By A u g u s t ,  on-board p e r s o n n e l  had f i n a l l y .  begun. t o  
i n c r e a s e .  T h e  e e g i o n a l  s t a f f  and ~ a t i o n a l  0f f ice 
s t a f f  had r i s e n  t o  887 and 78 r e s p e c t i v e l y .  A l s o ,  
i n  A u g u s t ,  R e g u l a t o r y  Programs p roposed  t o  i n c r e a s e  
t h e  a u t h o r , i z e d  Compl iance  s t a f f i n g  f i g u r e s  t o  2 ,244 

, i n  t h e  r e g i o n s  and ,  242 i n  H e a d q u a r t e x s .  These  
estimates were d e s i g n e d  t o  g i v e  a u d i t  c o v e r a g e  e a c h  



year to those firms doing 80 percent of the 
petroleum business, every three years for those ' 
doing 15 percent, and every five years for those 
doing the remaining five percent. 

I 

In January 1976, after considering the audit 
coverage offered by several staffing options 
including the one mentioned above, the Administrator 
chose to submit to OMB a staffing request for 1,817 
regional and 240 Headquarters personnel. This 
option would have permitted audit coverage of all 
firms doing 80 percent of the volume every two years 
and the remaining 20 percent every five years. 
In the interim, another hiring freeze was imposed 
on January 29, 1976. 

. After some internal adjustments, the January staffing 
request was resubmitted in March, requesting a 
ceiling of 1,623 in the regions and 226 in the . 
~ational Office. Based on this request, OMB requested 
Congressional. approval for 1,164 in .the regions and 
162 in" the -National Of fice .. 

. In August, after Congressional approval, the 
Complianc.e.staffing ceiling was set at 1,164 in 
the regions, and 162 at the National Office. 

. On August 21, 1976, FEA lifted its hi;ing freeze. 
At that time the on-board Compliance staff con- 
sisted of 931 regional and 97 headquarters personnel. 
An accelerated hiring plan was initiated. 

. In September 1976, a supplemental budget request for 
FY-77 was submitted to OMB. This request was to 
'account for additio'nal tnformation gathered with 
regard to unive'rse size and case times. This same 
submission covered the FY-78 request. In total, 
1,429 personnel were requested for FY-77 and 1,428 
for PY-78, 

. In December -1976, OMB passback phased o;t the retailer 
program by end of FY-77 and phased out the reseller 
program by end of FY-78. The FY-77 supplemental was 
turned down and FY-78 budget request reduced from 
1,428 positions to 1,221 positions. 

. As of the end of December 1976; the accelerated . 

hiring plan was completed with 1,061 on-board in 
the regions and 159 on-board in the National Office. 
RARP staffing stood at 256 on-board. 



. In January 1977, new budget guidance was received 
from the Director of OMB. The reseller program 
was reinstated for FY 1978. 

. In February 1977, the FY 1977 supplemental and 
FY 1978 amended budgets were submitted to Congress. 
A total staffing level of 1,396 was requested for 
FY 1977 and 1,384 for FY 1978. 

. On March 1, 1977 ,. a partial hiring freeze was 
imposed as a result of the President's 3 for 4 
replacement plan. Consequently, Compliance's 
hiring rate was substantially slowed. 

. On May 4, 1977, the President signed the FY 1977 
supplemental request in which Compliance was 
authorized 70 additional people. 

. The p a r t i a l  hiring fceexe was lifted in June 1977. 
The current authorized ceiling for the regions is 
1,185 of which 1,080 are on-board, as of June 30, 
1977. The National Office has an authorized ceiling 
of 167 with 155 currently on-board. 



SECTION I11 , - - . 
. . 

REPORT AND RECOMMENDAT'IONS ' 

ON PENDING CASES 



( a )  

FINDINGS ND PRINCIPAL FECG*lENDATIONS 

A. Resolution of Ops-n Issues 

The Task Force finds that a major cause cf delay in .the Compliance 

.and Enforcement Program is failure to attain timely resolutim of open 

issues. It recommends: 

(1) The FEA develop a system whereby the Regional or National Office 

woilld respond to requests for issue clarification or interpretation on an 

2 expedited basis, with a specific turnaround time b u i l t  in, and w i t h  a p rson  

given the responsibility for resolving the issue. 

4 ( 2 )  Issues should k resolved in the context of the particular facts 

of pendillg cases. 

( j Eat]-onsi O f f i c e  of Ccxnp.l.ii;r;ze should deve:.op rdpahi. l I ty :.o rc.so1 vr; 

issues through development of its orm legal staff .  Th? relationship of this 

capability and the Office of General'Counsel is discus:;ed in the Organization 

Section of th is  Report. 

B. Usk..of FEAAuthority 
' 

FEA has varied and extensive authority to compel product.ion of documents 

aid testimony ard to  requir'e special reports. It can also request the 

Attorney General to inst i tute civi l  injunctive actionc. The Task Force 

finds that a major cause of delay in the Compliance and Enforcement Program 

is' the failure to make effective use of these and other authorities. It 

recommends that: 

(1) FIB begin to use the subpoena as one of its fundamental investigative 

tools especially in  those instances where there have been indications of 

violations of the' regulations or khere there is some kind of refusal by the 



person from whom the information is requested t o  provide tha t  information on 
I .  

an expedited basis. 
. - . . . '  . . 

(2 )  ~ e t a i l e d  training and instructions be provided by FEA t o  its staff  
' ' . . . , " . 

. . %  

on the use 'of subpoenas .' 
( 3 )  E X C ~ S S ~ V ~  delay in  review and approval of subpoenas be eliminated 

by delegating t o  the attorney assigned t o  the case the responsiblity for its 
I .  , ( 

issuance, with the attorney having the option, i f  he has any questions cbn- 
. . . .  . 

. . ' '. .. 
cerning its ifsuance, t o  b r h g  it t o  the attention of a senior attorney in 

. . 

compliance . 
( 4 )  A procedure be devised for assuring quick and effective followup 

, . . . 
when subpoenas tha t  have been served are not camplied wi th .  

\ 

(5 )  FEA commence using subpoenas t o  compel the testimony of persons 

who are under investigation. 

( 6 )  ~dministrat ive proceedings t o  quash a subpoena should be stream- 
. . 

" ,  . . I  

, ,  , 

1 ined . 
( 7 )  The FEA s e e k  from the Department of Justice the authority t o  

enforce its own subpoenas and i f  it is unsuccessful, it should seek 

legislation from Congress t o  accomplish that  gbal. 

(8) un t i l  tha t  authority is receiled by the FEA, a &stmob& set 

up, w i t h  specific turnaround thes, t o  obtain speedy c&liance.   his 

could be accomplished by, for instance, streamlining the levels of review 

within a Region between the Regional and Nat-i.onal Offices and between 

FEA and '~us t i ce ,  so tha t  the matter cah be presented quickly t o ' a  U.S. 

Attorney for immediate action. 

(9 )  The attorney authorized t o  approve issuance of a subpoena should 

be- authorized t o  handle subpoena enforcement including direct  contact with 
. . 

the necessary U . S . Attorney ' s off ice. 



. . 
i .  

. . .  
( 1 0 )  The Special Report Order (SRO) be- utilized as a primary 

audit and investigative tool. 
8 .  

(11) ~ud ' i tors  and investigators be trained in the writing and the 

use of an SliO. 
. . . , . . ,  . 

( 12 )  m e  Compliance staff be given assurance ~ ~ " F ' E A  'of the enforceablity 

of the SRO. 
. . 1 '  

. , 

(13) The administrative process for issuance of SRO1s and for quashing 

SW's should' be -streamlined. 

( 1 4 )  A system be aeveloped where there is adequate follow up to assure 

compliance w i t h  the SM), within a prescribed time schedule. 

(15) The c iv i l  injunctive authority under Section 209 of the Economic 
. . 

Stabilization A c t  of 1970 be utilized more frequently and in a iuch more 

ef f gct ive way as an enforcement tool. 

(16) The FEA seek the authority to handle its own civi l  injunctive 

cases. 

C.. Revision of Case Resolution.and Enforcement Procedures 
. . 

I 

By questionnaires to a l l  Regions and by an experimental two-week 

project on Philadelphia, the Task Force-identified , .  . causes o£ delay in re- 

solving violation cases. It also fourd shortcomings in the inves,tigation 
, . 

of possible willful violations. The Task Force recommends that: 

(1) The FEA must imnediately establish a unit w i t h i n  the National 

Off ice of Compliance to investigate and prosecute the complex and, willful 

violations of its regulations. This unit should consist,of attorneys and 

investigative auditors w i t h  the appropriate experience needed to; do the 

job. (See the Organization Section of t h i ~  Report). . . 

. . 



(d 

(2 )  As the National Office personnel develop the experience 

to deal with these cases, they should be located a t  the Regional 

Offices iri order to train others in handling these cases. 

( 3 )  Intensive and extended training should be given t o  FEA personnel 

to  deal wi th  the complex and wlllful cases. 

( 4 )  The basic investigatory tools of the Agency mus t  be utilized, 

especially the use of compulsory process and similar techniques. 

(5) The number of qualified personnel with appropriate experience 

should be increased imnediately. 

(6) The Agency should not cease its c ivi l  Fquiries when an element 
4 

of willfullness is detected. Instead, the Agency ought to complete 

the fact gathering process and bring its c ivi l  actions. A t  any time during 

the. fact gathering process or conduct of the c ivi l  action, the matter can 

be referred to the Department of Justice, i f  appropriate. 

( 7 )  The Agency's policy to elevate the criminal aspects of every ' 

case (no matter how significant) above the c ivi l  aspects of such case 

(no matter how significant ) should be changed. The procedures, grsonnel 

and priori t ies ,  employed in handling the c ivi l  and criminal aspects of a 

pending matter mus t  be based upon a careful analysis of a l l  of the relevant 

facts.  

( 8 )  !The National Office should greatly enhance its control over complex 

and willful cases, and multi-regional coordination of cases should bc3 

elevated to a satisfactory level. 

( 9 )  The Compliance Manual ought to specify that the originating off ice 

of an investigation should be permitted to conduct the investigation i n  another 

region w i t h  proper coordination. 



( 1 0 )  the Agency should review the Compligce Manual treatment of 

Special ~nvestigations to more closely reflect .the extent . to which pro- 
. . ' . : 

cedures intended for use by federal criminal prosecutions are suitable 

or necessary for .the, conduct of FEA inquiries. . . 

(11) The Agency should imnediately &gin a review of its presently. 

identified Special Investigations cases, in light of the foregoing recom- 

mendations, and those set  forth elsewhere in  this Report, to,,determine 

procedures for further investigation or other bas is for disposition. 

(12)  The procrss for the review and issuance' of formal enforcement . . 

docurnents'be simplified and that certain redundant levels of review be 
4 

eliminated . 
(13) A rea l is t ic  turnaround time be established w i t h  the assignment 

of specific responsibility to assure the goals are met. 

( 1 4 )  The manner c2 review should be made less formal, where appropriate. 

(15) The nature of review should, be lessened a t  each succeeding leva1 

and concurrent review be utilized where possible. 

(16) Attorneys a@ auditors should act as a teain in the investigation 
* ,  . 

and resplution of cases involving violations of FEA regulations. 'Ihe ... 

relationship of ,attorneys an3 auditors is discussed in the Organization 

Section of t h i s  Report. 

(17) The number of attorneys i n  Regional Offices m u s t  be substantially 

increased to permit their active participation in audits a t  earlier stages, 

and attorneys should be deployed to area of £ices or RAW s i t e s  when appro- 

priate. In f i l l ing these additional pos,itions, FEA mus t  hire attorneys 

with substantial e x ~ r  ience in en£ orcement, investigation and litigation 

-be added to t h e  Regional Office. 



(18) The number of compliance auditors in regional offices, area 

off ices and RAW s i t es  must also be increased to expedite current audits 

and provide sufficient "backup" to insure that changes in personnel and . 
. 

other demands on professional time do not disrupt current audits. Auditors 

currently on board and experienced in regulation of independent crude 

producers' and NGL processors should be deployed in support of RAW programs. 

In f i l l ing additonal.positions, FEA should seek to employ investigative 

.auditors experienced in the development of major complex ard criminal 

cases to provide support for RARP audits and Special Investigations. 

~xcep t icn  should be sought'~frcnn prevailing Civil Service requirements where 

nebessary to permit employment of such investigative accountants and others 
- .  

with particular s k i l l s  ard:experience urgently required. 

(19 ) Z ~ S  Agency ampromise t i ~ e  amount of Wercharges ,in ccrtair? 

specific instances' as discussed in the Enforcement Authority Section. 

(20) The entire process of case resolution ought to be streamlined 

ard additional f lexibi l i ty  given to the Compliance staff .  

(21)  The Philadelphia Program can be of benefit when applied to other 

Regions. The procedures utilized in the Philadelphia . Progrzm . should be 

used ior similar types of cases and other aspects of the. backlog. 

(22) Consideration should 'be given to repeating a project of this type 

in every Region a t  least  annually or a t  such other. time as it becomes 

necessary. 

(23) The settlemcnt of compliance actions is vi ta l  to an effective 

.compliance program. In order to insure that the settlement process is 

not being &used there ought to be b u i l t  in a specific time ~ e r i o d  by which 

Consent Orders mus t  be negotiated and completed and there must  be someone 



responsible for monitor ing ' t h a t  time period and assuring t h a t  it is met. 
: .  

I n  addition, the  FEA should be sensi t ive  t o  a firm using the consent 

process a s  a means of discovering the Agency's view of how t h e  f inn 'has 
. r .  . , 

violated the  regulations. 

(24) The FEA should take a more aggressive approach t o  information 

gathering from firms under audi t  including Me use of subpoenas and SRO'S 

i f  appropriate. 

( 25 j FEA have d i r e c t  access t o  the  computer systems and or iginal  

records of the  major ref iners .  

(26) FEA have d i r e c t  access t o  the  personnel of the  major re'finers with 

respect t o  questions re la t ing t o  documents produced. 

( 27) The turnaround time for access t o  documents of the major re f iners  

be substantially reduced and effect ively enforced. 

(28) The FEA simplify its exceptions and appeals process. (See discussion 

of ~nforcement powers ) . 
(29) The FEA should not delay enforcement actions because of FOIA requests. 

(30)  The FEA should es tabl ish separate s t a f f s  i n  the  regions where practi- 

calbe t o  handle the  processing of  FOTA requests. 

(31) The FEA should review ~ I A  process a s  it impacts on the  compliance 

operations. 

D. Better Management Controls 

Already noted is a need for  establishing turnaround times for  review of 

audi t  findings and enf orcement documents, for  obtaining compliance with 

subpoenas and other process, and for  various other compliance and enforcement 

proceedings. ~ q u a l  l y  important is clear  responsibil i ty for  requiring adherence 



( h )  
. . 

t o  expected l e v e l s  of  performance. The Task Force a l s o  recommends 

t h a t  FEA: 

( 1 ) organize an audit-progress and 'a cas&closing monitoring system. 

( 2 )  ~ e q u i r e  t h a t  regions f u l l y  u t i l i z e  the es tabl i shed system f o r  

est imating a u d i t  completion d a t e s  a s  required by t h e  Compliance Manual. 

( 3 )  ~ o d i f ~  the RECTRAK system t o  show estimated a u d i t  completion d a t e s  

and e s t a b l i s h  a system f o r  management reviews a t  t h e  National l e v e l  of aud i t  

over runs. 

E. Morale 

While solving t h e  o ther  problems which have been i n t e r f e r i n g  with t h e  

Compliance and Enforcement Program, i n  the list analys is ,  there is nothing 

more c r i t i c a l  t o  such success than developing an e s p r i t  de  corps within t h e  

Agency and imporving the morale of the Agency. The Task -Force 'redommends: 

(1) The uncer t a in t i e s  which have been b u i l t  i n t o  t h e  various programs 

and which have been permitted t o  continue t o  e x i s t  throughout the Agency's 
. . 

opera t ions  have t o  be pu t  t o  rest. The Agency peresonnel must be given t h e  

c l e a r  commitment t h a t  the Agency is going t o  continue and t h a t  their work is . . 

v i t a l  t o  carrying o u t  the mandate of  Conqress and t h e  Administration. 

( 2 )  ~ i n e s  of  communication must be strengthened wi th in  the ~ e g i o n s  

and between the Regional Off ices  and t h e  National Office s o  a s  t o  t r y  t o  
. . 

develop a team approach t o  effecting compliance with FEA r~g111at-ions. T ~ P  

s t a f f  of Compliance must be a b l e  t o  f e e l  t h a t  the re  is support from the t o p  

personnel wi th in  the Agency f o r  what they a r e  doing.   his can be manifested 

i n  many ways, including responding t o  reques ts  f o r  add i t iona lpe r sonne l ,  prompt 
. - 

r e so lu t ion  o f  regulatory mat ters  and i s sues  which impact on them, a s  w e l l  a s  

more frequent  and b e t t e r  communications w i t h  them and an expression of i n t e r e s t  
. , 

and concern by t o p  management i n  what they a r e  doing. 
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SECTION I11 - PENDING CASES 
. ' 

I: Introduction ---- 
A s  p a r t  of its mcmdate, the Task Force has been asked t o  iden t i fy  and evaluate  

t h e  compliance open case, assignments, both audi t ' and l e g a l ,  determine. the causes 
. .% . . 

of delay i n  t h e  resolu t ion  of these  open assignments, formulate recornendations 

f o r  assigning a u d i t  and l e g a l  ' p r i o r i t i e s  t o  su ih  casks and rkkmmend a s t r a t e g y  

fo r  t h e i r  resolut ion.  Another aspect  of t h e  backlog problem, namely those 

mat ters  p o t e n t i a l l y  involving hundreds of  mi l l ions  of d o l l a r s  i n  v io la t ions  

by major r e f i n e r s  where a u d i t s  have not  y e t  begun o r ,  . i f  begun, a r e  i n  a pre- 

liminary a u d i t  s t age ,  a r e  addressed i n  t h e  Compliance and Enforcement S t r a t e g i e s  
I .  

Section. 

The Task Force attempted t o  study t h e  open case  assignments from severa l  

d i f f e r e n t  po in t s  of  view i n  order  t o  determine i f  t h e r e  was a problem and, i f  

s o  t o  determine the cause of t h e  problem and how t o  resolve it. S t a r t i n g  with 

t h e  e n t i r e  universe of open assignments, the Task Force developed a series 

of computer runs t o  analyze these  assignments from both t h e  a u d i t  and l e g a l  

perspectives.  I n  addi t ion  the  Task Force conducted extensive interviews with 

FEA personnel a t  t h e  Regional and National Off ices  and o ther  persons i n  order  

t o  ga in  their ins ights .  The Task Force a l s o  developed three quest ionnaires . 

which were s e n t  t o  a l l  Regional Off ices  and t h e  various elements of the National 

Office with respect t o  pending cases over $100,000 where c e r t a i n  events  had 

occurred, e.g., a Notice of Probable Violat ion ("NOPV") o r  Consent Order had 

been d ra f t ed  bu t  no t  issued. 

With respect  t o  pending cases  w i t h  v i o l a t i o n s  under $100,000, the Task 

Force successful ly  conducted a p i l o t  program with the Philadelphia ~ e g i o n a l  



Office which enabled a s ignif icant  number of those cases t o  be resolved. The . . 

Task Force a l so  analyzed the pending p r io r i t y  A ("Special Investigations") cases 

t o  determine whether they were assigned a correct  p r ior i ty  and t o  develop a 

s t ra tegy fo r  their resolution.. 

A s  a r e su l t  of its studies,  the  Task Force has been able t o  i so la te  

several  major causes of delay i n  the resolut.ion of .these open case- assignments. 

These delays have been caused by problems which a re  fundamental t o  the operation 

of the agency and which need the agency's immediate a t tent ion i n  order t o  be 

resolved. The resolution of cases possibly to ta l l ing  many millions of do l la rs  

of violations is a t  stake. Obviously, the problems causing case delay cannot 

be considered i n  the  abstract .  Rather, they must be viewed i n  conjunction w i t h  

other sections of this report which have focused on the ident ical  problems from 

d i f fe ren t  points of view. The Task Force has, however, attempted t o  make 

recommendat~ons t o  help reduce the delay i n  resolving pending cases and completing' 

audi ts  and w i l l  hopefully avoid recurrence of the problems in  the  future. 

IT . PI mOn OF sviny 

A t  the time the Task Force commenced its operations, it identified 3680 

open assignments a t  the FEA.   his f igure  included 1217 cases where an audit  

had been completed, a violation uncovered, and a formal enforcement document 

(Consent Order, NOW, or Remedial Order) drafted and/or issued ("open violation 

cases").  The balance of the  cases (2463 cases) consisted of open audit  assignments 

cases which were still i n  progress ("open audi t s" ) .  

A. W n  - violation --- Cases (1217 Cases) 

m e  Task Force used several methods t o  analyze the open violation cases, 

including special  computer reports,  summary management reports,  interviews, 
J 



the ~hiladelphia Pilot Program and a series of questionnaires sent to the various 

elements w i t h i n  the FEA. 

1. Special Computer Reports* 

The FEA has a computerized tracking system (RECATRK) which tracks the 

progress of a case from its opening through its audit and enforcement phases 

to its closing. The Task Force utilized the computer i n  several ways to analyze 

the 1217 open violation cases and to tes t  its hypothesis as to causes of delay 

i n  completing the cases. Annexed as Attachment 111-A are descriptions of the 

computer reports u t i l i z e d  by the Task Force. 

2 .  Management - Summary Reports --- 
Another source for the analysis of the open violation cases was a 

series of Reports, entitled Nanagement Smary Reports, prepared monthly 

by the Off ice of Compliance ~nformation. Attachments 111-A' and 111-B 

are two tables from the monthly report for May 1977."" Attachment 

111-B shows the distribution of the open violation cases, by Region and by 

program. Attachment 111-C sets forth a frequency distribution of a l l  open 

cases, including both open violation cases and open audits. *** 

* Most of these reports were run On June 24,  1997. 

** The number of cases i n  a l l  open and closed categories changed constantly 
during the l i f e  of the Task Force. While numbers on any two dates are 
not directly reconcilable, they are comparable; the absolute numbers 
changed, b u t  relative relationships did not. 

*** Code 50 (return for additional field work), may actually occur before an 
NOPV is drafted and t h u s ,  technically, not be w i t h i n  the above definition 
of an open violation case. However, it is rare that a case is returned 
for additional field work without a previous finding by an auditor or 
investigator of a probable violation. The return is usually to  obtain 
further verification or documentation of the probable violation. 



Other portions of the ~aniigement Summary Reports s e t  forth 'for the current 

f i scal  quarter both the numbers and dollar amounts of compliance settlements 

and the number of assignments o-pried or closed. These Management Summary Reports 

also s e t  forth the same information for the entire period beginning ~ u l y  1, 

1975 (when the FEA computerized tracking system was established). Ariother 

section shows authorized and on board staffing, w i t h  data reflecting personnel 

turnover i n  ~egional  Compl imce . 

A s  an additional method of studing ' h e  peri4ing violation cases and open 

audits, the Task Force co*ducted 'interviews of people from within and outside 

of the FEA. The most significant portion of these interviews was w i t h  personnel 

from the organizational units within the FEA which deal w i t h  compliance matters. 

The Task Force interviewed representatives of the Department of Justice who 

are responsible for conducting FIN'S c iv i l  l i t igation. Further, members of 

the Task Force met w i t h  the staff of certain Congressional committees who 

had in  the past conducted extensive investigations of the PEA'S cclmpli.ance 

program. 

( a )  Regional and Area Office V i s i t s  
I 

Members of the Task Force visited and conducted interviews'with personnel 

a t  eight of the ten FEA regional offices. The regional offices visited were 

New York , Philadelphia, Atlanta, Chicago, Dallas, Kansas City, Denver and 

San Francisco. In addition, members of the Task Force visited personnel a t  

certain area off ices and RARP teams located a t  certain major refiners. 

'l!ypically, during each Regional Office v i s i t ,  members of the Task Force 

met as a group w i t h  the Regional ~dministrator,  the ~egional  Counsel and the 

Regional Director of Compliance. The members of the Task Force then s p l i t  



into sub-groups and met w i t h  l ine compliance attorneys, l ine auditors, 

RAW Team Leaders, Area Managers, and Special Investigators. A s  a general 

rule members of the Task Force spent one entire day a t  each of the Regional 

and Area Offices. 

The Task Force's interviews w i t h  the Regional Administrators focused 

on a general. overview of the formal compliance . . structure of their particular 

region. Interviews with the Regional Counsels focused on (1) the relationship 

between the Regional Counsel and the Regional Director of Compliance; ( 2 )  

the relationship between,the Regional Counsel and the Office of General Counsel; . , 1 

(3 )  the adequacy of the FEA'S existing enforcement authority; ( 4 )  staffing 

needs and ( 5 )  h i s  general observations. 

?he Task Force's interviews w i t h  the Regional Directors of Compliance 

focused on, (1) the relationship between the Regional Counsel and the Regional 

~ i r e c t o r  of Compliance; ( 2 )  the relationshi9 between the Regional ~ i r e c t o r  

of compliance and the ~ a t i o n a l  Off ice of Compliance, w i t h  particular emphasis 

on planning, case monitoring, substantive guidance, special investigations 

and case resolution, and (3)  the.adequaky of staff s k i l l s  in regional 

compliance . The   ask Force ' s interviews of 1 ine compliance attorneys focused 

on ( 1 ) the 'relationship between Regional Counsel and the Regiongl ~ i r e c t o r  

of Compliance and ( 2 )  the review of typical cases. 

~nterviews with,line auditors, Area Managers, and Special Investigators 

focused on the review of typical cases, the relationship between Regional 

Counsel and the ~egional  ~ i r e c t o r  of ~ompliance, staffing needs, methodology, 

perceptions of the use of compulsory process, and their general observations 

as to  the main sources of delay within the system. 



(b) ~ p t i o n s .  and Appeals 

Members of the Task Force interviewed the Director of the Office of 

~xceptions and Appeals to gain h i s  insights of how h i s  office impacted on the 

compliance program. 

( c )  .Department of Justice 

Members of the Task Force interviewed Mr. Stanley Rose. Chief of the Ecmnmic 
. . 

Litigation Section of the Department of Justice, and Mr. Marvin Coan, Mr. RoscVs 

assistant, 'who personally reviews a l l  of FFA's enforcement litigation. The' 

~conomlc ~ l t iga t ion  section is the division which represents the FFA i n  all 

court proceedings. The focus of this interview was the relationship between 

FEA's Office of General Counsel and the Department of Justice and the relationship 

between the FFA's regional offices and the 1ocal.U.S. Attorneys ,within these 

regions. 

(d)  National Office of Compliance - Case 
Operations and Case Resolution -. 

Mwnbers of the Task Force interviewed the ~ i rec to r  of the Office of Case 

operations and the Director of the Office of Case Resolution. Both Case Operations 

and Case Resolution are subdivisions of the ~a t iona l  Compliance Office. The 

main purpose of these interviews was to  identify the role of these offices 

i n  the compliance program and to discuss the relationship among the National 

Office of Compliance, the Regional Offices and the Office of General Counsel. 

Another major subject of discussion during these interviews was. the identification 

of issues requiring interpretations and clarification and the resolution of 

these issues. 

( e ) O f f  ice of General Counsel 

Members of the Task Force met w i t h  representatives of the O f f  ice o i  General 

Counsel. The focus of these interviews was on the issue resolution process 

and pending matters awaiting clarification and interpretation. 



( f )  Congressional Committees 
* .  

MePnbers of the Task Force also m t  with representatives of Congressional 

Committees that had conducted investigations of FEA's  compliance program.. 

The Task Force met  with Mr. James Mitchie of the Subcommittee on Antitrust of 

the Senate Judiciary Committee and Mr. David Finnegan of the Subcommittee on 

Energy and Power of the House Conunittee on Interstate and Foreign Commerce. 

(g)  Industry and Consumer Groups 

The Task Force, pursuant to a notice in the Federal Register, also met  wi th  

various representatives -, of different sectors of the petroleum producing, refining, 

distribution and marketing industry to hear their views on var ious elements 

. +  
, of FEA's  compliance program. 

( h )  Other Persons Interviewed 

The Task Force met w i t h  numerous personnel from FEA's.compliance staff 

for briefings on the compliance program, me .petroleum industry and the FEA's  

pricing regulations. The Task Force also met w i t h  Mr. Frank Zarb, former 

Administrator of the FEA and Gorman Smith, former Acting Deputy Administrator 

for Programs. 

4. Questionnaires 

A s  part of its analysis of the 1217 open violation cases the Task Force 

identified certain cases exceeding $100,000 in possible- recovery where, since 

the drafting or the issuance of an NOPV, Consent Order or Remedial Order, 

some time period had expired w i t h  no further significant progress toward resolving 

the case. Thereafter, the Task Force prepared three questionnaires (forms) 

to find out why no significant progress had taken place w i t h  respect to  these 

matters and what had to be done in order to resolve them. 

The f i r s t  form related to instances where an.NOW/Consent Order had 

been drafted but not issued. In th is  form the Task Force tried to identify 
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the type  of case  t h a t  was involved, including t h e  type of v i o l a t i o n  t h a t  had 

been uncovered and; i f  the  NO~V/Consent Order had been d ra f t ed  f o r  more than 

60 days, why it had no t  been issued o r  the case closed. Moreover, t h e  Task 

Force tried t o  f i n d  o u t  when the  NOPV/Consent Order would be issued o r  case  

closed and, i f  it could not  be done witSlin two w e e k s ,  why it could not  be done. 

Fur ther ,  the Task Force t r i e d  t o  i d e n t i f y  any organizat ion o r  u n i t  where a 

matter  had been delayed f o r  more than 30 days and t r i e d  t o  i s o l a t e  those instances 

where t h e  NOPV/Consent Order had not  been issued because of  the need f o r  a 

c l a r i f i c a t i o n  o r  in te rp re ta t ion  of  a p a r t i c u l a r  regulat ion.  
. . 

The second form s e n t  o u t  r e l a t ed  t o  those ins tances  where an NOW had 

been issued bu t  no fu r the r  work done.   he t h i r d  form r e l a t e d  t o  those instances 

where a Remedial o r  Consent Order had been issued but  had not  been complied 

with. I n  forms two and t h r e e  the Task Force sought t h e  same type of information 

t h a t  is discussed above with respect  t o  t h e  f i r s t  form, namely i n  t h e , i n s t a n c e  
t 

where t h e  NOPV had been issued,  could a Consent Order o r ,  a Remedial Order 
I 

be issued and i n  the ins tance  where a ~ e m e d i a l  Order or Consent Order had 

been issued bu t  not  complied with, what would be necessary t o  obta in  immediate 

compliance. The Task Force a l s o  t r i e d  t o  determine whether the case  had remained 

i n  any organizat ional  u n i t  f o r  more than 30 days and whether o r  no t  it was 

being held  up because of t h e  need f o r  c l a r i f i c a t i o n  o r  in te rp re ta t ion  of a 

p a r t i c u l a r  i ssue  o r  regulat ion.  Annexed a s  Attachment 111-D are the th ree  

, quest ionnaires (forms) . 
5. ~ h i l a d e l p h i a  P i l o t  Program -. -- 

An analys is  of the various spec ia l  com~ute r  reports showed t h a t  a,pproxi- 

mately 60 percent of t h e  open v io la t ion  cases  were ones i n  which t h e  iden t i f i ed  



violation w a s  less than $100,000. Further, it was observed that many of' 

the small cases had been "in the system" £0; substantial periods of time, 

possibly clogging the system or a t  least  giving the appearance of an enormous 

overload of over-charges. The Task Force estdblished a p i lo t  program in 

the Philadelphia ~egional  Office. Attachment 111-E is a Project Report which 

describes the procedures that were used and summarizes the results. The objective 

was to  process as many cases as possible where the probable violiition was 

under $100,000 to see how many could be resolved by intensive effort  during 

. . 
a two week period. 

B. Open ~ u d i t s  (2463 ~ss&nments)* 

1. Management Summary Reports 

A s  with the open violation cases, the Task Force found a great deal of 

useful information with respect to  open audits in the monthly Management Summary 

Reports. Attachments 111-F and 111-B are portions of the May 1977 Management 

Summary Report. Attachment 111-F reflects the distribution of open audits 

by Region and by program. Attachnent 111-B described above shows, by Region, 

the distribution of the open audits among the various status categories princi- 

pally "case initiated", "field work started", and "return for additional f ield 

work. " 

2. Special Computer Reports 

One of the most d i f f icul t  things for the Task Force to assess was the 
, . 

progress,being made in the open audits. Various management reports, as well 

as a number of special computer reports done for the Task Force, indicated 

* ~t should be noted that the number of open audits changed constantly 
during the l i f e  of the Task Force.. 



t h a t  there  were s ign i f ican t  numbers of open audi ts  which had been i n  tha t  

s t a t u s  for  more than a year.* 

I n  the RECATRK system, however, once f i e l d  work has begun, no further 

en t ry  is made i n  the  computer records u n t i l  the  matter is moved t o  the next 

stage a f t e r  completion of the  audi t ,  usually by noting the  draf t ing of an 

NOW or  the forwarding of the  audi t  report  t o  the Area Manager. Records 

of the  audi tor ' s  time a re  kept i n  a separate computer system which has l i t t l e  

program f l ex ib i l i t y .  

I n  response t o  a request by the Task Force, FEA had a contractor develop 

a program for  combining information from both systems. The RECATEM system 

f i r s t  isolated open audi ts  t ha t  were currently i n  the  s t a tu s  of case open, 

f i e l d  work s ta r ted ,  returned for  additional f i e l d  work and, because of the  

large number of completed audi ts  being held by Area Managers, Area Manager 

review level.  This universe was reduced t o  a manageable s i z e  by excluding 

the continuous RARP program audits. 

@en audi ts  i n  the  above categories (1398) were organized according 

t o  the  date  when they were opened and the t o t a l  amount of audit'hours spent 

i n  seven statuses,  ranging from 0 hours t o  more than 320 hours. The open 

audi t s  were then sorted again for  further examination of those t h a t  had 

been i n  the current s t a tu s  since January 1, 1977 ( "No change In statl is  1 i s t "  ) . 
For those cases (618), ** the audi t  hours were spread by time periods,, 

* Of course, not all open audi ts  a r e  backlogged. There w i l l  always be 
a cer ta in  number of cases i n  the system which should appropriately be 
and are  i n  audi t  progress. However, since 50% of a l l  open audi ts  have 
been open over 270 days, there is a major problem i n  get t ing audi ts  
completd . 

** ?here was no further attempt made t o  analyze the hours i n  the  remaining 
780 cases. 



across each of the  f i r s t  two months i n  the current calendar quarter,  the f i r s t  

calendar quarter of 1977, and each of the three preceding semi-annual periods. 

I n  addition, audi t  time for  the  most .recent three months !was analyzed t o  see 

whether .it was s t ra igh t  audit  time or whether it was time spent on case resolution 

o r  some other activity.  * 

3 .  Interviews 

Another important source of information on the causes of the  delay i n .  

f inishing open audi ts  was interviews i n  the  regional and area off ices ,  part i-  

cularly interviews with Regional ~ i r e c t o r s  of Compliance and Area Managers. 

These interviews identified programs in  which the .> Area Manager thought 

. .  progress was good, and those i n  which they f e l t  progress was being impeded. 

C. Special Investigations -- 

The FEA has assigned top pr ior i ty  i n  its compliance program (p r io r i t y  

A )  t o  investigating wi l l fu l  violations. A s  par t  of its study, the Task Force 

evaluated pr ior i ty  A cases which a re  under investigation by a special  un i t  

within the compliance program. The Task Force t r i e d  t o  ascertain the number 

and type of cases under investigation and the  impact of these cases on the 

pending case load. W e  a lso studied the procedures for  conducting the investi- 

gations and interviewed several. of . the special  investigators. 

D. -- Processing of Cases - 

1. Preparation, Review and Approval of Formal 
Enforcement Actions 

( a )  Introduction - 

Section 5.303 of the Cmpliance Manual sets for th  some general guidelines 

with respect t o  the  review of formal enforcement actions. Once an auditor 

* The Task Force intends t o  have the FEA send t o  each ~ e g i o n  its portion of 
the special  computer run described above. The Regional Administrators and 
Regional Directors of Compliance w i l l  be asked t o  supply t h e i r  comments, 
w i t h  part icular focus on a number of apparent problem areas. 
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has completed an audit, the Area Manager is required by the Compliance Manual 

to  review the work of the auditor for technical and procedural accuracy as well 

as to  assure that the cases are being completed on a regular and timely basis. 

After the Area Manager's review, the matter goes to a regional reviewer. After . . 

he has completed h i s  review, it goes to the Regional ~ i r e c t o r  of Compliance,. 

Thereafter, Regional Counsel mus t  concur before the issuance of the formal . . 

enforcement action. ~f ~at ional ,  Office review is necessary as well, then the 

matter is transmitted to  that office for review before issuance. Section 

5.303.4 of the .. Compliance ~. ,..-., ,.*,,,.,.. . - . Manual,. ... y ...,..,... .,.., states that it is wi th in  a e  discretion of 

the ~egional Administrator to establish procedures for the preparation, review 

and issuance of formal enforcement actions wi th in  the region. 

(b)'  Method of Study 

AS part of its study of the procedures utilized by the FEA i n  preparipg, 

reviewing and approving formal enforcement actions, the, Task Force requested 

each Regional Office to  provide to  it certain information w i t h  respect to Consent 

Orders, NOPVs and ~emedial Orders. The following questions were asked of each 

regiun: 

A. Who prepared the f i r s t  draft of a violation document? 

B. What is the procedure for processing that draft? Who reviews it? Who 

changes it? What levels are involved i n  the review of i t ?  What levels are 

excluded from the review? 

C. Under what circumstances is the document sent to  the National Office? 

D. Who has the final approval? 

I n  addition to  requesting the answers to these questions, i n  connection w i t h  

our interviews a t  the Regional Offices, we discussed w i t h  them their per- 

ception of the process. 



111. RESULTS OF STUDY - 
A. Philadelphia Program 

A s  discussed a t  pages 111-8 and 111-9, supra, (see a l so  Attachment 1 1 1 - E ) ,  

the Task Force conducted a p i l o t  program i n  the Philadelphia ~ e g i o n a l  Office, 

the objective of which was t o  process a s  many open violation cases as possible . . 

where the probable violation was under $100,000.   his experiment was undertaken' 

t o  determine the number of cases t h a t  could be resolved within a .two week . . 

period. Of the 44 open violation cases selected for  processing, a l l  were treated 

on an expedited basis arld advanced toward resolution; A s  set for th  i n  the  

Project  Report, NOWs were forwarded t o  the ~ e g i o n a l  Compliance Office f o r '  

issuance i n  11 cases. In  &other 11 cases, Consent Orders' were forwarded 

t o  the  Regional Compliance for execution by the firms involved. I n  addition, 

f ive  Remedial Orders were forwarded t o  the Regional Compliance Office for  

issuance. A conference with representatives of the involved firms was scheduled 

for four additional cases. The remainder of the 44 cases were moved t o  the.  

next stage,  or  closed. ~t was estimated t h a t  under the normal operations,. 

t h i s  work would have been spread over a period of twelve weeks. 

The Task Force interviewed both Lesley Douglass, Dt3puty Regional Counsel 

for the  New York Regional Office, who was detai led t o  conduct the project ,  

and who signed the Project  Report, and Charles ~ e r a v a l l i ,  Deputy ~ i r e c t o r  o f .  

Compliance for  the  Philadelphia Region. In addition, representatives of the  

Task Force discussed the project ,  t h k  report ,  and the result's w i t h  H. w i l l i a m  

Taylor, ~ e g i o n a l  Counsel f c$ the Philadelphia ~ e g i o n ,  who is a member of the 

Task Force. Several important conclusions emerged. 

An important key t o  the success of the  program was the  addition of extra 
" 

resollrces. The addition of two lawyers and a paralegal spec i a l i s t  from the 



111-14 

New York ~ e g i ~ n d  Off i ce  proved very  beneficial  t o  the Philadelphia Office 

whose f u l l  authorized strength is four lawyers. Moreover, secre ta r ia l  personnel i 

and equipnent were made available t o  ~ e g i o n a l  Counsel by the Office of the  

Regional Director of Compliance. Overtime and Compensatory t i m e  were authorized 

f o r  attorneys and c l e r i ca l  personnel, a departure from ~ e g i o n a l  policy. 

~t also  expedited most of the  cases t o  have documents drafted or ,  more 

frequently, redrafted by an attorney, (pr incipal ly  MS. Douglass) rather than 

by the Off ice of the  Regiondl Director of Compliance, a s  is usually done i n  

rhiladelphia. Instead of a 100% mathematical ver i f icat ion,  f igures were spot- 

checked. Further, no narrative report  on open issues was prepared and forwarded 

Lur resolution. I n  addition, several layers  of review were eliminated.  ina ally, 

persons reviewing documents had a tendency, when finding a defect ,  t o  put 

t he  document through t o  the  next stage i f  the  defect  was judged t o  be not 

material. Mr. Seraval l i  was of the  opinion t h a t  t h e ~ e  procedures sacrificed 

only qua l i ty  assurdnce without sacr i f ic ing qual i ty  of the  f i n a l  product. 

Mr. Seravall i  prepared a tabulation of cases showing the  type of violation,  

the  do l la r  amounts, and the s teps  necessary t o  advance the matter t o  the  next 

stage. The detailed case h i s tor ies  for  each of the  cases t h a t  were advanced 

were examined by Mr. Taylor, who then discussed them with a mmbr of the 

Task Force, i n  dn e f f o r t  t o  identify further the  reasons for the success of 

the program. I n  Mr:Taylorls view, the discipl ine of having a program for  

a t i n i l e ,  two-week period was a contributing iactor  . It  caused the  prsonnel  

involved i n  the  project  t o  have a posi t ive  and determined a t t i t ude  t o  a t t a i n  

resolution i f  . a t  a l l  possible. 

Moreover, there w a s  a greater tendency during the  project  for  th'e reviewing 

of f ice  t o  correct  any defects  uncovered rather than t o  return the defect  t o  



the s u h i t t i n g  off  ice w i t h  a notation of the defects.  In Mr. Taylor's view, 

a deliberate choice had been made ea r l i e r  t o  return documents t o  ~ e g i o n a l  

Compliance, principally because of Regional Counsel's meager s ta f f ing  and a s  

a means for  training Compliance personnel ( t he  e a r l i e r  decision is now being 

re-evaluated t o  bring in to  account current training leve ls ) .  

Another factor i n  the  success of the program was t h a t  the s t a f f  par t ic i -  

pating i n  the project  were insulated from the i r  other responsibi l i t ies .  They 

were physically away from their routine dut ies  and not l i ke ly  t o  be distracted 

by questions or requests for other work t o  be done. Even the people from 

Philadelphia put aside other matters, ranging from ordinary chores, such a s  

f i l i ng ,  t o  routine processing of major ref iner  audi ts  i n  order to.devote the  

f u l l  time t h a t  they were instructed t o  give t o  this ef for t .  

The Philadelphia Program demonstrated t h a t  people can be motivated t o  

high accomplishment. I t  further proved t h a t  by affording people a sense 

of purpose and objective, they can overcame a number of seemingly formidable 

bar r ie rs  t o  the effect ive completion of an otherwise impossible task. 

The only "cost" of the program was deferral  of action on other matters, 

which would have normally been h&dled by the persons involved. Everyone 

involved agreed t h a t  t h i s  cos t  had been kept within a reasonable level  by 

specifying a t  the outset  a two week duration for  the  report. 

The Task Force believes the  Philadelphia Program re su l t s  suggest the 

u t i l i t y  of using similar techniques for  many cases t ha t ,  because , of .- . s i z e  

or other character is t ics ,  a r e  backlogged. 

Based on a l l  these observations, the Task Force has several recommendations. 

(1) The p i l o t  project  can be of benefit  when applied t o  other regions. 

The discipl ine of t ry ing , to  meet an objective of moving a large number of 



small violation cases i n  a short period of time cannot f a i l  to have a beneficial 

effect on a l l  personnel who are exposed to the process, as well as those who 

are participants. 

( 2 )  Consideration should be given to repeating a project of this type in 

every Region a t  least  annually or whenever it becomes necessary. 

(3)  The procedures utilized in the Philadelphia Project should be used 

for similar types of cases and other aspects of the backlog. 

8. Questionnaires 

In response t u  the three questionnaires sent by the Task Force which 
' 

are discussed a t  pages 111-7 and 111-8, supra, (see also Attachment 111-D) 

each Regional Off ice, the National Office .of Case ~esolution and the Office 
' 

of General Counsel ( O X )  submitted data on cases handled a t  their levels. 

Annexed as Attachment III-G are sumnaries of the questionnaire returns. * 

The f i r s t  two questionnairks ( foms)  arc o m a r i z 4  i~ i t u  c b m n  cause-of-delay 

categories to indicate why actions were not processed promptly. The third 
. , 

questionnaire (form), enforcement actions required, is summarized into cate- 

gor ies  by compliance status. 

The Regional and ~a t iona l ' o f f  ices returns discussed 325 cases 'fur which 

NOWs or Consent Orders were drafted but not issued and for which NOPVs 

were issued but  had not been finalized. This  was done to determine if delays 

occurred and what was needed to process the actions. Of these cases, 17 

actions ( 5  percent) had no delays in processing (Code N ) ,  23'0-actions (71  

percent) were or had been delayed for one predominant reason (codes A through 

M) and 78 actions (24  percent) were delayed foi' several primary reasons 

(combination codes). 

* These actions were strat if ied only for causes of delay and required actions. 
No weight was given to the complexity of issues involved in the actions 
or the precedents available to the FEA for resolving these issues. The 
t i m e  f r m s  for the delays were computed from the date that the actions 
were drafted or approved through June 30, 1977. 



Delays were mainly caused by 3 elements, o r  combination of these  elements, 
. , 

addi t ional  f i e l d  work required f o r  t h e  ac t ions ,  backlogs i n  FEA elements 

and need f o r  c l a r i f i c a t i o n  and in te rp re ta t ion  of FEA ru l ings  and regulat ions.  

Other de lay  f a c t o r s  accounted f o r  a r e l a t i v e l y  small ,percentage of delayed 

ac t ions ,  

1. Additional Field Work Reguired . - 
m his cause of delay was t h e  major f ac to r  i n  72 cases  and a contr ibuting . , 

f ac to r  i n  51 other  cases.  I n  2 responses, lack of manpower was cited a s  

t h e  problem. Other r e s p n s e s  s t a t e d  t h a t  addi t ional  a u d i t  work was required 
L ,  

because of new FEA rulings.  Most responses cited e i t h e r  no reason f o r  t h e  ,;- 

addi t ional  work o r  merely indicated t h a t  t h e  work was r e q u i r e d b y  various . 
~ e g i o n a l  o r  National review leve l s .  

2 .  Backlogs i n  Various FEA Elments  

Although it w a s  reported t h a t  83 ac t ions  were delayed s o l e l y  due t o  

backlog i n  various FEA elements and 101 c i t e d  t h i s  backlog a s  a contr ibuting 

fac to r  t o  delay,  t h e  Task Force was unable t o  a sce r t a in  from t h e  ques t ionnai res  

t h e  underlying causes i n  many instances.  Some of t h e  reasons mentioned f o r  
. A 

t he  backlogs were caseload, higher p r i o r i t y  ac t ions  and lack of ava i l ab le  

personnel. 

3. interpretations _and Cla r i f i ca t ions  --. 

The ~ e g i o n s  indicated t h a t  40 cases  were delayed because they were 

awaiting FEA ru l ings  of fu r the r  c l a r i f i c a t i o n  of FEA regulat ions.  I n  recent  

months, severa l  ru l ings  were issued which a l l e v i a t e d  t h i s  problem. The, following 

ru l ings  most frequently refer red  t o  were: 1977-1, C l a r i f i c a t i o n  t o  Mandatory 

Petroleum p r i c e  Regulations ~ p p l i c a b l e  t o  ~ o m e s t i c  Crude O i l ;  1977-3, Cargo 

Sales;  1977-5, Application of t h e  ~ e f i n i t i o n  of Transaction f o r  purpose of com- 

puting weighted average May 15,  1973 pr ices ;  and 1977-6, concerning S t r ipper  Well 



Property Exemptions. A s  a r e su l t  of these ruling i n  cer ta in  cases, further 

audi t  work was required t o  res t ructure  t he  compliance actions t o  be compatible 

with principles of the  rulings. 

C. Canbined Computer Systems Reports on Open Audits 

A s  previously discussed, the  FEA had a contractor develop a program 

fo r  combining information from the case tracking system with audi tor ' s  time 

records in  order t o  evaluate the  delay incompleting open audits. I n  the  

br ie f  time available t o  the  Task Force fo r  review of these reports,  some 

observations were made and some preliminary comments were'received from , 

four regions. * The Task.Force1s observations a r e  set for th  i n  Attachment 

The computer reports show a large number of cases i n  which hundreds 

of thousands of hours of auditor time had been spent i n  1976 (or  e a r l i e r )  

with no audit  time whatever during the  l a s t  two t o  f ive  months, and a large 

number of cases i n  which there had been a high leve l  of audi t  ac t iv i ty  

t h a t  has in  more recent periods t r a i l ed  off .  The observations, together 

with t he  preliminary regional comments, suggest t h a t  while audi t  time 

normally t r a i l s  off  assegments a r e  completed, many of the  cases appear 

t o  be stalled. .  

Two points should be noted. These reports were, by design, exception 

reports.  (See pages 111-9 t o  111-11 above.) The reports should not be read 

a s  suggesting tha t  there a re  comparable percentages of s t a l l ed  cases through 

the  t o t a l i t y  of open audits.  On the other hand, the  large number of cases 

which changed s t a tu s  during the  January-May 1977 period (780) should not 

be equated w i t h  progress. No analysis was made t o  determined how 
- ---- --- 

* A s  noted above, these reports a r e  t o  be sent  t o  Regional Managers 
for  the i r  analysis and comments. ' . 



many of the  changes were return .for further work,, suspensions, or a move 

t o  or fr0m.a review office.  

Finally, it should be noted t h a t  regional and area personnel find the 

reports very useful for  identifying problems. Probably, the  report  should 

be added t o  the  present list of routine management reports. 

D . Special Investigations - 

A t  t h e  time the Task Force commenced its operations, there were 55 

open assignments which appeared t o  involve potent ia l  wi l l fu l  violations of 

FEA regulations or ' federa l  s t a tu t e s  and have thus been assigned top p r io r i t y  

by the agency ("Special Investigations"). The Task Force analyzed these 

open assignments by several means including management reports,  review of 

case f i l e s ,  computer reports and interviews. 

' 1. Andlysis of Cases 

Of the 55 open assignments, 27 cases involve r e t a i l e r s  (of which 22 

a re  gasoline s t a t i ons ) ,  23 cases involve rese l le rs ,  2 open assignments involve 

major ref iners ,  1 open assignment involves a crude o i l  producer, 1 open 

assignment involves an importer, and 1 .open assignment involves a s t a t e  

set-aside matter. Further, of the 55 open assignments, 41 have been out- 

standing for  over 1 year, 20 have been outstanding fo r  over 2 years, and 

4 have been outstanding for  over 3 years. 

The current s t a tu s  of the  open assignments is is a s  follows: 30 cases , 

are  i n  an act ive investigative mode i n  the  f i e ld ,  5 a r e  being reviewed 

a t  Regional Counsel, 6 a r e  being reviewed a t  ~ e g i o n a l  CompliaJIce, 7 

a r e  being reviewed i n  the  Office.  of General-.-Counsel, 1 is - being -reviewed . 

by the National Compliance off  ice,  2 a r e  being reviewed i n  Area Managers' 

off ice ,  and 4 have been referred t o  the Department of Justice.  Of the  cases 



referred t o  t h e  Department of J u s t i c e ,  2 have been re fe r red  f o r  cr iminal  

dc t ion  and 2 have been re fe r red  f o r  c i v i l  act ion.  

A fu r the r  ana lys i s  of  t h e  55 open assignments indica tes  t h a t  t h e  following 

types of mat ters  a r e  under invest igat ion:  25 ins tances  of  fraudulent  records 

o r  statements, 30 ins tances  of exceeding the maximum lawful s e l l i n g  p r i ce ,  
. . 

3 ins tances  of attempting t o  boost maximum s e l l i n g  p r i c e  by sales t o  r e l a t ed  

e n t i t i e s ,  6 ins tances  of  possible conspi rac ies  t o  circumvent FEA regulat ions,  

8 ins tances  of impropriet ies  involving allocatj;ons, 1 instance of des t ruct ion  

of records, 1 instance of  misce r t i f i ca t ion  of leases as s t r i p p e r  w e l l s ,  
, .  . 

and 1 instances of impropriet ies  involving the state set-aside program. 

There has  been a not icable  lack of use of compulsory process i n  

conducting t h e  Special Inves t iga t ions .  I n . o n l y  8 of the  55 cases have 

subpoenas been issued. 

2. Special  ~ n v e s t i g a t i o n  --- Procedures 

I n  October 1976, t h e  FEA es tabl ished spec ia l  administrat ive procedures 

t o  be followed when a poss ib le  w i l l f u l  v io la t ion  of FEA regula t ions  was 

uncovered. p r i o r  t o  t h e  establishment of these  procedures, only limited 
. . ,  

guidance had been provided by t h e  FEA f o r  t h e  processing of w i l l f u l  v io la t ions .  

A s  a r e s u l t ,  each region acted with v i r t u a l  autonomy and absence of 

d i rec t ion .  P r io r  t o  October 1976, po ten t i a l  cr iminal  v i o l a t i o n s  were n o t  

given p r i o r i t y  a t  either the  National o r  Regional l eve l .  

I n  addi t ion  t o  t h e  promulgation of  these  Special  Inves t iga t ion  

procedures, Regional Special  Inves t iga t ion  u n i t s  were ordered t o  be 

estdblished within each region, and a National Special Inves t iga t ion  

Unit  was es tabl i shed.  The National Special  Inves t iga t ion  Unit has a 



l imi ted  function and has  only the most l imi ted  c a p a b i l i t y  t o  ac t ive ly  
. . 

undertake the inves t iga t ion  o£ criminal  cases.  The function of t h e  ~ a t i o n a l  
, , 

specie1 lnves t iga t  ion u n i t  is t o  monitor, coordinate, and provide technical  
. " 

ass is tance  t o  regions conducting Special Invest igat ions.  
* .  

The procedures t o  have a case  designated a s  a Special ~ n v e s t i g a t i o n  
. . . , 

are extremely cumbers&e t o  follow, involving subs tan t i a l  time delays 
: t.; 

and m u l t i p l e ~ l e v e l s  of review. The Regional Administrators,  who f o r  
. . 

t h e  most p a r t  a r e  noh. lawyers, have been designated a s  t h e  persons t o  

make a f i n a l  decis ion  i f  a matter  is t o  be t r ea ted  a s  a spec ia l  ~ n v e s t i g a t i o n .  

However, General Counsel's concurrence is necessary i f  a decis ion  is made 

by the Regional Administrator t o  tredt t h e  matter  a s  a spec ia l  Invest igat ion.  
~. 

Moreover, i f  a matter is s o  designated, it is t h e  agency's p o l i c y ' t o  cease 

a l l  c i v i l  work being done on t h e  matter  immediately and not  t o  resume such 

work u n t i l  its criminal  s t a t u s  has  been resolved. 

The Task Force has  determined t h a t  the agency's e n t i r e  approach t o  

the quest ion of w i l l f u l  v i o l a t i o n s  of its regula t ions  is unsound and 

should be d r a s t i c a l l y  modified. A s  previously indicated,  t h e  e n t i r e  process 
" .  

, . ' .  

by which a matter is designated a s  a Special  Inves t iga t ion  is overly cumbersome 

and generates considerable time delays.  The f i n a l  decis ion  on whether a 

matter is t o  be handled a s  a Special  ~ n v e s t i g a t i o n  is made by non-lawyers. 

I n  f a c t ,  f o r  t h e  most p a t ,  a t torneys  a r e  no t  involved i n  t h e  on-going 

invest igatory process a t  any s tep .  The agency does no t  have a s u f f i c i e n t  
. . 

number o f  qua l i f i ed  personnel ( e i t h e r  a t torneys  or aud i to r s )  t o  accomplish 
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the invest,igations and those who a r e  involved i n  performing . the  investigations 

have not  been.provided the training t o  do so. 

Further ' compounding the  lack of effectiveness of the  agency' s 

e f f o r t s  is the  f a i l u re  of the  agency t o  use the  appropriate investigatory , 

too ls  t o  conduct the  investigations. A s  discussed i n  several places i n  the  

Task Force Report, t he  use of subpoenas t o  produce both documents and testimony 

has been v i r tua l ly  non-existent. I n  fac t ,  it appears t o  the  Task Force t h a t .  

the  process of handling a.matter a s  a Special Investigation has resulted 

i n  confusing the  s t a f f  of the agency and delayed bringing wil l ful .violators  

t o  jus t ice .  

The Task Force is of the-opinion t h a t  the pract ice  of ceasing t o  process . . 

a case from a c i v i l  point  of .view when a case ,has been designated a Special 

Investigation does not  make sense and must be stopped. .In fac t ,  what has 

occurred on occasion is t h a t  the  c i v i l  work has been stopped, the case has 

been sen t  t o  the  Department of Justice and, a f t e r  an extensive period of 

time, the matter has come back f rorn the Department of ~ u i t i c e  with no prose- * 
. . 

cution. The agency has been required t o  resume an audi t  a t  a time! "hen 

the  f a c t s  have considerably aged and the investigatory process has become . 

more d i f f i cu l t .  

The Task  Force a l so  has determined t h a t  the  National Office control 

of and its involvement i n ,  Special Investigations has been materially 

def ic ient .  A t  t h e  present time, the  only information which the  ~ a t i o n a l  

Office typical ly  receives on Special ~nves t iga t ions  i n  process a re  

summaries of the case sen t  from the  Regional Office. Case summaries 

a r e  not adequate t o  enable the National Office t o  have the necessary 
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input into the conduct of the investigation. In addition, the National Office 

has limited capabil i ty t o  conduct any investigation on its own and t h i s  

is particulary important since a nunber of the Special Investigations involved 

highly complex,- multi-regional cases involving millions of dol lars  in possible 

violat  ions. 

In its evaluation of the Swcial Investigations, the delays and frustra- 

t ions 'were apparent t o  the Task Force. For example, in  one region, an audit  

was .begun in Apr il 1975 and in June 1975 the Regional Off ice  needed an a££ idavi t  

from one of the principals involved, but the person refused t o  t a l k  t o  the FEA 

auditors. , The FEA auditors then asked the Regional Counsel for h i s  concurrence 

in t h s  issuance of a subpoena t o  tha t  person, but the Regional Counsel refused, 

indicating that  the matter was too complicated .' I n  September 1975, ari interview 

was again requested by the FEA with the sarrte person and once again it did 

not occur. In October 1975, the FEA auditor sent a memorandum t o  the Regional 

Director of Compliance for determination i f  the matter should be haridled a s  

"criminal ." The matter stayed with the Regional Director of Compliance from 

October 1975 through April 1976 and during tha t  time v i r tua l ly  no investigatory 

work was performed. In April 1976, the Deputy Regional Administrator determined 

tha t  the matter should not be treated a s  a criminal matter and tha t  ' the  c i v i l  

aspect of the case should be continued. 

In October 1976, an NOPV was drafted and sent  t o  the Regional Counsel 
I 

for review. During the time the case remained with Regional Counsel, from 

kt .nkr  1976 to February 1977, no work was done. In February 1977, the Regional 

Counsel returned it t o  the auditor for additional f i e ld  work which was 



completed in March 1977. A s  of June 1977, an NOPV has not been issued 
. . 

and the Reiona l  compliance Director is still trying to  determine. whether . ; ' 

or not the case should be processed a s  a Special ~ n v e s t i ~ a t i o n .  : .  

Another factor '  which complicates the Special Investigation practice ' 

is the relationship a k n g  the various Regional Offices. A number of the 

mst complicated cases 'involve more than one region. The present 

system of requesting "help" from the other regions' rather than sending - '.r 

a person from the region doing the ' investigation to  the other regioh ' " .  

t o  complete an aspect of the investigation, has substantially delayed 

the completion .of. the. cases. ; 

. I  ' . . .... 
Notwithstanding the FEAs s elevation of Special ~nves t iga t ions  ' t o  

top pr ior i ty  s ta tus  and .the promulgation of elaborate procedural guide- # .  

l ines ,  the agency's capabil i ty t o  detect violations and successfully prosecute, 

the compl icated and wi l l fu l  cases is inadequate.. 

I t  is important in restructuring 'the Special Investigations program 

tha t  general guidelines be established t o  determine the pr ior i ty  of the 

cases t o  be pursued. Those cases involving large dollar recoveries or 

having significant deterrent ' value should be assigned the highest 

p r ior i ty .  That is not t o  say tha t  cases 'with small dollar amounts . 

should not be pursued. Those cases provide important ' deterrent value 

which is important t o a n y  enforcement program. Deterrence and the 

need t o  afford the agency's compliance program high v isab i l i ty ,  is 

essent ia l  so that  potential  violators or persons contemplating violating 

the energy laws w i l l  consider the impact of potential  enforcement 

action before they engage in their  contemplated ac t iv i t i es .  



In restructuring the program, techniques should be devised.so 

that an evaluation of a case my be made after there has been a limited 

probe in order to determine whether more effective work should be done. 

Since the Spc ia l  1,nvestigation program is still in its formative stages, 
",, 

it is important, that the National Office maintain close supervision over 

the program in order to, evqluate it, continuously and make the necessary 
. .. 

changes to be more effective. 

The Task Force has the following recommendat ions : 

(1) The FEA must  immediately, establish a unit within the National 

Off ice of Compliance to investigate and prosecute complex, large, w i l l f u l  

violations of its regulations. See discussion in the Organization Section 

of the Rep0r.t. This unit . . should consist , -. of attorneys and investigative 

auditors w i t h  the appropriate experience needed to do the job. 

( 2 )  A s  the National Office personnel develop the experience to 

deal with these cases, they should be located a t  the.Regiona1 Offices in 

order to train others in handling these cases. 

( 3 )  Intensive and extended training should be given to FEA 

personnel to  deal with the complex and willful cases. 

( 4 )  The basic investigatory tools of the agency must  be utilized, 

especially the use of compllsory process and other similar techniques. 

( 5 )  The number of qualified personnel w i t h  appropriate experience 

in these types of cases should be increased inediately. 

( 6 )  The agency should not cease its c ivi l  inquiries when an 

element of willfullness is detected. Instead, the agency ought to 

complete the fact gathering .-process and bring its civi l  action. 



A t  any time during the f ac t  gathering process or conduct of the c i v i l  . 

action, the matter. can ,be referred to the Department of Just ice  if  

appropr iate. 

( 7 )  The agency's policy to  elevate the criminal aspects of every 

case (no matter how s ignif icant)  'above the c i v i l  aspects of su& case 
. . 

(no matter how signif icant)  should be changed. The procedures, personnel 

ard p r io r i t i e s  employed in handling the c i v i l  and crimindi. aspects of a 

pending matter must be based upon a careful analysis of all the relevant 

facts. 
'-1.' 

( 8 )  The National Off ice should great ly  enhance its control w e r  
. . 

complex, wi l l fu l  cases ard the multi-regional coordination of cases 

should. be elevated to  a s,atisfactory level. . 

( 9 )  The Compliance Manual should specify that  the originating 

off ice of an investigation should be permitted t o  cqnduct the investi- 

gation in another region with proper coordination. 

(10) The agency should review the Compliance Manual .treatment of 

Special Investigations t o  re f lec t  more closely the extent t o  which 

procedures intended for use by federal criminal prosecutors are suitable 

or necessary for the conduct o f .  FEA inquiries. . . 

(11) The agency should. inmediately begin a review of its presently 

identified Special Investigation cases, in l i gh t  of the foregoing recom- 

mendations, and those set forth elsewhere in t h i s  Keport, t o  determine 

procedures for further investigation or other bas is for disposition. 

E. Analysis of Special Computer Reports 

A s  previously indicated, the Task Force ut i l ized the computer system 

in  a number of ways t o  analyze the open violation cases and open audits. 
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A s  a resul t  'of t h i s  analysis, certain information was developed which 

helped identify causes of delay in the completion of the audits and 

cases. 

For example, 93 audits are presently suspended awaiting guidance o r  

regulation changes w i t h  mre than 70% of the 93 audits being suspended longer 

than 60 days. These suspended audits occur in a l l  the regions, but predominantly 

i n  tl& Chicago and Dallas regions with 36 and 15 suspensions, respectively. 

In the Dallas Region, suspensions are fa i r ly  evenly distributed w i t h i n  the 

programs; however, in Chicago, 24 of the 36 suspensions are in the Reseller 

(not propane) program. Nationwide, i n  fact ,  mst suspensions have occurred 

in that program (52 of 93). 

Wre than 508 of a l l  open audits have been open longer than 270 days. 

Pbre than 40 percent -have been open for longer than a year. Of these audits 

older than a year, over one third have sbwn no change i n  s tatus for mre 

than a year. Three fourths of a l l  audits older than a year are i n  the -Major 

and Small k f  iner Programs. This ref lec ts  i n  part  the continuing nature of 

the major refiner audit process. 

A cokparison of time elapsed from the f i r s t  d ra f t  of an  NOW tb the 

issuance of a Consent Order or  Remedia l  Order was mde. It was determined 

that  nearly --thirds of the 601 cases involving an NOW, and subsequently 

a M i a 1  Order or  a Consent Order, did not result i n  the issuance of a P a d i a l  

Order or  cons& Order w i t h i n  s ix  mnths of the NOPV. Seventy-two percent of 

these cases were in the R e t a i l e r  and Reseller Programs (including Propane). 

An evaluation of ,the nurrber of open violation cases i n  various review 

locations (area 'mnage and above) is also very informtive. A t  the present 

'time, 1041 ' bases are 'currently in the Area Office, Regional ~cxnplianie, Regional 

Counsel, National Compliance, o r  General Counsel for  review. Seventy percent 



of these cases are '  i n  Compliance while 30% are  being reviewed by ~ounse i . *  

Twenty-five percent of the cases a re  located in Dallas. ?he remaining regions 

(except for  Boston) each have approximately 10 percent of the  t o t a l .  

Further, the Crude Producer and Reseller Programs account for one-half 

of a l l  the cases in a review location. Half of a l l  the cases in a review 

location have k e n  there for more than 60 days. The Area Offices and National 

Compliance have the highest Incidence of cases in location more than 6U days: 

57 percent of all cases in theAArea Offices and 61 percent of the cases in 

1 
National Compliance have been there more than 60 days. Although the Task 

Force identified the organizational unit  where processing delays were occurring, 

the  Task Force did not quanti tat ively identify those open assignments tha t  

were delayed due to unresolved issues. 

F. 'Preparation, Review and Approval of Formal Enforcement 
A c t  ions 

A s  a resul t  of our study of the  procedures for preparing, reviewing and 

approving formal enforcement actions, we determined that  while there was a 

uniformity in the various Regional Off ices concerning the, processing and issuance 

of formal enforcement actions, there were s ignif icant  differences which we 

have attempted to  isolate  and analyze. 

1. Preparation of Formal Enforcement Documents 

In f ive  of the regions, the auditor who is doing the audit is responsible 

for  the i n i t i a l  preparation of the violation document. In one other region, 
. .  . 

* The percentage of cases in the counsel review location only re f lec t  com- 
pliance cases which are  being reviewed by the Office of General Counsel 
and not requests for c la r i f ica t ion  or interpretation. Other cases in 
the compliane or other review locations may involve issues which a re  
awaiting resolution in  the Office of General Counsel. 
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the Area Manager has t h a t  responsibil i ty.  In  the other four regions, there 

is a mixture of people responsible for  t h e  document preparation, depending, . 
. . 

on what type of document it is and, i n  some instances, the dol lar  mount 

of the document. , . 

In Chicago, a Consent Order is prepared by the auditor, whereas an 
. . - 4. 

NOW and Remedial Order are.prepared by an attorney. In  Kansas City, a Consent 

Order and NOPV are prepared by the auditor, whi le  the  Remedial Order is 

prepared by an attorney. In  Sea t t le ,  the Consent Order and NOW are  prepared 

by the auditor, . . i  whi le  a ~emedia l  Order is p r e p a r g  by the Regional Review 

and Resolution off ice.  In New York , a Consent Order under $100,000 which 

involves a r e t a i l e r  and where no NOPV has been issued, is prepared by an 

Area Manager. A l l  other Consent Orders and a l l  Remedial Orders a r e  prepared 

by the Office of Regional Counsel. Moreover, a l l  NOWs a re  prepared by auditors 

i n  t h a t  region. 

2. ri'kvie" of Formal Enforcement '~ocuments - 

The Task Force study found t h a t  there was a grea t  d i spar i ty  i n  the 

review process among the Regional Offices. While the Compliance Manual 

es tabl ishes  uniform procedures, the  departures were s ignif icant .  w i t h  respect 

t o  NOPVs, most regions follow a review process whereby the Area Manager, 

the Regional Reviewer i n  the Regional Compliance off  i ce  arid then: Regional 

Counsel 'all review the documents pr ior  t o  its issuance. In Dallas, i f  the 

NOW i s  over $1 mill ion or  involves a precedential issue, then the. standard 

review process is followed. However, i f  the NOW is under $1 million, then . . 

the Area ~ k a ~ e r  i n  consultation w i t h  the attorney assigned t o .  t h a t  area . 

off ice  can issue the document without a review by the Regional Office. In  

Denver, i f  the NOW is under $50,000, no review is r'equired by the ~ e g i o n a l  



Compliance o f f i ce .  I n  New York, only t h e  Regional Counsel reviews t h e  documents 

except  f o r  Consent Orders of less than $100,000 which involved a retailer 

and where no NOW has been issued. 

with respect  t o  Consent Orders, most regions follow the  review process 

of Area Manager t o  Regional Compliance and then Regional Counsel before it 

is issued. I n  New York, . i f  t h e  Consent Order is under $100,000 and a r e t a i l e r  

is involved, and no NOW has been issued, t h e  Area Manager reviews it and 

then t h e  ~ e g i o n a l ,  Reviewer reviews it and then t he  Area Manager i ssues  it. 

I n  Dallas, i f  t he  Consent Order is $500,000 o r  more o r  involves a precedent ia l  

i ssue ,  they. follow t h e  Area Manager, Regional Compliance, Regional counsel 

review proc.edure. I f ,  however, t h e  Consent Order is under $500,000, then the 

Area Manager can i s sue  it a f t e r  h i s  review without the necessi ty of review 

by t h e  Regional Office. I n  Denver, as-was  the case  with N O W s ,  i f .  the Consent 

Order is under $50,000, no review is required by the Regional ~ompliance 

Office.  In  Sea t t l e ,  i f  the Consent Order is under $5,000, t he  auditor  i ssues  

it without. review by anyone. I f  t he  Consent Order is over $5,000 they follow 

t h e  Area Manager, Regional Reviewer , Regional Counsel review process. 

with ~ e m e d i a l  Orders, the  review process is generally t he  same i n  most 

regions. I t  goes from Area Manager through.the ~ e g i o n a l  Reviewer and ~ i r e c t o r  

of Compliance and then through Regional Counsel. I n  New York, Regional Counsel 

handles the  draft ir ig,  review and issuance of Remedial Orders. I n  Denver, , i f  . 

t h e  ~emed ia l  Order is under $50,000, it i s  not  reviewed by t he  Regional 

Compliance Office. 

3 .  Issuance of Formal Enforcement Documents 

The various Regional Offices follow d i f f e r en t  p rac t i ces  with respect  

t o  t h e  issuance of formal enforcement documents. I n  a number of t he  Regional 



Offices, the Area.Manager issues Consent Orders and NOPVs, although i n  ' .  

others, such as New York, the Regional Director of Compliance issues NOPVs 

. while Remedial Orders are issued by a Regional Counsel, except for  Consent 

Orders under $100,000 which are  issued by the Area Manager. In other regions 

such as Atlanta, the Consent Orders and NOPVS are  issued by the Deputy , . 

Regional Administrator. In. Seat t le ,  a Consent Order of under $5,000 is issued 

by the auditor, a Consent Order of $5,000 t o  $100,000 is issued by a Compliance 

Branch Chief, and a Consent Order or NOPV over $100,000 is issued by the ~ i r e c t o r  

of Regulations.Division. With respect t o  Remedial Orders,. in a number of regions, 

the Regional Administrator or Deputy Regional Administrator issues them. In 

:, New York; a l l  Remedial Orders are issued by an attorney. In ~ h i l i d e l p h i a ,  

the Remedial Order is signed by .the Director of Compliance. 

IV. RESULTS 0F.COPIPLIANCE PROGRAM 

A. Completed.Cases 

A s  previ'ously indicated, the primary goal of the Compliance program is . 

to insure 'compli'ane with FEA regulations and t o  take the appropriate enforce- 

ment actions where violations have been detected. From July 1, 1974 through 

June 30, 1977, compliance has completed 23,844 audits and investigations. 

Out of that  t o t a l ,  approximately 9,076 violations have been resolved.' 

For the same period, settlements amounting t o .  $518 million were achieved. 

Rollbacks accounted for approximately $107 million, refunds approximately 

$85 million and the remaining $326 million were reductions in "bank cost" 

(i.e., unrecouped costs available for pass through in future months). In 

addition, $3.9 'millim in c i v i l  .penalt ies were collected by compliance and 

forwarded to the U.S. Treasury. 



Of the $518 million in violations which have been.uncovered and resolved 
, . 

t o  date, approximately $358 million are i n  the Major Refiner program. Of this 

$358 million, $62 million represents refunds and rollback and $296 million 

represents bank adjusbnents. Pbreover, approximately $911,000 in penalties 

have been collected. The second largest Frogram in terms of settlements is 
'r-a : ,-z 

Reseller (Other)* where approximately $48 million in settlements has been , 

achieved. Of the $48 iftillion, $46 million represents refunds and rollbacks 
, ,  

and ,$2 million represents bank adjus-ts. In addition, there have been 

penalties of $1,004,000 recoverd. 
'4 

The third major program i n  terms of violations uncovered is the Retailers 
.... 

( O t h e r )  program w i t h  $38 million i n  violations settled. Of- the appmximtely 

$38 mill$on, a l m s t  99 percent of tha t  m u n t  has been in refunds and rollbacks. -. - 

In addition, $362,000 in penalties has been collected. The fourth m j o r  area . . . . -\. 

of settlerrents to  date has been Small  Refiners where a p p m d t e l y  $30 million 
: .  ' ,  

has been collected. Of the $30 million, approximately $3 million represents 

refunds and rollbacks and approximtely..$27 million represents bank adjustments. 

In addition, penalties of $391,000 have been collected. 

B. Open Violation Cases . . .  

As previously indicated, there are approx%tely 3,680 open assigrrments. 
. ' I . . 

I 

Of this total, 1,217 have been identified as  o p n  violation cases with . . 

lp tent ia l  violations of approximately $1.7 billion.** Of the $1.7 
. . 

* This program includes a l l  resellers and retailers of ~ v e r e d  petroleum 
prcducts. 

** Annexed a s  Attachmnt 111-1 is a breakdm of potential- violation m u n t s  
by prdgram and' last  m j o r  ac t iv i ty  a s  of June 30, 1977. 



bi l l ion ,  * approximately $1.34 b i l l i on  r e l a t e s  t o  violat ions  with respect t o  
. . 

major refiners.  Of t ha t  amount, $582 million represents NOPVs t h a t  have been 

drafted, ** an additional $135 mi l l ion  represents NOPVs t h a t  have been issued 

and approximately $311 million represents NOPVs t h a t  have been amended. 

Moreover, of the the si.34 b i l l i on  i n  violations i n  the major ref iners  program, 

approximately $132 million represent Remedial Orders t h a t  have been issued. 

The next program which has the  grea tes t  potent ia l  violation amount is 

Small Refiners where approximately $126 million has been identified.  Of t h a t  

$126 million, $46 millj:sn a re  NOWs t h a t  have been drafted,  $42 million a re  

NOPVs t h a t  have been issued and $29 million represents Consent Orders t h a t  have 
. b 

been drafted. The program with the  th i rd  greates t  potent ia l  violation amount 

is t h e  Resellers (Other) where there a re  approximately $101 million worth of 

@ential  violations now identified i n  a s t a tu s  ranging from NOW drafted . t o  

criminal actions a t  t h e  Department of Justice.  Of the $101 million, approximately 

$72 mill ion represents NOWs drafted. 

The fourth largest  potential  violation amounts is i n  the  Independent 

Crude Producer program where there has been ident i f ied approximately $72 million 

of potential  violations of which approximately $26 million represent NOWs 

t h a t  have been drafted,  $13 million represent ~emedial Orders t h a t  have been 

drafted, and $16 million represent Consent Orders t h a t  have been drafted. 

For the  remaining s i x  programs, the  t o t a l  potent ia l  violation currently 

identified is only approximately $51 million. 

* The $1.7 b i l l i on  f igure  is a preliminary estimate a t  the  completion of 
the  audit.  ~t included rollbacks, refunds and bank adjustments. The 
amount of money t o  be recovered is not synonrnous,with these preliminary 
estimates. 

** Historically, there has been a substantial  reduction i n  potential  v iolat ion 
from the NOW stage t o  the  Consent Order or ~emedia l  Order stage. 



C. Status of Opn Audits 

1. Major Refiners 

The FEA pr ice  regulations specify t h a t  the  maximum allowable se l l ing  

pr ice  for a refinery product is the May 15, 1973 pr ice  adjusted for  subsequent 

changes i n  costs ,  dol lar  for dol lar ,  for each c l a s s  of purchaser. The la rges t  

amount of open audi ts  of major ref iner ies ,  by f a r ,  is i n  the Dallas Region 

followed by the Chicago and San ~ r a n c i s c o  Regions. A substantial  amount of 

the  audi t  work done t o  date  has been directed toward the  determination of 

May 15, 1973 prices, including the  application of such terms aq-transactions 

and c l a s s  of purchaser discussed elsewhere. Subsequent changes i n  costs  

have been reported by the ref iners  t o  FEA, but only some of these reports 

have been ver i f ied against t h e  books and records of the ref iner .  In  

the  regions v i s i ted  by the Task Force, there has been only a limited 

audi t  of booked cos t s  increases. 

2. Snlall Ketiners . 

Generally speaking, the auditors of small re f iner ies  have been plagued 

by the  necessity fo r  resolution of a l l  of the  issues which have delayed the: 

determination of May 15, 1973 prices and cos ts  of major refineries.  These 

include resolution of issues a s  t o  the meaning of May 15, 1973 "transactions" 

and the  def ini t ions  of "class of purchaser." These and other causes of delay 

a r e  discussed more f u l l y  below. 

3. NGL Processors 
. - 

There a re  approximately 825 plants which process Natural Gas l iquids.  

Currently, 185 plants ,  most of which a re  not subsidiaries of ref iners ,  a re  

under audit.  T h i s  program appears t o  be one i n  which the open issues seem 



most perplexing. Apparently for  t ha t  reason, the regions d i f f e r  great ly  

w i t h  regard t o  progress t o  date. One Regional ~ i r e c t o r  of Compliance reported 

. t h a t  he has major problems i n  the program and has made l i t t l e  progress t o  

date,  while another believes t h a t  sa t isfactory progress has been made and 

is being made. 

4.  "Upstream" of the Refineries 

&fineries,  of course, receive their supply of crude o i l  from domestic 

production and from foreign o i l  importations. . . ~ o m e s t i c  production can be ' .  

divided between major re f iners  who a re  included i n  the RARP program 
- .  

and independent crude producers. Again; the Dallas region has the la rges t  

number of producers and the la rges t  amount of crude o i l  production, fol lared 
. . 

again by the San Francisco and Chicago regions. 

Generally speaking, the progress i n  auditing independent crude producers 
, 

has been good. FEA's  crude o i l  p r ice  regulations a r e  addressed t o  each producing 

and there have been numerous issues regarding the proper def ini t ion 

of "property". Subsidiary issues r e l a t e  t o  treatment of unit izations,  and 

rules  applicable for  purposes of the  pr ice  exemption of "stripper" wells. 

These issues appear t o  be resolved. i n  ' large pa r t ,  with remaining open issues 

becoming less s ignif icant  i n   term^ of the  ovcrall  audi t  c f for t .  

Unfortunately, t h a t  is only a small pa r t  of the  domestic crude o i l  picture.  

AS suggested above, the  major ref iners  i n  the  RARP program account for  over 70 

percent of domestic production, and they a l so  a r e  the la rges t  importers of foreign 

crude. Audit of the  crude o i l  portion of major re f iners  is i n . i t s  ea r ly  stages.* 

* See the discussion i n  the  Campliance and ~nfo~cemen t  Strategy Section . 

infra .  x% 



The balance of crude runs t o  still is accounted for  i n  the Importer and Crude 
. 9 

Reseller programs. 

A s  noted above, Attachments 111-Bmd 111-F indicate t h a t  audit  e f f o r t s  
. . 

i n  Crude'Importer and Reseller programs a r e  not a s  substantial  a s  they should 

be. That is par t icular ly  t rue  i n  view of the f a c t  t h a t  information available . 

t o  FEA, from the  audi ts  and investigations t h a t  have been undertaken, a s  w e l l  

a s  from other sources, indicate t h a t  a s ignif icant  number of crude resellers 

subject  t o  regulation under these programs were not i n  business on May 15, 1973 

and thus  may be persons deserving, special  scrutiny. 

5. "Downstream" from the Refineries - 
The e a r l i e s t  compliance and enforcement e f f o r t ,  by the Internal Revenue . 1-i 

Service f o r  the  Cost of ~ i v i n g  Council, tended t o  focus heavily on r e t a i l e r s  

and jobbers. Those e f f o r t s  produced substantial  numbers of violation cases, 

of ten with poor documentation which has made them hard t o  dispose of. Since 

1975, downstream audi t  and investigatory e f f o r t s  have tended t o  focus on . . 

independent r e se l l e r s  and r e t a i l  service s ta t ions .  

6. Propane 
. . 

A great  deal  of variation e x i s t s  among the regions in  this program. In 

pa r t  it is a t t r ibu tab le  t o  the  f a c t  t h a t  propane is an important fuel  i n  some 

areas but not others. Progress has been slowed by a number of troublesome issues. 

Apparently, the most troublinq has been the proper application of the  multiple 

inventory rules.  A 

* The propane firms have ' f i l ed  f o r  an exception t o  the  s ingle  inventory rule. 
  his request has been pending before Exceptions and Appeals since the 
f a l l  of 1976 and a s  a r e su l t  has delayed completion of audits.  



A s  the  issues a r e  resolved, progress is made, but not without pract ical  

d i f f icu l t ies .  I n  many instances, an auditor w i l l  f ind - tha t  the  small r e t a i l e r  

o r  reseller has .not kept records adequate t o  determine whether or  not it is 

i n  compliance with FEA pricing regulations. * The auditor then faces the dilemna 

of ,*ether t o  go i n  and reconstruct records fo r  the  firm, which is time-consuming 

for the  auditor or t o  seek from h i s  superiors a Special Report Order requiring 

the  firm t o  construct  the  records. Usually the  auditor w i l l  choo* the  former 

action. 

Audit work has been suspended or  diminished pending action on cer ta in  

key exceptions requested by cer ta in  ' l a rge  firms. 

V. CAUSES OF DELAY AND RECCMMENDATIONS 

One of the major issues the Task Force had t o  ident i fy  was the causes 

of delay i n  resolving open violation cases and completing open audits. A s  pre- 

viously indicated, approximately $1.7 b i l l i on  i n  potent ia l  violation have been 

identified-. These cases have progressed t o  a. point where a t  l e a s t  an NOW has 

been drafted. Studies have ident i f ied several major causes of delay i n  the  

resolution of these cases which a re  discussed below. These cases must be 

immediately d e a l t  w i t h  i f  the FEA is t o  develop an ef fec t ive  compliance 

proqram. 

A. Open Issues 

Clearly a major cause of delay i n  the compliance. and enfor&nent 

programs has been, and . i s ,  the  f a i l u re  t o  a t t a i n  timely resolution of disputed 

issues i n  the interpretation and application of FEA Regulations. 
- -- 

* This is t r u e  of small firms i n  the  other reseller and r e t a i l e r  programs. 
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During the course of Task Force inte~views with the Regional Offices 

anil as a part of the questionnaire sent to  them, the following questions were 

asked: What is t h e  procedure for processing issues whi=h effect an audit?. . . 

Who first surfaces an issue? Who reviews i t ?  H o w  many levels of review are 

involved? Under what circumstances is the '~at ional  Office involved? Who 

- -finally r-esolves -the issue? 

TWO of the larger regions seem to.operate a t  opposite ends of ' the spectrum; 

others appear to  be in between. One region follows the approach- of deciding 

the issue whenever it believes it can do so in a sound and supportable 

manner. Then it proceeds w i t h  the enforcement document, usual ly  a draft 

of NOPV, i n  the hope of forcinq the issue to  resolution i n  the-context of 

review a t  the ~ a t i o n a l  Office or a t  the office of Exceptions and ~ippeals. 

Another region tends to  put the case into a suspense status and forwards . . 

the issue t o  the National Office for resolution. This lat ter region has 

'a relatively high number of cases i n  suspense categories. Other regions ' 

seem . to  choose among the issues, sending up for review, either formally . .. 

or informally, those which seem to be of pervasive effect, meanwhile 

suspending work dependent on the answers. 

W i t h  respect to  procedures, t h e  response to  our questiomaries and 

the results of our interviews indicate a fairly standard approach among 

. most of the Regional Offices. Normally an issue which is focused on by 

the auditor or Area Manager goes through the auditor or.Area Manager's offices 

to the Regional Compliance Office and then to  Regional Counsel. It can be 

either oral or written, depending on 'the practice of the Region, the cm- 

plexity of the question to  be resolved, and other factors. 



I f  the issue cannot be resolved through that process, the matter is 

normally sent to  the National office . of . Compliance Operation, to  Case ~esolution, 

or to  the Office of General Counsel for resolution. 

Attachment I I I - C  shows 121 of the open audits suspended because of need 

for interpretation, clarification or ruling. The numbers of audits suspended 

is only one indicator of the magnitude of delay resulting from the need for 

approved issue resolution. The informalcomments from one region on the analysis 

of audit hours included 16  Reseller (Other) cases without status change since 

January 1, 1977. Four are currently delayed by definition problems. I n  three, 

the question is what is the "firm" whose price is regulated. Of the four, 

only one has been formally placed i n  a suspense category, and that did not 

occur u n t i l  more than 1800 audit hours had been spent. If the "firm" to be 

audited differs from what has been under audit, some of those 1800 hours w i l l  
. . 

have been fruitless. 

There is another indication of the magnitude of the problem. One of the 

most frequent conpiairits from the regions is the enormous amount of time taken 

by the National Office to  respond to requests for resolution of issues. I n  

part this is due to  the cumbersome'review process before an issue is presented 

for resolution, and i n  part because of the way that the ~ a t i o n d  Office 

handles the resolution of the issue. Some. of the regions indicated that, 

on occasion, the National Off ice of Ccanpliance and. the Off ice of General 

Counsel did not even respond to telephone calls. from lawyers or compliance 

personnel attempting to  follow up requests. The Task Force received infor- 

mation from more than one region which showed extensive periods of time, 



amounting in some cases to many, many months or even years between the time 

when the matter was sent up for resolution and when the response was received.* 

T ~ S  delay obviously had an enormous impact on case resolution ard audit 

completion. 

Another element of the picture is the procedures established by the 

National Office requiring certain categories of cases to be sent to the National 

Office for review before the issuance of an NOPV or other formal document,. 

The categories are those regarded as.precedents am3 those exceeding a specified 
I .  . 

dollar arnount ($500,000 or $1 million, depending on program). Frequently, 

the review w i l l  identify an issue for the f i r s t  time, or reverse a regional 

decision, and thus necessitate reworking the audit. 

1. Recommendations 

The Task Force finds the issue resolution process to be particularly 

troublesome and a particularly important cause of delay in audit completion 

and case resolution. A s  discussed here, and at. other places in the report, 

the regulations administered. by the FEA are sometimes diff icult  to apply in 

certain factual circumstances. To get answers to the regions so ~e audit can 

be completed or .the formal enforcement document issued, another system must  

be developed. ?he system would have the Regional or the National Off ice respond 

to requests for. issue clarification or interpretations on an expedited basis, 
, . 

with a specific turnaround time built  in, and . w i t h  a person given the 

Without exception, a l l  Regional Counsel interviewed by the Task Force credited 
two senior lawyers in one branch of the Office of General Counsel wi th  
being prompt and. decisive in their responses to. 'informal (usually oral ) 
requests for interpretation, and with expeditious processing of formal 
(written) requests for interpretation. 



responsibility for resolving the issue. * Issues presented for resolution, 

or interpretation, should be related to particular facts of the case, rather 

than trying to resolve the issue by attempting to anticipate the impact 

of the interpretation on every matter which is pending, or contemplated to 

be pending, a t  the FEA. The Task Force also recornends that the National Office 

of compliance develop the capability to resolve issues presented to it through 

the development of its own legal s taff .  The relationship of this capability 

and the Office of General Counsel is discussed ,in the Organization Section 

of th is  Report. 

B. Staff in% 

One cause of delay in the development, review and resolution of. audits 

and compliance actions is the shortage of experienced attorneys ard auditors 

in ~egional  clffices. Computer Reports reviewed by the Task Force indicate 

that significant numbers of cases have languished for protracted periods 

in the field, in area offices, Regional Compliance Offices and Regional 

Counsel's Off ice without any change in status. While s o h  of this delay 

is attributable to factors other than limited staffing (i.e., the need for 

legal or technical guidance from National Compliance or General Counsel, or 

dependency upon an awaited ~xceptions and Appeals or judicial decision on 

related issues),' the shortage of qualified auditors and attorneys may be 

responsible for a significant part of this delay. 

The Task Force survey of open cases with NOPV's drafted, but not issued, 

and potential violations in excess of $100,000, indicate that 55 of the 204 

* Recent changes in the Compliance Manual with respect to issue resolution 
are too new to evaluate a t  this time. 



cases were ident if id & "backlogged" i n  ~ e g  ional Compliance or Regional Counsel. 

Some were &ressly ideitified as delayed due to lack of staffing.* lhese , ' ' . 

cases represent 27 percent of the open cases by number, and 24 percent by . 

dollar volume of p ten t i a l  violation. If those cases ' in which "additional 

audit work required" was the reasogl given for delay are added to the "backlogged" 

cases, the percentage of total cpen cases represented rises to 48 percent, 

. * artl the percentage. of dollar volume to 42 percent. 

I n  its 1975 Report -- on FEA Enforcement - of Petrol* Pricing Rec~ulations, 

the ~ubcomnittee on Administrative Practice and Procedures of the Senate 

Judiciary Committee recommended an increase in  FEA staffing and a reallocation 

of e x i s t i q  manpower to key proqrams. ** 
. . . . . . . .  . . . 

* Cases specifically identified as delayed pending court decision, Exceptions 
and Appeals decision, or interpretations, or for other reasons involving 
activities outside a region, were excluded from the open cases identified 
as "backlogged" as were delays pending responses from firms under audit. 
The principal reasm these cases are "backlogged1' thus may well be a lack 
of sufficient manpower to process them in  an expeditious fashion. 

** "FEA must reallocate its enforcement manpower more effectively and efficiently ' 
and must  increase the manpower assigned to key programs. While the agency 
has made some progress in t e r n  of doubling the authorized number of auditors 
a t  the 17 largest refiners, inadequate manpower still hampers other programs 
such as small refiners, producers, and wholesalers, an3 the national compliance 
off ice is understaffed. Even wi th in  the large refiners, personnel assignment, 
appear to have 'been made inefficiently and on the basis of an. overall formula 
rather t h q  the individual . " requirements and qualifications needed at  each 
company. 

"FEA should increase the"manpower assigned to 'the major and small refiners , 
producers; and wholesalers and develop targeting criteria for assigning 
auditors to individual firms w i t h i n  each category. Furthermore, the agency 
should increase the staff in  the National Compliance Of f i e  in.order to 
enable badly needed enforcement programs to be effectively implemented 
and monitored." P. . 4 2  . 



I n  response to the Cmi t t ee  ' s recommendation, FEA developed Regional 

work plans to align regional resources w i t h  national priorities. It also 

increased the authorized compliance positions for regional activities from 

725 (on board as of July 1, 1975) to 1195 (authorized for the 3rd quarter . '  I 

of fiscal 1977).  The total number of regional compliance personnel on board 

as of June 30, 1977, w a s  1080. 

Staff levels and qualifications for auditors are a function of the 

ccanpliance objective of the agency. Based on discussions of staff levels 

w i t h  national and regional personnel, the Task Force has concluded that 

FEA, as a whole, requires additional auditors. Some regional managers have , 
. . 

indicated that they have.sufficient p e r s o ~ e l  to meet current objectives. 

It has even been suggested that certain auditors are concerned about "running 

out of work" - a perception perhaps' attributable to persons with l i m i t e d  

case loads in  non-refiner areas, but certainly not borne out by a view of 

the FEA's current objectives. 

Given present audit strategies,, it appears that a shortage of qualified 

auditors is in part responsible for the large number of open cases resolved. 

Certain programs, particularly the major and small refiner audits, would 

. clearly benefit, fsan additonal staff. The R A E  program, on the whole, currently 

has 272 audi.tors, a relatively small' number considering, the magnitude of 

the task required of them. The potential. for increasing the effectiveness 

of particular programs through a re'allocation of present regional auditors 

: is discussed in .the section regarding strategy. 



A t  current s ta f f  levels  ,there is l i t t le  "backup" in many areas. The loss  
. . 

of one or two key personnel can severely impair a major audit,  or even a f u l l  

RARP program. mis problem has k e n  noted in a number of p lb l ic  comments, 

ard confirmed in, conversatim with regional compliance directors.  Increases 

in  s t a f f  levels  would permit development of experienced second level personnel 

who could provide a continuity now lacking in many major audit s ta f f s .  Increases 

in regional compliance s taff  levels would also permit demands for professional 

timE: occasioned by Congressional inquiries, Freedom of Information A c t  requests 

and the information needs ~f the National Compliance Officc to  be hndled  c i U ~  

less disruption of current operations. This has especially impacted on the 

RARP program. 

Changing national p r io r i t i e s  and the resulting misallocations of resources, ' 

as w e l l  as  technical problems in completing major audits (problems in  gett ing 

access t o  information, need for legal advice) complicate any assessment of 

the degree to which the  audit "backlog" is a product of a shortage of manpower. 

It is evident, however, that  an increase in trained audit  personnel could 

produce a substantial  increase in the  processing of cases and a s ignif icant  

decrease i n  the number of cases opened but not actively worked. 

Increases in trained compliance personnel cannot be accomplished overnight. 

Of the 1185 regional compliance positions presently authorized , 1080 are present1 y 

f i l l ed .  Some regions actually have more personnel than they are  authorized; 

others have not f i l l e d  a l l  ai~thorized positionc. 'The continual 11iriny 



freeies, budgetary rkstraints, and personnel turnover have restricted FEA's 

efforts to increase the number of quaiif ied auditors. Hiring of compliance 
4 . , .  

auditors 'is done from civi l  Service Registers in accord w i t h  current re- 

gulations. Some departures from this system may be necessary to provide 

individual auditors w i t h  the particular mix of investigative and accounting 

s k ' i l l s  required by FEA, especially for h U ?  programs and Special Investigations. 

The Task Force also found a need for additional attorneys to support 

the compliance pr0~ra.2. FEA' s ~ompl  iance Briefing, prepared for the President- 

e lect ' s  Transition team in  December of 1976, summarized this need as follows: 

The review of a l l  enforcement documents is handled by 
the Regional Counsel offices and a special unit within 
the Office of General Counsel. While sufficient pro- 
cedures >exist, there is a need for an increased number 
of attorneys assigned to the compliance function, 
particularly in the regions. This situation is 
exacerbated by the fact that area offices a d  posts 
of duty do not have attorneys on s i te .  ?he absence 
of adequate legal staff delays the case resolution 
process and causes substantial amounts of audit work 
to have to be redone, thereby slowing down case 
closing . 
Comments by Regional Counsel ahd Regional Compliance Directors during 

Task Fo re  v i s i t s  to  a number of regions support this view. 

Responses to the questionnaires covering open violation cases over 

$100,000 indicate that close to $80 million of cases are identified as "back- 

logged in Regional Counsel". In a number of regions, : concern was expressed 

by compliance personnel that regional attorneys "had their own priorities" 

and were not sufficiently responsive to Compliance Division requests for 

expedited treatment of particular cases. Th i s  reflects the need for Regional 



Counsel to meet the dema~ds of a number of programs, as well as a difference 

of opinion regarding the most productive allocation of professional staff. 

This conflict in priorities, between off ices dedicated to the compliance 

program, could be substantially reduced if sufficient attorneys were available 

to handle compliance cases. 

Only two regions currently provide on-site legal support in outlying 

area offices. Many smaller area offices would not make Eul l  time urn of an 

attorney under present work loads. However, Regional Counsel for three addit ionai 

regions have indicated that a t  least one area office in  each region could 

make good use of a f u l l  time attorney. * Apart from concerns for profess'ional 

review and lines of authority, current staffing limitations would make it 

difficult for these .regional counsel' to maintain attorneys in area off ices 

or RARP si tes on a full  time basis. 

The Task Force has cons'idered and addressed elsewhere the need to have* 

attorneys included in the development of cases prior to preparatim of formal 

enforcement orders. Regardless of the organizational basis for such involvement, 

it appears that ,the early participation of attorneys in compliance cases is 

essential. Present staff levels ir, regional offices severely restrict the ' 

opportunity for close support for compliance auditors, as attorneys are often 

not free to attend conferences w i t h  firms under audit (and their counsel) 

* The identification of individual attorneys in  the regional office as re- 
sponsible for particular area of f ices or RARP teams has been' attempted 
by several regional counsel to provide greater responsiveness to ongoing 
needs for legal advice. I n  general, this appears most useful where the 
caseload of a given area off ice or the proximity of the office to' regional 
offices makes placement of an attorney in the office unnecessary. I t  
cannot provide the f u l l  range of responsive legal service requested by 
area offices with large caseloads or by major R A W  programs. 
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located a t  area off ices  or RAN? sites, and must concentrate t he i r  time on 

the required review of compliance orders, s l ight ing requests for  technical 

advices regarding ongoing audits.  a his has produced additional delays, 
, 

a s  cases f i r s t  reviewed by an attorney a f t e r  audi t  work has been completed 

sometimes must be substant ia l ly  redone t o  correct  e r rors  which could have 

been avoided with ear ly  legal  involvement. 

A survey of FEA's Regional Counsel indicated t h a t  of the 63 attorneys . 

. . 

presently on board i n  the  ~ e g i o n s ,  approximately 48 * were engaged i n  support 

of compliance ac t iv i t i e s .  Comments of the Regional Counsel indicated tha t  

an additional 23 attorneys would.be required t o  provide f u l l  support t o  

. the  compliance program, a s  presently conducted. I f  Task Force recommendations 

regarding.increased legal  support for  compliance programs a re  t o  be fu l ly  

impelemented, substantially more attorneys would be required i n  regional 

and area off ices  than t h i s  conservative estimate. Obviously, National Office 

requirements for  l ega l  services would a l so  dramatically increase .and' additional 

compliance attorneys would be required i n  the National Off ice a s  w e l l .  

1. Recommendations 

The number of attorneys i n  regional o f f ices  must be substantially 

increased t o  *?errnit the i r  act ive participation i n  audi ts  a t  ea r l i e r  stages, 

and attorneys should be deployed t o  area of f ices  or  RARe sites when appro- 

pr ia te .  In  f i l l i n g  these additional posit ions,  FEA must h i r e  attorneys 

with substantial  experience i n  enforcement, investigation and l i t i ga t ion .  

* This f igure  represents "man years" rather than attorneys, a s  a number of 
regions use individual attorneys on both compliance programs and the broad 
var ie ty  of other regional programs which require legal  support. This broad 
dis t r ibut ion of responsibi l i t ies  was seen by some regional counsel a s  pro- 
viding essent ia l  f l ex ib l i t y  and backup par t icular ly  i n  smaller o f f ices ,  
and an incentive' i n  a t t rac t ing  and keeping qualif ied attorneys. 



111-48 

The number of compliana? a u d i t 0 r s . h  regional offices,  area off ices  . . 

and RARP sites must a lso be increased t o  expedite current audits and provide 

suf f ic ien t  "backup" to  insure that  changes in personnel and other demands . . 

on professional time do not disrupt current audits. Auditors currently on . . .  

board and experienced in regulation of independent crude producers and NGL 

processors should be deployed in support of RAW programs. In f i l . l ing additional 

pos i t  ions, FEA should seek to employ investigative auditors ejtper ienced 

in  the development of criminal4 cases and major complex c i v i l  cases t o  provide 

support .for RAW audits and Special Investigations. Exception should be 
. . 

sought from prevailing Civi l  Service requirements where necessary to permit 

employment of such investigative accountants and others with particular 

s k i l l s  and 'experience urgently required. 

C. Processing of-Violation-Cases 

One of the mst significant factors tha t  has lead t o  the delay in pro- 

cessir-q cases is the multiple layers of review which have been established 

both within the ~egior i s  and a t  the National Office. The review process 'is 

both cumbersome and duplicative. A s  previously discussed, while there a re  

wide variations in the review process among Regions, there is a t  l ea s t  one 

basic element whicfi a l l  the Regions share - multiple levels of review wi th  

no meaningful turnaround time a t  any of the review stages and no management 

mechanism for forcing a decision a t  any point in the process. A review of 

F e  1217 pendinq violatio* cases reveals that the system i s  metimes used 

by persons as a means. of avoidirq the making of decisions and the resolution 

of cases. Ihe sending of an enforcement document back from a particular 

level  through the chain of review takes a period of time and it enables 

the reviewer t o  avoid having to  make a decision with. respect t o  the case. 



Moreover, the formal nature of the review system by i t s e l f  resu l t s  in 

consiaerable delay. If a t  any point there is a problem with a violation document 

a t  &y level of review, the document -is generally' f i l t e r ed  back down the system 

to the peison who brig inated the document t o  be '&hanged. For example, i f  a 

Consent Order is drafted by an auditor and makes its way up through the 

Area ~ & a ~ e r  to the Regional Director of Compliance and t o  Regional Counsel, 

and Regional Counsel wants t o  modify the document or get  some additional f i e ld  

work done, then the document is sent back through the  off ices  of the Regional 

Director of ~omGiimce, and 'the Area Manager, t o  the auditor where the changes 

are  made or the additional work done. This obviously takes a considerable 

period of time and unnecessarily delays the conclusion of the case. 

An example 'of how the review system is con t r ibu t iq  heavily to the delay 

of pending cases is the following crude o i l  producer case. The case w a s  opened 

i n  September of 1974. Field work w a s  s tar ted in that  month and the audit 

and investigation w a s  completed in  March of 1975. n o  months l a t e r ,  the NOPV 

was drafted by the auditor and was forwarded t o  the Area Manager for review 
. . 

' in May of 1975. Five mnths  l a t e r ,  in  0ctober of 1975, the case w a s  sent t o  
- .  

the  Regional Director of Compliance for h i s  review. The Regional Director 

of compliance passed the case on to the Regional counsel ' s Office. 

Four months l a t e r ,  in ~ebruar;  of 1976, the Regional Counsel's o f i i ce  

passed the case back to the Regional Compliance Office. From ' there it went 
L ' :  

. . 

to the National ~cxnpl iance Off ice which the ca& on to the   at ional . 

Office of General Counsel in March 1976. In June 1976, the General Counsel's 

Office sent the case back t o  Regional Compliance who in turn sent it back 

t o  the Area Manager who f ina l ly  was able t o  issue the NOPV one year af ter  

it was drafted. The progress of t h i s  case is not unlike a substantial  number 

of the other cases vhich the Task Force has uncovered during its studies. 



Further compoundiq the problem of the multiple layers of review is 

the extent of review afforded to violation cases as they pass through the 

system. The review at various levels is redundant and this has the obvious 

effect of slowing up the review process for that particular case as well 

as other cases whicfi are waiting to be reviewed by the particular reviewer. 

The nature of review at each succeeding level must be streamlined if the . 

system is to work. 

An additional factor which has significantly impacted on the completion 

of violation cases and audits is the fact that attorneys get invcrlvd i n  

the case resolution process at much too late a- point. Normally, iin attorney 

does not see a violation document until after it has been prepared by an 

auditor and reviewed by a t  least h i s  Area'Manager." I n  a large number of 

cases, the case w i l l  go through several levels of review u n t i l  it reaches 

the attorney only then to be returned to the auditor due to a misinterpretation 

of the regulations or for some other reason. If the attorney had been working 

w i t h  the auditor from the outset, this could have been avoided. 'here are 

significant legal issues a t  the various stages of the audit and preparation 

of violation.documents and an attorney must be involved. . . 

An additional factor further complicating and delay inq the resolution 

of cases is an inadequate number of qualified attorneys to fully and effectively 

service the audit staff. The Regional Counsel a t  the present time "clearly 

do not have sufficient manpower to process the violation cases within a 

reasonable per id of time. 
. . . . . . .  

* I n .  same area offices where the attorneys are located, this is not true. 
I n  addition, in the New York Regional Off ice only attorneys prepare certain 
violatian documents. (Seepp.. 111-28 to 111-31, supra.) 



I n  some of the la rges t  regions which the Task Force vis i ted,  the 
* 

most s t r iking element of the relationship between auditors and attorneys 

was its adversary nature. I n  one region, the s i tua t ion  had degenerated t o  

such a degree t h a t  the  auditors and attorneys were not even speaking t o  one 
t.,, - . .: .I... 

another on a d i r ec t  basis. In  another region, the  Regional Counsel and 
. . 

Regional Director of Compliance were corresponding i n  writing with respect 

t o  cases. T h i s  c lear ly  had an adverse e f f ec t  on the completion of violation 

cases and audit  cases. 

This unsatisfactory relationship has developed for  several reasons. one 

key reason is dual i ty  of cormnand t o  which the  attorneys a r e  subjected. Attorneys 

and auditors a r e  responsible t o  dif ferent  persons. Attorneys a r e  being asked 
. ' 

t o  perform compliance functions but a r e  not accountable t o  compliance persons. 

This is not a workable s i tuat ion.  I t  does not permit . the developent  of t h e  

kind of e s p r i t  de corps which is v i t a l  t o  an e f fec t ive  enforcement program. 
s t 

The Compliance process, a s  currently structured, is overly dependent 

on the ro l e  of the  ' ~ e ~ i o n a l  Administrator. Due t o  the  organizational s t ructure ,  

it is. the  Regional Administrator who must insure t h a t  the  Regional Counsel and 

the  Compliance Director work,together e f f ic ien t ly .  The Regional Administrator's 

problem i n  bringing the  Regional Counsel and Compliance s t a f f  toge ther , in  

a firm and e f f i c i en t  working relationship is made more d i f f i c u l t  by the 

two separate chains of command over the  Regional Counsel previously discussed. 
... 

1. Recommendat ions 

The Task Force r e c m e n d s  that:  

(1) the Process for  the  review and issuance of formal documents 
. . 

be simplified and t h a t  ce r ta in  redundant leve ls  of review be elminated. 



(2)  A realistic turnaround time be established with the assignment of 

spec i f ic  responsibil i ty t o  'assure the  goais a re  met. 

( 3 )  The manner of review should be made less formal, where appropriate. 

( 4 )  The nature of review should be lessened a t  each succeeding level  

and concurrent review be u t i l i zed  where possible. 

(5)  Attorneys and auditors should a c t  as  a team i n  the investigation 
. . 

and resolution of cases involving violations o i  FEA regulations. The 

re la t ionship of attorneys and auditors is discussed i n  the Organization 

D . Inadequate U s e  of Extensive Audit./Tnv~st i,:qative 
pjcocedures and Enforcement Powers. 

- 

1. Subpoena Issuance and Enforcement 

( a )  Subpoena Issuance - 
(i) FEA Practice . .. 

under 10 C.F.R. S205.8, the  FEA is authorizid t o  require the attendance 

of a witness or  the  production of documentary or other tangibls  evidonoc i n  . . 
the possession, ur under t he  control, of the  person served or both. The ~ e g i o n a l  

Adninistrators have been delegated the authority (with powers of re-delegation) 

t o  issue subpoenas. Section 3.904.05 of t h e  Compliance Manual'suggests t h a t  

a subpoena should only be used a s  "a l a s t  resor t  a f t e r  an investigator has 

exhausted a l l  of the  proper avenues available for obtaining information." 

F i r s t  t he  investigator is told he should seek information by verbal request 

and i f  t h a t  is not honored the investigator should follow up t h a t  r q u e s t  

w i t h  a "sof t  approachtt letter. I f  the letter does not obtain resu l t s ,  the 

person should be advised t h a t  f a i l u r e  t o  provide t h e  information requested 



leaves the investigator. with no al ternat ive but t o  recommend t h a t  a subpoena .,, , ,  .: 

be issued. 
.. . . . .  . . . , . . 

Moreover, the same section of the  Compliance Manual provides t h a t  the 

Area Manager, ~ e g i o n a l  ~ i r e c t o r  of Compliance and ~ e g i o n a l  Counsel m u s t .  
,. . . . 

a l l  concur i n  the  issuance of a subpoena pr ior  t o  its execution. Beyond 

t h a t ,  for  regional cases, all subpoenas must be executed by the ~ e g i o n d  

Administrator o r , h i s  delegate. In  addition a l l  . requests . for  subpoenas must . . 

be accompanied by a brief memorandum explaining the necessity. of . its . issuance, , . 

The Camp1 iance Manud also.  . provides, . .  procedures for a response, to, the  
. . 
. . 

subpoena. Under 10 C.F. R 205.8, it is specif id tha t  'a' person .served' w i t h  
. . 

a subpoena may within 10 days from da te  of s e rv i ce ,  f i l e  with t h e  issuing 

o f f i c i a l  an application requesting t h a t  the subpoena be quashed- or modified. 

This application automatically s tays  the subpoena f o r  10 days a f t e r  service,  

and i f  the application is received within t h a t  10 day period, the  s tay  w i l l  

remain i n  e f f ec t  u n t i l  a feview of t h e  request has been completed by the ' 

' ' 

issuing off iciil .  I£ the issuing o f f i c i a l  denies the application, the perion ' 

may apply 'within 10 days of such denial t o  the Regional Administrbtor, or 

i f  it is 'a national case to' the applicable Assistant ~dmin i s t r a to r  or off  ice 
. . . . . .  . . - 

nirnctor t o  iequksf that the  subpceni be quashed or  modified'. 

I f  an adverse decision is rendered a t  the  second leve l ,  or if no deck ion  

is rendered within 20 days, ' t h e  person may within ,10 days ' thereafter , pet i t ion .  
. . . . .  . , 

the  off i c f  of private ~ r i e v a n c e s  and Redress f o r  re l ie f  and the return .of ' 

.' 

. . 
a w r i t  of review. Relief a t  'this th i rd  level ,  according t o  ' the  C q l i a n c e  ' 

Manual, is premised on the a b i l i t y  of an applicant t o  demonstrate h i s  c i r -  

cumstances a r e  so exceptional t h a t  immediate review is warranted t o  correct  

substantial e r rors  of law.or cure gross abuses of administrative discretion.  
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.National Compliance has recently conducted a regional study of the  history 

and eff icacy of the  use of C O ~ ~ U ~ S O ~ ~  process by the FEA. I n  t h a t  study, it 

was found t h a t  a s  of June 10, 1977, the  regions hdd records of issuing 191 

subpoenas. A l a rge  majority of t he  subpoenas were for  documents, with f i ve  

subpoenas for testimony. Seventy-five percent of the  subpoenas were i n  the  

r e t a i l e r  and reseller programs. The study found t h a t  the  review and clpproval 

process for  issuance of subpoenas h i s to r i ca l l y  has been qu i te  lengthy, ranging 

up t o  several months. I t  a l so  found many examples of excessive time delays 

even fo r  fr iendly subpoenas, although t h i s  time delay apparently has  been 

s ign i f ican t ly  . .. reduced recently. The study a l so  found a 'general reluctance 

a t  t he  FEA t o  use subpoenas i n  order t o  gain access t o  documents and an even 

grea te r  reluctance t o  use the  subpoena t o  take testimony.   his was confirmed 

by the Task Force's regional o f f ice  v i s i t s  and our interviews w i t h  other persons. 

The s t a t i s t i c s  re la t ing  t o  the  issuance of subpoenas a l so  supports t h i s  con- 

clusion. 

One of t he  reasons for  t h i s  reluctance is the  f a c t  t h a t  the  processing time 

t o  issue a subpoena is too long fo r  the  subpoena t o  be an effect ive  investigative 

tool.  In  addition there  is a f ee l i ng , t ha t  issuing a subpoena w i l l  - . .  jeopardize 

t h e  resolution process and t h a t  i n  the long run the  auditors a re  be t te r  off 
'I., . 

working with delays but increasing the l i ke l i hwd  of a settlement. 

There a r e a l s o  a l a rge  number of instances where subpoenas had not been 

used a l t hough , a t  l e a s t  on the  surface, the use of a subpoena appeared warranted 

and t h e  person interviewed appeared t o  want t o  use it. When asked why a subpoena 

was not issued i n  a par t icular  matter, e i t he r  one of the  reasons c i ted  above 



w a s  given or the person being interviewed rea l ly  could not come up wi th  a reason. 

I n  several instances, the response given was t h a t  Regional Counsel or  Compliance 

would not support its issuance. 

Although t h i s  f a c t  has not been documented by the Task Force, t h e  r e l u c t a c e  
, 

t o  use subpoenas and other forms of compulsory process appears t o  impact sub 

s t an t i a l l y  on the a b i l i t y  of the  agency t o  complete audi ts  and investigations 

especially in  s i tuat ions  involving serious or w i l l fu l  violations of the FEA 

regulations. In,..nany ins,&nces, the  . lack . of use of compulsory process has led 

t o  substantial. delays i n  receiving, or t o  the  non-receipt o f ,  documents from ' 

persons and e n t i t i e s  t o  whom requests have been 'made. 

In  addition, the FEA has not u t i l i zed  the option of obt'aining investigative 

testimony compeling the witness t o  answer under oath w i t h  t h e  th rea t  of perjiiry 

i f  h e  does not tell the t r u t h .  The lack of use of investigative testimony has 

a lso forced t h e  agency i n  cer ta in  instances where a party has refused.to provide 

information, t o  go back and redo a portion o f , t h e  investigation, thereby increasing 

the time for  resolution of the  matter. 

( ii) Recommendations 

A subpoena is a very effect ive and e f f i c i en t  means of information gathering 

during audit and investigative a c t i v i t i e s  and the Task Force recommends that :  

(1) FEZ4 begin t o  use the subpoena a s  one of its fundamental investigative 

too ls  especially in. those instances where there  have been indications of violations 

of the regulations or where there  is some kind of refusal  by the person from 

whom the  information is requested t o  provide t h a t  information on an expedited 

bas is. 



(2)  Detailed t ra ining and instructions be provided by FEA t o  its s t a f f  

on the  use of subpoenas. 

( 3 )  ~xcess ive  deiay i n  review and approval of subpoenas be eliminated 

by delegating t o  the  &torhey assigned t o  the  case * the  responsibil i ty 

for  its issuance, with the  attbrney having the opt ion, i f  he has ariy ¶uestions 

concerning its issuance, t o  bring it t o  the a t tent ion of a senior attorney 
. . . . 

i n  compliance. . . 

(4)  A procedure be devised for  assuring quick and effect ive follow 

up when subpoenas t h a t  have been served a re  not camplied wi th ,  (See discussion 

of subpoena enforcement, i n f r a ) .  

(5) PEA comence using subpoenas t o  compel t h e  testimony of pe'rsons 

who a r e  under investigation so a s  t o  make and perserve a record i n  anticipation 

of subsequent enforcement action. 

(6) ~d rn in i s t r a t i v i  Proceedings t o  quash a subpoena should' be streamlined. 
' 

(b) s u b p i i d  Entorcement 
1 

( i) FEA Practice 

under t h e  present system, i f  a firm f a i l s  t o  comply with a snh&na, 
6 

then a recommendation for  subpoena enforcement is f i l t e r ed  through the FEA 

system much the  same way t h a t  t he  issuance of a subpoena proceeds. once it 

goes through the  Regional o f f  ice  system, it then comes t o  the National Office 

and ultimately t o  the off ice o f  General Counsel. The 'off  ice  of ~ e n e r a i  Counsel 

then personally transmits the matter t o  the Department of Justice'who then 
' 

designates the  particular U.S. Attorney assigned so the subpeona can be enforced. 

* This assumes tha t  attorneys w i l l  be normally assigned t o  audi ts  and investi- 
gations in  the  future. See discussion a t  pages 111-45 t o  111-47, supra. 



T h i s  procedure is cunbersome, unnecessary and obviously serves t o  delay 

the enforcement of the subpoena w i t h  the  resul tant  delay i n  obtaining the  

information and completing the audit  or investigation. Further, the  delay 

in  get t ing a subpoena enforced has a negative e f f e c t o n  the incentive of investi- 

gators t o  issue them. In addition, the Department of Justice and the various 

U.S. Attorneys have very large caseloads and subpoena enforcement actions 
, . . . 

referred t o  them a re  not treated with the highest p r ior i ty .  

( ii) Recommendations. ------- 

The Task Force recommends that:  

(1) The FEA must seek from t h e  Department of Just ice  t h e  authority t o  enforce 

its own subpoenas and i f  it is unsuccessful, it should seek leg is la t ion  from 

Congress t o  accomplish.that goal. 

( 2 )  Until t h a t  authority is received by the FEA, a system be set up w i t h  

specif ic  turnqound times so t h a t  it should not take more than two weeks  from 

the refusal  of a person t o  comply with a subpoena till the point where the 

matter ends up i n  the hands of the Department of Just ice .  This could be accom- 

plished by, for  instance, streamlining the  leve ls  of review within a ~ e g i o n ,  

between the .Regional and National Off ices  and between FEA and ~ u s t i c e ,  so 

t ha t  the  matter can be presented quickly t o  a U.S. Attorney for immediate 

a c t  ion. 

( 3 )  The attorney authorized t o  approve issuance of a subpoena should be 

authorized t o  handle subpoena enforcement including d i r ec t  contact with the 

necessary U.S. Attorney's Office. 



2. Special-Report-Order Process 

( a )  FEA Pract ice  

According to the Compliance Manual, the Special Report Order ("SRO") 

was developed in order to help expedite audits. The FEA determined tha t  a f t e r  

a random sample of audit  uni ts ,  where various types of violations were uncovered, 

it would be appropriate to have the audited ' f i n  determine 'the f u l l  extent 

of a violation and its dol lar  impact. Ihus, the agency developed the SFXI, which 

requires an a u d i t 4  firm to perform specified calculations necessary for  the 

FEA t o  determine the actual  f u l l  magnitude of a discovered violation or the 

amount of dol lar  refunds t o  individual customers. The broadest authority t o  

require such reports is in Section 13(c)  of the FEA Act of 1974 (See discussion , . 

of enforcement author i t ies  i n  Chapter V inf r a )  . - . :  

The Compliance M u a l  s e t s  out the c r i t e r i a  as t o  when an SFUI should 

be used. The. SRO should be used if there is a .  certain.  definable violation 

which is believed to  'be present throughout a ce r ta in .  universe of firms. In 

addition it can be used where sampling audit  uncovers wrongdoirig, but the 

magnitude.and exact description of the violations are more dif f icu1t : to '  define. 

Thus, the SRO is used to require the f i n  t o  perform calculations and data 

gathering which are necessary to  the audit.  m e r e  is also discussion.of the 

use of an SRO as part  of another formal action. That is to  say, a Remedial 

Order or Consent Order is issued with respect t o  cer ta in  ident i f iable  violations 

and the  SRO is made a par t  of the Remedial Order, in order t o  require the 

firm t o  develop the calculations t o  determine the f u l l  extent of violations. 

Onoe an SRO is prepared for issuance by the  Regional Off ice, a copy must 

be sent  t o  the National Off i ce  of Compliance Operations for review a f t e r  

issuance. 
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(b)  Use'of -SRO 

The agency is not currenly using the SRO a s  an ef fectiire investigatory 

tool. Seven out of the ten regions had averaged s l igh t ly  over two SROs for 

the nearly two year5 since the instructions were put' . into the Compliance Manual. 

. . The other three reglons ( IV, V and VII ) have averaged eight SROs. 

In the various regions, there is an unjustif iable skepticism regarding 

the enforceability of the  SElO. There is a fear that  'if the SRO is challenged, 

it may lose in  & u r t  and thus there is concernabout putting, substantial  

time in its preparation. In addition, the Regional Offices do not believe 

tha t  mst firms can comply w i t h  an SRO due t o  the technical d i f f i cu l t i e s  and 

ambiguities of the regulations. 
i 

Another reason for the lack of use of SKQs is the cumbersome regional 

review process. ~ e n e r a l l ~  the SRO is reviewed in the same manner as other 

formal actions. Further, there is apparently a lack of understanding by many 

auditors and Area Managers of how and when t o  use an SFO. In fact, .there a r e  

some persons who have no idea of the value of an SKQ. A s  a resu l t  of the 

lack of use of the SFO,, there have been a large number of audits whi& ei ther  

have not keen completed or have been'substantially,delayed because the FEA 

s ta f f  has had to calculate the' potential  violations.  his delay may have been 

avoided i f  the SFX3 procedure had 'been effectively ut i l ized.  

( c ) Recommendat ions 

Like a subpoena, the SElO is another auditing and investigative tool which 

should be ut i l ized by the FEA much more frequently in order t o  aid in the 

completion of. t h e  audits and investigations. To achieve the optimum use of 

the  SElO, the Task Force recommends that: 
. . 



(1) The SlXl be ut i l ized as a primary audit and investigative tool. 

( 2 )  Auditors and investigators be trlained in the writing and the use of 

an SFO. 

( 3 )  The Compliance s t a f f  be given, assurances by FEA of the enforceability 

of t he  SFO. 

( 4 )  The administrative process for issuance of SFOs and for quashing SROs 

bc ctrcanlined. 

( 5 )  A *stern be developed where there is adequate follow up t o  assure that  

the  SRO is beinq campleted within a w r t a i n  prescribed timc cchcdule. 

E. Civil  Injunctive Authority 

Another cause of delay of case resoliltinn and ultimate reoovcry of wercharges 
3 

is the f a c t  that  the FEA basically does not use the  f u l l  panoply of c iv i l  remedies 

available t o  it. The approach of the agency t o  date has been t o  basically use 

the administrative process for effecting complianoe w i t h  FEA Regulations and 
. . 

the agency has used the Department of Just ice  only to seek enforcement of the 4 

agency's administrative orders. 

Under Section 204 of the Economic Stabi l izat ion Act of 1970, the FEA has 

the authority t6: 

"request the Attorney General t o  bring 'a 'c ivil  injunctive 
action to  enjoin a person from violating any order or I .  
regulation under that-  A c t  i f  tha t  person has engaged, is. 

' 

engaged or is about t o  engage i tya violation of such order 
o r .  regulation. " 

In  addition, the court may also order res t i tu t ion  of mnies  received in violation 

of any such order or regulation. The FEA ,has brought few c i v i l  'injunctive actions 

seeking a judgment of permaknt injunction enjoining a person or en t i ty  from 
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v io la t ing  an order  of  the agency . , .  o r  a regulat ion.  I n  add.ition, t h e  agencyhhas . . .  . 

not used t h e  r e s t i t u t i o n  provision t o  recover monies obtained i n  v io la t ion  of  

an order  o r  regulat ion.  

The administrat ive process is a cumbersome p rac t i ce  a s  u t i l i z e d  by ' t h e  
- .  

FEA f o r  compliance purposes. A s  more f u l l y  explained elsewhere i n  the repor t ,  

t h e  administrat ive process has ,been.bese t  w i t h  problems due t o  numerous f a c t o r s  

including, among o the r s ,  the time delay  it takes  f o r  an enforcement ac t ion  . - 

t o  go through the review process within t h e  Regional Office and t h e  ~ a t i o n a l  

, Off ice  and a l s o  t h e  way TTn which the Off ice  of ~ x c e p t i o n s  and Appeals and 

t h e  cour t s  have been u t i l i z e d  by v i o l a t o r s  t o  f r u s t r a t e  t h e  implementation . . 

of agency enforcement orders .  A s  a r e s u l t  of these  problems, a tremendous 
. . 

delay has developed i n  t h e  'c'ime it takes  f o r  a Consent Order, NOPV or Remedial 

Order t o  be issued and then complied with. . , . . 

Even i f  t h e  FEA could attempt t o  u t i l i z e  its c i v i l  in junct ive  o r  o ther  
. . , . 

powers, it would probably not  be' very e f f e c t i v e  under t h e  present  system. 
I 

F i r s t ,  s ince  t h e  FEA cannot bring its own c i v i l  ac t ions ,  a l l  mat ters  would 

have t o  be re fe r red  t o  the Department of J u s t i c e .  This  bu i lds  i n  considerable 

delay i n  p r e w r i n g  t h e  r e f e r r a l  memo and f i l e ,  having t h e  matter proceed 

th ro~ lgh  the various review l e v e l s  within FEA and hdving the Department of 

J u s t i c e  l e a r n  the f a c t s  and l e g a l  theor ie s  of t h e  case. I n  addit ion,  t h e  , 

Department of ~ u s t i c e  does no t  present ly  hdve the manpower t o  hdndle an 

increase i n  FEA cases. I n  t h e  l a s t  yedr, the Department of J u s t i c e  devoted 

four man ye& s t o  FEA enforcement mat ters  . ~ i n a l  l y  , the Department of 

J u s t i c e  has n o t  been.involved i n  the formation of t h e  philosophy which under- . 

lies t h e  regula t ions  nor has it t h e  exper t i se  i n  deal ing  with the complicated 

i ssues  which a r i s e  under them. 



1. Recammendat ions 

'he Task Force recommends that the FEA begin to use its f u l l  range of 

civil enforcement powers in order to seek full and effective compliance w i t h  

agency orders and regulations. The The Task Force specifically recommends 

that: 

(1) The civil injunctive authority under Section 209 of the Economic 

Stabilization A c t  of 1970 ,be utilized more frequently and in  a much more effective 

way as an enforcement tool. 

( 2 )  The FEA seek the authority to handle its own civil injunctive cases. 

F. Settlement of'compliance Actions 

1. Consent Orders 

(a)  FEA Practice 

After an audit is completed and a possible violation identified and the 

firm under investigation indicates it w i l l  comply, the FEA usually w i l l  

enter into a Consent Order w i t h  that firm. When the proposed Consent Order 

is for over $500,000 . (excluding . penalities) and it has been signed by the 

firm and the FEA, the Cmpliance Manual requires that it be published in the 
. . 

Federal Register a d  a press release be issued highlightirg the significant 

facts of the Consent Order. There is a waiting period of at  least 30 days 

f r m  the date of publication in the Federal Register before the Consent Order 

becomes final . 
The-Consent Order procedures also have contributed to the delay in the 

resolut'ion of pending cases. Firm under audit 'have used the Consent Order 

procedure as a way' of delaying the ultimate resolution of the case. This has 

occurred in two ways. First, a very signif icant'.length of time elapses after 



the Consent Order is f i r s t  proposed and negotiations take place un t i l  the  

Consent Order is signed and pb l i shed  in the Federal Register. The passage 

of time is a 'benefit to .the 'firm, 'since it is 'able t o  "not comply". 

In addition, .some firms'use the consent Order procedure as a 'process 

to get  discovery of the FEA's case a t  an early stage. This is accomplished 

as  follows: A firm .indicates it is interested in discussing settlement 
' 

an3 - it gets  a copy of a d ra f t  consent Order f r m  the FEA. The f irm then spends 

a s ignif icant  period of time w i t h  the FEA discussing the violations and ;ifter 

g o i q  'through th i s  process it determines not to sign the Consent Order. This 

. . obviously delays the completion of the case because if  the Consent Order ,is 

.; not signed, then the FEA must go back and ei ther  issue an NOW or  Remedial 

Order and then go through the process of gett ing that  Remedial Order enforced. 

(b) " ~ e c o h e n d a t  ions 

The settlement of compliance actions is v i t a l  t o  an effect ive compliance 

program. In order t o  insure tha t  the settlement process is not being abused 

there ought t o  be bu i l t  in a ' specif ic  time period by which Consent Orders 

must be negotiated and completed and there must be sameone responsible for 

monitoring that  time period and assuring that  it is met. In '  addition, the 

FEA should kk sensi t ive  t o  a f i i m  using the consent process as a means of 

discovering the agency's view of how the firm has violated the regulations. 

G. Ability t o  Compromise Overcharge and the Interaction of 
Overcharges and Penalty.,in Negotiations 

Another factor which has impacted upon the effectiveness of the settlement 

procedures a t  the FEA has been the perception a t  the agency of its ab i l i t y  

to negotiate with a firm the overcharge violation tha t  has been uncovered. .. . . _ - _  



The FEA has taken the position that the agency caimot compromise the overcharges 
. . 

since the none; does riot belong to the FEA..' ih is has led to some very 'difficult ' 

negotiations. ' FO? example, there have 'ken cases where a ' f inn has ken or is 
. 

.. . 
willing to pay back a substantial portion of the overcharges and the agency% 

would likg to & 'able to sett le the case dn that basis. However, because of 

its position on overcharges, the negotiations have broken off 'and .the agency 

must now issue afi NOW or Remedial order and has t o  fight themattor through 

the dministrative process and the courts.   not her problem which has arisen 

in settlement discussions involves the situation where the agency and the ' 

firm reach agreement on the amount of 'wercharge but are'not in agreement 
' 

. ' I  

on the. amount 'of penalty' to b paid. On& again in those situations, negotiatio&< 

normally break off and the agency proceeds through the administrative process 

and the courts to .seek recovery. 
. . 

1. Recommendations 

The Task Force recommends that the agency compromise the amount of wer- 

charges as discussed in the Enforcement Authority Section of this Report (Section. 

V) in certain specific instances. 
.: 

H. ~ & p l  iance. Procednres 

AS presently described in the Compliance Manual, the compliance procedures 
. . 

relating to the resolution of cases are extremely specific in detail. Because ' 

.: . . . 

of thi5"'specificity, the agency has lost some flexibility in handling compliance 

mattcirs ' a d  this has resulted in delay in the resolutibn of cases. While theie 

must be agency guidelines on how to proceed 'bith a compliance matter, an effective' 
.. . 

\ enforcement operation needs the flexibility to adopt forms or procedures to '  
' . ,  



the fac t s  . . and circumstances of a particular case in order to conclude the 

case successfully and as quickly as possible. The ~ompiiance Manual, as . , \  

interpreted by the FEA s t a f f ,  does not provide t h i s  f l ex ib i l i t y  an3 t h i s  has . . 

contributed to  the delay in the resolution of pending cases. Moreover, as 

presently constituted, the compliance process has bu i l t  in tremendous delay 

within the case processing and case resolution system and t h i s  has a lso 

contributed. to thebacklog. of pending matters. 

1. Recomndations 

The Task Force believes that  the en t i re  process of case resolution ought 

to be streamlined an3 additional f l ex ib i l i t y  be given to  the Compliane s t a f f  . 

in order to premit it to  carry out its functions in  a more effective way. .- 
The s t reaml in iq  of the Compliance -Manual can be accomplished without sacr i f ic ing 

the control aver the cases by National Office and the maintenance of a uniform ' 
\ 

compl'iance pol icy. 

I. Morale 

1. Program Uncertainty 

Historically one of the big causes of delay in compliance case resolution 

has been the philosophy of decontrol an3 uncertainty as to the continued 
i; 

existence of the agency. The e s t a b l i s m n t  of a permanent Department of 

Energy, the comitment in the National Energy plan t o  maintain price -controls 
. . 

on crude o i l  for so long as the world price of crude o i l  is determined by OPEC, 

a d  a clear intention to prosecute .vigorously past  violations for products 

which are decontrolled, should have the effect  of providing the commitment to 

the compliance operation which is necessary in order t o  have it operate in .a 



e f f e c t i v e  manner. I n  addi t ion ,  t h e r e  has not  been t h e  type of  s ign i f i can t  

input  by t h e  Compliance s t a f f  i n t o  in te rp re ta t ions  o r  resolu t ion  of pending 

i s s u e s  i n  the regula t ions  and i n  t h e  formation of pol icy  f o r  t h e  agency. 

Numerous regulatory changes which have taken p lace  without s i g n i f i c a n t  input 

o f  t h e  Compliance o w r a t i o n .  I n  many instances,  changes made without taking 

i n t o  considerat ion t h e  Compliance point  of view have complicated t h e  task  
. . 

f o r  the Compliance opera t ion .  

Another f a c t o r  which has  impacted on t h e  resolu t ion  of Compliance cases  

has  been the  uncer ta in ty  crea ted  by t h e  approach by Congress and t h e  pas t  

Administratj.ons t o  t h e  various programs which t h e  agency administers.. I n  t h e  

course  of  the  l a s t  four  .years, there have been a number of s h o r t  term program 

extensions by Congress having a very negative impact on t h e  morale of personnel 

i n  t h e  Compliance operat ions.  I t  is a l s o  perceived by t h e  compliance' s t a f f  

t h a t  t h e  compliance operat ion has been placed i n  an i n f e r i o r  pos i t ion  . i n  FEA'S 

organiza t ional  s t ruc tu re .  Hence, it does not  be l ieve  t h a t .  its needs a r e  given 

t h e  kind of  a t t e n t i o n  'by t h e  Administrator t h a t  a r e  necessary i n  order t o  

have him respond t o  problems t h a t  e x i s t  i n  its operat ions.  Compliance fu r the r  

be l i eves  t h a t  its programs do no t  g e t  t h e  kind of p r i o r i t y  i n  t h e  agency operat ions 

which are needed t o  have them operate' e f f e c t i v e l y  . 
A s  a r e s u l t  of khe problems of t h e  agency which have been iden t i f i ed  

throughout t h i s  s tudy,  there .have  been a tremendous number of  outs ide  persons 

who have had an influence on t h e  Compliance operat ion of  t h e  agency. There 

have been numerous Congressional i n q u i r i e s  and demands placed on t h e  agency. 

These demands have necess i ta ted  a change i n  p r i o r i t i e s  i n  handling cases,  

r ea l loca t ion  o f  people and i s o l a t i n g  people i n  order  t o  respond t o  these  



inquiries. In addition, OM3 has had an impact on the agency .and the agency 

has spent a considerable amount of time resppnding t o  the cr i t ic ism of Congress 

and OMB. Moreover, compliance has expended considerable t i m e  in responding 

t o  GAD reviews and. inquiries. Also, as is .discussed in other par ts  of t h i s  

report, t he  system of review, and the other problems which have been identified 

as impeding the compliance aperation, have had a to l l ing  e f fec t  on the operations . 

of .  the complianoe unit. It has weakened morale considerably. It has. contributed 

t o  the high'turnover ra te  which has been identified previously as exist ing 

a t  the agency. 

To s o m e  extent the problems. which have been ident i f  i'ed, have created a 

defea t i s t  a t t i tu*  a t  the agency. However, given a l l  the problems that  ex is t ,  

the Task Force has k e n  t ru ly  surprised a t  the dedication of a s u b t a n t i a l  

number of the compliance s ta f f  t o  the task a t  hard and amazed that  the  s t a f f  

has been able t o  operate as effectively,  given the complexity of the system, 

the nature of the regulations, the a t t i tude  of prior top management and the 

lack of coordination and the indirection which ex is t s  a t  the agency. 

There has been considerable' tension between lawyers and auditors in 

the various regions. In one region, the Director of Compliance and Regional 

. Counsel c~munica ted  by memoranda for a f ive  month period. In addition, a 

, similar tension ex is t s  between the Regional Of £ice and National C,ompliance 

Office.. In the past ,  there has been a feeling in the regions that  t h e  National 

Off ice does not have the ab i l i t y  or experience , to review their  work. This 

tension.amorq s ta f f  had reached serious proportions and substantially impacted 

on the qency ' s  ab i l i t y  t o  resolve cases and complete audits. 
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2 . Recammendat ions --- 
While solving t h e  o ther  problems which have m e n  i d e n t i f i e d  as impacting 

on successful  and expedi t ious  movement of  pending cases, i n  t h e . l a s t  analys is ,  

t h e r e  is nothing more c r i t i c a l  t o  such success then developing an e s p r i t  

d e  corps  wi th in  t h e  agency and improving the morale of the agency. This can 

be accomplished i n  many ways. ~ i r s t ,  t h e  uncer t a in t i e s  which have been b u i l t  

into the various programs and which hdve been permitted t o  continue t o  e x i s t  

throughout t h e  agency's opera t ions  have t o  be pu t  t o  rest. The dgency personnel 

must be given the c l e a r  cammitment t h a t  t h e  dgency is  goinq t o  continue and 

that t h e i r  wor'k 'is v i t a l  t o  carrying ou t  t h e  mandate of 'Congress and t h e  

Administrat.i.nn . 
., . '.a 

I n  addi t ion ,  l i n e s  of communication must be strengthened within t h e  Regions 

'and between the ~ e g i o n a l  Off ices  and t h e  National Off ice  s o  a s  t o  t r y  t o  develop 

a team approach t o  e f f e c t i n g  compliance with FEA regulat ions.  The s t a f f  of 

Compliance must be a b l e  t o  f e e l  t h a t  t h e r e  is support from the t o p  personnel 

within t h e  agency f o r  what they are '  doing. This can be manifested i n  many 

ways, including responding t o  reques ts  f o r  addi t ional  personnel, prompt resolu t ion  
, . 

of regula tory  mat ters  and i s sues  which impact on them, a s  w e l l  a s  more frequent  

and better comm"nications with them and an expression of  i n t e r e s t  and concern, 
I 1 

by t o p  management i n  what . they are doing. 

The agency and more p a r t i c u l a r l y  t h e  Compliance e f f o r t  of the agency, 

is only as good as the people who a r e  carrying it out .  I t  is e s s e n t i a l  t h a t  

t h e  Compliance s t a f f ' s  morale be improved i n  order  t h a t  they can c a r r y  out  

t h e i r  mandate i n  a more e f f e c t i v e  way. 
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J. Ehforcement and Auditing Strategy 

Currently, t o p  p r i o r i t y  is given t o  cases  of poss ib le  w i l l f u l  v io la t ion  

( p r i o r i t y  A cases)  . Second p r i o r i t y  is given t o  those cases  ( p r i o r i t y  B) 

which have been open f o r  more than one yedr and i n  which t h e  iden t i f i ed  

poss ib le  v io la t ion  exceeds $150,000. A four th  p r i o r i t y  D is assigned t o  

thoses cases t h a t  are suspended awaiting in te rp re ta t ion ,  guidance, o r  a 

ru l ing .  A l l  o ther  cases a r e  t h i r d  p r i o r i t y  C. 

Over t h e  l i f e  of t h e  program, d i f f e r e n t  p r i o r i t i e s  have prevailed. 

A t  one po in t ,  p r i o r i t y  was given t o  products with a high v i s i b i l i t y  (gasoline;  

home heating o i l  ) o r  a c t i v i t i e s  of high v i s i b i l i t y  ( independent retailers 

and resellers) t o  the public  o r  t o  t h e  Congress o r  t o  both. Many of these  

inves t iga t ions  were of f i rms whose records were inadequate, making t h e  a u d i t s  

d i f f i c u l t  t o  c lose .  Now, with changed p r i o r i t i e s ,  t h e  l e v e l  of e f f o r t  has 

dropped and cases  a r e  accordingly prolonged. 

Another set of p r i o r i t i e s  is imposed by the so-called "nat ional  goals". 

They a r e  f ixed i n  t h e  context  of t h e  agency's budget. For each of t h e  t e n  

programs, a determination is made of the percentage of t h e  t o t a l  universe 

of f i rms.subjec t  t o  t h e  program which w i l l  be audited i n  each f i s c a l  year. 

For example, funding f o r  f i s c a l  year 1978 has.been requested f o r  a 

l e v e l  of audi tors  ca lcula ted  t o  perinit t h e  audi t ing  of 31 percent of t h e  small 

re f ine r s .  The National number f o r  t h e  small r e f i n e r  program'is  then spread 

across t h e  t e n  regions by an ar i thmet ic  formula which takes  i n t o  considerat ion 

t h e  number of small r e f i n e r s  i n  t h e  region, the number of aud i to r s  within 

each ' region authorized f o r  t h e  p a r t i c u l a r  program, a f r a c t i o n  of which t h e  

numerator is t h e  on-board regional  s t r eng th  and t h e  denominator i s . t h e  t o t a l  

authorized strength.  



T h i s  rigid approach produces results of which most, if not al l ;  of 'the 

regions are highly cri t ical .  A frequently repeated complaint is that the 

region would l ike to concentrate greater resources on what it perceives to 

be a particular problem area, say independent crude producers or small refiners, 

while the national goals require it to increase its audits of resellers or 

retai lers  or some other area a t  the expense of audit efforts in the perceived 

problem area. It sometimes appears that a regional or area manager w i l l  try 

to do both. Cases are opened in the  preferred area but effort diverted from 

it in order to m e t  the national g0a.l.s. 

I t  is the winion of the Task Force that the priori t ies  of the "national 

goals" should be replaced as discussed i n  the  Cnmpliance and Enforcement s t r i t e& , '  

Section of the Report (Sect ion VI ) . r 

Another cause of delay, in the view of the Task Force relates to potential 

willful violations. It appears that when a matter has been identified as 

potentially a w i l l f u l  violation, a l l  work on the civi l  aspects of the case 

is brought to a halt. That should not be. Normally a ,case should be investigated 

until  all the facts are uncovered and a civi l  action is brought. A t  any 

time d u r i q  the investigation or c ivi l  action, the matter should be referred 

to  the Department of- Justice for criminal prosecution if appropriate. 

1. Recommendat ions 

(1) See the recommendations in the Compliance and Enforcement Strategy 

Sect i ,m of t h i s  Report (Section VI). 

K. Utilization'of'Compliance'Management- Systems.to Manage Audits 

The National Office a d  the Regional Offices currently use data from . . 

... . . .  

the computerized Regional Compliance Assignment Tracking Sys tem. ("RECATRK1' ) , 



the Compliance Time/Act ivity Tracking sys tem ( "CTARS" ) , and Personnel Locator 

System, to manage the various audits performed under the ten programs. While 

these systems have teen expanded and improved in the l as t  two years, they 

require fair ly constant updating to reflect the changes which. occur as :the 

Compl iance program evolves. 

To effect a change .it is necessary for Compliance to s u h i t  a Data 

Service Request ("DSR" ) through the Office of Data Services ("ODS" ) . ODS 

has ultimate jurisdiction wer the computer systems within Compliance. 
. < 

Further, the Office of Compliance is not allowed to program any changes to  

the systems although Compliance has the in-house capability to d~ so. The 

,8.U.current procedure.. is both time consuming and expensive as  ODS must contract 
' 

outside the Agency for progrming support. 

For example, when the system of classifying cases as priority A, B, 

C, or D was placed on RECATRK, it took four weeks. This was a very.minor 

. change w h i d  only involved the addition,of one new data element. Another 

element involves the regionalization of we  CTARS system, to enable the . . 

regions to,input and extract data, a procedure currently.performed- in the 

National Office. Thecontract for this change has been in the pre-award 

stage for the las t  three months a d  .has previously hampered efforts t o  . .. 

use these systems effectively.. to manage the Compliance program.- . . 

Another problem caused by ODs having control of the computer systems 

is the fact that Compliance has jurisdiction over the computer terminals 

and support staff in  only three regions. In the other seven regions the 

computer terminals and staff are under the jurisdiction of other Regional Offices, 



and thus a r e  not.always responsive t o  the needs of Compliance. Since . 

the Compliance ~nformation Systems a re  used exclusively by Compliance and 

it has the capabi l i ty  t o  manage and update these systems, it seems only 

reasonable t h a t  Compliance be given f u l l  responsibi l i t ies  for  these systems. 

1. Recommendations 

(1) Cmpliance should be given f u l l  responsibil i ty t o  manage its 

Management ~nformation System,' including authority t o  program necessary 

changes and updates t o  the  computer systems. 

( 2 )  Compliance shoilld have control .of its om computer terminals and 

support s t a f f  i n  the  regions. 

L. Lack of Management Objectives dnd Controls -- 
A t  the nationdl o f f ice  level ,  management sets objectives for each f i s c a l  

year fo r  the  number of audi ts  t o  be completed within each of t h e  ten different  

audi t  programs.. Short of t ha t ,  there  a r e  few intermediate objectives, and 

those tha t  do e x i s t  appear not t o  be enforced. The Compliance Manual does 

set for th  "turnaround times" for  resolution of issues, but they a re  not 
, . 

enforced. . 

Although compliance has developed a procedure for  estimating target  

da tes  for  completing audi ts ,  t h i s  procedure has not been effect ively used 
. . 

. I  . 
by t h e  regions. The procedure is an integral  pa r t  of the common audi t  

. . . . . " 

approach in' which the auditor is ' required t o  program an overall  t a rge t  

completion date  plus ta rqe t .da tes  for the  various stages of t h e  dat-ai,lrlrl 

audi t  plan. The ta rge t  dates a s  w e l l  a s  the  overall  detailed audit  plan 

a re  required t o  be approved by the  Area Manager. The Task Force found, 

however, t h a t  the  procedure was used only sparingly by the regions. In  

addition t o  requiring the  f u l l  and complete implementation of t h i s  procedure, 



111-73 
. .. 

a system should be devised for reporting the target campletion dates on 

Compliancel.s case. tracking system so that the audits can be ' appropriately 

monitored by the National Office. , . 

1. Recommendat ions 

(1) Organize case progress and closing monitoring system, 

( 2 )  Require that regions fully ut i l ize the established system for 

estimating aud i t  completion dates as required by the Compliance Manual. 

( 3 )  Modify the RECATRK system to show estimated audit completion dates 

and establish a system for management reviews a t  the National.leve1 of 

audit. overruns. 
. . 

M. Industry ~ecalci trance 

1. Access to Documents and Personnel a t  , 

Major'Refiners 

During the course of interviews, one of the big problems examined' 

by the Task Force was the length of time that it takes to  audit a major 

refiner. In discussing w i t h  the various regions why it takes so long, one 

problem that universally was raised was the inability of the FEA auditors 

to have direct access to documents a d  personnel a t  the major refiners. 

A t  most major refiners the FEA has RARP teams which maintain their . . .. 

off ices in the off ices of the refiners. Each RARP team has a team leader 

and then several auditors who comprise the team. ,In one example, Shell O i l ,  

there used to be only two auditors on that team, it was then increased to 

eight and very recently increased to thirteen. 

In order for me RARP ,team to get documents or information from the 

refiner where they are located, the team leader must . s u h i t  . a written request 

for the information to a liaison person who has been assigned by the refiner 
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t o  coordinate all reques ts  f o r  information. Once t h e  request  is made in , 

wri t ing  t h a t  l i a i s o n  person then t ransmits  it t o  a person who produces t h e  

documents. Generally t h e  infobnation then comes back t o  t h e  l i a i s o n  person 

and then is turned over t o  t h e  FEA personnel. One of t h e  major in tegra ted  

companies claims t h a t  t h e r e  is a 1 4  working day turnaround time although 

FEA personnel suggest  t h a t  t h e  time is considerably higher. It may run a s  

long a s  s i x  months from t h e  time t h e  information is f i r s t  requested u n t i l  

t h e  time it is a c t u a l l y  received. 

I n  addi t ion  t o  considerable unhappiness a t  t h e  method and length of  

time it takes  t o  get information, i f  t h e r e  is a quest ion which FEA people 

have concerning information contained i n  t h e  documents they received, i n  

order  t o  have a person designated t o  respond t o  t h e i r  quest ion they must 

'do t h e  sdme procedure, namely request  i n  wr i t ing  t h a t  t h e  person appear 

and t h a t  is then transmit ted through t h e  system and t h e  appropriate person . 

found. Once again t h i s  is very t h e  consuming and u n t i l  t h a t  quest ion can 

be answered, it obviously i n  a number of ins tances  w i l l  hold up t h e  continuous 

a u d i t  of the documents i n  question. 

Further,  t h e  system f o r  comunicat ing with persons a t  various re- 

f i n e r s  is very fo rmal i s t i c .  The presence. of  a lawyer with a person, when 

t h a t  person does f i n a l l y  appear t o  answer a quest ion,  c r e a t e s  an adversary 

proceeding which makes t h e  information gathering process more d i f f i c u l t .  

An addit ional '  problem e x i s t s  concerning t h e  a b i l i t y  of  FEA to' have 

'access ' to  the computer systems of t h e  major ref iners . '  Apparently, a l a r g e  

amount Of information tha t .  e x i s t s  a t  t h e  major r e f i n e r s  <s i n  t h e i r  computer 

system and y e t  it. is d i f f i c u l t  i f  not  impossible f o r  FEA t o  g e t  access t o  



t h a t  system i n  a.meaningfu1 way so  a s  t o  u t i l i z e  it i n  performing the audi ts  

a t  hand. There is strong negative . reaction . by.a major .refiner t o  a suggestion 

.made by a member of the'Task Force tha t  the  FEA be given t o t a l  access t o  

the  computer system of the various major refiners.  . . .  

A s  indicated elsewhere i n  the report ,  obviously the mount of people 

that.FEA has on the audi ts  of major re f iners  is t o t a l l y  inadequate a n d , i s  . 

creating substantial  delays i n  completing the audi t s  of those,refiners.  

audits of those refiners.  However, notwithstanding the inadequacy of personnel, 

the  way i n  which FEA people a r e  get t ing access t o  documents and personnel 

during the course of t he -aud i t s  a l so  is a substantial  contributing factor 

t o  the  progress of the audi t  of the major.-refiners. 

( a )  Recommendations 

(1) The.FEA should, take a more aggressive approach t o  information gathering 

from firms under audi t  including t h e  use of subpoenas and SRO's i f  appropriate. 

( 2 )  FEA have d i r e c t  access t o  the  computer systems and original  records .  

of the  major refiners.  

( 3 )  FEA have d i r ec t  access t o  the  personnel of the  major re f iners  w i t h  

respect t o  questions re la t ing t o  documents produced. 

( 4 )  The turnaround t h  for access t o  documents of the major ref iners  

be substantially reducedand effect ively enforced. 

2. Use of Exceptions and Appeals Process 

A s  discussed elsewhere i n  t h i s  report ,  the  FEA regulations provide 

companies administrative re1 ief when they be1 ieve they a re  adversely affected 

by the  application of an FEA regulation or any a c t i o n  taken pursuant thereto,  

including f ina l  enforcement actions (Remedial Orders). Among the means of , 



obtaining re l ie f  are  the f i l i ng  of an application for exception and the 

f i l i n g  of an application for etemption. Any person aggrieved by the FEA's~ 

determination of the application for exceptions or exemptions, may f i l e  

an appeal from tha t  determination. 

The regulations a lso provide generally that  an appeal may be f i l ed  from 

an FEA action by.any person adversely affected by that  action. Applications 

fo r  exceptions and appeals are generally f i l ed  with and resolvcd by the 

National Office of Exz:eptions and Appeals. The Regional Office of Exceptions 

and Appeals exercises jurisdiction in cer ta in  cases. A l l  applications for 

exceptiurl are filed with',ard decided by the National Office of Exceptions 

and Appeals. . . m 

The Task Force has identified several instances where persons subject 

to audit  ard formal administrative action by the FEA have ut i l ized the exceptions 

and appeal process as  a means of delaying the completion of the audit or 

avoiding compliance with an order issued by the agency. Normally, during 

the course of an audit  or a t  a time when an issue l e t t e r  or NOPV has been 

issued by the FEA, an aggrieved party can f i l e  for an exceptian f r m  the 

regulation and h is  application is considered by the .Office of Exceptions 

and Appeals. Normally the agency w i l l  hold up processing the NOPV pending 

a decision by the Office of Exceptions and Appeals on the application. 

Assuming that  the.  applicant is not successful in obtaining an exemption 

froin the reyulations, the FEA then issues a Remedial Order and the aggr i.eved 

party has the r ight  to appeal tha t  Remedial Order within 10 days of its 

issuance. f i e  applicant usu$lly seeks a stay which, if granted, delays 

complimce with the order. Of course if the appeal is turned down by the 



Off ice of Exceptions and Appeals, the applicant then has the opportunity 

t o  appeal the matter t o  the appropriate court. 

In addition, companies to which Remedial Orders have been issued have 

also used the appeals process t o  gain time. While they are  ap+aling the 

Remedial Order within the agency, they are  often alSo preparing 'to go t o  

court t o  challenge the agency through the f i l i n g  of a request for a' declaratory 

judgment. I f  Exceptions and' Appeals denies the appeal, the party has frequently 

f i l ed  an action' in the forum of its choice'seeking to enjoili the agency 

£ran effecting complianoe with its order. 

This en t i re  process of the use of exceptions and appeals &d the in- 
. . 

. s t i t u t i on  of j ~ d i c i a l ' ~ r o c e e d i n ~ s  has a major impact on the effective 'resolution 

. of pending audits '  and en£ orcement. proceedings a t  the agency. 
. . (a) Recommendations 

(1) That the FEA simplify its exceptions and appeals process. (See 

discussim oE Enforcement powers). 

3. Use of the Freedom of'Information-Act 

Certain firms have attempted to  use broad requests under the Freedcm 

of Information A c t  ("FOIA") t o  delay FEA audi ts  or investigations. A properly 
. . 

wuided FOIA r q u e s t  might require extensive search time and has the e f f ec t  

of v i r tua l ly  shutting down f ie ld  enforcement or audit ac t iv i t i e s  .for -extended 

periods. Since the f ie ld  s ta f f  which must conduct FOIA searches of audit  

f i l e s  is the same as the s ta f f  which actually conducts the audits and since 

the FOIA has l eg is la t ive ly  mandated time limits, the auditors and investigators 

must suspend their  audits or investigations in order t o  complete the FOIA 

searches. This suspension may l a s t  for an extended period. 



A s i tuat ion has arisen in several regions (most recently in  Region 

IV)  where recipients of NOPVs, issue l e t t e r s ,  or other compliance actions 

have attempted t o  use FOIA requests t o  extend inordinately the times given 

them for responding to such compliance actions. A t  l e a s t  one attorney has 

addressed numerous energy meetings and has published a comnercial energy 

compliance news service advocating tha t  any FEA compliance action should 

be immediately met. with an F01A requect for a11 f i i s s ,  data, at7d materials 

suppar t lng .the issuance of the compliance ac t  ion. 'Ihe firm could then demand 

tha t  their  response time be predicated on the time they recieve the materials 

under the FOIA. 

( a )  Recommendations 

(1) The FEA' should not delay enforcement actions because of FOIA 

requests. . 

( 2 )  The FEA should establish separate s t a f f s  in the regions where practi- 

cable to handle the processirq of FOIA requests. 

. ( 3 )  The FEA should review FOIA process as it impacts on the compliance 

operations. 



SECTION IV 

. . 

REPORT AND RECOMMENDATIONS 
2 .  

ON COMPLIANCE PROGRAM ORGANIZATION 



ORGANIZATION OF COMPLIANCE ACTIVITIES IN FEA 

Summary Recommendations 

1. Issuance of written interpretations. 

The issuance of written iilterpretations .is crucial to 

the proper working of the regulatory program. As long as 

this .remains a function of the OGC, it should be exercised 

by a separate Assistant General Counsel with adequate staff 

with sole responsibility for interpretations. 

2. Authority of General Counsel in relation to Regional 

Counsels. 

The General counsel should have all authority to direct 

those'legal activities to be performed by Regional Counsels. 

The ~ssistant General Counsel forcompliance should have the 

responsibility for supervising all Regional Counsels and 

.their staffs. 

3 .  ~elatioil' of ~e~iona.1 Counsels and 'Regional Compliance . . 

r?irect.o'rs. 

Because of 'the need to ensure that Regional Counsels 

will be properly responsive to the rieeds of the compliance 

program, the Regional Counsels should adhere to the compliance 

work priority assignments determined by RegionalCompliance 

Directors. 



4 .  ' Authorityof the Director of the Office of Compliance. 

Because of the need to ensure consistent policy imple- 

mentation in the compliance program, the Regional Compliance 

Directors should be the senior compliance office personnel 

at the regional level and the Regional ~drninistrators should 

cease to be involved in any aspect of the compliance program. 

The Deputy Assistant Administrator for -Compliance should have 

direct line anthority over all compliance officepersonnel 

dt the regional level. 

5. 'Integration of legal skills into the compliance program 

04 the National and Regional Levels. 

The existing arrangements'for attorney ~articipation in 

compliance actions have been fnadequate. Attorneys should 

be integrated into the compliance program, from the earliest 

stages of auditing and investigation, through case resolution 

and the defense of the. remedial order in exceptions and ap- 

r,aals proceedings and any ensuing litigation (see also other 

 ommendat mend at ions :dealing with self-representationq of the 

agency in civil lititation). 'Most Task Force members believe 

this integration must be accomplished by assiqnins Schedule  A. 

lawyers to the Office of Compliance at both the national and 



6 .  .Review .of compliance. actions at the Na.tiona1 and Regional 

Levels. ' . . 

Review of compliance actions by attorneys of the Genera.1 

counsel should not delay the work of the compliance progra'm 

or result in unresolved disputes between ~eneral Counsel and 

the Compliance Off ice. General Counsel Off ice attorneys . . . . . .  

. . 

should.review enforcement actions promptly before issuance, 

unless they elect not to exercise their right to review. A 

mechanism should be created for prompt resolution by a senior 

Agency official in the event of a dispute between.the,two 

officials.over any proposed action. 

7. Streamlining of steps in Administrative procedure. 

FEA's administrative procedure in taking enforcement 
. . 

actions is too cumbersome and.time.-consuming. In appropriate 

cases the Agency should consider omitting the NOPV and other- 

wise seek to accelerate and simplify the development of en- 

forcement actions. 

. , .  . . . . . . . .  . . . . .  . . .  . . .  :. ::.. . . .  . . . . .  . . .  . . . .  . . . .  . . .  ' . '  . % .  . . . . .  . . . . . . 

8. National Office Enforcement capability. . . . . 

Most members of the Task Force.believe that the National 

Office of Compliance should create a cadre of'skilled audi- 

tors and attorneys with a capability of directly conducting 

appropriate cases. Task Force members from the Office of 

General Counsel feel that such a cadre should be an integrated 
. . . .  



team representing both the General Counsel and Compliance 

Offices. In either case, the Task Force recommends that 

this cadre at the national level should ultimately provide 

the nucleus for developing a similiar capability at the 

regional level. 

9. ' Staffing. . . 

. . TheTask Force recommends a significant increase in 

the number of attorneys assigned to the agency in support 

of the compliance program atboth the national and regional 

ieve1.s. 



Organization of Compliance . . . . . .  Activities.in FEA 
. . . .  . . . . . . .  ., . . . . .  . _  " .  > ' .  . -' . . . . . . . . . . . . .  

.FEA. compliance-related kctivitie.k '. under the i3ner&ncy 

Petroleum Allocation Act of 1913 (EPAA) fall irito thrge ' ' - 

major categories: 

,. , .  
(1) interpretation of regulations, . . .  . . .  

. . (2). auditing. to-$ monitor compliande with-'.regulat$ons and 

. . . . .  . - .  
investig.ate suspe.cted violations, ,and. . .. ,. . . %  . 

(3) en,forcement .of. regu.l.ations"through "admini'strtiti~e ' 

. .... or judicial actions. " 

The interpretive function has been carried out $rincipally 

by the National Office of General Counsel; auditing and 

investigation have been carried out by compliance office 

staff in the regional,offices, under the supervision and 

review of national compliance office personnel; .and administrative 

decision-making (in the form of notices of probable viola'tion, 

remedial orders, consent orders, etc.) has been carried out 

by regional and national compliance personnel working with 

regional and national legal personnel.. , . In other words, 

"compliance," as the term is used in this discussion, comprises 

the full range of activities commencing with the issuance of 

final regulations under the EPAA and concluding with the 

taking of administrative or judicial action in a given case 

arising under FEA regulations. Of course, remedial orders 



and comparable administrative actions are subject to timely 
. . 

appellate review within the agency and,. ultimately, in the 
. . 

courts. 

The compliance activities of FEA represent the implementation 

of at least three major policy objectives of FEA: (1) making 

its regulatory system comprehensible and predictable to the 

regulated firms; (2) detecting and punishing violations of 

its regulations; and (3) creating a climate of deterrence 

calculated to enhance "self-policing" by regulated companies. 
. * 

FEA has been extensively criticized in connection with the 

implementation of all. three of these policy objectives. The 
. . 

Task Force has found that a need exists for significant 

improvement in agency activities in all three areas. 

The Task Force is aware that the Federal Energy ~dministration'. 

will soon cease to exist as an independent agency of the executive - 
branch, upon the final activation of the new Department of 

Energy. However, the   ask ~orce believes that those 'charged 

with designing the structure and 'procedures of future compliance 

activities within the Department'of Energy can benefit from an 
. a  

analytical discussion of the problems encountered in the 

past. It is hoped that they will similarly benefit from 

the recommendations of the Task Force in respect to ways 

and means of avoiding those problems in the future. 



2. Existing delegations of authority 

To understand the existing organizational structure of 

the Office of Compliance and the Office of GeneraL Counsel, 

(the two FEA components responsible, for the compliance 

activities), it is necessary to briefly examine the overall 

delegations of authority within FEA. The Assistant Administrator 

for Regulatory Programs has received a delegation from the 

Administrator charging him with the development and promulgation 

of regulations and with the auditing and enforcement activities 

necessary to attain compliance with those regulations. 

Within the Office of Regulatory Programs an Office of Compliance 

has been organized, headed by a Deputy Assistant ~dministrator 

for Compliance. The Deputy Assistant ~dministrator supervises 

more than a thousand auditors, investigators, and supervisory 

personnel in the national and regional offices. Under 

existing arrangements, the Office of Compliance has no 

internal legal staff, in the,sense of a cadre of attorneys 
. . 

whose function it is to advise in, or legally review,'compliance 

actions. The Office of Compliance looks to the National 

Office of General Counsel and the Regional Counsels in the. 

ten FEA regions for legal advice and legal review of proposed 

administrative actions. 



There are sixty-three attorneys presently employed in 

the ten FEA regional offices (ranging from three in Boston to . .  

twenty in Dallas).. They provide general legal support for 

all. FEA programs in the regions, including compliance. - 
3. Organi'zatio'n. of: 'the Off ice' of' Genera'l Counsel 

The Office of General Counsel consists of the staff of 

the General Counsel, an PEA officer to whom the Administrator 

has delegated power to interpret FEA regulations and to 

concur, or refuse to concur, in administrative decisions 

within the compliance program.. One of the General Counsel's 

three deputies has been designated as.Deputy General Counsel 

for Compliance and Litigation. This. deputy generally 

supervises Assistant General.Counsels who are charged respectively 

with advising the. Office of Compliance in its day-to-day 

legal problems, and concurring in administrative decisions 

made by the Natio.na1 Compliance Office. In addition, they 

refer enforcement actions to the Department of Justice and 

support the 'Department of Justice in judicial reviews of 

agency actions and,other items of litigation. 

a. The issuance of written interpretations , 

At present, the function ot inLerpreLii iy  ~eyulatiuns 

under the EPAA (both in-response to requests from regul.ated. . 

companies and requests from the Office of Compliance) is 

vested in two Assistant General Counsels who are supervised 



by another Deputy General Counsel. This arrangement has not 

resulted in timely issuance of interpretations and rulings 

required by the compliance program due to a cumbersome 

process for handling interpretations., personnel limitations 

and competing priority'assignments in the Office of 'General 

Counsel. 

The Task'Force,has concluded that the function of . . 

interpreting EFAA regulations is fundamental to the work of 

explaining the regulatory program within and without the 

agency, thus essential to efforts at enforcing these regulations. 

Therefore, as long as the issuance of legal interpretations 

and rulings remains a function of the Office of General 

Counsel, it should be assigned to a separate Assistant 

General Counsel charged exclusively with'that responsibility. 

The Task Force believes that this Assistant General Counsel. 

should be associated closely with, although not subordinated 

to, the Assistant General Counsels responsible for Compliance 

and Litigation; 

b. The provision of informal interpretive advice and 

supervision of regional counsel 

Since March 1975, the Assistant General Counsel, 

for Compliance has been physically co-located with the 

Office of Compliance in order to provide more accessible and 



timely legal services and review of Compliance activities. ' 

. . In addition to providing day-to-day legal advice to the 

Office of Compliance and legal review. (and concurrence) of 

enforcement actions in the national office, the Assistant ' 

General.Counse1 for Compliance has .also developed the function 

of coordinating the provision of similar legal services by 

regional counsels and their staffs to regional compl-iance 

office'personnel. This latter function 'has a.pparently 

evolved in response to a perceived need to ensure uniform 

and speedy resolution of legal problems, notwithstanding the 

present lack of clear and direct supervisory authority in 

the Office of General Counsel over the work of the regional 

cou'nsels. 

The Task Force believes that the:work of the Assistant 

General Counsel for Compliance and his staff has made a 

valuable contribution to the Compliance program of FEA in 

the early stages of the FEA enforcement effort. This experience 

indicates the need for a major chanqe in the provision of 

1egal.services for the Compliance program and in.the organization 

of the General Counsel's Office. The Task Force believes that. 

the General Counsel'should~be made directly responsible for 

the supervision of all legal activities per,formed by Regional 

Counsels, and the latter should be directly'integrated for 

management purposes into the Office of General.Counse1. 



Thus, the duties.of the Assistant General Counsel for Compliance 

should be enlarged toiinclude the duty of supervising and , 

coordinating regional counsel and their staffs. 

4. Legal servic'esAin 'the' .regions . 

At the regional level,, the Compliance Program is 

implemented through the Compliance Office and Regional 

Counsel staffs in the ten regions. In the regional offices, 

compliance activities comprise a varying percentage of 

total regional activities. These percentages vary from 

about 50% to 90% of personnel assignments. Each regional 

of £ice is headed by a Regional Administrator responsible for 

supervising legal, compliance and other FEA program activities 

in a given region. Each Regional Administrator. acts under 

a delegation of authoriky from the Administrator and reports' 

to the Deputy Administrator for Programs. These delegations 

include the authority to give final approval to administrative 

actions in the Compliance program (e.g. notices of probable 

violation, remedial orders and consent orders). Thus, the . 

Regional Administrator has powers and responsibilities 

essential to the proper functioning of the compliance program, 

without holdinq a "line of authority" position in the Office 

of Compliance. 

In each region, a regional counsel with supporting 

professional staff (ranging between two and 20 attorneys) 



provides certain legal services, including review and concurrence 

of compliance program actions, for all of the region's 

program activities. Thus, a regional counsel must in a 

sense "serve three masters": he is administratively supervised 

by a regional administrator in matters of personnel, budget 

and space, and is responsible to him generally for the 

professional quality and speed of legal work; he must serve 

the Office of Compliance, and more particularly the regional 

Director of Compliance, as a client requiring day-to-day 

legal'advice and concurrence with specific enforcement 

actions; and he serves the General Counsel in the sense that 

the latter provides the delegated legal authority under 

which the Regional Counsel acts in enforcement matters, 

Thus, he is generally responsible, as the agency's senior 

legal officer, for all legal actions of the agency. 

The Task ~orc; has concluded that the existing arrangements 

for provision of legal services and review by Regional 

Counsels, for the Compliance proqram, are inadequate. As 

discussed in 3b above, the Task Force recommends a change in 

the direction of making Regional Counsels administratively 

accountable to National Office of General Counsel, but work 

priorities should be determined by the regional compliance 

directors. It is suggested that these two nhjectives can be 

achieved by implementing the previous recommendation that the 



Regional Counsel function as the local rcpresentative forithe ., 
. . 

General Counsel's office at the regional level. They would 

receive from the General Counsel a standing .instruction to 

discharge their function of providing legal advice and legal 

review of compliance program activities within their regions 
. . 

in conformity with the' work priority assignments made by the 

compliance director. 

5. Role of the regional administrator 

It is the view. of the.'~ask Force, consistent with prior 

recommendations, that the Regional Administrator should 

cease to be directly involved in the issuance of enforcement 

actions unless .it is deemed appropriate to combine the 

functions of the regional administrator and compliance 
< .  

director (in selected regions) . 
6. Role of the Regional Compliance Director 

Based on the conclusions outlined above, the regional 

compliance director should become the senior regional 

official responsible .for compliance activity. For all ... 

purposes of ,the EPAA regulations, the compliance director, 

under the direct supervision of the Deputy Assistant Administrator 

for Compliance, would be responsible for activities in his 

region, except with respect to those legal services performed 

by regional counsels. Even with respect to the latter items 



of legal support, the compliance director should determine 

the work priorities for legal review by members of the 

Regional ~o'unsel's staff. 

7. Lawyers ' in the compldance program 

a. General discussion 

The Task Force has noted that historically, the 

compliance program of the FEA has suffered from a lack of 

aggressiveness in identifying and prosecuting possible 

violations of EPAA regulations. Under the existing arrangements,, 

the timing and scope of the lawyer's participation in an 

investigation is largely determined by the auditor. At the 

invitation of the auditor, the lawyer is directed toward 

issues that, in the auditor's perception, are legal issues 

appropriate for consideration by a lawyer. What is presented 

to the lawyer during the investigation stage is not an 

"investigation" but an "issue." 

The lawyer's response, therefore, is ordinarily confined 

to issuing an opinion on a particular issue. The attorney's 

responsibility is thus to answer a question, not to 

develop a case. Such participation has often tended to be 

static and abstract. The attorney in the field is therefore 

often not a force in the development and unfolding of an 

investigation. The lawyer does not feel that the case is 

his; lawyers are not an integral part of the process. 



These arrangements have contributed to the present 

tendency.of the compliance program to perform as a technical,' 

fact-gathering and monitoring activity rather than as an 

aggressive 1aw.enforcement . . activity. When there is evidence 

of a violation -- which might be in hand either before an 
audit begins or during the course of the audit -- the Compliance 
function is a law enforcement function.and not simply a 

technical, fact-gathering'function. What has come into being ' .  ' 

is an investigation,in which there is.reason to believe that . 

the law has been violated.   ore over, even at the audit stage, 
the application of the FEA's EPAA regulations involves cl'osely 

.interrelated issues of fact and of law. 

No better example exists of the costs of the present 

system than the failure of the compliance program to make 

.more frequent and aggressive use of subpoenas for testimony. 

The result has been unnecessarily laborious reconstruction, 

through records .and in£ erences from records, of matters that 

could have.been more economically determined through knowledgeable 

questioning of company officials. . * .  
. . 

The present legal arrangements have produced a .considerable 

institutional problem. There is a sense in the Compliance 

Office staff of imbalance between auditors and lawyers; a 

sense of distrust and dissatisfaction and an uneasy sense that 

lawyers are sometimes making decisions ba'sed upon policy 



grounds rather than legal ones. In regional counsels' offices 

: . . thera ,is. a, .sense .that Compliance Off ice personnel view . .. + . . . .  . 
I .  . . . . .  

1awyer.s . sometimes . with . . suspicion, and that ,.auditors sometimes .:, 

prefer to keep lawyers' knowledge and involvement to a . . 

minimum. . ,, . 

The.attorneys . r too often are viewed..not as a resource, 

but an,an,impediment. . . The frequent attitude on the part of. 

audit0rs.i~ that . . lawyers representa barr,ier to vigorous 

enforcement, rather than a.technica1 resource that can . .  . . 

enhance the effectiveness of the audit., In fact,.the present. 

arrangements. create. a situation. wherein auditors are frequently 

advised by attorneys late' in the .audit process .that. an incorrect 

audit approach had been utilized in a particular . . case. .. This . , 

tends to result in.both wasted e.ffort and poor staff morale.. 

Similar.ly,..because .. . . ,lawyers are .distant from the development 

of investigations, they may not always feel . ,. comfortable with, 

the auditing work that has been done when-,. , . at the end of 

the process,. they are fina1.l~. . , pre~ented with the . . ., ent=~e matter,, ., 

in the form of an. NOW or CO. . .- . This distrust, ,in.turn,, . . , 

sometimes.impels lawyers to . take . the most secure ground,. . . 

which often can.be a legal position that does not,reflect an 

optimal.,effort to respond to enforcement.considerations. .. . . . 
The Task For.ce believes that the FEA should take whatever . .  

steps are. necessary to,.ensure that in .the . . fu,ture the Agency's 



lawyers and auditor/investigators will undertake all investigations 

in a spirit of cooperation, and on the basis of close teamwork 

to achieve a common objective. 

b. Integration of legal services 

~ased on its study of the existing program, the 

Task Force believes that experienced attorneys knowledgeable 

of regulatory and administrative policy, familiar with the 

tools of litigatisn and enforcement, and experienced and 

comfortable in adversary dealings must'be integrated into 

all compliance. investigative activities. It cannot-reasonably 

be expected that most auditors are trained or skilled in . ' 

, adversary dealings, and in.crysta'llizing myriad facts and 

calculations into clear statements of legal reasoning. 

The relationship of attorneys to auditors should not be 

one of reviewer or consultant, but as an at-hand technical 

resource and guide. Attorneys should be involved in an 

investigation at'its very earliest stages, rather than with 

specific issues preselected by an auditor or with an NOPV in 

whose development they played a limited role. With early 

substantive involvement, the attorney will have the opportunity 

to identify issues and to suggest lines of inquiry or kinds 

of facts that might be particularly useful in developing a 

case. In general, the attorney should integrate his knowledge 



of legal interpretations, difficulties currently encountered 

in litigation in other matters, and the like, into the 

performance of the overall audit. 

. Using .such an approach, the program will benefit from 

the involvement of attorneys in dealings with companies that 

frequently resist being audited and assume an adversary posture. 

Indeed, since many regulated companies increasingly are 

involving their own attorneys very early in their dealings 

,with the FEA, these kinds of arrangements would insure that 

the FEA representatives are comparably equipped in dealings 

with these firms. The FEA auditors should, for example, 

have the benefit of an attorney's judgment in deciding when 

.and how to. use subpoenas for documents or testimony or 

special report orders.. The intepsified coverage of major 

refiners proposed elsewhere in this report will be a particularly 

important .area in which to achieve this kind,of close 

integration. 

In one Region, the ~egional Counsel has had formal 

responsibility for case resolution for the past two years, 

and in one or two other ~egions a similar arrangement has 

been less formally made. Because of personnel and other 

limitations affecting these Regions, this departure from usual 

FEA practice did not provide a useful experiment testing the 

proposition that lawyers should generally direct case resolution.. 

The Task Force believes that the idea is a sound one and should 



Many of the same considerations that bear upon the 

relation of auditors and attorneys in the field apply equally 

to the relations of auditors and attorneys in Headquarters.. 

Additionally, the National Office of Compliance is constantly 

.engaged in developing, communicating and monitoring policy 

with a high legal content (for example, on the use of compulsory 

process). The office needs an in-house capacity for maj'or 

research to enhance.its performance of these functions. 

With the benefit of better integrated legal services, 

the Office of Compliance should be better able to identify 

issues, define them, and develop extensive analyses and specific 

proposed resolu.tions for review by the Office of General Counsel. 

Presently, inadequate presentation of issues can elicit advice 

that is not focused or useful. The directors of the major . . . 

divisions within the Office of Compliance ail concur in the 

concept of having attorneys working with them. 

The Office of Compliance has an important role to play 

i i l  .the development of new regulations by the Office of 

Operations within ORP and by other offices within.the FEA. 

Considerations of auditability and enforceability have 

historically not been adequately taken into account in 

developing new regulations. A better integration of legal 

services would be useful at Headquarters in developing and 
. . 

presenting a Compliance perspective in the regulatory 

development process. 



If a Headquarters capability to conduct investigations 
. . 

and develop cases directly is to be developed' (as recommended 

elsewhere in this report) close integration of attorneys 

into such a cadre of auditors and investigators would be 

extremely important. Similarly, the guidance given in 
, , , .  

investigations of possible willful violations would be 

enhanced by the involvement of an attorney with experience 

in the prosecution of "white collar crime." In .khe  pas^, the 

Office of Compliance. has not systematically considered the 
. . 

role of private actions under the pricing regulations. 

Attorneys closely involved in the work of compliance should 

be best able to fashion appropriate policies and procedures 

relating to private litigation, and to be sensitive kn 

opportunities for appropriate enhancement of such litigation 

as an adjunct to the FEA's own enforcement program. 

Pn the view of most members of the Task Force, the 

integration must be accomplished by placing Schedule A 

attorneys in the Office of Compliance and the Regional 

Compliance Offices. Tn addition the Task Fur.ce recOmmends 

a substantial increase in the agency's legal manpowcr assigned 

to support the compliance program. Such a role would be 

similar to the role of attorneys involved in enforcement in 

such agencies as the Securities and Exchange Commi.ssion, the . ~ 

F'&deral Trade Commission, the Antitrust Division of the 



Department of Justice and U.S. Attorneys offices. However, 

it would differ from the role of attorneys in cabinet departments 

having regulatory enforcement or compliance divisions. 

 oreo over, an integrated relationship will. involve 
attorneys directly in the daily affairs of compliance in a 

manner quite unlike anything that has occurred in the past. 

Their participation will not be limited to passing upon 

selected questions or formal enforcement actions. Rather, 

there will be innumerable decisions., research projects, memoranda, 

counselling on tactics, dealings with companies and resolutions 

of numerous issues that turn so heavily on particular facts 

that they are not generated into the formal issue-resolving 

system. 

c: Arrangements for review 

As presently structured the ~eneral Counsel has a 

veto power over enforcement actions, and is not subject to 

any turnaround-time requirement.on actions submitted 

fnr review. 

The. procedures for the issuance of formal actions should 

be such that the General Counsel will promptly, prior to 

issuance, review all formal'enforcement actions except where 

the General Counsel has elected not to exercise the right to 

review. In the case of a difference of.opinion between General 

Counsel and Compliance, the agency should provide a mechanism 



for prompt resolution of the matter by a Deputy Administrator 

or official at a similar level in the Department of Energy. 

Resolution by the Administrator or head of the Agency is 

unrealistic because the staff would be strongly disinclined 

to bring any but the most compelling issues of policy to 

him. 

A similar mechanism should be adopted at the regional 

level. Regional Counsel should, promptly, prior to issuance, 

review all formal enforcement actions, except where he elects 

not to exercise the right of review, and in the case of a 

difference of opinion, should be .required to forward to the 

national level any disputed matter for disposition in the 

manner described above. 

8. Streamlining of enforcement action review 

The Task Force has studied the elaborate and time- 

consuming process by which FEA prepares and &kks administrative 

action to en'force EPAA regulations. While the procedures 

followed in the preparation, review and issuance of notices 
' 

of probable violation, remedial orders, etc. vary t n  some 
r , 

extent 'from region to region, they all demonstrate, in the 

opinion of the Task Force, an excessive conservatism'and an 

unjustifiable level of bureaucratic redundancy. 

The following'are the principal stages in the preparation,. 

review and issuance of a remedial order in a typical regional 

office: 



(a) Selection of firm for audit and initial determination 

of material violation. Interim consultation with Regional 

Compliznce and Counsel staff often required. 

(b) . Review of audit findings and proposed remedies by 

Area Manager. 

(c) Review by Regional Compliance staff and Regional 

' Director of Compliance. 

(d) Review by staff attorney and Regional Counsel. 

(e) Resubmission to Regional Compliance Office. 

(f) Submission to and review by Nationa.1 Office Compliance 

staff and Deputy Assistant Administrator for Compliance. 

(g) Submission to and review by staff attorney and 

Assistant General Counsel. 

(h) Referral back to Regional Director of . Compliance. . .  

(i) Referral back to Regional Counsel. 

( j )  lssuance of Notice of Probable Violation. 

(k) If response of firm deemed inadequate, drafting of 

Remedial Order. 

(1) Steps (b) through ' (  j ) repeated., 
. 

(m) Appeal of Remedial Order, normally accompanied by. 

Requests for Stay. 

(n) If compliance still resisted, litigation report 

drafted by Regional staff attorney and referred, in order, 



to the Of'fice of General Counsel, Department of Justice, and 

the appropriate United States Attorney's Office for filing a 

civil suit. 

(0) A Consent Order may be entered at any time, although . . 

requiring repetition of steps (b) through (j). 

(p)  Ex~eption relicf may be requesled at any time. 

(q) If criminal allegations are raised, the investigatory 

and review steps multiply. 

(r) The process is elongated continuously by meetings 

between the audited firm and Regional and/or ~ a t i ~ n a l  st.aff, 

and by possible referral of issues for interpretation to 

Regional Counsel or OGC. ' 

It is immediately apparent that in many if not most 

enforcement cases and certainly in many complex and' legally 

unprecedented cases, this remarkably elaborate procedure 

imposes a cost 0.f many additional months in reviewing auditing 
. . 

and legal work and decisions. It is perhaps understandable 

that a newly created agency regulating the nation's most 
i .  ., . '  -. 

complex and diverse industrial sector under a novel and 
. , 

highly detailed set of regulations would tend to implement 

a cautious and conservative system nf procedures for talting 

enforcement actions that may have a significant impact on 

regulated firms.. The Task Force believes FEA's enforcement 



procedures should now be streamlined and simplified to 

accentuate decisiveness and expedition in enforcement action. 

Furthermore, the Task Force believes that the Office of 

Compliance should have and flexibly utilize the power to 

omit the stage of notice of probable violation (NOPV) in 

appropriate cases (i.e., in cases where issues of law and 

fact in dispute between the agency and an audited firm have 

been clearly identified at the conclusion of an audit or a 

significant phase of an audit). After the audited firm has 

been apprised by letter of FEA's position at the conclusion 

of the audit, and has had a reasonable opportunity to respond, 

the agency should proceed to issue a remedial order directing 

a refund or other adjustment unless the company's response 

has persuaded the agency that corrective action is inappropriate 

or unnecessary. Perhaps because existing statutory powers 

for the collection.and evaluation of corporate records have 

not been used to optimal effect, NOPVs are increasingly 

employed as a device for compelling an audited firm to take 

a detailed position of record on specific issues and to 

submit documentary materials bearing on an investigation. 

If an-investigative audit were carried out with full'use of 

legal tools to compel disclosure of records and statements 

of an audited firm's position on various issues, and if the 

audit were concluded by a letter definitively identifying 



areas of fact or law in which the Compliance Office believed- 

that violations had arguably occurred, and the audited firm 

had an.opportunity to respond, then the agency should be' 

able.in.many such'cases to elect to proceed directly to a .  . 

remedial order if it was unpersuaded by the'response to the 

clvsing audit letter. 

It should be noted that the omission of the NOPV involves 

two potential costs which are difficult to quantify: the 

first is the "quality control" dimension of a preliminary 

administrative action, and the second is the opportunity for 

independent legal review at the NOPV stage of the legal 

theory upon which the enforcement is premised. The "quality 

control" benefit is minimized by the considerations that the 

audited company will, in addition to informal conferences 

and submissions during an audit, have an opportunity to 

respond to a statement of audit issues at the close.of the. 

audit.. It will also'have the opportunity to appeal a 

remedial order and demonstrate any error it is ,believed to 

contain. With regard to problems' posed by the 106s of 

opportunity far an additional legal review of a proposed 

enforcement action, the Task Force believes that the need 

for such a review is minimized by two factors: (1) the 

proposal that significantly increased legal support be 

provided in or to the Office of Compliance from the earliest 



suitable. stages of an audit through investigation and case . 

resolution.and, ( 2 )  by the consideration that the remedial I 

order will still require formal and independent legal review, 

before the-audited firm is required to take an administrative 

appeal of enforcement action. ., 

9. Regional Compliance 

Presently, the formal authority of the Office of Compliance 

over Regional Directors o f  Compliance is a functional authority, 

not line authority. Regional Directors of Compliance are 

hiredby the Regional Administrator, who report to a Deputy: 

..~ Administrator in FEA. Yet, the National. Office of Compliance 

is obviously responsible for performance of the Regional .. 

Compliance operations -- indeed, they conduct virtually.al1~ 
audits arid investigations. The ~ e ~ i o n a l  Director& .of Compl.iance 

have no responsibilities other than Compliance. The Task Force 

believes that the National of iice :of Compliahce :must be. able . 

to exertdirect control over Regional Directors of Compliance 

and therefo,re should be given line authority over them. 
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I. SUMMARY OF RECOMMENDATIONS ON ENFORCEMENT POWERS 

A. Introduction -- 
In announcing the formation of the Task Force, the Administrator 

indicated that one of its objectives was to evaluate FEALs present 

enforcement powers and recommend appropriate legislation to give the 

Agency any additional powers that might be needed for a more effective 

program. Additionally, he asked that the Task Force evaluate FEAis 

procedures for referring cases to the Department of Justice and recommend 

improvements in the referral system. In response, the Task Force formed 

a Working Group on Enforcement Authority to address these and related 

issues. 

In preparing lts Final Report, the Task Force attempted to evaluate 

FEA's fu l l  enforcement authority and report on areas where, in the view 

of the group, the enforcement program could be strengthened. A s  an in i t i a l  

approach, the Task Force determined to set forth' the c r i t i ca l  aspects of 

each of those regulatory programs w i t h  respect to which the FEA has main- 

tained a substantial compliance effort. After an introduction and evalua- 

tion of the statutory objectives of FFA's regulatory programs generally, 

the Task Force prepared an analysis of the following specific programs: ., . 
Price Regulation of Crude O i l  Refiners; Price, ~ e ~ u l a t i o n  of Domestic 

Crude O i l ;  Price Regulation: Imported Crude O i l ;  Natural Gas Liquids,: 

Pricing; ~ef ined  Products : Pr ice Regulation Reseller/Retailer ; and 

Domestic Crude O i l  Allocation. In addition, the Task Force considered 



. . 
on a mre sumnary basis the impact of , ~ e  various FEA. allocation, entitle- 

ments and miscellaneous programs on the Agency's enforcement activities.. 

Through this  'evaluation, the Task Force sought to properly frame the 

principal issues that FEAis compliance program was required to deal 

with. - 1/ 
The Task Force then considered whether FEA's existing grants of author- 

i ty ,  and the regulations that have been adopted thereunder, are sufficient 

to deal effectively with compliance problems arising in the administration 

of each of the Agency's regulatory programs.   he Task Force began its 

analysis with a review of the recordkeeping and reporting obligations of 

those subject to FEA's jurisdiction -- matters which the Task Force regarded 

as the cornerstore of an effective compliance program. Thereafter, the Task 

Force considered FEA's authority to implement each phase of its enforcement 

program from the in i t i a l  investigatory and audit procedures employed through 
P 

the conduct of FEA's administrative proceedings, c iv i l  proceedings brought 

on its. behalf . . and criminal proceedings initiated to deter and punish willful 

or knowing violations of the laws it administers. Finally, the abil i ty of 

'parties to enforce violations of a e  pricing and allocation provisions of 

the national energy laws through private court actions, as well as the impact 

of such actions on the administration of FEA's  compliance program, 'were also 

rev i&&ed. 

1/  he& materials are appnded hereto. - 



A t  each stage of - the enforcement process, the c r i t i c a l  aspects of FEA's 

authority were examined and considered from the point of view of ,whether . 

additional legislative.  or regulatory in i t i a t i ves  were called for . Viewpoints . . 

were coliected together in materials prepared by the Working Group for the 

use  of the Task Force. 6 The materials that  underly the recommendations tha t  

follow, therefore,. should not be regarded a s  authoritat ive expressions of law 

or policy by the Task Force, its Working Group, or the FEA since they, were 

prepared for an entir-3ly different  purpose. 

B. Recommendations 

1. Remedial Orders 

I* view' of E'EA' s pervasive authority t o  issue. remedial orders, the Task 

Force urges.that  the Agency continue t o  develop, through regulation or by 

example, forms of remedial re1 ief necessary to  eliminate or compensate for 

the e f fec t s  of a violation. A s  part  of t h i s  e f fo r t ,  the FEA should under- - 
take to make' cl&i tha t  a direction to  cease and des i s t  violative conduct 

is a remedy t h a t  may be imposed in  a remedial order. Remedial orders should 

routinely include cease and desist language. 

2. Involuntary Consolidation of l?ki Actions and Joinder 
of the FEA in Private Actions 

The FEA should seek legis la t ion to  make ,clear tha t ,  notwithstanding 

the provision of 28 U.S.C. 1&7(a) ,  or any other provision of law, no c i v i l  

action inst i tuted by the FEA pursuant t o  any of . the national energy laws 

shall be consolidated or coordinated with other actions not brought by the 



FEA, even though such other actions may involve common questions of fac t  

or l a w ,  unless such consolidation or coordination is consented t o  ,by the 

Agency. Similar legis la t ion should be sought placing in FEA's  sole discretion 

whether or not the Agency should be joined a s  a party in any private action . . 

involving claims under the national energy laws. 

The FEA should internal ize  a review procedure of pending private actions 

and regularly s e e k  part icipation as  a "friend of the court" in any action 

s ignif icant ly  impacting upon the orderly development of the national energy 

laws. 

3. Payments of Refunds t o  the United s t a t e s  ~ r e a s u r ~  

The FEA should require the payment of overcharges t o  t h & , ~ n i t e d  States  

Treasury in instances &ere the persons injured by the overcharge cannot be 

identified by reasonable measures, or where its remedial actions cannot have 

the intended res t i tu t iona l  e f fec t  of compensating in j  ured par t i e s .  The 

Task Force believes that  authority to  require such payments presently 

e x i s t s  in s ta tu tes  and regulations 'administered by the FEA - see, e,g,, 

FEAA' Section 5 ( b ) ( 5 )  directing the administrator t o  "prevent unreasonable 

p ro f i t s  within the various segment's of the energy industry. . '.' . " -- 
and provisions for c i v i l  penalt ies and private re l ief  under the EPAA ik, 

not ra i se  any significant impediments. FEA should consider an alterna- 

t i ve  procedure seeking of related c i v i l  penalties on a basis that .  w i l l ,  a t  the 

very leas t ,  deprive the violator of the benefit of overcharges. The exercise 

of its authority t o  refund overcharges d i rec t ly  t o  the federal government w i l l  

become increasingly necessary as the compensatory goal of FEA's compliance 

.program becomes more d i f f i c u l t  t o  achieve. 



4. Criminal Liability for Corporate Officials 

The FEA should seek a legislative revision of EPAA Section 5(a)  ( 4 ) ,  

as amended by EPCA Section 452, to provide that corporate officials  or 

agents who knowingly and wilfully authorize, order or perform any act in 
,. 

violation of the regulation under EPAA Section 4 (a ) ,  may be subject to 

impr isoment whether or not they knew or should have known that .a notice 

of non-cmpl iance 'had been received by the coriprat ion from the FEA. 

Corresponding amendments would need to be made to 10  C.F.R.. 205(e)(l) .  

In the interim, the Task Force urges that the FEA adopt a requirement 

that corporate subjects of any remedial or cqnsent order serve the order on 

a l l  senior corporate officials,  as well as subordinate officials  and agents 

whose scope of authority involves the particular corporate program to which 

the remedial or .consent order speaks. To assist  in establishing actual 

notice, the FEA should obtain proof of service from all .corporate officials  

that have received the remedial or consent order. 

The Task Force urges that the FEA also reconsider the direction in 10 

C.F.R. 205.203(e)(B) t ha t  a "notice of non-cmpliance" shall be limited to 

remedial and mnsent orders. Notice of Probable Violation (or any actual 

notice of non-hqliance provided a t  any the) , should also serve as notices 

of non-compliance . 
5. Compromise of Overcharges in Consent Orders 

Enforcement experience has indicated that the FEA should adopt pro- 

cedures to permit the compromise of violation m u n t s  in a consent order. . 



Such procedtires would significantly enhance FEA's  enforcement strategies 

by permitting the Agency to consider such factors as the strength of its 

case, the resources available within the Agency to c o m m i t  to the ful l  

prosecution of a case, and the likelihood that its position w i l l  be upheld 

on judicial review. 

The statutory authority to compromise overcharges derives from the 

broad grant to FEA to develop cmpliance procedures. A s  long as the exercise 

of that authority does not impinge upon the statutory jurisdiction of FEALs 

0ffice.of Private Grievances and Redress, does not prejudice claims by 

third p r t i e s ,  and as long as procedural safeguards are implemented to 

avoid abuses in reaching campromises in particular cases, the implementation 

of authority to compromise violation amounts does not directly contradict 

any legislative mandates. 

6. 'Finalization of Consent Orders 

The Task Force sees merit in the requirements of Sections 205.197(b) 

and ( c )  that delay the effective date of executed consent orders and require 

publication in the Federal Register before such orders can be finalized. 

However, while the Task Force believes that it is desirable to have this  

Independent check on the case resolution process, theredoes not appear 

to be a need to republish consent orders that have been amended in response 

to comments received unless the amendments are highly mater ia l .  

7. Assessment of Civil Penalties 

The Task Force recommends that the FEA in i t ia te  a change i n  its present 

practice of referring c iv i l  penalty actions to the Department of Just ice and 



adopt a procedure for the entry of administrative orders providing for the 
, . .  

payment of c i v i l  g n a l t i e s .  'Such orders would be subject t o  administrative 

review and direct  enforcement in ' the cour ts . 
Although the imposition of c i v i l  penalt ies has been t radi t ional ly  con- 

. . -  . . 
sidered a judicial 'function to  be exercised by the courts, case law has' 

recognized the r ight  of Congress t o  enact legis la t ion permitting imposition " . 

of c i v i l .  penalties through administrative rather than judicial  proceedings. 

diven the c i v i l  penalty provisions and broad enf or cement author i t y  already 

provided by the Congress, the Task Force believes &at developing administra- 

t i ve  procedures for the  assessment of c i v i l  penalt ies is consistent with" 

the legis la t ive  scheme. 

8. Recordkeeping - . 
. , 

The Task Force recommends that  the FEA consolidate its generic 

recordkeeping requirements and, where the Agency has not already done so, 

repromulgate them under FEAA Section 13.   he FEA should also provide for 

the maintenance of such specif ic  records a s  may be necessary t o  f a c i l i t a t e  

e f f i c i en t  audit and compliance f ie ld  work. Records tha t  should be required 

t o  be speci'fically maintained include, but are not limited to, computer 

records, fluw &arts ,  chart of accounts and management and accounting pro- 
. . 

cedures manual. In addition, specif ic  records must be maintained a s  follows: 

A. Records showing the specific derivation and audit  t r a i l  for data 

submitted t o  the FEA in required reports. 

B. Records showing the derivation and mthods used to calculate base 

period prices in suff ic ient  de t a i l  to provide an audit  t r a i l  back t o  t h e  com- 

pnies 'business  records. Mditionally,  records showing a list of all  customers 



and each customer ' s base per iod pr ice by class of purchaser . 
C. Records showing the derivation and methods used to calculate maximum 

lawful selling prices including products and non-product increases, including 

applications of unrecouped costs from previous periods which are uniformly 

and consistently maintained and reconciliable.to the firm's business records. 

D. Records supporting the periodic pass through of increased costs 

which clearly demonstrate that the increased costs are appropriately calcu- 
' 

lated as prescgibed b y . W .  rules and regulations. ' 

E. Records supporting increased cost recovery calcuAationo that are 

constructed to demonstrate appropriate recovery for each element of the.  -. , 

maximum lawful selling price. 

9. w r t i n q  Requirements 

The Task Force urges that an examination be made of each of the FEA' s . 

reporting requirements to determine whether they, as well as  the: f oms 

promulgated thereunder, have k e n  issued pxsuant to the FEAA - par.ticularly*, 

Section 13 - as well as the EPY. New reportiw forms devised as a result 

of the findings of the Task Force's Working Group on Strategy should conform 

to t h i s  recommendation and should reference, where possible, EPAA Section 

4 ( a )  to take advantage of the EPAA' s more stringent enforcement provisions. 

10. Subpoenas 

The Task Force recommends that procedures be implemented to routinize 

a practice of requestinq information needed in an sudi t or invcssCiqation 

through an investigative subpoena rather than informal requests. Procedures 

should be adopted to insure that when testimony is taken i n  investigations 



the authority of EPAA a& well as the FEAA be invoked so that  the provi- 

sions of 18 U.S.C: 1621 are brought fu l ly  t o  bear on the witness. It  

should be made clear in 10 CFR 205.201(a) tha t  the use of investigative 

subpoenas is not inconsistent with FEAas  e f fo r t s  t o  otherwise encourage 

voluntary cooperation with its investigations. 

In the view of the Task Force, 10 C.F.R. 205.8(h) - the administra- 

t ive  procedure for quashing an investigative subpoena - should be withdrawn, 

par t icular ly  t o  the extent tha t  it has any application t o  investigative ' 

subpoenas.. A t  a minimum, and even if  found to  be only applicable t o  

administrative as  opposed t o  investigative subpoenas, the provisions of 

Section 205.8 (h )  should be amended and simplified. 

11. *cia1 Report Orders 

The Task Force recommends that  the FEA routinize a practice of 

requesting information by Special Report Orders when the information 

sought appears not to be available in any document or se r ies  of docu- 

ments producible pursuant t o  a subpoena. The Task Force believes 

that  the procedures for reviewing a Special Report Order in 10 CFR 

210.91(b)-(d) are far in excess of what is needed t o  remedy any per- 

ceived abuses associated with their  issuance. Although a Special 

Report Order, in some instances, may have greater consequences upon 

the recipient than would an investigative subpoena and, while it 

appears tha t  FEAA Section 21(b) may be more c lear ly  applicable t o  such 



orders than it is to subpoenas, that section does not appear to be any 

j u s t  i f  icat  ion for maintaining the canplex review procedures presently 

provided for in  EEA's regulations. 

The Task Force recommends that standards be developed classifying 

various types of Special Report Orders and delineating the persons who 

are authorized to issue such orders and circumstances under which they 
, 

may be issued. Thereafter, a simplif id, one step, procedure providing 

the recipient an opportunity to request relief can be adopted. 

12. Review of Remedial Orders 

~ b r r e n t l ~ ,  FEA procedures allow a respondent to a remedial order 

to seek an exception, interpretation or modification a t  my t ime during 

the administrative and even judicial review of that remedial order. 

Such provisions can ccinplicate the efficient operation of an enforcement 

system based largely upon' resort to administrative remedies. 
. - a  

Accordingly, the Task Force reco'mnds that procedures' be adopted 
. . 

to require respondents i n  adminis<rat ive proceedings contesting remedial 

orders to raise during the course of those proceedings a l l  arguments 
, , . . r 

of fact or law which impact upon a need for an exception (10 C.F.R. 
. . 

205.50(a) (1) ) ,  or modification (10 C.F.R. 135(b) ( l ) )  or otherwise be 
.. . 

barred from doing so a t  a later stage in the review process. Those 
. " .  . 

procedures should also make clear that requests for interpretation . . . . 

concerning 'hatters alleged in  an NOW w i l l  ' ml: k considered a£ter 

the issuance of the NOW except in the context of the enforcement 
. . . .  

proceeding. 



13. Enforcement Techniques 

The Task Force believes that  the FFA should develop procedures 

and an internal disposition t o  proceed flexibly in the application of 

enforcement techniques and draw from the f u l l  panoply of tools given 

by the Congress t o  the Agency. Moreover, it is imperative tha t  greater 

use be made of c i v i l  actions for injunctive r e l i e f .  Develoment of 
. . 

the administrative remedies and powers of the Agency as  w e l l  a s  criminal 

re fe r ra l s  should remain an important thrust  of FEA's enforcement effor ts .  

Engrafting upon the administrative process, e i ther  by rule or legis la t ion,  

cease and des i s t  authority, the ab i l i t y  to  assess c i v i l  penali tes 

and authority t o  appoint special masters and conservators where needed, 

w i l l  serve to maintain the v i t a l i t y  of the administrative process. 

14.  Authority for FEA t o  Lit igate on Its Own Behalf 

The Administrator should be conferred with the exclusive responsi- 

b i l i t y  and authority for the conduct of a l l  administrative, c i v i l ,  
'I' , 

criminal and appellate proceedings on behalf of the FEA. The Task 

Force is of the strong belief tha t  providing the FEA the capacity 

t o  l i t i g a t e  on its own behalf is a c r i t i c a l  aspect of any e f for t  
, ' 

t o  enhance its overall  enforcement capabil i t ies.  A t  a minimum, unt i l  

it receives f u l l  authority t o  represent i t s e l f ,  FEA attorneys should 
. . 

be routinely appointed a s  Special Assistant United States.Attorneys 

for the conduct of c i v i l  l i t i ga t ion  involving violations of the national' 
. . 

energy laws. 
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1'5. General Ant i f  r aud Provisions 

The FEA should adopt a general and flexible deceptive. practices 

provision designed t o  augment the more specific l eg is la t ive  and regu- 

la tory provisions currently provided. Here proscr iptions of material 

misstatements and omissions as w e l l  a s  of acts,  practices or courses 

of business which operate in a deceptive or fraudulent manner, would 

give the FEA . f lexible author i.t-y to effectively deal with emerging 

problem areas. S p c i f i c  proscriptions for aiding and abetting viola- 

t i ve  conduct should be provided. 

16. Right t o  Question. Persons 

The r ight  of access conferred upon the Administrator by Section 

13(d)  of the EEAA includes not only the right t o  obtain information 

and inspect records but a lso the r ight  " to  question such persons as  

he may deem necessary." This r ight is quite apart from the authority 

conferred elsewhere t o  issue subpoenas for testimony. The Task Force 

has noted in other sections of its report that. there .has been incuf- 

f i c ien t  questioning of persons in the course of audits,  par t icular ly  

a t '  RARP s i t e s .  The Task Force recommends that  the authority confer red 

by Section 13 (6) la responsibly and vigotously exnrci,s+l, 



11. EXAMINATION OF PETROLEUM INDUSTRY COMPLIANCE 

A. Overview 

The authority of the Federal Energy Administration to gather 

information and conduct audits and investigations derives as an 

in i t ia l  ~mt te r  from the Regulations promulgated under the Economic 

Stabilization Act of 1970, Pub.. L. 91-379, as amended-(the ESA). 

The requirement that firms maintain adequate records documnting 

their' compliance with the Cost of Living Council's (CLC) Economic 

Stabilization Program necessarily derived from the Congressional 

mandate to enforce controls on wages and prices. A s  a' result of the 

enactment of the Emergency Petroleum Allocation Act of 1973, Pub. 

. L .  93-159 (the EPAA), the Federal Energy Administration Act of 1974, 

Pub. L. 93-275, as amended (FEAA) and the delegation of authority 

from the CLC to the FEA, the Administrator both succeeded to the 

author i ty  or iginally vested in  the CLC ' and received his own special 

grant. 

Thus, Section 13(a) of the FEAA specifically authorizes the 

Administrator 'to "collect, assemble, evaluate and analyze energy 

hformat ion by categorical . groupings . . . of sufficient compre- 

hensiveness and particularly to permit fully informed monitoring 

and policy guidance" with respect to the exercise of the price and 

allocation control functions vested i n  the agency under the EPAA. 

All firms engaged in  any ghase of energy supply or consumption ' are 

required under Section 13(b) to "make available ' to the Administrator 



such information, including per iodic reports , records and documents 

. . ." as may be necessary for the proper exercise of h i s  functions 

under the Act. That Section also empowers the Administrator to issue 

orders and regulations in drder to carry out the agency's information 

gathering authority. Section 13(c) authorizes the agency to issue 

Special Report Orders when necessary to obtain information which is 

within the scope of the FEAe s general informatio;i qathsring powers. 

Section 13(d) confers authority to the FEA to conduct audits and 

investigations in order to verify the accuracy of the reports and 

records which are required to be maintained by firms engaged in 

energy supply and bnsumption activities.  Finally, Section 13 ( e )  

authorizes the FEA to issue subpoenas and specifies the procedure 

for enforcing subpoenas in the United States District Courts. 

The FEA has pramulqated requlations whirh s p c i f y  the record- 

keeping and reporting obligations of firms engaged in the production 

or consumptions of petroleum products. Clearly, it would be impossible 

for the FEA to even attempt to met  its Congressional mandate to 

control and monitor the pricing and allocation of crude o i l  and 

petroleum products at  all levels of production and distribution 

without investigatory and information gathering powers. 

B. Recordkeeping and Reporting Obligations 

1. Recordkeepinq 

The FEA has promulgated a nu&r of regulatory provisions which 

require firms to maintain certain records to demonstrate' that prices 



charged or amounts sold are in compliance with FEA regulations. FEA's 

current general statement of recordkeeping requirements, . l 0  C.F.R. 210.92, . . 

is apparently promulgated pursuant to the broad grants of authority .in 

Sections 4 and 8 of the EPAA. Additional support under the EPAA to issue 

such recordkeeping provisions can be gleaned from ESA Section 203, - 1/ 

a t  least to the extent that EPAA Section 5 indirectly incorpo~ates . . . 

ESA Section 203 into the EPAA through the direct incorporation of ESA 

Section.209. . 

FEA's , m b s t  prvasive statutory authority for prescribing detailed 

recordkeeping requirements are Sections 13(b) and 13(g) of the FEAA. 

And, whether or not specific recordkeeping requirements were promulgated 

pursuant to the FEAA, the Task Force is not unmindful of the principle 

that so long as administrative action taken is within the purview of the 

Administrator's functions, he is entitied to c i te  any proper authority 

to uphold such act. In Massachusetts Trustees of Eastern Gas and Fuel 

Associates v. United States, 377 U.S. 235 (1963); the Court held that . 

an administrative action could invoke principles or facts not used if 

the omitted matter urged to uphold the decision did not, by its exclusion, 

prevent an administrative determination to be made with relevant cri teria 

in mind and in proper procedural manner. Id. a t  248. In using th is  theory 

Since the ESA does survive for purposes of pre-expiration enforce- 
rent (Section 23 8 ) , and since EO 11790 Section 3 confers ESA 
presidential authority under ESA Section 203 to the ~dministrator,  
FEA can arguably even now promulgate a rule requiring retention 
of records reflecting regulated transactions that occurred prior 
to May 1, 1974, including records reflecting May 15, 1973 
transactions. 



the Supreme Court upheld an administrative act which cited the wrong .- 

statutory provision as authority for the action. Bliance on that 

principle here serves to enhance the viability of recordkeeping rules 

not specifically re-promulgated under the FEAA or applicable to 

transactions occuring after the expiration of ESA Section 203. 

Nonetheless, a t  a minimum, FEA should affirm or reaffirm, if  

it has not already done so, that Part 210 is also promulgated p~irs~.lant 

to Sections 13(b) and 13(g) of the FEAA. On the other hand, while those 

sections offer an express statutory basis to support any recordkeeping 

regulation applicable to transactions occuring after the expiration 

of ESA Section 203, care should be taken to inference the enabling 

provisions of the EPAA, particularly Section 4(a) ,  wherever possible 

to avoid the limitations on sanction contained in the FEAA. Thus, a 

violation of FEAA Section 13(b) only subjects the violator, by virtue 

of FEAA Section 1 3 ( i ) ,  to the sanctions contained in Section 12 of ESECA.. 

Besides containing more lenient sanction provisions than those contained 

in EPAA Section 5, ESECA Section 12  precludes the recovery of damages 

by "any person." 

In addition, it should be noted that FEAA ,Section 13 ( i )  does not 

refer violations of FEAA Section 13(g) - the most relevant statutory 

provision for purposes of promulgating recordkeeping rules - to even 

the sarlctivn provisions of ESECA. But ,  FEAA Sections 13(g) and 13( i )  

were adopted on the same day, and Section 13( i )  is an expression of 

congressional policy that there should be a means of enforcemenL of 



certain of the reporting and recordkeeping provisions of Section 13 - 

albeit not Section 13.(g). Accordingly, to give ful l  effect to the 

congressional policy in enacting section 13 ( i) , FEAA Section 13(g) 

may fair ly be read as an extension of the powers "vested i n  or trans- 

ferred or delegated to the Administrator" (FEAA Section 13(g))  under 

EPAA Section 4(a) .  To the extent, therefore,:that the Administrator 

promulgates recordkeeping requirements pursuant to FEAA Section 13(g) 

which are reasonably related to the FEA's  regulatory functions under 

EPAA Section. 4(a) ,  those requirements are enforceable pursuant to 

EPAA's Section 5, which in turn incorporates by reference the stringent 

enforcement provisions of ESA Section 209. 

Moving beyond the issue of the most appropriate authority for 

the adoption of recordkeeping requirements, the Code of Federal 

Regulations Part in which the recordkeeping rules were placed neither 

contain the pricing and allocation regulations to which they relate 

nor do the operative provisions contain a direct reference to the 

Parts wherein.those regulations are contained. This is a technical 

point that should be clarified. Moreover, the Task Force recommends 

that the recordkeeping requirements be consolidated, with appropriate 

cross. references, under a single Part in the Code of Federal Regula- 

tions. Miscellaneous record keeping provisions in Parts 211 and 212, 

e.g., Sections 211.223 and 212.128, may serve to unnecessarily complicate 

its record keeping requirements. 



2. Reporting 

With respect to the general and' special reporting requirements. t, 

- including the issuance of Special Report Orders -- 10 C.F.R. 210.91 

and 41 Federal Register 55322 (December 20, 1976) make clear that E'EA's 

reporting rules are adopted pursuant to both the EPAA and FEAA. The 

Task Force's observations with repect to relying upon the EPAA as a 

statutory basis upon which to promulgate Section 210.91 are similar to 

those articulated above with respect to the promulgation of the Agencyl.s 

recardkeeping requirements, in Section 210.92. Moreover, the F w ,  

particularly i n  Sections 13 (b)  and 13 ( c )  , confer pervasive authority 

upon the FEA to prescribe reporting requirements such as those contained 

in Section 210-91. To the extent, however, that the FEAA is relied 

upon as the jurisdictional predicate for . the regulation, those reporting 

requirements are only enforceable through the reference in FEAA Section ,, 

13( i ) to the sanction 'provisions of ESECA. . 

FEA's various requirements for the reporting of information are 

necessary to permit the FEA to control and monitor the pricing. and 

allocation of crude oi l  and petroleum products a t  a l l  stages of produc- 

tion and distribution from the f i r s t  sale of crude o i l  to the sale of 

refined products a t  the re ta i l  level. For example, all purchasers of 

domestic crude o i l  are requird tn f i l e  or1 a m n t h l y  bacic PEA Form 

P124-M-0. This docuwnt provides to the E'EA the data necessary to 

monitor and enforce the weighted average f i r s t  sale price of domestic 

crude o i l  and to make adjustments and administer sanctions as necessary. 



Form P110-M-1 is filed by all domestic refiners with the FEA on a 

monthly basis, and provides the means by which refiners compute, 

report, and adjust their selling prices for covered products. 

Refiners must also submit Form P102-M4 on a monthly basis which 

provides the data necessary for the FEA to administer the Old Oil 

I 

Entitlements Program. ' In addition to these reporting prograrnb, the 

FEA also requires the filing of various other reports in order to 

fulfill its statutory obligations. For example,' the FEA monitors 

the 'price of No. 2 heating oil through the use of Form P 112-M-1; . 
. 

oil imports into the United States with Form P113-M-0; propane sales 

volumes with Form P315:M-O; and the transfer pricing with Form 

F701-M-0. ' 

C. Investigatoryand Information Gathering Powers. 

The distillation of the implied and explicit investigatory powers 

is found in 10 C .F.F. S205.201, Investigations: 

(a) General. The FEA may, in its discretion, initiate . 

investigations .relating to compliance by any person with 
any rule, regulation, or order promulgated by' the FEA, 
any decree of court relating thereto, or any other agency 
action. The FEA encourages voluntary cooperation with 
its investigations. When the ci~cmskances warrant, 
however, the FEA may issue subpoenas in accordance with . 

and subject to S205.8. The FEA may conduct investigative 
conferences and hearings in the course 'of any investigation 
in accordance with, subpart M of this part. 

(b) Investigators. Investigations will be conducted by 
representatives of the FEA who are duly designated and 
authorized for such purposes. such representatives have 
the ,authority to administer oaths and receive affirmations 
in any matter under investigation by the FEA. 



FEA's authority to investigate violative conduct derives, in part, 

from the ESA Sections 206 and 209, which have been incorporated into 

S 5 of the EPAA. The powers conferred upon the President in EPAA Section 5 

were subsequently placed in the Administrator by ~xecutive Order No. 11790 

(~une 27, 1974) . ' ESA Section 206, Subpoena power, provides that. the head 
of an agency 'exercising authority under the ESA, or his delegate: 

shall have the authority for any purpose related to 
this title, to sign and issue subpoenas for the 
attendance and testimony of witnesses and the pro- 
duction of relevant books, papers, and other documents, 
and to achinist~r oakhs . 

ESA Section 209 provides that persons authorized to exercise authority under 

the title can seek injunctions wherever it appears that a person has, is, 

or is about to commit a violation. Criminal and civil sanctions and the 

implied.authority to discover the violation which would precipitate their 

inpsition are provided in ESA Section 208 for violations that occurred 

before December 22, 1975, and in Section 5(a)(3) of the EPAA for violations 

occurring thereafter . 
FEAA also provides specific investigatory powers to the FEA, particu- 

larly in Section 13(d]; 

The Administrator, to -verify the accuracy of information 
he has received or otherwise to obtain information 
necessary to perform his functions under the Act, is 
authorized to conduct investigatioi-IS, and in connection 
therewith, to conduct, at reasonable times and in a 
reasonable manner, physical inspections at energy 
facilities and business premises, to inventory and 

. 

sample any stock of fuels or energy source therein, to 
inspect and copy records, reports and documents from 
which energy information has been or is being compiled, 

. and- to question such persons as he deems necessary. 



The Administrator's authority t o  .delegate h i s  functions is found in S 4 ( b ) ( 2 )  

of the PEFA; &ong those'functions are those otherwise specif ical ly  vested 

69 ~onbres s  or delegated by the President p r s u a n t  t o  authority vested in .  

himby.law, such a s ' t h a t  conferred by theEPAA. . . . . . 

Similarly, FEAA Section 13(e)  (1) confers upon the Administrator or any 

of h i s  duly authorized agents authority t o  issue subpoenas both compelling . 

t es t imny and the production of documents. The authority .of the FEA t o  issue 
. 

subpoenas i n  order t o  determine whether a firm's practices - are i n  .compliance 
. . 

with the FEA Regulatory Program was f i r s t  upheld' by the Temporary Ehergency 

Court of Appeals in U.S. v.. Empire Gas Corp., 547 F. 2d- 1147 (T.E.C.A. 1976) 

and ...ag8 i.n in .FEA v. - PortsArthur Towing Co., - - F. 2d (T.E.C.A. 1977)., 

Similar cases seeking enforcement of FEA subpoenas have been f i l ed  in 'other 

jurisdictions. See, e.g., U.S. and Burch v. B e l l  (C.A. No. CV.175-148, S.D. 

Ga. ) . 
Although the- FEA has apequate authority .under both the FEAA and the EPAA 

t o  issue investigative subpoenas, only under the EPAA does the Administrator 

or h i s  delegate have expl ic i t  authority t o  confer 'an oath. 1/ Because 

the Task Force believes tha t  the integr i ty  of the investigative process 

can be enhanced when the person under' examination is subject to, the sanctions 
. . 

of 18 U.S.C..1621 (federal  perjury provisions), as  w e l l  a s  18 U.S.C. 1001 

(federal  fa lse  statements provisions), it recommends that  a procedure be 

1/ The Task Force does recognize, however, that  while FEAA Section 1 3 ( e ) ( l )  - 
makes no reference1t.o the administration of an oath, the conferees i n  
their  Report on H.R. 11793 ( the b i l l  adopted by the Congress in enacting 

, the FEAA) concluded tha t  both H.R. 11793 and the Senate amendment thereto 
gave the administrator, "extensive information gatherting powers, includ- 
ing the r ight  . . . t o  administer oath . . ." ( F a  1110585, p. 10,581.) 



in i t i a ted  to  assure tha t  every subpoena issued specif ical ly  c i t e  as  its 

s ta tutory basis both FEAA Section 13(??)(l) and EPAA Section 5 - which, in 

turn,  incorporates by reference the subpoena authority of ESA Section 206. 

In accordance with the provisions of 10 CFR 205.201 matters relating 

to  investigative subpoenas have been required to  conform to  the provisions 

of Section 205.8 which, among other things, sets forth the procedures for 

issuing and serving such subpoenas. While the issue and service provisions 

of Section 205.8 do not appear t o  be overly burdensome, the procedures pro- 

vided in Section 205.8 (h )  may create d i f f i cu l t i e s  as. t.he Agency h g i n s  t o  

habitualize the procedure of relying upon compulsory process for gathering 

investigative in£ ormat ion. 

Section 205.8 ( h )  creates a procedure for quashing or modifying admin- 

i s t r a t i ve  and, by vir tue of Section 205.201, investigative subpoenas. 

Although there may be two competing interests  t o  be served when issuing a 

compulsory process i n  the course of an investigation - the prompt provision 

of information, on one hand, and procedural fairness on the nthrtr - the 

provisions of Section 205.8(h) may serve to  overly f rus t ra te  the investi- 

gative process. Those provisions provide, among other things, for an 

i n i t i a l  motion t o  quash or modify addressed t o  the issuing officer , with 

an appeal of r ight t o  the ultimate supervisor of the issuing off ice  and 

an opportunity for ce r t i o ra r i  review to  the Office of Private Grievances 

and 'Redress. Mweuver , with respect t o  the f i r s t  two layers of review, 

which may be taken a s  a matter of r ight ,  the reviewing off icer  is required 

to  base a denial on a "statement of fac t s  and conclusions of law" (Section 

205 .8(h) ( l ) ) .  While. the Task Force believes the maintenance of both the 



appearance and fact of. procedural fairnegs are cr i t ica l  aspects of 'any' 

governmental enforcemerit program, .the procedures of Section 205.8 ( h  ) appear 

, '  

to go well beydnd what is needed and manifests a- lack of con£ idence ' by 

the 'Agency in the integrity of its investigative staff .  
1 .  

procedural fairness can be'assured by alternative means which would 

. not so frustrate the investigative proc'ess. For example, the kdministrator 

could adopt regulations mre  carefully delineating who may exercise the 

authority to issue subpoenas &d the circumstances under which such authority 

should be 'exercised. In the view of the Task Force, so long as an attorney' 

- whether in Compliance or General Counsel - is in some way involved 

in the issuance of the subpoena, procedural fairness can be satisfied. 

Moreover, additional safeguards are provided by existing procedures which 

require that murt actions to enforce investigative subpoenas be routed, 
. . 

through Regional Counsel. . 

Although the procedures of Section 205.8(h) should be withdrawn'alto- 

gether, because the Section has specific application to administrative 

proceedings, there might be some u t i l i ty  to preserving some 'aspects of the 

provision with respect .to subpoenas other than those issued in the investi- 

gative process. Accordingly, a t  a minimum it should be made clear that 

none of the' provisions of Section 205.. 8 (h ) are applicable to 'investigative 

subpoenas. 

A further investigative mechanism available to the FEA pursuant 'to ' . 

. , . . 
Section 13 is the Special Report Order (sRO) . Section 210.91 of the ' F i  ' .  

Regulations which provides for the issuance of 'sRO'S state that " [wlhenever 
. .. 



the FEA considers it necessary for the effective administration of the FEA, 

it may require any firm to f i l e  special or separate reports, setting forth " 

information relating to the FEA Regulations. . . ." In cases in .which a . 

firm's available records are insufficient to demonstrate compliance with the 

provisions of the, FEA Regulations, the firm may be required to submit adequate 

records in response to an SRO. An SRO may also direct a firm to formulate 

documents which are not available. In contrast, a subpeona may only be used 

to compel the production of documents which are already in existence. 

The FEA's authority to issue an  SRO to an individual' firm has been 

challenged by the plaintiff in Crown Central Petroleum Corp. v. - FEA (C.A. 

No.  N76-G01, D. Mil. ) . In that proceeding, the Crown Central Petroleum Corp. 

(Crown) has sought judicial review of the FEA's determination in Crown 

Central Petroleum Corp., 3 FEA Par. 87,018 (April 7 ,  1976), in  which the 

FEA Office of Private Grievances 'and Redress declined to rescind an SRO which 

the FEA Compliance staff had issued to Crown. The SRO directed Crown to f i l e  

information concerning its classes of purchasers ancl was intended to e l i c i t  

facts-which the FEA had determined to be essential to an audit of the firm's 

pricing practices. The Office of Private Grievances and Redress upheld the 

SRO on the grounds that the Order was not unreasonable or discriminat~ry, nor 

was it improper for the FEA to direct the firm to f i l e  a document which is 

not generally required to be filed by all s.i.mi.larly situated firms. A broad- 

based challenge to the FEALs authority to issue SRO's has also been raised 

in Powerine ~e f in ing  Co. (C.A. 77-1873 L.E.W., C.D. C a l . ) .  



The reg,ulatory provisions governing ,the issuance of SRO ' s provide detailed 

procedures for their administrative review. - .  See 10 CFR 210.91(b)-(d). A 

firm which is ordered, to f i l e  a special report may submit  to the. FEA official  

that issued the order an application to quash or modify the order. Since. the 

review procedures for a denial of such a request are the same as the review pro- 

cedures for a denial of a request to quash or modify . a  subpoena the Task Force 

has concerns paralleling those. articulated above. While a Special ~ e p o r t  in. 

some instances may have greatec consequences upon the recipient than would an 

investigative subpoena and, while it appears that FEAA Section 21(b) is mre  

clearly applicable to such orders, there does'not appear to be any justifica- 

tion for maintaining .the complex review procedures presently provided for. 

in FEA's regulations. , . 

It is im~ortant to note that the FEA may not use a Remedial Order or a 

Notice of Probable Violation (NOW) as a discovery device during the course 

of an. audit or investigation. By the time a. Remedial Order has been issued, 
. .. .- -. . 

the F F  should have reached a p i n t  in a compliance investigation where 

further factual material is not necessary in order to determine whether or not 

the violation of the FEA Regulations has occurred. In Koch Industries, Inc., 

2 FEA Par. 80,580 (Nay 2, 1975 ) , the FEA Off ice of ~xceptions and Appeals held 

that under the provisions of Section 205.192, a Remedial Order should not 

properly be used as a discovery device in order to develop evidence on which 

to base a finding that s violation of the price regulations has occurred. 

In Wall Street Journal, 2 FEZ4 Par. 80,588 (March 21, 19751, the FEA held,that 

in view of the various methods of obtaining information in the course of a com- 

pliance investigation which are available under the authority of Section 13 



of the FEAA, the gathering of information regarding probable violations of " 

the regulations should be completed prior t o  the issuance of an 'NOPV. . In 
. . .  

Wall S t ree t  Journal the FEA further held that  an NOPV should contain a f u l l  , 

statement of the factual  basis for the agency's conclusion tha t  a violation - 

of the regulations was believed to  have occurred and that  an NOPV should only 

be issued a f t e r  a significant '  stage of the investigation is completed.   ow ever, 
the l imitation of the use of an NOPV or a Remedial Order does not mean that  -the 

FEA cannot require the suh i s s ion  of further information including an SRO 

which would permit the calculation of the magnitude of the "violation 

or assess compliance with the Order. 

With respect to  any of the information gathered through the use of the 

powers discussed above, the FEA is authorized to  require tha t  the material be 

submitted under oath. Prior t o  the questioning of witnesses who are subject t o  . 

such investigations, investigators may be requiredl tn apprise the ~ u b j e c t  of 

their  r ights  including those against self-incr lmination . I f  the person, af ter  " 

being advised of these r ight.s e l ec t s  to  waive them, the ir~vestigator may, de- 

pending upon the circumstances, have the subject execute a written waiver'. 

False statements in any submission of information t o  the FEA.may subject 

the person who made the statements t o  criminal sanctions under the provisions 

of 18 U.S.,C. Section 1001. When an oath is administered the provisions of 18 

U.S.C. 1621 are also applicable. 

D. I;'li.A 1nvest igat  ive Procedures 

1. Audits . . 

The type of records, reports and investigative devices discussed in the 

preceding subsections are  usually used by the FEA during the course of an 



-audi t  of an individual firm. m i l e  the various FEA reporting programs 

a s s i s t  the agency in monitoring industry-wide compliance with the FEA 

Regulations, and industry-wide mvements in prices, the audit is the 

primary means available to. the FEA t o  evaluate an individual f i rm's  

compliance with the FEA Mandatory Petroleum Allocation and Price Regula- 

tions. The FEA's authority t o  conduct audits of individual f i m s  is a 

necessary compnent of the agency's statutory mandate t o  administer and 

enforce the provisions of the FEA Regulatory Program. 

The general procedures followed by FEA personnel ip the conduct of an 

audit are described in  Section 3.300 of the FEA Compliance Manual. A s  an. 

i n i t i a l  matter, it is important t o  note. that  all FEA auditors are required 

to  have a familiari ty with accounting and auditing procedures a s  w e l l  a s  

a thorough knowledge of the FEA Regulations. In most instances, an auditor 's 

f i r s t  responsibil i ty a f te r  being assigned a case is t o  ,contact the firm by 

telephone or by cer t i f ied  mail in order t o  inform the firm tha t  an audit 

w i l l  be performed and t o  request that  the firm provide work space for the 

auditor and make available t o  him the records which w i l l  be necessary to  

conduct the audit. 

In most cases, the FEA has found that  the written documnts provided 

by a firm during the i n t i a l  audit are not suff ic ient  by themselves for a 

determination to  be reached concerning the f i rm's  compliance with the 

applicable FEZ4 Regulations. Accordingly, the auditor must conduct inter- 
. . 

views with certain employees of the firm in order t o  supplement the written 

record. After the completion of an audit ,  the auditor..reduces h i s  findings 

- .  
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t o  a written report which ~surranarizes the information and conclusions 

developed dur ing the course of the audit.  After reviewing the auditor ' s 

report  and the f u l l  audit  f i l e ,  the responsible FEA Compliance personnel 

may decide that  .an additional audit should be conducted, or tha t  a formal 

compl iance proceeding should be in i t i a ted  . I 

2..  compliance Practices 

In  order to provide guidance to  the Regional Compli.ance Offices in 

the allocation of resources and manpower t o  both new and ongoing audits 

and investigations, the National Off ice  of Compliance issues quarterly 

program guidance. A system of pr ior i t i z ing  audits is done on the basis 

of four le t tered categories, A through D with Category A having the highest 

p r io r i t y  and Category D having the lowest. Category A is reserved solely for 

Special Investigations, which are those audits in which there is credible 

evidence to  suspect a wil l ful  violation of ' the  FEA Regulations or of a Federal 

s t a tu t e .  Category B includes those audits which require intensive management 

due t o  the age and dollar amount of the violations, or because the assignment 

has special in terest  to an external group, such as  a Congressional Committee.. 

Category C consists of the normal ongoing assignments in  which a wil l ful  vio- 

l a t i on  is not suspected-, and intensive management is therefore not necessary. 

Category D audits are  those for which audit work has been suspended for. a 

valid reason. An audit w i l l  be c lass i f ied Category D' i f  it is considered 

by a Regional Compliance Office to  be lower in pr ior i ty .  than other ongoing 

audits.  



3. Complaints . , 

Under the provisions of t h e  FEA Administrative Procedures and Sanctions 

Regulations, any person may f i l e  a comp1aint;with the FEA when that individual 

has reason to suspect the existence of a violation ,of 'the', FEA Regul.ations. "" 

The provisions of 10 CFR, Part 205, Subpart N ,  govern the f i l ing . of 'any 

such complaint. When a complaint is received, it: is reviewed by the FEA 

in order to determine if there. is reason to believe that a violation has in 

fact keen committed. During the course of the in i t ia l  review of a complaint, 

it is often necessary to contact the complainant and request further informa- 

tion in relation to the alleged violation. If the in i t i a l  review indicates 

a likelihood that a violation has been committed, the case is investigated 
. . 

or audited. as workload and compliance priorities permit. If the reviewer 

concludes that the complaint is unwarranted the complainant. is so advised.' 

. . 
4. Referrals . . 

Information concerning possible violations of the FEA Regulations is 

often referred to the FEA Compliance staff from the FEA Office of Operations," 

and the FEA Off ice of Exceptions and Appeals. In the course. of their work 

those offices often discover possible violations of. the FEA Regulations.. 

This information is referred to the FEA Compliance staff and is reviewed 

in i t ia l ly  by the Office of Compliance Case ~esolufion-. I f ' i t  is determined . 

from this  in i t ia l  review that further audit work .or investigation is warranted 

in view of the factual situation present, the case. is referred to the Office 

of Compliance Operations. The Off ice of Compliance 'Operations then assigns ' 

. 

the case a priority classification, and the firm is audited as workload and 

compliance priorities permit. 



5. Compliance Manual 

The rules  and guidelines to  be followed by FEA auditors and other 

Cmpl iance personnel a re  set for th  i n  the FEA Cmpliance Manual ( the Manual ) . 
I .  

The Manual reviews the en t i re  compliance process and provides detailed guide- 

l i n e s  . . and standards for program development, program operations, case resolu- 

t ion ,  report and control systems, and administrative ac t iv i t i e s .  Although 
. . 

a component of the Federal Energy Guidelines system, the Manual is designed 

tor use by FEA personnel only, and is made available t o  the public only in 
-1, 

expurgated form. The development of the rules aruj guidelines contained in 

the Manual has been an ongoing process. Proposals for revisions of FEA com- 

pliance procedures generally originate a t  a l l  levels of the compliance process, 

i.e., area office personnel, regional off ice  personnel, and national off ice  

personnel . Any proposed revisions of Cmpl iance procedures a re  i n i t i a l l y  

reviewed by the Office of Compliance Policy and Planning. I f  accepted by t h i s  
. , 

Office,  a proposed revision is reviewed by the Assistant General Counsel for 

Cmpliance, the various Compliance Office Directors, and f ina l ly ,  the Dircctor 

ot  Cmpliance of the FEA. I f  the revision is adopted, it is incorporated into 

the Manual. 

6. Common Audit Approach 

A s  one part  of the Compliance Manual, the FEA has developed a "common 

audit  approach" in order t o  insure uniformity in the cond~~c t  and evaluation 

of all FEA audils. The '.common audit approach" divides the auditing pro- 

cedure into s ix  stages: i n i t i a l  pl.anning; preliminary audit; detailed audit 

planning; review and approval of detailed audit plan; detailed audit 



verification; and reporting. During the in i t ia l  planning stage,. the auditor 

reviews a l l  applicable ' F ~ A  Regulations and ~ u l  ings and available background. 

mat& i a l  concerning the firm and the industry. The auditor then makes the 
. b . , 

in i t i a l  contact with the firm a t  which t h e  t he  f i r m i s  requested to make. .' 

. . 
certain material available for the audit! As Ui& f h a 1  step in the i n i t i i l .  

. . .. 
planning stage, the auditor- piepares a preliminary audit  plan.. ' 

*. > 

D u r  ing the preliminary audit, the auditor interv'iews employees of 
. . 

the firm and conducts se lectedt&ts  on the data which has b&en+rovided. 
' " 

. . . .  . c .  

While the selected tests  do not constitute a detailed audit, they should 
'' 

. . . . . . . ;  I . , . .  . . .  
be sufficient to enable the auditor to reach an in i t i a l  determination 

. . . . 

concerning the firm's compliance with the FEA ' ~ e ~ u i a t i o n s .  1t' is hPr tant  
. . .  

to note than an audit is not intended to encbrtipass a 'reconstr6ction of 

a firm's records. Maintaining records is a firm's responsibility, and 

if a firm has fai1,ed to meet th is  responsibility, it may be necessary ' 

.. . 
to issue a Special Report Order (SRO) to require the firm to .assemble 

. -  
the requisite documentation of its supply and ' pricing practices. '1f 'after' ' 

. ,  . 
conducting a preliminary audit, the auditor concludes that no violation ' 

has occurred, t h e  audit is terminated and a final audit report is prepared. 

I , on the other hand, the auditor in i t ia l ly  determines on the basis of the 

preliminary audit that a violation has occurred, he proceeds with the pre- 
. .. " 

paration of a detailed audit plan. 

The detailed audit plan is intended to serve as a to the 'corn- . 

pliance personnel who w i l l  actually perform the audit. Therefore, it contains 

a brief description of the preliminary audit results, . a step-by-step for 



conducting the detailed audit, an estimate of the stafsing requirements for 

each step of the audit, and recommendations for the use of s ta t is t ica l  

sampling techniques. The detailed audit plan must be reviewed and approved 

by. the Area Manager before it can be implemented. In addition, certain audit 

plans must be suh i t t ed  to the National Office of Compliance Operations for 

approval prior to the -performance of the audit. After the audit plan is 

approved, .the audit is conducted and the results are communicated to FEA 
' 

management in the form of an audit report. On the basis of this,.audit report, 

appropriate compliance act ion' is instituted. 

The common audit approach which is summarized above is utilized by the 

FEA in conducting all audits of firms in the ptroleum industry. The common 

audit approach is applied in the s i x  standard work programs contained i n  the 

Cmpliance Manual which provide guidance to FEA personnel in conducting 

audits of firms i n  each of the sectors of the petroleum industry. Audits 

of crude o i l  producers are generally coordinated and conducted by the FEA 

a t  the Regional and Area level. Refinery audits are performed under the 

Refinery Audit Review Program (RARP), which emcompasses the ongoing audit 

of approximately 35 major refiners, approximately 110 smaller refiners, 

and 123 natural qas processors. 

111. FEA ADMINISTRATIVE PROCEEDINGS -- FORMAL ENFORCEMENT ACTIONS 

A. Overview , 

Follvwiriy the completion of an FEA audit where a possible vi.olation 

of the FEA Regulations has been identified, the FEA generally ini t iates 



fornial. enforcement proceedings against a firm by issuing a Notice' of 

Probable Violation (NOW).  - 1/ The NOPV is a written. statement of charges 

to which the firm. is entitled to respond; it does not require the firm. to 

undertake immediate remedial action since it represents only the FEA's pre- 

liminary determination that a violation has &curred. I f ,  following.the 

issuance of an NOW, the firm expresses a willingness to voluntarily comply, 

the FEA may a t  this p i n t  prepare a Consent Order. A Consent Order i s  a 

written document in which the firm agrees to take specified remedial aztion. 

Once it is signed by the firm and the FEA, the Consent Order has the effect 

of a final agency order and, unless a proceeding to modify or rescind it 

is ,initiated, is generally the final administrative proceeding involving 

the violation or violat2ons which the FEA audit disclosed. 

I f  the firm which appears to be 'in violation of the FEA ~egulations' 

is not willing to ut i l ize the Consent Order procedure, and i ts  resporise 

to the NOPV fa i l s  to demonstrate that the .alleged violation' did not occur, 

the FEA w i l l  issue a formal remedial order to the firm. 2J A remedial order 

is a written docurriiit"h which the agency ,makes an affirmative finding 

that a violation has'in fact occurred and directs the firm to take 

specific action in order to remedy the particular violation. In certain . 

emergency situations the FEA may in i t ia te  enforcement proceedings against 

a firm by issuing a remedial order for immediate compliance instead of a 

riulice of probable violation. . . 

1/ When the- FEA seeks to disallow costs which it determines is in excess 
of the proper measurement of costs, it may issue a Notice of Probable 
Disallowance ( "NOPD" ) . 

2/ In resolving a matter where an NOPD has been issued the FEA may issue - 
an Order of Disallowance ("OD") which is a form of Remedial Order. 



A firm which has received a remedial order may k e k  t o  have' that  

determination reversed through an administrative appeal of tha t  order. 

In the event the appeal is denied, the firm .may seek judicial ', review. A t  
. . 

any time, a firm may also f i l e  an Application for Exception.based on a 

claim that  the regulatory provision with which it has been charged is . 

causing serious hardship or gross inequity. Fiiall 'y, the firm may a t  

any time request an interpretation under the provisions of 10 C.F.R. Part 

205, Subpart F. See Shell O i l  Co. :, 3 FEA Par. 80,545 (January 6,  1976 ) ; 

, ' 8. .Authority for Enforcement Actions. 

: The authority of the FEA t o  issue NOPVs and. remedial orders is derived 

from two basic sources:   he Economic Stabil ization Act and The Federal Energy 

~dmin i s t r a t i on  Act. In  ~ e c t i b n  203 ( a )  of the Economic ~ t ab ' i l i z a t ion  Act 

of 1970, P.L. 91-379, as amended, the President was granted the authority 

t o  "issue such orders and regulations as he deems appropriate, accompanied 

by a statement of reasons for such orders and regulations, t o  - (1) s tab i l ize  

prices,  rents,  wages and salar ies .  . . ." The President delegated h i s  

authority t o  implement the provisions of the Economic Stabil ization Act 
. . 

t o  the CLC. 

In promulgating its Phase IV Price Procedures ,in accordance with the 

provisions of the Economic Stabi l izat ion Act, the CLC established procedures 

for the issuance of NOPVs and remedial orders. The provisions of 6 C.F.R. 

155.83 stated that:  

"The Council may begin proceedings under t h i s  subpart (subpart 
E)  by issuing a notice of probable violation i f  the council has 
reason to  believe tha t  a violation has occurred or is a h u t  to  
occur. '.' 



In addition, Section 155.81 of the CLC Regulations defined "remedial 

orders" as: 

"an order requiring a,  person to cease a violation or to 
take action to eliminate or to compensate for the effects 
of a violation, or both, or which imposes other sanctions." 

Pursuant to the provisions of Section 155.82, the CLC was empowered to 

commence proceedings by service of either a notice o i  probable violation or 

by issuing a remedial order. 

I n  Section 205 of the Economic Stabilization Act, the Congress 

explicitly granted to the CLC the authority to assure compliance with its 

enforcement orders by bringing an action i n  the appropriate federal d is t r ic t  

court: 

"Whenever it appears to any agency of the United States, 
authorized by the President to exercise the authority 
contained in this  section to enforce orders and regula- 
tions issued under th is  t i t l e ,  that any person has 
engaged, is engaged, or is about to engage in  any 
acts or practices constituting a violation of any 
regulation or order under this  t i t l e ,  it may in its 
discretion bring an action, i n  the proper d i s t r i c t  
court of the United States or the proper United States 
court o£ any territory or other subject to the 
jurisdiction of the United States, to enjoin such acts 
or practices, and upon a proper showing a permanent or 
temprary injunction or restraining order shall be 
yranLed without- bond, Upon application of t h e  agency, 
any such court my also issue mandatory injunctions 
commanding any person to comply with any regulation or 
order under this  t i t l e . "  Economic Stabilization Act of 
1970, P.L. 91-379, Section 205. (Emphasis added.) 

On December 22, 1971, the Congress amended Section.205 of the Economic 

Stabilization Act (P.L. 92-210) and renumbered as Section 209. The amended 

provision, now Section 209 of the Act, required that i n  order to ensure 

compliance with its orders, the CLC could request that the Attorney 

General - f i l e  an injunction in the appropriate federal d i s t r i c t  court. 



The amendment also empowered the court to "order res t i tu t ion  of moneys, 

received in violation of any such order or regulation." - 1/ 

On November 27, 1973, the Congress enacted the EPAA which directed 

the President to promulgate price controls on crude o i l ,  residual fuel  

o i l  and refined petroleum products. In addition, in Section 5 ( a )  (1) of 

tha t  legis la t ion,  the Congress expressly incorporated many of the. pro- 

visions of the Economic Stabil ization A c t .  Specifically Section 5 ( a )  ( 1 ) 

of the EPAA provides: 

" [Slections 205 through 207 and sections 209 through 211 
of the Economic Stabi l izat ion Act of 1970 ( a s  in  effect  
on the date of enactment of t h i s  A c t  ) shall .  apply to the 
regulation promulgated under Section 4 ( a ) ,  to any order 
under t h i s  A c t ,  and to  any action taken by the President 

, (or h i s  delegate) under t h i s  Act, as  i f  such 'regulation 
had been promulgated, such order had been issued, or such 
action had been taken under the' Economic Stabi l izat ion Act 

I/ Section 209 o& the Economic Stabi l izat ion A c t  provides in  f u l l  - 
tha t  : 

"Whenever it appears t o  any person authroized by 
the President t o  exercise authority under t h i s  t i t le  
tha t  any individual or organization has engaged, is 
engaged, or is about t o  engage in any .acts or 
practices constituting a violation of any order 
or regulation under t h i s  t i t le ,  such person may 
request the Attorney General t o  bring an act  ion 
i n  the appropriate d i s t r i c t  court of the United 
States to enjoin s u d l  ac t s  or practices, and upon 
a proper showing a temporary restraining order 
or a preliminary or permanent injunction sha l l  k 
granted without bod. Any such court may also 
issue mandatory injunctions commanding any person 
t o  comply with any such order or regulation. In 
addition to  such injunctive r e l i e f ,  the court may 
also order res t i tu t ion  of moneys received in 
violation of any such order or regulation." 
Economic Stabi l izat ion A c t  of 1970, P.L. 91-379, 
as  amended by P.L. 92-210, Section 209. 



of 1.970; .' . . ." Eniergency Petroleum Allocation Act of 
1973, P.L. 93-159, as  amended by P.L. 94-163.1/ - 

Thus, Congress implicity-particularly through the incorporation of ESA , 

Sqtion 209 which provides for the enforcement of ESA Section 203 orders- 

'included inn the authority granted pursuant to the EPAA the authority to 

issue orders, and to ensure that those orders are enforced through. the Attorney 

General, which had been provided to the CLC in the Economic Stabilization Act. 

Furthermore, in the conference report of the EPAA, the Congress expressly 

' indicated its intent that the regulations which had been promulgated by the 

Cost of Living Council (including the procedural. regulations) would properly 
. .  . 

.form the basis for the regulations to be adopted pursuant to the provisions 

of the EPAA. The conference report stated: 

"The committee wishes to emphasize that the pricing 
controls called for in this  legislation may, in those 
circumstances where pricing controls established pursuant 
to other federal authority are consistent with the require- 
ments and objectives of th i s  Act, merely confirm those 
controls in the regulations to be promulgated under 
authority of Section 4 of t h i s  Act. It is contenplated, 
for example, that the price controls established by Phase 
IV under authority of the Economic Stabilization Act, would 
continue in effect unless and until required to be modified 
by the price regulation required to carry out the purposes of 
this  A c t .  A s  a matter of administrative convenience the 
President may wish to continue tu exercise federal pricing 
controls through the Cost of Living Council and may pursuant 
to Section 5(b) ,  assign to that agency responsibility for 
administering the price controls called for in th is  Act." 
H.R. Rep. No. 93-628, 93rd Cong., 1st Sess. (November 10, 
1973) a t  p. 26. 

Section 5 ( a ) ( l )  of the EPAA as it was originally promulgated in P.L. 
93-159, provided that Sections 205 through 211 of the Economic 
Stabilization Act should be incorporated into EPAA. Section 
5 ( a ) ( l )  was amended in P.L. 94-163 by striking out "sections 205 
through 211" and inserting "sections 205 through 207 and sections 
209 through 211. 



Clea r ly ,  in contemplating t h a t  the Pres ident  might de l ega te  t o  t he  

Cost o f  Living Council t h e  r e s p o n s i b i l i t y  f o r  administer ing the  p r i c e  

c o n t r o l s  called for  under t he  EPAA, the  Congress expressed its i n t e n t  

t h a t  t h e  kmpl i ance  methods used by CLC t o  assure  compliance with its 

;egulatory program, including the  u t i l i z a t i o n  of NOPVs and remedial 

o rde r s  as a p a r t  of its enforcement process ,  should proper ly  be con- 

t inued.  When the  Federal Energy Office was es t ab l i shed  t o  administer 

t h e  EPAA, it adopted the  enforcement procedures which the  CLC had u t i l i z e d ,  

including the  use of NOPVs and remedial orders .  - 1/ See 10 C.F.R., P a r t  

205, Subpart  0. 

Furthermore, t he  Congress has had numrous oppor tun i t i e s  t o  review the  

enforcement procedures of t he  FEA. On four occasions, t h e  Congress has 

extended the  regula tory  a u t h o r i t y  of t he  FEA under t he  EPAA. See Pub. L; 

93-511 (December 5, 1974); Pub. L. 94-99 (September 29, 1975);  Pub. L. 

94-133 (November 14, 1975); and t h e  Energy Production and Conservation 

A c t  of 19"/5, Pub. L. 94-163 (December 22, 1975).  A t  t he  time of each 

dec is ion  t o  extend t h e  FEA's a u t h o r i t y  t o  act under t he  EPAA, the  congress 

has  c e r t a i n l y  been aware of  t he  manner i n  which the  FEA has been enforcing 

its p r i c e s  and a l l o c a t i o n  r egu la t ions ,  jncl.uding ths issuance of NOPVs 

and remedial orders .  Nevertheless ,  t h e  Congress has  never attempted t o  

fu r the r  circumscribe the  scope of t he  FEA's enforcement au tho r i ty .  

I n  Executive Order 11748 (December 6,  1973) t h e  Pres ident  delegated 
a l l  a u t h o r i t y  vested i n  him under t h e  EPAA and ESA Sect ion  203(c)  
to the Federal Engergy Off ice  ("FEO"). S imi la r ly ,  i n  Executive 
Order No. 11790 t h e  Pres ident  delegated t o  t hc  FEA h i s  powers under 
t he  EPAA and ESA Sect ion 203(a)  t o  t he  ex t en t  t h a t  ESA Sect ion 
203(a)  a u t h o r i t y  remains a v a i l a b l e  under t h e  p rov i s ions  of 
ESA Sect ion 218. 



I n  view of these extensions of the  EPAA without any substantive 

amendment t o  the  s t a tu to ry  provisions discussed atove, the  congress has 
. . . . 

confirmed the author i ty  o f  the FEA t o  use NOPVs and remedial orders  a s  

t o o l s  in its enforc6ment prbcess. In f a c t ,  it should be noted t h a t  during 
.. I .: 

1975, a t  the  request of senator  Kennedy, Chairman of the  subcommittee' on . , . . 

Administrative Prac t ice  and Procedure of the  Senate Committee on the  

Judic iary ,  the Congress d i rec ted  its own invest igat ion of the  F9Wes enforce- 
. - 

ment of its pr ice  regulations. The 1975 Congressional inves t iga t ion  studied 

all of the  compliance wthods  u t i l i z e d  by the  FEA, including the  issuance 

of NOPVs and remedial orders. Following the  Kennedy inves t iga t ion ,  the  

Congress determined t h a t  the FEA's  enforcement author i ty  should be l imited 

in  only one respect.  I n  Section.106 of t h e  Energy Conservation and Production 

A c t  which it promulgated in 1976 (Pub. L. 94-385, August 14, 1976), the  

Congress prohibi ted the  issuance of a remedial order t o  c e r t a i n  types 

of f i rms when t h a t  order is based upon a r e t roac t ive  appl ica t ion  of a 

regulat ion or  rul ing.  That amendment is the  only modification which the  

Congress had adopted concerning the  enforcement procedures which the  FEA 

has employed s ince  the  p r m u l g a t  ior, 'of the EPAA i n  1973. 
, . .  

The second Gasie sburcc of M ' s  author i ty  t,n issue NOPV's and Remedial 

Orders proceeds f ram the  Federal Energy Administrat ion A c t .  Under Sec t  ion 
. . . >  

7 ( c )  of the  FEAA, the Administrator of the  FEZ4 is .authorized t o  "promulgate 

such ru les ,  regulat ions,  and procedures a s  may be necessary t o  c a r r y , o u t  

the  functions vested in him. . . . ." Among other  functions, the  Administrator 

is di rec ted  to: 

. , . promote s t a b i l i t y  in  energy p r i ces  t o  the  .consumer, . 

promote f r e e  and open competition i n  a l l  aspects  of the  
energy f i e l d ,  prevent unreasonable prof its within the  
various segments of the  energy industry,  and promote f r e e  
enterpr ise .  FEAA § 5 ( b ) ( 5 ) ,  15 U.S.C. Y 764(b) (5 )  (1976). . 



Simi lar ly ,  under Sec t ion  5 ( a )  ( 2 )  of 'the FEAA, the Administrator is requested 

t o  assume any r e s p o n s i b i l i t y  t h a t  is "delegated t o  him by t h e  President .  . . ." 
15 U.S.C. S764(a ) (2 )  (1976). Ch June 27, 1974, the Pres ident  delegated t o  the 

Administrator of FEA a l l  a u t h o r i t y  which was vested i n  t h e  Pres ident  under 

the Emergency Petroleum Allocat ion A c t  of 1973, 15  U.S.C. SS 751-760(h) (1976) 

("EPAA"). Executive Order No. 11790, 39 F.R. 23185 (June 1; 1973). The 

au thor i ty  of the Administrator t o  i ssue  and enforce p r i c e  and a l l o c a t i o n  

r egu la t ions  under t h e  EPAA subsequently was extended when Congress'pased t h e  

Energy Pol icy  and Conservation A c t  s 461, 12 u.S.C.A. S1904 (note (Supp. 

1977) ("EPCA"). I/ Accordingly, s ince  t h e  Administrator can p r m u l g a t e  pro- . . 

cedures necessary t o  enable him to c a r r y  out  h i s  funct ions  under the FEAA, 

and s ince  one of h i s  funct ions  is t o  administer t h e  p r i c e  and a l l o c a t i o n  

r egu la t ions  promulgated under both the EPAA and the  EPCA, t h e  Administrator 

can promulgate r egu la t ions  s e t t i n g  f o r t h  compliance procedures necessary 

fo r  the enforcement of FEA p r i c e  and a l l o c a t i o n  regulat ions.  

Two of  the  compliance procedures e s t ab l i shed  by t h e  FEA are t h e  

issuance of NOPVes and remedial o rde r s  t o  resolve compliance ac t ions .  Under 

Sect ions.205.2 and 205.191, t h e  FEA's r egu la t ions  speak, respec t ive ly ,  of 

remedial o rde r s  and NOPV's i n  p r e c i s e l y  the  same terms as had the  CLC in its 

r u l e s  adopted pursuant t o  the  a u t h o r i t y  of ESA Sect ion 203. 

A s  w i l l  be discussed in de ta i l ,  in  a subssquent =&ioni a f i rm may s e e k  

judicial review of  a remedial order .  I n  only one case, however, i n  which a 

r e c i p i e n t  of a remedial order has sought j u d i c i a l  review has the au thor i ty  

1/ Although the  EPCA was signed on December 22, 1975, s i x  days a f t e r  the 
EPAA expired,  Congress s p e c i f i c a l l y  intended fo r  t h e  EPCA t o  be 
e f f e c t i v e  r e t r o a c t i v e l y  t o  December 15, 1975. EPCA S 463, 12  U.S.C.A. 
S1904 ( n o t e )  (Supp. 1977). Therefore,  t he re  was no break i n  the  
e f f ec t iveness  of the regula t ions  promulgated under the EPAA. 



of the FEA t o  issue remedial orders  been challenged. Shel l  O i l  Co. v. Zarb, 

C.A. No. 76-52 (D. D e l . )  That case is current ly  pending i n  t h e  United 

S t a t e s  D i ~ t r ~ i c t  Court for  the D i s t r i c t  of Delaware. Although b r i e f s  have 

been f i l e d  with the  Court by both p a r t i e s ,  no decision has ye t  been rendered.  

i n  t h a t  case. In other l i t i g a t i o n ,  the  federal  d i s t r i c t  cour t s  have 

upheld remedial orders  which were issued by the  FEA when they have been 

shown t o  be based upon subs tan t i a l  evidence. See, e. q. , Wentz Heating 

and Air Conditioning Co. v. E, 410 F. Supp. 1155 (D. Nev. 1976); and 

Banks Enterprises,  Inc. v. FEA, F. Supp. (D. Wyo., 1976). 

A s  indicated above, the  FEA's author i ty  t o  i ssue  NOPVs and remedial 

orders  derives in p a r t  from author i ty  or ig inat ing  i n  the  Cost of Living 

Council which was.redelegated t o  the  Federal Energy Off ice  following the  

enactment of the  EPAA in  l a t e  1973 and, u l t imate ly  the FEA. However, the  

Cost of Living Council d id  not use a consent order procedure i n  connection 

. with its compliance and enforcement a c t i v i t i e s .  The addit ion of the  consent 

order t o  the  panoply of FEA's enforcement procedures or ig inated  i n  a Notice 
t . 1  

of Proposed Rulemaking which the  agency issued on May 9, 1975. 40 Fed. 

Reg. 20956 (May 14, 1975). In  explaining the  .reasons for  the  proposed 

add i t  ion of the ,  consent. order proceeding, the  E'EA s t a t ed  t h a t  : 

"In the  pas t ,  many firms which have been under inves t iga t ion  
by the  E'EA have offered for  various reasons t o  undertake t h a t  
remedial ac t ion  which would have been ordered by the  FEA i f  
the  proceeding had progressed t o  the issuance of a remedial 
order, and t h e  FFA h a s  in  many cases accepted such orders  of 
set t lement as being i n  the  public i n t e r e s t .  

Those set t lements have o r d i n a r i l y  been formalized i n  
wr i t ten  agreements which the  FEA believes a re  binding on 
the  p a r t i e s  and have the same force  and e f f e c t  a s  a f i n a l  
order of the  agency. However, such wri t ten  agreements have 
never been expressly provided for  in the  procedural regulat ions.  



The absence of a consent order procedure in the  FEA regula t ions  
has created some uncertainty a s  t o  the  s t a t u s  of outstanding 
compliance agreements and has resulted i n  c e r t a i n  undesirable 
inconsistency i n .  the  use of voluntary set t lements of cqnpliance 
cases. " 'Id. - a t  20957. 

The present' reiulat ioris  governing the  procedure for  consent orders  were 

published by the  FEA i n  f i n a l  form a t  the  conclusion of the  rulemaking 

on August 22, 1975. 40 Fed. Reg. 36760 (August 22., 1975) ; '10 C . F ~ R .  

205.197. Section 205.197 rea!s i n  per t inent  p a r t  a s  follows: 

( a )  Notwithstanding any other provision of t h i s  Subpart, 
t h e F E A m a y a t a n y  time reso lveanou t s t and ingcompl iance  ' 

inves t iga t ion  or proceeding, or  a proceeding bvolving the  
disallowance of c o s t s  pursuant t o  S 205.194 of t h i s  Subpart, 
with a consent order .  A consent order s h a l l  be the  exclusive 
means besides a '  remedial order for  resolving compliance 
proceedings in which the  FEA has issued a notice of probable 
v io la t ion  o r  a notice of proposed disallowance . . . . A 
consent order s h a l l ,  . . . contain a wr i t ten  statement s e t t i n g  
fo r th  the  re levant  f a c t s  fbrming the  bas i s  for  the  order. 

. ( b )  A consent order is a f i n a l  order of the  FEA having the  
same force and e f f e c t  a s  a remedial order issued pursuant 
@ 5205.194, and may require one or  m r e  of the  remedies 
authorized by S205.195 and 5211.84(d)(3) .  . .  . . . . 

A s  is the case with the other* formal enforcement procedures which the  
' 

FEA adopted irorn the  CLC, the  Congress was c l e a r l y  aware of the  f a c t  t h a t  the  

FEA ha3 a l s o  'been 'using consent orders  s ince the  promulgation of 10 C. F.R. 
. . .  

205.197 in  ~ u g u s t .  1975. I n  view of the  f a c t  t h a t  the Congress has reenacted 

the  FEA's enabling l e g i s l a t i o n  on the  several  subsequent occasions e n m r a t e d  

above without s p e c i f i c a l l y  indica t ing  its disapproval of the  prac t ice ,  it a 

can be concluded t h a t  the use of consent orders  has been- found t o  cons t i tu te  

a proper exercise' o f  the  '.agency6 s s t a t u t o r y  authori ty.  Regarding consent 

o rde r s  a s  "compliance procedures'' a l s o  implicates the  FEA ' s author i ty  ' 

under FEAA Section 7 ( c )  a s  discussed above. 



C. Enforcement Proceedings. 

1. NoPVs . . 

The f i r s t  step ' i n  a formal enforcement proceeding is the issuance of 

a Notice of Probable Violation (NOPV). Section 205.190(b) of the FEA's  . A. 
Administrative Procedures and Sanctions Regulations provides that: , . * 

"When any report required, by the FEA or any audit or 
investigation discloses, or 'the FEA otherwise discovers, 
that there is reason to believe a violation of any provision 
of this chapter, or any order issued thereunder, has occurred, 
is continuing or 5.s about to occur; the FEA may conduct pro- 
ceedings to determine the nature and extent of the violation 
and may issue a remedial order thereafter. The FEA may 
commence such proceeding by serving a notice of probable 
violation or by issuing a remedial order for immediate ; 
compliance." 10 C.F.R. 205.190(b); 39 Fed. ~ e g . '  32262 7 

(September 5, 1974) .  

A s  defined Section 205.2, the term "notice of probable violation" 

means "a written statement issued to a person by the FEA that states one 

or mre  alleged violations of the provisions of th is  chapter or any order 

issued pursuant thereto." An NOPV is to be issued only a t  the conclusion 

. , of a significant stage of an investigation and is designed to serve as a 

formal statement in which a person is apprised of the nature of the violation 

which he has allegedly committed. Wall Street Journal, 2 FEA Par. 80,558 

(March 21, 1975). The NOPV also informs the person of his opportunity 

to respond to the charges. The FEA has stated that, in order to ,satisfy 

due process requirements: 

". . . the charges as specified in the NOW must be set forth 
with sufficient particularity so as to inform the recipient 
of the specific course of improper conduct i n  which he has 
allegedly engaged and provide him with sufficient inf ormat ion 
with respect to the allegations so that he may prepare a 
response to the charges. " , Wall Street Journal, supra; 

The EEA Regulations provide that a person to whom an NOPV is lssued 

,may f i l e  a reply within ten days of its service. 1 0  C.F.R. 205.191(b). 



I f  no reply to the NOPV is filed within the ten day period and the FEA has 

not granted an extension of time in which to respond, the person to whom the 

NOPV is issued is deemed to have conceded the accuracy of the factual allega- 

tions and legal conclusions' set  forth. 1 0  C.F.R. 205.191(f.). After the 

expiration of the ten day period specified, i f  the FEA concludes that 

no'violation has occurred, is continuing, or is about to occur, or that the 

issuance of a remedial order would not otherwise be appropriate, the NOPV 

is rescinded. 1 0  C.F.R. 205.191(g). Since it is not a final agency action, 

an NOPV is not.subject to appellate review. See Getty O i l  Co., 5 FEA Par. 

80,575 (March 16, 1977) .  

2. Remedial Orders 

Following the issuance of an NOPV, if the agency concludes that a 

violation has occurred, the next step in the formal enforcement proceeding 

is the issuance of a remedial order to the firm. 10 C.F.R. 205.192(a). A 

remedial order, as defined in Section 205.2, is ''a directive. issued by the 
. . 

FEA requiring a person to cease a violation or to eliminate or. to compensate 

for the effects of a violation, or both." A remedial order directs a firm 

to take a specific action in order to remedy a particular violation. The 

remedial order which is issued w i l l  normally contain much of the same 

information that was included in the NOPV which preceded it, sumnarize the 

arguments which the firm presented in its response, i f  applicable, and make 

findings of fact and conclusions of law with respect to a l l  of the' elements 

that are essential to support the determination that a violation has occurred. 

In order to ensure that a firm is fully informed of the basis for the 

charges against it, the FEA has determined that a remedial order m u s t  set forth 

the relevant facts and the legal basis of the order. 10 C.F.R. 205.192(a). 



To avoid any violation of a party's right to due process of law, the FEA 

has held that: 

" [wlhile it is certainly not. required that an FEA remedial 
order inlude'a recital of a l l  of the evidence which leads 
to a determination that a violation of FEA Regulations has 
occurred, such an order should contain a-  reasonably complete 
indication of the reasons which lead the FEA to reach a 
particular conclusion and the factual findings which 
support that conclusion. . . . 
The factual evidence '[should be] sufficiently specific to 
afford the appellant and any reviewing body a clear 
under standing of the basis for the determination which 
was reached." Koch Industries, Inc., 2 FEA Par. 80,580 
(May 2,  1975) a t  90,763-4. 

The United States Temporary Emergency Court of Appeals has also commented 

upon the requirement. that a remedial order 'contain the relevant facts and .legal 

basis of the order : 

" [Section 205.192(a)] obviously contemplates the recitation 
of greater facts justifying the imposition of penalties for 
the violation alleged in the Remedial Order than would be 
set forth in a Notice of Probable Violation. Section 205.19 
of 10 CFR, which governs the issuance of Notices of Probable 
Violations, sets forth no such requirement of a written 
opinion. Actually, 10 CFR S205.191 provides for the party 
an opportunity to request a hearing. The purpose of such 
provisions is quite clear. Before issuing a Remedial Order 
with which compliance is mandatory, the FEA mus t  gather a l l  
facts and information available as to the alleged violation 
and allow the party an opportunity to present its side in a 
reply let ter  and a t  a conference with the ERA. These 
additional fact findings then may or may not constitute . 
facts justifying the issuance of a Remedial Order; but if 
they do, 10 CFR §205.192(a) requires the statement of a l l  
such relevant facts supporting the issuance of the Remedial 
Order." Atlantic Richfield Company v. Frank G. Zarb, e t  al . ,  
532 F. 2d 1362 (T.E.C.A. 1976). 

In a remedial order the FEA w i l l  also specify the corrective measures 

which should be taken i n  order to remedy the violations which have been found 

to exist. See Coastal States Gas Corporation, 3 FEA Par. 80,637 (May 27, 

1976). See also, Section V I  below. It should also be noted that a remedial 



order is generally effective upon its issuance, unless it is stayed. 

1 0  C.F.R..205.192(b). Finally, a remedial order may be referred a t  any 

time to the Department of Justice for appropriate action i n  accordance 

with the provisions of 1 0  C.F.R., Part 205, Subpart P. 10 C.F.R. 205.192(c). 

I n  certain emergency circumstances, the FEA may in t i t l a te  an enforcement 

proceed'ing by issuing a remedial order for imediate compliance. Under the 

provisions of Sect ion 205.193 (-,a) , the FEA may issue a remedial order for 

immediate compliance if it finds that: 

(1) there is a strong probability that a violation has , . 
occurked, is continuing or is about to occur ; 

I .. , 

( 2 )  irreparable harm w i l l  occur unless the violation is 
remedied immediately; and 

( 3 ) the pub1 ic interest requires the avoidance of such , 

irreparable harm through immediate compliance and 
waiver of the procedures af forded under SS205.191 
and 205.192. 

~ h e s e  findings, as well as a written statement of the relevant facts 

and the legal basis for the order, mus t  be included i n  the remedial order 

for Mediate  compliance. 10 C,F,R, 295.193(L). The FEA is required t.o 

serve a remedial order for immediate compliance upon the person to whom 

it is issued by telex or telegram, with a copy sent by registered or certified 

mail. . - Id. ; see also Marathon O i l  Co. , 2 FEA Par. 80,669 (August 29, 1975). 

A remedial order for -ediate compliance is effective upon issuance and since 

it is generally intended for use in emergencies, it is not preceded by the 

issuance of a NOPV. However, Section 205.193 (d ) does provide that if the FEA 

determines, a£ter having issued an NOPV, that the cr i ter ia  specified in 

Section 205.193(a) are satisfied, the agency may issue a remedial order for 

immediate compliance even though the ten day period for responding to an 

NOPV provided for in Section 205.191( b) has not elapsed. 
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3. Notices of Proposed Disallowance and Orders of ~isaliowance, 

In addition to the general enforcement procedures which are discussed 

above, the regulations also provide a specific procedure pursuant to which 

the FEA may issue Notices of Proposed Disallowance (NOPD) and Orders of 

Disallowance (OD) to integrated refiners w i t h  'respect to the allocation of 

costs between the affiliated enti t ies  which compromise the regulated firm. 

under Section 3(b) ( 2 )  ( A )  of the EPAA, the FEA is directed to promulgate price 

regulations which generally provide for the passthrough of net increases 

in the cost of crude o i l  on a dollar-for-dollar basis. For purposes of 

the FEA price regulations which are applicable to refiners, transactions 

between affiliated enti t ies  my be used to calculate increased costs. 10 

C.F.R. 212.83(b). However, Section 212..83(b) also provides that "whenever 

a firm uses a landed cost which is computed by use of its customary accounting 

procedures, the FEA may allocate such costs between the affiliated enti t ies  

if it determines that such allocation is necessary to reflect actual costs 

.of these enti t ies  or the FEA may disallow any costs which it determines to be 

in excess of the proper measurement of costs." 4 1  Fed. Reg. 15330 (April 12,  

1976), [emphasis added]. - 1/ In Section 212.84, the FEA has prescribed the 

standards that w i l l  be applied in determining whether landed costs computed 

by refiners w i t h  respect to crude o i l  imported from foreign aff i l ia tes  

w i l l  be disallowed. 

Although the provisions of Section 212.83(b) permit the disallowance 
of any costs which are found to be excessive, the FEA has confined 
the use of disallowance proceedings to the context of "transfer pricing" 
where domestic refiners account for the cost of imported "equity" crude 
o i l  which they purchase in transactions w i t h  an aff i l iated international 
enf ity. 



The regulatory provisions which govern the issuance of an Order of 

Disallowance are setrforth in 10 C.F.R. 205.194 of the FEA Procedural Regu- 

lations. Pursuant- to the provisions of those regulations, the FEA formally 

in i t ia tes  a disallowance proceeding by issuing a Notice of Probable Disallow 

ance (NOPD) to a particular firm. Section 205.194(a). Section 205.194(c) 

requires that the NOPD contain a recitation of facts relevant . to  the act 

or transaction in question. within ten days of service, or a longer period 

.of time if good cause is shown, the recipient is entitled to submit a written 

response to the NOPD, Section 205.194(b), and to request a conference 

regarding the matters alleged. Section 205.194(e). If the recipient fa i l s  

. to respond in a timely manner to the NOPD , the firm is deemed t9 concede ' 

the factual allegations and the,legal conclusions contained therein, and 

the NOPD automatically becomes an Order of Disallowance. 10 C.F.R. 205.194(f). 

If the recipient does submit a reply, the FEA may, after consideration of ., 

the response, issue an approriate order. ' 10 C.F.R. 205.194(g). 

If the FEA finds that for any reason the issuance of an Order of , 

Disallowance would not be appropriate, or that the amount of the proposed 

disallowance should be modified, the agency is required to issue a written 

order indicating that the NOPD is,rescinded or modified, and setting forth, 

where appropriate, any modification and the reasons therefor. Section 

205.194(h). An Order of Disallowance is effective upon issuance and remains 

in effect unless stayed, suspended, modified or rescinded, notwithstanding 

the filing of an application for modification or rescission. Section 205.194(i). 

An Order of Disallowance is an action from which an administrative appeal 

may be taken pursuant to 10  C.F.R., Part 205, Subpart H. However, no appeal 

may be taken from an NOPD, since it is not a final agency determination. 



The FEA has issued two sets of NOPDs. In 1975, the agency issued 

NOPDs t o  43 refiners,  alleging tha t  those firms had benefitted from the 

recovery of excessive amounts of landed crude o i l - c o s t s  a s  a resu l t  of 

transfer pricing transactions with the i r  respective international a f f i l -  

l i a t e s .  In April 1977, the FEA rescinded the ear l ie r  NOPDs and issued a .  .. 

revised se r ies  of NOPDs to  20 firms, each of which was accompanied by a 

proposed Order of Disallowance which would become effective i f  no reply : ., 

were made, o r .  i f  the FEA ultimately deemed the issuance of an order of dis- 

allowance to  be appropriate. 'Ib date,  17 of the 20 firms have responded 

t o  the notices, challenging their  val idi ty  and the particular factual  

al legations contained therein. The three remaining firms have been 

granted extensions of time t o  reply and are  expected t o  submit comments 

in the near future. Conferences involving the NOPDs are  being scheduled 

with those firms which have requested an opportunity t o  make an ora l  

presentation. No Orders of Disallowance have been issued a s  yet by the 

FEA, nor have any proceedings involving proposed disallowances been 

the subject of administrative appeal or judicial review. 

4. Consent Orders 

In addition to  the mchanisms discussed above for securing compliance 

with FEA regulatory requirements, the FEA's Administrative Procedures and 

Sanctions Regulations also provide for the issuance of consent orders. . 

The term "consent o rderB ' . i s  defined in  Section 205.2 a s  "a document of 

. agreement between FEA and a person prohibiting certain acts., requiring 

the performance of specific ac t s  or including any ac t s  which FEA could 

prohibit or require pursuant t o  5205.195." A s  discussed br ie f ly  above, 

a consent order is intended t o  operate a s  a f i na l  voluntary settlement of. . .  



an enforcement proceeding, resolving an outstanding dispute. The consent order 

procedure provides a means for finalizing a. compliance action in which a party 

may be willing . t o  undertake specific remedial action while not formally 

conceding that it has in fact violated the provisions of the FEA Regulations. 

When a proposed consent order involving sums of a t  least $500,000 has 

been signed by both the person to whom' it is addressed and the FEA, the 

FEA w i l l  publish a notice of the proposed consent order in the ~ede ra i  Register 

and provide a t  least a 30 day period of time for public comments. 1 0  C.F.R. 

205.197 ( c )  . Once the comment period has elapsed, the FEA may withdraw its 

agreement to the proposed consent order, attempt to negotiate a modification, 

or issue the order as proposed. Id. consent orders which are modified 

as a result of public comment are often republished i n  the Federal Register .I 

for further comment. The FEA is required to publish in the Federal Register 

a notice of any action which is taken with respect to a proposed consent 

order. Id. - 
A consent order is a final order of the agency, having the same force 

and effect as a remedial order or an order of disallowance. 10 C.F.R. 

205.197(b). It becomes effective no sooner than 30 days after its publication 

in the Federal Register, although the FEA may make a consent order effective 

h e d i a t e l y  if deemed necessary in the public interest. - Id. However, 'a 

consent order involving a s u m  which is less than $500,000, exclusive of 

penalties, w i l l  become effective when it is signed by the person to whom it 

is issued and the FEA and w i l l  not be subject to the provisions relating 

to publication of notice in the Federal Reqister unless .the FEA ddtermines 

otherwise. - Id. A consent order may not be appealed and each consent order 
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into which the E E A  enters must contain an express waiver o£ a right to 

appeal or a right to judicial review. Id. Although a consent order is 

not subject to appellate review the FEA's  Office of Exceptions ana Appeals 

stated i n  Norman Waddell, 5 FEA Par. 83,090 (February 28,. 1977.), that: 

". . . in certain instances . . . where a claim is made 
in  the context of,an Application for Exception that a 
serious hardship or a gross inequity arises as a result 
of FEA regulations which in turn have been taken into 
account in a Consent Order, it my nevertheless be 
useful for the FEA to exercise its discretion to 
consider the effezt of the Consent Order on the 
applicant." 

A consent order, therefore, may be mdified or rescinded a t  the discre- 

tion of the FEA upon petition by the person to whom it was issued. 1 0  C.F.R. 

205.197 (d) .  The FEA may also rescind a consent order upon the discovery 

of new evidence which is materially inconsistent with the information upon 

which the agency accepted the consent. Finally, if it appears to the 

FEA that the terms of a consent order which has become effective have been 

violated, the agency my' refer the matter to the Department of Justice for 

appropriate action in accordance with 10 C.F.R., Part 205, Subpart P. 1 0  

C.F.R. 205.197(£). 

Thus, it may be seen that FEA currently uses consent orders in much 

the same way .as it uses remedial orders to resolve outstanding compliance 

proceedings. Like remedial orders; the remedies that may be imposed in a 

consent order incli~de those authorized under Sections 205.195 and 212.84(d)(3): 

refunds of nvercharges; rol l  backs in prices, compensation to third parties 

for administrative expenses, disallowance costs, and such other remedies as 



the  FEA determines to be necessary to eliminate or t o  compensate for the 

e f f ec t s  of a violation. Each of these remedies serves the dual purpose of 

relieving a violator of excessive recoveries and of compensating consumers 

of petroleum products for injury ar is ing from specif ic  v i o l a t i ~ n s  of FEA 

regulations. 

The regulations describing appropriate remedies, however, do not suggest 

t ha t  FEA can enter into a consent agreement providing for remedial action 

which does not compensate for the f u l l  amount of a violation or which does 

not fu l ly  disgorge a violator of unlawful overcharges. With r e s p c t  t o  refunds 

which may be ordered, Section 205.195 specif ical ly  provides tha t  they be 

"equal t o  the amount (plus  i n t e r e s t )  charged in excess of those amountc 

permitted under Part  212," although the intent may be that  the remedy may 

require refunds up t o  such amount. In view of the regulatory language 

suggesting that  refunds.be equal to the amount of overcharge, and in view 

of the stated compensatory purposes of FEA remedial actions, FEA does not 

presently compromise , the amount of a violation when entering. into a consent 

order. Indeed, the agency has taken the position in  the Compliance 

Manual that  remedies for overcharges, a s  opposed t o  a penalt ies,  may not 

be compromised : 

It is extremely impr tan t  t o  distinguish between the remedy . . 
imposed for a particular violation (e.g., refund, rollback, 
bank adjustment) and the penalty that  may be warranted.as 
a resul t  of the violation. The ccnnp1,iance remedy corrects 
the harm caused by t.he violation.  Such a remedy is not, 
however, and should not be considered a penalty. Similarly, 
a penalty is not a subst i tute  for a remedy and should not be 
considered a "refundu-to  the U'.S. Treasury on behalf of victims 
tha t  are not identifiable.  A penalty is a form of punishment 
which does not d i rec t ly  aid the victims of 'the violation but is 



designed as retribution and a deterrent against future . .. 
non-compliance with FEA's regulatory requirements.. 
The PEA. can enter a binding order imposing a remedy, . . . r ". 
but Pi can only "compromise" a c ivi l  penalty. Under no 
circumstances can a remedy be "compromised." . .  FEA . . 

Compliance Manual, S5.700.01. (Emmasis supplied). 

Although FEA does not presently compromise the amount of a violation 

i n  a consent order, experience in the enforcement of FEA regulations 

has suggested that the abil i ty to enter into a compromise to se t t le  a 

compliance proceeding would enhance FEA ' s compliance program. A t  present, 

FEA ccxnpliance procedures do not recognize certain enforcement strategies 

that are available to m s t  prosecutors. Specifically, in resolving com- 

pliance cases, FEA does not presently take into account such considerations 

as the likelihood of ultimate success on the merits in those cases where 

a legal or factual question is genuinely in dispute; the anticipated 

delay before a final resolution of a case is obtained; and of the time and 

manpower necessary to resolve the issues in a case. Paul J. Mode, Jr . 
has highlighted FEA's lack of enforcement flexibility in his comment 

to the Compliance Task Force: 

Even if the [FEA] Selieved it had only a 50 percent chance 
of eventual success and faced four years of Jitigation; 
it would reject an offer by a regulated firm to se t t le  
immediately by paplpg 79 perce~lL of the refund co~lght; 
as set out above, the FEA's policy is that " [ulnder no 
circumstances can a remedy be 'compromised.'" . 

In effect, FEA currently is expected to seek recovery for the fu l l  

amount of a violation even though, after weighing a l l  practical and legal 

consider a t  ions, the agency might reasonably conclude that the @bl i'c 

interest would be better served through the compromise of a violation. 



Recognizing public benefits that can derive from the abil i ty to 

compromise c ivi l  penalties, the question to be addressed is whether 

FEA could now amend its regulations to establish procedures for the 

compromise of the violation amount. Under the broad FEA authorities 

to develop compliance procedures, it could be argued that congress 

intended for FEA to develop procedures that the agency deems necessary 

to administer the price and allocation programs under the EPAA and 

the EPCA. Indeed, FEA i tself developwl i t s  current ,compliance pro- 

ceedings which include notices of probable violat ion, remedial orders, 

and cocserit orders. Having originated the regulations governing 

consent .orders, FEA ought to be able to amend those regualtions in 

light of its ,enforcement experience and the broad grant of authority 

under which it operates. Moreover, since an action brought by the 

Department of Justice on behalf of FEA in a federal d i s t r i c t  court to 

enforce a remedial order can be resolved through a settlement involving 

a compromise, it would not be unreasonable for FEA compliance personnel 

to cxcrcise siniilar authority to effect a cumgromis~ of violation 

amounts in the negotiation of a consent order. 

Although FEA's authority to establish enforcement procedures is 

very broad, other sections of the FEAA indicated a ~ongressional intent 

Lu establish separate procedures by which remedial action ordered by 

thc agency esuld deviate from actual violation amounts. Section 21 

of the FEAA, 15 U.S.C. S780 (1976) requires the Administrator of 

FEA to establish an Office of Private Grievances and Redress to 

consider requests for relief from FEA orders, rules, or regulations: 



( b )  Any person, adversely affected by any order, 
rule, or regulation issued by the Administrator 
in carrying out the functions assigned to him 
under this  Act, may petition the Administrator 
for special redress, rel ief , .or  other extra- 
ordinary assistance, apart from, or in addition 
to, any right or privilege to seek redress of 
grievances provided in section 7. 

section 7 of ' the FEAA, referred to in the above-quoted section, reads 

in part Bs 'follows: 

id)  'Any off ice or agency authorized to issue 
the rules, regulc.tions or orders described in 
paragraph ( A )  [having the effect of a rule] 
shall provide for the making of such adjustments, 
consistent with the other purposes of this Act, 
as may be necessary to prevent special hardship, 
inequity', or unfair distribution of burdens and 
shall, by rule, establish procedures which are 
available to any person for' the purpose of 
seeking an interpretation, modification, 
rescission of, exception to, or ,exemption from, 
such rules, regulations, and orders. 15 U.S.C. 
5766(i)(1976). 

Pursuant to these two sections, regulations were promulgated 

establishing procedures for obtaining exception rel ief  (10  C.F.R. 

S205, Subpart D ) ,  exemption relief (10  C.F.R. S205, Subpart E ) ,  

and modification or rescission of 'an FEA order (10 C.F.R. 5205, 

subpart J ). ThrourJll Lilrse procedures, remedial action which is . 

ordered in a compliance proceedings .can be modified in those cases 

where a violator can demonstrate special hardship or'inequity. Since 

Congress specifically provided for these procedures. by which the 

m u n t  of a violation can be reduced or otherwise modified, some 

may cquestion whether it intended for FEA1.s compliance procedures' to 

include authority to compromise the violation amount in a consent order. 



FEA procedures to compromise the m u n t  - of a v io la t  ion, i f  implemented, 

however, would not con£ l i c t  with the 'standards applied by the Off ice of 

Exceptions and Appeals.or by the Office of Private Grievances and Redress. 

In compromising a violation amount, FEA would weigh the benefits  t o  the 

consumr of complete compensation for harm resulting from a violation,  

against such pract ical  considerations a s  the strength of FEA's case,, the 

wisdom of committing the necessary agency resources t o  ultimately resolve 
. . 

the issues in a case, and the likelihood that  an FEA order . in  a particular 

case woula be upheld in an appeal t o  the federal courts. These practical  

considerations do not focus upon hardship or inequity t o  the violator 

- the prerogatives of FEA's Office of Private Grievances iind Redress. 

Rather, they focus upon factors related t o  the impact of continued 

enforcement proceedings upon the agency and would be designed t o  enhance 

campliance e f fo r t s  by giving FEA more f l ex ib i l i t y  t o  develop enforcement 

s t ra tegies .  . 

Many. potential  objections t o  FEA' s exercise of compromise atithot i t y  

could be overcome by the implementation of s t r i c t  procedural safeguards 

t o  assure that  the a b i l i t y  t o  enter into a compromise would not be abused. 

For example, the text of the consent order in which the amount of violation 

has been, compromised could explain the positions taken both by FEA and 

by the violator. Such a detailed explanation would s e r v e , W ~  functions. 

F i r s t ,  the requirement t o  list s ignif icant  considerations would assure 



that FEA compromised the amount of a violation only i n  those cases ' 

where a'reasonable rationale could be demonstrated for doing so. 

Second., as  these considerations would be published in  the Federal 

.Register as part of the notice of a consent order - an existing 

practice with respect to which the Task Force has stated. its views above - 
interested persons could be notified that FEA intended to compromise 

the amount of a violation and could submit relevant comments to 

be considered by FEA before the campromise became final. 

The major criticism of implementing the authority to compromise 

the amount of a violation is that the FEA is neither the injured party 

" nor the direct beneficiary of .restitution. ' Although a compromise 

which would neither fully compensate for' harm caused by a.violation 

nor fully disgorge the violator of its unjust enrichment, since a 

compromise would not prejudice private causes of action against a 

violator nothing would prevent an aggrieved person from bring a 

: civi l  s u i t  against the violator to seek ful l  recovery for the violation. 

D. Refroactive hendments to  FEA ~egulations. 

In August 1976, the Congress amended Section 7 of the Federal Energy 

Administration Act of 1974, Pub. L. 93-275, by adding a provision which 

limited. the author i ty  of the Administrator of the FEA to retroactively 

enforce FEA rules and regulations against those engaged solely in the 

busirless of marketing petroleum prcrd~~cts. The amendment, known as 

the F indley Amendment, provides : 



"The Administrator or his delegate may not exercise 
discretion to maintain a c ivi l  action (other than an 
action for injunctive re1 ief ) or issue a remedial order 
against any person whose sole petroleum industry operation 
relates to the marketing of petroleum products, for any 
violation of any rule or regulation if - 

(1) such c ivi l  action or order , is. based upon 
retroactive application of such rule or 
regulation or is based upon a retroactive 
interpretation of such rule or regulation; 
and 

( 2 )  such person relied in good faith upon rules, 
regulations, or .rulings interpreting such 
rules or regulations, in effect on the date of 
the violation. " Energy Co~iservat ion Act, 
Pub. L. 94-385, Section 106 (August 1 4 ,  1976) 
( ECPA ) . 

According to the Conference Report which accompanied the ECPA, the 

Congress intended that t h i s  provision would "provide re1 ief to businesses 

which have k e n  subjected to seemingly endless changes in rules and 

regulations by the FEA and to penalties agis inq fcnm those change3 made 

after the original effective date of such rules and regulations. " Fed. 

Energy Guidelines, CCfJ 111.0,521, at  p. 10,482. The conferees noted that the 

retroactive application of subsequent amendments to rules and regulations 

has frequently subjected small marketers to unnecessary and unjust burdens.. 

The principal issue in any case which involves the application of a 

regulatory pro'vision which has been amended, and which is being applied to 

a prior period, is whether the change constitutes a clarification of the 

~~~ariner  in which a rule or regulation was always intended to apply or, on 

the other hand, constitutes a significant deviation from prior law. In 

the Conference Report, the conferees acknowl.dged the distinction between 



substantive changes and mere clarifications. The conferees stated, that  

the amendment is not intended to "provide marketers with the means 

to challenge a l l  enforcement actions based upon arguably ambiguous 

rules, regulations or rulings or upon clarifying amendments thereto.' 

It is intended to apply where the agency 'has .off icial ly taken one 

position then changes its mind and takes another. " Id. 
In several previous Decisions and Orders, the FEA off ice of Exceptions 

and Appeals has considered the retroactive appl i'cat ion of changed regula- 

. tions and has discussed the difference between a change and a clarification. 

In Phillips Petroleum Co., 2 FEA Par. 80,599 (May 30, 1975), for example, 

Phillips contended that the September 1, 1974 amendment to 10  C.F.R. 212.83(e) 

constituted-a-.substantive change i n  the regulations and that the application 
1 , I  . 

of the amended regulations to the firm during a period prior to September 1, 

1974 was therefore improper. 

In considering this  contention, the FEA noted that the September 1, 

1974 amendment merely made explicit a requirement that had previously 

been implicit in the regulations. The FEA stated that if Phillips' 

interpretation of the regulatory provisions as they existed prior 

to September 1, 1974 were accepted, the result of the application 

of the provisions during that period would be contradictory to the clear 

intent of the provisions of Section 212.82 and 212.83. Moreover, Phillips' 

interpretation would also result in a conflict with the provisions of 

Section 4 ( b ) ( l ) ( F )  of therEPAA. 

In view of these considerations, the FEA determined the Phillips' 

contention should be rejected. Nevertheless, the FEA did consider 



whether a showing tha t  the FEA regulatory requirements had been retro- 

actively applied would be suf f ic ien t ,  by i t s e l f ,  t o  establish tha t  an 

error  had occurred as a matter of law. In doing so, the FEA discussed 

a t  length the concept of re t roac t iv i ty  in administrative law and surveyed 

several .important court decisions, including Securit ies and Exchange 

Commission v. Chenery Corp., 332 U.S. 194 (1947), which held tha t  within 

cer ta in  bounds agencies should be permitted to adopt rules with r ~ t r n a c t i v e  

e f fec t .  One of these decisions, Retail ,  Wholesale & & p 6 t  Store U. 

v. N E ,  466 F. 2d - (P.D.C., ,1372), lisLed Slve faetors which the 

F y a p p l i e d  t o  the si tuation presented.by the Phi l l ips  case in order .to 

determine the, val idi ty  of the retroactive application of the regulatory 

provisions. These f ive  factors are: 

" ( 1 ) whether the part-=cular case is one .of f i r s t  
impression; 

( 2 )  whether the new rule represents an abrupt departure 
from w e l l  established practice or merely attempts 
to f i l l  a void in an unsettled area of law; 

( 3 )  the extent t o  which the party against whom the new 
rule is applied relied on' the former rule; 

(4 )  . t h e  degree of the burden the retroactive order 
W s e s  on a party; and 

( 5 )  the s ta tutory interest  in applying the new rule 
despite the reliance of a party on the old 
stahdard." Phil ips ~e t ro leum to. ,  supra, a t  
p. 80,833. 

These factors appear to express the same which the congressional 

conferees stated with respect t o  Section 106 of the ECPA in  amending Section 

7 of the Federal Energy Administration Act of 3.974. Thus, retroactive 

changes which indicate tha t  the agency has changed se t t l ed  law are  



condemned, but retroactive changes which se t t le  an .area of law that .was . 

9 

formerly unsettled are generally condoned. 

The rationale which the FEA set forth in the Phillips decision has 

been followed in subsequent cases, in which similar issues have been raised.:,. 

Alpine Butane Co., Inc., 5 FEA Par. , (May 27, 1977.) ; Standard O i l '  

Co. of California, 5 FEA Par. 85,043 (March 9, 1977). In Alpine Butane, 

the firm attempted to buttress its claim that the regulatory provision. . 

has been changed and was therfore being unjustifiably 'applied to it. by ' ' 

contending that the retroactive action by the FEA contravened the provi- 

sions of Section 106 of the ECPA. In determining that the argument, I" . ' 

, advanced by Alpine Butane was without mec.it, the FEA utilized the rationale 
. . .  . 

which it had established in the Phillips decision and concluded that. the 

A c t  had not been violated since the change h the 'regulation was only a 

clarification. Consequently, the FEA found that the application of the 

clarified provision to the firm during a period of time prior .to the 

clarification did not involve any retroactive action by the agency. 

Although Section 106 of the ECPA clearly provides that it is applicable 

only to those persons who* sole--ljetroleuni industry operation relates tp 

the marketing of petroleum products, the FEA has applied the principles of 

Section 106. in other cases. In Gulf Oil '  Corp., 5 FEA Par. 80,593 (April 8, 

1977) ,  the firm asserted that the manner in which a remedial order 

applied the term "transaction" to the factual situation presented in 

h a t  case reprccented a material. departure' from prior FEA practice 

and that the FEA had, therefore, engaged in a rulemaking without 

complying .with %applicable statutory requirements. The FEA determined, 



however, t h a t  t h i s  asser t ion  was incorrec t  s ince a review of the  applic- 

a b l e  regulat ions,  and the  subsequent ru l ing  which in terpre ted  . the  . * . . 

term "t ransact ion ,"  indicated t h a t  the  remedial order was cons is tent  

with the  language of the  regula t ions  t o  which it referred,. It  appears, 

the re fo re ,  t h a t  even i f  Section 106 had been applicable in  the  - Gulf 

case., the  FEA would not ,have concluded' that  , the remedial order v io la ted  

that sect ion s ince  it found t h a t  the  order was not based upon a 

r e t roac t ive  in te rp re ta t ion  of the  regulat ions.  

IV. FEA ADMINWl'RATIVE PROCEEDINGS -- REFEDIES 

AS pteviously discussed, the  Congress has delegated t o  the  President 

broad author i ty  t o  promulgate the  regulat ions which a r e  necessary t o  pro- 

mote tu  the maximum extent  possible the  nat ional  energy objec t ives  set 

f o r t h  in Section 4 ( b ) ( l )  of the  EPAA. In t h i s  regard, the  Congress 

s t a t e d  t h a t  "Administrative f l e x i b i l i t y  is' a p re requ i s i t e  and, conse- 

quently, the Conference Committee has decided t o  .recommend that, the . 

Executive be assigned the  responsib l i ty  for  c ra f t ing  the  program pursuant 

t o  congressionally defined (through genera l ly  s t a t e d )  ob jec t ives . " ,  . 

H.R. No. 93-531, 33rd Cong., 1st ~ess. ,  U.S. Code Cong. & Ad News 2582, 

2589 (1973). Section 5 of the  EPAA.inferentially incorporates the author i ty  

previously s e t . f o r t h  i n  Section 203 of the  Economic S t a b i l i z a t i o n  A c t  of 

1970 ( the  ESA) with respect  t o  the  regulat ion of the  petroleum industry. 

And, ESA Section 203 s t a t e s ,  the  "The Pres ident .  is authorized t o  issue 

such orders and regula t ions  a s  he deems appropriate,  accompanied by a . 

statement of reasons fo r  such orders  and regula t ions  . . . ." In the  

th ree  and one-half years  s ince  the  EPAA was enacted, t he  fcdera l  cour t s  



have also recognized -the. need for. a program marked by the exe.rcise: 05 .. . .  ' . . 
broad discretion. See, e.9,. , Powerine O i l  Co. v. - FEA, 536 F. 2d 378.: . :,. .::. 

(T.E.C.A. ,1976); Delta Ref. Co. v...FEA, . 
. . - - F. .Sup~. .;., Fed. . . 

Energy Guidelines Par .  26,069 (D.D.C. February 22, 1977); Air.Transport. *:;. 

Assn. of America v. Federal Energy Off ice., ' 381 F. Supp. 437 (D.D.C. :1974), ' ' 

aff 'd,  520 F.2d 1339 (T.E.C.A. $975). , 1 '. 

The type of broad authority .delegated by. the Congress and upheld . . .. .. 

by the courts extends, of course, to the issuance of orders which are, 

necessary. to insure compliance w i t h  the FEA 'mandatory petroleum price and 

allocation regulations. I n  designing the procedures and mechanisms.- 

necessary to insure .compliance w i t h  its general regulatory requirements,. 

the FEA has ut.ilized a number. of remedial actions in order to or . - . 

correct violat ions of the . regulatory scheme. These remedies .may include ' . 

price reductions, refunds of previous overcharges (plus interest) ;  and . : 

"such other actions as  the FEA determines is necessary to eliminate . 

or to compensate for the effects of a violation. . . ;" 10 C.F.R. 

205.195 ( a ) .  

A s  a general rule, where the FEA determines that a violation.of . 

the pr.ice.regulations has occurred, the remedy which is prescribed. ' .  . - ' 

is intended insofar a s . p s s ib l e  to .make ful l  restitution to the .-. ' 

parties who were injured by the violation. Thus, in a decision -. 

involving an appeal of. a remedial order. issued to the Shell O i l  . . .. 

Company,. the Office of Exceptions and. Appeals stated that the - partic- 

ular remedy which a firm is directed to undertake to correct for . ' 



previous overcharges should be designed t o  further . the following 

objectives : 

(1)   he' benefit of the remedial action should inure 
wherever possible t o  the category of purchaser 
tha t  was overcharged; 

( 2 )  Where ultimate consumers were overcharged the 
manner of res t i tu t ion  should be designed to  
resul t  in  actual price'reductions t o  the category 
of mnaumrs; 

( 3 )  The refunds or price reduckions ordered should 
be implemented s6 a s  t o  .avoid market disruptions; 

(4) The firm t.hat violated the FE2l Regulations should 
not be permitted t o  benefit from the remedial 
action it undertakes bv enhancins its &rket 
share or good w i l l .  s he l l  O i l  c;. , 3 FEA Par. 80, 
545 (January 6, 1976) 

In addition t o  the principles stated i n  the Shell O i l  Co. decision, 

the Office of Exceptions and Appeals has a lso recognized the fac t  that  

the remedy prescribed in a remedial order should not have such a severe ' 

adverse impact upon the violator a s  t o  threaten its continued economic 

v iab i l i ty ,  and nul l i fy  its capabili ty to effect res t i tu t ion  for the 

violation. Braden-Zenith, Inc., 5 FEA Par. 80,552 (January 14, 1977). 

Where it is not possible t o  design a specific remedial action which w i l l  

advance a l l  of these objectives, the FEA m u s t  exercise its discret-jnn 

t o  determine the manner in which the various objectives w i l l  best be 

furthered in view of the facts of each ca%. In the ccctions which 

follow, the q c i L i c  remedies which the FEA has ut i l ized in specific 

cases are  described in greater de ta i l .  



A. Refunds of Overcharqes. 

The most common remedy utilized by the FEA to redress a violation 

of the price regulations is to require refunds. Refunds are rebates 

given to identifiable customers to compensate them for past over- 

charges. The refund may be in cash or take the form 0 f . a  credit invoice 

or memorandum. The refund procedure. is especially desirable. because 

it insures that those customers who have been harmed by overcharges 

w i l l  receive direct restitution. . Since the refund is such ah 'effectivz 

method of redressing a violation, it is generally used whenever the 

customers which have been overcharged are identifiable . In directing 

refunds to be made, the FEA requires that the firm makirig refunds 

pursuant to an FEA order notify by le t ter  a l l  of its customers which 

have been overcharged as to the purpose of the refund,.the'dates that 

overcharges occurred, the type and amount of products on which the 

overcharges occurred, and the manner in which the amount of the refund 

to be made was calculated. The firm which has been directed to make 

refunds is also required to certify to the FFA that the requisite refunds 

have been made to its customers. FEA Compliance Manual, CCH Fed. Engergy 

Guide1 iens, Par. 54,951. 

B. Price Rollbacks. 

The FEA may also direct a firm to prospectively reduce the prices 

which it charges for covered products. Price rollbacks are designed 

to ensure that the public w i l l  obtain a current price reduction to offset 

the previous overcharge avenues obtained by the violator. These rollbacks 



are generally effected by ordering a firm .to charge a specisic-.price 

level-'which is' less than the maximum lawful price which can be 

charged for the product concerned under the regulations. Where a . . - 

firm is already selling covered products a t  less than-maximum lawful 

prices, a rollback is generally ordered from its current selling, price 

as of the effective date of the rollback requirement. Where the FEA 

determines that the current selling price is not an appropriate base 

from which the rollback should be made (e.q., where the seller raised 

or might' raise' its prices in anticipation of the rollback), some other 

prior. selling. price is used so as to make the rollback meaningful and 

effective . 
.The FEA generally ut i l izes a rollback of prices as a remedy.in 

cases in wh'ich a firm has been found to have overchar.ged customers 

for a covered product, but the individual customers which have been 

overcharged are not identifiable. - See Shell O i l  Co., supra. Since a 

direct cash refund is not possible in cases in which the overcharged 

customers are not identifiable, the revenues which the firm improperly 

obtained are returned to the marketplace in the form of a price roll- 

back. However, the rollback is designed to prevent the violatinq firm , 

from gaining a price advantage over its competitors. A s  a general rule, 

in order to prevent the violating firm from gaining a significant price 

advantage over'- its competitors, the rollback which 'is ordered is limited 

to a reduction in price of. gasoline, for example, of 'not more than two., 

cents per gallon. EEA Compliance Manual, CCH Fed. Enerqy Guidelines,, 

Par'. 54,952. 



C. Reimbursement of Interest. . . 

In cases in which the FEA determines. that a firm has overcharged 

its customers in the sale of covered products, it is appropriate that 

the FEA also determine the actual costs to the. customers of .those 

overcharges and require that he receive f u l l  compensation for those 

costs. Obviously, the costs to a firm which was overcharged not only 

includes the amount of the overcharge i t se l f ,  but also an amount 

necessary to compnsate the firm for the loss of the use of those 

funds since the time of the overcharge. The FEA therefore requires 

firms which are found to be in violation of the provisions of the FEA 

Price Regulations to calculate an amount representing the interest on 

, the amount of overcharges, computed from the date of the overcharges 

to the date of restitution, and to add th is  amount to the overcharges 

which are to be refunded. ?!he FEA also requires the firms to f i l e  

periodic reports with the FEA that s tate the amount of total  violation 

and amount of interest refunded to that date through either direct cash 

refunds or price rollbacks. See Koch Industries, Inc., 2 FEA Par. 80,580 

(May 2, 1975); Atlantic Richfield Co., 4 FEA Par. 80,536 (September 24, 

1976), and General Crude O i l  Co., 4 FEA Par. 80,552 (October 22, 1976). 

In order to ensure uniformity of treatment in the calculation .of 

the amount of interest to be refunded , the ,FEA considers the annual 

rate of interest applicable during the period of the violation to be 

the rate of intebest which  would have been imposed by the .Internal 

Revenue Service in the computation of tax l iabi l i ty  during that 



period. Thus, a rate of 6% .is ,applied to amounts outstanding before 

July 1975, a rate of 9% is applied to amounts outstanding between 

July 1, 1975 and January 31, 1976 and a rate of 7% is applied to., 

amunts outstanding during any. period of time after February ,l,. 1976. 

Interest is computed from.the date of the overcharge to the 

effective date of restitution. However , ' i n  those cases in which the 

FEA determines that it is not practically possible to determine the 

specific date upon which an overcharge commenced, the FEA, may for 

the purpose of computing interest, t reat  al l .  overcharges in .a  given 

month as having occurred on the l as t  day of that month. 

Since interest is always an integral part of refunds and i o l l -  

backs, it is included in every compliance action involving either of 

those remedies. The FEA attempts to impose interest in an equitable. 

manner in order to make clear that it is not to .he considered punitive 

in nature or an attempt by the FEA to assess civi l  or criminal penalties. 

FEA Compliance Manual, 'CH Fed. Energy Guidelines, Par. 54,957. 

D. Compensation to Third Parties for Administrative Expenses 
Incurred in Efgectuating Remedies. 

Pursuantto the provisions 'of Section 205.195(a), the FEA may also 

require a firm which has been found to have violated the FEA Regulations 

to compensate third parties for the expenses which those parties incur 

in effectuating the remedial action ordered by the FEA. This remedy 

is utilized primarily in circumstances in which the customers who have 

been overcharged must in turn pass through FEA ordered refunds or price 

rollbacks. In such cases, even though the customers of the violating 



firm may .have - incurred administrative expenses i n  order, to assure the j . 

effectuation of a,, complete and fair resolution of .the compliance process, 

these customers w i l l  retain no benefit as a result of the resolution 

of the dispute. Therefore, in order to ensure that the customers of , 

a violating firm are not unduly harmed by the agency's order, the FEA 

niay direct that the respondent in the enforcement proceeding be ordered 

to make refunds,.compensate its customers for the administrative-expenses 

which they incur in passing through the refunded amounts to their . . 

ultimate customers. See 40 Fed. Reg .  40141 (September 2,  1975), and 

The Standard O i l  Co., 4 FEA Par. 85,046 (December 6, 1976). 

E. Ancillary Orders for the Pass-through of Refunds . 

Under the provisions of Section 205.195(b), the FEA may issue orders 

ancillary to a remedial order in which the recipient of a refund is required 

to pass throligh, either by means of direct refunds or p r k e  .rollbacks, a l l  

or a portion of the refund to its' customers. This remedy provides the means 

; by which the FEA assures that refunds are channeled directly to the ultimate 

consumers who paid higher prices for covered products as a result of the 

in i t i a l  overcharges. - See 40 Fed. Reg. 40141 (September 2, 1975). -- See also 

~ h d  Standard O i l  Co., 4 FEA Par. 85,046 (~&ember 6, 1976) ; and Tenneco 

O i l  Co., 5 FEA Par. 80,506 (December 21, 1976). 

F. Adjustments to Banks of Unrecouped Product Costs, 

If a purchaser or an unidentifiable group of purchasers pays an ' 

unlawful .price for covered prodcuts, FEA1.s. action should result in a 

refund of the overcharged amount or a price rollback, as appropriate. 



In those cases, the FEA has determined that a reduction of the se l ler ' s  

"bank" of unrecouped product costs does not constitute an appropriate 

administrative, remedy. . . However, bank adjustments do constitute appropriate 

remedies under the following circumstances: 

(1)' To correct minor errors in computations; and 

( 2 )  To adjust a violation that consisted merely of an 
iinproper addition of costs to the "bank," but  
involved no actual pass-through of those costs 
to customers. 

In addition, an FEA auditor may occasionally encounter other 

situations where it is i n  the best interests of a l l  parties for FEA to 

permit a bank adjustment to remedy violative conduct. For example, 

when, during a pricing period, a firm has made relatively few sales 

of a product a t  too high a price and a t  the same t i m e  has sold the bulk 

of that product a t  prices less than its maximum lawful selling price. 

Because of the high prices on a few sales, the firm is precluded from 

banking increased unrecovered product costs for a l l  sales made a t  less 

than its maxPmum lawful selling price. men these circumstances exist,  

substantial compliance can be achieved if the firm refunds (with interest) 

the excessive prices charged to the few customers and is allowed'to 

recompute its bank based upon the revised pr.ices. I n  si t .~iations 

involving mre pervasive patterns of violative conduct, the firm is 

not given the alternative of making a bank adjustment. FEA Compliance 

Manual, CCH Fed. Energy Guidelines, Par; 54,953. 



. , . . ... , . 

G .  Correction of - Business - practice. 

The FEA ~ e ~ u l a t i o n s  provide that a firm must generally retain the 

normal business practices which it had during a specified- base period. 
. , .. 

When a firm illegally changes its normal business practice, the FEA 

requries that the firm rescind the new business practice and either 

return to the earl ier  business practice or create a new. business practice 

that does not violate the regulations. Examples of violations fa]: which 

a correction of business practice would be appropriate are changes i n  

credit policy, payment terms or business hours. FEA Compliance Manual, 

CCH Fed. Energy Guide1 iens, Par . 54,955. - See - also. --- General Crude O i l  Co - .., 

4 FEA Par. 80,552 (October 22, 1976), and At lan t ic ichf ie ld  - Co.., 3 

FEA Ear. 80,522 (December 12 ,  1975). 

In addition, the FEA may require that excessive financial 

charges incurred by the injured.party as a result of an improper change 

in business practices .must be refunded to that party. An example of . 

the use of th is  remedy arises where a firm!s improper change in pay- 

ment terms results in its customers incurring costs to,obtain . let ters  

of credit prior to making purchases from the firm. In cases in which 

the le t ter  of credit requirement is found to be a violation of the FEA 

Regulations, the FEA w i l l  order that the firm compensate its customers 

\ for the costs of obtaining the l e t t e r s  of credit. - See example in 

Samples of Properly Formatted Remedial Order, FEA Compliance Manual, 

CCH Fed. Energy Guidelines, Par. 54,654.05. 



H . Reallocation of Supplies . 
When a firm violates the FFA Allocation Regulations by refusing 

to supply a base period volume to a customer or by not fulfilling other 

supply obligations under the regulations, the applicable remedy is a 

reallocation of product supplies. The firm which as been found to be 

in violation of the FEA Regulations is generally ordered to supply the 

customer in the future with not less than the volume of product to which 

it is entitled in accordance with the provisions of the regulations and, 

in addition, to provide any additional supplies which may be necessary 

to compensate the customer for any shortage in supply that it may have 

suffered in the past as a result of the violation. The latter remedy 

is not applied when the customer has been able to obtain adequate supplies 

from alternate sources during the period of the past violations. FEA 

Complaince Manual, CCH Fed. Energy Guideliens, Par. 54,954. .- See - also 

Texaco Inc ., 2 FEA Par. 80,701 (October 6, 1975) . The remedy of a directed 
reallocation of supplies is also employed by the FEA in cases in which 

a firm has failed to comply with the provisions of the FEA's Crude Oil 

Allocation Program and is therefore ordered to sell crude oil to another 

firm.in order to make- restitution. See Texas Asphalt and Refining Co., 

3 FEA Par. 80,617 (April 16, 1976). 

I. Correction and - Resubmission of Required Reports 

The FEA requires many firms in the petroleum industry to submit 

reports on a variety of issues. When a firm fails to submit a required 

form, or fails to resubmit a corrected form as directed by the FEA, 



*e FEA may requi re  t h a t  t he  firm submit t he  appropriate  form t o . t h e  

agency within a spec i f ied  time period. This  remedy is used pr imar i ly  

with respect t o  the Form P-110-M-1 ( formerly Form FEO-96 ) , . t he  Refiner ' s 

Monthly Cost Allocat ion Report. The FEA employes t h i s  remedy whenever 

t h e  o r i g i n a l  repor t  conta ins  computational e r r o r s ,  when the  compny has 

simply f a i l e d  t o  submit t he  required r epor t ,  o r  when t h e  FEA determines 

t h a t  cor rec t ions  must be made on the  form in connection 'with o ther  remedial 

ac t ion  which has been ordered by the FEA. FEA Compliance Manual, CCH 

Fed. ~ n e r g y  .Guide1 ines  , Par .. 54, 956. - See, e.g., Coastal  S t a t e s  Gas Core., 

3 FEA Par. 85,.020 (March 11, 1976); Coastal  S t a t e s  Gas Corp., 3 FEA 

Par.  80, 637 (May 27, 1976); Tesoro Petroleum Corp., 5 FEA Par. 80,611 

(Apr i l  -, 1977); and T ~ M ~ C O  O i l  Co., 5 FEA Par. (June '17, 

J. Revocation and Suspension of Al loca t ions  and Licenses 
Issued Under t h e  O i l  Import Program. 

Under the provisions of 10 C.F.R., Pa r t  205, Subpart T, the FEA Director 

of O i l  Imports may revoke o r  suspend an o i l  import a l l o c a t i o n  o r  l i c e n s e  

issued pursuant to the  provisions of 10 C.F.R., P a r t  213. An order revoking 

or  suspending an a l loca t iur i  ur lice~lse may be issued upon s f inding  

t h a t  a f i rm has v io l a t ed  the  terms o f .  ~rbc1amatioi.l No. 3279, as amended, 

t h e  provisions of  P a r t  213, o r  t he  provisions of a l l o c a t i o n s  and l i censes  

issued Wrsuant  to Sect ion 213. - See, Sect ion 205.250(b)(2).  - Cf., Algonquin 

Gas Transmission Co.; Texas Asphalt and Refining Co.;'Time O i l  Co., 5 FEA 
. . . , 

Par. 87,033 (Apri l  8 ,  1977). 



K. Other Remedies 
4.i . . . ,, 

Section 205.195(a) of the FEA Procedural Regulations further pro- 
. . 

vides 'that the FEA may require a, firm "to take such other actions as 

the FEA determines [are] necessary to eliminate or to compensate for 
. r  . - .  . . 

the effects of a violation or any cost disallowance. . . ." Such other 

actions may include directing a firm to make refunds directly to any 

ultimate purchasers of the products involved, notwithstanding that 
I ,  * -  ' 

those purchasers received the products from an intermediate distributor. 

This remedy is intended to insure that, in the event price controls 
. ?  

expire and intermediate distributors are not required to pass-through 

refunds, the refunds may still be made directly to the ultimate consumers 

who paid higher prices as a result of the in i t ia l  overcharges. Section 

205.195(a) also states that the FEA may require that a firm to whom an 

order has been issued maintin its prices a t  certain designated levels, 

notwithstanding the presence or absence of regulatory' controls on the 

prices of the firm's products. This remedy is also designed to ensure 
. . 

that, in the absence of price controls, refunds may nevertheless be' 
. . 

made to the ultimate consumer which bore the costs of the overcharges. 

See 40 Fed. Reg. 40141 (September 2 ,  1975). 
- .  

, . 
L. Refunds to  the United States Treasury 

. . . . , . . . 

The FEA's definition of remedial orders in Section 205.2 manifests an 
. ' _  . . 

FEA policy to resolve compliance-actions through compensation of,persons 
. . ' .  . 

that are harmed by a violation of FEA regulations. . Indeed,, . the - FEA 

Compliance Manual, S5.700.01, expressly notesthat  a "compliance remedy 
: .  . 



corrects the harm caused by the' violation." Thus, t o  date,  FEA's remedial 

actions have had a res t i tu t iona l  effect  -- compensating for harm done, 

by a violator of FEA regulations. 

Although there is no express authority 'in .PEA'S enabling legis la t ion to  

permit payment of refunds t o  the Treasury, such authority may be implied 

from exsiting s ta tutes .  Thus, Section 5 ( b ) ( 5 )  of the FEAA, 15 V.S.C. 

§764(b)(5) (1976), d i rec t s  the Administrator of FEA t o  "prevent unreasonable 

prof i t s  within the various segments of the energy industry. . . ." Based 

upon t h i s  authority and its broad grants of authority under the EPAA, 

FEA should be able t o  require disgorgement from a violator of any unjust 

enrichment and remit those amounts t o  the Treasury in s i tuat ions  where 

the Agency cannot achieve the goal of compensating the victims of such 

unlawful gains. 

Notwithstanding its broad grants of authority, some may question 

FEAms power to  order refund payments t o  the United S ta tes  Treasury. 

Section 5 ( a ) ( 3 )  o f .  the EPAA, 15 U.S.C. S 754(a)'(3) (1976), subjects 

a violator of FEA regulation t o  c i v i l  penal i t ies  up t o  a maximum of 

$20,000 for certain types of offenses. - 1/ Since c i v i l  penalt ies deal 

with the vindication of a public r ight ,  monies collected a s  payment for 

a c i v i l  penalty are deposited d i rec t ly  into the United States  Treasury. 

Such payments are made a f te r  the amount of the c i v i l  penalty t o  be assessed 

h a i  been considered in a court action f i l ed  by the Departmnt of Just ice  

1/ Prior t o  December 15, 1975, the EPAA incorporated the penalty pro- - 
visions of section 208 of the ESA,'12 U.S.C.A. S 1904 (note). 
(Supp. 1977) which established a maximum c i v i l  penalty of 
$2,500 for each violation. 



plrsuant t o  ESA Section 209 which is incorporated into the EPAA a t  Section 5. 

By including these penalty provisions in the E M ,  Congress established a 

procedure in.which mnies  collected a s  a consequence of violating FEA regula- 

t ions  would be paid t o  the United S ta tes  Treasury. One could argue tha t  had 

Congress intended similar payments t o  be made to  the Treasury through admin- 

i s t r a t i ve  proceedings t o  disgorge a violator of excess amounts recovered 

through overcharge, it would have stated so expressly. On the other hand, 

it would be incongruous for Congress t o  have prescribed a penalty while denying 

the Agency any power t o  disgorge the unjust gain merely because the victims 

of unlawful ac t  cannot be compensated. In certain. cases, the net effect  would 

be the very opposite of a penalty. 

A second a r g m n t  that  might be made is that  remedial payments t o  the 

United S ta tes  Treasury might tend t o  compromise private actions against a 

violator of FEA regulations. Under ESA Section 210, which is incorporated 

in to  EPAA Section 5, persons suffering a legal wrong because of a violation 

may bring an action against . the  violator in a federal d i s t r i c t  court : 

In any action .brought under subsection ( a )  against any 
person renting property or sel l ing goods or services 
who is found t o  have overcharged the p l a in t i f f ,  the court 
may, in its discretion,  award the p la in t i f f  reasonable 
attorney's fees and costs,  plus whichever of the following 
sums is greater: 

(1) an amount not m r e  F a n  three times the amount 
of the overcharge uwn which the act.inn i s  bas&, or 

( 2 )  not less than $100 or m r e  than $1,000. . . . 
ESA S210, 12 U.S.C.A. 51904 (note) (Supp. 1977). 

Particularly with respect t o  the provision of the t reble  damage action, 

recoveries in such private actions are intended not only t o  penslize the 

violator ,  but also to  relieve him of excess amounts recovered from overcharges. 



If FEA has already disgorged the violator of its unlawful recoveries through 

refund payments to the Treasury, the violator might argue that if sued in  a 

private action he might be required to pay twice for ' the same violation-a 

result. not contemplated by Congress in the EPAA. Of course,' in such an 
B 

instance the court could permit a setoff to the extent of amounts already 

paid' by the overcharging party. Moreover, the argument misses, the point 

that ,paymnts to the Treasury would usually be ordered in those situations 

where individual parties - who are potential plaintiffs -- may not be 

identified for refund purposes. This prqblem could also be solved by 

creating an escrow account 'for a reasonable period of time to allow 

customers to perfect claims of injury. 

M. Impact of Product Decontrol . . 

Any decision by the Congress or the Administration to decontrol the 

pricing Gd allocation of petroleum products should not significantly impact 

upon the ability of the Agency to order appropriate remedial relief where 

the circumstances warrant. Thus, even if refined products were released 
' . 

from all federal price controls, the Agency could still order refunds to 
. . 

identifiable purchasers to compensate for prior violative conduct. In 

situations where disgorgement is called for but injured consumers cannot 

be easily identified, the Agency could still order price freezes or' roll- 

backs to compnsate the marketplace generally and deprive the violators 

of their unjust enrichment. Such administratively ordered freezes or 

rollbacks , h e n  done 'to resolve an outstanding enf orcement. proceeding, 

would not be inconsistent with a regulatory 'decontrol program. Finally, 

in appropriate circumstances, unlawful overcharges from prior periods 

could be. remitted to the U.S. Treasury. 



V. REVIEW OF FEA ENFORCEMENT ORDERS 

By reaching a formal determination that a particular violation of 

the FEA Regulations has occured and by directing appropriate corrective 

action, the issuance of a ~ & e d i a l  Order generally marks the, conclusion 

of the FEA ccxnpliance process. However, the FEA Regulations establish 

procedures by which an aggrieved party may challenge the validity of 

the Remedial Order in a further administrative proceeding. I n  this  

manner the FEA extends .an opportunity for a meaningful review of the' 

Remedial Order by an FEA Office that is separate from the issuing Office. 

This independent adminstrative review not only protects the affected 

firm but also serves the public interest by furnishing the FEA an occasion 

to rectify any errors or improprieties that may be reflected - in the 

Remedial Order. Furthermore, if the- administrative review resuits in 

an adverse determination to the appellant, thus sustaining the Remedial 

Order, the statutes under which the FEA operates ensure the aggrieved 

party a right to  further challenge the provisions of the Remedial Order 

by seeking judicial review. Nevertheless, the scope of judicial review 

delineated in those statutory provisions l i m i t s  the extent to which 

a firm may. contest the validity of an FEA Remedial Order before the 

courts . 
A. Achinistriltfve Review 

The principal mans by which a firm may seek relief from the 

obligation to comply with a Remedial Order is to f i l e  an Appeal 



plrsuant to Subpart H of the FEA Procedural Regulations, 10 C.F.R. Part, 

205, Subpart H. - 1/ The FEA's consideration of those administrative 

appeals is governed by those regulatory provisions rather than the 

provisions of the Administrative Procedure Act, as amended (APA), 5 U.S.C. 

551 - e t  3. (1970), which relate to agency adjudications. Section 5 

of the EPAA, as amended, incorporated ESA Section 207(a), so as 

1/ The FEA Regulatians provide two additional types of .administrative - 
proceedings through which a firm may obtain relief from the pro- 
visions of a Remedial Order. These proceedings may be initiated 
by filing an Aplication for Modification or Rescission pursuant 
to Subpart J of the FEA Procedural Regulations and an Application 
for Exception pursuant to Subpart D of the FEA Procedural Regula- 
tions. Modification or Rescission is a remedy that may become 
available only after the conclusion of the administrative appeals 
process. Section 205.135(b)(l) explicitly provides that "[aln 
application for mdif ication or "rescission of an order or interpre- 
tation shall be processed only if -- ( i )  the application demonstra- 
tes  that it is based on significantly changed circumstances; and 
( ii) the 30-day period for filing .an appeal has lapsed or, if an 
appeal has k e n  f i led,  a final order has .ken issued." 

In seeking an exception, a firm may not challenge the propriety of 
or the findings set forth in the Remedial Order itself but rather 
may request relief from the application of the underlying general 
regulations or rulings upon which the Remedial Order rests. 
1 0  C.F.R. 205.50(a)(l). Thus, for example, a retroactive exception 
may relieve a firm of its obligation to comply with the FEA Regula- 
tions during a past period, even though the firm's compliance with 
the applicable regulations during that t h  period may be the 
subject of a particular Remedial Order. A firm is not required, 
however, to defer filing a request for retroactive exception relief 
until after a Remedial Order has been issued to it. Instead, it 
may f i l e  its request a t  any time during the compliance process, 
and, in fact, the FEA encourages firm to submit exception applica- 
tions as  soon as they believe that they are incurring a serious 
hardship or gross inequity. 



to apply the provisions of Section 207(a) to actions taken under the 

EPAA. According to Section 207(a), as  incorporated by Section 5, the 

functions exercised under the EPAA, such as  administrative review of 

Remedial Orders, are not generally subject to the provisions of the 
. . 

APA which relate to administrative adjudicatory proceedings. L/ 

Section 205 .lo8 and Section 205.196 of the FEA ~roceduraf Regula- 

tions require that an Appeal of a Remedial Order be filed with-in ten ' . 

days of the service of the Remedial order. According to the Code of 

Federal Regulations, the identity of the FEA Office that is vested with 

jursidiction of an Appeal of a particular remedial order depends upon the 

identity of the Of £ice that issued the order . Section 205 .la3 provides: 

( a )  When the order upon which the appeal is based was 
issued by the FEA National Office, the appeal shall 
be f i led with the Office of Exceptions and Appeals . . . . .  

(b)  'hen the Order upon which the appeal is based was 
issued by a Regional Office, the appeal shall be 
f i led with that ~egionai  Office . . . . 1 0  C .F .R. 
204.103; 39 Fed. Reg. 32262 (September 5, 1974). . 

Nonetheless, in practice appeals from a l l  remedial orders are heard by the 

Office of Exceptions and Appeals in Washington. 

The FEA Regulations impose on the firm submitting an Appeal certain 

notice requirements that are designed to protect parties which may have 

an interest i n  the Appeal by affording them an opportunity to participate, 

in the administrative review process. Section 205.104 states: 

1/ However, under Section 207(a) the FEA nust adhere to Section 6(d) - 
of the APA, 5 U .S .C. Section 555(e) (1970), which requires the 
agency to provide prompt notice of the denial of an administrative 
appeal or other written request and to  include in the notice a 
brief statement of the grounds for denial. For a description of 
the applicability of the judicial review provisions of the APA 
to action taken under the EPAA, see note 1, p. 97 infra. 



( a )  The appellant shall send by United States mail. a copy 
of the appeal and any subsequent amendments or other 
documents relating to the appeal, or a copy from which 
confidential information has been deleted i n  accordance 
with S205.9(f), to each person who is reasonably ascer- 
tainable by the appellant as a person who w i l l  be aggrieved 
by the FEA action sought, including those who participated 
in the prior proceeding. The copy o.f the appeal shall 
be accompanied by a statement that the person may submit 
comments regarding the appeal to the FEA office with which 
the appeal was filed within 10 days. . . . 

Subsection ( c )  of Section 205.104 further protects interested parties 

by placing a duty upon the FEA to serve notice of the appeal upon a l l  

other readily identifiable.persons who would be aggrieved if  the 

A p a l  were granted. 

Sections 205.171 and 205.172 provide that a conference or hearing 

may be requested by the appellant or any person who might be aggrieved 

by approval of the A p a l  . However, those regulatory provisions confer 

on the FEA considerable discretion to determine whether a conference 

or hearing w i l l  in fact be convened. See also 10  C.F.R. 205.170. The - 
FEA may exercise its discretion to convene a conference or hearing, 

either upon request or upon its own initiative, whenever it determines 

that a conference or hearing w i l l  materially advance the proceeding. 

10 C.F.R. 205.171j 10, C,F.R. 205.172. tJcvei'lk~eless, i l l  practice rile 

FEA Office of Exceptions and Appeals adheres to  a policy of granting 

an opportunity for an oral presentation, usually in the form of an 

informal conference, whenever a timely request for a conference or 

hearing by appellant or any interested party is received in connection 

with an Appeal. 

Because a hearing or conference on an- Appeal of a Remedial Order 

is generally 'held for the exchange of views rather than the taking 



of evidence, the  FEA does not usually make any formal repor t  o r  

f indings  in conenction with the  hearing or conference. The Agency 

may, however, a t  its d i sc re t ion ,  order t h a t  a v e r b a t i m ~ t r a n s c r i p t  

be taken of the conference or hearing. A t r a n s c r i p t  w i l l  genera l ly  

be made i n  cases in  which the  FEA expects t h a t  the  o r a l  proceeding 

might involve the  s u h i s s i o n  of l ega l  a r g m n t s  or  evidence t h a t  

w i l l  s ign i f  i c m t l y  gupplcmcnt thc documentary material  already intro-  
. . 
duced ei tile ease. In addi t ion ,  the FEA lllay e x e r c i s e  its d i s c r e l i u ~ ~  

t o  hold a public  hearing, a t  which a t r a n s c r i p t  is required t o  be 

taken. 10 C.F.R. 205.173(b), ( f ) .  Even when the FEA does hold a 

hearing a t  which a t r a n s c r i p t  is taken, the  manner i n  which the  ' 

hearing is conducted r e s t s  in  the  d i sc re t ion  of the  presiding 

FEA o f f i c i a l .  Section 205.172(£) s t a t e s :  

The o f f i c i a l  conducting the hearing may 
administer .oaths and af f irmations, ru le  
on the presentat ion of information, receive 
relevant  information, dispose of procedural 
requests ,  determine the  format of the  hearing, 
and otherwise regula te  the  course 05 the 
.hearing. 10 C.F.R. 205.172(f); 39 Fed Reg. 
32262 (September 5, 1974). 

Although the  FEAe s d i sc re t ion  t o  r e f r a i n  from holding formal, 

t r i a l - type  evident iary  hearings with respect  t o  Appeals has &en 

challenged in the  federa l  cour ts ,  the cour t s  have sustained the  

c o n s t i t u t i o n a l i t y  of the  FEA's procedure. For example, i n  Wentz 

', Heating & A i r  Conditioning Co. v. - PEA, 410 F. Supp. 1155 (D.  Neb. 

1976 ) , a f irm whose Appeal of an amended ~ e m e d i a l  Order was denied 

af ter a conference but without an ad j udicatory hearing contended t h a t  

the  . s t a t u t e s  and regulat ions e s t ab l i sh ing  FEA procedures do not provide'  



for constitutionally adequate hearings and thereby deprived the firm 

of its rights to procedural due process under the Fifth Amendment. 

The court concluded, however, that appellant failed to raise a 'substantial 

constitutional issue: 

Although the petitioner was not afforded a full-blown, formal, 
adversary hearing at each stage of the proceedings, there was no 
deprivation of procedural due process. Procedural due process 
is a flexible concept which depends upon a balancing of the com- 
peting interests involved. -- F .C .C. v. W R  Radio Station, ,337 U .S . 
265 (1949); Cafeteria and Restaurant Workers Union v. McElroy, 
367 U .S. 886-(1961). The procedural rights affordcd by-the 
Constitution to a particular person or business must be determined 
on a case-by-case basis. What is required under one set of cir- 
cumstances may not be required under other circumstances. On two 
occasions' the Temporary Emergency Court of Appeals has carefully 
weighed the competing interests involved and upheld the same or 
similar administrative procedures against allegations that they 
denied procedural due process. Carpenters 46 County Conference 
Committee v . Construction Industry Stabilization Committee, No. --- --- --- 
9-26 (Ehn. App. 1975); Western states Meat Packers Association, Inc. 
v. Dunlop, 482 F .2d 1401 (Ehn. App. 1973) . (See -- also~lumbers Local 
Union 419 v. Construction Industry Stablization Committee, 479 
F.2d 1052 (Em. App. 1973), which held that the Economic Stablization 
Act was not subject to the procedural requirements of the Admini- 
strative Procedure Act.) Petitioner's allegations of a denial 
of procedural due process have been foreclosed by the Temporary 
Emergency Court of Appeals. 

See also Atlantic ~ichfield Co. v. FEA, -- - -  F,2d -- , TECA NO. 9-36, 

decided May 17, 1977. 

Consistent with the scope of discretion conferred on FEA officials 

conducting hearings, the FEA Procedural Regulations grant the FEA broad 

authority to conduct investigations in appellate proceedings and do not 

restrict the sources.from which the FFA can collect and receive evidence: 

The FFA may initiate an investigation of any statement in an appeal 
and utilize in its evaluation any relevant facts obtained by such 
investigation . . . . The FEA may solicit and accept submissions 
from third persons relevant to any appeal provided that the appellant 
is afforded an opportunity to respond to all third person submissions. 
In evaluating an appeal, the FEA may consider any other source of 
-information. 10 C.F.R. 205.106(a) (1); 40 Fed. Reg. 36554 (August 21, 
1975). 



V-84 

While the Section ci ted above ensures that  the FEA may seek and consider 

a l l  information pertinent t o  an Appeal ,' the appellant 's  in te res t s  are  

safeguarded by the provision tha t  e n t i t l e s  it to an opportunity t o  

respond t o  a l l  th i rd  party .submissions. ' This protection is enhanced by 

Section 204.104(d) which requires any person s u h i t t i n g  comments t o  the , 

FEA regarding an Appeal to  send a copy of h i s  comments t o  the appellant. 

'l'he f i l i ng  of an Appeal may lead to one of several possible 

dispositions. If  the appellant f a i l s  t o  provide the notice required 

by Section 205.104, Section 205.106 ( a )  ( 2) expressly provides that  

the FEA may dismiss the Appeal without prejudice. The FEA regards the 

remaining procedural requirements set forth in Section 205.9 and Sections 

205.100 through 205.105 as  conditions that  an appellant must s a t i s fy  

in order to obtain a consideration.of its -a1 on the w r i t s .  By fa i l ing 

t o  meet those requirements, an appellant again r isks  having its Appeal 

dismissed without prejudice . The FEA may also dismiss an Apgeal with 

leave to  amend i f  it determines that  there is insufficient information 

upon which to  base a decision and i f ,  upon request, the necessary 

supplemental information. is not furnished. I f  the fa i lu re  t o  provide 

necessary required additional information is repeated or willf u l  , the 

FEA may ,dismiss the Appeal with prejudice. 10 C.F.R. 205.106(a) ( 2 ) .  . * 

In addition to  dismissing A m a l s  in the s i tuat ions  described 

above, the FEA may summarily deny cer ta in  types of Appeals. 

According to Section. 205 .lo6 ( b )  (1) : 

An appeal may be summarily denied if- 

( i) . it is not f i l ed  in a timely manner, unless good 
cause is shown; or 



(ii) it is defective on its face for failure to 
state and to present facts and legal argument 
in support thereof, that the FEA action was 
erroneous in fact or i n  law, or that it was 
arbitrary or capricious. 1 0  C.F.R. 205.106(b)(10) 
39 Fed. Reg. 32262 (September 5, 1974). 

If the appellant fa i l s  to correct the deficiencies identified i n  the , . 

sumnary denial order, that order w i l l  become a final order' of the FEA of 

which the appellant may seek judicial review. . 1 0  C.F.R.' 205.106(a)(3). 

I f ,  however, the A p a l  is not subject to dismissal or sumnary denial, 

the FEA w i l l  consider it on its merits and issue an order i n  which the'  

agency grants or denies the Appeal in whole or in part. In accordance 

w i t h  its determination, the FEZ4 may direct that the remedial order be' 

rescinded',. modified , or l e f t  unchanged. See 10 C. F.R. 205.107 ( a )  . 
. Section 205.107(b) .requires that the order setting forth the FEA's sub- 

stantive determination '.'include a writt'en statement setting forth the 

- relevant facts and the legal basis of the order. " Section 6 (d ) of the APA, 

5 U.S.C Section 555 ( e )  (1970) ,  which is the only provision of the APA 

relating to: adminiseat ive adjudications which is applicable to  FEA action 

taken under the EPAA, 1,/ reiterates that prescription by requiring "a brief 

statement of the grounds for denial.." Since the decisions that it.renders 

. on appeal are final agency orders, the FEA of course has not had occasion 

to issue a determination in which it considers the possible significance 

of a failure of an Appeal Decision to satisfy the requirement specified 

in Section 205.107 (b)  . 
Nevertheless, other subparts of the FEA Procedural Regulations con- ' 

cerning other types of proceedings contain provisions that are identical 

or similar to the requirement of Section 205.106(b) for "a'written statement 

1/ Supra, note . - - 



setting forth the relevant facts and the legal basis of the order." 

The principles that the FEA has established i n  decisions construing 

those provisions serve as a guide to interpreting the requirements 

specified & Section 205.107 (b)  . According to those decisions, the 

requirement o f ' a  written statement setting forth the basis for an order 

is far mre  than a mere regulatory requirement. Instead, it has been 

construed as a fundamental requirement of procedural due process guaranteed 

to the appellant by the F i f t h  Amendment of the Constitution. I n  Gulf O i l  

Corporation, 1 FEA Par. 20,173, a t  20,293-20,294 (November 6 ,  1974) ,  the 

FEA discussed these principles in the following terms: I 

"section 205.36(b) of the current FEA regulations 
states: The order shall include a brief written 
statement summarizing the factual and legal 
basis upon which .the order was issued. . . . 

It is an elemental concept of due process that 
a person that is adversely affected by governmental 
action be informed of. the basis upon which the 
adverse determination was made. Where a right of 
appeal or a right to judicial review exists, t h i s  
requirement is especially important since unless 
the person adversely affected is informed of the , 

basis in fact or law of the determination, it is 
diff icult  if not impossible for both the person 
adversely affected as well as the reviewing body 
to determine whether the in i t i a l  determination was 
based on an error of fact or law. 'I'he failure to 
cmply with the provisions of Sections [sic] 205.36(a) 
that an order include a 'brief written statement sum- 
marizing the factual and legal basis upon which the 
order was issued' is not harmless error, it is an 
error of substance which goes to the heart of the 
regulatory process. bhen .an order t a i l s  to ~wmply 
with these requirements and the failure to do so 
is.  raised in  a timely and proper manner on appeal, 
the in i t ia l  order from which the appeal is taken 
should ordinarily be reversed and vacated. " 



Accord, Tenneco O i l  Company, 5 FEA Par.  80,506, a t  80,532 (December 21, 

1976); Exxon Company, U.S.A., 4 FEA Par. 80,510 ( J u l y  23, 1976);  Texas 

Asphalt and Refining Company, 3 FEA Par. 80,576 (February 13,  1976);  - V 1  

O i l  Company, 2 FEA Par. 80,590 (May 9,  1975); Koch I n d u s t r i e s ,  -2 FEA Par. . 

80,580 (May 2, 1975); T e ~ e c o  O i l  Company, 2 FEA Par.  80,527 (February 4, . 

1975. 

Sect ion 205.106 ( b )  ( 2)  states: 
L 

"The FEA may ,deny any a p p a l .  i f  t he  appe l l an t  does not e s t a b l i s h  
t h a t  . - 
( i )  the  appeal was f i l e d  by a person aggrieved by an 

FEA ac t ion;  

(ii) the  FEA's ac t ion  was erroneous in f a c t  o r  in. law; or 

(iii) t h e  FEA's ac t ion  was a r b i t r a r y  o r  capricious."  10 
C.F.R. 205.106(b)(2);  39 Fed. Reg. 32262 (September 5, 
1974) 

While the f i r s t  of these  three  tests - standing -- is merely a thresh-  

hold condi t ion  t o  pursuing t h e  Appeal and could not  i n  i t s e l f  warrant t h e  

approval of r e l i e f ,  one of the other  two c r i t e r i a  must a l s o  be met t o  j u s t i f y  

gran t ing  t h e  Appeal. Furthermore, under t h e  FEA Procedural Regulations,  an 

appe l l an t  s t r i v i n g  t o  demonstrate that a p a r t i c u l a r  remedial order  was 

erroneous or  a r b i t r a r y  is not  neces sa r i l y  l imi t ed  t o  r e ly ing  on t h e  ma te r i a l  

t h a t  was considered in  the  compliance proceeding t h a t  l e d , t o  t he  issuance of 

t h e  contes ted  remedial order .  Ins tead ,  t he  appe l l an t  may base its content ion 

t h a t  the Remedial Order is erroneous or  a r b i t r a r y  upon " s i g n i f i c a n t l y  changed 

circumstances." See 10 C.F.R. 205.105(a). Sec t ion  205.105 de f ines  " s i g n i f i -  

c a n t l y  changed circumstances" t o  mean: 



" ( i )  the discovery of material f ac t s  tha t  were not 
known or could not have been known a t  the time 

. of the pr ior  proceeding; 

(ii) the discovery of a law, regulation, interpretation,  
ruling,  order or decision on an appeal or an 
exception t h a t  was in  e f f ec t  a t  the time of the 
proceeding upon which the order or interpretation 
is based and which, i f  such had been made known t o  
FEA, would have been relevant t o  the proceeding and 
would have substantially a l tered the outcome; or 

(iii) a substant ia l  change in  the f ac t s  or circumstances. 
upon which an outstanding and continuing order ur 
in terpreta t ion affecting the appellant was issued, 
which change has occurred during the interval 
between Issuance of the order of  interpr'etation 
and the date  of the appeal and was caused by forces 
or circumstances beyond the control of the appel1,ant." 
10 C .F .R. 205.105(a) ; 39 Fed. Reg. 32262- (September 5, 
1974). 

However, in  order t o  obtain r e l i e f  on the basis of s ignif icant ly  changed 

circumstances, the appellant must show "why, i f  the s ignif icant ly  changed 

circumstance is new or newly 'discovered fac t s ,  such f a c t s  were not. or 

could not have been presented during the prior proceeding." 10 C .F .R. 

205.105(b) . 
In  qddition t o  specifying the grounds upon which an appeal may be 

granted, Section 205.106(b) a l locates  the burdens of presentation and proof. 

Section 205 .lo6 (b )  (1 ) ( ii) permits the FEA t o  sumnar i l y  deny an Appeal i f '  the  

appellant f a i l s  to present f ac t s  and legal  argument which would support the 

claim tha t  the FEA ac'tion being appealed was errnn~n1.1s or arbitrary. Thuc, 

the ~ e g u l a t l o n s  place on the appellant the burden of coming forward t o  

present arguments and evidence. Section 205.106(b)(2) permits the  FEA t o  

deny an appeal " i f  the appellant does not establish" t h a t  the action being 
..,,.,. " .,.------- 



appealed is erroneous o r  a r b i t r a r y .  (Emphasis added.) Consequently, 

t he  appel lan t  bears  the  burden of proof a s  well  as the  burden of  coming 

forward .  I n  a number of previous decis ions,  t h e  FEA has indicated t h a t  

t he  appel lan t  can meet its burden of proof only  by the  submission of 

s u b s t a n t i a l  and convincing evidence. For instance,  i n  T e r r i b l e  Herbst, 

Inc., 5 FEA Par. 80,535 (December 21, 1976), the.FE-4 s t a t ed :  
- .  

"Section 205.106(b) of t he  FEA Procedural Regulations 
s t a t e s  t h a t  the FEA may deny an Appeal i f  a f i rm f a i l s  
t o  present  f a c t s  and l e g a l  argument i n  support of its . 

content ions,  or  i f  t he  appel lan t  does not e s t a b l i s h  
t h a t  t h e  FEA ac t ion  was erroneous i n  f a c t  o r  law, or  
a r b i t r a r y  and capricious.  In  a nunber of previous cases 
t h e  FEA has pointed out  t h a t  the bu'rden of showing e r r o r  
in an order being appealed or e s t ab l i sh ing  t h a t  exception 
r e l i e f  is warranted rests with the  appel lant .  See, e.g., ' 

The Permian Corporation, 3 FEA Par. 80,639 (June 1, 1976); 
West Penn Power Company, 3 FEA .Par. 80,533 (December.15, 
1975). In the  present  case ,  Herbst has completely f a i l e d  
t o  e s t a b l i s h  by s u b s t a n t i a l  and convincing evidence t h a t  
t he  October 15 Order was erroneous in f a c t  or  law, or  was 
a r b i t r a r y  and capricious.  Herbs t ' s  Appeal of t h a t  Order 
should therefore  be denied. " 

B. J u d i c i a l  Review 

The denia l  or sumnary denia l  of an appeal of a remedial order is a 

f i n a l  order of t h e  FEA which is sub jec t  t o  j u d i c i a l  review. See 10 C.F.R. 

205.106(a)(3)(  iii); and 10 C.F.R. 205.107(h)(2)(  iii). The FEA Requlations 

appear t o  preclude a f i r m ' s  obtaining j u d i c i a l  review of a Remedial 

Order u n t i l  such a f i n a l  order is issued by the  FEA. 1, Sect ion  205 .lo0 (b) 

1/ But see Banks Enterpr i ses ,  Inc. v. FEA, 3 Fed. Energy Guidelines,  CCH - - 
Par. 26,040. In  t h a t  case, the  cour t  noted i n  dictum t h a t  it would 
be improper to review the, FEA's den ia l  of t he  f i rm ' s  exception .request 
s ince  the  f i rm had f a i l e d  t o  f i l e  an appeal and s ince  Sec t ion  205.58 

( Con t inued ) 



expressly provides that  : 

"[a] person who has appeared before the FEA in 
connection with a matter ar is ing under Subparts . ; . 0 [the subpart pursuant t o  which Remedial 
Orders are  issued] . . . has not exhausted h i s  
administrative remedies un t i l  an appeal has been 
f i l ed  under t h i s  subpart and an order granting or 
denying the appeal has been issued ." 

An'appellant may also be deemed t o  have exhausted its administrative 

remedies i f  the FEA f a i l s '  to take action on the appeal of a remedial 

order within 90 days of the agency's having served notice tha t  a l l  

substantive information considered' necessary to  process the appeal has 

been received or within 120 days af ter  'the appeal was f i led.  10 C.F.R. - 

FEA Section 7 ( i ) ( 2 ) ( B )  and ESA Section 211(a), as  incorprated by 

Section 5 ( a ) ( l )  of the EPAA, vest in the d i s t r i c t  courts of the United 

S ta tes  exclusive original  jurisdiction of cases a i s i n g  under orders 

issued pursuant t o  the EPAA or the FEAA, such' as  remedial orders and 

denials of appeals of remedial orders, regardless of the amount in 

/ (Footnote continued ) - 
of the FEA Regulations provides that  a party has not exhausted its 
administrative remedies un t i l  an appeal from an exception denial has 
been f i l ed .  However, the court did proceed t o  review the Remedial 
Order and the Modified Remedial Order which had been issued t o  the 
firm by the FEA in that case. In conducting its review of these orders, 
the court apparently ignored t h e  f a r t  that  the firm had fai led tn  f i l e  
an A p a l  of the Remedial Orders and that  Section 205.100 ( b )  contains 
a provision identical  t o  Section 205.58 concerning exhaustion of 
administrative remedies with respect to  remedial orders. The opinion 
does not include any discussion of the provisions of Section 205.100(b) 
or its limitations. 



controversy. - 1/ Section 211(b)(2) of the ESA, as incorporated by 

Section 5 ( a ) ( l )  of the EPAA, vests exclusive jurisdiction o f ' a l l  

appeals from the federal d i s t r i c t  courts which relate to orders issued 

by the FEA in a specially created court that is designated the Temporary 

Emergency Court of Appeals (TECA). 2/ However, only TECA, and, on 

appeal therefrom, the Supreme Court of the United States have juris- 

diction to determine the constitutional validity of any regulation 

or order issued un&r .the EPAA (ESA, Section 211(g), as incorporated 

by EPAA, Section 5 ( a ) ( l ) ) .  Section 211(c) of the ESA implements th is  , 

restriction by requiring federal d i s t r i c t  courts to certify any "sub- 

stantial  constitutional issue" to TECA, which may either consider the 

1/ However, Section 7 ( i ) (2 ) (B)  of the FEAA provides that federal d i s t r i c t  -. 
courts do not have exclusive original jurisdiction of actions that 
are taken by any officer of a State or local government agency under 
the provisions of the FEAA. That Section further states that 
" [c] ases or controversies arising under any rule, regulation, or 
order of any officer of a State or local government agency may be 
heard in either (1) any appropriate State court, or ( 2 )  without 
regard to the amount in controversy, the d i s t r i c t  courts of the 
United States." 

Furthermore, Section 7 ( i ) ( 2 ) ( B )  of the FEAA and Section 211(a) of 
the ESA, as incorporated by Section S ( a ) ( l )  of the EPAA, both 
contain a proviso that nothing in Section 7 of the FEAA or in 
Sections 211(a) and 211(h) of the ESA w i l l  affect the power of 
a court of competent jurisdiction to determine any issue raised by 
way of defense, other than a defense based on the constitutionality 
of the FEAA or EPAA or on the legal validity of actions taken by 
any agency under those statutes. If such a defense is raised, 
the case may be removed by either party to a federal d i s t r i c t  court 
in accordance with the provisions of 28 U.S .C. Ch. 89. 

2/ The basic provisions creating TECA and delineating its composition -. 
and procedures are s e t  forth in Section 2 1 1 ( b ) ( l )  of the ESA. 



ent i re  case or remand the case t o  the d i s t r i c t  court w i t h  binding 

instructions concerning the consti tutional issue. 

Sections 211(d)(2) and 211(e ) ( l )  of the ESA, a s  incorporated by 

Section 5 ( a ) ( l )  of the EPAA, l imit  the authority of the d i s t r i c t  courts 

and. TECA regarding remedial orders t o  the issuance of orders tha t  enjoin 

temprar i l y  or permanently the application of .  a particular remedial order 

t o  party involved .in the l i t i ga t ion  and to  judgments tha t  declare a 

particular remedial order to  be invalid. Sections 211(d ) ( l )  and 211(e ) ( l )  

of the ESA prescribe generally the scope of judicial review of FEA orders 

issued under the EPFA. - 1/ An injunction or declaratory judgment against 

a remedial order may only be issued i f  the court determines tha t  the  

remedial' order exceeds the agency' s authority or is based upon findings 
' 

which are  not supported by substantial  evidence. The courts have, 

moreover, expl ic i t ly  recognized these substantive . c r i t e r i a  a s  the 

standards that  they must follow i n  reviewing FEA Remedial Orders. 

In Banks Enterprises, Inc. v. FEA, -- F. S T ~ .  -- (D* W y 0 . p  19761, 

the court specif ical ly  found: 

" ( 29 ) That 'pxsuant  t o  S211 (d ) ( 1 ) of the Stabil ization 
Act, incorporated by S 5 ( a ) ( l )  of the Allocation A c t ,  
the September 20, 1974 Modified Remedial Order issued 
by the FEA cannot be enjoined or set aside unless .s~.~ch 

1/ Section 207 ( a )  of t h e  ESA, as inco~porstcd by Section 5 ( d )  (1) uf 
the EPAA, express1 y declares the jlidi c i  sl review provicionn of 
L11e APA, 5 U;S.C. Ch. 7 (1970), inapplicable t o  functions exercised 
under the EPAA. However, Sections 211(d ) ( l )  and 2 1 1 ( e ) ( l )  of the 
ESA permit a court to  apply the c r i t e r i a  set forth in  Section 10(e)  
of the APA, 5 U.S.C. 706(2) (1970), i n  reviewing the lega l i ty  of 
a regulation. 



order is in .  excess of agency author i ty ,  or is based . . 
upon f indings which are not s u p p r t e d  by subs tan t i a l  
evidence. " 

In Wentz Heating d -Air Conditioninq v. - FEA, supra, the  Court reached 

an iden t i ca l  conclusion with respect  t o  its .authori ty t o  i ssue  a declara tory  

"This Court 's  ju r i sd ic t ion  is qu i t e  l imited by . . 

Section 211 of the  Economic S t a b i l i z a t i o n  A c t  of 
1970, as adopted by 15 U.S.C. S754. It may only 
declare  an agency'order inval id  i f  the  order was 
in  excess of the agency's author i ty  or was 
not based on subs tan t i a l  evidence. ' . 

The cour ts  have interpreted the subs tan t i a l  evidence standard set 
. . 

Eorth i n  Section ,211 of the FIN t o  require t h a t  the evidence provide a 

r a t iona l  bas is  for the FEA' s order.  For instance, in At lan t i c  Richfield 

Co. v. E, supra, Fed. Energy Guidelines, CCH Par. 26,054 (ARCO)', the  - 
court  applied the subs tan t i a l  evidence test t o  its review of an FEA 

In te rp re ta t ion  qtd the denia l  of an appeal from the  In te rp re ta t ion  

by construing t h e  standard in' the following terms: 

"Substantial  evidence is such relevant  evibence 
. . 'as a reasonable mind would accept a s  adequate t o  

support a conclusion.' Consolidated Edison Company 
v. - NLRB, 305 U.S. 197, 229 (1938). Such evidence 
'must be enough t o  j u s t i f y ,  i f  the trial  were t o  a 
j u r y ,  d refusa l  to d i r e c t  a ve rd ic t  when t h ~  mnclusion 
souqht t o  be drawn from it is one of f a c t  for  the  jury. "' 
~ n i f e d  S t a t e s  v. Wharton, 514 F.2d 406, 409 (9th Cir., 
1975 ) . 

In  a subsequent sect ion of the  same decision,  the court  emphasized t h e  

l imi t& scope of jud ic ia l  review hy. q~nt . ing  with .approval the  following 

passage from' Pasco, Inc. v. - FEA, 525' F.2d 1391, 1400 (TECA 1975): 



"In  reviewing the  discharge of an agency's function 
in in te rp re t ing  the [EPAA] , promulgating regulat ions 
thereunder and applying and enforcing such regulat ions,  
this oourt has recognized t h a t  where administrat ive 
cont ro l  has been congressionally authorized, the  
' j u d i c i a l  function '  is exhausted when there is a 
r a t i o n a l  bas i s  for  the  conclusions approved by the  
administrat ive body. [Ci ta t ions  omitted. I 

See a l s o  Basin v. FEA, CCH Fed. Energy Guidelines, Par. 26,071 (TECA, --- - 
1977 ) : . . . . 

Final ly ,  in  in terpre t ing  the subs tan t i a l  evidence standard i n  t h i s  .- 

res t ra ined manner, the  cour t s  have shown considerable deference t o  the  

FEA's administrat ive exper t i se .  The ARC0 court  j u s t i f i e d  its reluctance - 
to  s t r i k e  down an FEA In te rp re ta t ion .  t h a t  had a reasonable foundation - .  

by quoting once again trom the  Pasco. decision : 

" ~ d m i n i s t r a t i v e  decisions based upon analys is  of the  
da ta  and in£ ormat ion submitted on appl ica t ions  for 
exception r e l i e f  require the  appl ica t ion  of administra- 
t i v e  exper t i se  and t h i s  court  should not be quick t o  
overturn them." 525 F. 2d a t  1404, 

. CIVIL m1ms 

A. C i v i l  In junct ive  Actions Brought on Behalf of FEA 
Under the  EPAA and ESECA 

The FEA has no author i ty  t o  go d i r e c t l y  in to  court t o  seek an 

injunction against  v io la t ions  of its regulat ions o r  orders. Although 

in junct ive  r e l i e f  is avai lable  t o  the  FEA, its a v a i l a b i l i t y  is contingent 

upon the  wil l ingness and a b i l i t y  of the  Department of J u s t i c e  to bring 

such 'actions on behalf of the aqency. 

A s  has been noted above, Section 5 ( a ) ( l )  of the EPAA incorporates 

by reference ESA Sections 205-207 and 209-211. Section 209 of the  

ESA provides, i n t e r  a l i a ,  t h a t  the  agency may request the Attorney General -- 



. . ., ' . .  " .. 
, . . . . .  . . 

to bring an i n j  unctionc..action whenever it appears that'.any. individual 
, . . . . . 

. .  . ,  . . . .  

"has engaged, is engaged, or is about t o  engage" in any action or .pract ices  

consti tuting ' a violation"o5 ,any FEA regulation issued pursuant ..to the 
. . . . .  . . * .  . "  . . .  . ' . .  . . . . . .. , . 

EPAA. Section 209 specifically provides. that ,  ' upon.. a proper - showing.; 

a temporary restxaining order ' or : a preliminary 'or .,permanent .. . injunction . . . .  . 

sha l l  be granted without bond. The court also may issue a mandatory ... 
in j unction commanding any person - to comply with such order or regulation. 

Similarl.y, Section 12tb) ( 4 )  of ESECA provides. tha t  .FEA may. seek similar. ., : 

injunctive r e l i e f ,  .again through the Attorney General,. with respect.. t o  

violations of prohibition or construct.ion orders.or coal allocation..orders 

% issued under S2 of ESECA or violations. . of . FEA' s reporting requirements 

. . I  . .  . . under Section 11 o f - t h a t  Act. . .- . .  . 
, . 

Thus, FEA appears t o  have ample statutory authority t o  enjoin 

violations of its regulations or orders issued under the EPAA or ESECA, 

provided that  the Department of Just ice  agrees t o  seek such re l ie f .  The 

FEA. has used th i s .  authority sparingly t o  date. .Consequently, . there is 

l i t t l e  case law by which to  judge its adequacy and rela t ively l i t t le  

experience by which to  judge the willingness or capabil i ty of the Depart- 
. . . . . .  . 

. me& of Just ice  t o  bring such actions. 

1. Restitution and other Remedial Relief under the EPAA 
. . 

A s  noted, under Section 209 of the ESA, in addition t o  seeking a 

temporary restraining order and/or preliminary and permanent injunctive 
. . . .; 

r e l i e f ,  the agency, through t.he Department of Jus t ice ,  may also 'seek a 

mandatory injunction commanding the organization t o  comply with a regulation 
. .  . . . . . 



or order, such as a remedial order, issued under the EPAA. Pursuant 

t o  tha t  secton, the Agency may also request tha t  the court "order res t i tu-  

t ion of mneys received. in violation of any such order or regulation. " 

Such re l ie f  has been sought i n  a large number of cases, principally through 

counterclaims, .and res t i tu t ion  has been awarded in the few cases which have 

reached f ina l  judgment. - See, *,. Exxon e t  .a1 v. - FEA, 398 F.Supp. 865 

(D.D.C. 1975), affirmed on appeal, -- sub nom. Texaco.et a1  v. FEA, ,531 - 
. . .  

F.2d 1071 (TECA 1976) ; Banks. Enterprises v. FEA - F. Supp. 

(D.  Wyo. 1976), CCH Federal Energy Gl.lidelines, Vol. 3 ,  11 26,040. 

There is no reason t o  believe that  the language of the s ta tu te  is not broad 

enough to p r m i t  any reasonable request for equitable r e l i e f ,  including 
' 

refunds of overcharges payable d'irectly t o  the United 'States Treasury. 

B. Civil  Penalt ies - 
In some instances, the FEA may decide that  it is appropriate to  

seek c i v i l  penalties. It is generally the FEX's p l i c y  tha t  c i v i l  penalty 

is warranted' in a case i n  which sufficient. ~vi~dence doec not ex i s t  thaL d 

violat ion was wil l ful  but ' in  which it is nevertheless the case that  the 

occurrence of the violation was m r e  than merely an honest mistake. Examples 
, , 

of the type of instances in which the FEA might decide to  seek civi l  p n a l t i u s  

include the s i tuat ion in which, a firm has violated regulatory provikions 

which are  simple and unambiguous, or in which the firm has  fa i led t o  prepare 

and maintain adequate records or otherwise fa i led t o  take reasonable pre- 

cautions to  avoid inadver tant' v io la t  ions. The agency might also determine 

tha t  c i v i l  penalt ies are warranted in a case in  which it appears that the 

violation was i n  fac t  w i l l f L 1 ,  although insufficient evidence ex i s t s  t o  s u p  

p r  t a criminal prosecution. 



1. Authority t o  Assess Civi l  Penalties 

When the Emergency Petroleum Allocation A c t ,  15 U.S.C. 55 751-760 ( h )  

(1976) ( "EPAA" ) was f i r s t  implemented in  November of 1973, Section .S ( a )  

incorporated by reference sections 205 through 211 of the Economic Stabi l i -  

zation Act.of 1970, 12 U.S.C.A. S 1904 (note) (Supp. 1977) ("ESA"). - 1/ 

Section 208 of the ESA, provided for c i v i l  penalt ies as  follows: 

Whoever violates any order or regulation under 
t h i s  t i t l e  shal l  he subject to  a c i v i l  penalty 
of not more than $2,500 for each violation. 
12 U.S.C.A. .§ 1904 (note) (Supp. 11977). 

With the implementation of the Energy Policy and Conservation Act 
. '  

( "EPCA" ) , in December of 1975, the penalty provisions of the ESA were 

deleted from the EPAA and replaced by an amendment which raised the amount 

of c i v i l  penalty which could be assessed for a violation of the price and 

allocation regulations: 

Whoever violates any provision of the regulation under 
section 4(a)  of t h i s  Act, or any order under t h i s  Act sha l l  
b subject t o  a c i v i l  penalty - 

( i )  with respect t o  a c t i v i t i e s  relating t o  the pro- 
duction, dis t r ibut ion,  or refining of crude o i l ,  of not more 
than $20,000 for each violation; 

(11) with ~ e s p c t  to  a c t i v i t i e s  relating to  the dis- 
tr ibution of residual fuel  o i l  or any. refined petroleum 
product (other than a c t i v i t i e s  en t i re ly  a t  the r e t a i l  l e v e l ) ,  
of not more than $10,000 for each violation; and 

(iii)' with respect t o  ac t iv i t i e s  - 
(I)  en t i re ly  relating t o  the dis t r ibut ion of 

residual fuel o i l  or any refined petroleum product a t  the 
r e t a i l  level,  or 

1/ - In addition, under Section 12 of ESECA, whoever violates  any pro- 
vision of. Sections 2 or 11 of that  A c t  is subject t o  a c i v i l  penalty 
of not more than $2,500 for each non-willful violation. 



(11) ac t iv i t i e s  not referr.ed t o  in clause ( i )  
or' ( ii) of subclause ( I)  of t h i s  clause, of not more than 
$2;500 for each violation. E M  5 5 ( a ) ( 3 ) ,  U.S.C. 
5 754 (1976). - 1/ ,. 

Although the quoted sections of the EPAA c lear ly  subject violators 

of F ~ A  regulations t o  c i v i l  penalt ies;  these provisions do not expressly 

indicate who may assess such penalt ies against a violator.  - 2/ Historically, 

the imposition 'of c i v i l  penalt ies could be accomplished only through de novo -- 
review in the federal court. - 3;/ Because of t h i s  t radi t ional  role of Ule 

courts in imposing c i v i l  penalties, the assessment of c i v i l  penalt ies was 

once considered t o  be a judicial. function not appropriately exercised by 

administrative agencies. - 4 /  However, case law in the area of c i v i l  penalties 

has recognized the r ight  of Congress to  enact legis la t ion which permits 

administrative agencies.to assess c i v i l  penalties. For example, in Lloyd 

Sabaudo Societa v. Elting, 287 U.S. 329 (1932), the Supreme Court upheld 

the authority of the Secretary of Labor t o  &pose a penalty against a 

I/ - ~ubclau& (11) of Section 5 ( a )  ( 3 )  ( A )  (iii) provides for a c i v i l  
penalty for:  " ac t iv i t i e s  not referred to  in elause ( i )  ur (ii) 
of subclause (1) of t h i s  clause, of not more than $2,500 for each - 
violation." (Em@asis added. ) A close reading of the whole clause 
c lear ly  indicates t h i s  subclause contains a typographical error 
and should read: "ac t iv i t i es  not referred t o  in clause ( i )  or (ii) 
or subclause ( I )  of t h i s  clause,' of not more than $2,500 for each - 
violation ." (fihphasis added. j The Senate and House b i l l s  which 
become the EPAA support t h i s  view. See S. Rep. No. 94-516, 94th - 
Cong., 1st Sess., a t  93 (1975). 

2/ - But  see, Western Propane Inc. , 1 FEA Par. 20,205 (Dec. 12, 1974). . . 

3/ - For a yerieral discussion of c i v i l  penalties, - see Goldschmid, 
"Report i n  Support of Recommendation 72-6: An Evaluation of the 
Present and Potential Use of Civil Money Penalties a s  a Sanction by 
Federal Administrative Agencies", 2 Recommendations and Reports of 
the Administrative Conference of the United States  896-935 (July 1, 
1970 - December 31, 1972). 

4/ - - Id. a t  936. 



shipowner for bringing c e r t a i n  a l i e n s  with d iseases  in to  the United S ta tes .  

In upholding the  s e c r e t a r y ' s  author i ty  t o  .impose the  penalty, the  Court 

noted : 

". . . due process of law does not require t h a t  the  cour ts ,  
ra ther  than administrat ive o f f i c e r s ,  be charged, i n  any case,  
with determining the fac to r s  upon which the  i m p s i t i o n  .of 
such a f i n e  depends. I t  follows t h a t  a s  the  f i n e s  a r e  not 
inval id ,  .however h p s e d  , because unreasolable or confiscatory 
in  ambunt, which , i s  conceded, Congress may choose the  ad- 
minis t ra t ive  . ra ther  than the jud ic ia l  method of impsing them." 
287 U.S. a t  335.. 

In s imilar  challenges t o  the author i ty  of administrat ive agencies 

t o  impose c i v = l  penal t ies ,  the  cour t s  have consis tent ly  upheld the  agency 

author i ty  t o  assess  c i v i l  penal t ies .  See s, Helvering v. Mitchell,  

303 U.S. 391 (1938) (upholding author i ty  of t h e  In te rna l  Revenue Service 

t o  impose c i v i l  pena l t i e s  for  fraudulent withholding of t axes ) ;  N.A. Wood- 

worth Co. v. Kavanagh, 102 F. Supp. 9 (E.D. Mich.) (1952), a f f ' d ,  202 F. 

2d 154 (6th Cir . 1953) (upholding .author ' i ty of the  National War Labor 

Board t o  impose pena l t i e s  for  improper wages under the  Wage S tab i l i za t ion  

A c t  of 1942). 

Moreover , in recent l e q i s l a t i o n  , Congress has con£ irmed its bel ief  

t h a t  c i v i l  pena l t i e s  may he assessed by an administrat ive agency rather  

than by a court,. For example, the  Administrator of the Environmental 

Protect ion Agency has been given author i ty  toe impose a c i v i l  penalty of not 

more than $1,000 for  v i o l a t  ions of the  Feder a 1  . Insect ic ide ,  Fungicide and 

Rodenticide A c t .  7 U.S;C.A. § 136(1) (Supp. 1977). S imi lar ly ,  the-Occu- 

pa t ional  Safety Health Review Commission can assess  a l l  c i v i l  pena l t i e s  

for  c e r t a i n  v io la t ions  of t h e  Occupational Safe ty  and Health A c t  of 1970, 

and is required to consider the  g rav i ty  of the  v io la t ion ,  the  s i z e  of the 



business, the good faith of the employer, and the history of previous 

violations. (29 U.S.C. S666(i) (1975)). 

FEA has apparently taken the position that it has no authority 

to assess civi l  ~ e n a l t i e s  for violations of its orders or regulations. 

In part, the Agency's position has been based upon the provisi&n of 

Section 209 of the ESA, that FEA mus t  request the Attorney General to 

bring actions, in appropriate federal d is t r ic t  courts, to enjoin viola- 

tions of FEA orders and regulations and that those federal courts are 

empowered to issue injunctions and order restitution. FEA  ha^ interpret& 

ESA Section 209 to apply to assessment of civi l  penalties and its regula- 

tions direct the Agency to refer c iv i l  penalty actions to the Department ' 

of Justice. 10 C.F.R. §205.203(b)(2). Similarly, i n  the FEA Compliance 

Manual S5.800.00, FEA cmpliance personnel have been told that: 

FEA does not have statutory authority to impose either 
criminal or civi l  penalties for violation of its regula- 
tions or orders. Such penalties can be impsed only by 
a United States District Court in a case brought by the 
Department of Justice. FEA's role in imposing civi l  and 
criminal penalties is limited to referring such cases to 
the Department of Justice. The Office of General Counsel 
refers a l l  cases to the Department after reviewing them 
for sufficiency of evidence and proper interpretation of 
FEA regulations. 

While the issue is not entirely free from doubt, given the civi l  

penalty provisions and brozc%enforcement authority already provided by 

the Congress, i n  the view of the Task Force FEA could develop administra- 

tive procedures for the entry of administrative orders providing for the 

payment of civi l  pna l t i e s  without a further grant of statutory authority. 



. . 
Requiring administrative orders of assessment to be. enforceable in the 

courts pursuant to ESA Section 209 seems consistent w i t h  the overall 

. . 
legislative schem . 

2. ' Authofity t b  ~ompromisd c iv i l  Penalties 
. .  , 

Although FEA has never sought to assess civi l  penalties, it has 

in fact compromised civi l  pna l t i e s  in resolving administrative compliance 

actions. FEA regulations provide for the compromise of c ivi l  penalties 
' 

as follows : 

When the FEA considers it to be appropriate or advisable, 
it may compromise, se t t le  and collect civi l  penalties. 
l o  C.F.R. §205.202(b)(2). 

Indeed, FEA' s practice of compromising civi l  penalties follows the 

p a c t  ices of its predecessor agencies, the ~ e d e r a i  Energy Of £ice and the 

Cost of Living Council, both of which had established procedures for the 

compromise of civi l  penalties. - See 10 C.F.R. Subpart L, 39 F.R. 1924, 

(January 15, 1974); 6 C.F.R. Subpart G. The procedures which FEA currently 

follows in campromising civi l  penalties are included i n  the FEA Compliance 

Manual 55.700 .OO - e t  3. Through these procedures, FEA and the violator 

of an FEA regulation or order, can mutually agree to  a compromised amount 

of civi l  penalty, .taking into account considerations such as the magnitude 

of the violation and the degree to which a c ivi l  penalty s u i t  would be 

successful .if instituted by the Department of Justice. FEA Compliance 

Manual 55.703.00. since amounts are. not unilaterally imposed by the FEA, 

but are agreed to by the violator, there is no contest between the parties 

to be heard i n  a c ivi l  action brought in a federal d is t r ic t  court. 



The abil i ty to compromise civi l  penalties .is consistent w i t h  FEA's 
. . 

current enforcement procedures. FEA may enter into a consent order with 

a violator to resolve an outstanding compliance investigation. m i l e  a 

consent order must s tate the relevant facts upon which it is based (10  C.F.k. 

5205.197 ( a )  ) , it ,need mt include the ful l  .findings of ' fact and conclusions 

of law as required in a reinedial order. The absence of these conclusions 

is one advantage of the consent order procedure - permitting an e x p e ~ l t e d  . 

processing of a compliance action without a fu l l  scale proceeding necessary 

for the issuance of a remedial order. Since a violator of F a ' s  regula- 

tions i's subject to c ivi l  penalties, FE'A could not completely resolve a 

compliance proceeding in a consent order unless it also had authority to 

resolve the issue of a violator 's c iv i l  penalty l iabil i ty.  To require 

FEA to seek a c ivi l  actibn through the Departmnt of Justice to assess 

penalties when the violation itself can be resolved i n  an expedited proce- w 

dure through a consent order would unnecessarily burden ' the courts and 

hinder FEA's efforts to resolve violations through consent orders. Thus, 

FEA can compromise civi l  penalties and does so in approximately 90% of 

its cases. 

Although Congress has has not expressly granted FEA authority to 

compromise civi l  penalties, it has been aware of the procedure for a long 

time. In response to a March 31, 1975 request from Congressman- John E. 

Moss, Chairman of the Subcommittee on Oversight and Investigations of 

the House Committee on Interstate and Foreign Commerce, FEA noted the 

following: 
. . 



Pursuant to  the advice of the Department of ~ u s t i c e  and. 
consistent with the practice of the Cost of Living Counsel, 
FEA has operated on the assumption. that  it does' not have 
'statutory authority i t s e l f  t o  imposecivil  penali tes on a 
company that  has violated the FEA regulations." An order 
imposing c i v i l  penalt ies can be issued only by a Federal . . ...Is . 

d i s t r i c t  court a f te r  the case is referred by FEA t o  the 
~epartment of Justice.  However, the FEA does believe it 
has the authority to  "compromise" c i v i l  penalt ies prior t o  
the referral  of a c a s e t o  the Department of Justice., ands  
such authority is expressly assumed in 10 C.F.R. 
S205.202(~)(2)  of FEA's  procedural regulations. 

The statement was la te r  included in the FEA Report of Compliance 

and Enforcment Act ivi t ies  submitted t o  Moss' Subcommittee in April of 1975. 

I t  was also included in a statement made by Robert E. Montgomery, J r .  on 

April 10, 1975 before Senator Henry M. Jackson, Chairman of the Permanent 

Subcommittee on Investigations of the Senate Committee on Government Opera- 

tions. In addition, a t  the request of Senator Edward Kennedy, Chairman 

of the Subcommittee of Administrative Practice and Procedure of the Senate 

Committee on ,the Judiciary, Congress conducted a six-month investigation 

into FEA's enforcement program during 1975. . In the report published a t  

the conclusion of the investigation, the Subcommittee found that:  

[ t lhere  were no procedures, guidelines, or even a compre- 
hefisive p l i c y  reydcdiilg seeking and collecting c ivi  1 
penalt ies against companies tha t  violate the price regu- 
la t ions .  neaotiatina com~romises on such ~ n a l t i e s .  or 
assessiig &e dolla; a m o k  of such penalties.  he Federal 
Energy Administration: Enforcement of Petroleum Price 
Regulations, Report of the Subcommittee on Administrative 
Practice and Procedure of the Committee on the Judiciary of 
'the United States  Senate, 94th Cong., 1st Sess. 10 (1975) 
(Emphasis supplied.) 



The repor t  fur ther  noted t h a t  E'EA had offered interim guidance on 

c i v i l  pena l t i e s  through the  d i s t r i b u t i o n  of a document e n t i t l e d  "FEA Policy 

on Civ i l  Penal t ies"  which discussed compromises of c i v i l  penal t ies .  Id. - 
, I f  FW were not authorized t o  compromise c i v i l  pena l t i e s ,  Senator K e ~ e d y ' s  

Subcommittee (which is responsible for  administrat ive p rac t i ce  and procedure) 

would c e r t a i n l y  have noted t h a t  f a c t  i n  its report.  Tb the  contrary,  the  

Committee recommended t h a t  FEA "e f fec t ive ly  implement the  r ecen t ly  adopted 

procedures [FEA Compliance Manual] t o  ensure t h a t  the  handling of pena l t i e s  

and other areas  of enforcement pol icy  are applied uniformly. . . ." Id. - 
at 42. Thus, it appears t h a t  Congress, through its committees i n  both 

the House and in the Senate, knew of FEA' s pos i t ion  regarding compromise 

of c i v i l  pena l t i e s  and. endorsed it. 

Congress, moreover, has extended FEA's author i ty  t o  enforce the  

price and a l loca t ion  regula t ions  i n  the EPCA withnut ewr denying F U ' s  

au thor i ty  t o  compromise c i v i l  penal t ies .  Indeed, i n  the  sec t ion  452 of the 

WCA, Congress amended the penalty provision of the EPAA t o  increase the  

amount of c i v i l  pena l t i e s  for  which a v io la tor  of FEA regula t ions  could 

be l i a b l e .  Even though Congress s p e c i f i c a l l y  addressed FEA's c i v i l  penalty 

a u t h o r i t i e s  in connection with t h a t  l e g i s l a t i o n ,  it did not even h i n t . t h a t  

such author i ty  might be outs jde  the  scope of the  Agency's ju r i sd ic t ion .  

A. Proscribed Conduct and Consequences 

Regulation of the  petroleum industry has lead t o  in ten t iona l  

avoidance of FEAes pricing o r  a l loca t ion  restr i.ct ions by a number of f i rms 

and individuals.  Where w i l l f u l  v io la t ions  a r e  detected,  the FEAinvest igates 



the case with the aim of referring it t o  the Department of Jus t ice  for 

prosecution ; in addition to  remedying the violations. In investigating . .. 

potential  criminal actions the FEA has his tor ical ly  employed special 

procedures to  accommodate the gravity of the violative conduct. and. the -**  -*. ' 

Constitutional protections afforded. the offender. 

The i n i t i a l  statutory authority t o  impse criminal sanctions was 

derived by the incbrporation of Section 208 of the EconomicStabilization 

Act of 1970 into Section 5 (a )  of the Emergency Petroleum Allocation Act .,: 

of 1973 (EPAA). - 1/ Section 208 provided in relevant part: 

( a )  Whoever wil l ful ly  violates  any order or regulation 
under t h i s  t i t l e  sha l l  be fined not more than $5,000 
for each violation. 

This provision was promulgated as 5205.202(b) of the Federal Energy - -. 

Administration Regulations a t  Chapter I1 of T i t l e  10 C.F.R.: 

Any person who wil l ful ly  violates  any provision of 
t h i s  chapter or an order issued pursuant thereto 
sha l l  ,be. subject t o  a f ine  of not more than $5,000 
for each violation. Criminal violations are  prosecuted 
by the Department of Justice.upon re fe r ra l  by the FEA. 

The Energy Policy and Conservation Act (EPCA) created with its 

enactment on December 22, 1975, a schedule of both c i v i l  and criminal 

In addition, under S12 of ESECA; .whoever violates  any provision 
of 52 or S11  of ESECA, or any rule; regulation or order issued 
thereunder, shal l  be subject t o  a cr iminal ' f ine  of not more than 
$5,000 for each wil l ful  violation. Any person who of fe rs  coal 
for sale in in te rs ta te  commerce in violation or a coal al location 
order or regulation issued under 52(d) of ESECA is subject t o  a 
c i v i l  penalty of not more than $2,500 for each nonwillful violation,  
as noted above, and a f ine  of not more than $50,000 for each knowing 
and wil l ful  violation that  .occurs a f te r  the . impsi t ion of a c i v i l .  
penalty for'  a previous violation. 



. . .  
. . 

penalties tailored to violations a t  various levels in the petroleurn industry 
. . 

and added new teeth to the criminal sanction by providing for a penalty 

or confinement for b t h  individuals and corporate officers. section 482 
13" -. . . . . 

superceded the reference to S208 of the Stabilization Act in S5(a) of 'the 
I - 

EPAA and added the following: 

" ( B )  Whocver willfully violates any piovisiurl uf such 
regulation, or any such order shall be imprisoned not 
Imre than 1 yeat, or - 

, "(i) with respect to activities relating to the 
#production or refining of crude o i l ,  sl~dll be 
fined not more than $40,000 for each violation; 

. , 
" ( ii ) with respect to act ivi t ies relating to  t h e  
distribution of residual fuel o i l  or any refined 
petroleum product (other than a t  the re ta i l  level) ,  
shall be- fined not more than $20,000 for each 
violation; 

"(iii) with respect to activities relating to the 
distribution of residual fuel o i l  or any refined 
petroleum product a t  the re ta i l  level or any other 
person shall be fined not more than $10,000 for 
each violation; 

or both, 

" (  4 )  Any individual director, officer , or agent of a 
corporation who knowingly and willfully authorizes, 
orders, or performs any of the acts or practices con- 
stituting in whole or in part a violation of para- 
graph (3 ) ,  shall be subject to penalties under th is  
subsection without regard to any penalties to which 
that corporation may be subject under paragraph (3)  
except, that  no such individual director, officer., or 
aqency shall be subject t.o imprisonment under para- 
graph ( 3 ) ,  unless he also has knowledge, or reason- 
ably should have known, of notice of noncompliance 
received by the corporation from the President." 



This sect ion ,. ... which was effective December 15, 1975, both increased the 

monetary penalty and provided, for the f i r s t  t i m e ,  for imprisonment. With 
. . 

regard to corporate ~ersonnel,  Section 452 of the EPCA makes a knowing and 

willful action which constitutes a violation under that section punishable 

by any of the criminal or civi l  sanctions available. Impsition of the 

sanctions requires reference to the Department of Justice under 10 C.F.R. 

,5205.203 ( c )  ( 2 ) .  

A caveat to the imposition of criminal smctions against corporate . 

officers is written into Section 452 and is found in t5e regulation a t  10  

C.F.R. §205.203(e)(l). The section'carries the proviso that imprisonment 

may not be imposed unless the official  has knowledge or should have known 

of notices of noncompliance received by the corporation from the FEA. 

"Notice of noncm@iance" was defined in the regulation implementing Section 

452 of the EPCA to include any written notice that the FEA believes the 

corporation to be acting in  violation of the regulations or order.,. including 

a notice of probable violation. (3 November 5, 1976, this  prerequisite 

was narrowed in  definition to include only consent orders and remedial 

orders. 

The effect of this requirement is to unnecessarily res t r ic t  the 

prosecution of corporate officers. The difficulty arises that a 

corporate officer is given ample opportunity to assure himself that 

evidence of his act ivi t ies constituting the corporation ' s violations 
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in the f i r s t  instance is unavailable to prove the case against him. 

The government has the burden of not just proving the case against the 

off ic ia l ,  but must f i r s t  establish the case against the corporation, and 

then prove that the official  knew or should have known that the FFA 

established the case. Chly then is proof offered that the official  

authorized, ordered, or performed the acts constituting a violation 

of the regulations. By contrast, the members of a partnership or the 

officers of a non-incorporated firm are subject only to the language, 

"any person who willfully violates." The statutory shield protects those 

corporate officials  who are unaware that a criminal or unlawful 

practice is occurring, but also provides a haven to persons who,, may 

have committed willful and knowing acts in violation of the regulations. 

The nunber of corporate officials  subject to l iabi l i ty  under 

th is  section of the EPCA was expanded by the definition of "agent" a t  

SZU5. ZUZ ( e )  : 

"agent" shall include any employee or other person 
acting on behalf of the corporation on either a 
temprary or permanent basis, whether or not he has 
authority to engage i n  the particular activity 
involved ; 

The effect of this  definition and restriction on impsing a sentence to 

confinement discussed in the preceding paragraph, is to overprotect a large 

nuher of corporate employees who are ' i n  a position to commit a willful viola- 

tion. They are saved ,from the prospect of prison t h r o ~ ~ g h  the fosewarniq t h a t  

they m u s t  receive in a notice of noncompliance even if they are in a position 

where'receipt of the notice, for the purpose of the statute, is unlikely to 

be received. It would seem that the burden of proving that the corporate 



agent has knowingly - and willfully authorized, ordered or performed an 

act would provide sufficient protection from prosecution and imprisonment. 

The regulation a t  S205.203(£) contains a reference to prosecution 

for a violation of 18 U.S.C. S l O O l  (1970 ) which is not found in the statutes,  

governing the FEA: 

( f )  Other penalties. Willful concealment of material 
facts, or false or f ict i t ious or fraudulent 'statements 
or representations, or willful use of any false writing 
or document containing false, f ict i t ious or fraudulent 
statements pertaining to matters within the scope of the 
EPAA or FEAA by any person shall subject such person to 
the criminal penalties provided in 18 U.S.C. S l O O l  
(1970). 

There is no indication why this  section. was inserted into the regulation 

and it appears superfluous to the provisions of 18 U.S.C. S1001. 

Violations of 18 U.S.C. SlOOl are frequently discovered in FEA 

investigations and are referred to the Departrrient of Justice as such. 

Other violations of the criminal a d e  may also come to  light and be sub- 

mitted for prosecution through FEA channels, 18 U.S.C. S371. Conspiracy 

to commit an offense against or to defraud the United States arises in the 

more complex transactions utilized to thwart the effect of the pricing regu- 

lations, or to secure allocations throuih the Use of documents prepared by 

conspiring parties. An abuse of th is  sort found in .the entitlement program 

could result in a violation of 18 U.S.C. S287, False, Fictitious or Fraudulent 

claims. 

~ h e s e  examples belabor the p i n t  that 4 person violating an FEA 

regulation may, in addition to or in furtherance of that violation, simul- 

taneously commit a crime under Title 18 which the FEA will..investigate. 

In the course of FEA's investigation of act ivi t ies which violate the 
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. .  . 
regula t ions  and relevant  criminal s t a t u t e s ,  there  may be addi t ional  &;la-. 

t i o n s  of 18 U.S.C. 5201, Bribery; 51521, Perjury; o r  51501 - e t  %., 
Obstruction of J u s t i c e  which the  FEA w i l l  inves t iga te  or  forward t o  the 

FBI. Mention should a l so  be made t h a t  v io la t ions  of s t a t u t e s  and regula- 

t i o n s  administrated by the In te rna l  Revenue Service,  the  United S t a t e s  

Customs Service,  and the  S e c u r i t i e s  and Exchange Commission may be dis-  

covered during FEA's  invest igat ion.  This information is passed t o  the  

appropr i a t e  agency. 

1. Disposition of Criminal Case Referra ls  

Again, with respect  t o  c i v i l  and criminal ac t ions ,  b'EA may riot 

proceed d i r e c t l y  t o  court  but must convince the Department of J u s t i c e  t o  

take  on such act ions.  Accordingly, the  f i n e s  and pena l t i e s  provisions of 

the  EPAA and ESECA have not been s u f f i c i e n t l y  tes ted .  ~ o s t  of the criminal 

and, for  t h a t  matter,  c i v i l  cases refer red  t o  the  Department of J u s t i c e  to  

d a t e  have e i the r  been for v io la t ions  of other s t a t u t e s  o r ,  i f  under the  

EPAA, have not been f i n a l l y  adjudicated. No cases have been brought under 

ESECA. It is still not s e t t l e d ,  for  example, whether each day of a viola- 

t i o n  w i l l  be deemed a separate v io la t ion .  FEA has . in te rp re ted  the  s t a t u t e  

t h i s  way, but no f i n a l  decisions have been rendered by the  cour ts  which 

uphold t h i s  in terpre ta t ion .  Nor is it c lea r  what the  policy of the  Depart- 

ment o t  J u s t i c e  w i l l  be in thi.s regard. 'lb date ,  only one ma~or criminal 

act ion,  has been brought by the  Department on behalf of FEA - t he  Gulf 

O i l  ent i t lements case - and t h a t  only a f t e r  FEA fought ,for and won a 



pledge of active prosecution all the way to the Deputy Attorney General. 

See U.S. v. Gulf O i l  Corp., 408 F.Supp. 450 (D.C. Penn. 1975). -- 
Since the beginning of 1975, the compliance Division of the Off ice 

of General Counsel has referred nineteen (19) cases to the Department of 

Justice, with recommendations for criminal prosecution. Of those nine- 

teen referrals, three (3 )  have resulted in guilty pleas to one or more 

charges, indictrents have been issued in two ( 2 )  referra1s;with no further 

action apparent from llile reviews, four ( 4 )  referrals have been forwarded 

by the U.S. Department of Justice to the U.S. Attorney's Office w i t h  recom- 

mendations for criminal prosecution, with no further action apparent from 

£ i le  reviews, and ten ( 1 0 )  referrals have resulted i n  the U.S. Department 

of Justice and/or its U.S. ~ t t o r n e ~ ' s  Off ices declining to bring criminal 

prosecut ions. 

With respect to the three ( 3 )  guilty pleas, the Harry Hall referral 

for alleged violations of 18 U.S.C. SlOOl and 1 0  C.FiR. 212.93(a) was 

resolved by his pleading to one (1) count of a nine (9)  count indictment 

for giving false information to  a government agency concerning the sale 

price of gasol.i.ne. He was sentenced to f ive (5)  years imprisonment, with 

a l l  but thir ty (30) days suspended, and fined $7,500. - 1/ Charles Nelson 

1/ - Two ( 2 )  pre-1975 referrals represent the only other cases where a 
sentence or probation was imposed by the t r a i l  court. John P i z z i  
plead guilty to charges that he gave false information to the IRS 
concerning gasoline sale prices, and was sentended to two ( 2 )  years 
probation and fined $5,000. Shirley Ann Vixie was found guilty, 
after a jury t r a i l ,  of obstructing justice in relation to her 

( footnote continued ) 



plead guilty to a charge of subnitting false documents to the FEA con- 

cerning gasoline prices which resulted in customer overcharges of 

$26,722. Mr. Nelson was fined $5,000. Charles Reed plead guilty to a 

charge of falsifying gasoline base period records which resulted 

in customer overcharges of $40,000. Mr. Reed was fined $11,000. 

With respect to the ten (10 1 referra.1.s which t h e  U.S. Department 

of Just ice 's  Economic Litigation Section and/or its U.S. Attorneys 

decided not to prosecute criminally, the reasons for such disposition 

(to the extent reasons were committed to writing) varied. In a t  least 

two of those referrals, the Economic Litigation Section indicated 

it would not proceed with criminal prosecutions because of inadequate 

investigations, and insufficient or conflicting documentary evidence with 

which to support the criminal charges. - 1/ 

In several other referrals, the Economic Litigation Section f e l t  

that the ,potential penalties associated with the applicable felony. charges 

( footnote continued ) 

misrepresentation of 8,162, gallons of regular gasoline as being 
premium gas. She was sentenced to six ( 6 )  months i n  j a i l ,  a l l  but 
five (5)  days of which was suspended, and fined $5,000. 

Similarly, in two ( 2 )  pre-1975 referrals the Department of Justice 
f e l t  that there was inadequate evidence t~ suppr t  t . h ~  rharrjes. 
111 one, the U.S. Attorney's Office requested FEA to audit the books 
2nd records oL a compny to kLLer determine that company's inter- 
pretation of certain regulations of fuel o i l  prices so that 
the issue of intent would be mre clearly focused. In the other, 
the Economic Litigation Sect ion concluded that certain conf 1 i c t  ing 
documntary submissions by the compny under investigation negated . 

Just ice 's  ability to prove the element of willfulness. 



were too severe in  relation to the alleged violation. In  one sucht referral,  

the Economic Litigation Section wrote a memorandum to the U.S. Attorney 

under whose jurisdiction the alleged offense had occurred, setting forth 

certain considerations which led them to recommend against criminal prose- 

cution. The mmorandum indicated, -- inter al ia ,  that the Department of Justice 

had attempted to avoid the appearance of "Big Government" being oppressive 

to " l i t t l e  people". and that .they therefore had been less likely to recom- 

mend prosecutions under 18 U.S.C. S l O O l  against owners of small businesses. 

The memorandum further advised that the Economic Litigation Section did 

not believe there was any present sympathy in the public, judiciary or 

Congress for taking a hard line against retai l  service station operators. 

In the case of similar conduct by large enti t ies ,  however, they f e l t  - they 

would be inclined to seek the heavier penalty. 

In another referral which was not prosecuted criminally, the Economic 

Litigation Section. recommended only civi l  action because a l l  similar cases 

involving overcharges by retai lers  brought throughout the country - and 

especially in the jurisdiction where the offense allegedly occurred -- up 

to that time (March 8, 1977) had been handled civilly. Finally, in one 

referral where the U.S. Attorney received the f i l es  w i t h  the Economic 

Litigation Section's recommendation for criminal prosecution, - 1/ the I 

U.S. Attorney involved found that after a complete review of the f i l e ,  

1/ FEA referred to matter to Economic Litigation Section of -the - 
Department of Justice in June, 1975. 
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the case did not warrant Federal criminal prosecution a t  that time (June, 

1977). Unfortunately, the U.S. Attorney gave no written reasons supporting 

that determination, and the Economic Litigation Section attorney who referred 

the case was similarly unaware of the reasons behind the decision not to 

prosecute. 

VIII . PRIVATE ACTIONS 

A. Actions Against the+FEA Under the EPAA 

1. Jurisdiction . . 

Sections 210 and 211 of the ESA, as incorprated j.r? $5(a)(l) of the 

EPAA, provide' for judicial review of cases or controversies arising under 

the EPAA. Section 210 provides for private actions, which w i l l  be discussed 

below. Section 211 provides for s u i t s  against the FEA. Under 52 l l (a ) ,  

exclusive' or iginal j ur isdict ion of such cases is lodged in ,the dj.str i c t  

courts; and S211(b) provides for exclusive appellate jurisdiction, similar 

to that of a circuit court of appeals, in , a  specially created ~emprary  

Emergency Court of Appeals ( "TECA" 1. Section 21 1 (c ) , flirther-wre, provides 

that whenever a d is t r ic t  court determines that a "substantial constitutional 

issue exists," the dis t r ic t  court shall cert ify such issue to the TECA. 1/ - 
Significantly, there is no statute of limitations for filing actions 

under 5211 of the ESA. Laches is the only bar to dilatory actions. 

1/ - The TECA determines the appropriate manner of disposition, includinq 
a determination tl~al: l ~ e  ell t ire action be sent to it. To date, the 
dis t r ic t  courts have used the certification provision very sparingly, 
as m s t  constitutional claims have turned out not to be' "substantial" 

. and have been dismissed a t  the dis t r ic t  court level. Among those 
cases where the TECA has reviewed certified constitutional issues 
are Condor Operating Co. v. Sawhill, 514 F.2d 
denied, - U.S. (1975); and Griffin v. 
(TECA 1976)., cert.  denied, - U.S. (1 
the TECA declined to hold the FEA regulations 

351 (TECA 
.u.s., - 

9 I n  
or orders 

1975) .cert. 
F. 2d - 

each case, 
unconst i tu -  
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2. Standards of review 

The standards for review of FEA' regulations and orders are set 

forth in S211(d)(1). Under th is  provision, no regulation may be enjoined 

or set aside unless its issuance is determined to be in excess of the- 

agency's authority, arbitrary or capricious, or otherwise unlawful under . 

the cri teria set forth i n  5 U.S.C. S706(2)  (the Administrative Procedure 

Act). Orders of the FEA are subject to a different review standard; 

namely, whether the order is in excess of the agency's authority or based 

upon findings which are not supported by substantial evidence. I/ 
3. Injunction authority . 

Section 211 ( d ) (  2 )  contains a special limitation on the power .of - - 

a dis t r ic t  court or the TECA to enjoin FEA regulations or orders, either' 

temprarily or permanently. Such injunctions may be issued, but  only to 

. a person who is a party to lit igation before the court. Thus,  a person 

subject to an enjoined FEA regulation, but who was not a party, must  argu- 

e . ably seek its own injunction or continue to ccmply with the regulation . 

or order. This provision has had a tendency to cause a proliferation of 

li t igation, but it has also had the benefit of heuing the agency to main- 

tain the status quo pending final judicial resolution. - 2/ 

1/ - The standards for judicial review are discussed in greater detail  
i n  an earlier section of th is  report. 

2/ - For example, when the FEA's regulation of service station rentals 
under the EPAA was enjoined by a d is t r ic t  court i n  Shell O i l  Co. 

FEA v* -1 - F- S'JPP (S.D. Tex. 1475), several s " . i l a r  lawsuits 
were filed in other jurisdictions. The plaint iffs  in those cases, 
however, continued to comply with the rent regulations, while the 
Shell decision was on appeal to the TECA. 



4. ~eclara tory  J udqments 

Section 211 ( e )  (1 j of the ESA grants the dis t r ic t  'courts jurisdiction 

to declare.FEA regulation and'orders unlawful under essentially the same 

cr i ter ia  as those set forth in S211 ( d ) ( l ) .  

A final judgment of the TECA that enjoins or sets  aside any statutory 

provision of the EPAA or any regulation or order issued thereunder is auto- 

matically postponed for 30 days from the date of entry. ESA §211(f). If 

a p t i t i o n  for a writ of certiorari is filed with the Supreme court within 

such 30 days, the stay of judgment is automatically continued pending final 

disposition by the Supreme Court . 
In sum, the usual panoply of judicial relief is available to private 

l i t igants  challenging FEA regulations or orders issued under the EPAA; 

and the standards of judicial review do not depart significantly from 

those customarily associated with review of agency regulations or orders 

under the Administrative Procedure Act ("APA). 1/ Injunctive relief is - 
limited to the parties before the court, and a special court of appeals 

with exclusive original jurisdiction over substantial constitutional 

issues has been established, thereby eliminating the phenomena of the 
. . 

i/ This is so despite the fact that FEA's actions are explicitly - 
excluded from the judicial review cri teria set fo6th in Chapter 7 
of the APA. - See ESA S207, as incorporated in §5 (a ) ( l ) -  of the 

. EPPA. The significance or purpse  of this exclus.ion is diff icult  
to discern in  view of .  the specific reference in $211 (d )  ( i) of the 
ESA to the review cri teria of Chapter 7 of the APA. 



"race to the courthouse" and 'the "law of the circuit," resulting from 
. . . . 

potentially inconsistent decisions in the circuit courts of appeals. 

B. Actions Against the FEA Under ESECA 

Judicial review of FEA regulations and orders issued under ESECA 

is provided for in  $7 ( i )  ( 2 )  of the FEAA. Review of rulemakings of "general 

and national applicability" may be had by filing a petition for . . review 

in the U.S. Court of Appeals for the District of Columbia Circuit within ' 

30 days . after . promulgation, while review of rulemaking of -general, but 

less than national, applicability" may be had by f i l ing a petition i n  

the U.S. Court of Appeals "for the appropriate circuit" within 30 days 

after promulgation. FEAA S7 ( i )  ( 2  ) ( A ) .  The dis t r ic t  courts have' exclusive 

original jurisdictional over a l l  other cases or' controversies arising 

under. ESECA. FEAA S7 ( i ) ( 2 ) (B) .. Significantly, . there is no statute of 

limitations applicable to cases or controversies brought in the dis t r ic t  

courts. I t  is assumed that appeals of d is t r ic t  court decisions must be 

taken .to the circuit court of appeals in which the d i s t r i c t  court is located. 
. . 

The standards of review for actions brought under ESECA via S 7 ( i ) ( 2 )  
. . 

of the FEA Act are presumably those contained in Chapter 7 of the APA. 
. . 

Similarly, the statutes are si lent  . . with respect to the nature of judicial 

rel.ief available, so it is presumed that there is no limitation. on the 

relief the courts may grant. 

To date, only a handful of lawsuits have been brought kder  ESECA 

. ' 
and none of thes cases has reached final adjudication. 



C. Private Enforcement Under the EPAA 

Section.210 of the ESA, as  incorporated in the EPAA, authorizes 

pr ivate  s u i t s  for damages and other r e l i e f ,  including declaratory and 

injunctive r e l i e f ,  t o  bk brought in d i s t r i c t  court by "any person ,suffering 

legal  wrong because of any ac t  or practice arising out of t h i s  t i t le ,  or 

any order or regulation issued .pursuant thereto. " ESA S210 ( a )  . 
In any such action brought against a person sel l ing petroleum products 

covered under the EPAA, the p la in t i f f  may, in  the discretion OE the court, 

be awarded attorney's fees  and costs; and, i f  the overcharge is " ~ i l l f u l , , ' ~  

the p la in t i f f  may recover "an amount, not more than three times the m u n t  

.of the overcharges" or "not l e s s  than $100 or more than $1,000," whichever 

is greater. ESA S210 ( b )  . 
Were the defendant establishes that  the overcharge was "not inten- 

t iona l  and resulted from a bona f ide error notwithstanding the maintenance 

of procedures reasonably adopted to  the avoidance of such error ," l i a b i l i t y  

is limited. t o  the amount of the overcharge. ESA ~210 ' (b ) (2 ) .  Where the 

overcharge is not "willful ,"  no action for an overcharge may be brought, 

unless the purchaser has " f i r s t  presented to  the s e l l e r  . , . . a bona f ide 

claim for refund of the overcharge and has not received repayment of such 

overcharge within ninety days from the date of the presentation of such 

claim." - Id. The term "overcharge" is defined a s  any m u n t  in excess of 

"the applicable cei l ing [price] under the regulations or orders issued 

under th i s  t i t l e . "  



Due to a variety of factors, including the failure of FEA to complete 

its audits of most large -petroleum f i n s  expeditiously or to interpret 

certain key provisions of . the regulations, private damage actions. under S210 

of the ESA are now proliferating a t  a rapid rate. Moreover, as  a result 

of the recent decision of the TECA, Longview Refining Co. v. W.R. ( B i l l )  . 

Shore, -- F. 2d ;CCH Federal Energy Guidelines 9126,068 (T.,E.C.A., 

Feb. 15, 1977 ) , the Agency is being routinely joined .as a party in actions 

which previously would have involved. only the private parties. In Iiongview, 

the TECA held that FEA should be joined as a party, because (1 ) the agency . ' 

/ 

had "considered, investigated, or determ jned various aspects of plaint i ff  s 

cases," and ( 2 )  the 'agency's "expertise and responsibility with respect 

to interpreting, applying, and enforcing the regulations in controversy" . , 

may be helpful to the court. - Id., a t  26,537. ' As a result, FEA -is finding 

. ' i t se l f  in situations where it has not completed. (or perhaps not even com- 

menced ) enforcement action against the private defendant, but the plaint iff , 

;.through discovery, is uncovering evldence of violations of FEA regulations 

warranting agency compliance act ion or a t  least active and .extensive part ici- 

pation in the fact finding aspect of the lawsuit. I n  addition., many of 

these cases involve regulatory issues which FEA has neglected . to resolve 

and whose resolution would' clearly benefit from FEA ' s special expertise . 
In appropr fate, instances, the FEA may mve to stay .the judicial 

proceedings to allow the agency to complete a related compliance proceeding 

and/or to iss11e a def in i t ive  interpretation of its regulations. See, e.g.., ' 



Evanson v. Union O i l  Co. and FEA, - F.Supp. , CCH Federal 

Energy Guidelines, 11 26,056 (D. Minn . 1976 ) . However , due t o  the agency' s 

unusually poor (and by now widespread) record of not canpleting such ad- 

ministrative proceedings in a timely manner, the courts are increasingly . 

inclined t o  permit private actions t o  proceed despite the lack of a f ina l  

agency position. 

This could be of c r i t i c a l  importance t o  FEA's overall  compliance 

e f for t .  The TECAes Longview decision insures, t o  some extent, tha t  the 

agency w i l l  be a participant in such j1.1clicial resolutions. However, as  

the courts are t o  become the arena . in  which novel regulatory decisions 

are  made, substantially greater emmasis and support should be given t o  

the .agency's active participation,  a t  l e a s t  a s  a "friend of the court," 

in such l i t i ga t ion .  FEAVs l i g i t a t i o n  e f for t  t o  date in private actions 

has concentrated principally on requesting more time for the aqency t~ 

resolve outstanding issues outside of court rather than taking an active 

ro le  in  the l i t iga t ion .  

D . Pt ivate ~ n f  orcement Under ESECA. 

Section 12(b)  ( 5 )  of the ESECA authorizes any person suffering legal  

wrong because of any act  or practice arising out of any vio1,ation of the 

provisions of Section 2 of ESECA ( re la t ing  t o  coal conversion and alloca- 

t i o n )  or Section 11 (rela t inq to  energy j.nformatinn), or of any rblle, 

r q u i a t i o n ,  os order issued pursuant t o  those provisions, t o  bring c i v i l  

action in d i s t r i c t  court for appropriate r e l i e f ,  including an action for 



. . 
a declaratory judgment or a writ of injunction. No s u i t s  have been filed 

under this  provision to date. 

IX.  JUDICIAL ENFORCEMENT OF SUBPOENAS, SPECIAL REPORT 
ORDERS AND FREEDOM OF INFORMATION ACT 

A. Subpoena Enforcement 

Section 5 ( a ) ( l )  of the EPA incorporates by reference Section 206 . 

of the ESA and provides that the Administrator or h i s  duly authorized 

agent shall have authority, for any purpose relating to the EPAA, "to 

sign and issue subpoenas for the attendance and testimony of witnesses and 

the production of relevant books, papers, and other documents." In the 

case of a refusal to obey such a subpoena,. the Administrator or his dele- 

gate may request the Attorney General to seek the aid of the dis t r ic t  court 

of 'the United States for any dis t r ic t  in which the person or company subject 

to the subpoena is found to compel appearance to give testimony or to pro- 

: duce the requested documents. 

Sections 13(b) and (e )  of the FEA Act also specifically authorize 

the Administrator to collect information and to issue subpoenas to compel 

the production of documents and records needed to perform the energy informa- 

tion gathering. functions specified in the, Act. In the case of contumacy 

or refusal to obey such subpoena, any appropraite United States District 

Court may issue an order. requiring the party to whom such subpoena is 

directed 'to appear and to give testimony or to produce the requested 

documents.' FEA §13(e).(2). Any failure to obey the order of the court 

may be punished by the court as a contempt. - Id. 
- -  -. - .  . . 



Finally, S l l ( a )  of ESECA directs .  that  the FEA Administrator "request, 

acquire and col lect  such energy information a s  he determines t o  be neces- 

sary to assist in the formulation of energy policy or t o  carry out the 

purposes.of t h i s  Act or the Emergency Petroleum Allocation A c t  of 1973." 

The Administrator (or his  designee) is specif ical ly  authorized "to sign 

and issue subpoenas for the attendance and testimony of witnesses and 

the production of 'books, records, papers, and other documents;" S E C A  

S l l ( b ) ( l ) ( B ) .  He (or h i s  designee) is also permitted t o  enter and inspect 

any buslness premise or f a c i l i t y  ( including b k s ,  records, other documntc 

or stocks of energy resources) for purposes of verifying the accuracy of 

any energy itlformation s u h i t t e d  to  FEA, provided he presents proper creden- 

t i a l s  and written notice. ESECA S l l ( b ) ( 2 ) .  

To enforce an administrative subpoena issued under ESECA, the Admin- 

i s t r a to r  may request the Attorney General t o  pet i t ion the d i s t r i c t  court, . 

within whose jurisdiction any inquiry is carried on, for an order requiring 

compliance therewith. ESECA S l l ( b ) ( 3 ) .  Any fa i lu re  t o  obey t.he order of 

the court may be punished by the court as a contempt. Id. The authority, - 
contained i n  ESECA with respect t o  obtaining re l iable  energy information 

by 1'- inter a l i a ,  subpoena is "in addition to ,  independent of ,  not li.mitpd 

by, and not 'in l imitation of,  any other authority of the Federal Energy 

Administrator ." ESECA S l l  (g )  (1). 



A s  has been mted, supra, the FEA's  subpoena powers have received 

broad support from the TECA. -- See, U.S. v. Empire Gas Corp., F.2d 

, CCH Federal Energy Guidelines 1126,065 (Em. App., 1976). 

B. Special Report Orders 

In addition to subpoena powers, FEA has authority under the E'EA 

Act and, ESECA to require, by "general or special orders," persons engaged 

in the petroleum indust;ry and in other energy industries to prepare special 

reports or to answer written interrogatories. FEA Act §13(b) and ( c ) ;  

ESECA S l l (b ) ( l ) (A)  and ( C ) .  E'EA utilizes this authority to require persons 

subject to the petroleum price and-allocation regulations to prepare what 

are commonly called "special report orders" regarding their compliance with 

the regulations. See 10 C.F.R. S210.91. 

A s  has been. noted above, two lawsuits have been filed challenging 

FEA's ,authority . to issue special report orders. Crown Central Petroleum 

Corp. v. g, C;A. No. (D.  Md.); Powerine Refining Co. v. - FEA, 

C.A. No. (C.D. Calif.). The Powerine case also challenges.F~EA's 

authority . to issue a special report order in connection w i t h  a .compliance 

proceeding after an NOPV has been issued to the firm in question; Neither 

of these cases 'have been briefed or argued. ESCA Section -12 (b)  ( 4.) provides 

for the enforcement of Special Report Orders. issued pursuant . to FEAA ~ect ' ions 

13(b) and 13(c) and ESECA Section 11 (b)  by the Department .of Justice.. 'Ib 
" 

date there have not been any cases brought to enforce cmpliance with an 



C . Freedom of Information Act Cases - 

Several firms have filed extensive requests for information under 

the Feedom of Information Act .( "FOIA" ) in connection with lit igation 

pending or contemplated against'FEA. One case, Coastal States Gas 

Corp . v . FEA, C .A. No. 76-1173 ( D  . C . ) , challenges the FEA ' s compliance - 
w i t h  the "indexing" requirements of the APA, 5 U.S.C. S552(a)(2), and 

involves a request for a massive amount of compliance related documents. 

Arguably, i £  it can be established that FEA's  failure to  comply w i t h  the 

APA's irldexing requirement. resulted i n  the nondisclosure of documents 

that serve as  agency precedents, decision cri teria , instructions or so 

called "secret law," than compliance action related to such documents 

may be collaterally attacked. Similarly, several major o i l  companies 

subject to the EPAA regulations and u t i l i t i e s  subject to ESECA a& 

attempting to use FEA's  repeated inabilitv t o  respond in a timely 

manner to their FOIA requests as a basis'for attaching related agency 

orders .. 
X. - REPRESENTATION BY DEPARTMENT OF JUSTICE 

A. Statutory Author i ty .  

The Uepartn~ent of Justice ("DOJ") has statutory aut.hnrity t o  repre- 

sent a l l  federal 'agencies-. i n  court, "except as otherwise authorized 



by law" 28 U.S.C. 6516. - See also .28 U.S.C.. 55518-519. - 1/ 

Under the "exception" clause, several. federal agencies ( including 

the Department of Labor, almost a l l  independent regulatory commissions, 

the Veterans Administration, the Environmental Protection Agency, the 

Bureau of Mines and others) have obtained explicit authority, either 

by statute or by agreement with DOJ, to represent themselves i,n some or 

a l l  of their civi l  litigation. 

In addition, the ~ u d i c i a l  Review Act of 1950, 28 U.S.C. 52341 ' - . 

e t  g., provides that li t igation in the United States courts of appeals - 
and the Supreme Court involving appellate. review of final orders of 

.several agencies and departments, including the Federa1,Comunications 

Commission, the Maritime Commission, the ~tomic Energy  omm mission (now . . 

the Nuclear Regulatory Commission), and the Secretary of Agriculture, 

may be conducted by such agencies on their own behalf. 

Finally, cursory research indicates that a t  least a dozen other 

agencies conduct a l l  or a portion of their civi l  l i t igation, pursuant to 

informal arrangements with DQ7. Generally, the more complex the subject 

1/ The full  text of 28 U.S.C. 8516 reads as follows: - 
5516.. Conduct of Litigation Reserved. to the Department of Justice. 

"Except as otherwise authorized by law, the conduct of li t igation 
in which the United States, an agency, or officer thereof is a . . 

party, or is interest&, and securing evidence therefor, is reserved 
to officers of the Department of Justice, under direction of the 
Attorney Censral . 



matter of the lit igation, the more likely it is the agency w i l l .  assume 

responsibility for it., In th is  respect, ,FEA appears to be an anomaly. 

To date, except for extremely rare occurrences, DCU has refused 

to relinquish. officially any of 'the statutory authority it has over the 

conduct of FEAas  litigation. However, as w i l l  be discussed more fully 

within, XU is not .adequately, staffed and. lacks sufficient proximity 

to and cc3llprehension of the nation's extremely complex and rapidly 

developing energy regulatory programs to exercise control over the 

conduct of FEA's  l i t igation effectively or wisely. Consequently, the , 

DCX7 staff lawyers assigned to FE+ cases have grown increasingly (and 

are often almost totally) dependent on the input of FEA's own litigation 

attorneys for the successful conduct of their cases. Control., in many 

cases, therefore, is being exercised in name only by DCU attorneys 

arid without sufficient appreciation for the consequences of such liti- 

gation on national energy. policy. - 1/ 

LXN attorneys do not ordinarily know what issues are important to 
the agency, particularly i n  view of FEA's frequently shifting regu- 
lations and programs. Cases which may look very straight forward on 
their face may involve subtle issues of cri t ical  import to the 
age.ncyes compliance effort  - e.q., the "transaction" definition 
has surfaced in some cases without being labled as such, and DOJ 
would have no reason to know these cases are important. Moreover, 
many of the cases are so complex that to brief and argue them 
properly requires a mastery of the facts, the regulatory proqrms , 

end U~tr p~uceedings involved, which DCU attorneys often have no 
time to at.t.sin m d  whicl-I they cannot obtain merely by having the  
agency prepare a lit igation report. A lawyer practically mus t  live 
with FEA's regulatory programs if he or she is to brief and argue 
them persuasively. Thus, given the enormous caseloads of the DOJ 
staff attorneys, it is easier for them to brief "legal" issues rather 
than to master the regulations and the factual and policy issues 
in a particular case. 



The FEAis l i t i g a t i o l i  s t a f f  is prohibited by Da7 from assuming .. : 

d i rec t :  control  of FEA' s cases. ' ' Agency ,at torneys must be content t o  . .. 

influence the  outcome of the  agency's l i t i g a t i o n  by ind i rec t  means,. 

such as .providing d r a f t  pleadings and b r i e f s  and suggesting appropriate 
. . 

l i t i g a t i o n  s f  rategy and argument t o  . the i r ,  DOJ counterpar'ts. . On several  . . - 

occasions, agency suggestions have been ignored. arid DCX7 a t torneys  . . . 

have refused t o  provide an opportunity for  the  Agency t o  review t h e '  '. 

pleadings'  or b r i e f s  f i l e d  on its behalf. ' 'i'here is usual1 y no e f fec t ive  

appeal of  DOJ at torneys '  decisions,  except t o  higher. l e v e l s  of m, 

which .are even fur ther  removed from the matters  involved 'and ,less . . : 

. i n e l  ined t o  accept .'advice from the' Agency ' s counsel. . A more rudderless ' 

and i n e f f i c i e n t  system .would be' d i f f i c u l t  - to  devise for  the  l i t i g a t i o n  

of the  FEA's .extremely cmplex and in te r re la t ed  'lawsuits.. . '. 

B. C iv i l  Division, DOJ'. . . 

The majority o f F E A e s  l i t i g a t i o n  a r i s e s  under the  EPAA and is handled 

a t  DQJ by the  Economic L i t iga t ion  Section o f .  the  C i v i l  Division. FEA . 

has a l so  had s o m e  (and expects much more) l i t i g a t i o n  a r i s i n g  under 

ESECA, which is handled by t h e  Lands Division of  DOJ. In  additiori, 

r e l a t ed  cases a r i s ing  under the  Freedom of Information A c t ,  o t  which 

the re  have. been severa l ,  a r e .  handled by the  Information and privacy ' 

, . . .  : 

Sect  ion of .: the Civ i l  Division. Subpoena enforcement cases.  a r e  customarily 
. . 



handled by the appropriate United States Attorney's office, except that 

the mre complex and controversial subpoena cases are usually referred 

back to the appropriate section of DUS 's national off ice. Because the 

majority of FEAa s lit igation has arisen under the EPAA,' this discussion 

w i l l  focus primarily on the procedures that have developed for handling 

EEA' s lit igation between the Economic ~ i t i ~ ~ t i o n  Seciton of.  & ' s Civil 

Division and the Litigation Division of FEA's Off ice of General Counsel. 

The Economic Litigation Section (hereinafter sometimes referred 

to as the "Section"), i s ' c m ~ r i s e d  of a section chief, twn assistant 

chiefs, 14  staff attorneys, and secretarial staff.  The Section has 

a disprportionately large caseload. In addition to  FEAas  l i t igation, 

of which the Section handles both d is t r ic t  court and appellate proceedings, 

it also has responsibility for five other major unrelated areas of  

l i t igation. These include: (1) defense of Renegotiation Board orders 

in t r i a l s  de novo before the U.S. Court of Claims; ( 2 )  virtually a l l  of -- - 
the lit igation of the Department of Housing and Urban kvelopwnt , other 

than disputes over federally-owned proper t ies;  ( 3 ) 1 itigation arising 

out of the fixing of rates and the distribution of water by the Depart- 

ment of Interior for hydroelectric 'pwer , irrigation, flood control, 

e tc  ., in western states; ( 4 )  l i t igation i n  state courts ovcr clectric 

and gas u t i l i ty  rates which allegedly discriminate against federal 

faci l i t ies ;  and ( 5 )  a backlog of cases that remain from the rqulatory 

programs of the Cost of Living Council iinder the Economic Stabilization Act. 

As a consequence, the Departrrrent of Justice has only four man years to 

devote to FEA business. 



FEA cases must  be squeezed in among lengthy contract renegotiation 

t r i a l s ,  labyrnthine water r ights  disputes, complicated s t a t e  court 

t r i a l s  over u t i l i t y  ra tes ,  and an extremely large caseload of HUD 

l i t i ga t ion  which has recently estimated to  be from 500 t o  600 cases. 

Additionally, the Section acts  as l ia ison and consultant t o  the . .  . . . 

Civi l  Rights Division of Da7 on housing discrimination cases and has 

the usual dis t r ibut ion of Equa1,Emplopnt Opportunity Act l i t iga t ion ,  

which it shares throughout the Civil  Division. The legal s ta f f  of the 

Section has increased only mdes t ly  since the passage of the EPAA in 

November 1973; but since that  t i m e  the Section has added both HOD and 
t ' 

FEA to  its list of c l ien t  agencies, which together account for the . . 

majority of its cases. 

The resul t  is that  FEA is unable in many cases t o  pursue issues 

and l i t i ga t ion  strategy in an optimum or aggressive manner. Oral 

a r g m n t s  and depositions are often not carefully prepared, and FEA is 
' 

rarely able t o  conduct any significant discovery of its own or t o  take 
. . 

an active role in the private actions t o  which it is a party. Many 

significant opportunities may. he missed a s  a result of m's understanding. JJ 

1/ The Economic Litigation Section is f a r i l y  typical  of the Civi l  
Division generally. After only three months on the job, Barbara 
Allen Babcock, the new Assistant Attorney General of the Civi l  
Division, described the condition of the Civil  Division in a widely 
distributed memorandum t o  the Attorney General, a s  follows: 

"Presently the Civil Division is suffering from years 
of inattention as  t o  resources. Lawyers are poorly 

( m n t  inued ) 



DOJ'S Procedures fo r  Handling FEA Li t iga t ion  . . c *  - 
There a r e  no known wr i t t en  procedures for  DOJ1s.handling of c l i e n t  

agencies '  l i t i g a t i o n .  Each c l i e n t  agency is .free t o  e s t a b l i s h  t h e  best 

working r e l a t i o n s h i p  it can with t h e  DOJ e n t i t y  t h a t  represents  it, 

including conducting some o r  a l l  of t h e i r  l i t i g a t i o n .  Thus, the  term 

"procedures" is used loosely  here t o  r e f e r  t o  a mode of operat ion t h a t  

has  developed d u r i n g . t h e p a s t  th ree  and ha l f  years  of in te rac t ion  : 

between the  Economic L i t iga t ion  Section of  DOJ'S C i v i l  Division and 'the 

Li t iga t ion  Division of FEA's Off ice  of General Counsel. . 

1. Defensive L i t iga t ion  . 
Most FFA l i t i g a t i o n  t o  d a t e  has been defensive l i t i g a t i o n  challenging 

t h e  agency's r egu la t ions  and orders .  Such cases  a r e  typ ica l ly  decided . 

:(.footnote continued from previous page) . . 

housed, o f t e n  two or three  t o  a room, i n  inadequate 
space, with low-level s e c r e t a r i a l  and v i r t u a l l y  non- 
e x i s t e n t  paraprofessibnal  support . There is no cohesive 
training or meaningful evaluat ion program f o r  lawyers, 
nor is t h e r e  an i d e n t i f i a b l e  career-track within the  
Division f o r  e i t h e r  lawyers o r  other  personnel. Although 
there a r e  exce l l en t  lawyers,here,  the  q u a l i t y  is not  
uniform because of  t h e  lack of t r a in ing  and supervision, 
and because many lawyers a r e  workinq under caseload 
c o n s t r a i n t s  and i n  condit ion which a r e  not  conducive 
t o  f i r s t - r a t e  lawyer ing . " 

Although t h e  C i v i l  Division is aimlnq f ~ g  a budget in fiscal 1979 
which w i l l  c o r r e c t  these condit ions,  there  is no r e l i e f  i n  s i g h t  
p r i o r  t o  t h a t  time and no guarantee o r  r e l i e f  even then. Thus, 
f o r  the  next  few years ,  which a r e  l i k e l y  t o  be c r u c i a l  ones f o r  
the l i t i g a t i o n  of FFA's regulatory programs, FEA's cases  a r e  . . 
l i k e l y  t o  continue t o  be gross ly  understaffed and inadequately 
supervised by DOJ. 



on cross-mot ions for sumary judgment. without extensive discovery 

or the need .for . an evidentiary hearing . 
Cases filed against FEA m u s t  be served both upon the agency and 

the Attorney General. After a complaint is received, two staff attorneys, 

one from FEA and the other frcm DCU, are assigned to each case and they 

begin to divide the labor. EOJ routinely transmits a copy of each complaint 

to FEA, together with a formal request for a "litigation report" - 1/ and 

a proposed answer to k provided by a specified date. FEAms staff attorney 

provides the draft answer and forwards available administrative records, 

if appropriate. Instead of preparing a "litigation report," the FEA 

, attorney usually commences the preparation of the necessary affidavits, 

mtions and brief s, in  coordination with . a  DOJ counterpart. 

The traditional means for presenting the FEA's position in defensive 

; l i t igation involving regulatory issues has been the preparation of com- 

prehensive lit igation affidavits, which explain in detail  the "rational 

, basis " for the agency' s regulatory decisions. Such litigation af f i -  .-. 
davits usually include sections on relevant statutory background and 

legislative history, the regulatory provisions a t  issue and how they 

conform to statutory objectives, the procedural history, related 

1/ A "litigation report" means a memorandum describing the factual - 
and; legal issues in the case, the agency's position, and the 
administrative records, if appropriate. For most agencies repre- 
sented by DOJ, the lit igation report is their major (and often . 

their only) input in a case. FEA, however, has always taken an 
active role in the lit igation of its,cases. 
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.administrative proceedings, and the l ike ly  e.ffects of an adverse decision. 

In addition to explaining the agency's position t o  the court, such 

a f f idavi t s  have served the further purpose of educatirq DQJ attorneys 

about. .,the complex regulatory programs and ,pl i c  ies involved. 
, . . . 

Preparation of '1 it igat  ion aff idavi ts  is the exclusive p rov ine  

of the agency's attorneys. The preparation of br iefs  is typical ly  

shared between FEA and DQJ attorneys, w i t h  agency attorneys usually 

preparing the f i r s t  d ra f t  of b r ie fs  or a t  l eas t  the statement of facts ,  

and DCU attorneys assuming the responsibil i ty for f inal iz ing br ie fs  and . . 

having them f i led .  DXJ asser t s  f ina l  authority t o  decide the f i na l  

contents of b r ie fs  whenever disputes a r i se  . FEA, on the. other hand, 

has always insisted upon its r ights  as  a c l i en t  t o  review f ina l  b r ie fs  

before they are  f i l ed  on its behalf and in s i s t s  upon having an Agency 
. , 

attorney a t  every cour t ap.xarance t o  provide ass is tance.  lJ On several 

occasions FEA has been denied the right t o  review f ina l  br iefs ,  which 

has resulted in counterproductive inst i tut ional  disputes. 

DQJ i n s i s t s  on arguing a l l  cases in court and in  representing 

agency witnesses in depositions, despite the f ac t  that  FEA attorneys, 
. . 

who live, with the regulations on a dai ly  basis, often know .the facts 

and underlying rationale of the FEA's position far better than their  

DQ3 counterparts. FEA attorneys must therefore spend an inordinate 

1/ According t o  DW attorneys, the FEA is unique'in t h i s  regard. - 



amount' of time' and dupl ica t ive  of e f f o r t s  t o  fami l iar ize  L W  at torneys  ' 

with t h e i r  cases. Under t h i s  system, the  at torneys arguing cases or 
. . 

conducting deposi t ions of ten lack a s u f f i c i e n t  appreciat ion for  the  
. . 

nuances and complexities of the  a g e ~ c y 0 s  regulat ions,  or  the  many inter-  '' 

r e l a t ed  policy considerat ions which an a t torney should have a t  h i s  or 

her f i n g e r t i p s  to argue a case well and respond e f f e c t i v e l y  t o  quest ions 
' 

from the bench or  opposing counsel. 

2. O£f enslve L i t iga t ion  ( Including Counterclaims) 

Other than counterclaims FEA has f i l e d  i n  response t o  the  lawsuits  

f i l e d  against  it', FEA has i n i t i a t e d  only a few c i v i l  lawsuits ,  and 

with only a few exceptions, these  have involved r e l a t i v e l y  routine 'and 

straightforward inf rac t ions  of the  FEA regulat ions.  I/ 

One notable exception was a c a s e  f i l e d  by FEA against  Texaco O i l  
Company i n  November 1974, seeking a mandatory temporary res t r a in ing  
order t o  require Texaco t o  provide crude o i l  t o  two smAll, inde- 
pendent refiners. .  Texaco h a d . f i l e d '  s imilar  motions t o  enjoin the  
KA from enforcing its regulat ions.  - See Texaco v. - FEA, C.A. 
Nos. 74-234 and 74-244 (D. D e l . ) .  A 'IRO was entered i n  favor of 
the FEA, thereby es tabl i sh ing for  the  f i r s t  time the  c r e d i b i l i t y  
of the  agency's enforcement program. The case was l a t e r  dismissed 
a f t e r  Texaco brought i t s e l f  in to  f u l l  compliance with the FEAes 
crude o i l  a l loca t ion  regulations. 

The only other major enforcement ac t ion  f i l e d  by DCU was the  Gulf. 
O i l  en t i t lements  case, in  which FEA' sought and obtained a 'criminal 
indictment against  the company and its high' o f f i c i a l s  for  t h e i r  
public  refusa l  t o  cmply  with the  operation. After both the  C i v i l  
Division and the  U.S. Attorney in Pit tsburgh refused t o  s e e k  the 
'indictment, the  FEA brought the  matter t o  the. Deputy Attorney 
General, who resolved the  d ispute  i n  favor of FEA. The case was 
subsequently dismissed a f t e r  the  cmpany agreed t o  pay $25,000 i n  
criminal  f i n e s  and its chief executive paid nominal c i v i l  penal t ies .  



The procedure for .bringing a routine civil claim through the offices. 

of DOJ is still somewhat vague and haphazard. All such cases are referred 

to a single attorney in the ~conomic Litigation Section. DOJ has the 

ultimate authority to decide to file such cases, to decide whether to 

file them as civil or criminal cases, and, once a case is filed, to 

. 'determine how to prosecute it and, if necessary, settle it. Routine 

cases are generally handled out of the U.S. Attorney's offices. Such 

cases are triggered by the transmittal of a litigation report prepared 

by the Agency including the Agency's investigative reports. After a 

case'has been so referred, it is usually not heard of again until DCX7 

needs the Agency's assistance, it is time for trial or the case has 

been decided. Occasionally, a case is'returned for additional preparation' 

because DOJ does not believe it should be prosecuted at all. 
. . 

3. Appeals 

Appeals of district court decisions to the TECA must generally be 

approved by the Solicitor General of W. 'This is usually a pro --. forma. 

matter and is handled admin'istratively by the Economic Litigation 

Section, which has the line responsibility for the conduct of such 

appeals. In the event the Section chooses.not to sponsor an appeal, 

FEA must persuade the Assistant Attorney General of the Civil Division 

or her deputy that an appeal is warranted. If that fails, then the 

Solicitor General must decide whether to take the agency's appeal. 

Generally, if the Civil Division recommends against an appeal, there 

is very little likelihood that an appeal would be approved by the 



Solicitor General. . Thus, as a practical matter, except for,  uniquely, 

imprtant cases such as the Gulf O i l  entitlements case, the FEA must  . . . 

live with the determinations of the Civil Division.; - 1/ 

4. Discovery 

Responding to interrogatories and requests for production of 

documents is primarily the responsibility of the FEA staff attor'ney. . 

The conduct of depositions is the responsibility of the DOJ staff 

attorney. This is consistent with the division of labor generally. 

FEA does the bulk of the written work while DOJ does the majority of 

the oral work. - 2/ 

DCx7 lacks an appreciation for the diff icult ies which massive 

discovery requests place upon an agency, particularly an agency such as 

1/ This was demonstrated recently in lit igation involving the sequence - 
of recovery of increased product and nonproduct costs. FEA, with 
the cooperation of the Economic Litigation Section, moved for a 
protective order against the deposition of several of its top 
officials.  The FEA lost the motion in dis t r ic t  court, but, upon 
the request of the W attorney in charge of the case, the dis t r ic t  
court agreed to certify the issue for an interlocutory appeal to 
the TECA. DCU later refused to prosecute the appeal, and the 
matter was taken to  the  Deputy Assistant Attorney General, Civil 
Division. He refused to recommend an appeal to the Solicitor 
General, and thereby committed the FEA to burdensom depositions 
and other related discovery. 

2/ Only on a few occasions have FEA attorneys been allowed to argue - 
their .cases, and only once i r i  the TECA. On that occasion, it has 
been reported, the reason for permitting the agency attorney to 

. argue the case was 'that the DQS believed the case would be los t ,  
and it wanted the agency to bear the responsibility. The case, 
however , was won and became an important . precedent for the . agency. 
See Marathon O i l  Co. v. FEA , - - - I?. 2d - (TECA 1977). 

. . 



FEA, whose regulatory functions and f i l e s  are  spread among ten regional 

off ices  and several national offices.  Consequently, IXX often does 

not take an aggressive role in  seeking protective orders against extra- 

aneous or burdensome discovery requests s u h i t t e d  t o  the agency. This 

is par t icular ly  relevant for the future, because, a s  noted, the caseload 

is changing from cases primarily involving challenges to the FEA's 

s ta tutory and regulatory authority t o  cases involving the appl.ication 

of the regulations t o  particular firms. The former have typical ly  been 

decided through surranary j udgrnent proceedings without substantial  discovery; 

the l a t t e r  involve remedial orders and denials of exception re l ief  

having a more immediate financial  impact which tends t o  stimulate 

lengthy and di la tory discovery tact ics .  A m r e  aggressive opposition 

by DQJ t o  such discovery is clear ly  desirable. 

The Task Force found tha t  there is mutual dissat isfact ion between 

FEA and with the present arrangement. While it is recognized that  

'F'EA's legal s taff  has greater expertise with the regulati.ons, there is 

substantial  disagreement with respect to  matters of policy and l i t i ga t ion  

tac t ics .  CW lawyers have'cri t icized the quali ty of FEA's audits and FEA0s 

responsiveness in meet icg deadlines for materials needed for 1 it igat  ion. 

The Task Force agrees with the feeling shared by both agencies 

tha t  the present arrangement for handling FEA's l i t i ga t ion  caseload is 

qsa t i s f ac to ry .  There appears to  be a mutual consensus that  the two 

agencies are performing duplicative work, and the Task Force agrees with 

tha t  assessmnt.  



SECTION VI 

REPORT AND RECOMMENDATIONS 

ON COMPLIANCE STRATEGY 



S t r a t e g y '  

1. Develop w i t h i n  t h r e e  t o . f o u r  months a  program which ,  

when approved  by t h e  a p p r o p r i a t e  a u t h o r i t y  o f  t h e  Depar tment  

o f  Energy ,  w i l l  b e  c a p a b l e  w i t h i - n  1 8  months t o  two y e a r s  o f  

c o m p l e t i n g  a u d i t s  and c a s e  r e s o l . u t i o n  ( n o t  i n c l u d i n g  E x c e p t i o n s  

and  Appea ls  p r o c e e d i n g s )  a t  t h e  f i f t e e n  l a ' r g e s t  i n t e g r a t e d  

r e f i n e r s ,  a n 2  s e l e c t e d  o t h e r  l a r g e  r e f i n e r s  p r e s e n t l y  i n  

FEA's RARP program: 
1 

i. For  most  o f  t h e  d o l l a r  volume u n t i l .  a  

d i m i n i s h i n g  r e t u r n  p o i n t  ( e x p e c t e d  t o  

b e  approxima. te ly  7-0 p e r c e n t '  o f  t o t a l  

d o l l a r  volume o f  e a c h  f i r m  a u d i t e d ) ;  

ii.. Of t r a n s a c t i o n s  o c c u r r i n g  th rough  t h e  

end  o f  c a l e n d a r  y e a r  1976;  

iii. With s e v e r a l  r e f i n e r s  t a r g e t e d  f o r  

c o m p l e t i o n  t h r o u g h  1976 i n  c o n s i d e r a b l y  

less  t i m e  t h a t  18  months .  

2 . .  C o n s i s t e n t  w i t h  t h e  ma jo r  r e f i n e r y  s t r a t e g y ,  p ro-  

v i d e  h i g h  p r i o r i t y  t o  ma jo r  i n d e p e n d e n t  c r u d e  p r o d u c e r s  

and  c r u d e  o i l  resellers.  



3 .  Adopt forms  t o  b e  f i l e d  by c r u d e  p r o d u c e r s ,  resel lers  

( b o t h  p r o p a n e  and o t h e r s ) ,  N G L  p r o c e s s o r s ,  and r e f i n e r s ,  which 
. . 

p r o v i d e  b a s e  d a t a  and c u r r e n t  i n f o r m a t i o n  a b o u t  actual . .  c o s t s .  

a'nd r e c o v e r i e s  : 

i. O v e r r i d i n g  c o n s i d e r a t i o n  i n d e s i g n  o f  

forms  . s h o u l d  b e  t o  maximize e x t e n t  t o  

which t h e  forms  on  t h e i r  f a c e  r e v e a l  o r  

p r e d i c t  v i o l a t i o n s ;  

ii. I n  a l l  ' .programs o t h e r  t h a n  major  r e f i n e r s  , 

i n b c h o i c e  of  f i r m s  f o r  o n - s i t e  a u d i t ;  

iii . C o i i s i d e ~ :  p ~ ~ s p e c  L i . d e  c l l d l l y e s  i l l  ~ e j  u l d  ~ i u 1 1 s  

a p p l i c a b l e ' t o  r e s e l l e r s  and r e t a i l e r s  

which would r e n d e r  t h e  r e g u l a ' t i o n s  more 

amenable  t o  r e p o r t i n g  forms  w h i l e  s t i l l  

a c c o m p l i s h i n g  s t a t u t o r y  p u r p o s e s  of -EPAA 

and  r e l a t e d  s t a t u t e s ,  

4 .  I n  e s t a b l i s h i n g  p r i o r i t i e s  among programs o t h e r  t h a n  

m a j o r  r e f i n e r s ,  i n d e p e n d e n t  c r u d e  p r o d u c e r s  and  c r u d e  o i l  

r e se l l e r s ,  and  i n  t a r g e t i n g  'o f  f i r m s  w i t h i n  program, u s e  

c o s t / b e n e f i t  r a t i o s  a s  b a s e l i n e ,  and 'move  g 'enera l ' ly  i n  d i r e c t i o n  ' . ' .  

of comparab le  m a r g i n a l  c o s . t / b e n e f i t  r a t i o s  a c r o s s  program 

a r e a s .  ' F o r  t a r g e t i n g  o f  f i r m s  w i t h i n  programs,  supe r impose  

on t h i s  b a s e l i n e  c o n s i d e r a t i o n s  o r d i n a r i l y  b r o u g h t  t o  b e a r  

i n  m a x i m i z i n g ' d e t e r r e n c e .  



5.  Redefine, for a l l  programs o the r  than major r e f i n e r s ,  

goals  by which ~ e ~ i o n a l . ~ o m ~ l i a n c e  performance ,is',measured 

i n  t e q s  of prescr ibed cos t /benef i t  r a t i o s  cons i s t ing  of 

a  given amount of d o l l a r  vi .olations.  f o r  each hour b , f  a u d i t o r ' s  

time. 



6.0. Compliance and ~nforcement Strategy 

6.1 General Overview of the Problem: 

6.1.1 Diversity of Firms Subject to Regulations 
6.1.2 Changing Role of "Deterrence" 
6.1.3 Recommended Strategy for Dealing with Past Audit 

Periods 
6.1.4 Recommended Strategy for Future Compliance Efforts 

6.2 Present Strategy 

Reseller/Retailer: Initial "for cause" Audit 
Initiation 

Major Refiners: 'continuous on-site Audit .From 3 
Approaches 
o "Cycle Concept" 
o "Module Concept" 
o "Common Audf t Appruach" 
Unfulfilled Goal at Major Refiners 
Early 80-20 Audit Strategy 
Current FEA Audit Strategy: Stretched-Out Cycles 
"Goals" to'Implement Strategy 
Reseller Targeting 
Targeting: Independent Crude Producers 
Recommended Approach r . . . 

6.3 New Audit Strategy --- Greatly ~x~a.nded RARP Program 

6.3.1 Inadequate Progress in ~ u d i t s  u1 Majf i r  R t f i n c r o  
6.3.2 Major Realignment of Personnel 
6.3.3 Reasons for New Audit Strategy 

o FEA Credibility 
o Larqest Potential violations at Major Refiners 
o Refiners are Largest Crude Producers 
o Potential Increased Rati-o-Dollar Violation/Audit 

Hour 
6.3.4 Potential Disadvantages of New Audit Strategy 

6.4 Major Elements of Greatly ~x~arlded . R A W  . Program 

General and Summary ' 

Nature of Refiner Regulations 
Expand Audit Coverage of Cost Data at the Major 
Refiners 
New Approach to Class of Purchaser 
Less Abstract Resolution of Issues 
Realign Resources 
o Institutional Arrangements 
Improve Access to'Records 
Integration of Computer Expertise with RARP Teams 
6.4.8.1 "Why Computer Expertise Must Be Integrated 

Into RARP Audits 
o Expanded Source of Existing Records 
o Better Understanding of ~ccounting Systems 
o Ability to Confirm the Accuracy of Data 
o Capability to Utilize Machine Sensible 



Records in Order to Speed Up Audits. 
6.4.8.2 How to Integrate Computer Expertise in RARP 

Audits 
0 Legal Authority 
o Seek Cooperation of Oil Companies 
o Obtain Specialized Staffing 
o Auditor Training 

6.4.9 Benefits of Third-Party Litigation 

6.5 Conversion to a Self-Reporting System 
6.5.1 ' Overview 
6.5.2 FEA's Present Compliance and Enforcement Reporting 

System 
6.5.3 FEA's Use df Its Compliance and Enforcement Reporting 

System 
6.5.4 History of FEA Compliance Forms 

6.5.4.1 Transfer Pricing Report, F701-M-0 
6.5.4.2 Domestic Crude Oil Purchasers Report; 

P124-M-0 
6.5.4.3 Domestic Crude Oil Entitlements Program 

Refiners Monthly Report; P103-M-1 
6.5.4.4 Utility Supplier Questionnaire; P111-S-0 
6.5.4.5 Refiners' Monthly Cost Allocation Report; 

' P110-M-1 
6.5.5 Conclusion: FEA Has Not Used a Self-Reporting System 
6.5.6 The Concept of a Self-Reporting System 
6.5.7 Self-Reporting With Respect to FEA Price Regulations 
6.5.8 Advantages of a Conversion to a Self-Reporting System 
6.5.9. The Use of Self-Reporting Forms 

6.5.9.1 Resellers/Retai.lers 
6.5.9.2 Producers 
6.5.9.3 Gas Processors 
6.5.9.4 Refiners 

' 6.5.9.5 Utility of Independent CPA Certification 
6.5.9.6 Books and Records Requirement 

6.6 Choice of Non-RARP Targets in the Future 
6.6.1 Overview 
.6.6.2 Achieving Future Deterrence 
6.6.3 Maximizing Discovery 'of Violations 
6.6.4 Targeting Within Programs: .Violation Indicators 
6.6.5 Other Factors: Regional Selection and Some Coverage 

in Each Program 

6.7 New Definition of Goals 
6.7.1 ~ntroduction 
6.7.2 Overview of Present Goal-Oriented System 
6.7.3 Weaknesses of present Goal-Oriented System 

o Slow Resolution of Regulatory Issues 
o Unrealistic Manpower/Productivity Expectations 
o . Overly Optimistic Anticipated Audit Times 
o Too ~ittle Regional Input 



o Lack of Support from Regions and RA's 
o System Did Not Encourage Selection of Audits With 

High Violation Potential 
o System Detracted From Completions of Major Refiner 

Audits 
6.7.4 Proposed Performance Measurement System Overview 
6.7.5 New Strategy for Major Refiners 

o Becoming Current 
6.7.6 Other Programs - A New Definition of Goals 



6.0  Compl iance  and E n f o r c e m e n t  S t r a t e g y  

6 . 1  G e n e r a l  Overv iew o f  t h e  P rob lem 
.J 

6 . 1 . 1  D i v e r s i t y  o f  F i r m s  S u b j e c t  t o  R e g u l a t i o n s  

The u n i v e r s e  o f  f i r m s  s u b j e c t  t o  FEA 

r e g u l a t i o n s  is e x t r e m e l y  d i v e r s e .  I t  r a n g e s  f rom 

t h e  s m a l l  "mom and pop"  g a s  s t a t i o n i n  r u r a l  

America  t o  t h e  s i n g l e  t r u c k  home h e a t i n g  o i l  

d e a l e r  a l l  t h e  way up t o  t h e  i n d u s t r y  g i a n t s  s u c h  

a s  Exxon O i l  Company. w i t h  a  r e f i n i n g  c a p a c i t y  o f  

o v e r  .1 .25  m . i l l i o n  b a r r e l s  p e r ' d ' a y  and a '  d i v e r s i f i e d  

s t r u c t u r e  i n v o l v i n g  a l l  p h a s e s  o f  t h e  i n d u s t r y .  

R e c o r d k e e p i n g  s y s t e m s  may r a n g e  f rom a  s h o e b o x  f u l l  

o f  r e c e i p t s  and d i s b u r s e m e n t s  t o  a  complex compute r  

s y s t e m .  The l o c a t i o n s  o f  t h e s e  r e c o r d s  may v a r y  

f rom p r i v a t e  homes t o  c o r p o r a t e  h e a d q u a r t e r s  

which may b e  h u n d r e d s  o r  e v e n  t h o u s a n d s  o f  miles 
4 .  

f rom t h e  a c t u a l  s i tes  o f  t h e  o p e r a t i o n s .  T h i s  

g r e a t  d i v e r s i t y  o f  f i r m s  and p r o d u c t s  means t h a t  

v i o l a t i o n  r a t e s ,  and v i o l a t i o n  a m o u n t s  l i k e l y  t o  be  

u n c o v e r e d  ' b y  a  g i v e n  i n v e s t m e n t  o f  a u d i t o r  ' s  t ime, 

v a r y '  g r e a t l y .  T h e s e  c o n s i d e r a t . i o n s  a r e  c e n t r a l  t o  

a n  e n f o r c e m e n t  s t r a t e g y .  



6.1.2 Changing Role of Deterrence . . . . 

. . Moreover, the strateg'ic choices that face 

the Compliance program in July of 1977,involve both 

the past and the future. A conventional task of law . . 

enforcement is to deter. In the context of. FEA's pricing 

regulations, to deter means to influence the dollar 

volume of future transactions at or below-the maximum 

lawful selling price. Approximately half of the products 

produced from a barrel uf crude o'il, by volume, have: 

already been decontrolled and decontrol of motor g a s o l i n e  

is under consideration. If motor gas01 ine is decontrolled, 

current deterrence, that is, with respect to the 

present system of price controls, will be an important 

task only with respect to crude oil, NGL1s, propane, 

and certain other products. For decontrolled products, 

the role of deterrence is to maintain the credibility 

of the government aqainst the time when it might again 

become necessary to reimpose controls. Such deterrence 

is achieved by not allowing past violations to go 

undetected. In particular, product controls'are likely 

to be reimposed on an episodic .basis, in response to an . 

embargo or similar emergency. To maintain credibility 

of the regulatory system, .i.L is esseri,t.ial to .remedy 

past.vio1atio.n~ w.ith respect to presently decontrolled 



p r o d u c t s .  Moreover ,  it is e s s e n t i a l  to .  m a i n t a i n  a  

c r e d i b l e  s t a n d b y .  e n f o r c e m e n t  c a p a b i l i t y  i n  t h e  e v e n t  

- of  r e i m p o s i t i o n  of p r o d u c t  c o n t r o l s .  

6 . 1 . 3  Recommended S t r a t e g y  £ o r  D e a l i n g  w i t h  - - - -~--- - - - - - - - - - - -  
p a s t  A u d i t  P e r i o d s  --------------- 

The major  s t r a t e g i c  c h o i c e  i n v o l v e s  n o t  t h e  

f u t u r e  b u t  t h e  p a s t .  I n n u m e r a b l e  t r a n s a c t i o n s ,  i n v o l v i n g  

a l l  a r e a s  of t h e  r e g u l a t i o n s  and a l l  s e q m e n t s  of  t h e  

i n d u s t r y ,  have  y e t  t o  be a u d i t e d ,  even f o r  t h e  embargo . 

p e r i o d . '  V i o l a t i o n  r a t e s  i n  a l l  . s egments  of t h e  i n d u s t r y  

' have  been  found t o  be  s u b s t a n t i a l .  I t  is n o t  p o s s i b l e  

t o  do  o n - s i t e  c o m p r e h e n s i v e  a u d i t s  of a l l  i n d u s t r y  members 

f o r  t h e  p e r i o d  1 9 7 3  t o  t h e  p r e s e n t .  A c h o i c e  is t h e r e f o r e .  

n e c e s s a r y ,  and t h e  ma jo r  s t r a t e g i c  q u e s t i o n  i s ,  how 

s h o u l d  t h e  p a s t  be  d e a l t  w i t h ?  Given t h a t  t h e r e  a r e  

v i o l a t i o n s  a s  y e t  u n d e t e c t e d  i n  a l l  i n d u s t r y  s e g m e n t s  

f o r  t h e  embargo p e r i o d  and t h e  y e a r s  t h e r e a f t e r ,  i n  

what  a r e a s  w i l l  a  g i v e n  l e v e l  of a u d i t  e f f o r t  r e v e a l  

t h e  l a r g e s t  d o l l a r  volume of p a s t  v i o l a t i o n s ?  A s  w i l l  

be  s e e n ,  t h e  Task F o r c e  h a s  answered t h i s  q u e s t i o n  by 

recommending a  s t r a t e q y  of g r e a t l y  i n t e n s i f i e d  a u d i t  

c0verag .e  a t  t h e  ma jo r  r e f i n e r s . .  A d d i t i o n a l l y ,  

t h e  Agency o u g h t  t o  e x p l o r e  a l t e r n a t i v e  means f o r  

d e t e r m i n i n g  p a s t  and p r e s e n t  c o m p l i a n c e  w i t h  i ts  r e g u l a t i o n s  

s u c h  a s  an a u d i t  by q u e s t i o n n a i r e s .  T h i s  is e s p e c i a l l y  

t r u e  f o r  t h e  lower  l e v e l s  of t h e  d i s t r i b u t i o n  c h a i n .  



6 .1 .4  Recommended S t r a t egy  f o r  Future 

Compliance E f f o r t s  

Vigorous and e f f e c t i v e  p u r s u i t  of p a s t  v i o l a t i o n s  

wili enhance deterrenc.e f o r  , the f u t u r e .  Moreover, w i t h  
. . . . 

r e spec t  t o  t he  f u t u r e ,  the  long run recommendation of 

the  Task Force i s  t o  pu t  in  p lace  t o  the  maximum feas . ib le  

e x t e n t  a  system of s e l f  r epo r t i ng  forms which would 

enable  aud it i l ly  t o  be conducted on the  bas i s  -of forms 

which revea!., v i o l a t  ions or  by t a r g e t i n g  f i rms  where 

t he re  a r e  p r e d i c t o r s  of v i o l a t i o n s  in the  forms submitted.  

. A s  f o r  s h o r t  run de t e r r ence ,  the  T a s k  ~ o r c e  

recommends t h e , .  use of cast henef i t  a n a l y s i s  t o  approach 

a  .coverage .in each indus t ry  segment ( o r  "un iverse" )  

t o  t h e  p o i n t  a t  which, because of d iminishing r e t u r n s ,  

the c o s t  b e n e f i t  r a t i o s  in  each indus t ry  segment 

a r e  approximately t he  same. Such a n a l y s i s  should 

be t he  b a s e l i n e  on which a r e  imposed conventional  

elements of p r o s e c u t o r i a l  d i s c r e  t i o n ,  including 

vigorous p u r s u i t  of w i l f u l 1  v i o l a t i o n s  t h a t  a r e  - 
of economic s ign i ' f i c ance ,  development of precedents ,  

and ca se s  a g a i n s t  f i rms  t h a t ,  f o r  whateve.r reason, .  a r e  

l i k e l y  t o  impress upon some geographic  or economic segment 

of t he  i ndus t ry  thc  ccriouaness and effectivencas of 

F E A ' s  enforcement e f f o r t .  Moreover, a t t e n t i o n  should 

be given t o  s e l e c t i n g  ca se s  in  which t he  p r i c i n g  

v i o l a t i o n s  may have had p a r t i c u l a r  an t icompet i t  ive 

s i g n i f i c a n c e .  
. .- 



6.2 The P r e s e n t ' S t r a t e g y  . . < .  

6.2.1  R e s e l l e r / R e t a i l e r :  I n i t i a l  , " for  'cause"  
4 . .  - .  

Audi t  ~ n i t i a t i o n  

When t h e  Compliance program was i n i t i a t e b '  

i n  1973,  e x c e p t  f o r  t h e  a u d ' i t s  o f  t h e  major 
' . .  

r e f i n e r s ,  t h e  a u d i t  s t r a t e g y  p r i m a r i l y  d i r e ' c t e d  a t  . 
. . 

r e t a i l e r s  and r e s e l l e r s  was p r e d o m i n a t e l y  a  " f o r  

c a u s e " .  sys t em whereby c o m p l a i n t s  g e n e r a t e d  a  good ' . * ' '  

d e a l  o f  ' t h e  a u d i t s  and i n v e s t i g a t i o n s .  A s  p r i c e s -  

s t a r t e d '  t o  s t a b 1  i z e ,  p r e s s u r e s  ~ e r e ' . ~ l a c ~ d  upon 

FEA t o  movg o u t  of  t h e  r e t a i l  and r e s d l l e r s  a f e a  

and emphas is  s h i f t e d  t o  f i r m s  f u r t h e r  u p s t r e a m - i n ,  ' 
. . 

.. . 

t h e  i n d u s t r y .  , 

. . 



6 . 2 . 2  Major R e f i n e r s :  Con t inuous  On S i t e  Audi t  
--------r-------v-------- 

from Three  Approaches  ---------- 
The s t r a t e g y  i n  major  r e f i n e r s  h a s  been 

r e l a t i v e l y  c o n s i s t e n t  from t h e  b e g i n n i n g  o f  t h e  

program.  E s s e n t i a l l y ,  t h e  s t r a t e g y  h a s  m a i n t a i n e d  

a  c o n t i n u o u s  a u d i t  o f  t h e  major  r e f i n e r s  by r e s i d e n t  

t e ams  o f  a u d i t o r s .  

S e v e r a l  a p p r o a c h e s  have been used i n  an  

a t t e m p t  t o  d e t e r m i n e  t h e  r e f i n e r s '  compl i ance  w i t h  

t h e  r e g u l a t i o n s .  These a p p r o a c h e s  were termed t h e  

" c y c l e  c o n c e p t " ,  t h e  "module c o n c e p t M  and "common 

a u d i t  a p p r o a c h " ,  t h e  las t  o f  which i s  s t i l l  i n  u s e .  

0 The " c y c l e  ' concep t "  was a  t e rm  used  t o  -- -- 
d e s c r i b e  a  method whereby c e r t a i n  a u d i t ,  u n i t s  were 

t o  be  comple ted  by a  s p e c i f i e d  d a t e .  , F o r . e x a m p l e ,  

t h e  f i r c t  o y o l c ,  whioh wac i n t c n d c d  t o  bc  c o m p l c t c l y  

a u d i t e d  by J u n e  30 ,  1974 ,  was t o  (1 )  v e r i f y  May 

1973  base p e r i o d  d a t a ,  and ( 2 )  t e s t - c h e c k  t h e  

a c c u r a c y  and v a l i d i t y  o f  c r u d e  c o s t s  . d u r i n g  t h e  

Augus t '  1973 th rough  J a n u a r y  1974 p e r i o d .  

0 The "module c o n c e p t "  p r e s e n t e d  a  -------- 
p r o c e d u r e  t o  be  used t o  a u d i t  t h e  accurac.y  o f  t h e  

i r i L u r ~ u a  t i u r l  p ~ e s e r i t e d  ,by t h e  r e r l l l e r .   the^ e were 



2 2  audi ' t  modules - 1/ d e s i g n e d  t o  be completed i n  a  

p rede t e rmined  o r d e r  o f  p r i o r i t y  on a  company by 

,( company b a s i s .  

0 The "common a u d i t  approach"  

i n c o r p o r a t e d  a  p r i o r i t y  sys tem which b a s i c a l l y  

ma in t a ined  t h e  procedu ' res  under  which t h e  a u d i t  

teams were ' t o  r ev i ew May 1973 c o s t  and p r i c e  d a t a  

bef0r .e  go ing  i n t o  any o t h e r  a u d i t  a r e a s .  The 

 common a u d i t  approach"  r e i n s t i t u t e d  u n i t  a u d i t  ' 

a r e a s  and a l s o  adopted  t ime  f r ames  f o r  t h e  a u d i t s '  

o f  p a r t i c u l a r  a u d i t  a r e a s .  Thus,  once  t h e  May 

1973 and t h e  embargo p e r i o d  were comple ted ,  a l l  

a u d i t  p e r 3 o d s  would become synonymous w i t h  t h e  

. .. r e f i n e r  ' s  f i s c a l  y e a r .  

1/ The modules a r e :  Review of  R e f i n e r ' s  Monthly Cos t  - 
A l l o c a t i o n  Repor t  (P-110-M-1') , company Review, 
P r e l i m i n a r y  Audi t  P r o c e d u r e s ,  Domestic Crude C o s t ,  
Domest ic  Crude O i l  E n t i . t l e m e n t s ,  Imported Crude 
O i l  and T r a n s f e r  P r i c i n g ,  T r a n s p o r t a t  ion Cha rges ,  
Purchased  P roduc t  C o s t ,  P r o d u c t  Cos t  Al loca t .  ion 
arid Recovery,  Rekinery  ~ a l a n c e  I n c e n t i v e  Program, 
C l a s s  of  P u r c h a s e r ,  Octane  R a t i n g s ,  R e s i d u a l  
Fue l  S a l e s ,  P r o f i t s ,  Non-Product Cos t  A l l o c a t i o n  
and Recovery,  Compla in t s ,  A l l o c a t i o n  S a l e s  
C a l c u l a t i o n s , . S p e c i a l s  ~ u d i t s  o r  P r o j e c t s ,  Review 
o f  Re f ine r / Impor t e r /Gas  P r o c e s s i n g .  P l a n t  Opera to r  
Monthly Repor t  By F a c i l i t y  (Form FEO-1001) 



6 . 2 . 3  U n f u l f i l l e d  Goal a t . M a j o r  R e f i n e r s  ---------------- 
Each of t h e s e  approaches  was d e s i g n e d  

t o  b r i n g  t h e  . a u d i t s  of major r e f i n e r s  up t o  a  

" c u r r e n t "  s t a t u s .  In te rms  of a u d i t s ,  c u r r e n t  

may be d e f i n e d  a s  comple t ion  of an a u d i t  f o r  a  

s p e c i f i e d  p e r i o d  w i t h i n  about  1 8  months a f t e r  t h e  

end of t h a t .  p e r i o d .  The a u d i t  i t s e l f  'is n o t  

n e c e s s a r i l y  conducted  d u r i n g  t h i s  e n t i r e  1 8  month 

p e r i o d .  A t  t h e  end of any f i s c a l  p e r i o d  a  

f i r m  must be g iven  a  r e a s o n a b l e  p e r i o d  of t ime t o  

r e c o n c i l e  . records  and p r e p a r e  documeri t s .  S i n c e  

t h e  a u d i t  f o r  one a u d i t  p e r i o d  depends upon 

comple t ion  of p r e v i o u s  p e r i u d s ,  a d d i t i o n a l  time is 

needed.  * To d a t e ,  no a u d i t  of a  major r e f i n e r  is  

c u r r e n t .   or" t h a t  m a t t e r ,  t h e  May 1973 c o s t  and 

p r i ce  b a s e  da ' ta  has  no t  been. completed a t  any major 

r e f i n e r .  The comple t ion  of t h i s  d a t a  is e s s e n t i a l  

t o  t h e  compJ.et.ion of any a u d i t  p e r i o d .  

*For example,  a  Department  of Defense Audi t  Agency 
uses  a  two-year c y c l e  f o r  i ts  f i n a n c i a l  a u d i t s .  
For some I n t e r n a l  Revenue S e r v i c e  programs,  t h e  
a u d i t  c y c l e  is 16 t o  1 8  months. 



6 . 2 . 4  E a r l y  "80-20"  A u d i t  S t r a t e g y  ----- ----- 
The f i r s t  s y s t e m a t i c  a u d i t  s t r a t e g y  

d e v e l o p e d  by FEA f o r  n o n - r e f i n e r s  was done  a s  p a r t  

of t h e  FY-76 b u d g e t  s u b m i s s i o n .  I t  was d e s i g n e d  t o  
-7 

a c h i e v e  two o b j e c t i v e s  f u n d a m e n t a l  t o  a n y  . 

e n f o r c e m e n t  p rogram;  d e t e c t  and c o r r e c t  v i o l a t i o n s  

o f  t h e  r e g u l a t i o n s  t h a t  had a l r e a d y  o c c u r e d ,  and 

d e t e r  f u t u r e  v i o I a t i o n s  by m a i n t a i n i n g  a  v i s i b l e  

a u d i t  p r e s e n c e  i n  t h e  f i e l d .  The g e n e r a l  a p p r o a c h  

recommended by t h e  agency  t o  meet t h e s e  o b j e c t i v e s  

was t o  a s i g n  a  h i g h  a u d i t  c o v e r a g e  t o  t h e  l a r g e s t  

f i r m s  w i t h i n  e a c h  of t h e  t e n  Compl iance  p r o g r a m s  

t o  maximize  d e t e c t i o n  of s i g n i f i c a n t  v i o l a t i o n s ,  

and a  lower  a u d i t  c o v e r a g e  t o  t h e  r e m a i n i n g  f i r m s  

t o  e n s u r e  d e t e r r e n c e .  The a s s u m p t i o n  i n h e r e n t  i n  

s u c h  a s t r a t e g y  was t h a t  t h e  l a r g e s t  f i r m s  were  

l i k e l y  t o  h a v e  commi t t ed  t h e  l a r g e s t  d o l l a r  amounts  

of v i o l a t i o n s .  The s t r a t e g y  a l s o  assumed -- t o t a l l y  

u n r e a l i s t i c a l l y - - t h a t  t h e  Agency would be a b l e  t o  

c o m p l e t e  c o m p r e h e n s i v e  a u d i t s  of. l a r q e  volume f i r m s  
, , . . 

e v e r y  .two y e a r s .  

The a c t u a l  p a r a m e t e r s  of t h e  FEA recom- 

mended' a u d i t  s t r a t e g y  were c a l c u l a t e d  by t a k i n g  

i n t o  a c c o u n t  t h e  d i s t r i b u t i o n  of f i r m  s i z e s  



i n  t h e  u n i v e r s e s ,  t h e  number o f  comP.lia 'nce 

p e r s o n ' n e l  a v a i l a b l e  ( o r  t h e  number t h a t  

c o u l d  r e a l i s t ' i c a l l y  b e  r e q u e s t e d  i n  t h e  b u d g e t ) ,  

a n d  t h e  e x i s t i n g  da - t a  .on a u d i t  t imes and '  v i o l ' a t i o n  

r a t e s  and a.mounts. S i n c e  t h e r e  was l i t t l e  

c o m ~ l ' e t e d  a u d i t  e x p e r i e n c e  t o  d r a w  o n ,  t h e  d a t a  

b a s e  u s e d  f o r  t h e  a n a l y s i s  was i n a d e q u a t e  and 

t h e  r e s u l t s  w e r e  n e c e s s a r i l y  i m p ~ e c i s e .  However, 

t h e  r e s u l t s  s u g g e s t e d  t h a t  a n . e f f i c i e n t  s t r a t e g y  

would b e  o n e  which a u d i t e d  t h e  l a r g e s t  ' f i r m s  

- t h o s e  a c c o u n t i n g  f o r  80% o f  volume o r  s a l e s  

- on  a  two  y.ear c y c l e ,  and t h e  r e m a i n i n g  s m a l l e r  

f i r m s  o n  a  f i v e  y e a r  c y c l e .  T h i s  a u d i t  c o v e r a g e  

came t o  b e  c a l l e d  t h e  "80-20" s t r a t e g y . .  

I n  a  P r e s i d e n t i a l  I s s u e  P a p e r  o n  t h e  

F-Y-76 b u d g e t  'the O f f i c e  o f  Management and  Budge t  

g e n e r a l l y  a g r e e d  w i t h  t h e  c o n c e p t  o f  a s s i g n i n g  

h i g h e r  a u d i t  c o v e r a g e  t o  t h e  l a r g e r  f i r m s ,  b u t  

. d i s a g r e e d  w i t h  t h e  FEA recommended c o v e r a g e s  f o r  

t h e  s m a l l e r  c o m p a n i e s  on  t h e  g r o u n d s  t h a t  t h e  

". . . . c o v e r a g e s  e x c e e d  t h o s e  used ,  by  t h e  I n t e r n a l  

Revenue S e r v i c e  i n  t a x  a u d i t s  .." a n d " . . .  t h e  

c o v e r a g e s  a r e  t o o  h i g h  on s m a l l e r  f i r m s  a c c o u n t i n g  



f o r  o n l y  a  s m a l l  p o r t i o n  o f  t o t a l  p r o d u c t i o n  and 
. .  . 

where t h e  p o t e n t i a l  f o r  u n c o v e r i n g  s i g n i f i c a n t  

p r i c e  v i o l a t i o n s  is 1 i m i t e d " .  , The F E A  d i s p u t e d  
.' 7. 

t h e s e  p o i n t s ,  b u t . t h e  OMB p o s i t i o n  was a c c e p t e d  

and t h e  Compliance budge t  was approved a t  a  
. . . . . . . . 

r e s o u r c e  l e v e l  i n s u f f i c i e n t  to.  implement an , 8 0 - 2 0  . . . . 

s t r a t e g y .  



6.2.5 Current  FEA Audit ' s trategy.:  s tretched:  

O u t  Cycles 

The a u d i t  s t r a t e g y  c u r r e n t l y  being used 

by FEA i s  t h e r e f o r e  def ined pr imar i l y  by the  OMB - 
imposed coverage l e v e l s  fo r  each of the  t en  

Compliance programs'. The f i n a l  budget proposed 

annual a u d i t  coverages fo r  each program ranging 

from a low of 1 4 %  of the  propane r e t a i l e r s  t o  a 

high of 100% of major r e f i n e r s .  

P E A  'has  superimposed on these  f l a t  

coverages a system d i r e c t i n g '  the  Regions t o  s e l e c t  

from ,un iverse  lists' high volume companies f o r  a ~ ~ r l  it 

a t  a g r e a t e r  r a t e  than the  smal le r  ones. In  e f f e c t ,  

the  given coverage l e v e l s  .in conjunct ion with t h i s  

volumetr ic  s e l e c t i o n  system r e s u l t s  i n  an a u d i t  

, s t r a t e g y  s i m i l a r  t o  the  80-20 s t r . a tegy  in the  sense 

t h a t  i t  contemplates b lanke t  coverage on varying 

time. cyc l e s :  the l a r g e  f i rms  a r e  subjeotcd 

t o  a u d i t  on c y c l e s  r'anging from 3 t o  5 year-s 

. depending on the  program, and s m a l l  f i r m s . r e c e i v e  a: 

7 t o  i U  year a u d i t  cyc l e .  



6 ..2.. 6 ''Goal's" , t o  Implement S t r a t e q y  , , , , - -------- - 
I n  implementing t . h i s  s t r a t e g y ,  ' t ,he N a t i o n a l  

. . 

O f f i c e . e s t a b l i s h e s . g o a l s  s p e c i f y i n g  t h e  numbers o f  

aud i t ' s  t o  be  comple ted  w i t h i n  e a c h ,  program d u r i n g  

t h e ' y e a r . .  I d e a l l y ,  t h e  g o a l s  shou ld  match t h e  . . '  

budgeted  c o v e r a g e  r a t e s  .by program, b u t ,  i n . , - f a c t  

t h e y  d o  n o t .  T h i s  g a p  is p r . i m a r i l y  .because , . . the  

d  i s t r  i b u t  i o n  of Compl i a n c e  p e r s o n n e l  n a t  ionwide 

d o e s  n o t  match t h e  d  i s t r  i b u t  ion  o f , , f i r m s  compr i s ing  

t h e  Compliance. u n i v e r s e s .  The g e o g r a p h i c  . . d i s t r i b u -  

t i o n  of Compliance s t a f f  h a s  been modi f ied  some- 

w h a t . t o  narrow t h e  g a p ,  b u t  t h e  d i s p r o p o r t i n a t e  

number of  a u d i t o r s . i n  h i g h  p o p u l a t i o n  c e n t e r s  s t e m s  

f r o m  t h e  e a r l y  h i s t o r y .  of  t h e  programs where t h e  

emphas is  was on a u d i t i n g  r e t a i l e r s  r a t h e r  t h a n  f i r m s  

invo lved  i n  upstream a c t i v i t i e s .  . Thus,  t h e  g o a l s  

a r e  e s t a b l i s h e d . t o  come a s  c l o s e .  a s  p o s s i b l e  t o  t h e  

budgeted  u n i v e r s e  c o v e r a g e s  ,' b u t  . w i t h i n  t h e  . . .  

c o n s t r a i n t s  imposed by t h e  l e v e l s  . and  d , i s t r i b . u t i o n  

o f  t.he Ccrrnpl. i a n c e  s t a f ' f  , . I." . . . . 

A s  h a s  been seen, ,  the . ,  b a s i c  s t r a t . e g y  was 

t o  a u d i t  a l l  f i r m s  w i t h  v a r y i n g  f r e q u e n c y  depending  

l a r g e l y  upon t h e  s i z e  of  t h e  f i r m .  A s t r a t e g y  t h a t  



a p p r o a c h e s  " f o r  c a u s e "  t a r g e t i n g  is  used i n  o n l y  
. . . . 

one  program -- ~ e s e i l e r s .  
. ~ 

' "  
. .  . 

6 . 2 . 7  R e s e l l e r  T a r g e t i n g  --------- 
The i n f o r m a t i o n  used i n  t a r g e t i n g  

. . .. . 
s p e c i f i c  r e s e l l e r s  is  o b t a i n e d  from a s h o r t  

. _ 
mai led  t o  a p p r o x i m a t e l y  500 
. , 

. . 

l a r g e  r e s e l l e r s  each  q u a r t e r  ( a  d i f f e r e n t  
. . 

g r o u p  of 500 e a c h  q u a r t e r ) .  Each f i r m  m u s t  

r e p o r t  i t s  May b a s e  p r i c e  t o  i t s  l a r g e s t  c l a s s  

o f  p u r c h a s e r  and c o s t  pe r -  g a l l o n  f o r  each  

controlled p r o d u c l ,  drid correspanding p r i c e s  and 

c o s t s  f o r  a  s p e c i f i e d  month d u r i n g  t h e  Embargo 

p e r i o d .  Whcn t h e  forms a r e  r e t k r n e d  t h e s e  p r i c e s  

t o  t h e  l a r g e s t  c l a s s  6 f  p u r c h a s e r  and c o s t s  a r e  

compared, and any e x c e s s  marg in  ( a f t e r  inco'r-  

poxa t  i n g  t h e  a l l o w a b l e ' n o n - p r o d u c t  c o s t s  per  

g a l l o n  s p e c i f i e d  i n  t h e  r e g u l a t i o n s ) '  above t h e  

b a s e  p e r i o d  is  ass'umed t o  r e p r e s e n t .  a n  n v e r c h a r g c  

, t o  t h e  l a r g e s t  c l a s s  o f  purcha ' se r .  The pe r  

, 
g a l l o n  o v e r c h a r g e s  a r e  m u l t i p l i e d  by annua l  volumes 

r e p o r t e d  by t h e  f i r m s ,  and t h e  r e s u l t i n g  i n d i c a t o r s  $ 

a r e  used t o  rank  t h e  company i n  d e c r e a s i n g  o r d e r  

o f  p o t e n t i a l  v i o l a t i o n .  



. . .. . . :. . .  . . . .  . . .. : . , 

T h i s  approximate  " f o r  . . . .  .. cause' l  sys tem h a s  

r e s u l t e d  i n  a  s u b s t a n t i a l  improvement i n  t h e  produc- 
. ... ., 

t i v i t y  of  r e s e l l e r  a u d i t s .  Because t h e  v i o l a t i o n  . , . . 
:, >, . .. 

r a t e  f o r  a l l  r e s e l l e r s  i s  s o  h i g h  -- 66 p e r c e n t  -- 
. , . .  . . . . . . . 

t h e  s l i g h t l y  h i g h e r  70 p e r c e n t  v i o l a t i o n  r a . t e  among 
. . . . 

t a r g e t e d  r e s e l l e r s  is n o t  a  u s e f u l  i n d i c a t i o n  of 
. . .., . . , . .  . 

t h e  a c t i v i t y  of  t a r g e t i n g  sys tem.  A b e t t e r  i n d i c a -  
* .  

t i o n  is  t h e  f a c t  t h a t  whereas  t h e  o v e r ' a l l  r a t i o  
. , 

a c r o s s  a l l  programs o f  v i o l a t . i o n ~ d o l l a r s  d e t e c t e d  
. . ., . .  . . . 

p e r . a u d i t  hour expended is $50 ,  t h e  r a t i o  f o r  

r e s e l l e r s . t h a t  r e c e i v e d  a  h i g h  . . t a r g e t  r a n k i n g  i s  . , 

, . 

$192 p e r  hour .  . . 
. . . . , . . . 

The form used t o  g a t h e r  t h i s  d a t a  
. . . .. 

d o e s  n o t  r q f l e c t  t h e  f u l l  complex i ty  of  t h e  
. . 

r e g u l a t i o n s  ( e . g . ,  d a t a  on o n l y  t h e  l a r g e s t  c l a s s -  
. . . , 

of -pu rchase r  is c o l l e c t e d )  and t h u s  i s  o n l y  , .. a  

g e n e r a l  " t a r g e t i n g "  form. I t  d o e s  n o t  embody a l l  of 

t h e  p o s s i b i l i t i e s  f o r  i n c o r p o r a t i n g  p r e d i c t o r s  of  
. ,. 

v i o l a t i o n s ,  o r  f o r  r e q u i r i n g  c a l c u l a t i o n s  t h a t  would 
. .  . . . ., 

a c t u a l l y  r e v e a l  v i o l a t  i o n s  
. . . . . .  '. 

6.2.8 -- ~ a r ~ e t i n g ' :  _ - _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _  independent Crude . P r o d u c e r s  . ' 

. . I 

A s l i g h t l y  d i f f e r e n t  approach  t o . t a r g e t i n g  

was t a k e n  i n  t h e  independent  c r u d e  producer  program. 

p r i o r  t o  J u l y  1976 ,  a l l  c r u d e  p r o d u c e r s  s e l l i n g  "new 



1 

o i l "  were r e q u i r e d  t o '  f i l e  a  form FEA-90 with  t h e '  

agency .  The forms  were rev iewed and p r o d u c e r s  

were ranked  i n  d e c r e a s i n g  o r d e r  o f  t h e i r  

p e r c e n t a g e  of new o i l  s a l e s  which was b e l i e v e d  

t o  be  a  good p r e d i c t o r  o f  p o t e n t i a l  v i o l a t i o n s .  

The l i s t s  were c i r c u l a t e d  t o  t h e  Regions  f o r  

t h e  i n i t i a t i o n  of  a u d i t s .  The h i g h l y  ranked 

p r o d u c e r s  were ,  i n  f a c t ,  d i s c o v e r e d  t o  have 

g r e a t e r  t h a n  a v e r a g e  v i o l a t i o n s .  A s  i t  t u r n e d  

o u t ,  many of  t h e  l i s t e d  p r o d u c e r s  had a l r e a d y  
' . 

been t a r g e t e d  by t h e  r e g i o n s  f o r  a u d i t  on t h e  

b a s i s  o f  i n f o r m a t i o n  a v a i l a b l e  a t  t h e  l o c a l  

l e v e l  ( e . g .  c o m p l a i n t s  r e c e i v e d ) .  ~ h ' e  FEA-90 
. . . . .  

form h a s  been supe rceded  by t h e  P-124 form,, 

and a  s i m i l a r  t a r g e t i n g  sys t em i s  be ing  d e s i g n e d  

a r v u ~ l d  t h e  d a t a  a v a i l a b l e  on t h e  new form whlch 

i n c l u d e s  p e r c e n t a g e s  of  new, o l d ,  and s t r i p p e r  

o i l  s a l e s '  a s  w e l l  a s  s u c h  other i n d i c a t o r s  as 

t h e  weighted  a v e r a g e  p r i c e s  o f  each  t y p e  of  

c r u d e  o i l .  

6;. 2 .9  Recu~umerided Approach -------- 
The s e l e c t i o n  o f  an  e f f e c t i v e  Compliance 

s t r a t e g y  m u s t  r e c o g n i z e  t h e  two o b j e c t i v e s  ment ioned 

. e a r l i e r :  d e t e c t i o n  o f  s i g n i f i c a n t  v i o l a t  i o n s  



committed in the past with appropriate remedy of 

the overch.arges, and the achievement of future 

deterrence and maintenance of credibility in 
. . 

government enforcement. Within th is general 
. . 

framework, the problem becomes one of identifying 
. . 

the most cost-effective metko,ds of achieving 

these objectives for a fixed level of Compliance 

resources and of identifying the absolute'extent 

to which these objectives must be achieved if 

the program is to accomplish the statutory 
. . 

objectives. The following chapter discusses a 

new strategy to maximize detection and recovery 

of violations. The second Compliance objective 

of deterrence is treated in Chapter 6.4. 



6.3 New Audit Strategy--Greatly Expanded RARP 

Program . . 

6.3.1 1nadequate.Progress.in Audits of Major 

Refiners 

The petroleum industry is dominated by 

a small group of major firms involved in many phases 

of the industry cycle from crude production to the 

marketing of refined products. Tablc 1 shows thc 

aggregate market shares in crude production, refining, 
*/ - 

and marketing for fifteen of the largest firms. These 

'companies together account.for more than 60% of the 

volume in each activity. Obviously, any reasonable 

Compliance,strategy must make.provision for the special 

position.of these kinds of firms .within the industry. 

The current strategy assigns full-time audit teams 

(ranging in size from two to fourteen auditors) to 

these fifteen firms, as well as to twenty other firms 

I - 
These fifteen firms were determined by the FEA at 

the time of passage of the EPAA to be those firms that 
were neither "small" nor "independent" refiners accord- 
ing to the statutory definitions in that Act. Under 
section 3 of the Act, a "small" refiner is one whose 
total refinery capacity is less than 175,000 barrels a 
day. An "independent" refiner is one who obtained more 
than 70 percent ~f its refinery input of crude oil from 
sources not within its control, and who marketed a sub- 
stantial volume of gasoline through independent marketers. 

For purposes of the RARP program, FEA has classified 
as a "major refiner" any 'refiner whose total refinery 
capacity is greater than 75,000 barrels a day. This 
broader classification has brought within the W R P  
program an additional 20 firms not among the 15 largest 
integrated refiners. 



classified for.the RARP program as major refiners. 

However, despite the current staffing emphasis 

on major .refiners, the audit progress to date has 

not been statisfactory. A review of this program 

indicates that no major refiner audit has.been 

conducted for a recent audit period. Moreover, the 

May 1973 cost and price base data has not been com- 

pletely audited for any of the major refiners.' 

Verification of this data i s  essential to the audit 

of any subsequent time period. 

6.3.2 Major Realignment of Personnel 

. It is essential to expedite completion of 

these.audits. The Task Force, therefore, recommends 

a major .realignment of personnel designed. to audit 

most of the'volume of the large refiners for all 



activities subject to FEA regulation. This 

will require augmenting the existing. RARP 

(~efinery ~udit.~eview Program) teams assigned .. . . 

to the major reflners with personnel from tne other . . . . 

Compliance programs. Only in thi.s way, can the 
. . . . 

majors' NGL and crude oil production be audited 

~imultaneously with the other high priority base 

gel.,j nd costs and class-of -purchaser audi.ts .  

Cpccifically, i L  is the conclusion of the   ask 

Force that' FEA must develop within three to four 

months a program which, when approved by the 

appropriate.authority of the Department of Energy, 

will be capable within 18 months to two years of 

auditing and completing case resolution (not in- 

cluding exceptions and appeals proceedings) of 

the 15 largest integrated refiners and selected 

other large refiners presently in FEA1s RARP 

program; for most of the d o l l a r  vvlurne of thcsc 

refiners until a diminishing return.point is 

reached which is expected to be approximately. 70% 

of total dollar volume for each firm audited; and 
. . . . . - . -. . . , . . . . . . , . - 



for all''tr~nsa&tions- occurring. through the end 

of.calendar year 1976. Within this' framework, 

" -  several refiners should be targeted for completion 

through 1976 in considerably less time-than 18 

, . 2 .  

months. 



6 . 3 . 3  Reasons fo r .  New Audit S t r a t egy  

. FEA C r e d i b i l i t y  

There a r e  s e v e r a l  reasons  f o r  t h i s  proposed 

s t r a t e g y .  F i r s t ,  and perhaps most important ,  i s  

t h e  need t o  i n s t i l l  p u b l i c  confidence i n  t h e  

government's d e s i r e  and a b i l i t y  t o  p r o t e c t  

consumer i n t e r e s t s .  A s  p rev ious ly  mentioned, 

t h e  large i n t e g r a t e d  r e f i n e r s  account f o r  t h e  

ma jo r i t y  of t h e  volume and s a l e s  d o l l a r s  i n  most 

phases of t he  i ndus t ry .  The p u b l i c  must perce ive  

t h a t  t h e s e  companies a r e  being audi ted  thoroughly.  

And it i s  i n  t h e  i n t e r e s t  of t h e s e  companies f o r  

f i n a l  de te rmina t ions  t o  be made t h a t  they do o r  

do n o t  have l i a b i l i t i e s  under t h e  p r i c e  r egu la t ions .  

Completing a u d i t s  of t h e s e  companies can a f f e c t  

de t e r r ence  i n  o t h e r  i ndus t ry  segments. The f i e l d  

s t a f f  has  repor ted  t h e  adverse e f f e c t s  of t h e  

percep t ion  by l o c a l  r e s e l l e r s  and r e t a i l e r s  t h a t  

they a r e  being forced  t o  abide by t h e  r e g u l a t i o n s ,  

bu t  r e f i n e r s  do no t  appear t o  be requi red  t o  adhere.  

These cons ide ra t ions  would suppor t  

i nc reased  e f f o r t s  a t  t h e  major r e f i n e r s  even i f  they 

do no t  prove t o  be t h e  most s i g n i f i c a n t  v i o l a t o r s  

of t h e  FEA r e g u l a t i o n s ,  al though t h e r e  i s  

cons iderab le  evidence t o  t h e  cont ra ry .  



.. o ' Laryes't Po'tential- Violations 

at Mai or. 'Refiners . . " . 

Probably the most reliable indicators 

of the magnitude of potential violation amounts 

from an intensified effort at major' .re.£ inkis are 

the draft NOPVs, COs, and ROs*currently 'pending 

against the 15 largest integrated firms. (This . 
I 

is not to say that the intensified coverage should 

be limited to these firms.) Table 2 shows that, 

of the approximately $1.686 million in this 

category, $911 million or 54%' of the total' - stems 

from cases involving the top 15 major refiners. 

At no time has the number. of personnel assigned 

to these top 15 firms exceeded even 20% of the' 
' 

total Compliance field staff. These cases.cover 

the full range of industry activities from crude 

production to the sale .of r'efined products. 

There are other indications of significant 

non-compliance among the majors in cases which' 

have not yet reached the resnlntinn stage. Some 

refiners have made extremely liberal interpretations 

of FEA1s.regulations in an attempt to'sustain 

financik'lly advantageous positions. For instance, 

in the non-product recovery issue involving the 
. . 

sequence in which a refiner passes through its 



product and non-product costs, same firms 

chose to pass through 'non-product costs before 

product costs. This position was taken even though 

the historical regulatory concept required that 
, . . . .  

product costs be passed through 'first. Since 

the refiner could not "bank" non-product costs 

and market conditions would not permit full pass-, 

through of both product and non-product costs, 

this interpretation enabled th= refiner to 

improperly "bank" or save product costs and use 

them to justify future price increases. If the 

agency's position is sustained, this type 'of 

violation could exceed $1 billion dollars, 

o R e ' f  i'ne'r s 'ar'e' Za'r'g'e's't Crude 

The violation amounts disclosed by 

huge sums are at stake at the refiners whXch are 

the largest crude 'producers. Audits have 'shown 

that about one-th.ird of the independent producers 

have violated FEA regulations and that this dollar 

return per audit hour is $77. . Assuming that there 

is a comparable rate of violation at the 'crude 
. ' ,  . . 

production level of the larger refiners, the' dollar 

violations should amount to many millions of dollars 



because these larger . - producers account for about 
. . 

70% of the total U.S. Crude production. 

. . 
Even if, in order to concentrate more 

of its resources on the major refiners without 

increasing its total.staff, the Office of 
. . 

Compliance must reduce its emphasis on smaller 
. . . . 

firms which currently comprise the majority of the 

FEA audit targets, such a shift of resources 

would very probably increase the ratio of dollar 

violations discovered per audit/resolution hour 

expended (see Table 3). According to this 

simplified cost/benefit analysis, each hour of 

audit/resolution time that has been spent at 

refiners included in the RARP program has yielded 

$141 in refunds, rollbacks, and bank adjustments, 

compared to $115 for small refiners and $77 for 

independent crude producers. Although this is the 

highest such ratio for any.Compliance progrm, it 
. . 

undoubtedly understates the return tp be expected in 

the future from additional allocation of time in 

the major refiner prog.ram. Much of the effort to 

date in the major refiner program will not yield any 



measurable "benefits" until the audits are 
, . .  . .  . . . . , .. . . . , 

cokiplkte arid''' the cikes 'CJO through the 'resolution 
. : . . _ . .  . . .  

, ,~ 

process. As'thls "investment" is realized in the 
. . .  

. . - .. . . . . 

future, the benefit-to-cost ratio can.be expected 
. . . . . . . . . . 

to increase substantially. 
. . . , . . .  

, .  ,,., 



6 . 3 . 4  P o t e n t i a l  D i sadvan tages  of New Aud i t  S t r a t e g y  ---- --------- 
The p o t e n t i a l  d i s a d v a n t a g e s  from t h e  proposed s t r a t e g y  

i n c l u d e  m a g n i f i c a t i o n s  of problems which c u r r e n t l y  b e s e t  

t h e  RARP program. The l a r g e  companies a r e  b e t t e r  equipped  

t o  f i g h t  h a r d e r  and f o r c e  d e l a y  i n  r e s o l u t i o n  of c a s e s  

a g a i n s t  them. T h i s  would r e s u l t  i n  a  s h o r t - t e r m  r e d u c t i o n  

i n  r ecove ry  r e s u l t s .  In a d d i t i o n ,  t h e  proposed s t r a t e g y  

might  r e q u i r e  a  s i g n i f i c a n t  r e l o c a t i o n  and p o s s i b l e  

r e t r a i n i n g  of Compliance p e r s o n n e l .  Fur thermore ,  s i n c e  

some of t h e  i s s u e s ,  a f f e c t i n g  l a r g e  amounts of p o t e n t i a l  

v i o l a t i o n s  ( f o r  example,  t r a n s f e r  p r i c i n g ,  and non-product 

c o s t s )  w i l l  no doubt  be q u e s t i o n e d ,  i n  t h e  c o u r t s ,  t h e r e  is 

no a s s u r a n c e  t h a t  t h e  new s t r a t e g y  w i l l  ever  r e s u l t  i n  

i n c r e a s e d  r e c o v e r i e s .  

I n  summary, t h e r e  a r e  two p o s s i b l e  " e r r o r s "  a s s o c i a t e d  

with  s e l e c t i n g  t h i s  a u d i t  s t r a t e g y :  a u d i t  t h e  l a r g e s t  

f i r m s  and d i s c o v e r  t hey  do n o t  y i e l d  s i g n i f i c a n t  v i o l a t i o n s ,  

o r  do n o t  a u d i t  them when t h e y  may i n  f a c t  be t h e  most 

s i g n i f i c a n t  v i o l a . t o r s .  In t h e  former c a s e ,  t h e  government 

and t h e  p u b l i c  t a k e  t h e  r i s k  of spending  t a x  d o l l a r s  on 

a u d i t s  t h a t  do n o t  r e v e a l  s i g n - i f i c a n t  v i o l a t i o n s  and n o t  do ing  

o t h e r  a u d i t s  t , h a t  might have r e v e a l e d  such v i o l a t i o n s ;  i n  t h e  

l a t t e r  c a s e ,  t h e  p u b l i c  t a k e s  t h e  r i s k  of n o t  r e c e i v i n g  

t h e  b e n e f i t  of ve ry  l a r g e  r e f u n d s ,  r o l l b a c k s  o r  bank 
. . 

a d j u s t m e n t s .  I t  is . t he  c o n c l u s i o n  of t h e  Task Force t h a t  

t h e  r i s k  of n o t  a u d i t i n g  t h e  major r e f i n e r s  is t h e  g r e a t e r  r i s k .  



T a b l e  1 

CUMULATIVE MARKET SHARES 
F I F T E E N  LARGEST INTEGRATED REFINERS 

FIRM REF. CRUDE BRANDED 
( D e c r e a s i n g  O r d e r  O f  CAP. % PROD. % SALES % 
R e f i n e r y  C a p a c i t y )  ( 1 9 7 6 ) -  ( 1 9 7 4 )  ( 1 9 7 4 )  ............................................................... 

E x x o n  
S td .  of Ind iana  
She 11,'. 
T e x a c o  
SOCAL 
Mobil 
G111.f ,' 

ARC0 , 
Sun . 
M a r a t h o n  
Union 
C o n o c o  
P h i l l i p s  
C i t i e s  Service 
G e t t y / S k e l l y  

SOURCES: P e t r o l e u m  Market S h a r e s  : Indices ('FEA, ~ p r i 1 '  1 9 7 6 )  ................................. 
FEA E n t i t l e m e n t s  P r o g r a m .  



CUMULATIVE MARKET.SHARES 
The' 34 L'argest Refiners 

FIRM REF. CRUDE BRANDED 
(Decreasing Order Of CAP. % PROD. 8 SALES % 

. . Refinery Capacity) (1976) (1974) (1974) ............................................................... 

Exxon 
Std. .of Indiana 
Shell 
Texaco 
SOCAL 
Mobil 
Gulf 
Amerada Hess 
ARC0 
Sun 
Marathon 
Union 
Std. of Ohio 
Conoco 
Ashland 
Phillips 
Cities Service 
Coastal States 
Getty/Skelly 
TOSCO 
Kerr-McGee 
American Petrof ina 
Commonwealth 
Champlin 
Murphy 
Koch 
CF Petroleum 
Clark 
'l'enneco 
Crown Central 
Farmland 
Tesoro 
Texas City 
Charter , 

-i 

SOURCES: Petroleum Market Shares : Indices (FEA, April 1976) 
------------------I-------------- 

FEA Entitlements Program. 



T a b l e  2  

VIOLATION. AMOUNTS AS INDICATED 
BY DRAFTED AND ISSUED 

NOPV'S, CO'S,  AND RO'S 
INVOLVING FIFTEEN LARGEST INTEGRATED REFINERS 

- (As  o f  J u n e  3 0 ,  1 9 7 7 )  

FIRM $ VIOLATIONS % OF TOTAL 
( 0 0 0 )  ........................................................... 

. . 

E x x o n  1 9 1 , 7 8 2  
' . s  

11.4 
Texaco 5 6 , 5 8 0  3 . 4  
she l l  6 2 , 3 1 0  3 . 7  
S t d .  o f  ~ n d i a n a  6 5 , 2 7 8  3 . 9  
SOCAL 3 2 , 1 7 9  , ,1.9 
C u l f  3 0 , 1 0 9  ..5,3' 
ARC0 6 5 , 9 4 3  . , , 3 . 9 .  . 

M o b i l  1 1 , 5 4 0  0 .7 '  
G e t t y / S k e l l y  1 3 4 , 7 7 4  8 . 0  
U n i o n  19,330 1.1 
S u n  8 2 , 0 8 0  4 . 9  
P h i l l i p s  3 9 , 0 9 7  2 . 3  
CONOCO 1 6 , 7 8 7  

. - 
1 . 0  

C i t i e s  S e r v i c e  2 0 , 4 7 7  1 . 2  
M a r a t h o n ,  2 2 , 9 5 5  1 . 4  

TOTAL 9 1 1 , 2 2 1  5 4 . 0  

ALL CASES 1 , 6 8 6 , 3 2 0  1 0 0 . 0  



TABLE 3 

TOTAL 

VIOLATION DOLLARS RETURNED P E R  HOURS 
. O F  AUDIT/RESOLUTION . . 

T I M E  INVESTED (BENEFIT/COST R A T I O )  

PROGRAM . BENEFIT /COST RATIO 

IMPORTER 

CRUDE RESELLER 

CRUDE PRODUCER 

MAJOR REFINERS** 

SMALL R E F I N E R S  

NGL PROCESSORS 

PROPANE RESELLERS 

PROPANE RETAILERS 

RESELLERS-OTHER 

RETAILERS-OTHER 

. . * I n s u f f i c i e n t  data  

* * R e f i n e r s  i nc luded  i n  RARP program 



6 . 4  Major Elements of Grea t ly  Expanded RARP Program 
-----------I------------------------- 

6.4 .1  General and Summary ------------- 
The plans  and techniques for  g r e a t l y  en- 

hanced RARP coverages should have c r i t i c a l  

a n a l y s i s  from a u d i t  and l e g a l  expe r t s .  In a d d i t i o n ,  

a  complete review of the cu r r en t  s t a t u s  of t he  

a u d i t s  a t  each of the  major r e f i n e r s  should 

be performed hy a  s e l e c t  group of t e c h n i c a l l y  

competent personnel w i t h i n  the  FEA. It is obvious 

t h a t  the a u d i t s  of these  f irms have not proqressed 

a t  the  same r a t e .  Therefore ,  the purpose of 

s u c h  a review would be t o  c c t a b l i c h  a  t a i l o r e d  

a u d i t  plan for  each major f irm. 

When es ' t ab l i sh ing  f u t u r e  a u d i t  p l ans ,  FEA 

m u s t  develop, new' and more f o r c e f u l  approaches t o  

i s s u e s ,  par titularly, c l a s s  of purchaser .  . . 

FEA m u s t  a l s o  l o c a l i z e  or otherwise g r e a t l y  

speed up the  i s sue  r e so lu t i on  process ;  r e a l i g n  

f i e l d  resources ;  g r e a t l y  improve acces s  t o  

records ;  and i n c r e a s e  e x p e r t i s e  f o r  use i n  

major r e f i n e r  a u d i t s .  

6 . 4 . 2  Nature of Refiner Regulat ions 

Tilt! F E A  r c y  u l a t i o n s  app l i cab l e  t o  r e t i n e r s  

g e n e r a l l y  permit f i rms  to charge p r i c e s  which were in 

e f f e c t  on May 15 ,  1973, p lus  al lowable i nc rea se s  which 



r e f l e c t  a  d o l l a r - f o r - d o l l a r  pas s - th rough ,  o f  i n c r e a s e d  

p r o d u c t  c o s t s  p l u s  c e r t a i n  i n c r e a s e d  non-product  c o s t s .  

S e l l e r s  a r e  p e r m i t t e d  t o  "bank" p r o d u c t  c o s t  i n c r e a s e s  

by p a s s i n g  them th rough  i n  t h e  form o f  h i g h e r  

p r i c e s  i n  subsequen t  months i f  t h e y  a r e  u n a b l e  t o  

r e c o v e r  them i n  t h e  month f o l l o w i n g  t h a t  i n  which t h e y  

were i n c u r r e d .  

S u b j e c t  t o  a  few e x c e p t i o n s ,  f h e  r e g u l a t i o n s  

a l s o  p r o v i d e  t h a t  whatever  p i i c , e  i n c r e a s e  a  s e l l e r  

c h a r g e s  m u s t  .be  a p p l i e d  e q u a l l y ,  t o  a l l  pu rchaseqs .  

T h i s  p r o v i s i o n  t e n d s  t o  p r e s e r v e  t h e  p r i c e  d i s t i n c t i o n s  

among p u r c h a s e r s  which u s u a l l y  e x i s t e d  under t h e  f r e e  

marke t  c o n d i t i o n s  of  May 1973.  . I f  a,. f i r m  d o e s  n o t  . 

e l e c t  t o  a p p l y  p r i c e  i n c r e a s e s  e q u a l l y ,  F E A  r e q u i r e s  

t h a t  t h e  f i r m  d e t e r m i n e  c o s t s  r ecove red  th rough  p r i c e  

i n c r e a s . e s  f o r  t h a t  p roduc t  a s  i f  p r i c e  i n c r e a s e s  had a c t u a l l y  

been a p p l i e d  e q u a l l y .  The maximum amount o f  c o s t s  

r ecove red  from any one c l a s s  is  deemed t o  have been 

r e c o v e r e d  a g a i n s t  a l l  o t h e r  c l a s s e s .  

T h e  p r i e i n g  r c g u l ~ t i o n c  g o v e c n i n g  refiners 

o f  p e t r o l e u m  p r o d u c t s  i n c l u d e  t h e  f o l l o w i n g  c o n c e p t s :  

(1)  A one-month l a g  is  r e q u i r e d  from t h e  

time a  r e f i n e r s  i n c u r s  t h e  c o s t s  u n t i l  t h e  t i m e  t h a t  

t h o s e  c o s t s  can  be passed  th rough  by p r i c e  i n c r e a s e s .  



( 2 )  R e f h e r s  have been perm.i t t .ed t o  

rec0ve.r  i n c r e a s e d  c o s t s  by a l 1 o c a t i n . g  a  g r e a t e r  - .. 

p r o p o r t i o n  o f  c o s t s  t o  c e r t a i n  p r o d u c t s .  P r o p o r - .  

t i o n a t e ,  pas s - th rough  o f  c o s t s  h a s  been r e q u i r e d  

d u r i n g  ce r . t a , i n  p e r i o d s  of  t i m e  f o r  g a s o l i n e ,  .No. 2 

o i l s ,  p ropane ,  and a v a i a t i o n  j e t  f u e l .  C u r r e n t l y ,  

t o  .promote f u e l  c o n s e r v a t i o n ,  F E A  h a s  p e r m i t t e d  

g a s o l i n e  t o  bea r  a  d i s p r o p o r t i o n a t e . s h a r e  o f  c r u d e  

o i l . a n d  non-pr.oduct ( , o p e r a t i n g ) .  c o s t s . 4 :  

( 3 )  E n t i t l e m e n t s  a r e  i s s u e d  t o  r e f i n e r s  

a c c o r d i n g  t o  t.he amount, ,of. . " : lowe. r - t i e r"  dom,es.t i c  c r u d e  

o i l  t h e y  p r o c e s s .  I n  o r d e r  t o . e q u a l i z e  c r u d e  o i l  c o s t s  

among r e f i n e r s ,  t h o s e  f i r m s  w i t h  -a l a r g e  p r o p o r t i o n  o f  

1ow.e r - t i e r  ( l o w - c o s t )  o i l  m u s t  . p u r c h a s e  e n t i t , l e m e n t s  

( i..e., r i g h t s .  t o  r e f i n e  t h e i r  g r e a t e r  t h a n  a v e r a g e  

amounts  o f  o l d  c r u d e  o i l )  from r e f i n e r s  w i t h  a  

g r e a t e r  p e r c e n t a g e  o f  u p p e r - t i e r ,  i m p o r t e r ,  .or 

s t ; i p p e r  ( h i g h - c o s t )  o i l .  

( 4 )  I n  a d d i t i o n ,  t h e  o i l  impor t  r e g u l a t i o n s  

e s t a b l i s h  e l i g i b i l i t y  r e q u i r e m e n t s  f o r  f i r m s  t o  import  

o i l  by r e q u i r i n g  i m p o r t e r s  t o  be l i c e n s e d ,  a n d . b y  

a l l o c a t i n g  maximum impor t  volumes t o  l i c e n s e e s .  



The r e g u l a t i o n s  a l s o  e s t a b l i s h  impor t  f e e s  and 

p r o v i d e  g u i d e 1  i n e s  f o r  c o l l e c t i n g  a n d .  r e f u n d i n g  

t h o s e  f e e s .  

A s i m p l i s t i c  a n a l y s i s  of  t h e  above 

r e g u l a t i o n s  ' r e v e a l s  t h e  f o l l o w i n g  key a r e a s :  

(1)  ~ a y  1973 c o s t s ,  which e s t a b l i s h  t h e  

b a s i s  o r  r e f e r e n c e  s t a n d a r d s  f o r  measur ing  i n c r e a s e d  

c o s t s  a v a i l a b l e  f o r  r e c o v e r y .  

( ' 2 )  C l a s s e s  o f  P u r c h a s e r  a'nd t h e  May 1 5 ,  

1973 p r i c e s  which l o g i c a l l y  i n c l u d e  t h e  d e f i n i t i o n  

. .  of  " t r a n s a c t i o n "  i n  o r d e r  t o  d e t e r m i n e  t 'hei .r  p r i c e s .  

( 3 )  C o s t s - a v a i l a b l e  f o r  r e c o v e r y  th rough  

p r i c e  i n c r e a s e s ,  w h i c h . i n c l u d e  a  . compar i son .o f  l a s t  

m o n t h ' s  c o s t s  t.0 -May 1973 c o s t s  f o r  t h e  f i r m ' s  own 

c r u d e  and n a t u r a l  g a s  1 i q u i d s ,  o t h e r  purchased  p r o d u c t s ,  

t h e  f i r m ' s  own f o r e i g n .  c r u d e  p r o d u c t i o n  used i n  t h e  U.S., 

and purchased  f o r e i g n  c r u d e .  

( 4 )  The a l l o c a t i o n  t o  p r o d o c t s  o f  t h e  

i n c r e a s e s  i n  t h e  c o s t s  d e s c r i b e d  above and t h e  

subsequen t  r e c o v e r y  of  such  c o s t  i n c r e a s e s  t h rough  

i n c r e a s e d  p r i c e s .  

A c u r s o r y  rev iew o f  t h e  c u r r e n t  s t a t u s  of  

t h e  a u d i t s  o f  t h e  major  r e f i n e r s  i n d i c a t e s  t h a t  &any 



of the  a u d i t s  have made some progress  in  aud i t i ng  

c o s t s  t h a t  a r e  numeric concepts t r aceab l e  t o  s tandard  
. ,  . > .  

. . 

accounting records .  Many a u d i t s ,  however, in an 

a t tempt  t o  reso lve  May 1 9 7 3  base d a t a ,  have bogged 

down in a  quagmire of d i s p u t e s  concerning i s sues  of ' ' 

a non-numeric na ture  such as  c l a s s  of purchaser ,  

deemed recovery,  or t r a n s a c t i o n .  The r e s o l u t i o n  

of these  i s sues  w i l l  be a  time-consuming process  

under the  present  system. 

6 . 4 . 3  - Exp?nd A u d i t  Coverage of t h e  Cost-Data 
.. . 1.' 

a t  the  Major Ref iners  
---_I--- 

I t  seems r a the r  obvious to  the  Task Force 

t h a t  FEA w i l l  never be c e r t a i n  of the  c o r r e c t n e s s  of 
8 .  . .  . 

r ecove r i e s  through p r i c e  increases  u n t i l  the  costas 

a v a i l a b l e  fo r  recovery a r e  known to  be c o r r e c t .  In  

.order to  v a l i d a t e  the  c o s t s  a v a i l a b l e  for  recovery,  FEA 

m u s t  be assured of the  accuracy of the  c o s t s  claimed by 

t he  major firms. . 

In order to  f u l l y  u t i l i z e  i ts  a u d i t  resources  

and t o  make a s  much progress  a s  pos s ib l e  in the  near 





t r a n s f e r r e d  between a f f i l i a t e s  v a r i o u s  c o s t s  

s u b j e c t  t o  i n t e r n a l  and s e l f - s e r v i n g  d e t e r m i n a t i o n s .  

Based on an a n a l y s i s  o f  t h e  c r u d e  p r o d u c t i o n  

l e a s e s  o f  s e v e r a l  o f  t h e  major  f i r m s ,  t h e  Task Force  

b e l i e v e s  t h a t  a u d i t i n g  a  r e l a t i v e l y  s m a l l  p e r c e n t a g e  o f  t h e  

l e a s e s  may c o v e r  a  h i g h  p e r c e n t a g e  o f  t h e  c r u d e  

p r o d u c t i o n  o f  t h e  major  f i r m s  and would r e p r e s e n t  a  

h i g h  p e r c e n t a g e  of  t h e  n a t i o n ' s  d o m e s t i c  c r u d e .  I n  

a d d i t i o n ,  i f  a p p r o x i m a t e l y  1 0 0  o f  t h e  g a s  p l a n t s  

o p e r a t e d  by t h e  same f i r m s  were a u d i t e d ,  c o v e r a g e  

would a l s o  be g i v e n  t o  a b o u t  7 0  p e r c e n t  o f  t h e i r  

n a t u r a l  g a s  l i q u i d  (NGL) p r o d u c t i o n  and abo11t 

50  p ' e r cen t  o f  t h e  n a t i o n ' s  NGL p r o d u c t i o n .  

T h i s  h i g h  c o n c e n t r a t  i o n  o f  p r o d u c t  i o n  s u g g e s t s  

t h a t  a  change shou ld  be made i n  a u d i t  approach  and 

r egu1a to r .y  en fo rcemen t  s t r a t e g y  f o r  c la imed 

c o s t s  ' by .  major r e f i n e r s .  The c u r r e n t  t e c h n i q u e  f o r  

a u d i t i n g . c r u d e  and N G L  p r o d u c t i o n  i n v o l v e s  s e l e c t i n g  

a  s t a t i s t i c a l  sample of  l e a s e s  o r  p l a n t ' s  and t h e n  

a u d i t i n g  t h e  a c c u r a c y  o f  t h e  p r i c i n g  o f  t h a t  p r o d u c t i o n  

t o  d e t e c t  sys t ems  e r r o r s .  A f t e r  FEA h a s  comple ted  t h e  ' .  

a u d i t  o f  t h e  sample ,  t h e  f i r m  is  i n s t r u c t e ' d  t o  

p r e p a r e  a s p e c i a l  r e p o r t .  1 n ' t h i c  r c p o r t  thc f i rm  

i s  t o  recompute a l l  .of i t s  p r o d u c t i o n  and r e s u l t i n g  

p r i c e s  a f t e r  r e v i s i n g  i t s  sys t em t o  overcome t h e  



d e f i c i e n c i e s  found i n  t h e  a u d i t e d  sample.: 

. , T h i s  t e c h n i q u e  h a s  n o t ' b e e n  consummated a . t  any 

major r e f i n e r .  The Task Force  b e l i e v e s  t h a t  i n t e n s i f i e d  

d i r e c t ;  c o v e r a g e  i s  p r e f e r a b l e ,  a t  l e a s t  t o  t h e  p o i n t  

: o f . d im: in i sh ing  r e t u r n s .  T h i s  is  n o t  t o  s a y , .  however,  . . 

t h a t  a l l  work now completed on t h e  s t a t i s t i c a l  samples  

f o r  t h e  major f i r m s  shou ld  n o t  be f u l l y  u t i l i z e d  . '  

i n  the proposed  s t r a t e g y .  Any s y s t e m s  e r r o r s  ' ' . 

i d e n t i f i e d  i n  t h e .  p r i o r  work shou ld  be a p p l i e d  i n  ' t h e  

. a u d i t  o f  t h e  l a r g e  l e a s e s .  . . 

6.4.4. N e w  Approach ko C l a s s  o f  Pu rchase r  -------------------- 
Based on d i s c u s s i o n  w i t h  s e v e r a l  R A R P  teams;  

i t  is a p p a r e n t  t h a t  by and l a r g e  FEA knows what t h e  

major  f i r m s  c l a i m  a s  t h e i r  c l a s s e s ' o f  p u r c h a s e r .  

I n  some c a s e s ,  a u d i t s  of  c l a s s e s  o f . p u r c h a s e r  : 

d i s c l o s e d  t h a t  f i r m s  had d i s r e g a r d e d  t h e  c l a s s  

of p u r c h a s e r  s t r u c t u r e  t h e y  had o r i g i . n a l l y  f u r n i s h e d  

t o  FEA. . I n  o t h e r  c a s e s ,  t h e  c o n c e p t  i t s e l f  proved 

u n a c c e p t a b l e  t o  FEA.  I n  bo th  i n s t a n c e s ,  F E A  n o t  o n l y  : 

t r i e d  t o  p rove  t h a t  t h e  f i r m  was i n  error, el t t ler  

a s  a  m a t t e r  o f  f a c t  o r  l aw,  b u t  a l s o  t r i e d  t o  r e c o n s t r u c t  

what c l a s s e s  o f  p u r c h a s e r  t h e  f i r m  .had i n  f a c t  . . . ,  

e s t a b l i s h e d .  T h e ' f a c t  t h a t  FEA a u d i t o r s  have had t o  

r e c o n s t r u c t  c l . a s s e s  o f  p u r c h a s e r  h a s  been t h e  l a . r g e s t  ' . 

s i n g l e  impediment t o  comple t ion  o f  a u d i t s  and c o u l d  r e s u l t  

i n  d e l a y s  o f  t h e  R A R P  program f o r  y e a r s .  



I t  is apparent  t o  the 'Task Force t h a t  some 

type of f o r c e f u l  and innovat ive  ac t i on  m u s t  be . t aken  t o  

r e so lve  c l a s s  -of purchaser i s sues .  Two a1 t e r n a t i v e s  

should be given in tense  cons idera t ion  and l e g a l  a n a l y s i s .  

One a l t e r n a t i v e  would be to  go to cou r t  once it is suspected 

t n a t  a  r e f i n e r  f a i l e d  t o  c a l c u l a t e  p r i c e s  on an 

accep tab l e  c l a s s  of purchaser b a s i s .  Such an a c t i o n  

would seek a ,  cou r t  order requir ing-  the firm (1) t o  

dlLirmativeiy d i s c l o s e  its method for  c l a s s i f y i n g  

purchasers ;  and ( 2 )  t o  d e m n n s t r a t e  t h a t  it has ,  i l i  Lact, 

c o n s i s t e n t l y  followed such c l a s s i f i c a t i o n s  i n  i ts  p r i c ing  

behavior.  I f  the  firm' fails to s a t i s f y  e i t h e r  s f  L h r  above, 

a  cour t  o rde r ,  would be sought to t r e a t  each plirchaser as  a  

s epa ra t e  c l a s s .  Court a c t i on  would be even more e f f e c t i v e  i f  

i t  could '  a l s o  r e s u l t  in a n  order forbidding the  firm from 

increas ing  p r i c e s  u n t i l  its c l a s s  of purchaser.  problem had 

been reso lved .  

'. An a1 t e r n a t i v e  would be to  r equ i r e  the  same 

in fo rpa t ion  by Spec i a l  Report Order. T h i s  a d m i n i s t r a t i v e  

a l t e r n a t i v e  would be s u b j e c t  t o  the  s c r u t i n y  of the  cou r t s  

e i t h e r  .upon review of t h e  S R O  or any resu l tan t .  admin i s t r a t i ve  

o r d e r .  . . 



6.4,.5 Less Abs t rac t  Resolution of I s s u e s  ............................ 
In d i s cus s ions  with a u d i t o r s  a t  the  major 

r e f i n e r s ,  the Task Force became very much aware of the  

f a c t  t h a t  many enforcement a c t i o n s  have been, or a r e  

p r e s e n t l y ,  bogged down awaiting an a u t h o r i t a t i v e  

pronouncement of F E A ' s  pos i t i on  on a  p a r t i c u l a r  i s s u e .  

The regions  were r e l u c t a n t  to  proceed with the  

aud i t  for  f ea r  t h a t  t h e i r  i n t e r p r e t a t i o n  of t he  

r u l e s  to  a  p a r t i c u l a r  s e t  of f a c t s  would not be 

in consonance. with F E A ' s  f i n a l  p o s i t i o n  on t he  

i s s u e .  

While the Task Force recognizes t h a t  new , 

i s sues  w i l l  cont inue to s u r f a c e ,  i ts  n e c e s s a r i l y  

l im i t ed  assessment s t rong ly  suggests  t h a t ,  for  

the  most p a r t ,  the  bedrock i s sues  such as  t r a n s a c t i o n  

and t h e  d e f i n i t i o n  of p roper ty  have 

been disposed of to a  degree s u f f i c i e n t  to al low 

i n t e l l i g e n t  app l i ca t i on  by RARP teams. What appears to  

remain in these  a r ea s  may be no more than the  i n e v i t a b l e  

gap between the l a s t  d e c l a r a t i o n  of - a  l e g a l  r u l e  a n d .  

i t s  app l i ca t i on  to a  p a r t i c u l a r  s e t  of f a c t s .  Therefore ,  

g r e a t e r  emphasis should be placed on dea l ing  w i t h  . issues 



w i t h i n  t h e i r  f a c t u a l  s e t t i n g  r a t h e r  t h a n  a w a i t i n g  .an .' 

o f f i c i a l  FEA pr0,nouncement based  upon t h e  a b s t r a ' c t  . .  : 

f a c t o r s  i n  t h e  issue. 

To be  e f f e c t i v e ,  t h i s  g r e a t e r  emphas is  h a s  .. 

t o  come fro'm (1) e n c o u r a g i n g  r e g i o n s  t o  ana1:yze f u l l y  . 

and o f f e r  s o l u t i o n s  t o  a l l  p roblems encoun te red  a n d . .  

( 2 )  e ,ncour 'aging. t h e  F E A  t o  a c c e p t  t h e  i d e a  t h a t  

i s s u e s  ough t  t o  be . r e s o l v e d  i n  t h e  conte .xt  of .  s p e c i f i c .  . ' 

f a c t u a l  s e t t i n g s  i n  w h i c h  t h e y  d . ~  ise. T h e  r e g i o n 3  

can  be encouraqed  t o  d e v e l o p  b e t t e r  s o l . u t i o n s  

i f  t h e y  have  some a s s u r a n c e  t h e i r  a c t i o n s  

w i l l  be  s u p p o r t e d  by t h e  N a t i o n a l  O f f i c e .  The b e s t  

way t o  p r o v i d e  t h i s  a s s u r a n c e  i s  t o  have on-the-  

s p o t  l e g a l  i n p u t  t o  p r o v i d e  g u i d a n c e  on t h e  l e g a l  

v a l i d i t y  o f  a  t h e o r y ,  i n c l u d i n g  t h e  e v i d e n c e  needed 

t o  s u s t a i n  t h a t  t h e o r y .  The r e g i o n s  o b v i o u s l y  need 

l e g a l  a d v i c e  a t  t h e  e a r l y  s t a g e s  o f  an a u d i t .  I n .  

a d d i t i o n ,  when c r u c i a l  i s s u e s  a r e  u n r e s o l v e d ,  OGC 

and t h e  O f f i c e  of  Compliance m u s t  q u i c k l y  make t h e  

n e c e s s a r y  d e c i s i o n s  i n  o r d e r  t o  e x p e d i t e  ' t h e  comple t ion  

o f  work i n  t h e  r e g i o n s .  

A s  a  p a r t  o f  t h e  t h r u s t  t o  r e d u c e  a b s t r a c t i o n  

i n  t h e  r e s o l u t i o n  of  i ssues ,  a u d i t o r s  and a t t o r n e y s  

shou ld  be conv'inced t h a t  t h e  f a s t e s t  way t o  

r e s o l v e  issues is  w i t h i n  t h e  c o n t e x t  o f  a proposed 

r e m e d i a l  a c t i o n .  



The regions  should be encouraged to  take a  p o s i t i o n  

on an i s sue  by d r a f t i n g  an NOPV s e t t i n g  f o r t h  

t h e i r  pos i t i on  on t h e  p a r t i c u l a r  i s s u e .  I t  w i l l  be . 

imperative for  OC and OGC to  ru l e  on the  submitted 

NOPV immediately. In the  review process ,  OC and OGC 

should gene ra l l y  t r y  to  s u s t a i n  a l l  p o s i t i o n s  which a r e  

reasonable a p p l i c a t i o n s  of the  r e g u l a t i o n s ,  even i f  

these  . p o s i t i o n s  -are not the only reasgnable.  a p p l i c a t i o n s .  

. . 



These d r a f t  N O P V s ,  R O s ,  and C O s  would become 

the  b a s i s  fo r  developing i s sue  papers t o  e s t a b l i s h  

precedent  fo r  those t o p ' l e v e l  items whi.ch ar:e 

recognized a s  having far- reaching e f f e c t s .  Some. , 

s p k c i f i +  examples where t h i s  ind iv idua l  NOPV approach 

is thought t o  have a p p l i c a b i l i t y ' a r e  (1) the  handling 

of c o s t  t r a n s f e r s  between cos t  pools a f t e r  the a u d i t  

has'shown the  amount of c o s t  a v a i l a b l e  f u r  t r ansLer  

was in e r r o r ,  and ( 2 ) ,  s i t u a t f o n s  i n  which a f i r ~ n  1s . 

required t o  make refunds i n  l i e u  of s t r i c t .  a p p l i c a t i o n  

of the  equal app l i ca t i on  r u l e s .  

6 . 4 . 6  Real i y n  Resources ----- 
Because RARP teams a r e  concen t ra t ing  t h e i r  

e f f o r t s  on aud i t i ng  base period c o s t s ,  the  c l a s s  of 

purchaser a rea  and. o ther  high p r i o r i t y  a r e a s  (such as  

s p e c i a l  req'uests from Nat ional  O f f i c e ) ,  they do not  

have s u f f i c i e n t  resourc,es t o  achieve concur ren t ly  

adequate a u d i t  coverage in crude production and N G L s :  

y e t  th'ese l a t t e r  a r ea s  involve the  c o s t s  i n t o  the 

r e f i n e r y  t h a t  under l i e  a l l  v i o l a t i o n s .  Adequate 



a u d i t  c o v e r a g e  c o u l d  be a c h i e v e d  s i m u l t a n e o u s l y  

i n  c r u d e  p r o d u c t i o n  and NGLs by u t i l i z i n g  non- 

RARP p e r s o n n e l  p r e s e n t l y  working on i n d e p e n d e n t  

c r u d e  p r o d u c e r s  and i n d e p e n d e n t  NGL p l a n t s .  

G e n e r a l l y  t h e s e  non-RARP a u d i t o r s  a r e  

l o c a t e d  i n  o i l  p r o d u c i n g  a r e a s  where most  m a j o r  

r e f i n e r s '  p r o d u c t i o n  . r e c o r d s  a r e  l o c a t e d .  .Thes,e i n d e p e n -  

d e n t  c r u d e  p r o d u c t i o n  and :NGL a u d i t o r s  s h o u l d  b e  

r e a s s i g n e d  t o  a u d i t  ma jo r  refiners' c r u d e  and NGL' 

* p r o d u c t i o n  r e c o r d s  l o c a t e d  'in t h e  a u d i t o r s ' .  g e o g r a p h i c  

a r e a  i r r e s p e c t i v e  of which r e g i o n  h a s  a u d i t  r e s p o n s i b i -  

l i t y  f o r  t h e  ma jo r  r e f i n e r  and of 'where t h e  r e f i n e r s '  

h e a d q u a r t e r s  a r e  l o c a t e d .  ~ h e s e  non-RARP a u d i t o r s  

would he  an  a d j u n c t  t o  t h e  c o g n i z a n t  RARP teams u n t i l  

t h e i r  r e s p e c t i v e  a s s i 9 n m e n . t ~  a r e  c o m p l e t e d .  A 1  t h o u g h  

t h e i r  p a r t i c i p a t i o n  would r e q u i r e  c o o r d i n a t i o n  w i t h  

t h e  c o g n i z a n t  RARP t e a m ,  t h e y  would work t h e i r  s e g m e n t s  

of t h e  a u d i t  r e l a t i v e l y  i n d e p e n d e n t l y  from t h e  r e q u l a r  

RARP t'eam and would n o t  r e q u i r e  any s i g n i f i c a n t  

r e t r a i n i . . n g .  . . , . 

The number of non-RARP p e r s o n n e l  t h a t  would 

be r e q u i r e d  t o  .be , r e a s s i g n e d  t o  RARP would depend  on 

(1) t h e  p r e s e n t  s t a t u s  o f  c r u d e  and N G L  a u d i t s  a t  

e a c n  major  r e f i n e r  , ( 2 )  t h e  p o r t i o n  of t h e  cr .ude and 

NGL . p r o d u c t i o n  u n i v e r s e  t o  be a u d i t e d ,  and ( 3 )  t h e  

t i m e  f rame  , t o  be e s t a b l i s h e d  f o r  a c h i e v i n g  c u r r e n c y  i n  



the c r u d e -  and NGL p r o d u c t i o n  a u d i t  a r e a s .  Given t h e  

' a s s u m p t i o n s  i n  ( 2 , )  and ( 3 ) ,  an.  a n a l y s i s  of  c o n d i t i o n s  

a t (  e a c h  r e f i n e r  . w i l l  d e t e r m i n e  t h e '  e x . t e n t .  .of t h e  

r e a l i g n m e n t  r e q u i r e d .  

0 I n s t i t u t i o n a l  A r r a n g e m e n t s  ........................ 
I t  is e v i d e n t  t h a t  t h e  m a s s i v e  e f f o r t  

h e r e  p r o p o s e d  w i l l  c r e a t e  e x t r a o r d i n a r y  n e e d s  of  many 

k i n d s .  ' I t  w i l l '  . r e q u i r e  l e , g a l ;  aud i  t.i ng., cnmpute r . ,  .. 

and management s k i l l s  .o f  t h e  h i g h e s t  o r d e r .  . .Those  

p o s s e s s i n g  such s k i l l s  w i t h i n  t h e  age .ncy.  w i l l  h a v e  
. . 

t o  be  s u p p l e m e n t e d  by p e r s o n s  .now o u t s i d e .  t h e  a g e n c y .  

. H i r i n g -  . . o u - t s l d e  the C i v i l  S e r  ive. system is ,  i n d i s p e n s a b l e  

i f  . the n e c e s a r y  s k i l l s  a r e  t o  be  s e c u r e d .  S u f f i c i e n t  

s u p e r - g r a d e  l e v e l s  m u s t  be made a . v a i l a b l e ,  and 

h i r . i n g  p r o c e d u r e s  a c c e l e r a t e d ,  i f  t h e  prog.ram 

is eo h a v e  any c h a h c e  of: a ~ c o ~ ~ l i s h i n g  i t s  g o a l s .  

I t  c a n n o t  be  e m p h a s i z e d  s u f f i c i e n t l y  t h a k  t h e  

demands oE t h i s  u n d e r t a k i . n g  w i l l  r e q u i r e  s k i l l s  

t h a t  ' a r e  e x t r e m e l y  d i f f i c u l t  t o o b t a i n  a n d a c e  v e r y  ,J 

d e a r  i n  t h e  p r i v a t e  s e c t o r .  I f  i n d i v i d u a l s  c a n  

be found  who a r e  w i l l i n g  t o  p a r t i c i p a t e  i n  t h e  

t a s k ,  t h e  a g e n c y  mus t  be a b l e  t o  o f f e r  a t  l e a s t  

some of  them s u p e r g r a d e s  s o  t h a t ,  a t  t h e  l e a s t ,  

s u c h  i n d i v i d u a l s  a r e  p r o v i d e d  maximum s t a t u r e  

e v e n  i f  s a l a r i e s  a r e  n o t  c o m p a r a b l e  t o  what  t h e y  

were e a r n i n g  i n  t h e  p r i v a t e  s e c t o r .  



¬	Ë his .massive ef fo rk  w i l l  a l s o  . require  new . i n t e rna l '  

proced:ure.s; .and., probably,  new or-gariizat ional  . u r i f ' t s  .. 
Management' per.sonnel. m u s t  tie. ab3e . to respond .ex tremei'.y 

quickly  to  whatever reorgan iza t ion  ar'rai-lgements t h i s  ' -  

, . 
, . . . 

i n t e n s i f i e d  program requires. . '  : : . ., . , , . .  .. , . .  . .. . . .  

Not only m u s t .  tlie're be ' a  h'ighly concent 'rated and 

def ined e f f o r t  ,. but  the  se r iousness  .and commitm"enf., af 

the  .Administration t o  t h a t  ;e'f f o r t  m u s . t  ,be unkista.k.ably 

c l e a r .  ' :It  is the view of the 'Task Force ' t h a t  ' . a l i .  of 

the  var ious  cons ide ra t i ons  a r e  probably bes t  served'  

by the  c r e a t i o n  o f ,  a  spec ' ial  off i c e  'to head fh'e i n t e n s i f i e d  

r e f i n e r  coverage e f f o r t .  ' The Task Force - .be l ieves  t h a t  

t he ,  head of t n i s .  spec i a l  off  i c e  should have th'e q r ea t , e s t  

pos s ib l e  autonomy and should r epo r t  a t '  the  h ighes t  - p o s s i b l e  

l e v e l  of the ~ e p a r t m e n t  of .Energy, '  without compromis~ing 

the e f f e c t i v e n e s s  of the  agency's  o ther  prog'ram a c t i v ' i t i e s .  

Such an o f f i c e  .should,.  ,in t h e  view of the  Task. ' ' . '  

Force, be. he.aded by a n  a t t o rney  with consi.derab1.e ex'perience 

i n  li ti.ga't.ion' and prosecut ion.  The o f f i c e  ,should have' 

r e s p o n s i b i l i t y  for  .organizing t h e  RARP program, .impl.ementing 

i t ,  and taking whatever cour t  ac.tion. might be necessary 

to  enforce  .compulsory process or obta in  recoveries ' .  " 



6.4.7 Improved Access  t o  Records  - 
. . ---- 

A t  t h e  p r e s e n t  t i m e  most RARP team a r r a n g e -  
'' * . ,  . . .  . 

ments  f o r  a c c e s s i n g '  r e c o r d s  and i n f o r m a t  ion  a r e  
. . .  . . . . .  . . s  

b o t h  v e r y  fo rma l  and v e r y  r e s t r i c t i v e .  I n  most 
, .  . 

c a s e s  a u d i t o r s  make a l l  r ' eques t s  f o r  r e c o r d s  

and i n f o r m a t i o n ,  i n c l u d i n g  q u e s t i o n s  r e g a r d i n g  
. . 

r e f i n e r  o p e r a t  i o n s  and s y s t e m s ,  i n  w r i t t e n  forin 
. . 

and s u b m i t  t h e  r e q u e s t s  t o  an  e s t a b l i s h e d  company 

c o n t a c t .  A f t e r  t h e  company c o n t a c t  accumula t e s  
. . 

t h e  r e q u e s t e d  r e c o r d s  and i n f o r m a t i o n  and p r e p a r e s  
. . 

w r i t t e n  r e s p o n s e s  t o  t h e  a u d i t o r ' s  q u e s t i o n s ,  i t  i s  

g e n e r a l l y  reviewed a t  one  o r  more l e v e l s  w i t h i n  t h e  

company. A t  many r e f i n e r s ,  a l l  d a t a  and i n f o r m a t i o n  

i s  rev iewed by company c o u n s e l  b e f o r e  i t  is f u r n i s h e d  

t o  t h e  a u d i t o r s .  I n  many c a s e s ,  a u d i t o r s '  q u e s t i o n s  
. . ,  . 

a r e  answered by company c o u n s e l .  

A t  some r e f i n e r s ,  a u d i t o r s  a r e  d e n i e d  d i r e c t  a c c e s s  

t o  t e c h n i c a l  p e r s o n n e l  and ,  i n  some. i n s t a n c e s ,  
. .; 

r e q u e s t s  f o r  e x p l a n a t i o n s  r e g a r d i n g  t h e  companies '  

a c c o u n t i n g  s y s t e m s  have  been d e n i e d  o r  a u d i t o r s '  
. . 

e f f o r t s  t o  g a t h e r  s y s t e m s  i n f o r m a t i o n  have been 
. . 

f r u s t r a t e d .  some companies  w i l l  p r o v i d e  o n l y  

r e c o r d s  t h a t  a r e  s p e c i f i c a l l y  r e q u e s t e d  by t h e  

a p p r o p r i a t e  company t e r m i n o l o g y ,  l a b e l  



. - 

o r  p r e c i s e  i d e n t i f i c a t i o n .  I n  some a u d i t s ,  i f  t h e  
. . 

a u d i t o r s  d o  n o t  u s e  t h e  p r o p e r  company t e r m i n o l o g y  

i n  t h e i r  r e q u e s t s ,  t h e  company c o n t a c t  w i l l  r e t u r n  

t h e  r e q u e s t s  on t h e  g r o u n d  t h a t  t h e  company d o e s  

n o t  have  t h e  r e c o r d s  ' d e s c r i b e d  a c c o r d i n g  t o  t h e  

a u d i t o r ' s  t e r m i n o l o g y .  The r e c o r d  r e q u e s t  p r o c e s s  
. . 

t h e n  b e g i n s  a l l  o v e r  a g a i n .  

Because  of t h e  c o m p l e x i t y  of t h e  r e f i n e r s '  

a c c o u n t i n g  s y s t e m s ,  t h e  a u d i t o r s  c a n n o t  p o s s i b l y  know 

t h e  e x i s t e n c e  of  t h e  many r e c o r d s  t h a t  a r e  a v a i l a b l e  

and how t h e y  f l o w  and i n t e r f a c e  w i t h i n  t h e  company ' s  

a c c o u n t i n g  s y s t e m  w i t h o u t  making a  c o m p r e h e n s i v e  

r e v i e w  of t h e  i n t e r n a l  c o n t r o l  s y s t e m s ,  b o t h  f i n a n c i a l  

and management. T h i s '  r e v i e w  must  i n c l u d e  a  compre- 

h e n s i v e  s y s t e m s ' a n a l y s i s .  I n  a l l  a u d i t s  of m a j o r  

r e f i n e r s ,  i f  s u c h  a  r e v i e w  h a s  ' n o t  a l r e a d y  been  

c o n d u c t e d ,  i t  mus t  be  t h e  f i r s t  p r i o r i t y .  

I n  a d d i t i o n ,  a r r a n g e m e n t s  w i t h  r e f i n e r s  

mus t  be  r e d e t e r m i n e d  i n  o r d e r  t o  improve t h e  

a u d l t o r s  ' a c c e s s  t o  r e c o r d s ,  d o c u m e n t s ,  i n t o r m a t i o n ,  

and t e c h n i c a l  p e r s o n n e l  and t o  r e d u c e  t h e  t u r n - a r o u n d  

time of s u c h  r e q u e s t s .  



Cooperation of. the ma jor..refineries or the FEA.. use of 

compulsory process is imperative if FEA is to:ascertain . .  

refinersl.comp$iance with the prickng.regulations. The 

volume of.records and transactions at a.major refiner is so 

immense, their operations and accounting systems; are.so 

complex and the application of FEA'scurrentregulations to 

actual refiner practices is so .difficult, that:.without ;. 

full access, . K A W  audits cannot be conducted effectively. 

Most major. refiners have tolerated FEA auditqrs as . . 

a teinporary nuisance assuming that deregu1ation:of the., 

industry was imminent. There.have been many instances 

were refiners have used delaying tactics to inhibit fact 

and document gathering by auditors and postpone the reso- 

lution of issues: Refiners have been reluctant, perhaps . 

because of the apparent impermanence of the agency's 

compliance program, as well as other reasons to commit 

the necessary resources to speed up the audit and issue 

resolution processes. , 



: FEA shou ld  seek  commitment from t h e  h . i ghes t  

o r g a n i z a t i o n a l  l e v e l s  a t  e a c h  major r e f i n e r  t o  (1) 

p r o v i d e  d i r e c t  a c c e s s  t o  t h e  company's computers ;  

( 2 )  p r o v i d e  t h e .  n e c e s s a r y  r e s o u r c e s  t o  f a c i l  i t a ' t e  

F E A ' s  a u d i t s  and ( 3 )  approach  t h e . f a c t  f i n d i n g  p a r t  

o f  t h e . a u d i t s  w i t h  c o o p e r a t i o n .  These r e s o u r c e s  

may i n c l u d e  more company.personne1  t o  s e r v i c e  

FEA a u d i t o r s  ( i n c l u d i n g  making t e c h n i c a l  p e r s o n n e l  

r e a d i l y  a n d  d i r e c t l y  a c c e s s i b l e  t o  FEA a u d i t o r s  

when n e c e s s a r y ) ,  o r  p r o v i d i n g  a s s i s t a n c e  t o  FEA 

a u d i t o r s  i n  u t i l i z i n g  t h e  companies '  machine 

s e n s i b l e  ( c o m p u t e r )  r e c o r d s .  

I f  FEA c a n n o t  s e c u r e  t h i s  commitment from major  

r e f i n e r s ,  t h e n  i t  m u s t  a d o p t  a  more a g g r e s s i v e  p o s t u r e  i n  

o r d e r  t o  f u l f i l l  i t s  needs .  The a u d i t o r s  w i l l  have t o  

r e d u c e  t h e i r  t o l e r a n c e  f o r  d e l a y s  and e x c u s e s  and t h e  

agency w i l l  have t o  u t i l i z e  a l l  of  i t s  t o o l s  and a u t h o r i t y  

t o  overcome r e s i s t a n c e  by r e f i n e r s .  V a s t l y  i n c r e a s e d  

use  w i l l  have t o  be made o f  S p e c i a l  Repor t  O r d e r s ,  

subpoenas ,  i n t e r r o g a t o r i e s  and i n j u n c t i o n s .  I n  a d d i t i o n ,  

t h e  agency m u s t  r e c o n s i d e r  i t s  l i b e r a l  and t i m e  consuming 

a d m i n i s t r a t i v e  a p p e a l s  p r o c e d u r e s  a p p l i c a b l e  t o  SRO's 

and subpoenas  and w i l l .  have t o  be w i l l i n g  t o  e n f o r c e  

s w i f t l y  and v i g o r o u s l y  a l l  agency  compulsory a c t i o n s .  



6 .4 .8 .  I n t e g r a t i o n  of Computer Exper t i se  W i t h  RARP --------- ----- 

6.4 .8 .1  Why. Computer Exper t i se  ~ u s t  be --------------- 
In t eg ra t ed  I n t o  R A R P ' A U ~ ~ ~ S  

- - - p e p - -  

' '  . . .  I f  FEA 'is to  e s t a b l i s h  an- e f f e c t i v e  ' . 

( o r .  long-'term) Complian.ce program, it m u s t  address  

t he  r e a l i t y  of the  s i t u a t i o n  faced by r e f i n e r  a u d i t o r s  

who dea l  with massive a'mounts' of da t a  and work 

with computer generated records  a t  major ' i n t eg ra t ed  

oil companies. The vof umc of t r a n s a c t i o n s  recorded 

by a  major -o i l  company is enormous. Between one- 

half  m l l l i o n  and one mi l l i on  s a l e s  t ransac t ' ions  

can be generated per month a t  a  l a r g e  i n t eg ra t ed  

r e f i n e r .  A t  one r e f i n e r ,  the .  aud'it  of the  c l a s s  

of purchaser area  involved a  universe 

of almost 30,000,000 t r a n s a c t i o n s .  Most . l a rge  

o i l  cqmpanies have thousands of production p r o p e r t i e s  

which they opera te .  Data recorded each month involves  

t e n s  of thousands-of t r a n s a c t i o * ~ .  An a u d i t  of non- 
. , 

product  c o s t s  invhlves reviewing a t  l e a s t  e i q h t '  expense . , ,  

account c a t e g o r i e s  fo r  each r e f i n e r y  and admin i s t r a t i ve  

o f f i c e  operated . by  t h a t  cnmpany which, aga in ,  invo lves  

thousands of t r a n s a c t i o n s  per month. These a r e  only a  



few examples  of  t h e  h i g h  t r a n s a c t i o n  volume a r e a s  

e n c o u n t e r e d  by.RARP teams.  

O i l  companies  cope  w i t h  t h i s  t r a n s -  

a c t i o n  volume by u t i l i z i n g  s o p h i s t i c a t e d  computer equip-  

ment and computer sys t ems  and by ma in t a in - ing  l a r g e  

, depa r tmen t s  o f  computer s p e c i a l i s t s .  A u d i t i n g  d a t a  

' g e n e r a t e d  by t h e s e  computer . . sys t ems  , r e q u i r e s  a s ,  much 

e x p e t t i s e  a s  a c t u a l l y  c r e a t i n g  t h e  d a t a .  

Recogniz ing  t h e  s o p h i s t i c a t e d  ADP 

a u d i t  envi ronment  t h a t  e x i s t s  a t  l a r g e  o i l  companies ,  

t h e  f o l l o w i n g  a r e  some o f  t h e  b e n e f i t s  which would be 

o b t a i n e d  by hav ing  computer e x p e r t i s e  w i t h i n  RARP: 

. - 
1. B e t t e r  c a p a b i l i t y  of  

u t i l ' i z i n g  l a r g e  amounts o f  i n f o r m a t i o n  s t o r e d  i n  

mach ine - sens ib l e  form i n  o r d e r  t o  speed  up a u d i t s . '  

2 .  Expanded s o u r c e  of  e x i s t i n g  ' 

r e c o r d s .  and i n f o r m a t i o n .  

3 .  B e t t e r  u n d e r s t a n d i n g  of  a c c o u n t i n g  

s y s t e m s ,  p o l i c i ' e s  and p r o c e d u r e s .  

4 .  ~ n h a n c e d  a b i l i t y  fo r ,  c o n f i r m i n g  

t h e ~ a c c u r a c y  and comple t enes s  o f  i n f o r m a t i o n .  



0 Expanded Source  of E 'x i s t i ng  Records  ............................. 
Many r e f i n e r s  r e q u i r e  t h a t  RARP a u d i t o r s  

r e q u e s t i n g  r e c o r d s  be s p e c i f i c  i n  t h e i r  i d e n t i f i c a t i o n  

of t h o s e  r e c o r d s .  Obvious ly ,  i f .  t h e  a u d i t o r s  do n o t  

know a l l  t h e  v a r i o u s  t y p e s  of r e c o r d s  t h a t  a r e  a v a i l -  

a b l e ,  it is d i f f i c u l t  f o r  them t o  make s p e c i f i c  r e q u e s t s .  

By compil  inq  a  computer sys t ems  environment  a n a l y s i s ,  

t h e  a u d i t o r s  , ~ would,  know e x a c t l y  what r,e.cords a r e  a v a i l -  

a b l e  i n  hard copy form. 

0 B e t t e r  U n d e r s t a n d i n ~ o f  Account ing Systems 
---------mi.*.-------- ------------------ 

With a  computer .  sys tems  a n a l y s i s  and . t h e  

a ~ i l i t y  t o  read program documen ta t ion ,  t h e  a u d i t o r s  

cou ld  o b t a i n  a 'much  b e t t e r  u n d e r s t a n d i n g  of t h e  v a r i o u s  

a c c o u n t i n g  sys tems .  

Systems and program documenta t ion  c o n t a i n  

p r e c i s e  d e s c r i p t i o n s  of r eco rd  f low pr 'ocedures .  By 

r ev i ewing  t h i s  documen ta t ion ,  a u d i t o r s  would know 

e x a c t l y  what s o u r c e  documents a r e  g e n e r a t e d ,  t h e  purpose  

of  t h o s e  documents ,  t h e i r  s o u r c e ,  and t h e i r  r e l a t i o n s h i p  

t o  t h e  r eco rd  f low and t h e  a c c o u n t i n g  sys tem.  

0 A b i l i k v  t o  Confirm t h e . A c c u r a c v  of Data  

By having t h e  c a p a b i l i t y  t o  read computer 

program documen ta t ion ,  t h e  a u d i t o r s  wnl.lld be i n  a b e t t e r  



p o s i t i o n  t o  con f i rm  t h e . a c c u r a c ~ y  and c o m p l e t e n e s s  o f  
. . . . . . ,  . . .  . . 

computer -genera ted  i n f o r m a t i o n .  A u d i t i n g . i n  an  ADP 

environment. r e q u i r e s  e v a l u a t i n g  and t e s k i n g  t .he ..:: : . 

o i l  companies '  computer programs.  T h i s ' m a y  i n v o l v e  . . .  

mere ly  a n a l y z i n g  program documen ta t ion ,  but i n . s o m e  . 

c a s e s  i t  might  . i n v o l v e  making 'test r u n s  t o  a s c e r t a i . n - : .  

i f  t h e  p rog ram.does  what the .company s a y s  i t  d o e s .  

- . 0 ' C a p a b i l i t y  t o  u t i l i z e  -Machine Sens i . b l e - .  ----------------- 
Records i n  Order t o  Speed up A u d i t s .  ; 
---I------------------ 

. T h e . p r , i n c i p a l  . . b e n e f i t '  . . of  . < .  computer e x p e r t i s e  

i n  t h e  RARP a u d i t s  would be t h e  c a p a b i l i t y - o f  u t i l i z i n g  

t h e  o i l  companies '  d a t a  . ba ses  s t o r e d  , i n  mach ine - sens ib l e  

. f o r m .  The o i l  companies h a v e . i n n u m e r a b l e  r e c o r d  f i l e s  

s t o r e d  on t a p e ,  d i s c s ,  e t c . ,  which c o u l d  be a c c e s s e d  

,wi th  a p p r o p r . i a t e  computer programs.  . 

. .  I n  a r e a s  . s u c h  a s  c l a s s  o f  p u r c h a s e r , :  

r e c o v e r i e s ,  ! .crude p r o d u c t i o n ,  non-product  c o s t s ,  e t c . ,  

a u d i t o ' r s  m u s t  W O K  k w i t h  g r e a t  numbers o f  t r a n s a c t i o n s .  

, I n . m o s t  c a s e s ,  it. is ,  n e c e s s a r y  t o  a u d i t  . t h e s e  a r e a s  : . 

w i t h  compu te r - se l ec t ed  d a t a .  In .some c a s e s ,  -. t h i s  ,may: 

r e q u i r e t h e  s e l e c t i o n ,  compar i son , .  c a l c u l a t i o n ,  . . .  

r e a r r a n g e m e n t  o r  summar iza t ion  o f  d a t a :  i n  o t h e r  c a s e s ,  



it may require only a computer-generated, statistically 

selected sample. When dealing with the voluminous~amount 

of data which R A R P  auditors are confronted with, it is 
. . 

not practica.1 to attempt to sample statistically without 

the use of a computer program application. 

FEA generally has the authority t.o require 

that refiners produce records in auditable form. However, 

because of the complexities involv2d j..n accessing 

and reformatting data from various dat,a bases, A D P  

expertise is nece'ssary just to -adequately communicate 

and coordinate RA'RP auditors' needs to the refiners' 

A D P  personnel. More importantly, ADP expertise is 

required to properly evaluate the computer-generated 

material and the procedures and programs used.to access 

the material. 

I11 sulue cases ,  It might be necessary for 

the F E A  to write its own programs and to run its own 

computer applications from the r ~ f i ~ e r s '  d a t a  b a c c ~ .  

In other cases, it'might, be possible to uti.lize some 

existing commerical program packages deve,loped 

by nat'ional 'accounting firms. These commercial packages 

are designed to perform standardized functions and 

generally are not adaptable for specialized needs. They 

could be used, however, to do standard statistical 



sampling. The advantages df ' these  pac'kages a're . t h a t  they 
, . 

a re  immediately ' a v a i l a b l e  and a r e  r e l a t i v e l y  simple t o  

use. ' 1n any event  ,' the RARP program ne'eds ADP e x p e r t i s e .  

The packages could' be developed 

by the  company or by FEA - e i t h e r  in-house or by a  
. . 

commerciai c o n t r a c t .  
. . . . 

6.4.8.2' How t o  I n t e g r a t e  computer ~ x p e r t i ' s e  -------------- 
. . . . . . 

i n  RARP Audits  --------- 
Implementation of computer e x p e r t i s e  . in. 

RARP a u d i t s  is not a ' s h o r t  term propos i t ion .  I t  not  

only  w i l l  take t ime,  but it may r equ i r e  cons iderab le  , .  

resources .  Furthermore, it. may cause .some i n t e r p r e t i v e ,  . 

ques t ions  and may p r e c i p i t a t e  r e s i s t a n c e  by r e f i n e r s .  

In order t o  succes s fu l l y  i n t e g r a t e  computer e x p e r t i s e  

i n  EURP. a u d i t s ,  the  following a r ea s  m u s t  be addressed: 

1. Meet any cha l lenges  t o  l e g a l  

. a u t h o r i t y .  

2 .  .Secure cooperat ion from r e f i n e r s ,  

, or r equ i r e  a c c e s s .  t o  computers. 

3 .  Obtain add i t i ona l  spec i a l i zed  . . 

s t a f f i n g .  . .  . 

4 .  Train aud i to r s .  



0 Legal AuthoriQ . . . . - . .. - . , . a :  

. , . . The .agency m u s t  m0'v.e q u i c k l y .  t o .  meet  any.  

, c h a l l e n g e s  t o  . i . t s . - l e g a l .  aut .hor i t y  t o  r e q u i r e  t.he 

p r o d u c t i o n  .of machine s e n s i b l e .  r e c o r d s  . i n  ad.di t i .on : t o .  

s y s t e m s  a n d  program. documenta t  i on . .  I-f t h e  agency  

a u t h o r i t y  -is n o t  c . l . ea r ly  e s t , ab l i she :d  i n i . t i a l l y ,  i t  

could .  s e v e r e l y  d e l a y  and' f r u s t . r a t e  t h e .  program. 

0 Seek .Coope ra t ion  - o,f O i l  Compan.ies 

: The c o s t  o f  a c c e s s i n g  .machine s e n s i b l e  

r e c o r d s  (programming and computer  t i m e )  may be a 

b a s i s  f o r  r e s i s t a n c e  on t h e  p a r t  o f  r e f i n e r s .  F u r t h e r -  

more,  r e f i n e r s  w i l l  n o t  . n e c e s s a t  i ly , .  be. i n c l i n e d  t o  make 

: .:FEA.',s.. a u d i t s .  . e a s i e r .  and more pr:odu'ctive.. . T h e r e f o r e ,  i t  

-. .is d e s i r . a b l e  t o  s e c u r e  t h e  c o o p e r a t i o n  of . , t :he  .ma jo r  

r e f i n e r s  a t  t h e  h , i g h e s t  l e v e l s .  o f  t h e  .company. T h i s  

.. migh t  r e q u i r e  some. d i s c u s s i o n  w i t h  , t h e  companies  and t h e  

h i g h e s t  l e v e l s , .  o f  FEA .and/or  t h e  Department . . 

F a i l i n g  c o o p e r a t i o n . ,  FEA. m u s t  u t i l i z e  , . 

i t s .  l e g a l  a u t h o r i t y  f o r  . . a c c e s s  t o  r e c o r d s .  

0 Obta in  ~ ~ e c i a l i z ' e d  S t a f f i n g  

The development  o f  computer c a p a b i l i t i e s  

, w i l l  r e q u i r e  a d d i t i o n a l  s t a f f i n g .  Tn order  t o  d e a l  

w i t h  t h e  h i g h l y  complex computer s y s t e m s  employed by 

major  o i l  c o ~ n p a n i e s ,  e x p e r i e n c e d  computer s y s t e m s  



I .  

a n a l y s t s  and computer programmers m u s t  be  r e c r u i t e d .  

Because,  .FEA h a s  immediate needs  i n  t h . i s  a r e a ,  t h e r e  , i s  

n o t  s u f f i c i e n t  time t o  t r a i n  a u d i t o r s  t o  be  programmers . . 

, and s y s t e m s  a n a l y s t s .  Some o f  t h e  FEA a u d i t o r s  may. 

a l r e a d y  have computer e x p e r t i s e  and.may have 
. . 

t h e  c a p a . b i l i t y  o f  assuming programming. f u n c t i o n s  '. . : 

w i t h o u t  e x t e n s i v e  t r a i n i n g .  They, of  c o u r s e ,  w i l - l  

be  used b u t  t h e  number i s  r e l a t i v e l y  s m a l l .  

I t  i-s a l s o  p o s s i b l e  f o r  FEA t o ,  

c o n t r a c t  f o r .  s y s t e m s . a n a l y s t s ,  programmers and 

computer t i m e ,  i f  n e c e s s a r y .  

0 Audi to r  T r a i n i n g  -- 
' I n  . a d d i t i o n  t o  h a v i n g .  e x p e r i e n c e d .  s y s t e m s  

a n a l y s t s  and programmers,  t h e  RARP program wi . l . 1  r e q u i r e  

a u d i t o r s  w i t h  computer t r a i n i n g  s o  t h a t .  t h e s e  a u d i t o r s  

( .  

w i l l  b e  a b l e  t o  r e c o g n i z e  and i d e n t i f y  a u d i t  a r e a s  t h a t  

a r e  s u s c e p t i b l e  t o  computer a p p l i c a t i o n s  and be- a b l e  t o  

communicate t h e i r  n e e d s ,  t o  programmers.  T h i s  d o e s  n o t  

r e q u i r e  e x t e n s i v e .  programming t r , a i n i n g ;  it o n l y  r e q u i r e s  

awareness  t r h i n i n g  and oan be accompli.sher3 i n  5 days or: 

l e s s .  



Organ iza t i ona l ly ,  there.  'needs t o  be s t rong 

c e n t r a l  coord ina t ion  and func t iona l  suppor t  a t  the  

National  Off ice.' Regional o f f i c e s  with heavy .RARP 

a c t i v i t i e s  should have a t  l e a s t  one systems a n a l y s t  
.-... ." . 

w i t h  app rop r i a t e  programmer suppor t .  In a d d i t i o n ,  

each RARF team should have an audi tor  with some 
. . 

degree' of programming c a p a b i l i t y  t o  coord ina te  .the 
. . . . 

a u d i t  team's needs with the r e f i n e r  and t h e  Regional 

c'omputer s p e c i a l i s t s  and to. a s s i s t  with programming 

requirements .  

' ~ f t e r  complefing s t a f f i n g  and t r a i n i n g  

g o a l s ,  the f i r s t  s t e p  in  the implementation of a  . 

computer program should be conducting computer systems 

environment, ana,lyses a t .  a l l  t a rge ted  r e f i n e r s .  This 

c o n s i s t s  of reviewing the  companies' hardware con£ igura-  

t i o n s ,  t h e i r  systems documentation, and t h e i r  r epo r t  

ca ta logues .   hi's would' t a k ~  from t w o  to  four weeks for  

each ta rge ted  r e f i n e r .  The rea f t e r ,  app rop r i a t e  a u d i t  

a r e a s  a t  these  r e f i n e r s  should be i d e n t i f i e d  .'fo-r 

p o t e n t i a l  computer a s s i s t a n c e  a u d i t s .  



It is envisioned that each audit team 

would include a low level auditor/computer specialist, 

and each team's increased awareness of computer appli- 

cations would enable it to request Regional Office 

assistance for higher level computer expertise. 
.' . 

Regional Offices, with 'a small number of specialists,. 

would be able to serve several audit teams. When 

necessary, Regional Office could draw upon the resources 

of the National Office. . The National Office would provide 

the necessary services t,o Regi.ona1 Offices whose RARP 

activities are sufficient to justify their own staff 

of specialists. 

6.4.9 Benefits of.Third-Party Litigation ------------ 
For various reasons, private actions 

under FEA's pricing regulations have.not been 

frequent. Such actions could have a substantial 

deterrent effect and could precipitate more 

voluntary compliance by the major refiners. One extremely 

thoughtful suggestion from outside FEA and the Task 

Force was to require all major refiners t n  disclose to 

each of their purchasers on each invoice the class of 

purchaser,the May 15, 1973 selling price for that class, 

and the increment of cost increase being applied to 



c o m p r i s e  t h e  c u r r e n t  s e l l i n g  p r i c e  on t h a t  i n v o i c e . .  

T h i s  s y s t e m  would e n a b l e  t h e  p u r c h a s e r . ,  on h i s  own 

r e c o u r s e ,  t o  c h a l l e n g e  a n y  o f  t h e  e l e m e n t s .  mak ing  up 

h i s  p r i c e ,  and  ' s h o u l d  a l s o  p r o v e  h e l p f u l  t o  FEA i n  i t s  

p o l i c i n g  f u n c t i o n s .  

The  T a s k  F o r c e  b e l i e v e s  t h i s  s u g g e s t i o n  h a s  

s u f f i c i e n t  m e r i t  t o  w a r r a n t  ' f u r t h e r  a n a l y s i s  by  FEA, 

r e a l i z i n g  t h a t  some r e g u l a t o r y  c h a n g e s  would be 

' r e q u i r e d .  



6.5 Conversion -- to a self-Reporting System 
'. 

6.5.1 . Overview . . 

As previously discussed (Report Section . a 6.2) FEA's 

pr.esent compliance and enforcement strategy toward 

monitoring the petroleum industry is one of "blanket" , 

audit coverage., . . In addition to increased emphasis at 

the major refiners,' the Task Force recommends that 

FEA attempt to devise and implement a self-reporting, 

system for several segments of the industry. 

The Task Force sought to determine if the regulations 

as presently written were translatable into a self-reporting 

.form which would be along the lines of the .familiar. 

IRS-1040 form and which would on its face disclose 

violations, provide indicators or predictors for other 

violations and permit the generation of statistical 

information for profiles of the firms. It was recognized 

that a form could not disclose all mis~inderstanding 

or individual overcharges (except in,the producer area) 

because of the aggregation of the information on the 

To demonstrate the feasibility of a self-reporting 

system, the Task Force was briefed on the basic regulatory 

concepts of the price regulations for four segments of 

the petroleum industry and subsequently prepared draft . . 

self-reporting forms if none previously existed. If a form 

already existed, the Task Force reviewed the form to see 



if it could be made more useful for self-reporting purposes. 

Generally, the Task Force found that a self-reporting 

system was feasible for-both the producer and reseller/ 

retailer segments of the industry and that certain changes 

should be made to the present forms for refiners and gas 

processors. A detailed discussion pertaining to each form 

is presented later in this text. 

6.5.2 FEA' s Present Compliance and Enforcement 

Reporting System. The ,reporting system established by FEA - 
and its predecessor organizations serves a variety of 

purposes including energy development, pol icy analysis, 

and the implementation of both price and allocation 

regulations. Some reporting is necessary in order to comply 

with the requirements mandated by Congress in certain 

energy legislation. Data from these reports is used 

primarily for the evaluation and development of energy 

policy; e.g., Petroleum Industry Monthly Report for 

Product Prices (FEA form P302-M-1) required by P.L. 93-275 

to provide data for policy analysis. On theaother hand, 

still other reporting is directed toward regulatory 

compliance, e.g., Refiner's Monthly Cost Allocation Report 

(FEA form P110-M-1). These reporting requirements are 

.established by FEA'E regulations under authority granted by .' 

legislation. 



6 .5 .3  - F E A ' s  Use o f  i t s  Compliance and Enforcement ---- - 
R e p o r t i n g  System. D e s p i t e  t h e  a u t h o r i t y  g i v e n  F E A  by 

c e r t a i n  ene rgy  l e g i s l a t i o n ,  t h e  Agency h a s  n o t ; e x e r c i s e d  

t h i s  a u t h o r i t y  e f f e c t i v e l y  i n  t h e  a r e a  o f  i t s  " r e g u l a t o r y  

programs;"  i . e . ,  a  s e l f - r e p o r t i n g  sys t em h a s  n o t  been used .  

The P r e s i d e n t i a l  Task Force  on Reform of  FEA R e g u l a t i o n s  

i d e n t i f i e d  a  t o t a l  o f  43 s e p a r a t e  t y p e s  o f  r e p o r t s  r e q u i r e d  

o f  t h e  i n d u s t r y  by FEA. These  r e p o r t s  were found t o  be 

concerned  w i t h  v i r t u a l l y  e v e r y  a s p e c t  o f  p e t r o l e u m  

p r o d u c t i o n  and r e f i n i n g ,  a s  w e l l  a s  t h e  d i s t r i b u t i o n  o f  

a l l  t y p e s  o f  p r o d u c t s .  Although 24 o f  t h e  r e p o r t s  d e a l t  

d i r e c t l y  w i t h  r e g u l a t o r y  programs,  17  were r e l a t e d  t o  F E A ' s  

a l l o c a t i o n  -- r e g u l a t i o n s .  ' ( S e e  s c h e d u l e  "A" a t t a c h e d ) .  

Only 3 o f  t h e  r e p o r t s  i d e n t i f i e d  by t h e  P r e s i d e n t i a l  

Task Force  r e l a t e d  t o  F E A ' s  p r i c e  r e g u l a t i o n s .  These  a r e  - 
i n c l u d e d  i n  t h e  f o l l o w i n g  d i s c u s s i o n  c o n c e r n i n g  t h e  h i s t o r y  

of  FEA Compliance forms .  

6 .5 .4  H i s t o r y  o f  FEA Compliance Forms 

T h e r e  h a s  been a  m u l t i t u d e  o f  d a t a  c o l l e c t e d  from t h e  

p e t r o l e u m a , i n d u s t r y  by FEA, most  o f  i t  v i a  r e p o r t i n g  forms  

deve loped  f o r  R e g u l a t o r y  Programs Managers which s e r v e d  a s  

i n f o r m a t i o n  b a s e s . .  The. m a j o r i t y  o f  t h e s e  forms  c o l l e c t e d  

c o s t ,  p r i c i n g  and i n v e n t o r y  d a t a .  S t i l l  o t h e r s  p rov ided  

t h e  means . fo r  t h e  m o n i t o r i n g  o f  movements w i t h i n  t h e  

p e t r o l e u m  i n d u s t r y .  Few of  t h e  fo rms ,  however,  were 

deve loped  s p e c i f i c a l l y  f o r  d e t e r m i n i n g  Compliance w i t h  FEA 



regulations. Some forms did resemble the characteristics 

- of "self-assessment" reports demonstrating the respondent's: 
compliance with certain FEA price regulations. A,brief 

description of 5 such reports is provided below: 

6.5.4.1 Transfer Pricing Report; F70'1-M-0 

The F701 (which is still in use today) applies 

to each refiner that imports at least 500,000 barrels of 

crudeoil during the month or each refiner that imports 
I *  

crude oil from an ai'filiited entity during the' month. 

FEA uses the form to obtain full disclosure on costs and 

prices of the' movement of imported crude.oi1 and to identify 

exchange activity to the extent that unusual movements appear 

to occur. As.a compliance form, it provides the starting 

point for audit verification of company submitted data 

concerning product costs. The auditors, upon request for 

verification from FEA ~ e ~ u l a t o r ~  Programs, Operations, 

verify directly from company records the following numbers 

that appear on the form: (a) quantity of crude petroleum 

purchased, (b) average landed price calculations, (c) purchase 

price expressed on dollars per barrel, (d) transportation 
. e 

costs, (e) volume of imported crude acquired through exchanges. 

Upon receipt of the audit.results, FEA ORP, Operatio.ns, 

provides Compliance with names of companies in violation of 

transfer pricing regula'tions. Compliance prepares notices 

of probable disallowance (NOPD's) when the violation relates 



t o  excess  c o s t s  or  n o t i c e s  of probable v i o l a t i o n s  ( N O P V ' s ) .  

Transfe,r p r i c i n g  a u d i t  work i s  i n  va r ious  s t a g e s  of completion 

a t  28 f i rms .  

6.5.4.2 Domestic Crude O i l  Purchasers  Report;  - - 
P-124-M-0 

The P124 a p p l i e s  t o  each purchaser who o b t a i n s  

ownership and holds  t h e  t i t l e  of domestic crude o i l ,  including 

f i rms  tak ing  t i t l e  between a f f i l i a t e d  e n t i t i e s .  Approximately 

280 f i rms  submit t h i s  r e p o r t .  I t  provides  t h e  means f o r  FEA 

t o  monitor and enforce  t h e  weighted average f i r s t  s a l e  p r i c e  

(composite p r i c e )  of domestic crude.  The f i rms  m u s t  r e p o r t  

volumes, weighted average pr ices '  and t o t a l  amounts f o r  f i r s t  

purchaser r e l a t i n g  t o  o l d ,  new and s t r i p p e r  o i l .  

S t a r t i n g  w i . t h  t he  P-124 r e p o r t ,  t h e  aud i to r  v e r i f i e s  

t h e  volumes and p r i c e s  of t h e  t h r e e  c a t e g o r i e s  of o i l .  An 

i n i t i a l  a u d i t  is  conducted t o  determine i f  s e l e c t e d  f i rms  

prepared t h e  P-124 c o r r e c t l y .  ~ i . s c r e ~ a n c i e s  noted have 

r e s u l t e d  i n  t h e  requirements f o r  t h e  f i rm t o  resubmit 

t h e  P-124 .  A t o t a l  of 103 companies have been aud i ted .  

There have been 58 companies required t o  resubmit t h e  

P-124 r e p o r t s .  Some of t he  more' common r epo r t i ng  e r r o r s  

a r e :  1) not  including o i l  purchases ,  2 )  providing ' 

i n c o n s i s t e n t  r e p o r t s  of booked c o s t s ,  and 3 )  including 
. . 

products  o ther  than crude o i l  i n  r e p o r t s .  More comprehensive 

a u d i t  and v e r i f i c a t i o n  work i s  planned i n . t h i s  a r ea .  



6 . 5 . 4 . 3 '  ~ o m e s t i c  Crude O i l  Ent i t lement  . . ------------------ 
Proqram Ref iners  Monthly R e ~ o r t :  . 

The P103 "Ref iners  Monthly Report" i s  used 

by r e f i n e r s  t o  provide summary da t a  governing the  a l l o c a t i o n  

of old o i l  under the Crude O i l  A l loca t ion  Program. This form 

is both an informat ional  r epo r t  and an ope ra t i ona l  form. 

The  'Regulatory Program Manager uses the form to compute 

na t i ona l  averages and determine whether the  repor t ing  r e f i n e r  

is  a  buyer or. s e l l e r  of en t i t l emen t s .  . The Compliance aud i to r  

m u s t  v e r i f y  the  f i g u r e s  of t h i s  r e p o r t .  Based on the ,  

a u d i t  work, actua ' l  adjustments a r e  made in the  en t i t l emen t s  

program. More comprehensive a u d i t  work is being done i n  

t h i s  a r ea  to  determine whether the accuracy of the in for -  

mation repor ted which, in  t u r n ,  enables  a  de te rmina t ion  

a s  to  whether the  c o r r e c t  amounts of en t i t l emen t s  were 

bought or so ld .  

6.5.4.4 U t i l i t y  Suppl ie r  Q u e s t i o n n a i r e ; .  --------------- 

This  was a  " se l f - r epo r t i ng"  type form used 

in  t h e  ~ t ' i l i t i e s  Program which has s ince  been d i scont inued .  

FEA mailed a  worksheet which required the  u t i l i ' t y  to  g ive  

d e ' t a i l s  on t r a n s a c t i o n s  with i ts  s u p p l i e r s .  A s  a cross 

check, the  s u p p l i e r s  were s en t  ques t i onna i r e s  concerning 

t h e i r  ' t r a n s a c t i o n s  with the u t i l i t i e s .  The desk aud i to r  

matched the  worksheets and supp l i e r  ques t i onna i r e s  t o  

i d e n t i f y  obvious e r r o r s  (missing t r a n s a c t i o n s ,  d i f f e r e n c e s  



i n  volume, add-on charges ,  e tc : ) . .  Based on t h e  r e s ' u l t s  

of t h i s  matching process ,  t h e  aud i to r  f i l l e d , o u t  a 

scorecard ass ign ing  q u a n t i t a t i v e  val.ues t o  d i s c r epanc i e s  

found dur ing t h e  desk a u d i t . .  The s c o r e s  were then used 

a s  a  means f a r  i den t i fy ing .wh ich  f i r m s  t o  t a r g e t  for:  

on - s i t e  a u d i t s .  . . . . 
. . 

6 .5 .4 .5  - Ref iners '  Monthly Cost Al loca t ion  

Report;  P110-M-1. - 
The FEO-96 and its successor ,  t h e  P110, were. 

intended t o  provide  a  me.asure of how , the  re , f iner  t r e a t e d  

. increased product  c o s t s  and how t h e s e  c o s t s  w e r e . a l l o c a t e d  

a c r o s s  product  l i n e s .  S p e c i f i c  i tems r epo r t ed : ,  

- Summary of Crude O i l  Costs  

- Increased Cost of Crude O i l  Purchases 

- Non-Product Cost Data 

- Permiss ib le  Cost  Increase  Pe r .Ga l lon  

Although i t  was designed t o  be a  " s e l f - r e p o r t i n g "  form 

( d e t a i l i n g  t h e  mechanics of computing and a d j u s t i n g  t he  
. .  . 

May 15 ,  1973, p r i c e s )  i t  has not  met F E A ' s  n e e d s w i t h  

r e spec t  to r e f i n e r s :  

o  The PllO has nothing t o - d o  with s a l e s  p r i c e s ;  

only a  c o s t  increment i s  provided . . 

o  No May 15 ,  1973, p r ic ing .  d a t a  i s  shown on P l l O  

o  There a r e  i n d i c a t i o n s  t h a t  t h e  r e f i n e r s :  

hav; not  a c t u a l l y  used . . : t h e i r  increment ( s )  , repor ted  



on the P110, in pr'icing their products. 

o The form only provides a measurement of costs 

. available for recovery and estimates the . . .  . --- 
recoveries based on comparisons; no actual -- 
cost data ;is pr.esented. .. . i 

o NO "bottom l.ineU figures are provided; i.e. 

F E A  cannot assess the extent of a refiner's. 

non-compliance from information provided on the 

face of the form. . , 

6 . 5 . 5  Conclusion: FEA Has Not Used a Self- -- ------ 
Reporting System 

*. It is the position of the Task Force that' 

F E A  has not used a self-reporting system in attempting 

to carry out its compliance and enforcement responsibi,- ' . 

lities. None of the reports discussed on the preceding 

pages qualify as self-reporting forms. Although some 

indicators of non-compliance may be provided, they are not . ' 

very adequate and t,hey do not exhaust the g o s s i b i 1 i t . i ~ ~  fnr 

embodying predictors of non-compliance on reporting forms. 



Additionally, the forms are filled out by the smallest 

segments of the industry measured on the .number of firms, 

i.e., about 155 refiners and 700 gas plants', rather than 

the largest segments, i.e. resellers/retailers 

(over 300,000) and producers (15,000). The Task Force 

found that no forms existed for the.latter two segments 

although audits of these areas are the most manpower- 

intensive and most conducive to targeting on a "for 

cause" basis. Therefore, a more concentrated effort 

was given tosevaluating the feasibility of a self-reporting 

system in these two areas. 

Report section 6.5.9 wili detail specific~recommendations 

for a conversion to a compliance and enforcement strategy 

containing the.element of "self-reporting." 



6.5 .6  The C o n c e p t  o f '  a  S e l f - R e p o r t i n g  S y s t e m  
---------------------i-i------ 

A key e l e m e n t  i n  a  s u c c e s f u l  c o m p l i a n c e  

and e n f o r c e m e n t  s t r a t e g y  is " s e l f  r e p o r t i n g . " '  

A s  u sed  by t h e  Task F o r c e ,  a  s e l f - r e p o r t ' i n g  sys'tem 

s h o u l d  p r o v i d e  a  r e a s o n a b l e  d e m o n s t r a t i o n  by t h e  

f i r m  f i l i n g  t h e  form o f . i t s  u n d e r s t a n d i n g  of t h e  

r e g u l a t i o n s  and its c o m p l i a n c e  o r  non- 

c o m p l i a n c e  w i t h  s u c h  r e g u l a t i o n s .  

I f  a c h i e v a b l e ,  t h e  form would ,  on i ts  ' f a c e ,  

d i s c l o s e  c e r t a i n  v i o l a t i o n s  t o  b o t h  t h e  f i r m -  and 

FEA i n  t h e  same way t h a t  t h e  f a m i l i a r  IRS Form 1040 

i n d i c a t e s  t h e  i n d i v i d u a l ' s  t a x  1 i a b i l . i t y  o r  r e f u n d .  

I n  a d d i t i o n ,  t h e  form s h o u l d  p r o v i d e  i n d i c a t o r s  o r  

p r e d i c t o r s  of v i o l ' a t i o n s  t o  FEA b e c a u s e  of i m p r o p e r  

m a n i p u l a t i o n s  of  t h e  numbers a p p e a r i n g  on t h e  form 

and would ' p e r m i t  s t a t i s t i c a l  i n f o r m a t i o n  f o r  p r o f  i l 'es 

o f  t h e  f i r m s  w i t h i n  t h a t .  s egment  of i n d u s t r y .  The 

form i t s e l f  would n o t  d i r e c t l y  r e v e a l  m i s u n d e r s t a n d i n q  

o f  t h e  ' non-numer i c  t e r m s  of t h e  r e g u l a t i o n s  

nor  would i t  d i s c l o s e  o v e r c h a r g e s  t o  i n d i v i d u a l  

c u s t o m e r s  i f ,  t h e  i n f o r m a t i o n  is r e p o r t e d  r e p o r t e d  

i n  a g g r e g a t e .  

I n  Ll le u p i n i o n  of t h e  'l'ask F o r c e ,  a  s e ' l f - r e p o r t i n g  



sys tem is most u s e f u l  when th ,e  u n i v e r s e  is l a r g e  

and t h e  r i s k  o f  r e l y i n g  upon ' t h e  i n f o r m a t i o n .  is  s m a l l .  

For example,  an e r r o n e o u s  r e p o r t  s u b m i t t e d  by a  s m a l l  

r e s e l l e r  would b e  i n c o n s e q u e n t i a l  t o  t h e  marke t  p l a c e ,  

b u t  t h e  same t y p e  of  e r r o r  by a  major r e f i n e r  c o u l d  

have a  s i g n i f i c a n t  e f f e c t , o n  t h e  marke t  p l a c e .  I n  

o t h e r  words,  g e n e r a l  compl iance  may be an a d e q u a t e  g o a l  

f o r  one  segment of  t h e  i n d u s t r y  and c a n  be  ach ieved  

by a  s e l f  r e p o r t i n g  sys tem whereas  s p e c i f i c  compl iance  

may b e  t h e  g o a l  f o r  a n o t h e r  segment which c a n  be 

ach ieved  o n l y  by d e t a i l e d  a u d i t .  

With r e s p e c t  t o  FEA p r i c e  r e g u l a t i o n s ,  t h e  

implementa-ti-on of  a  system o f  t h i s  t y p e  would r e q u i r e  

t h e  agency  t o :  

0 Develop r e p o r t i n g  forms  f o r  u s e  by t h e  

v a r i o u s  segments  o f  t h e  i n d u s t r y ;  

0 P r e p a r e  f o r  mandatory submiss ion  o f  t h e s e  

r e p o r t s ;  e . g . ,  a s s e s s  GAO r e q u i r e m e n t s  f o r  

form a p p r o v a l ,  d e t e r m i n e  r e g u l a t i o n  changes  

which a r e  n e c e s s a r y  t o  r e q u i r e  r e p o r t  f i l i n g s ,  

p r e t e s t  " s e l f - r e p o r t i n g "  forms .  

0 S e t  a s i d e  r e s o u r c e s  f o r  moving d i r e c t l y  i n t o  

a  " f o r  c a u s e "  a c t i o n ;  i . e . ,  t h e  e s t a b l i s h m e n t  



of a  v i o l a t i o n  based s o l e l y  on i n f o r m a t i o n  

p rov ided  on t h e  form or  . i n ' t h e  r e p o r t .  

0 Use r e s o u r c e s  f o r  " s e l e c t i v e  v e r i f i c a t i o n " '  ' 

. . 
' . of t h e  r e q u i r e d  - r e p o r t s ;  i . e . ,  a u d i t s  o r  

i n v e s t i g a t i o n s  of p a r t i c u l a r  f i r m s .  

Appa ren t ly  fo r  a v a r i e t y  of r e a s o n s ,  FEA h a s  

ove r looked  o r  a t  l e a s t  n o t  s e r i o u s l y ~ e x p l o r e d  t h i s  . 

c o n c e p t .  

6 . 5 . 7  S e l f - R e p o r t i n g  w i t h  Respec t  t o  FEA P r i c e  
- - - - - - - - - - - - - I - - - - - - - - - - - -  

, . 
R e g u l a t i o n s .  -------.-.- 

I t  is t h e  p o s i t i o n  of t h e  Task Force t h a t  

t h e  t r a n s l a t i o n  of most o f  F E A ' s  p r i c i n g  c e g u l a k i o n s  

i n t o  forms is s u f f i c i e n t l y  promis ing  t h a t  a  s u b s t a n t i a l  

a g e n c y e f f o r t  t o  t h i s  end is warrant.ed.  Most of F E A ' s  

p r i c i n g  r e g u l a t i o n s  a p p e a r s  t o  be t r a n s l a t a b l e .  i n t o  

a torm; i . e . ,  a  s e r i e s  of q u e s t i o n s  f o r m u l a t e d  

s o  t h a t  t h e  answers  r e v e a l  c e r t a i n  v i o l a t i o n s  and a r e  

i n d i c a t o r s  (o r  p r e d i c t o r s )  .of o t h e r s .  Because ,  

.however, t h e  r e g u l a t i o n s  do n o t  a1 ways l end  themse lves  

t o  . c o n s i d e r a t i o n s  of a u d i t a b i l i t y  or t h e  p o s s i b ' i l i t y  of  

s e l f - r e p o r t i n g ,  many of t h e  c o n c e p t s  a r e  n o t  e a s i l y  b u i l t  

' i n t o  forms. The forms ,  t h e r e f o r e ,  w i l l  be l e n g t h y  

and w i l l  n o t  r e f l e c t  a l l  of the concepts i n  . 

t h e  r e g u l a t i o n s .  

I t  is' r ecogn ized  t h a t  t h e r e  a r e  numerous 

d i k f i c u l t i e s  i nvo lved  i n  deve lop ing  fo rms ,  g i v e n  t h e  

complex i ty  of t h e  r e g u l a t i o n s  t h a t  FEA 1s a t t e m p t i n g  



t o  enforce  a t  p r e sen t .  For example, non-numerical 

f a c t o r s  such ,as t h e  d e f i n i t i o n  of .proper ty  i n  FEA's 

producer r egu la t i ons  and t h e  d e f i n i t i o n s  of t r a n s a c t i o n  

and c l a s s  of  purchaser f o r  r e s e l l e r s  and r e t a i l e r s  

(Subpar t  B )  p resen t  problems. Not a l l  such concepts  

can be fu1l.y rendered on a  form; they precede what 

appears  i n  t h e  form, i n  much t h e  .same way t h a t  a  

proper understanding of what a  deduc t ib l e  medi.c,a'l 

expense is m u s t  precede t h e  e n t r y  of such an expense on 

an income t a x  form. Such concepts  a r e ,  q u i t e  simply,  

t h e  l i m i t s  of forms. Never the less ,  a s  w i l l  be shown 

i n  r e p o r t  s.ection 6 . 5 . 9 ,  s e l f - r e p o r t i n g  forms can be 

developed which w i l l  r evea l  s p e c i f i c  v i o l a t i o n s ; .  e .g . ,  

"o ld"  improper ly . so ld  . . a s  "new" o i l  o r  erroneous 

c l a s s i f i c a t i o n  and s a l e  of o ld  o i l  a s  " s t r i p p e r  wel l "  

crude o i l .  Even a s  t o  t h e  concept  of p roper ty  a  

form should provide an i n d i c a t o r  of non- 

compliance with r e spec t  t o  a  misappl ica t ion  of F E A t s  

d e f i n i t i o n  of "p , roper tyV r e s u l t i n g  .in c l a s s i f i c a t i o n  

of "01d"crude oil .  a s  "new" . *  



Self- repor  t i n g  is only one ' element of. a  compliance 
. . .  . 

and enforcement s t r a t e g y .  Reliance m u s t ,  be . pl.aced . i n  

some. ins tances  on d i r e c t ,  Eield aud i t ing  to. reso lve  

problems. No se l f - r epo r t i ng  form required t o  .be 

completed by the  petroleum indus t ry  can be designe'd 

t o  answer a l l  ques t ions  of a  regu la tory  na tu re .  

Therefore ,  a u d i t  coverage m u s t  be used se lect ive1.y  to  

t e s t  ques t ionab le  items and t o  reso lve  a r ea s  of 

genera l  d i f f i c u l t y .  

Poss ib ly  'when designing a s e l f - r e p o r t i n g  form 

it may be found t h a t ,  given the general  d i f f i c u l t i e s ,  

t he  r epo r t  development is f e a s i b l e .  bu t ,  when implemented, 

completion of the  form w i l l  be unduly .onerous. I f  t h i s  is 

the  case ,  it m u s t  be recognized t h a t  the  r egu la t i ons  

a r e  too complex for  p r a c t i c a l  enforcement and t h a t  

changes t o  concepts more amenable to  a  s e l f - r e p o r t i n g  

form m u s t  be given the  most s e r i o u s  cons ide ra t i on .  

There may be. ' ins tances  ,where r egu la t i on  changes a r e  

e s s e n t i a l  t o .  the  r e so lu t i on  of a r ea s  of general  d i f -  

f i c u l t y  i f  a  p r a c t i c a l  s e l f - r epo r t i ng  system is to  

be designed.  



.6.5..8 -- A d v a n t a g e s  o.f a  C o n v e r s i o n  t o . a  - S e l f -  

. .  ' ~ e p o r t i n g  - Sys tem.  

. T h e r e  would .be a  number . o f  i m p o r t a n t  . . 

a d v a n t a g e s  i n  a  s e l - f - r e p o r t i - n g  - s y s t e m .  Among t h e s e  . , 

a r e :  . . 
. . 

' 0 An e f f e c t i v e  t a r g e t i n g  s y s t e m : w o u l d .  b e  

pr .ovided f o r  i d e n t i f y i n g  f i r m s  . i n  t h e  

i n d u s t r y  w i t h  p r o b a b l e  p r i c i n g  v i o l a t i o n s .  

0 FEA's p r e s e n t  a u d i t  s t r a t e g y  would b e  
. . 

r e n d e r e d  less  "manpower i n t e n s i v e . "  

A more  e f f . i c i e n t  ( S e e  r e p o r t  s e c t i o n  6 . 5 . 1 0 )  

and e f f e c t i v e  u s e  o f  a u d i t  r e s o u r c e s  c o u l d  

b e  made; e . g . ,  i f  a u d i t  s t a f f  is  d i v e r t e d  

t o  t h e  m a j o r  r e f i n e r s  t o  s t r e n g t h e n  t h e  

p r e s e n t  s t a f f ,  s e l f - r e p o r t i n g  would a i d  i n  

p r o v i d i n g  c o v e r a g e  f b r  t h e  o t h e r  s e g m e n t s  o f  

t h e  i n d u s t r y .  

0  Fi r .ms '  i n .  t h e  i n d u s t r y  wbuld b e  p r o v i d e d  

a  t o o l  ( a  s e l f - a s s e s s m e n t  t y p e .  f o r m )  which . 

thcy c o u l d  use t o  . s e t  . their p r i c e s  in 

a c c o ~ - d a n c e  w i t h  FEA r e g u l a t i o n s .  The fo rm 

would p r e s e n t  t h e  m e c h a n i c s  o f  "wha t  t h e  

r e g u l a t i o n s  r e a l l y  mean" i n  e v e r y d a y  b u s i n e s s  



l anguage  and t h u s  would p r o v i d e  a  means by 

which t h e s e  f i r m s  c o u l d  r e a s o n a b l y  and p rac -  

t i c a l l y  a s s e s s  t h e i r  compi i a n c e .  

These  a d v a n t a g e s  must be  weighed a g a i n s t  t h e  p re -  . . 

v i o u s l y  d i s c u s s e d  l i m i t s  and problems o f  s e l f - r e p o r t i n g  
. - 

sys t em.  On b a l a n c e ,  t h e  Task F o r c e  b e l i e v e s  t h a t  an 

e f f o r t  is  needed t o  d e v e l o p  such  a  sys tem.  

6 . 5 . 9  The Use of  S e l f - R e p o r t i n g  Forms --------- - 
To a m p l i f y  t h e  p r e v i o u s  d i s c u s s i o n  i n  p o i n t s  

5 and 6 ( i . e . ,  a  s e l f - r e p o r t i n g  sys t em,  a  " f e a s i b l e "  

t a s k  w i t h  . a d v a n t a g e s )  some d i s c u s s i o n s  i s  u s e f u l  o f  . , . . 

s e l f - r e p o r t i n g  fo rms  p e r t i n e n t  t o  e a c h  segment o f  t h e  
. , 

t h e  p e t r o l e u m  indus t . ry .  

~ n c o r ~ o r a t e d  i n t o  e a c h  d i s c u s s i o n  is  i n f o r m a t  ion  

r e c e i v e d  by t h e  Task F o r c e  f rom b r i e f i n g s  on t h e  b a s i c  

r , e g u l a t o r y  c o n c e p t s  and r e l a t e d  d r a f t  s e l f - r e p o r t i n g  

fo rms  a p p l i c a b l e  t o  r e f i n e r s ,  g a s  p r o c e s s o r s ,  r e s e l l e r /  

r e t a i l e r s ,  and c r u d e  o i l  p r o d u c e r s  ( i n  e f f e c t . ,  t h e  

major  s e c t i o n s  o f  F E A ' s  p r i c e  r e g u 1 , a t i o n s  -- 1 0  C . F . R .  

P a r t  212, S u b p a r t s  D, E, F ,  and K ) .  

The d e t a i l e d  d i s c u s s i o n s  and t h e  d r a f t  fo rms  

( a t t a c h m e n t s )  a r e  i n  no way i n t e n d e d  t o  r e p r e s e n t  

a c c e p t a b l e  c o r r e c t  fo rms  r e a d y  f o r  i s s u a n c e ,  b u t  

were d r a f t e d  o n l y  t o  s a t i s f y  t h e  Task Force  t h a t  i t  is 

r e a s o n a b l e  f o r  t h e  agency  t o  spend t h e  r e s o u r c e s  t h a t  



w i l l  be r e q u i r e d  by an e f f o r t  t o  pijt s e l f - r e p o r t i n g  
. . 

forms i n  p l a c e .    he ~ i ; k  Force  d o e 6  recommend t h a t  

t h e s e  forms be used a s  s t a r t i n g  p b i n t  i o i  p r d j e c t s  
. . 

t o  d e v e l o p  an 'implement ' a  s e l f - r e p o r t i n g  sys tem.  
c .  

~ d d i t i o n ' a ' l l y ,  t h e  d i s c u s s i o n  of each form khduid n o t ' .  . 
. . 

be constru 'ed a's a l l  i n c l u s i v e  b u t  r a t h e r  'be  viewed ' 
. . .  

. . . .  . 
a s  examples and g e n e r a l  g u i d a n c e  b y  t h e  Task ~ o ' r c e . .  

. . . . 
. . 6 .5 .9 .1  ~ e s e l l ' e r s / ~ ' i i t a i l e r s  ------------- 

The Task Force has  s t u d i e d  and has  
. . . . . . 

been b r i e f e d  by FEA on t h e  f & a s i b i l i . t y  of a " s e l f -  
. . . . . . . , ;  

r e p o r t i n g "  f o c i  f o r  t h i s  segment  of t h e  i n d u s t ' i y ,  

p r epa red  i n  accordance  w i t h  t h e  p r e s e n t  r e g u l ' a t i o n s ,  

10  C . F . R . ,  P a r t  212, Subpa r t  F ( s e e  At tachmentaB) .  ' 

.The r e s u l t i n g  form is l e n g t h y ,  p a r t i c u l a r l y -  fDr ' t h i s  

segment of t h e  ind 'us ' t iy  t h a t  is comprised of many 

sma l l  bus ' i nes ses . .  ~ h a r i ' ~ e s  i n .  t h e s e  r e g u l a t i o n s  t o  e n a b l e '  
. . 

a more s impl i ' f  i e d  form war ran t '  s e r i o u s  c o n s i d e r a f  ion: 

A s  i n d i c a t e d  e a r l i e r ,  no form f o r  t h i s  i ndus t r ' y  
. . .  

segment has  . ~ r e v i o u s l y  ex i s t ed . .  
. . .. . 



The Task Force has a l so  had d ra f t ed  a  proposed 
. . . . 

s e t  of revised r e s e l l e r / r e t a i l e r  r egu la t i ons  fo r  

review. The revised r egu la t i ons  a r e  more amenable 

tharl the  p resen t  ones to  being rendered on a form. 

In b r i e f ,  the changes would e l imina te  the ca lc .u la t ions  

of unrecouped - c o s t s  carryover  (banking)  and the  c l a s s  

of purchaser concept by requ i r ing  the repor t ing  firm 

to  t r e a t  customers s e p a r a t e l y .  (These sugges t ions  a r e  

s i m i l a r  to  those contained i n  the P r e s i d e n t i a l  Task 

Force on Federal  Energy Adminis t ra t ion Regula t ion . )  

The Task Force is not  taking a  pos i t i on  one 

way or the  o ther  on the  economic d e s i r a b i l i t y  

of these changes. Rather,  the revised r egu la t i ons  

were d r a f t e d  t o  provide a  concrete  i l l u s t r a t i o n  

of the  i n t e r - r e l a t i o n  between regu la tory  concepts 

and the  burdens and f e a s i b i l i t y  of r epo r t i ng  

forms, and to  emphasize the  importance of bui ld ing 

i n  cons ide ra t i ons  of e n f o r c e a b i l i t y  and amenabi.1. i . t y  

fo r  s e l f - r epo r t i ng  a t  the  very e a r l i e s t  s t a g e s  

of t he  development of new r egu la t i ons .  

A correspondin,g s e l f - r epo r t i nq  form has been 

developed, complete with i n s t r u c t i o n s ,  suppor t ing 

schedules ,  and i n  t he  form required foq , approval 

by t h e  General Accounting Off ice  ( s e e  Attachment C ) .  

T h i s  proposed form w i l l  provide the "bottom l i n e "  

v i o l a t i o n  under the revised r egu la t i ons  for a  p a r t i c u l a r  

repor t ing  firm and as such w i l l  provide sound 



p r e d i c t i v e  v a l u e s .  Only l i m i t e d  f o l l o w - u p  a u d i t  e f f o r t  

would be r e q u i r e d  t o  v e r i f y  t h e  e x t e n t  of  non-compl iance .  

~ e r  t a i n  i m p l e m e n t a t i o n  q u e s t  i o n s  h a v e  been  

t e n t a t i v e l y  a d d r e s s e d  a s  e v i d e n c e d  by t h e  p r o p o s e d  

form:  
, . 

0 A o n e - t i m e  r e p o r t  d e . t a i l i n g  t h e  " b a s e  d a t a "  

would be r e q u i r e d ;  ( see  A t t a c h m e n t  C . )  

0 Monthly  r e p o r t s  would be r e q u i r e d  t h e r e a f t e r ,  

1 b e g i n n i n g  w i t h  t h e  c u r r e n t  month ( e . g . ,  

J u l y  1 9 7 7 ) .  U n l i k e  IRS, t h e  need of FEA 

w i t h  r e s p e c t  t o  r e s e l l e r s  and r e t a i l e r s  

i s  f o r  m o n t h l y  i n f o r m a t i o n  r a t h e r  t h a n  

a n n u a l  f i l i n g s . '  

0 Mandatory  f i l i n g s  would be r e q u i r e d  o f  t h e  

l a r g e r  f i r m s  b a s e d  on s a l e s  volume.  FEA 

c o u l d  n o t  h a n d l e  t h e  m o n t h l y  s u b m i s s i o n s  

o f  300 ,000  f i r m s .  T h e r e f o r e ,  a l l  f i r m s  

w i l l  be r e q u i r e d  t o  c o m p l e t e  f o r m s  and h a v e  

. th.em a v a i l a b l e  f o r  . i n s p e c t i o n  b u t  o n l y  

c e r t a i n  firms would be r e q u i r e d  t o  . s u b m i t  

them t u  FEA.  

I n  a d d i t i o n  t o  a  method of  a s c e r t a i n i n g  

bo t tom 1 i n e  non-compl i a n c e  , r e s e l l e r .  fo rm would 

p e r m i t  FEA t o  make t h e  



f o l l o w i n g  d e t e r m i n a t i o n s :  I 

. 0 . I n d u s t r y  wide c o s t  and , s e l l i n g .  p r i c e  

f i g u r e s  on 5-15-73 and subsequen t  , , 
d a t e s  could  .be compi led .  

0 . 1ndustr :y  c o s t s .  could  be c o n s t a n t l y .  

. moni tored  on a  .monthly b a s i s  .by FEA., . , , 

U Average p r o f i t  margins  e x t a n t  on . 

5-15-73 could  be computed f o r  use  , . . , 

by FEA Except i ,ons  and Appeal a and . .  . . 

o t h e r s .  

0 Co.mpsr,isous. between d i f f e r e n t  . 

g e o g r a p h i c  r e g  i o n s  conce rn ing  product,  

c o s t s ,  p r o f i t  marg ins ,  e t c . ,  could  b e ,  

made. . 

0 S a l e s  volumes could  i n d i c a t e  t r e n d s  ' 

i n  s e a s o n a l  demands. 

0 Measurements could  be made of t h e  

a l l e g a t i o n  by t h i s  segment of the 

. . i n d u s t r y .  t h a t  t h e i r  marg ins  a r e  

be ing  d e c r e a s e d  by t h e  major r e f i n e r s .  

. , A s .  t h e -  form is d e v e l o p e d ,  and pub1 i c  comments 

receive.d  ,. t h e s e  t e n t a t i v e .  judgments may undergo s i g n i f i c a n t  

a l t e r a t i o n .  . 



6 . 5 . 9 . 2  ~ r o d " u c e r s  - 
The Task ~ o r c e ' h a s  done e x t e n s i v e  w o r k . w i t h  

r e s p e c t  t o  t h e  p r e s e n t  p roduce r  r e g u l a t i o n s  .and s e l f -  

r e p o r t i n g  forms .  

The Task Force  was i n i t i a l l y  b r i e f e d  on t h e  

a p p l i c a t i o n  o f  FEA r e g u l a t i o n s  p e r t i n e n t  t o  p r o d u c e r s  of  

d o m e s t i c  c r u d e  o i l  a n d ' p r e s e n t e d  an i n i t i a l  d r a f t  o f  a  

s e l f - r e p o r t i n g  form t h a t  c o u l d  b e  used by FEA t 6  

a s c e r t a i n  compl iance  o r  non-compliance w i t h  FEA p r i c i n g  

r e g u l a t i o n s .  The i n i t i a l  form and i n s t r u c t i o n s  ( S e e  

Attachment  E )  employed a  c o n c e p t  where in  t h e  i n d u s t r y  

would p r o v i d e  o n l y  t h e  amount o f  i n f o r m a t i o n  n e c e s s a r y  . 

f o r  FEA t o  perforin p r i c i n g  c a l c u l a t i o n s  on a ,  p roper ty-by-  

p r o p e r t y ' b a s i s  and d e t e r m i n e  whether  c r u d e  o i l ' h a s  

been . s o l d  a t  p r i c e s  i n  e x c e s s  o f  t h o s e  p e r m i t t e d  by 

FEA r e g u l a t i o n s .  

The i n i t i a l  form was d e s i g n e d  t o  t a k e  

a d v a n t a g e  o f  a  programmable c a l c u l a t o r  s y s t e m . a l r e a d y  

i n  p l a c e  a t  FEA. The sys tem is  programmed t o  (1)  pe r -  

form ma thema t i ca l  c a l c u l a t i o n s  t o  d e t e r m i n e  .compliance 

o r  non-compliarice w i t h  .FEA p r i c i n g  r - e g u l a t i o n s  and ( 2 )  

p r o v i d e  p r i n t e d  r e s u l t s  w i t h  r e s p e c t  t o  t h e  c r u d e  o i l  

s o l d  from each  pro 'per ty  on a . m o n t h l y  b a s i s .  More 



s p e c i f i c a l l y ,  the  c a l c u l a t o r  can perf0r.m complete 

a n a l y s i s  of p r i c e s  'charged for  crude o i l  including , .  

t he  accumulation and presen ta t ion  of any amounts 

r e c ~ i v e d  in  excess of those permitted by FEA 

r e g u l a t i o n s  and can e l imina t e  the  neces s i t y  for  

FEA v e r i f i c a t i o n  of the  ca l cu l a t ed  overcharges 

dur ing the review process .  The pr in ted  r e s u l t s  

a r e  arrayed i n  a  format so t h a t  reasons 

fo r  apparent  overcharges can be r e a d i l y .  i d e n t i f i e d  . 
The, i n i t i a l l y  d r a f t ed  form would simply ' 

. . .  
el imina ' te  the  nedes s i t y  to r  the- ' audi tor  t0 e x t r a c t  ' 

. the  needed :source"iriformation , from the f i r m ' s  records  

and would so1 ic i . t  f rom. the  f l rm,  by a  s e r i e s  of 

ques t i ons ,  i t s  understanding of F E A ' s  p roper ty  - 
concept .  The .respo.nses to the  proper ty  ques t ions  

would not n e c e s s a r i l y  d l s c l o s e  a  v i o l a t i o n  but would 

provide i n d i c a t o r s  of pos s ib l e  misconstru 'ct ion of 

proper t i e s  which could cause v i o l a t i o n s .  The I n i t i a l  .. 

form does not provide any self-compliance f e a t u r e ,  

t h a t  i s ,  by f i l l i n g  out  the fo rm'proper ly ,  the  f irm 

would not know whether it had or had not &'melied w i t h  

the  r egu la t i ons .  



A t  the request  of the  Task Force, 

a  second se l f - r epo r  t i ng  form and s e t  of i n s t r u c t i o n s  

were developed t h a t  would have the  self.-compliance 

f e a t u r e ,  with respec t  t o  "proper ty .  " Proper ty  

is  the e n t i t y  fo r  which p r io r  production.must  

be compared w i t h  cu r r en t  production t o  ,d,e,termine . : 

the  appropr ia te  c l a s s i f i c a t i o n  of crude o i l  

produced ( i . e . ,  o ld , .  new, r e l ea sed ,  s t r i p p e r )  

and thus ,  the appropr ' iate,  p r i c e s  to  be charged . 

pursuant  t o  the  r egu la t i ons .  , Another f e a t u r e  

of t h i s  form is the  provis ion f0.r submit t ing to 

FEA a refund plan t o  c o r r e c t  any overcharge.  

The second form would r equ i r e  

producers .,to a s s i m i l a t e  s u b s t a n t i a l l y  more in- 

formation than required i n .  the  i n i t i a l  form and 
. . 

includes  the  f i r m ' s  computations of lawful  

p r ices .  and determinat ion of compliance with F E A ' s  

r egu l a t i ons  for  the  crude o i l  sold. 

. . Al.though the Task Force has been 

advised t h a t  the second fo'rm is of no. q r e a t e r  . . .  

. \ 

benef i t ,  to  FEA,  i t  is of .greater  b e n e f i t  to  the  . . 

firm for  s e l f  compliance purposes. 

The Task Force recommends t h a t  both forms be 

s tud ied  and a dec i s ion  be made as to  which form 

would b e t t e r  se rve  both the  FEA and the  i ndus t ry .  



The form i t s e l f  is e n c l o s e d  a s  Attachment  

G--FEA Form P- , Domest ic  Crude O i l  P r o d u c t i o n  

and P r i c i n g  Repor t .  

Both o f  t h e  forms  deve loped  o f f e r  t h e  

f o l l o w i n g  p o t e n t i a l  b e n e f i t s :  

o  S u f f i c i e n t  i n f o r m a t i o n ,  w i t h  r e g a r d  

t o  c a t e g o r i e s  o f  " o l d , "  "new,"  " s t r i p p e r , "  e t c . . ,  t h a t  

r a d i c a l  c h a n g e s  i n  volumes f o r  e a c h  c l a s s i f i c a t i o n  c a n  

be  d e t e c t e d .  

o Data d e t a i l i n g  h i g h e r  t h a n  normal 

p r i c e s  t o r  "upper  t i e r "  o i l .  

o  A d e v i c e  t o  compare c r u d e  o i l  p r i c e s  

between f i e l d s ,  t h u s  d e t e c t i n g  i n s t a n c e s  when a  

p a r t i c u l a r  p r o d u c e r ' s  p r i c e s  a r e  . s u b s t a n t i a l l y  h i g h e r  

. t h a n  t h e  c r u d e  o i l  p r i c e s  i n  n e i g h b o r i n g  f i e l d s .  

o Some p o t e n t i a l  t o  m o n i t o r j  on a n  

a n n u a l  b a s i s ,  t h e  compos i t e  p r i c e  r e q u i r e d  by t h e  EPCA.  

o A viable desk audit concept that 

would " p i n - p o i n t "  most t y p e s  o f  v i o l a t i o n s  and 

s i g n i f i c a n t l y  r educe  o n - s i t e  a u d i t  r e q u i r e m e n t s .  



. . ,  . . : o  , A v a i l a b i l i t y  o f  s t r o n g  i n d i c a t o r s  

t o  t a r g e t . ' . f i r m s  f o r  d e t a i l e d  a u d i t  a s  a  p a r t  of  ' .  

o v e r a l l  a u d i t  s t r a t e g y .  

: o  Prompt r e c o g n i t i o n  o f  a r e a s  w i t h  

h i g h  p o t e n t i a l  f o r  v i o l a t i o n .  . . 

o  .Completion o f  d e t a i l e d  p r i c i n g  

c o m p u t a t i o n s . b y  t h e  i n d u s t r y ' r a t h e r  t h a n  the .FEA,  

i n c l u d i n g  t h e  p r e p a r a t i . o n  and submiss ion  t o  F E A  o f  

o v e r c h a r g e s  on s a l e s  o f  c r u d e  o i l .  

. o  A means o f  p r o v i d i n g  t h e  i n d u s t r y  

w i t h  i n s t r u c t i o n s  and forms  t o  accompli 'sh a  comple te  

" s e l f - a u d i t . "  

o  A sys tem f o r  t h e  i n d u s t r y  t o  '-. . '  

. . 
submi t  t o  FEA d e t a i l e d  p l a n s  ' f o r  c o r r e c - t i o n  o f  any' . 

m i s a p p l i c a t i o n  of  t h e  p r i c i n g  r e g u l a t i o n s  d i s c l o s e d c  

by t h e  " s e l f - a u d i t . "  

I t  is r ecogn ized  t h a t  a l l  v io1 , a t ions .  

c a n n o t  b e  d i s c o v e r e d  f r o m . i n f o r m a t i o n  r e p o r t e d  on 

t h e  f a c e  o f  t h e  form; e . g . ;  c u . r t a i I m e n t  o f  p r o d u c t i o n  

r e s u l t i n g  i n  a  s t r i p p e r  q u . a l i . f i c a t i o n  .based on ave r8ge  

d a i l y  p r o d u c t i o n  of  9 .8  b a r r e l s  p e r  day .  A s  

p r e v i o u s l y  s t a t e d ,  however, ( r e p o r t  S e c t i o n  6 . 5 . 7 )  

comple t e  r e l i a n c e  m u s t  n o t  be. p l a c e d  on t h e  s e l f -  

r e p o r t i n g  system. 



I n  t h e  o p i n i o n  o f  t h e  Task Force ,  bo th  

c r u d e  p r o d u c e r  s e l f - r e p o r t i n g  fo rms  a r e  p r a c t i c a l  

and f e a s i b l e  t o  implement.  The imp lemen ta t ion  o f  

e i t h e r  r e p o r t i n g  sys t em would r e q u i r e  t h e  submiss ion  

o f  a  one- t ime r e p o r t  f o r  t h e  p e r i o d  September 1973 

t h r o u g h  c a l e n d a r  y e a r  1977 ,  f o l l o w e d  by annua l  

s u b m i s s i o n s  of  s e l e c t i v e  and l i m i t e d  i n f o r m a t i o n .  

The Task F o r c e  recommends t h a t  b o t h  s e - l f - r e p o r t i n g  

forms  be  s t u d i e d  w i t h  a  view toward s e l e c t i n g  

and implement ing  t h e  most  d e s i r a b l e  and p r o d u c t i v e  

a l t e r n a t ' i v e  a t  t h e  e a r l i e s t  p o s s i b l e  d a t e .  

6.5.9.3 Gas P r o c e s s o r s  
. , 

------ 
Like  r e f i n e r s ,  e a c h  g a s  p r o c e s s o r  is 

r e q u i r e d  t o  f i l e  a  month ly  r e p o r t  (P110-M-1, Schedu le  

G )  which p r o v i d e s  a  "bot tom l i n e "  maximum p r i c e  

i n c r e m e n t .   his inc remen t  i s  d e t e r m i n e d ,  by an 

a g g r e g a t i o n  o f  i n f o r m a t i o n  on e i t h e r  a f i r m  wide 

b a s i s  o r  an  i n d i v i d u a l  p l a n t  b a s i s  and ,  t h e r e f o r e ,  

would n o t  d i s c l o s e  o v e r c h a r g e s  t o  i n d i v i d u a l  cus tomers .  

Because  a  form a l r e a d y  e x i s t e d  and t h e r e '  is a  r e l a t i v e l y  

s m a l l  number of  f i r m s  i n  t h i s  segment of  t h e  i n d u s t r y ,  

t h e  Task F o r c e  conce rned  i t s e l f  w i t h  enhanc ing  t h e  

c a p a c i t y  o t  t h e  form t o  p r e d i c t  v i o l a t i o n s .   his 

p r e d i c t i v e  v a l u e  c a n  be  accompl i shed  t o  a  s u b s t a n t i a l  

d e g r e e  because  t h e  non-numerical  c l a s s  of p u r c h a s e r  



d e f i n i t i o l i  does 'not ahpear t o  be a  major problem 

with  t h e  ihdepe'ndent p roces so r s ,  s i n c e  t h e  r eQu la t i ons  

have f o r  &;'most p a r t  " w r i t t e n  out t1  t h i s  i s s u e  by 

v i r t ' ue '  of th'e f l o o r  p r i c e s  kor N G L s .  

I n  t h e  opinion of t h e  Task ~ o r c e ,  by 

adding two s e c t i o n s  t o  t h e  p re sen t  form and expanding 

seve ra l  l i n e  i tems i n  a  p r e sen t  s e c t i o n ,  t h e  fbrm 

w i l l  be a  s t r o n g  p r e d i c t i o n  of compliance. One of 

the .added  s e c t i o n s  d e a l s  with genera l  information 

provided t o  determine whether t h e  f i rm is  t h e  opera tor  

of , t h e  p l a n t  and whether t h e  f i rm has  e l e c t e d  t o  f  i i e  

on a  f i r m  wide b a s i s ,  o r  on an i nd iv idua l  p l a n t  b a s i s .  

The second of t h e  new s e c t i o n s  s p e c i f i e s  t h e  a c t u a l  
. 0 

method of computing shr inkage c o s t s  which i s ' n o t  on 

t he  p resen t  form. The items which have been added t o  

t h e  p re sen t  s e c t i o n  s e rve  t o  e l i c i t  information 

c o n c e r n i n g ' a l l o c a t i o n  of c o s t s  among t h e  v'arious 

products .  These changes 'do no t  .appear '  burdensome 

t o  t h e  i n d u s t r y  and, t h e r e f o r e , s h o u l d  be given s t r d n g  

cons ide ra t i on  fnr implementation by FEA. 
. .. 



. L 1  . . .  s 

The Task Force al.so. b e 1 i e v . e ~ .  t h a t  FE,A 
. . . .  . .. 

should c.onsider . . the  p o s s i b i l i t y  of , r equ i r ing  . the g a s .  . 
. . 

processors  t o  f i l e  ac tua l  c o s t s  ,. recover ie.s and.  volumes. 

Because th.e p resen t  f i l i n g  t,ime requirements are. l i b e r a l ,  . ' 

. . . . 

1 ,.e present1.y the.  proce.ss.ors . a re  required to  . f i l e  
, , 

4 5  days a f t e r  the end., of m.onth b.eing report ,ed,  s u f f i c i e n t  

time. should have passed for th,e firm to  have accilmulated 

a c t u a l  f i g u r e s .  . . 

Yhe revisqd d ra f t .  . .report and se t .  of 
, . 

i n s t r u c t i o n s  a r c  included .,as Attachment ,E,. . I n  a d d i t i o n ,  
. 2  

. . 

a,  n a r r a t i v e  of the. re.gulat6ir y backg..ruund fur pr ucesssri-.s 
.. , ' ' . . .7 

and .a layman's d e s c r i p t i o n  of the r egu la t i ons  a r e  
.i ., '. 

: I 
6 . 5 . 9 . 4  Refiners  ------- 

Ref iners  a r e  a l ready  required to  r epo r t  
. . . 

monthly t h e i r  c o s t s  . ava i lab le  for  . recove'ry on a very  

complex FEA,,,form P110-M-1 ( f  ormerly FEO-96 ) . 
In the  opin?on of t h e  Task Force,  . the  

complete non-numeric terms included in the  r egu la t i ons  

,(e,.g :.*,, " ,c lass  of purchaser ' '  and ;"d.eem,ed, recovery" ) , and. 

the, s i g n i f  i .cant  aggrega t ion  of infurlnation,  prevent  

development . . .  of . a  . .  repor.;ting. form t h a t  would f u n c t i o n .  

e i t h e r  t o  revea l  or t o  p r e d i c t  any t h e  grossest . . 

of v i o l a t i o n s .  Never theless ,  these  forms a r e  important 



because  t h e y  r e q u i r e  t h e  f i r m  t o  c'o'mpile and o r g a n i z e  

d a t a  w i t h  r e f e r e n c e  t o  F E A ' s  r e g u l a t i o n s .  T h e r e f o r e ,  

t h e  forms  p r d v i d e  an i m p o r t a n t  s t a r t i n g  p o i n t ,  o r  

r e f e r e n c e ,  f o r  a ' u d i t o r s  a s  t h e y  work back t o  voluminous 

s o u r c e  documents.  The Task F o r c e ,  t h e r e f o r e ,  a d d r e s s e d  

i t s e l f  t o  making t h i s  form more a u d i t a b l e ,  t h a t  i s ,  

making i t  more p o s s i b l e  f o r  t h e  a u d i t o r  t o  t r a c e  t h e  

e n t r i e s  on t h e  fo rms  back t o  t h e  f i r m ' s  a c c o u n t i n g  

r e c o r d s .  S e r i o u s  c o n s i d e r a t i o n  shou ld  be  g i v e n  t o  

r e q u i r i n g  r e f i n e r s  t o  f i l e  w i t h i n  a  s p e c i f i e d  time 

p e r i o d  a f t e r  t h e  i n i t i a l  f i l i n g ,  (1) a  r e p o r t  d e t a i l i n g  

a c t u a l  c o s t s  i n c u r r e d ,  ( 2 )  a c t u a l  r e c o v e r i e s  . c a l c u l a t e d  

under t h e  e q u a l  a p p l i c a t i o n  p r o v i s i o n  of t h e  r e g u l a t i o n s ,  

and ( 3 )  t h e  a c t u a l  volumes o f  p r o d u c t s  s o l d .  By t r y i n g  

t o  a u d i t  e s t i m a t e s ,  t h e  a u d i t o r s  have been p l a c e d  i n  

a  weaker p o s i t i o n  t h a n  t h e y  would have  been i f  t h e y  

were a u d i t i n g  a c t u a l s  which by t h e i r  v e r y  n a t u r e  a r e  

l e s s  d i s p u t a b l e .  

Because o f  t h e  c o m p l e x i t y  o f  b o t h  t h e  ' 

r e g u l a t i o n s  a n d  t h e  p r e s e n t  form,  t h e  Task F o r c e  h a s  n o t  

a t t e m p t e d  t o  d r a f t  proposed changes  t o  t h c  r e g u l a t i o n s  

o r  t h e  form,  b u t  b e l i e v e s  t h a t  F E A  shou ld  g i v e  t h e s e  

m a t t e r s  s t r o n g  c o n s i d e r a t i o n .  



6 . 5 . 9 . 5  U t i l i t y  of Independen t  CPA C e r t i f i c a t i o n  ................................ 
One a d d i t i o n a l  ' p o i n t  p e r t i n e n t  . t o .  t h e  

u se  of s e l f - r e p o r t i n g  forms might. be. i n  o r d e r .  

Most forms ' r e q u i r e  t h e  p r e p a r e r  t o  c e r t i f y  t o  t h e  

a c c u r a c y  of t h e  i n f o r m a t i o n  p r e s e n t e d .  P o s s i b l y ,  

t h e  accu racy  and ~ r e d i c t i v e  v a l u e  of . da t a  r e p o r t e d  

t o  F E A  by Firms s u b j e c t  t o  i t s  r e g u l a t i o n s  could  

be s i g n i f i c a n t l y  enhanced by r e q u i r i n g  t h e  f i r m ' s  

i ndependen t  a u d i t o r  t o  e x p r e s s  an informed o p i n i o n  

a s  t o  t h e  c o r r e c t n e s s  of . such .  d a t a  a p p e a r i n g  on 

Lne forms..  I'ilis i d e a  d e s e r v e s  f u r h t e r  e x p l o r a t i o n ,  

b e a r i n g  i n  mind t h a t  nany of t h e  c o n c e p t s  embodied 

i n  t h e  ' forms a r e  ' n o t '  o r d i n a r y  c o s t  a c c o u n t i n g  , 

. 

t e rms .  

6 . 5 . 9 . 6  Books and Records  Requirment  ......................... 
The u t i l i t y  of s e l f - r e p o r t i n g  

forms  w i . 1 1  be g r e a t l y  enhanced i f ,  a s  a concomi tan t  

of t h e  forms,  FEA p r e s c r i b e s  t h e  books and r e c o r d s  

t o  be used t o  s u p p o r t  entries. 

The main tenance  .o f  uniform r e c o r d s  

w i l l  a l s o  g r e a t l y  f a c i l i t a t e  t h e  a g e n c y ' s  a u d i t  

and on-s i  t e  i n s p e c t i o n  program. 



6.5.9.7 GAO Approval --------- 
Forms developed for  se l f - repor  t i n g  system 

m u s t  be considered under the Federal  Reports Act. 
. . .  

The Task Force be l i eves  t h a t  the  s e l f - r epo r t i ng  

system here envisioned can c a r r y  such enormous 

publ ic  b e n e f i t s  t h a t  forms proposed for  t h i s  

pur'pose should be given the promptest pos s ib l e  con- 

s i d e r a t i o n  by the GAO.  Moreover, it m u s t  be emphasized 

t h a t  the  need for  the forms is supported by the  most 

compelling reasons of publ ic  po l icy .  



6.6 Choice of Non-RARP Targets  i n  t h e  Future ............................. 
6.6 .1  Overview ---- 

. . e . L  ' 

The development of a  s u i t a b l e  s t r a t e g y  to 

deal  with the ob j ec t i ve  of maximizing discovery of 

l a r g e  viola t ' ions  ' tha t  have a l ready  occurred has 
. . 

been d e a l t  with in  Chapters 6 . 3  and 6 . 4 .  With 

r e spec t  t o  the remaining non-RARP companies, it is  

necessary t o  address  the two general  components of 
. . 

the  compliance problem: how best  to i d e n t i f y  

f i rms  t h a t  have co~ t t t u i l t~d  s i y n i f i ~ a n t  " f * i a t i , o n s , .  

and how t o  achieve f u t u r e  de t e r r ence .  

6 .6 .2 ' :  Achieving Future Deterrence ---------------- 
-under p resen t  p l ans ,  p r i c e  c o n t r o l s  a r e  

t o  c o n t i n u e  for  some time on crude o i l  producers ,  

, NGL processors ,  marketers  of propane, and c e r t a i n  

o'ther products.  For these  prbqrams the  o b j e c t i v e  

of de t e r r ence  ( t h e  encouragement o f  f u t u r e  voluntary  

compliance) is an immediate concern. A l l  o ther  

'produ'cts have a l r eady .  been or a r e  a c t i v e l y  being 

considered for  decon t ro l ,  and the o b j e c t i v e  w i t h  
. . 

r e spec t  t o  marketers of these  products is t o . b u i l d  

c r e d i b i l i t y  in the  FEA enforcement program shn111.d 

f u t u r e  events  r equ i r e  re imposi t ion of p r i c e  c o n t r o l s .  



How . b e s t  t o  a c c o m p l i s h  t h e s e  o b j e c t i v e s  . . 

is i n  g e n e r a l  a  s u b t l e  p rob lem i n v o l v i n g ,  among 

o t h e r  t h i n g s ,  . t h e  way i n d u s t r y  management p e r c e i v e s  
. . 

t h e  r i s k s  of non c o m p l i a n c e .  What a b s o l u t e  l e v e l  

o f  Compl iance  r e s o u r c e s  s h o u l d  be commit ted  t o  

a c h i e v e  d e t e r r e n c e  is n o t  s u s c e p t i b l e '  of " h a r d  

a n a l y s i s . "  I t  d e p e n d s ,  among o t h e r  t h i n g s ,  on 

knowledge of i n d u s t r y  i n f o r m a t i o n  n e t w o r k s ,  t h e  

s t r e n g t h  of i n c e n t i v e s  t o  d i s o b e y  t h e  r e g u l a t i o n s  

and t h e  f r e q u e n c y  w i t h  which v i o l a t i o n s  a r e  d i s -  . . 

c o v e r e d .  N e v e r t h e l e s s ,  an e s s e n t i a l  f a c t o r  i n  

c r e a t i n g  t h e  n e c e s s a r y .  d e t e r r e n c e  and c r e d i b i l i t y  

is  c l e a r l y  t h i s :  i n d u s t r y  must  be c o n v i n c e d  t h a t  

s i g n i f i c a n t  p a s t  v i o l a t i o n s  of r e g u l a t i o n s  w i l l  be  

d e t e c t e d  and c o r r e c t e d .  Only  i f  t h i s  p e , r c e ? t i o n .  

is w i d e l y  h e l d  can  e x t e n s i v e  v o l u n t a r y  c o m p l i a n c e  

b e  r e a s o n a b l y  e x p e c t e d  i n  t h e  f u t u r e .  

I t  is t h e  p o s i t i o n  of t h e  Task F o r c e ,  

t h e r e f o r e ,  t h a t  t h e  b e s t  way t o  e f f e c t  d e t e r r e n c e  

is t o  g.ive a c l e a r  s i g n a l  t o  i n d u s t r y  t h a t  past  

s i g n i ' f  i c a n t  v i o l a t i o n s  w i l l  be p u r s u e d .  



Thus,  i n  t h e  non-RARP a r e a s  t h e  two components of 

t h e  Compliance s t r a t e g y  problem -- t h e  p a s t  and. 

t h e  f u t u r e  -- a r e  l a r g e l y  reduced t o  one:  how 

b e s t  t o  r ecove r  t h e  maximum amount of p a s t  v i o l a -  

t i o n s  w i t h i n  a  g iven  s t a f f i n g  l e v e l .  

6 . 6 . 3  Maximizing D i s c o v e r y . o f  V i o l a t i o n s  Using .......................... 
C o s t / B e n e f i t  A ~ ~ r o a c h  A s  B a s e l i n e  

I t  is proposed t h a t  a  c o s t / b e n e f i t  

approach  be used a s  t h e  d e p a r t u r e  p o i n t  f o r  e f f i c i e n t  

a l l o c a t i o n  of CompJ. lanc~ r e s o u r c e s .  Data ~ h o w i n g  

t h e  amount of v i o l a t i o n s  recovered  i n  t h e  p a s t  and 

t h e  co r r e spond ing  amount of a u d i t  t ime s p e n t  i n  

each  program can be used t o  c o n s t r u c t  e s t i m a t e s  of 

c u r r e n t  b e n e f i t / c o s t  r a t i o s  by program. P r e s e n t l y  

a v a i l a b l e  e s t i m a t e s  s u p p o r t  a  p a t t e r n  of a u d i t  

cove rage  i n  nun-RARP programs t h a t  d i f f e r s  from 

t h e  p r e s e n t  p a t t e r n .  To i n c r e a s e  o v e r a l l  Compliance 

e f f i c i e n c y ,  r e l a t i v e l y  more a u d i t  emphasis  t han  i n  

t h e  p a s t  should  be g i v e n  i n  t h e  f u t u r e  t o  programs 

wi th  t h e  h i g h e s t  r a t i o s .  S t a f f i n g '  and t a r g e t i n g  

d e c i s i o n s  s h o u l d ,  s u b j e c t  t o  o t h e r  f a c t o r s  r e l a t i n g  

t o  d e t e r r e n c e ,  be i n  t h e  d i r e c t . i o n  of a c h i e v i n g  

b r o a d l y  comparable  marg ina l  c o s t / b e n e f i t  r a t i o s  ' 

a c r o s s  programs.  



6 . 6 . 4  T a r g e t i n g  With in  Programs 
----I_-------- 

V i o l a t i o n  I n d i c a t o r s  

Wi th in  each program t h e  b e s t  i n f o r m a t i o n  

a v a i l a b l e  must be used t o  t a r g e t  l i k e l y  v i o l a t o r s .  

T a r g e t i n g  f i r m s  " f o r  cause"  is c u r r e n t l y  done o n l y  

i n  t h e  R e s e l l e r  program, where a ~ p r o p r i a t e  i n d i c a t o r s ,  
. . -. 

a r e  d e r i v e d  from i n f o r m a t i o n  r e p o r t e d  by r e s e l l e r s  

on a  s p e c i a l  Compliance t a r g e t i n g  form. The b e s t  

1,ong run s o l u t i o n  t o  t a r g e t i n g  w i t h i n  programs is 

t h e  use of s e l f - r e p o r t i n g  forms t h a t  r e v e a l  o r  ' 

p r e d i c t  many, though no t  a l l ,  s i g n i f i c a n t .  v i . o l a t i o n s .  

U n t i l  such t ime a s  a  s e l f - r e p o r t i n g  o r  expanded 

t a r g e t i n g  system i s .  i n s t i t u t e d  f o r  t h e  oth,er  

Compliance programs,  proxy i n d i c a t o r s  ( s u c h  a s  

f i r m  s i z e  d a t a )  shou ld  be used t o  s e l e c t  s y s t e m a t i c a l l y  

t h e  most s i g n i f i c a n t  . p o t e n t i a l  v i o l a t o r s .  

6 . 6 . 5  Other  F a c t o r s :  Reg iona l  S e l e c t i o n  and ....................... 
Some Coverage . i n  Each Program ----------------- 
I n  a d d i t i o n ,  a s  noted a t  t h e  beg inn ing  

of t h e  d i ~ o u ~ o i o n  of s t r a t c c j y  ( c L I ~ ~ L ~ L  6 . 1 ,  s u p r a ) ,  

t a r g e t i n g  of p a r t i c u l a r  f i r m s  m u s t  r e f l e c t  c o n s i d e r a -  

t i o n s  o f t e n  used by p r o s e c u t o r s  t o  accompl i sh  

d e t e r r e n c e  a s  we l l  a s  t h e  s t a t u t o r y  r e s p o n s i b i l i t y  

t o  m a i n t a i n  c o m p e t i t i o n .  



Moreover ,  t h e  r e . g i o n s  must  be g i v e n ,  . 
. ,. . . 

s u f f i c i e n t  f l e x i b i l i t y  t o  e x p l o i t  l o c a l  c o n d i t i o n s  

( , e . g . ,  a  d o m i n a n t  i n d u s t r y  w i t h i n  t h e  r e g i o n s )  f o r  

. . a c h i e v i n g  maximum Compl iance  i m p a c t ,  and t h e y  'mus t  

' be  a b l e  t o  p u r s u e  w i l J f u l  v i o l a t i o n s  t h a t  come t o  

t h e i r  a t t e n t i o n  t h r o u g h  c o m p l a i n t s  o r  o t h e r w i s e .  

I n  a d d i t i o . n ,  w h e t h e r  o r  n o t  i n d i c a t e d  by t h e  

a p p r o p r i a t e  b e n e f i t j c o c t  r a t i o s ,  some m i n i m a l  

l e v e l  of a u d i t .  p r e s e n c e  s h o u l d  be m a i n t a i , n e d  i n  

e v e r y  p rogram,  s i n c e  it is n o t  known i f  t h e  d e t e r r e n t  

e f f e c t  as . . soc ia ted  w i t h  t h e  d i s c o v e r y  .of v i o l a t i o n s  
. . .  

( n o  m a t t e r  how l a r g e )  i n  one proqrarn h a s  .any 

d e t e r r e n c e  v a l u e  i n  o t h e r  p r o g r a m s .  



6.7 A New Definition of Goals ---- 
6.7.1 Introduction 

s ,. . 
Audit strategy and performance measure- 

ments must be carefully integrated so that performance 

measurements create incentives' that furtheir the 

strategy and success in achieving the strateiy is 

accurately monitored. Therefore, the proposed 

changes in audit strategy to place greater emphasis , 

on malor refiners will also require's change in the 

present method of evaluating Compliance performance. 

In addition, the revised performance measurement 

system will require substantial evaluation to 

remove the conceptual weaknesses of the present 

system which bias selections toward smaller, low- 

dollar-return audits. 

6.7.2 Overview of Present Goal - Oriented System ------ ---- 
The present goal-oriented system of 

performance. measurement involves establishing 

annual audit goals for each of Compliance's ten 

programs. 'l'his system, initiated in August l Y / b  to 

measure Performance in FY 77, represented FEA'S 

first attempt to establish a system for measuring 

the progress of its regional Compliance offices. 



With t h e  e x c e p t i o n  of  major r e f i n e r s ,  r e g i o n a l  

a u d i t s  g o a l s  were e x p r e s s e d  a s  t h e  number of  

a u d i t s  t o  be c o m p l e t e d - d u r i n g  FY 77 .  

 on-violat ion  a u d i t s  were  . a l s o  counted  

toward g o a l  comple t ion  i f ,  a f t e r  a p r e l i m i n a r y  

a u d i t ,  t h e  f i r m ' w a s  found t o  be i n  s u b s t a n t i a l  

compl i ance  wi th  FEA's r e g u l a t i o n s . ,  

When s e l e c t i n g  f i r m s  f 6 r  a u d i t ,  t h e  

r e g i o n s  were i n s t r u c t e d  t o  use t a r g e t  l i s t s  p r e p a r e d  

by t h e  N a t i o n a l  , O f f i c e .  For e v e r y  four  f i r m 6  

s e l e c t e d ,  a t  l e a s t  one f i r m  m u s t  have been a  l a r g e -  

volume f i r m  shown on t h e  t a r g e t .  l i s t s .  Major 

r e f i n e r  g o a l s  were e x p r e s s e d  a s  t a r g e t  d a t e s  f o r  

c o m p l e t i n g  t h e  v a r i o u s  a u d i t  a r e a s ;  e . g . ,  c l a s s  of  

p u r c h a s e r  a t  each  o f  t h e  35 l a r g e s t  d o m e s t i c  r e f i n e r s  
' 

where r e s i d e n t  a u ' d i t  s t a f f s  a r e  m a i n t a i n e d .  

To coun t  toward t h e  a n n u a l  g o a l ,  t h e  

a u d i t  must  be comple ted  t h r o u g h  t h e  i s s u a n c e  o f  t h e  

Remedial  Order  o r  Consent  O r d e r .  These s t a g e s  were 
. . 

s e l e c t e d  i n  an a t t e m p t  t o  fo rc ' e  t h e  r e g i o n a l  Counsel  

and a u d i t  s t a f f s  t o  work toward one  common g o a l - t h e  

f u l l  comple t ion  o f  en fo rcemen t  a c t i o n s  on a  r e g u l a r  

b a s i s .  



6.7.3 Weaknesses of Present Goal Oriented 

System 

This goal-oriented system has not 
. , . . 

worked well because of several weaknesses in the 

conceptual design of the goals and because-of , . 

problems with the actual implementation and execution 

at the .field level. These weaknesses are discussed 

in greater detail below: 

Slow Resolution 'of Regulatory Issues . . 

when the goals were established in 

August 1976, the Compliance staff assumed that 
. .  . 

major regulatory.issues impeding audit completion' 

would be 'resolved m'uch more quickly,than what 

actually occurred. Unresolved regulatory issues 

have been a significant deterrent to goal completion 
. . . .  

in nine of Compliance's ten programs. For instance, 
. . 

the crude oil reseller regulations have not yet 

been published; the final property'issues affecting 
, .  ' 

audits of crude production were not resolved until 

January 1977: the mult.iple inventory class exception 

is presently unresolved and has held up the com- 

pletion of propane reseller and retailer audits 

s,ince February 1976. Other audits significantly 

constrained by unresolved regulatory issues are'in 

the refiner and natural gas liquid programs. I 



o  U n r e a l i s t i c  Manpower /Product iv i ty  . 

E x p e c t a t  i o n s  . . 

The e s t a b l i s h e d  g o a l s  assumed a  

h i g h e r  amount o f  manpower p r o d u c t i v i t y  f o r  a u d i t  

c o m p l e t i o n  t h a n  was r e a s o n a b l e .  For example,  i t  

was assumed t h a t  t h e r e  were 1760 d i r e c t  h o u r s  

a v a i l a b l e  a n n u a l l y  f o r  each  a u d i t . .  Expe r i ence  h a s  

shown t h a t  t h i s  f i g u r e  i s  s u b s t a n t i a l l y  less t h a n  

1760 hour s .  Simply s t a t e d ,  t h e  1750 h o u r s  e s t i m a t e  

d i d  n o t  r e c o g n i z e  t h e  m u l t i t u d e  o f  s p e c i a l  p r o j e c t s ,  

C o n g r e s s i o n a l  r e q u e s t s ,  and o t h e r  non-audi t  r e l a t e d  

p r o j e c t s  t h a t  d i v e r t e d  FEA a u d i t o r s  from t h e i r  

major  a u d i t  m i s s i o n .  A s  a  r e s u l t ,  t h e  q o a l s  were ! 

se t  t o o  h i g h  f o r  most programs.  The o n l y  program 

i n  which t h e  g o a l  was r e a l i s t i c  was independent  

c r u d e  producers .  

o Over ly  O p t i m i s t i c  A n t i c i p a t e d  

Aud i t  Times 

The a u d i t  t i m e s  ( i . e . ,  t h e  t i m e  r e -  

q u i r e d  t o  conduc t  a  g i v e n  t y p e  o f  a u d i t )  used t o  

c a l c u l a t e  t h e  g o a l s  were t o o  o p t i m i s t i c .  When t h e  

g o a l s  were  o r i g i n a l l y  c a l c u l a t e d ,  e s t i m a t e s  of 

a u d i t  t i m e s  were used because  s u f f i c i e n t  d a t a  on 

comple t ed  a u d i t s  were n o t  a v a i l a b l e  t o  compute 

a c t u a l  a u d i t  times. S i n c e  i t  was i m p o s s i b l e  



t o  a p p r o p r i a t e l y  d i f f . e r e n t i a t e  between a u d i t  times 

f o r  l a r g e  and s m a l l  f i r m s ,  a v e r a g e  a u d i t  times were 

used t o  s e t  . g o a l s .  A recen' t  a n a l y s i s ' . o f  completed 

a u d i t s '  'showed t h a t  a c t u a l  ' a u d i t  , t i m e s  r e q u i r e d  t o  

' c o m p l e t e  a u d i t s  were much"greater t h a n  t h o s e  used 
. . . . .  . . 

t o  e s t a b l i s h  t h e  o r i g i n a l  g o a l s .  

' o  Too L i t t l e  Reg iona l  I n p u t  

~ e g  i o n a l  .Co,mpl i a n c e  ' p e r s o n n e l  have 

o f t e n  . e x p r e s s e d  a d ' e s i r e  f o r  g r e a t e r .  i n p u t  i n t o  

goa.1' s e t t i n g . .  Al though t h e  o r i g i n a l .  g .oa l s  w e r e . .  

. . d i s c u s s e d  w i t h  t h e  r e g i o n s  and  r e g i o n a l  Compli.ance - 

p e r s o n n e l  p a r t i c i p a t e d  i n  making a ' m i d - y e a r  a d j u s t -  
. . 

ment - t o  ' t h e  goa l s ' ,  t h e  Task Force  b e l i e v e s  t h a t  . 

g r e a t e r  e f f o r t :  shou ld  be made. t o  g i v e  e a c h  r e g i o n  

more o p p o r t u n i t y  f o r  i n p u t  i n t o - g o a l  s e t t i n g  f o r  FY 78.  

. . 



o  Lack o f  S u p p o r t  from ~ e g i o n s  and 

Reg iona l  ~ d m i n i s t r a t o r s  

There  w'as a  g e n e r a l  l a c k  o f  r e c e p t i -  

v i t y  and s u p p o r t . f o r  t h e  g o a l - o r i e n t e d  sys tem by 

t h o s e  whose s u p p o r t  was e s s e n t i a l  t o  make t h e  

sys t em work -- t h e  r e g i o n s  i n  g e n e r a l  and ,  i n  

p a r t i c u l a r ,  t h e  Reg iona l  A d m i n i s t r a . t o r s .  'Due t o  

t h e  o r g a n i z a t i o n  o f  FEA, t h e  Reg iona l  ~ d m i n i s t r a t o r s  

were g e n e r a l l y  n o t  h e l d  r e s p o n s i b l e  f o r  poor pe r -  

formance  i n  t h e  Compliance a r e a .  Some Regional .  

A d ~ ~ ~ i n i s t r a t o r s  who t r i e d  t o  s u p p o r t  t h e  g o a l  

sys t em found i t  d i f f i c u l t  t o  o b t a i n  t h e  s u p p o r t  of  

t h e i r  Counse l  s t a f f s  because  o f  t h e  "mixed" o r g a n i -  

z a t i o n a l  s e t u p  i n  FEA. 

o  System Did Not Encourage S e l e c t i o n  

of A u d i t c  w i t h  Eligh Vio ld t iu11  P u t e n e l a l  

Most i m p o r t a n t l y ,  however,  t h e  

g o a l s  p r a c t i c e  were c o ' n c e p t u a l l y  counter -  

p r o d u c t i v e  t o  t h e  a g e n c y ' s  major  m i s s i o n  o f  i d e n t i f y i n g  

and c o r r e c t i n g  s i g n i f i c a n t  o v e r c h a r g e s .  For 

i n s t a n c e ,  t h e  goals encouraged  t h e  r e g i o n  t o  
. . 



c o m p l e t e . a u d i t s  w i t h o u t  any economic c o n s i d e r a t i o n  

o f  t h e  d o l l a r - r e t u r n - p e r - a u d i t - h o u r .  A s  a  r e s u l t ,  

s o m e . r e g i o n s  s e l e c t e d  s m a l l e r  f i r m s , i n  o r d e r  t o  

meet t h e i r  g o a l s .  , Once a  f i r m  was s e l e c t e d ,  a  

l a r g e  number of  a u d i t  h o u r s  w e r e ' o f t e n  expended 

p u r s u i n g  r e l a t i v e l y  minor v i o l a t i o n s .  T h i s  b i a s e d  

s e l e c t i o n  was done a t  t h e  expense  of  p o t e n t i a l l y  

more l u c r a t i v e  v i o l a t i o n s .  G r e a t e r  .emphasis 

shou ld  b e , p l a c e d  on economic f a c t o r s  when s e l q c t i n g  

and pe r fo rming  a u d i t s .  

o System D e t r a c t e d  from Complet ion 

o f  Major R e f i n e r '  A u d i t s  

F i n a l l y ,  - t h e  use o f  i n f l e x i b l e  

a u d i t  g o a l s  f o r  a l l  t e n  programs d e t r a c t e d  'from: 

t h e  s u c c e s s f u l  comple t ion  o f  a u d i t s  a t  t h e  maj.or 

r e f i n e r s .  Even though t h e  Major R e f i n e r  program 

was ~ o m ~ l i a ~ c e ' s  h i g h e s t  p r i o r i t y ,  t h e  r e g i o n s  

were r e l u c t a n t  t o , d i v e r t  p e r s o n n e l  i n t o  major 

r e f i n e r s  a t  t h e  expense  of  t h e i r  o t h e r  g o a l s .  

A f t e r  J anua ry . .  1977 ,  d i v e r s i o n ,  t o  a r e a s :  such  a s  

Crude P r o d u c t i o n  a t  major r e f i n e r s  would have been .  

b e n e f i c i a l  s i n c e  a l l  major  r e g u l a t o r y  i s s u e s  were 

r e s o l v e d  f o r  t h i s  a r e a .  The r e g i o n s  were r e l u c t a n t  

t o  d i v e r t  s t a f f ,  however,  s i n c e  t h e y  g e n e r a l l y  

p e r c e i v e d  t h a t  l i t t l e  cou ld  be accompl i shed  a t  



t h e  major r e f i n e r s  i n  view of  t h e  s i g n i f i c a n t  un- 

r e s o l v e d  r e g u l a t o r y  i s s u e s  such  a s  c l a s s  o f  pur- ' 

c h a s e r .  T h e r e f o r e ,  i f  a u d i t o r s  were d i v e r t e d  t o  . '  

t h e  m a j o r s ,  o t h e r  programs would s u f f e r  w i t h b u t  

any s u b s t a n t i a l  o f f s e t t i n g  accompl i shments  a t  t h e  

m a j o r s .  

'. 6.7.4 proposed Performance --- Measurement 

. . 
System Overview 
.zL- - 

. . 

A S  s t a t s d  ~ ~ e v i ~ u ~ l y ,  t h c  r c v i o c d  pcr  

forma,nce measurement sys tem m u s t  b e . c o n c e p t u a l l y  
. . 

sound and be d e s . i g n e d . t o  c a r e f u l l y  t r a c k  t h e  new 

a u d i t  s t r a t e g y .  ~ a s i c a l : l ~ ,  t h e  new a u d i t  s t r a t e g y  
. . 

proposed by t h e  Task Force  d i v i d e s  F E A ' s  t e n  

.Compliance programs i n t o  two p a r t s  - - ' " m a j o r  

r e f i n e r "  and " o t h e r "  programs.  A s  i t s  p r imary  

o b j e c t i v e ,  t h e  new s t r a t e g y  s t r e s s e s  f u l l y  r ev i ewing  

and remedying s i g n i f i c a n t  v i o l a t i o n s  t h a t  have 

o c c u r r e d  a t  t h e  major  r e f i n e r s .  Second,  t h e  npw 

s t r a t e g y  e n d o r s e s  s e l e c t i v e  a u d i t s  of  f i r m s  i n  t h e  

o t h e r  n i n e  FEA programs w i t h  emphas is  on remedying 

l a r g e  d o l l a r  v i o l a t i o n s ,  and ,  f o r  t h o s e  c o n t i n u i n g  

programs such  a s  p ropane ,  t o  d e t e r  f u t u r e  v i o l a t i o n s .  



The strategy for .the "other" program is in tee 
. . 

short run intentionally subordinate to the strategy 
. . 

for major refiners. . . It is fully intended tha,t all .~ . . . . 

necessary resources be devoted to the refiner 

strategy, even at the expense of other programs, 

although priority should be given to major independent 

crude producers and cr.ude oil resell.ers. For 

decontrolled products, the audit emphasis 

will be designed to remedy .significant prior 

violations and, of equal importance, will ensure 

government credibility if it ever again becomes 

necessary to return to a price-control system. 

Although there are other dimensions, high dollar 
. . 

return for each hour invested is a common factor 

in every element of the new strategy. The Task 

.Force's proposed performance measurement system, 

as presented below, is designed to emphasize 

dollar return and, thereby, remedy the conceptual 

weaknesses that exist in,the present goal-orie,nted 

system. 

6.7.5 New Strategy for Ma-& Refiners -- -- ----- 
The overall success of the new strategy 

will be determined by how efficiently Compliance 

executes the major refiner strategy - the primary 
strategy. This program is the farthest behind and 

is the program in which the largest price overcharges 

appear to have occurred. 



,The major refiner strategy primarily invol.ves one 

major objective--to become 'current. Therefore, 

the primary performance measurement at the majors 

will involve the setting of a time-phased goal for . . 

e,&h major refiner to "catch bp" and become current. 

Milestones will be established for each refiner 

and for each significant component (audit unit) of 

thc strategy. e.g., ciucle'pruduction, class of purchaser, 

etc. 



6 . 7 . 6  - Other:  Programs -- A. ~ e w '  D e f i n i t i o n  . ---- 
of  Goa l s  

.Wi th in  t h e  s t r a t e g y  f o r  F E A , ' s  o t h e r  .' 

n i n e  ~ o m p l  i a n c e  programs,  t h e r e  a r e  . , t h r e e  o b j e c t i v e s :  

(1)  t o , i d e n t i f y  and c o r r e c t  l a r g e  v i o l a t i o n s i  ( 2 )  
. . 

t o  d e t e r  f u t u r e  v i o l a t i o n s .  by maint ,a . ining an.. . ., . 

a p p r o p r i a t e  a u d i t  p r e s e n c e ,  and ( 3 )  t o  a s s u r e  t h e  

c r e d i b i l i t y  o f  any f u t u r e  - p r i c e  c o n t r o l  .- .. program by 

remedying t h e  o v e r c h a r g e s  f o r  t h o s e  p r o d u c t s  t h a t .  

have been d e c o n t r o l l e d .  The proposed  s t r a t e g y  is 

a  s e l e c t i v e  one a s ' o p p o s e d  t o  t h e  c u r r e n t  s t r a t e g y  

of  b l a n k e t  c .overage f o r  e a c h  program. By u s i n g  

a u d i t  r e s o u r c e s  e f f e c t i v e l y  i n  i d e n t i f y i n g  and 

p u n i s h i n g  l a r g e  d o l l a r  v i o l a t o r s ,  t h e s e  t h r e e  

o b j e c t i v e s  can  be accompl i shed .  

I n  o r d e r  t o  a s s u r e  economic s e l e c t i v i t y ,  

t h e  Task Force  p r o p o s e s  t h a t  Compliance d e v e l o p  a  

c o s t / b e n e f i t  r a t i o  t o  measure  Compliance per formance .  

The c o s t / b e n e f i t .  r a t i o  would be t h e  d e p a r t u r e  

p o i n t  f o r  s e l e d t i n q  f i r m s  f o r  a u d i t .  However, 

super imposed on t h i s  sys tem shou ld  be f l e x i b l e  

p r o c e d u r e s  f o r .  p e r m i t t i n g  t h e  r e g i o n  t o  e x e r c i s e '  

' c o n v e n t i o n a l  p r o s e c u t o r i a l  d i s c r e t i o n  i n  t a r g e t i n g  

f i r m s  f o r  a u d i t .  Some c o n s i d e r a t i u r i s  L h a t  would 

be a p p r o p r i a t e  f o r  r e g i o n a l  d i s c r e t i o n  i n  t a r g e t i n g  



f i r m s  a r e  (1) p o t e n t i a l  w i l l f u l  v i o l a t i o n s ,  ( 2 )  

s i g n i f i c a n t  o p p o r t u n i t i e s  t o  impact  on h i g h l y  
4 '  

v i s i b l e  i n d u s t r i e s ,  ( 3 )  new programs and ,  
I ... 

( 4 )  p r e c e d e n t i a l  issues. 

T h e  a d v a n t a g e s  o f  a  c o s t / b e n e f i t  measurement 

pe r fo rmance  o v e r  t h e  p r i o r  sys tem a r e  a s  f o l l o w s :  

o  I t  w i l l  d i s c o u r a g e  t h e  p u r s u i t  o f  

low r e t u r n  a u d i t s .  

o  I t  w i l l  make t h e  r e g i o n s  and t h e  

N a t i o n a l  O f f i c e  more aware o f  

Compl i ance ' s  p r i m a r y  m i s s i o r ~  -- t o  

i d e n t i f y  and remedy s i g n i f i c a n t  

o v e r c h a r g e s .  

o I t  w i l l  e n a b l e  each  r e g i o n  t o  manage 

b e t t e r  i t s  own r e s o u r c e s  and t o  

i d e n t i f y  and remedy f a c t o r s  con- 

t r i b u t i n g  t o  non-p roduc t ive  a u d i t  

t eams ,  c o u n s e l  s t a f f s ,  area  o f f i c e s ,  

and p o s t s  of d u t y .  

o I t  w i l l  e n a b l e  t h e  N a t i o n a l  O f f i c e  

t o  manage b e t t e r  i t c  r e s o u r c e s  by 

i d e n t i f y i n g .  and remedying non- 

p r o d u c t i v e  ' r e g i o n s .  



. . . . . . . . . . . . .  . . . . . .  t . 
. % .  

. . . . 
o I t  k i l l  not. d e t r a c t  f rom,  o r  com- 

. %  ' :  ' . . . . . .  : , .  . . . . .  
p e t e  w i t h ,  F E A ' S  majo'r' s t r a t e g y  of 

. . , .. . . , .  . . .  . 7  
. . . . :. . . 

compl'etins ' a u d i t s  i t  t h e  m a j d i  

r e f i n e r s .  



SECTION VII 

REPORT AND RECOMMENDATIONS 

ON AUDIT STAFFING AND TECHNIQUES, 



Audit Ski.11~ and Techniques 

Recommendations 

Qua1i.t.y of. Auditors/Inves~tigators 

a. Require FEA's Office of Management and Administration 

.to take action very.rapidly to reclassify investigators 

if qualified, to auditors. For those investigators,' 

except those with special criminal investigative skills, 

that cannot qualify, FEA should institute replacement 

action. To the extent possible, FEA should make every 

effort to encourage or provide training to assist 

personnel in upgrading their skills. However, in 

implementing any reclassification action, FEA should 

be sure to recognize the specific auditing and 

investigative skills that are required to adequately 

perform FEA's Compliance function. 

.b. Improve the supervisory techniques over inexperienced 

audit personnel. These improvements should involve (i) 

instilling a sense of urgency to complete 'a professional 

a11di.t. package within established time frames, and (ii) 

detailed supervision in the proper use of investigative 

techniques. 

c. Obtain the Office of Management's assistance in 

replacing pers'onnel unqualified to work in the National 

Compliance Office. Consideration should be given to 

placing these personnel in other Agency programs 

requiring their skills. 

VII-I 



d ,  Review t h e  c a p a b i l i t i e s  o f  p e r s o n n e l  p r e s e n t l y  

occupy ing  s u p e r v i s o r y  p o s i t i o n s  a t  a l l  1evel .s  ( i n c l u d i n g  

team l e a d e r s ,  a r e a  manage r s ,  and Compliance D i r e c t o r s )  
. . . 9 .  

and t a k e  a c t i o n  t o  upgrade  s a t i s f a c t o r i l y  t h e  s u p e r v i s o r y  

s k i l l s  and  t o  enhance  t h e  s e n s e  o f  u rgency  amorig s u p e r v i s o r y  

p e r s o n n e l .  

e .  Seek a d d i t i o n a l  ways t o  p r o v i d e  m e a n i n g f u l  j o b  e n r i c h m e n t  

and p romot ion  o p p o r t u n i t i e s  t o  t h e  s t a f f .  

f. Make a  s t a d y  a n d ,  where necessary, d e v e l o p  r e s t r i c t i v e  

r e g u l a t i o n s  on o u t s i d e  employnlent f o r  Compliance p e r s o n n e l .  

g .  FEA s h o u l d  e n l ~ a n c e  i t s  i n t e r n a l .  r e v i e w  (Compliance ~ e v i e w )  

c a p a b i l i t y  by u p g r a d i n g . t h e  s t a f f  w i t h  p e r s o n s  w i t h  a u d i t  , 

e x p e r t i s e ,  

h .  Take a c t i o n  t o  e x p e d i t e  t h e  . h i r i n g  o f  Compliance p e r s o n n e l  

t o  b r i n g  t h e  o f f i c e  up t o  i t s  a u t h o r i i e d  l e v e l .  

Q u a l i t y  o f  A u d i t s  and U s e  o f  p r o f e s s i o n a l  A u d i t  T e c h n i q u e s  ----- 

a .  Make a  c o n c e r t e d  e f f o r t  t o  f u l l y  implement t h e  p r o v i s i o n s  

i n  t h e  Compliance Manual d , e a l i n g  w i t h  workpaper  p r e p a r a -  

t i o n  and t h e  Common A u d i t  Approach (CAA). ' S i n c e  t h e  

program h a s  been  i n  e x i s t e n c e  f o r  s e v e r a l  months  and 

has  Lee11 i g n 0 r e d . b ~  s e v e r a l  r e g i o n s ,  it i s  now t i m e '  

f o r  FEA t o  a c t  w i t h  d e c i s i v e n e s s  t o  a s s u r e  f u l l  

i m p l e m e n t a t i o n  o f  t h e  ! ~ ~ a n u a l ' s ~ p r o v i s i o n s .  The f a c t  

t h a t  a n  a u d i t  was s t a r t e d ' p r i o r  t o  i n c l u d i n g  t h ,  P CAA 

i n  t h e  manual s h o u l d  n u t  be p e r m i t t e d  a s  a n  exduse  

f o r  n o t  u p g r a d i n g  ongoing  a u d i t s .  



b. Begin efforts immediately to upqrade and enhance 

the capability to audit "through the computer." Due 

to the urgency of obtaining this expertise rapidly, 

FEA'should consider, among other options, contracting 

for this expertise. 

c. The acceptance of sampling techniques, including 

statistical sampling, should be fully endorsed as an 

auditing tool by FEA management at all levels. 

d. Develop a training program on sampling techniques for 

Compliance auditors and attorneys. 

e. Compliance should review and adjust the compliance 

Manual to provide for any significant omissibns or 

deviations from the concept discu.ssed in Section 1.2.6. 

Training and Relationship with Counsel ------- ..- 

a, In light of the ~ a s k  Force findings, restructure the 

bas'ic auditor/investigator course along the following. 

lines: 

o Include mate.rials. that impart a sense of the 

purposes, public policies and economic 

rationale of the statutes and regulations 

being administrated. 

o Shorten the time spent' on Agency administritive 

indoc t r i r?a t , io ,n ,mater ia l ,  . Such . material can be 

read easily by new 'employees and specific 

important questions, if any, can be answered 

locally if there is not'time at the school'. 



o Shorten the time spent on the.background of the 

FEA and speciality areas so that it is truly 

an overview. . , . , 

o Expand the time of instruction lor basics of 

accounting in the industry, use of computers by 

the firms and how to audit the computer output and 

through the computer, the common audit approach, 

the techniques used in settiiq up an audit (in- 

oluding review UP internal control procedures and 

financial and managerial records), t h e  audit worlc- 

papers and the execution of an investigative audit. 

o Separate the area of specialization schnnls (Pro- 

ducers, RARP, NGL) from the basic school allow 

employees to attend a specialization school only 

after a working indoctrination period of at least 

six Weeks. 

b. Require attorneys that support the Compliance 

function to attend Compliance training courses. 

4. Personnel Deployment 

a. Perform an analysis of the deployment of personnel 

to assure that it is in line with the present audit 

strategy. This analysis should given full consideration 

to the economic feasibi.1 i t .y  and the appropriate 

alternatives to maintaining small offices. As a 

by-product of this analysis, the desirability of the 

present locations of Regional Offices should be assessed. Such 



d e t e r m i n a t i o n ' s  . .  . . . should . . c o n s i , d e r  c l - o s i n g ,  mer,g+ng, and  

d i v i d i n g  . . r e g i o n . a l .  o f f  ices  i f  t h e  worl~loa~.ci a n a l y s i s  

s u p p o r t  such   conclusion.^. - 

b. C o n s i d e r  u s i n g  . i n t e r - , r e g i o n a l  a s s i g n r ~ l e n t s  t o  a u d i t  

t h e  Ja.rge rec .ord  c e n t * e r s  m a i n t a i n e d  by ' t h e  m a j o r  

r e f i , n e r s .  . . . 

. . 

. . .  



1.0 Audit Skills, Audit Techniques, Training and -------- - --- 
Personnel Deployment -- -- 
Task force representatives visited the National Office 

of Compliance and several regions. for purposes of evaluating 

the quality of the professional skills of the Compliance 

staff, the use made of audit techniques, and the general 

utilization of ,personnel resources in support of Compliance's 

major function. The scope of the analysis consist.ed of 

reviews of audit performance, audit workpapers, personnel 

education and ekperience backgrounds, personal observations, 

discussions with Compliance personnel, and other supporting' 

. analyses as required.' At the time of its review, the Task 

Force noted t h a t ~ ~ ~ ' s  Compliance staffing was 105 personnel 

below its authorized staffing levels. This section 

of the report will not discuss the lack of proper 

integration of the compulsory process into the auditing 

function as this matter is discussed in the section 

on enforcement authority. The Task Force did find areas 
. . 

in which audits were performed in a highly professional . 

manner. In addition, the Task Force observed that in -many 

instances, the Compliance Office is staffed at bath the 

national and regional levels with many dedicated and 

qualified personnel. However, the overall..co'nclusion 

nf  t .he  task fo rce  was that substantial improvements 

are required to upgrade the professionalism of Compliance's 

audit staff. 



1.1 Q u a l i t y  o f  Pe r sonne l  Audi t  S k i ' l l s  - 
. . .  

Although F E A ' s  Compliance f u n c t i o n  is a  1a.w en fo rcemen t  

sys t em,  t h i s  sys t em,  o f  n e c e s s i t y ,  m u s t  have  a s  i t s  c o r n e r -  
, , "  . . 

s t o n e  an a g g r e s s i v e  and e f f e c t i v e  a u d i t i n g  o f f i c e ,  s t a f f e d  
. . 

.A 6 3 -2- ! k" ly . -. -. J " .' .- . .. 
w i t h  t r a i n e d  p r o f e s s i o n a l s .  On many a u d i t s ,  e s p e c i a l l y  

. . : r  . . . : . ,  . 

t h o s e  i n v o l v i n g  l a r g e  i n t e g r a t e d  r e f i n e r s ,  Compliance a u d i t o r s  
. . 

a r e  i n v o l v e d  w i t h  one o f  t h e  most complex a c c o u n t i n g  sys t ems .  
, . . , . . 

To f u r t h e r  c o m p l i c a t e  t h e  a u d i t  problem,  F E A ' s  r e g u l a t i o n s  
. . 

impose an  a d d i t i o n a l  burden  on t h e  a u d i t o r  by r e q u i r i n g  

a u d i t  v e r i f i c a t i o n ' o f  c a l c u l a t i o n s  based on t h e o r e t i c a l  
, . . .., 

c o n c e p t s  n o t  n o r m a l l y  a s s o c i a t e d  w i t h  c o n v e n t i o n a l  a l ~ d  i t ing 

( c i a s s  of  p u r c h a s e r  and r e c o v e r i e s ) .  The Task Force  found 
. . ". . .. 

t h a t  a  s i g n i f i c a n t  number o f  p e r s o n n e l  now a s s o c i a t e d  w i t h  t h e  

Compliance a u d i t i n g  f u n c t i o n  d i d  n o t  p o s s e s s  t h e  n e c e s s a r y  
,.. ' : ' 

s k i l l s  t o  p r o p e r l y  per form t h e i r  a s s i g n e d  m i s s i o n .  

1.1.1 Reg iona l  I n v e s t i g a t o r  P e r s o n n e l  -------- -- 
A t  t h e  s t a r t  o f  t h e  Compliance program, t h e  . . 

1/ - 
I n t e r n a l  Revenue S e r v i c e  h i r e d  m o s t l y  i n v e s t i g a t o r s  (GS-1810). 

1/ 
r a t h e r  t h a n  t r a i n e d  a u d i t o r s  (GS-510)- t o  pe r fo rm t h e  

, . _., . 
0 . .  . . .  

Compliance m i s s i o n .  FEA c o n t i n u e d  t o  permit '  t h e  r e g i o n s  t o  
. . 

h i r e  i n v e s t i g a t o r s  u n t i l  mid 1975 .  Supposed ly ,  such  h i r i n g  
. . 

was p e r m i t t e d  because  o f  t h e  emphas is ,  d u r i n g  t h e  e a r l y  . 
. . 

d a y s  o f  t h e  program,  on r e s o l v i n g  consumer c o m p l a i n t s  a t  

t h e  r e t a i l e r  and r e s e l l e r  l e v e l s .  A s  a  r e s u l t ,  i n v e s t i g a t o r s  . . 

1/ These numbers r e f e r  t o  C i v i l  S e r v i c e  j o b  s e r i e s  codes .  - 



initially made up 50 percent of some regional'compliance 
. . 

staffs. cur;ently, about' 150 investigators are on .board. 

These investigators often had bac'kgrpunds and experience 
. . 

in investigations against people rather than investigations 
. ... 

into possible financial crimes and violations. In one 
. . 

Area off ice in ~ e ~ i o n  11, 15 of the 20 personnel assigned 

were investigators (10 of these investigators were former ~ e w  York 

City Policemen). As borne out by the discussion in audit 

techniques, many of these personnel were not equipped to 

perform the sophisticated audits that are now required 

of Compliance personnel. 

In a report issued by the Civil Service Commission 

(CSC), several months ago, the CSC ruled that the basic 

mission of the Compliance process involves auditors in the 

GS-510 series and recommended that FEA take action to 

replace the investigators with qualified audito'rs. The task 

force found, however, that FEA's personnel office has not 

taken action to implement.the CSC recommendations. 

1.1.2 Regional -- Auditor Personnel . 

Although the problem with inexperienced auditors 
., . 

is not as severe as with investigators, the problem does, 

however, exist at some locations. The task force review 

showed that some of the auditors whose professional abilities 

were lacking came from auditing backgrounds substantially 



' d i f f e i e n t  f rom FEA: For t h e  most p a r t ,  t h e s e  p e r s o n n e l  

came from a g e n c i e s  which were o f t e n  a b l e  t o  u s e  "canned" 

a u d i t  p rograms ( p r e d e t e r m i n e d  and s t a n d a r d i z e d )  r e q u i r i n g  

l i t t l e  judgment and p e r s o n a l  i n i t i a t i v e .  A s  a  r e s u l t ,  

t h e s e  p e r s o n n e l  have  found i t  d . i f f i c u l t  t o  a d j u s t  

t o  t h e  " f l u i d " .  i n v e s t i g a t i v e  n a t u r e  o f  FEA a u d i t i n g .  

1 .1 .3  N a t i o n a l  O f f i c e  Pe r sonne l  - 
The t a s k  f o r c e  a l s o  no ted  t h a t  c e r t a i n  N a t i o n a l  

O f f i c e  p o s i t i o n s  were  occup ied  w i t h  p e r s o n n e l  who were 

no t  t r a i n e d  i n  a c c o u n t i n g  o r  a u d i t i n g . ,  Some had s k i l l s  

such  a s  e n g i n e e r i n g .  and j o u r n a l i s m .  A s '  a  r e s u l t ,  s e v e r a l  

of t h e s e  p e r s o n n e l  who cou ld  n o t  be p l a c e d  i n  non-audi t  

r e l a t e d  f u n c t i o n s  were  n o t  p r o d u c t i v e l y  employed and were 

b l o c k i n g  t h e  p lacement  of  q u a l i f i e d  p e r s o n n e l .  Although 

t h e s e  p e r s o n n e l  we,re involuntarily p l a c e d  i.n t he se  

p o s i t i o n s  a s  a  r e s u l t  o f ' p r i o r  Agency r e o r g a n i z a t i o n s ,  

t h e  Task ~ o r c e . b e l i e v e s  t h a t  FEA s h o u l d  make e v e r y  e f f o r t  

t o  encourage  o r  ' p r o v i d e  t r a i n i n g  f o r  t h o s e  a b l e  t o  b e n e f i t  

from i t  o r  t a k e  a p p r o p r i a t e  a c t i o n  t o  p l a c e  t h e s e  

p e r s o n n e l  o u t s i d e  t h e  Compliance program. With t h e  

a d v e n t  o f , t h e  new Depart.ment o f  Energy ,  an e x c e l l e n t  

o p p o r t u n i t y  e x i s t s  t o  p l a c e  t h e s e  p e r s o n n e l  i n  j o b s  

r e q u i r i n g  t h e i r  s k i l l s  s o  t h a t  q u a l i f i e d  r e p l a c e -  

ments can  be h i r e d .  



1 . 1 . 4  -- D e s c r i p t i o n  - of  Pe r sonne l  Make-up a t  S e l e c t e d  ------- 
Compl i a n c e  Off i c e s .  ------ 
The f o l l o w i n g  p a r a g r a p h s  p r e s e n t  a  p r o f i l e  on 

s e v e r a l  Area O f f i c e s .  1 n . a d d i t i o n  t o  p r o v i d i n g  s u p p o r t  

f o r  t h e  above a n a l y s i s  o f  q u a l i t y  o f  p e r s o n n e l ,  t h i s  

p r o f i l e  s h o u l d  be  h e l p f u l ' i n  u n d e r s t a n d i n g  t h e  n e x t  

s e c t i o n  on q u a l i t y  'of a u d i t s .  

Manhattan Area O f f i c e  - The   an hat tan' Area O f f i c e  h a s  --------- 
15 i n v e s t i g a t o r s  ( 1 8 1 0 ' s )  o u t  o f  a  t o t a l  of 20 p e o p l e  

( 1 0  of t h e s e  p e c p l e  were f o r m e r l y  w i t h  t h e  N e w  York C i t y  

P o l i c e '  Depa r tmen t ) .  Review o f  h i s t o r i c a l  workpapers  i n  

t h i s  Area O f f i c e  o f t e n  showed a  l a c k  of  e d u c a t i o n a l  back- 

g round ,  e x p e r i e n c e  and t r a ' i n i n g  f o r  t h e  work bei.ng done.  

The Manhattan O f f i c e  is r e s p o n s i b l e  f o r  t h e  a u d i t  o f  

some v e r y  l a r g e  r e s e l l e r s  and i m p o r t e r s .  None o f  t h e  

workpapers  reviewed showed any u s e  o f  t h e  common a u d i t  
, 

approach .  . . 

R e f i n e r y  Teams - The Mobil a u d i t  team c o n s i s t s  ---- 
of  two i n v e s t i g a t o r s  and 10 a u d i t o r s .  The re  a r e  two 

Grade 1 3 ' s ,  s i x  Grade 1 2 ' s  and f o u r  Grade 1l8,s on t h e  

team. The team l e a d e r  came from t h e  P o s t  O f f i c e  Aud i to r  

Department a  l i t t l e  ove r  one y e a r  ago.  A r ev i ew of  t h e  

work p r o d u c t  d i d  n o t  i n d i c a t e  t h a t .  much had been 

a c c o m p l ~ s h e d  by t h e  team t o  d a t e .  ~ u c h  of  t h e  work on 

Mobil h a s  r e q u i r e d  t r a v e l  by t h e  team t o  Texas and 

C a l i f o r n i a .  

2/ '  Common. Aud i t  Approach. T h i s  t e rm r e f e r s  t o  a  common a u d i t  - -- 
apprdoach t h a t  is  p a r t  . o f  t h e  body o f  knowledge a v a i l a b l e  t o  
t h e . a c c o u n t i n g  p r o f e s s i o n .  



Hess Re f ine ry  - A s  a  c o n t r a s t  t o  t h e  ~ b b i l  Team, ' 
-7 

t h e  11-person  team a t  Hess  h a s  o n l y  a u d i t o r s .  ,on , i t s  

s t a f f  and i n c l u d e s  two Grade 1 3 ' s ,  f o u r  Grade 1 2 ' s ,  

one Grad,e 9 ,  and f o u r  Grade 7 ' s .  Many of  t h e  team 

members have  p u b l i c  o r  p r i v a t e  accoun t ing .  background-s,. 

Workpapers reviewed showed u t i l i z a t i o n  o f  t h e  individuals' 

backgrounds .  I t  shou ld  be  no ted  t h a t  t h e  Mohil, and . ' .  

Hess RARP team l e a d e r s  do. n o t  meet w i t h  e a c k i . o t h e r  

o r  o t h e r  R A R P  team l e a d e r s  t o  d i s c u s s ~ p r o b l e m s  o r  

* . .  . , . c u r r e n t  s o l u t i o n s .  

Smithtown O f f i c e  - ----------- The Smith.town o f f i c e  a u d ' i t s  

ma in ly  r e t a i l e r s  arid resel .1er .s ;  be s ' i de s  t h e  Area Manager, 

t h e r e  a r e  two a u d i t o r s  and f o u r ,  i n v e s t i g a t o r s .  Grades  o f  

pe r sonne l .  a r e :  one 1 3 ,  two 1 2 ' s ,  and f o u r  1lt .s.  

We were a d v i s e d  t h a t  t h e r e  a r e  no c e r t i f i e d  

pub1 i c  a c c o u n t a n t s  o r  c e r t i f i e d  i n t e r n a l  a u d i t o r s  i n '  t.h.e 

N e w  'Yor k Reg i o n .  

Other  O f f i c e s  - Our v i s i t s  t o  t h e  D a l l a s ,  ------. 

O k l a h o m a ' c i t y ,  Houston,  and A t l a n t a  O f f i c e s  showed t h a t  

new e'mployees were h i r e d  a t  lower g r a d e  l e v e l s  w i t h  

a c c o u n t i n g  t r a i n i n g  and d e g r e e s  (some o f  whom were 

C P A ' s ) .  These &ople  a r e  b r i n q i n q  t h e i r  body o f  knowledge 

t o  c u r r e n t  a u d i t s  and t h e  workpapers  r e f l e c t  completed 

work more i n  l i n e  w i t h  t h e  common a u d i t  approach  and 

manual . r e q u i r e m e n t s .  



1 . 2  - Q u a l i t y  o f  A u d i t s  and Use - o f  P r o f e s s i o n a l  A u d i t  -- 
T e c h n i q u e s  - 
I t  is n e c e s s a r y  t o  c o n s i d e r  t h e  q u a l i t y  o f  a u d i t s  

a n d  t h e  u s e  o f  p r o f e s s i o n a l  a u d i t  t e c h n i q u e s  i n  con- 

j u n c t i o n  w i t h  t h e .  a b o v e  d i s c u s s i o n  o n  t h e  q u a l i t y  o f  

a u d . i t o r s .  1.n e s s e n c e ,  i t  is  n e c e s s a r y  t o  h a v e  a  t r a i n e d  

a u d i t  s t a f f  t o  c o n s i s t e n t l y  p e r f o r m  q u a l i t y , a u d i t s . .  
. . 

A s  d i s c u s s e d  i n  t h e  s e c t i o n  o n  T r a i n i n g ,  i t  is  p o s s i b l e  

t o  e n h a n c e  a  p r o f e s s i o n a l  a u d i t 6 ~ ' ~ s ' ~ ' - s k ' i l l s  i n  t h e  u s e  

o f  p r o f e s s i o n a l  a c c o u n t i n g  and  a u d i t i n g  t e c h n i q u e s .  

However, i t  is n o t  p r a c t i c a b l e  n o r  f e a s i b l e  f o r  a n  

Agency t o  s p e n d  t ime t r a i n i n g  u n s k i l l e d  p e r s , o n n e l .  

.The-.Agency h a s  o f t e n  used  i n v e s t i g a t o r s  t o  a u d i t  

f i r m s  a l t h o u g h  many o f  t h e  i n v e s t i g a t o r s  h a v e  n e v e r  

had a n y  f i n a n c i a l  o r  a c c o u n t i n g  t r a i n i n g  a n d ,  a s  

p r e v i o u s l y  i n d i c a t e d ,  h a v e  e x p e r i e n c e  o n l y  i n  t h e  

i n v e s t i g a t i o n s  o f  crimes a g a i n s t  p e o p l e .  



To c o p e  w i t h  t h e  a u d i t  q u a l i t y  p r o b l e m ,  Compl iance  

p r o v i d e d  g u i d a n c e  by  p u b l i s h i n g  a  t e c h n i q u e  c a l l e d  t h e  

common a u d i t  a p p r o a c h  ( C A A ) .  T h i s  a u d i t  a p p r o a c h ,  which 

s i m p l y  i n c o r p o r a t e s  i n t o  o n e  document  a  t e c h n i q u e  common 

t o  t h e  a c c o u n t i n g  p r o f e s s i o n ,  was  n o t  implemented  u n t i l  

r e c e n t l y .  The t a s k  f o r c e  found t h a t  many a u d i t s  s t a r t e d  

i n  1 9 7 4 ,  1 9 7 5 ,  and 1 3 7 6 ,  which i n  many cases  a r e  sLill 

ongoing,  d i d  n o t  u s e  a n y  CAA t e c h n i q u e s .  T h i s  f i n d i n g  

i n c l u d e s  some work p r e s e n t l y  underway a t  t h e  m a j o r  r e f i n e r s .  

1 . 2 . 1  Workpaper A n a l y s e s  

To d e t e r m i n e  t h e  a d e q u a c y  o f  a u d i t  p e r f o r m a n c e ,  

a  r e v i e w  was  made o f  some a u d i t  w o r k p a p e r s  i n  R e g i o n s  11, 

I V ,  and V I  i n  c o n n e c t i o n  w i t h  a u d i t s  p e r f o r m e d  i n  1 9 7 4 ,  

1 9 7 5 ,  e a r l y  1 9 7 6 ,  and  . some.  more c u r r e n t  a u d i t s .  Whi le  

t h e  r e v i e w  showed improvements  i n  t h e  l a t e r  a u d i t s ,  t h e r e  

was s t i l l  s u b s t a n t i a l  room f o r  improvment i n  t h e  f o l l o w i n g  

a r e a s :  

. ' Lack o f  p r o p e r  p l a n n i n g  p r i o r  t o  g o i n g  t o  
t h e  f i e l d  

. Lack o f  background-memoranda on t h e  f i r m s  

. Lack o f  memoranda on i n t r o d u c t o r y  m e e t i n g s  
w i t h  t h e  f i r m s  

. I n a d e q u a t e  u s e  o f  FEA's a u d i t  g u j . d e l i n e s  

. . Lack o f  r e v i e w  o f  t h e  f i r m ' s  s y s t e m  o f  i n t e r n a l  
c o n t r o l  ( b o t h  f i n a n c i a l  and management)  
a p p l i c a b l e  t o  t h e  items u n d e r  a u d i t ,  
e s p e c i a l l y  t h e  i n p u t  and o u t p u t  o f  computers 



. Lack o f  d e t a i l e d  . a u d i t  p l a n s  ( p r o g r a m s )  

. Lack of  budge t ing  of t i m e  , in  c o n n e c t i o n  . . 
w i t h  t h e  a u d i t  p l a n  (p rog ram)  

. L i t t l e  o r  no index ing  of  t h e  workpapers  
o r  c r o s s  r e f e r e n c i n g  o f  t h e  work t o  
c o n c l u s i o n s  

. I n a d e q u a t e l y  s u p p o r t e d  c o n c l u s i o n s  
( o c c u r r i n g  most o f t e n  on r e t a i l  
a u d i t s )  

. I n s u f f i c i e n t  i n d i c a t i o n  o f  s u p e r v i s i o n  
o r  r ev i ew 

  he above 6 a f i c i e n c i e s  a r e  n'oted w i t h  t h e  f u l l ' ~ k n o w 1 e d g e  

t h a t  t h e  Compliance.Manua1 and u s e  o f  t h e  common a u d i t  approach  

( i n c l u d e d  i n  S e c t i o n  4.100 of t h e  Compliance Manual)  were 

i n t r o d u c e d  subsequen t  t o  i n i t , i a t i n g , o r  comple t ing '  s e v e r a l  of  

t h e  a u d i e s  i n c l u d e d  i n  t h e  rev iew.  N e v e r t h e l e s s ,  t h e  

t e c h n i q u e  espoused  i n  thencommon a u d i t  a p p r o a c h  was p a r t  of  

t h e  body of  common knowledge a v a i l a b l e  t o . t h e  a c c o u n t i n g  

p r o f e s s i o n . '  T h e r e f o r e ,  t h e s e  p r o c e d u r e s ' s h o ' u l d  have  been 

a p p l i e d  by q u a l i f i e d  a u d i t o r s  even though n o t  y e t  i n c l u d e d  i n  

t h e  Manual when t h e  a u d i t s  s t a r t e d .  . 

1.2 .2  S u p e r v i s i o n  
- .  . . 

On t h e  s u r f a c e ,  . i t  a p p e a r s  t h a t  t h e  a u d i ' t o r s  a r e  b e i n g  . . 

s u p e r v i s e d .  S u p e r v i s o r y  p e r s o n n e l  a r e  m a k i n g . a s s i g n m e n t s ,  

r ev i ewing  workpapers  and s u g g e s t i n g  changes  h s . p a r t  o f  on- the-  

j o b  t r a i n i n g .  ~ h e s e '  s u p e r v i s o r s  seem t o  'know the s t a t u s  of 
. , 

work under t h e i r  c o n t r o l .  'However,  t h e  s u p e r v i s o r s  . . a r e  n o t  



always c o n t r o l l i n g  t h e  aud i to r  I s  t ime spen t  on the,-work, or 

d i r e c t i n g  t h e  work t o  completion. Genera l ly ,  .they a r e  not 

providing s u f f i c i e n t  superv i sory  l e a d e r s h i p  by demonstrat ing 

a  sense' o f . u rgency  t o  .complete t h e  , a u d i t  work and c l o s e  t h e  

case .  . Rather t h e  supe rv i so r s  a r e  providing only  s u p e r f i c i a l  

superv i sory  review and suppor t  without performing the   full^ 

spectrum of superv i s ion .  What PEA now has  is  management, 

by excep t ion ;  t h e  e f f o r t  t o  app rop r i a t e ly  supe rv i se  t h e '  . 

completion of major a.udit  work g e n e r a l l y  occurs  only  

when management wakes up t o  extreme a u d i t  completion 

de l ays .  

1.2.3 Use o f . t h e  Computer ----- 
The t a sk  fo rce  found t h a t  t h e  l e v e l  of soph . i s t i c a t i on  

i n  us ing  th; computer f o r  a u d i t  purposes i s  s e r i o u s l y  lacking 

a t  most FEA. a u d - i t . l o c a t i o n s .  Assuming t h a t  FEA is succes s fu l  

i n  g e t t i n g  d i r e c t  a cces s  t o  a  company's computer, i t  w i l l  be '  

necessary  for.FEA t o  upgrade i t s  s t a f f  qu ick ly  w i t h  q u a l i f i e d  

systems an.d computer' personnel .  This  i s  e s s e n t i a l  if F E A  is 

t o  exped i t e  i t s  a u d i t s  by aud i t i ng  ", through t h e  computer" 

r a t h e r  than "around t h e  computer" a s : i t  p r e s e n t l y  does . .  
. , 

I n  order  t o  assur.e a  quick upgrading of i t s  computer t e chn ica l  

c a p a b i l i t y ,  FEA should ,  among o the r  o p t . i n n s ,  consider  con- 

t r a c t i n g  f o r  t h i s  suppor t .  



1.2.4 . - use of Sampling - 
The" industry audited by F E A  involves firms t'hat 

process' thousands of transactions each 'day.  herefor fore; 

it is essential that sampling.techniques (including the ' 

use of statistical sampling) be used extensively to 

'enhance the completion of audit verification ,procedures. 

Some F E A  auditors possess thls skill. However, the 

degree of successful.use of.this technique is seriously 

lacking. There are several reasons why this has happened. 

The primary reason is a lack of sophistication'among 

auditors and attorneys in understanding the use of sampling. 

For the most part, attorneys and audit managers in F E A  are 

somewhat fearful to.use sampling ,in a law enforcement 

environment. Since sampling has been a method of selection 

of documents for audit verification for' many years, its 

use in FEA is not an innovation. Therefore, the task force 

believes that a training program for both auditors and.attorneys 

should go a long way toward removi-ng. the r,.oadbl.ocks to. ' .  

. . accept inq sampling for re'?ular use in F E A  audits,. 

1.2.'5 ~utside.~mployment 

During its visits, the task force noted several' 

instances in which Compliance personnel were employed 

( including self-employment) in occupations other 

than Compl iance. Such employment involved practicing 

,CPA8s, tax specialists, and 'flight crew members. . Such 



o u t s i d e  involvement  c o u l d  impact  on t h e  q u a l i t y  o f  a u d i t s .  

I n  a d d i t i o n ,  t h i s  s i t u a t i o n  c r e a t e s  t h e  o p p o r t u n i t y  f o r ,  

c o n f l i c t s  o f  i n t e r e s t  and . d i v e r s i o n  o f  a u d i t  per.sonne1.. 

T h e r e f o r e ,  i t  i s . s u g g e s t e d  t h a t  a p p r o p r i a t e  r e s t r i c t i v e  

c r i t e r i a . b e  e s t a b l i s h e d  £ 6 ~  a p p r o v i n g  o u t s i d e  employment. 

Such ac t i0 .n  shou ld  be employed a long  w i t h  ways t o  improve 

mean ing fu l  j o b  en r i chmen t  and promot ion  o p p o r . t u n i t i e s  

f o r  i t s  p e r s o n n e l .  
. . 

1.2.6  A   is cuss ion of  B a s i c  A u d i t i n g  Techniques  ---- ------ - 
Although t h e  f o l l o w i n g  a u d i t  t e c h n i q u e s  b a s i c a l l y  

a r e  i nc luded  under  t h e  common a u d i t  approach  o r  e l s e w h e r e .  

i n  t h e  c u r r e n t  Compliance Manu'al, t h e y  a r e  r e p e a t e d  h e r e  , 

a s  a  means o f  emphas is  t o  c o n f i r m  t h e  approach  t o  a u d i t i n g  

a s  d e s c r i c e d  . . i n  t h e  Manual. I t  i s  t h e  t a s k  f o r c e ' s  b e l i e f  

t h a t  an e x e r t e d  e f f o r t  must be,made t o  f u l l y  implement 

t h e s e  p r o c e d u r e s .  

a .  The a p p l i c a t i o n  o f  a u d i t  t e c h n i q u e s  m u s t  be 

based  on p r o p e r  e d u c a t i o n  and t r a i n i n g  o f  t h e  a u d i t o r .  

Tha t  pe r son  must unde r s t and  t h e  i n d u s t r y  and f i r m ' s  p l a c e  

i n  i t s  s p h e r e  o f . t h e  i n d u s t r y  i n  o r d e r  t o  r e a c h  t h e  . . 

o b j e c t i v e  of. t h e  aud, i t . .  

b . ,  The a u d i t o r  m u s t  o b t a i n  background i n f o r m a t i o n  

o n  ownership ,  management and f i n a n c i a l  o p e r a t i o n s  o f  t h e  

f i r m .  Some o f ,  t h i s  can  be  o b t a i n e d  from t h i r d  p a r t y  

s o u r c e s  ( s u c h  a s  Dun & B r a d s t r e e t ,  r e p o r t s  o r  informat . ion 

f i l e d  a n n u a l l y  w i t h  t h e  S e c r e t a r y  o f  t h e  S t a t e  o f  i n c o r p o r a t i o n )  

o r  i n  t h e  c a s e  o f  p u b l i c  compan ie s - - f inanc ia l  s t a t e m e n t s  o r  

a n n u a l  r e p o r t s .  



- 1 3  - 

c.  I n f o r m a t i o n  g l e a n e d  from s o u r c e s  i d e n t i f i e d  above 

shou ld  form th'e b a s i s  f o r  r e q u e s t i n g  i n f o r m a t i o n  

i n  a  Data  S t a t e m e n t s  (DATS) l e t t e r .  The DATS 

l e t t e r  shou ld  a l s o  a s k ' t h e  f i r m  t o  p r o v i d e  w r i t t e n  o r  f low- 

c h a r t e d  i n f o r m a t i o n  on a c c o u n t i n g ,  management and computer 

i n t e r n a l  c o n t r o l s .  By r e q u i r i n g  more i n f o r m a t i o n  t o  be 

s u p p l i e d  and v e r i f i e d  by means o f  ~ ~ ~ ' D A T S  l e t t e r ,  t h e  

a u d i t o r  is p u t t i n g  t h e  f i r m s  on n o t i c e  t h a t  t h e y  w i l l  be 

h e l d  t o  t h o s e  r e q u e s t s .  P r e s e n t l y ,  much o f  t h e  i n f o r m a t i o n  

is r e q u e s t e d  o r a l l y  i n  i n t r o d u c t o r y  m e e t i n g s  w i t h  management 

c r e a t i n g  a p o s i t i o n  i n  which communicat ions  among t h e  

p a r t i e s  may be misunde r s tood .  A w r i t t e n  r e q u e s t  f o r  i n t e r n a l  

c o n t r o l  documen ta t ion  t h a t  i s  answered -- "We d o n ' t  have 

t h a t  i n f o r m a t i o n "  p r o v i d e s  t h e  b a s i s  f o r  i n s t i t u t i n g  r emed ia l  

a c t i o n  when it  is l a t e r  found.  However, o r a l  communication 

of  t h e  same answer can  a lways  be  used a s  t h e  b a s i s  f o r  a  

r e p l y  t h a t  "We d ' i d n ' t  u n d e r s t a n d  what you were l o o k i n g  f o r  

when you asked  f o r  i t . "  The w r i t t e n  r e p l y  forms  t h e  b a s i s  

f o r  a u d i t  documen ta t ion  and s u p p o r t .  

d .  The i n t r o d u c t o r y  and a l l  s u b s e q u e n t  m e e t i n g s  

w i t h  any  r e p r e s e n t a t i v e s  o f  t h e  management o f  a  f i r m  shou ld  

be f u l l y  documented by a  comple te  memorandum f o r  workpaper 

p u r p o s e s .  I f  a t  a l l  p o s s i b l e ,  t h e  i n t r o d u c t o r y  o r  f i r s t  

meet ing  w i t h  t h e  f i r m  a f t e r  r ev i ewing  i n t e r n a l  c o n t r o l s  

s h o u l d  s p e l l  ou't e a c h  s o u r c e  p e r s o n  f o r  documents  t h e  a u d i t  
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s t a f f  may need f o r  s u b s e q u e n t  a u d i t  p u r p o s e s .   his s o u r c e  

pe r son  shou ld  n o t  be t h e  l i a i s o n  p e r s o n  a t  t h e  f i r m .  

P e r h a p s  a n  i n t e r n a l  q u e s t i o n n a i r e  t o  b e  f i l l e d  o u t  

by t h e  f i r m  and v e r i f i e d  by t h e  a u d i t  s t a f f  shou ld  

b e  d e v i s e d  f o r  g e n e r a l  u s e  a t  t h e  major  f i r m s .  

e.  A f t e r  t h e  i n i t i a l  s t e p s  l i s t e d  above,  an a u d i t  

p l a n  ( g u i d e )  s h o u l d  be  p r e p a r e d  and i n s e r t e d  i n  

t h e  workpapers .  T h i s  p l a n  shou ld  i d e n t i f y  t h e  a h j e r t i v e s  

o f  t h e  a u d i t  and t h e  a p p r o p r i a t e  s t e p s  f o r  accompl ' ishing 

t h c ~ c  o b j e c t i v e s .  

f .  T h e  p r e p a r a t i o n  o f  t h e  t a i l o r e d ,  d e t a i l e d  

a u d i t  program ( p l a n )  t o g e t h e r  w i t h  a n  e s t i m a t e d  time budget  

f o r  each  a u d i t  s t e p  can  o n l y  be based  on a  r ev i ew of  t h e  

i n t e r n a l  c o n t r o l s  o f  t h e  f i r m  i n  c o n j u n c t i o n  w i t h  t h e  

o b j e c t i v e s  of  t h e  a u d i t .  That  means t h a t  t h e  a u d i t o r  h a s  

t o  unde r s t and  t h e  a c c o u n t i n g  sys tem (whe the r  manual o r  on 

computer )  and o u t p u t  ( r e p o r t s )  of  t h a t  sys t em b e f o r e  he  

c a n  a u d i t .  W e  were  informed by v a r i o u s  management and 

s u p e r v i s o r y  s t a f f  l e v e l  p e r s o n n e l  o f  FEA t h a t  t h e y  have 

been  working ( a u d i t i n g )  a t  t h e  m a j o r s  ( and  o t h e r  f i r m s )  

w i t h o u t  b e n e f i t  o f  a  comple te  i n t e r n a l  c o n t r o l  r ev i ew 

( a u d i t  s u r v e y ) ;  t h a t  some o f  t h e  a u d i t  t e ams  a r e  p u t t i n g  

t o g e t h e r  i n f o r m a t i o n  on t h e  f i r m ' s  s y s t e m s  a s  t h e y  l e a r n  

of new areas; and that t h e y  seldom have f u l l  grasp of t h e  

f u l l  o u t p u t  of  computers  -- e i t h e r  on t h e  f i n a n c i a l  

r e p o r t i n g  o r  management i n f o r m a t i o n  t r a c k .  
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g.. The d e t a i l e d  a u d i t  program . canno t  be  comple te  

w i t h o u t  a  t e s t  o f  t h e  f i r m l s . c o m p u t e r  programs.  ?;he, t e s t i n g  
, 

of  t h e  programs a ,s  we.11 a s  . t he  d e v i s i n g . o f  a u d i t .  s t e p s  t o  

a u d i t  t h rough  t h e  f i r m ' s  computer shou ld  ,be accompl i shed  

by computer o r i e n t e d  p e r s o n n e l  and by t h e  u s e  o f  p r e p a r e d  . 

program4s a v a i l a b l e  , t o  a u d i t  t h rough  t h e  computer .  The 

agency  h a s  n o t  been us , ing t h i s .  a u d i t  t e c h n i q u e . a n d  w i l l  

have t o  add t r a i n e d  p e r s o n n e l  t o  accompl i sh .  t h e  a d o p t i o n  

o f  t h i . s  t echnique . ,  I n  c o n s i d e r i n g  t h e  above ,  t h e  Age.ncy 

should  be c o g n i z a n t  t h a t  most o f  t h e  m a j o r s  ( a n d  p r o b a b l y  

many o t h e r  f i r m s )  u s e  t h e  computer a s  a  m a s t e r  management 

p l a n n i n g  t o o l .  Non- f inanc ia l  c r u d e  o i l  p r o d u c t i o n  r e p o r t s  

a r e  p r o b a b l y . p r e p a r e d  f o r  t h e  g e o l o g y ,  e n g i n e e r i n g ,  

t r a n s p o r t a t i o n  and r e f i n e r y  d e p a r t m q n t s  s o  t h a t  t h e y  can  

e f f i c i e n t l y  p l a n  t h e i r  o p e r a t i o n s .  -- and ,th.e same most 

p r o b a b l y  h o l d s  t r u e  f o r  many o t h e r  a c t i v i t i e s  t h roughou t  

t h e  f i r m s .  Tha t  n o n - f i n a n c i a l  i n f o r m a t i o n  a l s o  shou ld  

be a v a i l a b l e  f o r  r ev i ew by t h e  Agency. 

h ,  The n e x t  s t e p  is  t o  have t h e  d e t a i l e d  a u d i t  

program reviewed and approved by e x p e r t  s u p e r v i s o r y  p e r s o n n e l .  

i. A u d i t  v e r i f i c a t i o n  i s  a lways  t i m e  consuming.. 

However, t h e  e x p e r i e n c e s  of  . the a u d i t o r s  a t  t h e  major 

f i r m s  have  made i t  worse  t h a n  normal .  There  is no d i r e c t  

c o n t a c t  between t h e  a u d i t o r  and t h e  . s o u r c e  of i n f o r m a t i o n .  



There  is  a lways  a  l i a i s o n  p e r s o n  a c t i n g  a s  a n  in t e rmed , i a ry .  

A l l  r e q u e s t s  f o r  i n f o r m a t i o n . a r e ' p u t  i n  w r i t i n g ,  g o '  

t h r o u g h  a n  i n t e r m e d i a r y ,  a r e  ~ c r e e n e d ~ p r i o r  t o  r e t u r n , a n d  

a r e  r e t u r n e d  u s u a l l y  a f t e r  l ong  d e l a y s .  O p e r a t i n g  and 

a u d i t i n g  under  t h e s e  c o n d i t i o n s  is. 'very  d i f f i c u l t .  

However, when added: t o  t h e s e  problems i s  t h e  f a c t  

t h a t  Agency ' s  a u d i t  p e o p l e  u s u a l l y  d o  n o t  have  f u l l  

. g r a s p  o f  t h e  ".system1', c e r t a i n  key a s p e c t s  of  sound 

i n v e s t i g a t i v e  a u d i t i n g  a r e  l o s t .  R e s 1 1 1  ts of 

a u d i t s  a r e  o n l y . a s  good a s  i n f o r m a t i o n  t h e  a u d i t o r s  see -- 
b o t h  v i s u a l l y  and by g a i n i n g  a c o m p r e h e n s i v , ~  u n d e r s t a n d i n g  

of  t h e  sys tem.  The FEA m u s t  f i n d  a  way t o  a l l o w  i t s  

a u d i t o r s  t h e  same a c c e s s  t o  r e c o r d s  and p e o p l e  a s  

t h e  f i r m ' s  i ndependen t  a c c o u n t a n t s  r o u t i n e l y  a r e  a l l owed .  

j. When t h e  work is c o m p l e t e ,  t h e  p a p e r s  s h o u l d  be  

reviewed by s u p e r v i s o r y  p e r s o n n e l  c a p a b l e  o f  i n s u r i n g  t h a t  

t h e  c o n c l u s i o n s  a r e  w e l l  documented i n  t h e  workpape r s  and 

t h a t  t h e  r e p o r t  w i l l  s t a n d  on i t s  own. Those same supe r -  

v i s o r y  p e o p l e  s h o u l d  e n s u r e  t h e  a c c e p t a n c e  o f  t h e  r e p o r t  

by keeping  c o u n s e l  a d v i s e d  of  t h e  p r o g r e s s  o f  p o t e n t i a l  

a c t i o n s  and c l e a r i n g  problems w i t h  c o u n s e l  a s  t h e  a u d i t  

. work p r o g r e s s e s .  



1 . 3  T r a i n i n g  -- 
. .  A s  i n d i c a t e d  p r e v i o u s l y ,  F E A  must a s s u r e  i n - i t s  t r a i n i n g  

program t h a t  i t s  p e r s o n n e l  p o s s e s s  t h e  e s s e n t i a l  b a s i c  

a c c o u n t i n g  and a u d i t i n g  s k i l l s .  . . There fo r , e ,  t h o s e  p e r s o n n e l  

who a r e  n o t  s u f f i c i e n t l y  t r a i n e d  a c a d e m i c a l l y  must be 

r e q u i r e d  t o  s e e k . ' t h i s  t r a i n i n g  o r , b e  removed from t h e  program. 

The t a s k  f o r c e  h a s  made a p p r o p r i a t e  recommendat ions  i n  t h i s  . .  

r e g a r d .  For of  t h i s  s e c t i o n ,  t h e  d i s c u s s i o n  o f  t h e  . 

t a s k  f o r c e ' s  f i n d i n g s  r e v o l v e  a round Compl i ance ' s  fo rma l  

t r a i n i n g  program which is  d e s i g n e d  t o .  enhance  .an a u d i t o r ' s  .. 

b a s i c  s k i l l s  and i n s t r u c t  him' i n  t he ,  t h e o r y  and a p p l i c a t i o n  '. 

of FEA's r e g u l a t i o n s .  

.. 1..3.1 -- Review of Compliance T r a i n i n g  

The Ag'ency h a s  t r a i n i n g  programs t o . p r o v i d e  f o r  

i n d o c t r i n a t i o n ,  i n i t i a l  t r a i n i n g  and advanced t r a i n i n g  of  

. t h e  a p p l i c a t i o n  of  FEA r e g u l a t i o n s  t o  s p e c i f i c  a u d i t  a r e a s . ,  

The f i r s t  s t a g e  c o u r s e  is  e n t i t l e d  B a s i c .  A u d i t o r / I n v e s t i g a t o r  

w i t h  more advanced c o u r s e s  on R e s e l l e r / R e t a i l e r ,  Crude O i l .  . 

P r o d u c e r ,  R e f i n e r  and N a t u r a l  Gas L i q u i d s .  I n  . a d d i t i o n ,  t h e  

i n v e s t i g a t o r s  a t t e n d  a  s p e c i a l . .  i n v e s t i g a t i o n s  . .course t o .  , . 

s h a r p e n  t h e i r  i n v e s t i g a t i v e  s k i l l s . .  

A r e c e n t  t r a i n i n g  c o u r s e  was schedu led '  a s  .follows.:  

B a s i c  - 3-1/2 d a y s  

Producer  - 2-1/2 days 

NG L - 4 d a y s  

RARP . - 5 d a y s  --- 



A member o f  t h e  Task Force  reviewed t h e  c o u r s e  m a t e r i a l ,  

a t t e n d e d  one -ha l f  d a y  o f .  t h e  . c r u d e  p r o d u c e r s  cou r se , ,  reviewed 

t h e  s t u d e n t s ' s  c r i t i q u e s  o f  t h e  c o u r s e ,  ta1ke.d t o  .some o f  

t h e  s t u d e n t s  and i n s t r u c t o r s  and d i s c u s s e d  t h e  t r a i n i n g  

programs w i t h  .management ,. s u p e r v i s o r y  .and s t a f f  p e r s o n n e l  . 

i n  t h e  r e g i o n s .  

1 .3 .2  G e n e r a l  O b s e r v a t i o n  . .  - 
, .  a . .  T r a i n i n g  c o u r s e  m a t e r i a l  f o r  u s e  by t h e  i n s t r u c t o r  

and s t u d e n t  was w e l l  l a i d  o u t  and . . i n c l u d e d  a u d i o - v i s u a l  g u i d e s ,  

k~andoufs  of e x p l a n a t i o n  ' a n d  example,  t e s t i n g  m a t e r i a l  and ,, 
s h e e t s ' f o r  c o n s t r u c t i v e . c r i t i c i s m  0.f t h e  c o u r s e : a n d  . . i n s t r u c -  4 

t o r .  . .  . . 

b. The i n s t r u c t o r ' s  g u i d e l i n e s  . . t o . - t h e  c o u r s e  l e f t  l i t t l e  

t o  chance  and any  i n s t r u c t o r  who .knew h i s  m a t e r i a l  w e l l  . 

shou ld  have 1 i t t l e . d i f f i c u l t y  t e a c h i n g ,  t h e  c o u r s e  m a t e r i a l ,  

-.  c.. T h e . i n s t r u c t o r s  f o r  t h e  c r u d e  p r o d u c e r s  c o u r s e ,  . 

were knowledgeable  and e x p e r i e n c e d  i n , a u d i t i n g  c r u d e .  

p r o d u c e r s  and.comments  f rom p e r s o n n e l  i n  t h e . f i e l d  i n d i c a t e d  

t h a t  o t h e r  i n s t r u c t o r s  a l s o  seemed knowledgeable  i n  t h e i r  

a r e a s .  . . .  

1 . 3 . 3  - I d e n t i f i e d  Shor tcomings  --- 
However, even  t h o u g h . t h e  above cnmveqts may sound a c  

though k r a i n i t ~ y  . is  tho rough  . . , a n d .  s u c c e s s f u l ,  t h e . r e  a r e  . , 
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. . .  . . .  

unde.r l y i n g  p r o b l e i n s  a n d  . s h o r t c o m i n g s '  t h a t  r e q u i r e  . c o r r e c t i n g .  

. , Some o f  t h e  improvements  needed  a r e :  

a .  A s  c u r r e n t l y  p r e s e n t e . d ,  t h e  . c o u r s e  o f f e r s  t o o  much ' 

m a t e r i a l  f o r  a  new employee  t o  a b s o r b  i n  a s h o r t  . p e r i o d  o f  . . 

time, e s p e c i a l l y  i f  h e  h a s  n o t  worked o n  a n  a u d i t  i n  t h e  . . 

a r e a  c o v e r e d  by t h e  t r a i n i n g  m a t e r i a l .  , .. 

b .  ' A new e m p l o y e e  s h o u l d  . b e  g i v e n  a  b r  i e f  ' i n d o c t r i n a t i o n  
. . 

c o u r s e  c o v e r i n g ' a l l  a r e a s  £OK b a c k g r o u n d  i n f o r m a t ' i o n  o n l y ' '  .' 
a n d  n o t  b e  a l l o w e d . . t o  a t t e n d  a  d e t a i l e d  c o u r s e  G t i t i l  a f t e r .  - . '  . .  

. . work ing  i n " ' t h e  f i e l d  u n d e r  ' c l o s e  s u p e r v i s i o n  ' i n . , -  . 

a n  a u d i t  a r e a  o f  s p e c i a l i z a t i o n  s e l e c t e d  fo r  t h e  employee .  

(We u n d e r s t a n d  t h a t  some s t u d e n t s  were h a n d l e d  i n  

t h i s  manner .  ) 

c.  A l t h o u g h  i n s t r u c t o r s  knew t h e i r  a r e a s  w e l l ,  t h e r e  

was  j u s t  t o o  much m a t e r i a l  t o  c o v e r  i n  a  s h o r t  p e r i o d  o f  time 

and t h e  s t u d e n t s ,  a t  times, had t r o u b l e  u n d e r s t a n d i n g  t h e  ' 

i n s t r u c t o r  a n d  t h e  m a t e r i a l .  Some s t u d e n t s  a n d  management 

p e r s o n n e l  commented t h a t  some i n s t r u c t o r s  n e e d e d  more i n s t r u c t o r  

t r a i n i n g .  . .  . . .  - .  

d .  Too much time was s p e n t  . . O ~ : F E A  p e r s o n n e l .  r u l e s ,  
, , 

f o r m s ; ' . t r a v e l  p r o c e d u r e s  a n d  FEA r e p o r t i n g  f r o m  f i rms  i n  

t h e  i n d u s t r y  t o  FEA. Some o f  t h e  p e o p l e  f e l t  t h a t  much: 

l e s s  time c o u l d  b e  spent i n  t h e s e  a r e a s .  



1 . 4  . A t t o r n e y  T r a i n i n g .  , ;. ~. . . 

C u r r e n t l y ,  i t  is  n o t  th . e  p r a c t f c e  t o  r e q u i r e  t h a t  : 

a t t o r n e y s  a t t e n d  ,Compl iance  t r a i n i n g  c o u r s e s .  W h i l e .  mos t  

a t t o r n e y s  come t o  FEA w i t h  s u f f i c i e n t  l e g a l  t r a i n i n g ,  t h e  

n a t u r e . o f  ,FEA's '  C o m p l i a n c e  . f u n c t i o n  r e q u i r e s  . a n  e x t r a .  

d i m e n s i o n  --. f i n a n c i a l  o r i e n t a t i o n  i n  t h e  p e t r , o l e u m .  i n d - u s t r y '  

a n d  u n d e r s t a n d i n g  o f .  FEA's r e g u l a t i o n s .  T h i s  t r a i n i n g  and . ' 

close' a s s o c i a t .  i o n  w i t h  o t h e r s  i n v o l v e d .  i n  a u d i t  , pe r fo r .ma .nce  . 

w i l l  p r o v i d e  a t t o r n e y s  w i t h  $ a  b e t t e r  wor.king u n d e r s t a n d . i n g ~  

of  i h e  a u d i t i n g  p r o c e s s .  T h e r e f o r e ,  t h e y  w i l l  b e . i : n  - .  a .  

b e t t e r  p o s i t  i o n . . t ' o .  p r o v i d e  l e g a l  s u p p o r t  t o  i n c l u d e  rn0r.e 

f o c u s e d  s u g g e s t . i o n s  f o r  a p p r o p r i a t e  a r e a s  o f  i n q u i r y .  T h i s  

j o i n t  t r a i n i n g  s h o u l d  improve  t h e  t i m e l i n e s s  o f . a u d i t  

c o m p l e t i o n s  ,, 

1 . 5  R e l a t i o n s h . i p s  w i t h  C o u n s e l  --- - 
~ , G e n c r c i l l y  o u r  i :eview showed t h . a t  a u d i t ; , ~ r s  db 'nn t  c o n s u l t  

w i t h  c o u n s e l  , in  , t h e  p r e p a r a t i o n  , o f  c a s e s . ;  a l s o  t h a t  t h e  
'i 

lawyers . ,  a r e  i l l - p . r e p a r e d  . t o  revie.w t h e  . w o r k p a p e r  f , i l e s  s i n c e  ' 

t h e y  a r e  n o t  , t r a i n e d  i n  a u d i t i n . g  m a t t e r s  a n d  o f t e n  h a v e  - 

n o t  a t t e n d e d  t h e  A g e n c y ' s  b a s i c  o r  s p e c i a l i z a t i o n  . 



s c h o o l s .  T h i s  s i t u a t i o n  p r o b a b l y  is  t r u e  a l s o  o f  c o u n s e l  

p r e p a r i n g  o r  c l a r i f y i n g  t h e  r e g u l a t i o n s ,  s i n c e  t h o s e  

r e g u l a t i o n s  r e q u i r e  t h e  a p p l i c a t i o n - o f  some u n u s u a l  a u d i t i n g  

t e c h n i q u e s .  ', 

Some o f  t h e  h o s t i l i t y  be tween  a u d i t o r s  and c o u n s e l  

c o u l d  b e  l e s s e n e d  by t h e  t r a i n i n g  and a l s o  by r e c o g n i t i o n  

b y  c o u n s e l  : o f  t h e  p r o f e s s i o n a l  q u a l i f i c a t i o n s  . o f y  a u d i t o r s  . '' 

t o  c o m p l e t e  t h e  work,  g i v e n  p r o p e r  d i r e c t i o n  and  q u i c k  d e t e r -  

m i n a t i o n  o f  p r o b l e m s  and  c l a r i f i c a t i o n s .  

1 . 6  P e r s o n n e l  Deployment - -- - 
D u r i n g  t h e  c o u r s e  o f  t h i s  r e v i e w ,  t h e  Task  F o r c e  n o t e d  

t h a t  a u d i t  p e r s o n n e l  w e r e  n o t  d e p l o y e d  e f f e c t i v e l y .  S e v e r a l  

r e g i o n s  were m a i n t a i n i n g  a r e a  o f f i c e s  manned by o n l y  o n e  o r  

two  p e s o n n e l .  F o r  e x a m p l e ,  Reg ion  I1 m a i n t a i n s  o f f i c e s  i n  

Albany  and B u f f a l o  s t a f f e d  by o n e  p e r s o n .  T h e r e  wer.e. 

s i m i l a r  s i t u a t i o n s  i n  o t h e r  r e g i o n s . .  W h i l e  t h e  Task  F o r c e  

d i d  n o t  a n a l y z e  t h i s  p r o b l e m  t o  'any s i g n i f i c a n t  d e g r e e ,  

t h e r e  was  a m p l e  e v i d & r i c e . t o  s u g g e s t  t h a t  a  c o m p r e h e n s i v e  

a n a l y s i s  h e  made t o  l i n e  u p  p e r s o n n e l  d e p l o y m e n t  w i t h  

C o m p l i a n c e ' s  a u d i t  s t r a t e g y .  



An e x a m p l e  o f  how. R e g i o n  I1 d e p l o y s  i ts 7 3  p e r s o n n e l  ' . '  

is s h o w n '  i n  t h e  f o l l o w i n g :  c h a r t ' :  
. , 

O f f  ice No. o f  P e r s o n n e l  
- .  - 

A l b a n y  1 

B u f f  a 1 0  

M a n h a t t a n  

N e w a r k  

3 5  ( A r e a  O f f i c e  - 2 0 )  
( M o b i l  R A W  - ' 1 2 )  
( W i t c o  R A R P '  - 3 )  

16 ( A r e a  Office - 5 )  
(Hess 'RARP - 11) ,-. 

S m i t h t o w n  7  --- 
60 . 

R e g i o n a l  O f f i c e  ( N e w  1 3  --- 
York C i t y )  

7 3  . 

I n  a d d i t i o n ,  t h e  T a s k  F o r c e  o b s e r v e d  s e v e r a l  a r e a s  i n  w h i c h  

s u b s t a n t i a l  p e r s o n n e l  e f f i c i e n c y  c n l ~ l r l  he r t t a  i n o d  by c h a n g i n g  

t h e  p r e s e n t  me thod  o f ,  a u d i t i n g  m a j o r  i n t e g r a t e d  compan . i e s .  . 

Under  t h e  p r e s e n t  s y s t e m ,  r e f i n e r  t e a m s  t r a v e l  f r o m  o n e  
. . 

r e g i o n  t o  a n o t h e r .  t o  c o m p l e t e  ' a u d i t s .  ' T h i s  a f t e n  i ' n v o l v e s  , . 
' 

.,. , , 



t r a v e l  t o  many l o c a t i o n s  because of t h e  d i v e r s e  l o c a t i o n  

of records .  For example, Mobil which is headquartered i n  

New York, has  i t s  accounting records  i n  Ph i l ade lph i a  and Da l l a s  

p lu s  add i t ' iona l  . terminal  ope ra t i ons  in' o the r  p a r t s  of t h e  U . S .  

This  s i t u a t i o n  i's t y p i c a l  of t h e  major r e f i n e r s .  The Task Force 

be1 ieves  i n  c e r t a i n  in-stances t h a t  t h e  e f f i c i e n c y  

of personnel  u t i l i z a t i o n  could be enhanced by using 

i n t e r r e g i o n a l  assignments . . .. . t o  .., complete . , , . a u d i t s .  T h i s  
. . 

a c t i o n  should be e s p e c i a l l y  app rop r i a t e  f o r  l a r g e  

c e n t e r s  where r e f i n e r s  maintain records .  

1.7 Recommendations 

1.7.1 Q u a l i t y  of Aud i to r s / Inves t i ga to r s  

a .  Require F E A ' s  O f f i c e .  of. Managem'ent . 

t o  t ake  a c t i o n  very  r a p i d l y  . t o - . r ec l a s s i fy  i n v e s t i g a t o r s ,  i f  

q u a l i f i e d ,  t o  a u d i t o r s .  -.For t hose  i n v e s t i g a t o r s ,  except  those  
. . 

with s p e c i a l  c r imina l  i n v e s t i g a t i v e  s k i l l s ,  t h a t  cannot .  . 

q u a l i f y ,  FEA should i n s t i t u t e  replacement ac. t ion,  . To t h e  

ex ten t . ,poss ib le ,  FEA should make every e f f o r t  t o  encourage . :  

Oi p r o v i d e  t r a i n i n g  t o  a s s i s t  personnel  i n  upgrading t h e i r  . .  

s k i l l s .  However, i n  ,implement.ing any r e c l a s s i f i c a t i o n  : . .  

a c t i o n ,  FEA should be s u r e  t o  recognize  t h e  s p e c i f i c  

a u d i t i n g  and i n v e s t i g a t i v e  s k i l l s  t h a t  a r e  required t o  

adequate ly  perform F E A 1 s  ~ o m p l  iance func t ion .  

b. Improve t h e  supervisory techniques  over inexperienced 

a u d i t  personnel .  These improvements should involve  ( i )  i n s t i l l i n g  

a  sense  of urgency t o  complete a  p r o f e s s i o n a l  a u d i t  package 



within established time 'frames, and ( ii) .detailed 

superv2sion in the proper use of investigative techniques. 

c. Obtain the Office of Management 

assistance in replacing personnel unqualified to work in 

the National Compliance Office. Consideration should.be 

given to placing these personnel in .other Agency programs 

'requiring their skills,. 

d.  Review the capabilities of personnel presently 

occupying supervisory po'sitions at all levels (including 
. , 

team leaders, area managers, and Compliance Directors) 
$ ' 

and take act ion to upgrade sat isfactor i l y  the s l i p ~ r  visory 

skills and to enhance the sense of urgency among supervisory 

personnel. 

e. Seek additional ways t~ provide r n p a n i n g f u l  job J 

enrichment and promotion opportunities to the staff. 

f. Make a study and, where necessdry, develop 

restrictive regulations on outside employment for Compliance 

personnel. 

* 2 
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g. FEA shou ld  enhance  i t s  i n t e r n a l  r ev i ew (Compliance 

Review) c a p a b i l i t y  by upgrad ing  t h e  s t a f f  w i t h  p e r s o n s  w i t h  

a u d i t  e x p e r t i s e .  

h. Take a c t i o n  t o  e x p e d i t e  t h e  h i r i n g  of  Compliance 

p e r s o n n e l  t o  b r i n g  t h e  o f f i c e  up t o  i t s  a u t h o r i z e d  l e v e l .  

1 .6 .2  ~ u a l ' i t y  of  A u d i t s  and Use o f  P r o f e s s i o n a l  Audi t  ~ e c h ' n i q u e s  -------------------- -------- 
* .  

a .  Make a  c o n c e r t e d  e f f o r t  t o  f u l l y  implement t h e  p r o v i s i o n s  
* ^ 

i n  t h e  Compliance Manual d e a l i n g  w i t h  workpaper p r e p a r a t i o n  
. . . . 

and t h e  common A u d i t  Approach ( C A A )  .' S i n c e  t h e  program h a s  
. . - : 

been i n  e x i s t e n c e  f o r  s e v e r a l  months and h a s  been ignored  by 
. .  , .  

s e v e r a l  r e g i o n s ,  i t  is  now time f o r  F E A  t o  a c t  w i t h  d e c i s i v e n e s s  

t o  a s s u r e  f u l L i m p l e m e n t a t i o n  o f  t h e  Manua l ' s  p r o v i s i o n s .  

The f a c t  t h a t  an  a u d i t  was s t a r t e d  p r i o r  t o  i n c l u d i n g  t h e  CAA 

i n  t h e  manual shou ld  n o t  be  permi t t . ed  a s  an excuse  f o r  n o t  

upgrad ing  ongoing  a u d i t s .  

b. Begin e f f o r t s  . immedia te ly  t o  . u p g r a d e  and enhance 

t h e  c a p a b i l i t y  t o  a u d i t  " t h r o u g h  t h e  computer ."  D u e  t o  t h e  

urgency of  o b t a i n i n g  t h i s  e x p e r t i s e  r a p i d l y ,  FEA shou ld  

c o n s i d e r ,  among o t h e r  o p t i o n s ,  c o n t r a c t i n g  f o r  t h i s  e x p e r t i s e .  

c .  The a c c e p t a n c e  of  sampl ing  t e c h n i q u e s ,  i n c l u d i n g  

s t a t i s t i c a l  s ampl ing ,  shou ld  b e  f u l l y  endor sed  a s  an a u d i t i n g  

t o o l  by FEA management a t  a l l  1 . e v e . l ~ .  



d. Develop a training program on sampling techniques 

for Compliance auditors and attorneys. 

e. Compliance should review and adjust the Compliance 

Manual to provide for any significant omissions or deviations 
. . 

from. the concept discussed in Sect ion 1.2.6. 

1.6.3 Training and Relationship with Co.unse1 ---- - 
a,. In light of . t h e  Task Force findings, r e s t r u c t u r e  

the basic auditor/investigator course along.the following 

lines: . . . 

o Include materials that impart.a sense of the 

purposes, public policies and economic rationale of the 

statutes and regulations being administrated. 

o Shorten the time spent on Agency administrative 

indoctrination material. Such material can be 

read easi'ly by new employees and specific important 

questions, if any, can be answered iocally if 

there is n'ot, t . imi lp  at ,  t . h e  s c h n n l .  
, . 

o Shorten the time spent on th.e background of the 

PEA and speciality areas. so that .it is truly an . , 

. . . - 

o ~ x ~ a h d  'the time 05 'instruction for basics of . a  

accounting in the industry, use of computers by 

the firms and how to audit the computer output 

and through the computer, the common audit approach, 



. - .  . . . .  . . 

t h e  t echn ' i ques  used i n  s e t t i n g  up an a u d i t  
. . 

( i n c l u d i n g  r ev i ew o f  i n t e r n a l  c o n t r o l  p r o c e d u r e s  

and f i n a n c i a l  and m a n a g e r i a l  r e c o r d s ) ,  t h e  a u d i t  ' .  - , * 

workpapers  and t h e  e x e c u t i o n  o f  an  i n v e s t i g a t i v e  
, . *  . < ,  

a u d i t .  
, . , . 

. . .. . . . .  

o  ' S e p a r a t e  t h e  a r e a  of  s p e c i a l i z a t i o n  s c h o o l s  ( P r o -  

d u c e r s ,  R A R P , N G L ) ' . ~ ~ o ~  t h e  b a s i c  s c h o o l ' a n d  . . a l l o w  

employees  t o  a t t e n d  a  s p e c i a l i z a t i o n  s c h o o l  o n l y  . . .  

a f t e r  a  working i n d o c t r i n a t i o n  p e r i o d  of  a t  l e a s t  
/ 

, 6  weeks. 
# b. Requ i r e  a t t o r n e y s  t h a t  s u p p o r t  t h e  Compliance f u n c t i o n  

t o  a t t e n d  Compliance t r a i n i n g  c o u r s e s .  
. . . . 

: 1 .6 .4  Pe r sonne l  Deployment ------- - 
a .  . . Perform an  a n a l y s i s  o f  t h e  deployment  of  p e r s o n n e l  

, * 

1 t o  a s s u r e  t h a t  i t  is  i n  l i n e  w i t h  t h e  p r e s e n t  a u d i t  s t r a t e g y .  
_, , . 

T h i s  a n a l y s i s  shou ld  g i v e  f u l l  c o n s i d e r a t i o n  t o  t h e  economic 
I 

f e a $ i b i l i t y  and t h e  a p p r o p r i a t e  a l t e r n a t i v e s  t o  m a i n t a i n i n g  

s m a l l  o f f i c e s . '  A s  a .  b y - p r o d u c t ' o f -  t h i s  . a n a l y s i s ,  t h e  

d e s i r a b i l i t y  o f  t h e  presen ' t  l o c a t i o n s  o f  Regiona l  O f f i c e s  

shou ld  be a s s e s s e d .  Such d e t e r m i n a t i o n s  shou ld  c o n s i d e r  

c l o s i n g ,  merg ing ,  and d i v i d i n g  r e g i o n a l  o f f i c e s  i f  t h e  
. . 

workload a n a l y s i s  support: such c ~ ~ ~ c l u s i o n s . ,  , 

. . . . 

b. , Cons ide r  u s i n g  i n t e , r - i e g i o n a l  a s s i g n m e n t s  t o  a u d i t  
. . 

t h e  l a r g e  r e c o r d  c e n t e r s  ma in t a ined  by t h e  major r e f i n e r s .  
. .  . 
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