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ABSTRACT

An analysis is made of the rules implementing sections 201 and 210 of the
Public Utility Regulatory Policies Act of 1978 (PURPA). The act provides that
utilities must purchase power from qualifying producers of electricity at
nondiscriminatory rates, and it exempts private generators from virtually all
state and federal utility regulations. Pertinent reference material is

provided in the Appendices.
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'EXECUTIVE SUMMARY

The Public Utility Regulatory Policies Act .of 1978 (PURPA) is one of the
most significant legislative actions in the history of electric power in the
United States. It provides guidelines, some voluntary, some mandatory, that
redefine the nature and scope of the électric utility industry. Furthermore,
the relationship between a utility's customers and the utility has been
changed by this Act..

The principal medium for this change arises through Sections 201 and 210
of PURPA. Section 210 provides that the utilities must purchase power from,
and sell power to, producers of electricity who qualify under Section 201.
These rates are to be just and reasonable to the other customers of the
utility and in the public interest, without being discriminatory to the
qualifying producer. In addition, such power producers are exempt from
virtually all state and federal utility regulations when operating under
PURPA.- ‘

The qualifying electric producers are either cogenerators or small power
producers that meet standards promulgated by the Federal Energy Regulatbry
Commission (FERC). Cogeneration occurs at "a facility which produces (1)
electric energy, and (2) .steam or other forms of useful energy (such as heat)
which are used for industrial, commercial, heating, or cooling purposes." A
small power producer is a facility which prodﬁces 1ess‘than 80 mégawatts of
electric power by the use "of biomass, waste, renewable resources, or any
combination thereof." Renewable electric resources include solar
photovoltaics, solar thermal electric, windmills, and small hydroelectric
facilities. It should be noted that there is no size limit for cogenerators,
and that geothermal energy is not necessarily included within the definitionm
of small power producers.

In paséing Sections 201 and. 210 of PURPA, Congress felt that it did not
have the time or expertise'to set out all the rules, regulations, and'
guidelines necessary to implement this program. Therefore, Congress delegated
to the FERC the responsibility for implementation of these sections. The
regulations reviewed in this report were promulgated pursuant to this mandate.

The dictate of the rules may be summarized as follows:
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A qualifying small power production (QSPP) facility is smaller than
80 meéawatts when electrical generating equipment within one mile
and owned by the same person does not exceed, in the-aggregate, 80
megawatts.

The primary energy source of the QSPP facility must be biomass,
waste, and/or renewable resources; however, up to 25 percent of the
total annual energy input may be oil, natural gas, and/or coal.
Qualifying cogeneration (QC) facilities must meet operating and
efficiency standards set forth in Section 292.205 of the rule.

Not more than 50 percent of the equity interest in a QSPP or QC
facility may be held by an electric utility or public utility
holding company.

A QSPP or QC facility need only to furnish notice to FERC about its
existence, and is not subject to FERC approval or review unless
requested. A

QSPP and QC facilities of greater than 500 kilowatts must notify the
affected utility of its intent to operate 90 days before inter-—
connection is required. '

Utilities must provide data sufficient to allow a QSPP or QC
facility to determine the appropriate price to be paid by the
utility for purchased electricity. . |

Utilities must purchase the power ét the incremental costs to an
electric utility of electric energy or capacity which, but for the
purchase from the QSPP or QC facility the utility would generate
itself or purchase from another source.

Utilities must promulgate standard rates for purchases from QSPP or
QC facilities with a design capacity of 100 kilowatts or less. This
standard rate (tariff) may differentiate among technologies.

Several factors affecting rates for purchases are set out in Section
292.304 (e) and (f). | :

Rates for sales by a utility to a qualifying facility (QF) are to be
based on rates cﬁarged to their other customers with similar load
characteristics. .

At the request of a QF, utilities must provide supplementary power,

back-up power, maintenance power, and interruptible power.



(13) QFs must pay intgr—connection costs.

(14) standards for operating reliability will be established by state
regulatory aﬁthorities and may be suggested by any person, QF, or
utility. ’

(15) Implementation is the responsibility of state regulatory agencies
and non-regulated utilities and, generally, must be done within one
year. -

(16) QFs are exempt, with some exceptions, from the Federal Power Act,
the Public Utility Holding Company Act, and state utility law and
regulation,

This document is designed to serve three functions: first, to provide an
explanation of the spirit and letter of the rules under Sections 201 and 210
of PURPA; second, to document the rule-making so as to assist the lawyer or
legal researcher confronted with issues arising under the rules; and third, to
trace the regulatory process for the political scientist wishing to understand
‘the implementation of policies initiated by PURPA. '

The first four chapters analyze the proposed rules, the comments made on
them, and the effect the comments had. The fifth chapter summarizes thé
environmental assessment of the rules. The appendices contain statutes,
summéries of testimony, conference reports, pfeambles, and an avoided cost

rate schedule put out by Southern California Edison.



CHAPTER I -
INTRODUCTION

The California Institute of Technology, through the Jet Propulsion
Laboratory (JPL), is deeply involved in the technology development and
eventual commercialization of solar electric technologies, functioning as the
Photovoltaics Program Technology Development and Applications Lead Center for
the U.S. Department of Energy. The Lead Center responsibility is assigned to
JPL pursuant to the Solar Photovoltaics Energy Research, Development, and
Demonstration Act of 1978. This act created a 10 year, $1.5 billion program.
JPL also has responsibility for the Low Cost Solar ArraykProject, the
technology development program for all flat plate array technologies, as well
as the Federal Photovoltaic Utilization Program (FPUP), a three year, $98
million program to promote installation of photovoltaics on federal facilities.

In the solar thermal area, JPL is responsible for the Thermal Power
Systems Point-Focusing Distributed Receiver Technology Project within DOE's
Solar Thermal Power Systems Program. Other programs include the Diétribution
Automation and Control on the Electric Power System Project, as well as
various projects in cogeneration, industriél conservation, solar thermal
industrial process heat, and coal technology, in addition to space work. It
is anticipated that some of the technologies JPL is working with will be
covered by these rules under the Public Utilities Regulatory Policies Act of
1978 (PURPA) as they can be used by qualifying facilities.

The implementation of Sections 201 and 210 of the Public Utility
Regulatory Policies Act (PURPA) will govern the vast majority of all
installations of distributed solar electric technologies. Current analysis
shows such solar electric technologies are optimally grid-connected if only
because of the high cost of on-site storage. As a result, if procedural
difficulties and administrative obstacles result from rule implementation,
anywhere from fewer installations to virtually no grid-interactive
installations will take place regardless of.technical capability.

Most of the analysis presented is taken from the perspective of photo-

. voltaics (PV) and solar thermal electric point-focusing distributed receivers
(pfdr). 1t is felt, however, that the analysis is applicable both to

cogeneration and other emerging technologies.
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The rules under PURPA are final, but their effect is somewhat uncertain.
The utilities' response, FERC enforcement, customers' activities and public
utility commission behavior are largely unknown. Their actions will shape the

real meaning of the herein-described legislative and regulatory actionms.
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CHAPTER II

THE FERC RESPONSE TO ORAL COMMENTS ON THE PROPOSED
RULES IMPLEMENTING SECTIONS.ZOI AND 210 OF PURPA

Subsequent to the promulgation of the proposed rules to implement section
210 of the Public Utility Regulatory Policies Act of 1978 (PURPA), the Federal
Energy Regulatory Commission (Commission) held a series of public hearings to
receive testimony from interested parties both on the impact of the rules and
to propose changes. The following discussion is based on the oral testimony
received at the hearings held at: Seattle, Washington, November 19, 1979; New
York, New York, November 28, 1979; Lakewood, Colorado, November 30, 1979; and,
Washington, D.C., December 4-5, 1979.

The discussion herein will be structured in the following manner: first,
the proposed rule will be summarized; second, responses to the proposed rule
will be detailed; third, the response, as evidenced by changes in the final
rule, will be given; and fourth, reasons given by the Commission for the

changes will be summarized.

Definitions

In 292.102(b) of the proposed rules ( 292.101(b)(4) of the final rule)
a definition of "system emergency" is given which refers to "disruption of
service to a significant number of customers." The Central Power and Light
Company, a South Texas utility, suggested that this language be eliminated, as
it was ambiguous and would lend itself to disputes and might be contrary to
established procedures.

This recommendation was followed in the final rule which places the
emphasis on the significance of the disruption, rather than the number of
customers affected. The reasons advanced by the Commission for the change are

basically the same as those of the Central Power and Light Company.

Utility System Cost Data

A greatr many commenters, either implicitly o: eaplicitly, voilced concern
over the definition of "avoided costs'" as either being too strict or too

ambiguous.



The Commission has attempted to provide some clarification in the final

rule, by inserting the term "incremental" in the definition to explain the
types of costs meant to be included. This was done to -incorporate the

principals of economic dispatch under which~generating utilities operate.

Section 292.103 of the proposed rule dealt with the availability of
utility system cost data (292.302 of the final rule). This section generated
many comments. In general, the utility companies and their trade organizations
wanted a looser provision, while alternative energy proponents wanted it
strengthened. Some specific points were:

(1) Pacific Gas and Electric Company wanted greater clarity of  just what
had to be repérted, and they wanted 1t left up to state authorities
to approvc the utility provisions.

(2) The Hawaii Electric Company wanted the information to be kept secret

~ in order to have arms length negotiation.

(3) The Edison Electric Institute contended that avoided costs should
not be the basis for a rate as it is not supported by the
legislative history. Thus, they wanted the requirement to- be
loosened, and they wanted the basis for it to be the entire power
pool, rather than the individual utility.

(4) The American Publie Power Association was unsure that it could even
be applied to systems of less than eighty kilowatts.

(5) Cranite State Electric Company wanted the rule to allow a 5ubsidiary
utility purchasing all of its requirements from an affiliated
wholesaler to be able to use the affiliated companies costs.

(6) The Southern Services Company wanted the Commission to stress that
the data required are only estimates and might prove to be
inaccurate,

On the proponent side: the American Wind Energy Association requested
that a third party determine the issue of future capacity as it relates to the
required data. Kaman Science Corporation, Harry Smuckler (a private citizen),
and the Energy Law Institute wanted the Commission to provide a méthodology to
be used in determination of avoided costs in order to keep the utilities from
abusing methodological discretion. The Oregon Department of Energy wanted
additional data, in the form of the statistics and methodology used, to be
included in the required data. The American Paper Institute requested that

the data be reported annually rather than biannually.
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The Commission responded favorably to some of these suggestions. An
attempt has been madé to add clarity, yet to retain a flexible structure. To
ensure recognition of the fact that a rate for purchases cannot be directly
taken from these data, the Commission eliminated some prefatory language in
paragraph (b) which gave the opposite impression. The energy costs associated
with planned capacity are now required in order to make it easier to calculate
the avoided ‘costs from these data. - ‘

Two new paragraphs have been added that increase the role of the states.
Paragraph (d) allows use of alternative methods, authorized by ﬁhe state,
provided avoided costs can be determined from the data. However, this can be
done only after notice in the area served by the utility and opportunity for
public comment, a condition that should have a substantial 1imiting effect on
any abuse of discretion. Also, the Commission must be notified within thirty
days that any such determination has been made. Paragraph (e) provides that
any data submitted are subject to state review. This, in effect, makes the B
state the authorizing agency. However, the burden is on the utility to
justify its data. This also will effectively provide for third party
determination of the accuracy of future capacity data,.as well as a validation
mechanism for all data provided.

'The Commission has declined to provide a specific methodology. The
desire for flexibility at the state level apparently outweighed aﬁy benefit to
be derived from providing a specific methodolbgy. Also, the validation
mechanism that is provided seems sufficient to assure that the utilities will
not manipulate the flexibility to hide data.

The final rule permits an electric utility which is legally obligated to
purchase all of its energy and capacity from another utility to use that
supplying utility's cost data, including the rate paid.

Under the alternate method paragraph the state may provide for more

frequent updating of material than the two years provided for in the rules.

Utility Obligations/Section 292.303

Section 292.104 of the proposed rule dealt with utility obligations
(292.303 of the final rule). Southern Services Company expressed the opinion
that there was no legislative requirement that a utility purchase power from a
qualifying facility outside its service area, that is, purchase power wheeled

to it by another utility. This position- has-been rejected by the Commission.
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It was noted in thé séction—by—section analysis of thé final rule that the
obligation to purchase in PURPA is not limited to any particular utility, but
rather is a general obligétion. In addition, no utility is required to wheel
power, but, rather, is allowed to do so with the consent of the qualifying
facility in lieu of purchasing the power itself.
Where a qualifying facility is outside a utility's service area the

utility can still be required to purchase the power. If transmission lines
have to be built, the obligation is controlled by state law and a qualifying

facility may be required to build its own distribution network.

Purchase Rates (Section 292.3047

Rates for purchase from qualifying facilities were dealt with in section
292.105 of the proﬁosed rule (section 292.304 of the final rule).- The
proposed rule contained a reburtable presumption that a rate for purchase was
sufficient to‘satisfy the rule if it reflected the avoided costs. This
provision was attacked by a great many of the non-utility speakers. Basically
the comments suggested the paragraph should require rates to be equal to, but
not less thén, avoided costs. The following groups and individuals addressed
this point:

(1) Pan Aero Corp.

(2) The American Wind Energy Association.

(3) The Institute for Local Self Reliance.

(4) Harry Smnckler.

(5) The National Center for Appropriate Technology.

(6) The Oregon Department of Energy.

(7) The Western Washington Solar Energy Association.

(8) Energy Unlimited, Inc.

(9) Consumer Action Now of New York.

In general, the comments stressed that the paragraph was ambiguous and would
be unfair to qualifying facilities. _

The Commission responded to these suggestions by removing the présumption
and providing that a rate satisfies the rule if it "equals" avoided costs.
However, this absolute rule has been softened by the inclusion of a
recommendation, made by the Central Power and Light Company, that avoided cost
pfojections are only estimates and that there is no liability if those

estimates prove inaccurate for an individual application. The final rule
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provides that rates do not violate the rule with respect to contracts or other
legally enforceable obligations.if they differ from avoided costs at the time
of delivery. Thus, the utility will be constrained by high estimates while
the qualifying facility will be constrained by low ones. This has been done
to preserve the integrity of contracts and the benefits bargained for, in the
belief that the two will balance out.. Qualifying facilities do have the
option of being paid avoided cost at the time of delivery. Southern
California Edison has adopted this approach and recalculates avoided energy
costs quarterly to keep pace with changes in the price of oil.

Section 292.105(b) of the pfopoSed rule dealt with standard rates for
purchases (tariffs) (section 292.304(c) of the final rule). The proposed rule
required that tariffs be established for systems of under ten kilowatts, upon
the request of a qualifying facility. In response to this paragraph: the
American ‘Public Power Association recommended that the limit be moved to 100
kilowatts; the Natural Resources Defense Council recommended that it be
raised, but did not provide a recommended figure; and Pentti Aalto, an-energy
consultant from Connécticut; recommended that tariffs be established for."all
but the largest'" facilities.

The Commission has responded to these recommendations by requiring” that
tariffs be established for all facilities with a design capacity of less than
100 kilowatts. Also, tariffs may be established for larger facilities.

Two commenters, Clean Energy Products and the National Center for
Appropriate Technology (NCAT), made additional requests related to tariff..
Clean Energy Products wanted a definition of tariffs and NCAT wanted a
methodology for providing tariffs to be provided. The Commission has provided
a further definition of standard rates for purchases in that they have set
out, in the final rule, that such rates must be based on the same criteria as
other rates. However, they have not established a methodology. This seems
consistent with the policy in the rules of leaving as much flexibility, as
possible to the states.

Another issue related to the tariff issue in the proposed ruie is the
minimum size limit of ten kilowatts in the proposed section 201 rules. The
proposed rules for implementation of section 210 effectively eliminated the

minimum size limit of the proposed rules implementing section 201l. However,
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this apparent modification was not sufficient to keep numerous proponents from
attacking it. The following groups and individuals requested that the
provision be dropped:

(1) Clean Energy Products.

(2) citizens for Solar Washington.

(3) Energy Communications Organization..

(4) The National Center for Appropriate Technology.

(5) The Oregon Department of Energy.

(6) Western Washington Solar Energy Association.

(7) The Bronx Frontier Development Corporation.

(8) Comsumer Action Now of New York.

(9) The Polytechnic Institute of New Yotk.

(10) Jim Welsh, a solar consultant.

The basic thrust of these comments was that such a limit would severely
constrain commercialization of émall dispersed systems (e.g., wind systems,
and residential photovoltaic systems). The National Center for Appropriate
Technology had the most interesting reason for allowing small systems - it
would permit the poor to buy them as a source of neighborhood pride. The
. apparent effect of the proposed 210 rules was realized in the subsequently
issued final 201 rules which do not include the ten kilowatt limitation.

A subissue to the tariff question is net energy billing, or reversible
meters. Numerous commenters supported the use of net energy-billing, in
general, or as part of a tariff system.

Basic support of its use was given by:

(1) The American Public Power Association.

'(2) The Insitute for Local Self Reliance.

(3) Clean Energy Products.

(4) Citizens for Solar Washington.

"(5) The Oregon Department of Energy.

(6) The Bronx Frontier Development Corpuration.

The National Center for Appropriate Technology explicitly recognized, and
the others implicitly recognized, the value of net energy billing to small
qualifying facilities. That is, it lessens the administrative burden on small
systems and creates a simpler process, even though it may not give the full

avoided costs to the qualifying facility. The American Wind Energy



Association supported net energy billing to the point where the utility and
the qualifying facility break even, after that they proposed the price for any
excess power produced to be fixed under the rules.

The Commission has declined to mandate net energy billing and instead has
left it as an option to be considered by the states. The Commission does not
see net energy billing as the only practical or appropriate method of rate
determination.

The proposed and final rules provide that the capacity value of
qualifying facilities be accounted for in the rates, Several commenters gave
testimony regarding capacity value of qualifying facilities and credit given
for it. The rules provide for a capacity credit to be given where there is a
contract or legally enforceable obligation to provide power. Further
provision is made that the aggregate capacity value of qualifying facilities.
must be accounted for even where no contract exists for firm capacity.
Numerous comments were made on the various aspects of capacity credit. The
American Electric Power Service Corporation wanted any deferred payment for
capacity value to be at average cost, not the future incremental cost, and
they wanted those payments to be deferred until future capacity was actually
needed. Such a provision could possibly be used to eliminate capacity credits
for future capacity by saying that it is never needed by one qualifying
facility when the aggregate value of all qualifying facilities has eliminated
any need for it. The Oregon Department of Energy stressed a point made by
others that the aggregate value of capacity be considered, even when there is
no contract or when legally enforceable obligation exists. The most -
reasonable interpretation of the two capacity provisions is that capacity
credits for a qualifying facility operating under a contract or legally
enforceable obligation is entitled to a capacity credit for itself alone, and
therefore of its entire capacity, and is limited only by its own reliability
and other operating characteristics. On the other hand, where capacity
credits are derivgd from the aggregate value of qualifying facilities not
operating under a legally enforceable obligation, then they must be considered
together for all factors that affect capacity (e.g., reliability, the extent

of each facilities peak matching characteristics, etc.).



Some commenters, such as Pentti Aalto, an energy consultant, stressed
that everything should have some capacity value. The extent of the capacity
value would vary with other factors, but the fact that it is on line would

give it some credit.
The Commission has included the use of aggregate value of capacity in the

final rule. However, the other suggestions have been rejected. To some
extent this reflects the Commission's desire to leave as much flexibility as

possible to the states.

Conditions Under Which Utility Purchases Are Not Required
Section 292.105(e) of the proposed rulec (292,304(f) of the final rule)

described the conditions under which utilities need not purchase power from

qualifying facilities. The Kaman Sciences Corporation requested more
specificity as to when purchases were not required, in order to prevent
utility manipulation of the provision. Pacific Gas and Electric Company
wanted additional factors added to those that determine when power need not be
purchased, such as when they were light loading where a utility could not back
off any further. The Institute for Local Self Reliance, and Larry Smuckler of
the Energy Law Institute, requested that the provision be eliminated
entirely. Pentti Aalto, an energy consultant, also wanted the provision
eliminated and a requirement that the utility wheel power they did not need.
The Oregon Department of Energy wanted the utility to be required to try to
sell power before they could refuse to accept it. The Edison Electric
Institute had a most interesting proposal. They wanted to be able to charge
the qualifying facility for disposing of excess power, rather than being
allowed to decline to purchase it,

The Commission has retained the provision and provided some clarification.
The increase in cost on which the paragraph is based has been modified by the
inclusion of the phrase '"due to operational circumstances." The determination
of when purchases are not required has been shifted from the subjective
"might" to the objective "will" result in greater costs. This includes
situations such as light loading, because even though the power itself might
be cheaper from the qualifying facility, the associated costs of backing off
too far would add to that cost. In addition, a verification procedure has
been established to control any utility abuse of the provision, and notice

must be given to the qualifying facility in time to stop delivery of power.



A number of utilities and utility groups attacked the rate policy because
the entire benefit accrues to the qualifying facilities. The Hawaii Electric
Company, the American Public Power Association, Southern Company services,
Inc., the Central Power and Light Company, and the Granite State Electric
Company, each recommended that benefits be shared between the utility and the
qualifying facility, so that the other customers would obtain some of the
benefits. The Hawaii Electric Company and Southern Company Services, Inc.,
expressed the view that the rules would give a windfall to qualifying
facilities, especially those with whom they have dealt prior to PURPA and
whose contracts will come up for renegotiation. They also felt that the
manner in which they had dealt before negotiating purchases had been ba-ed on
a sharing of the benefits approach, and it is still sufficient to encourage
cogeneration. The American Public Power Association felt that benefits should
be shared where it was appropriate to do so. That is, where both could
reasonably be accommodated, such as where the utility purchased power for less
than they sold it. The Central Power and Light Company wanted to share the
benefits, at least to the extent that it would ensure that the utility broke
even. The Hawaii Electric Company also wanted the rate to rise to the point
of a reasonable return on the qualifying facilities investment, and then split
tﬁe rest. )

The benefit-sharing suggestion has been rejected by the Commission
because the amount of benefit to the individual customer would be negligible,
while the benefit to the small number of qualifying facilities could prove to
be substantial. An added reason for the rejection is that it would require a
determination of the qualifying facility's financial status. An intense
investigation of the qualifying facility's financial situation is necessary to
determine its true costs, which would go against the legislative intent that

they be kept free from regulation.

Rates For Sales

Rates for sales to qualifying facilities were dealt with in section
292,106 of the proposed rule (292.305 of the final rule). The proposed rule
provided that the rate for sales should be at least as favorable as those for
a customer without his own generation. This could be interpreted to mean any
customer even if outside the class that the qualifying facility would otherwise

have been in. The Central Power and Light Company commented that the language
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should be less favorable to qualifying facilities. This position was adopted
by the Commission, and the final rule now refers to rates for customers of the
same class to which the qualifying facility would belong if it did not have
its own generation.

Both the proposed and the final rules provide that the electric utility
must provide supplementary, back-up, maintenance, and interruptible power to
qualifying facilities, regardless of whether or not such power is offered to
its other customers. The Consolidated Edison Company objected to having to
provide interruptible power where the utility has sufficient capacity that
there is no benefit to the utility in providing it. The Commission has
recognized this fact in the final rule. The rule itself now provides for
exemption from these requirements where it will impair the ability to render
adequate service or place an undue burden on the utility. Also, the section-
by-section analysis of the final rule recognizes the possibility that the rate
for interruptible power might be the same as the regular rate where there is

sufficient capacity in the system.

Interconnection Costs

Section 292.108 of the proposed rule (292.306 of the final rule)

discusses interconnection costs and their payment., Both the proposed and
final rules require the qualitying facility to pay the costs of iuter—
connection. There has been no serious objection to this requirement.

However, the Colorado Coalition for Full Employment, the Kaman Sciences
Corporation, the Institute for Local Self Reliance, Citizens for Sular
Washington, the National Center for Appropriate Technology, and the Western
Washington Solar Energy Association have requested that the Commission provide
some form of extended payback, amortization, or financing of these costs.

The Commission has rejected this position as a subject of the rules,
although they do leave it up to the states to determine the manner of
repayﬁent, which may include payment over time.

The utility representatives have supported a broader range of costs to be
included. The American Electric Power Service Corporation and the Natural
Resources Defense Council want administrative costs to be included, while the
Central Power and Light Company has gone even further and wants to add the
vcosts of rate negotiation, litigation, and any studies they feel are necessary

to be included in interconnection costs.
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The Commission has decided to include administrative costs in the
definition of "interconnection costs," but has declined to include such things
as the cost of rate negotiation and litigation. These would, in effect, make
a qualifying facility pay for a utility's attempts to delay interconnection,
and would foster litigation. .

The Edison Electric Institute requested.that interconnection be required
only by individual orders under Section 202 of PURPA. This recommendation has

not been adopted by the Commission.

Safety and Reliability
Section 292.110 of the proposed rule (292.308 of the final rule)

discusses reliability standards. The Natural Resources Defense Council
expressed the concern that qualifying facilities might be subjected to greater
reliability standards than the utility maintains on its own system. This fear
has not been addressed by the Commission.

Waivers from application of the rule are provided for in section 292.303
of the proposed rule (292.403 of the final rule). The American Paper Institute
" requested that qualifyiﬁg facilities be given formal participation in any
waiver proceeding. This has been rejected by the Commission, although the
section-by-section analysis of the final rule does note that any interested
party will be given an opportunity to be heard in any such proceeding. Also,
the final rule provides that applications for waivers may only be made after

public notice is given in the area affected.
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CHAPTER III

ADDITIONAL CHANGES MADE OR NOT MADE THAT WERE ADDRESSED
IN OTHER THAN ORAL TESTIMONY

Transmission to Supplying Utilities

Some concern was expressed to the Commission as to the effect of the
rules on contracts whereby a utility is obligated to purchase power from
another utility. It was feared that there could be some legal problem for the
purchasing utility.

The Commission rejected the suggestion that such contracts be exempted
from the rules. Rather, the requirements of the rule override such contracts.,
To prevent the use of such contracts to hinder development the purchasing
utility can, with the consent of the qualifying facility, transmit the energy
to the supplying utility. The obligation can be circumvented another way by
deeming the suPplying utility to be the recipient and displacing what would
have been sold. A waiver is also available if special hardship is shown.

This situation also presents a special case of avoided cost determination, in

that .demand charges between the two utilities must be considered.

Utilities Not Otherwise Subject to FERC Jurisdiction

Subparagraph (c)(2) was added to section 292.303 of the final rule in
order to allay fears expressed by some commenters that interconnection would
make some utilities subject to FERC jurisdiction under the Federal Power Act,
where they would not be subject to such jurisdiction in the absence of inter-
connection, This subparagraph provides that no interconnection will be

required where that would be the result.

Interaction with State Laws and Regulations

The section-by-section analysis accompanying the final rules points out
that where state law provides for a higher price to be paid to a qualifying
facility than that under the rule, a qualifying facility may elect to sell its
power under the state law. This rule does not prevent a state from requiring
a higher pfice, but it does supersede any state law providing for a lower
price. The qualifying facility may obtain an exemption from state and federal
Autility laws and regulations as provided for in the rule, even 1if they avail

themselves of the rate mandated by a state that exceed~ the FERC standard.
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Simultaneous Purchase and Sale

Section 292.107 of the proposed rule, "Simultaneous purchase and sale,”
has been deleted as a separate section and incorporated into section 292.304(b)

of the final rule. The proposed rule did not include '"old capacity," that is,
it applied only to '"capacity the construction of which was commenced on or
after the date of issuance of this part."” On the other hand, the final rule
includes old capacity, although the state regulatory authority, or non-
regulated utility, may give it less than full avoided costs in a simultaneous
buy/sell arrangement if such a reduced rate is found to be a sufficient
encouragement to cogeneration and small power production. This is not an
entirely permissive area. The section-by-section analysis states that if a
qualifying facility shows that it requires rates based on full avoided costs

to remain viable, or to increase its output, then the state regulatory

authority or nonregulated utility is required to establish a full avoided

costs rate.

Amount of Payments Overtime

The section-by~-section analysis of the final rules explains that under
section 292.304(d)(2) a utility and a qualifying facility may agree, subject
to state regulatory authority approval, to pay a qualifying facility over the
term of a contract or iegally enforceable obligation more than full avoided
costs at the start of the term and less later in the term.

This could prove to be very beneficial Lu yualifyiug facilities, where
there is a need for a greater initial return to offset the high initial
expenditure and a lower rate later could still provide a sufficient return on

investment.

Interconnection Costs Incorporated in Tariffs

Considering the allocation of interconnection costs, the section-by-
section analysis states that such costs may be included in the determination
of a tariff on a class hasis. Tn addition, state regulatory authorities and
non-regulated utilities may determine interconnection costs on a class or
individual basis for facilities of over 100 kilowatts. Such an action could
have important consequenées. In addition to problems related to inter-
technology subsidization where there is no technology-specific tariff, a class ,

determination of interconnection costs could also cause such subsidization



where different technologies have different interconnection costs. This is
because a class determination would average all the costs among the qualifying

facilities, thus causing those with higher interconnection costs to bear less
than their total costs at the expense of those with lower interconnection

costs who would have to pay more.

System Emergencies ' )

The Commission has rejected the suggestion that utilities may require a
qualifying facility to provide power during system emergencies. This is
because it would penalize qualifying facilities by jeopardizing their power
supply because they produce their own power. Rather, the rule only requires a
qualifying facility to provide power during system emergencies when the

obligation is pursuant to a contract or other legally enforceable obligation.

~

Applications

The Commission no longer requires that an applicant for qualifying status
initiate discussions with the utility with whom it intends to interconnéct.
This is because it is recognized that the only time such negotiations are
necessary is when the qualifying facility wishes to enter a long~term contract,
and then it will be done as a matter of course. Whereas, when a facility
merely wishes to operate under an established rate there is no need for such

negotiations, and they would merely be a waste of time and money.

Cogeneration Efficiency Standards

The efficiency standards for both topping and bottoming-cycle
cogeneration facilities have been significantly simplified. These standards
now require only that cogenerators meet fossil fuel use efficiency
requirements. The previously proposed standards had fuel use limitations

unrelated to overall system efficiency.
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CHAPTER IV

VIEW ON THE PROPOSED RULES IMPLEMENTING
SECTIONS 201 AND 210 OF PURPA

The view of JPL on the proposed rules implementing Sections 201 and 210

of PURPA is expressed in the following paragraphs.

Contract Alternatives to Operation Under PURPA

The development of new energy technologies such as photovoltaics (PV) and
solar thermal point focusing distributed receivers (PFDR) will require field
exﬁeriments to be conducted under a variety of circumstances and conditions.
Such experiments will yield useful information on the technical, economic and
institutional aspects of PV and PFDR in grid-connected environments. From
these experiments it will be possible to more accurately determine the
economic value of PV and PFDR to the utilities.

In particular, the experiments will yield information on the following
factors, set forth in the rules, that affect rates for purchase: (1) The
length, fréquency, and scheduling flexibility of maintenance by the qualifying
facility; (2) the expected or demonstrated reliability of the qualifying
facility; (3) the relationship of energy or capacity and energy needs,
including the ability of the electric utility to reduce or avoid cost,
including the deferral of capacity additions, as a result of the availability,
individually, or in the aggregate from qualifying facilities;* and (4) the
cost or savings resulting from variations in line losses from those that would
have existed in the absence of purchases from a qualifying facility, if the
purchasing electric utility generated or purchased an equivalent amount of
electric energy.

In addition, the experiments are expected to yield information relevant
to utility costs of supplying supplemental, interruptible, back-up, and
maintenance power. In particular, factual data should be generated by these
programs illustrating the extent to which it is possible that forced outages
or other reductions in electric output by all qualifying facilities on an

electric utility's system will occur simultaneously, and that forced outages

* 44 Fed. Reg. 61203 (1979).



or other reductions in electric output by all qualifying facilities will occur
during the system peak.* These data represent factors necessary to determine
an economically neutral price to be paid by or to utilities for energy )
exchanged with qualifying facilities.

To maximize the amount of useful information obtainable from the solar
research, development, and demonstration programs (RD&D) requires that
flexibility to waive these rules be reserved to participants in the
experiments. The ability to negotiate outside the requirements of the rule
allows the real value of solar technologies to the utilities to be determined.
It does so by encouraging utility participation in solar RD&D experiments
where avoided costs cannot yet be determined. In fact, in large part Zhese
experiments will be for the purpose ot acquiring data on which to base avoided
cost estimates. Therefore, the flexibility to either operate under the rules
or negotiate alternatives is important to the success of these and other
technoiogy development programs.

Although the ability to elect to negotiate alternative agreements in lieu
of the provisions of the rules is important, it needs to be done with the
knowledge of the rules by both the system owner and the utility as a
significant factor in negotiations. Typically, because a utility is both a
mbnopoly and monopsony, it is in a substantially better bargaining position
than a qualifying facility. It possesses an expertise in public utility law
and negotiation that few qualifying facilities, especially small ones, are
likely to have. In addition, for the most part, the qualifying facility will
be approaching the utility to obtain an agreement, rather than the utility
seeking power from the facility. Some small power facilities and cogenerators
have already negotiated such agreements with utilities, and some were
negotiated without notice or knowledge of the rules. Therefore, the Federal
Energy Regulatory Commission was asked to consider allowing state regulatory
agencies to order renegotiation of those agreements where the qualifying
facility can show that an agreement was executed without notice of the
impending rules, so long as it was equitable to do so. The FERC decided this
issue should be determined by state law governing inequitably negotiated,

"unconscionable" contracts.

See Sec 292.305 (c)(1).



Avoided Costs

Under the rules, the "avoided costs' of the electric utilities resulting
from the qualifying facility are the basis of the payments a utility must make
for power provided by a qualifying facility. As defined, '"avoided costs"
appears to encompass all those costs which can be displaced by PV and PFDR,
both energy and capacity. Such payments are economically efficient. Payments
which do not adequately reflect such costs would, in fact, result in qualifying
facilities cross-subsidizing (or being subsidized by) other utility customers.

Two problems arise under the rules. First is the interpretation of the
definition of avoided costs by the utilities. Second is the reporting
requirement of the avoided costs information required of the utilities.*

The definition of "avoided costs'" is essential to the proper
implementation of PURPA and the rules. The principle is sound but the details
are lacking. An interpretation biased against the utilities provides them an

' and when biased against qualifying

economic incentive to '"foot-drag,'
facilities there is less economic incentive to them, although the utilities
contend that it would encourage them to seek out qualifying facilities. It is
possible that further guidelines and clarification by the Commission will be
necessary to ensure that a neutral climate is maintained. The interpretation
of "avoided costs'" is not intended to become a basis of subsidizing either
qualifying facilities or the utilities' other customers. Therefore, the
Commission was urged by several commenteré to meticulously monitor the
utilities' definition and interpretation of the term to ensure a neutral
climate for operation of qualifying facilities.

It is important that a qualifying facility have some certainty as to the
price it will be paid for power purchased from it. The price a utility will
pay is a major factor in determining a qualifying facilities economic
viability. The rule requires that avoided cost data be maintained and open to
public inspection. The difficulty arises in how it will be reported. As the
Commission notes, the estimated avoided costs are dependent on a large number
of factors. The avoided costs not only depend on the specific utility, but
also on the technology used by the qualifying facility. Systems that produce

electricity only when the sun shines result in different avoided costs than a

* Sec. 292.302.



continuously operating diesel generator. Diesel generators and hybrid PFDRs
can result in similar avoided costs. Thus, the avoided costs reporting
requirement as proposed* would not be useful to those unsophisticated in
utility pricing unless broken down by technology, or otherwise simplified.
Utility cost and rate structures are very complicated and can be quite
confusing to all but the experts.

When avoided costs are defined from a technology-specific viewpoint, the
determination of avoided costs becomes simpler. A photovoltaic qualifying
facility uses documented PV avoided costs; a diesel cogenerator uses their
avoided costs. It should be noted that, in a given utility district, all
tracking PV and PFDR systems will have similar characteristics. The same will
probably be true of dispatch characteristics as well. 1In other utility
districts, even PV and PFDR will have different energy generation
characteristics requiring different avoided costs determinations.

Therefore, on a technology-specific, utility district basis, those factors
which must be considered in setting avoided costs are relatively constant
within a given technology, but vary among different technologies. The effect
is that it is economically neutral for the utility to determine avoiaed costs
on a technology-specific basis, and not neutral to make a single determination
ihcluding all technologies which may be used by a qualifying facility. The
only remaining variables set forth in the rules are not capable of either a
technology-specific or a general evaluation. These are the ﬁillingness and
ability of the qualifying facility to provide power during system emergencies,
and the length of any legally enforceable obligation by the qualifying facility
to provide energy and/or capacity. These factors are individual to each
qualifying facility, and not dependent on the type of technology used by that
facility.

The rule, as proposed, was conducive to an interpretation requiring only
a single determination for all types of facilities. This is the interpretation
which a utility was likely to give the proposed rule. Therefore, certain
changes were suggested for the rule that would specifically require that

avoided cost information be reported on a technology-specific basis. The

Sec. 292.302.



result could be that small qualifying facilities would not face the difficulty
of negotiating extensively on a case-by-case basis in order to truly obtain
the economically proper price for the power they sell.” Also, utilities will
not have to devote money, manpower, and time to redetermine net avoided cost
every time a qualifying facility commenced operation within their district, as
required by the proposed rule.

An additional problem of not determining avoided costs on a technology-
specific basis is that failure to do so would result in some technologies
subsidizing others. For example, those technologies which have a high peak
matching ratio and good reliability characteristics would be subsidizing
others with less desirable traits, This result would occur because the
utility, in determining its avoided costs, would take into account all
technologies, thus the price paid for less reliable technologies would be
raised by the inclusion of other, more reliable technologies, and vice versa.
Therefore, the price paid to those technologies which deserve the highest rate
would be lowered in order to pay more to the less reliable technologies, in

the form of a subsidy of one technology by another.

Tariffs

Closely related to the reporting of "avoided costs'" data is the topic of
standard rates for purchases, often referred to as tariff schedules. Pricing
certainty and procedural simplicity will result from the promulgation of tariff
schedules for qualifying facilities. Tariffs will also provide certainty of
prices to be paid to qualifying facilities. This may act as an incentive to
negotiation of separate agreements, because, as penetration increases, the
price for purchased power will be adjusted every year or so. One utility,
Southern California Edison, adjusts quarterly.

The proposed rule required the establishment of tariff schedules for
qualifying facilities of ten kilowatts or less. There were several points to
be made with respect to the proposed rnle. Perhaps the most important point
is that technologies to be used by qualifying facilities under such a tariff
are likely to have a range of energy generation characteristics, as recognized
in avoided costs. As a result, in a given utility, economic inefficiency
would result if tariffs derived for PV or PFDR were to be applied to wind
systems, and vice versa. This is true for the avoidance of energy costs, as
well as capacity. Time of day metering, if available, would eliminate some of

these discrepancies, at least as applied to avoided energy costs.
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The price paid by a utility to a qua}ifying facility for purchased power
under a tariff should equal the avoided costs of the utility arising from the
purchase for the transaction to be economically neutral. The energy and
capacity costs avoided, however, varies with the degree to which the production
time of a qualifying facility predictably coincide with utility peaks.

In a given utility, some qualifying facilities, such as those producing
energy from biomass, cogenerators, or hybrid solar thermal point-focusing
distributed receivers, can produce and sell emergy to the utility continuously.
Such qualifying facilities are not weather-dependent, and so can produce energy
for utility use except during scheduled outages or mechanical failures. The
energy and capacity value of a continuous producing qualifying facility is
averageable, and thus the avoided costs attributable to the qualifying facility
are readily definable in the same way utilities have traditionally valued
their own energy facilities.

Stochastic (variable) producers on the other hand will vary their output
with time. Non-hybrid windmills, photovoltaic and point-focusing distrrihnted
receivers only generate energy when the wind is blowing or the sun is shining.
The extent to which a stochastic producer will allow a utility to defer or
avoid capacity or energy costs is less certain from a utility perspective.

' Even variable producers, however, such as solar, reliably produce energy
in peak periods, particularly for summer peaking utilities with a heavy air
conditioning cost. For utilities in the northern or eastern parts of the
country, solar incidence and utility peaks may not match quite so well.
Windmills and solar incidence technologies must be distinguished. In summer
peaking utilities, wind provides cooling and lowers peaks in utilities with
large air conditioning loads. Sun increases cooling needs and therefore
increases peaks. In a winter peaking, night peaking utility hased on heating
the opposite tends tolbe true, especially in light of wind chill factors.
Capacity values of qualifying facilities will, therefore, largely be determined
by the coincidental peak matching characteristics of a technology.

If it can be shown empirically that production times of a particular
technology such as PV or PFDR coincide with system peaks, a utility may defer
or avoid capacity based on the presence of those qualifying facilities in the
system. If it can also be stated that qualifying facilities production using

wind will, in that utility system, never coincide with system peak loads, the



utility may defer or avoid only a very small amount of capacity based solely
on the added overall reliability of the utility system. A full energy credit,
however, is probably still appropriate.

If both wind and PV qualifying facilities are conventionally metered and
both receive the same price for energy sold to the utility, the PV facility
would be subsidizing the wind facility, or vice-versa depending on the
particular situation. Net Energy Billing, where the meter runs "backward,'
would result in the same type of subsidy. Conventional kilowatt-hours metering
will only be economically technology-neutral if a separate tariff is
promulgated for each technology that exhibits stochastic peak matching
characteristics.

Time-of day pricing for power purchased from qualifying facilities
employing different technologies has been advocated to acco nt for these
differences, dependent on how such rates are computed. Typical time-of-day
pricing schedules provide a fixed price for energy at a given time of day.

The prices tend to have seasonal adjustments, and include both an energy and
capacity component.

For example, if PV were to always coincide with peak, and if wind were
never to coincide with peak, economically sound time-of-day pricing would
aécurately reflect the energy and capacity value of the different systems. 1In
other words, it would be inter-technology neutral.

The problem is that such a perfect weather pattern does not happen. What
if the wind blows at summer peak? Time-of-day rates tend to fluctuate by
season, not by day. Time-of-day rates as we know them today are, thus, proxies
for the actual energy and capacity costs of a given utility.

To defer or avoid capacity a utility must be able to predict the
coincidence of a stochastic qualifying facility's production with peak
requirements. In regard to this situation the stochastic qualifying facility's
capacity contribution is not necessarily predictable or reliable. The utility
cannot defer or avoid capacity. Even so, under a technology-undifferentiated
tariff mandating time-of-day pricing, the stochastic qualifying faciity would
be paid the capacity component of the time-of-day rate. Other customers of
the utility could be subsidizing this qualifying facility.

It is not necessary to have time-of-day pricing, however. The value of
energy to the utility is time dependent, so ideally one would like to have

time-of-day metering to measure the value of the energy being sold by the



qualifying facility. But, it is possible, instead, to use historical data,
and knowledge of the characteristics of a system to infer the energy output
profile of a system. For example, knowledge of the insolation within a region
and detailed characteristics about a given photovoltaic system allows one to
infer the quantity and time dimension of energy produced by that system.
Random time-of-day metering and conventional metering of total output can be
used to verify the modify the inferences. It is, therefore, imperative that
tariffs be promulgated for each available technology in order to appropriately
account for the capacity values of different technologies. Failure to do so
is likely to result in discrimination against either the qualifying facility

or the other customers of the utility,

Generic Capacity Credits

Another consideration is the inclusion of the existence of a legal
obligation to provide firm power as a factor to be considered in setting
rates. Utility peak-matching characteristics of various technologies used by
qualifying facilities can, in the aggregate, provide firm capacity to a utility
even where none of the qualifying facilities is operating under a legally
enforceable obligation to provide energy to the utility. For example, if there
are a thousand photovoltaic qualifying facilities in a southwestern utility,
it is technically incorrect to assume all will cease operation, that is
permanently cease interconnection, at the same time. Even if-a few do
discontinue service there is a substantial likelihood that an equal or greater
number will interconnect into the system for the first time. After all, the
use of cogeneration and small power production will be increasing well into
the future. This is conceptually the same as the proposed rule under Rates
for Sales which prohibits the assumption that all qualifying facilities will
curtail operation simultaneously or at utility system peak.

This reliable capacity generic to a specific technology can be and 1is
appropriately accounted for in a technology specific tariff.

Such capacity credits should also be available to qualifying facilities
not operating under a tariff pursuant to this same theory. Determination of
the extent of the capacity credit 1s, however, dependent on the characteristics

of the individual utilities and the technology used by the qualifying facility.
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Ten Kilowatt Limitation

A second major point revolves around the ten kilowatt limitation of the
proposed rule. In the proposed rules implementing section 201 of the Public
Utilities Regulatory Policies Act, it was proposed that systems under ten
kilowatts not qualify for the benefit of section 210. That proposal has not
been accepted, as facilities under ten kilowatts are being included. This is
encouraging in light of the development of photovoltaics. Such a proposal
would have severely limited the residential market for photovoltaics, a market
which may be the largest near~term private use of photovoltaics. Residential
photovoltaic systems will, most likely, be between one and ten kilowatts in
size. )

The majority of utilities in this country can absorb thousands of ten
kilowatt qualifying facilities without serious disruption to their systems.
Some utilities, however, are very small and may not easily absorb the
relatively large numbers of ten kilowatt qualifying facilities that may seek
interconnection under a tariff. Such small utilities may appropriately seek
waiver from these rules. Other, larger, utilities could easily absorb larger
numbers of qualifying facilities of much greater design capacity than ten
kilowatts. Simplicity results if utilities are required to promulgate tariffs
for qualifying facilities with design capacities of 20, 30, to 100 kilowatts

or more——the particular design capacity tailored to the particular utility.

Technology-Specific Tariff Schedules

Promulgation of tariff schedules by technology has advantages both to
qualifying facilities and utilities. The advantages arise from the fact that
purchase price determinations can be made as a class. This means that
utilities do not have to commit the manpower to negotiate new agreements
everytime a qualifying facility seeks interconnection in purchase and sale.

The issue is litigated before the PUC and resolved. For qualifying facilities,
the tariff determinations by technology allow them to litigate as a definable
class with substantially similar motivations and circumstances. Also,
wmanufacturers and other interested parties could barticipate. Small qualifying
facilities are in an equitable negotating climate they would not be in if

negotiating individually.
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There are, also, administrative costs in multiple tariffs. Some of these
costs will be fixed. If the penetration of wind is small, in a utility where
a single non-technology -specific tariff would result in subsidizing wind
qualifying facilities, the subsidy would be smgli. It is conceivable that the
cost of administering multiple tariffs could be greater. than the subsidy. If
such a case can be proven, a technology-specific or time-of-day tariff should

not be necessary.

Interconnection

Encouragement of cogeneration and small power production requires that
interconnection be as procedurally simple as possible. The proposed and final
rules mandate interconnection on demand.

Under any circumstances, cogeneration and small power production will not
be encouraged by requiring potential qualifying facilities to go through
expensive and time-consuming procedures to gain interconnection. Use of
cogeneration and small power production was facilitated with adoption of the
proposed rule. e,

The rule governing the allocation of interconnection costs, however, is
potentially biased against cogeneration and small power production. The rule
calls for the costs of interconnection to be borne by the qualifying
facility. A great potential for abuse is presented here.

Interconnection costs can be separated into two areas: (1) connection of
the qualifying facility to the grid; and, (2) changes made to the utility
system as a whole to accommodate one or more qualifying facilities coming into
the system.

In the interest of economic efficiency it is equitable to'charge a
qualifying facility for connection to the grid. Effectively, this means the
cost of the hardware and installation labor occur between the qualifying
facilities and the first utility pole. Metering, disconnect and reconnect
equipment, drop lines and other equipment not normally installed for backup
purposes are legitimate costs of interconnection that arguably should not be
shared by all customers of a utility.

System-wide changes are another matter. If a utility installs safety,

dispatch or other equipment on its system, there is an incentive for the

‘utility to try to recover the cost as fast as possible. That is, the utility

will have an interest in, and the proposed rule could be read to permit, high
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allocation of such costs to early qualifying facility intercomnnection
applications, or even the changing of all such costs to the first qualifying
facility to request interconnection. Such an interpretation of the section
would discourage small power production and cogeneration. The wording of the
final rule does not specify, however, that a utility may charge to a particular
qualifying facility only those costs reasonably allocable to a given
interconnection,

The apportionment could conceivably be done in a manner analogous to the
extension of sewer facilities to new developments. Even rewording will not
eliminate the potential for abuse in implementation by utilities, however. If
the utility does not recover its costs from the first customers, it will be
sitting there with equipment not being fully used and having already been paid
for by the utility. There is inevitably some uncertainty of cost recovery.
For these reasons aggressive Commission monitoring of this area is probably

necessary to limit the possibility of inappropriate actions by utilities.

Safety Standards

A major barrier to solar commercialization is its current cost. Of
almost equal importance is the potential institutional barrier of utility
resistance to dispersed photovoltaic system interconnection.

The rules, as a whole, are relatively unbiased between photovoltaics and
the utilities. Economic bias in favor of photovoltaics at the expense of the
utilities would likely increase utility resistance. Similarly, a technical
bias in favor of photovoltaics that endangers lines, personnel, or the utility
system as a whole is likely to be untenable to utilities. '

Utilities must, by law and custom, protect their employees and their
system. A rule mandating anything other than personnel and system safety will
likely be met by persistent resistance. The enormous power of utilities to
impede, through the regulatory process, would seriously slow the market
penetration of grid-connected photovoltaic systems.

Utilities may justifiably demand a disconnect/reconnect capability. The
capability may be automatic, and/or remote, and/or a positive means of assuring
disconnection, such as an air mass separation circuit breaker. The remote
disconnect/reconnect gives the utility dispatch capability. Thus, it may be a

positive factor affecting rates for purchases.
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Protection, however, must go in both directions. The photovoltaic system
requires protection in the same sense the utility system does. This protection
must be both technical and institutional. Utilities could abuse their
assurance of safety to slow the penetration of photovoltaics. Therefore, the
Commission was asked to monitor the safety standards imposed pursuant to these
rules, as a part of its continued oversight of the implementation of sections

201 and 210 of PURPA.*

‘Exemption From Regulation

The rules exempt qualifying facilities from virtually all state and
federal utility regulation. It can be anticipated that many thousands of
qualifying facilities using photovoltaics and solar thermal point-focusing
distributed receivers will become active in the next 10 to 15 years.
Regulation of these qualifying facilities would place a significant burden on
both the qualifying facilities and the regulators.

Under the vast majority of state laws, an entity producing power solely
for its own use is not a public utility subject to the jurisdiction of the
state public utilities commission. Some states, however, have asserted
jurisdiction even where the only users of the power are the producer and the
purchasing utility. As a result there is conceptual uncertainty, apart from
these rules, as to the extent of permissible regulation of cogenerators and
small power producers.¥¥

Unfortunately, this conceptual difficulty is not limited to thnse states
where regulatory agency jurisdiction is a possibility. Even in states where
the law is settled, some potential qualifying facilities have expressed fears
of public utility style regulation. These rules clarify for all their utility

status, thus removing the burden and fear of regulation.

* 8ee Bahram and Calwell, Electric Utility Systems Application Storage and

Generator, (presented at the 1979 P.E.S. Summer Conference, Vancouver,

British Columbia); and Proceedings of the Distribution, Automation and

Control Working Group, prepared for the US. Department of Energy by the
Jet Propulsion Laboratory (JPL Pub. 79-35) (1978),

See Danziger, Renewable Resources and Cogeneration: Community Systems and
Grid Integration and Public Utility Enterprise, 2 Whittler L. Rev. 81
(1979).
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Waivers

Application of the rules to a particular situation may be waived.
However, no procedure was established in the proposed rule for the
consideration of such applications. Parties that will be affected will be
located in the district of the utilities or state regulatory authorities. The
Commission will more accurately determine the desirability of waiver by
hearing persons affected. Therefore, the proposed'rule should have been
amended to allow for granting of a waiver only after notice and public hearing
in the utility districts affected by the waiver. There is some ambiguity, in
the final rule, as to whether a public hearing is required, but notice is
required in the utility district affected by the waiver.

The critical nature of these rules cannot be overstated. We are entering
a new era of power production. Distributed photovoltaics and solar-thermal
point focusing distributed receivers will be significant parts of our energy
future. PURPA is a\major regulatory component of this new era.

The rules proposed to implement Section 201 of PURPA, proposing
procedures for certification as a qualifying facility, were time-consuming and
expensive. This required every qualifying facility to file with the Federal
Energy Regulatory Commission (FERC) a detailed form before it could be granted
qualifying facility status. In addition, the qualifying facility would have
had to serve a formal notice in a specified form on the interested utility and
state regulatory agency. It is quite probéble that full compliance w&uld‘have
involved substantial amounts of time and money. As proposed, the certification
process would effectively be a cost of interconnection. These costs must be
borne no matter how small the qualifying facility is, even when the interested
utilify does not object to interconnection. The total cost of interconnection
for small facilities could thus have been prohibitive and discouraging to the
development of the residential photovoltaic market.

Therefore, it was suggested that qualifying facilities that utilize
unlimited access (i.e., solar, wind) renewable energy resources as a primary
energy source be exempted from the certification requirement. If the
interested utility had then objected to interconnection with the qualifying
facility, the burden would be on the utility to file with FERC its reasons for
.such objection. A copy of the filing would be provided to the qualifying
facility and any state fegulatory authority with jurisdiction over the small

power producer,
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This is consistent with the suggestion that utility cost data and tariffs

be provided on a technology-specific basis. Therefore, a technology for which

a tariff has been promulgated should also be considered a qualifying facility
without being required to apply for that status.

Qualifying facilities that are accepted by the utility for inter-
connection, or obtain an order requiring interconnection, would then be
subject to the guidelines on back-up and buy-back rates promulgated under
Section 210(b) and (c) of PURPA. For qualifying facilities whose status has
not been determined by FERC, proof that the facility.in question qualifies
under these rules would operate as a defense to assertion of jurisdiction by ~
state or federal agencies from whose jurisdiction qualifying E;cilities have
been exempted under Section 210(e) ot PURPA. The net effect of these changes
would have been to sufficiently lessen the burden on smaller systems thereby
allowing the residential market to be successfully exploited. At the very
least, potential barriers would have been removed.

The, proposed rule implementigg Section 201 of PURPA allowed a maximum of
110 barrels of oil (or the Btu equivalent in gas) per year per megawatt of
rated capacity, to be used by a qualifying facility during outages of the
normal fuel supply system, and still maintain that status. Solar thermal
electric systems are a promising opportunity for the use of the sun to produce
electricity., One form these systems take is hybrid systems, that is, systems
that utilize combustion fwels to compensate for the hourly and seasonal
variations in available insolation to ensure the power generating capacity of
the plant.

The daytime intermediate and peaking requirements of most utilities is
approximately 9.1 hours per day. This appears to be a reasonable load to be
supplied by solar thermal hybrid electric facilities. Therefore, such a
system must reliably generate for 3,504 hours pér year for it to displace
generating capacity from other sources. Solar thermal plants have 2800 hours
per year of effective generation at rated capacity in the southwest. This
leaves a gap of 704 hours of operation per year to be supplied by combustion
fuels. One hundred and ten barrels of oil per year would, therefore, be

insufficient backup capability offered solar thermal electric hybrid plants by

~ the proposed rule. The proposed rule would have had the effect of discouraging

the use of solar thermal electric hybrid systems by non—-utility interests. The

final rule has done away with this requirement. The alternative to the
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proposed rule suggested by JPL is no longer relevant as the FERC has gone
beyond the proposals by finally promulgating efficiency standards as opposed
to fuel use limitations. In general, they would merely have increased the
amount of o0il that would be allowed.

The proposed rule implementing Section 201 of PURPA did state that ten
kilowatts would be the minimum size a facility would be in order to obtain
qualifying status. If it had been adopted a substantial future market for
photovoltaics would be precluded.

The markets for renewable energy resources may be divided into four
sectors: (1) remote; (2) residential; (3) intermediate load center
(commercial/industrial applications); and (4) central station. Remote systems
are not interconnected with a utility grid and are currently the most cost-
effective. The buy-back and back-up provisions of PURPA are irrelevant to
remote systems. On the other hand, the exemptions from regulation as a public
utility provided by PURPA may be important to developers of remote systems
that are interactive within a remote community.

The initial commercialization efforts of the U.S. Department of Energy
and the photovoltaics industry are now targeted at the residential market.
Much of this effort is being stimulated by the Solar Photovoltaic Energy
Research, Development and Demonstration Act of 1978. The typical residential
system will be in the three to ten kilowatt range, although some will be as
small as one kilowatt. The Act is intended td stimulate the introduction of
many thousands of such systems. In the next several years these systems will
be only marginally economically competitive. The result of the proposed rule
would have been to dictate that residential photovoltaic systems be sized to
maximum, regardless of optimum size in order to obtain the benefits of being a
qualifying facility. fThe economics of residential systems thus become less
favorable unless the price paid by the utilities for surplus power is
sufficient to make up the difference. Therefore, it was suggested that a
one-kilowatt minimum size limitation would be more conducive to the purposes
of PURPA, and should have been adopted. This lower limit should allow the
residential photovoltaics market to develop without the need to hurdle the
institutional barriers already surmounted by PURPA. FERC went even further
and eliminated the minimum size limit all together. The kilowatt limitation

would not have inhibited development of the remote market since virtually no

4-15



producers of one kilowatt face regulation as a public utility. Further, as
previously stated, remote systems do not concern themselves with buy-back and
back-up by utilities.

It should be noted that the proposed rules for implementing Section 210
of PURPA, which were issued several months after the Section 201 proposed
rules, require that utilities establish tariffs for systems of under ten
kilowatts. This inconsistency would appear to, and did, mean that the ten
kilowatt minimum size limitation had been abandoned.

The proposed rules did not distinguish between cogeneration facilities
utilizing fossil fuels and those utilizing solar electric facilities as
supplemental systems. Since the intent of the Section is to conserve the use
of fossil fuel, it must distinguish between the use of renewable and fossil
fuel inputs to the cogeneration plant. The solar and renewable component of
the plant should be dealt with differently than restrictions placed on fossil
fuel consumption or efficiency. This was done in the final rule by measuring
total output against fossil fuel input only for purposes of qualifying facility
determination. .

In some cases the proposed efficiency standards represented technological
goals, and not technical reality as it relates to hybrid solar electric
facilities. This is particularly true in regard to solar processes which are
relatively less efficient at today's state-of-the-art but which utilize
inexhaustible energy sources. Therefore, the section was amended as it
applies to cogeneratiqn plants that utilize solar or ovther renewable resources
as the primary fuel source to allow the introduction of solar electric
technology without depending upon technical, economic, or social changes in

non-solar areas.

Conclusion

Consumers are just beginning to understand that they can be energy
producers. PURPA gives power to state utility commissions in areas where they
have either refused, or never had, jurisdiction. Some utilities that now
perceive their primary mission as one of generatihg energy, may one day realize
that they could become primarily a transmission and distribution network, and
transmission and distribution utilities could find themselves with significant

generation capacity in their service areas.
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In this transitional climate many questions occur to us that we can not

answer. A great deal of information has yet to be generated that will answer

those questions and confirm or invalidate the logic behind the changes.
Furthermore, we do not think it is possible to foresee all of the issues that
will arise in the implementation of PURPA and the rules. Therefore, it is
important that the implementation of PURPA and the rules promulgated pursuant
thereto must be monitored to optimize the benefit to our nation,

One thing is clear, PURPA provides a guaranteed market for private
producers of electricity. Entities wishing to engage in cogeneration and
small power production need concern themselves only with the efficient
generation of electricity to increase profit.

Furthermore, PURPA in some utilities is a hedge against increases in the
price of oil. Most utilities burn o0il, and that oil is likely to be the
"incremental cost to an electric utility of electric energy.'" As the price of
oil goes up a utility's avoided cost goes up if it burns oil. Assuming a
qualifying facility opts to receive in payment the avoided costs at time of
delivery, the utility will be obligated to account for oil price increases in
the rate paid.

Perhaps most important is the startling reality that utilities no longer
have a monopoly on the generation of electricity. The monopoly on transmission
and distribution is retained, but for utilities to economically expand
electrical generating capacity their marginal cost of producing electricity
will have to be lower than qualifying facilities are willing to sell their
power for. Cogeneratable waste Btu's may be the goldmines and oil wells of

the 1980s.
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CHAPTER V

RESPONSE TO COMMENTS ON THE PROPOSED 201 AND 210 RULES

In its comments on the proposed rules to implement section 210 of the
Public Utility Regulatory Policies Act of 1978, 44 Fed. Reg. 61190 (October
24, 1979), the Jet Propulsion Laboratory (JPL) made a number of suggestions
for modification that are summarized in the previous chapter. This chapter
traces the effects of those suggestions: what was accepted by the Commission
and what was rejected, and the reasons for it. Also, the relative importance

and impact of each change will be analyzed.

Contract Flexibility

Both the proposed rule and the final rule, 45 Fed. Reg. 12215 (February
25, 1980) sections 292.101 and 292.301, respectively, provide that the rule
does not affect existing contacts. JPL supported that part of the section
authorizing further contracts which do not conform to the rules. This was
based on the need to give flexibility to what is still, in large part, an
experimental phase of solar electric production. “ )

It was suggested by JPL that state regulatory authorities be given the
power to order remegotiation of existing contracts where the qualifying
facility can show that the agreement was executed without notice of the
impending rules. This suggestion was rejected by the Commission on the
grounds that "it is likely that sufficient incentive existed, and that the
further encouragement provided by these rules was not necessary.'"* Although
there is some validity to this argument, it does not take into account the
basic reason behind the JPL position, that is, the great disparity in
bargaining position which exists between a utility and a qualifying facility.
Many qualifying facilities can be expected to have entered into contracts,
when not protected by the rules, and without notice of their probable content,
which were not equitable, but rather, were entered into in order to receive
some sort of return (some of these potentially qualifying facilities claim to

have built not for monetary returns, but rather for some social reason, which

they feel should not be held against them now).

7
* 45 Fed. Reg. 12281 (1980)



Reporting of Avoided Cost Data by the Utilities

JPL noted two problems concerning section 292.103 of the proposed rule.
The section sets out what types of cost data the utilities must make available

to the public and file with the state regulatory authorities in order to allow
qualifying facilities to determine "avoided cost,'" the price a utility must

pay for the electricity. It also provides, to some extent, for the manner in
which data are reported and it provides for the dates by which this must be
done..

The first problem is the utility interpretation of avoided costs, where
JPL recommended that the Commission meticulously monitor the area, to ensure
an equitable climate, and prevent utility manipulation. This recommendation,
of course, 1s not truly capable of being responded to in the rules themselves.
However, the clarifications made in the final rule, section 292.302, indicate
a great concern on the part of the Commission, which will probably ensure that
such a course is followed.

The second problem, is the reporting requirement. JPL recommended that
the final rule require that the data be reported on a technology-specific
basis in order to give the data some meaning to the individual qualifying
facility. This is especially important in light of the variation among
technologies in certain factors affecting avoided costs, i.e., peak matching
characteristics. In fact, JPL feels that it is potentially simpler for the
utility to report the data on a technology-specific basis than it is to make a
single avoided cost determination. The rule was capable of such a
construction, but it was considered unlikely that the utilities would so
construe it. An additional basis for this suggestion was that a single
determination of avoided costs could result in inter-technology subsidization
by averaging the higher avoided costs for some technologies with the lower
ones of others.

The corresponding section in the final rule, 292.302, and the relevant
portions of the section-by-section analysis do not deal with the issue of
technology-specific reporting of avoided costs data. However, clarifications
in this section and in section 292.304, Rates for Purchases, seem to obviate
much of the need for it (discussed infra). Now, the data provided pursuant to
section 292.302 are no longer the basis for rates for purchases, as was
proposed, but is, rather, only one factor to be considered. Many of the
factors which are to be used to establish the actual avoided costs of a

particular qualifying facility are considered as pért of section 292.304 also.
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No other commenters dealt with this particular point. However, most of
them did have comments concerning the reporting of avoided costs data. In
general, the proponents were concerned about the absence of a methodology,
while the utility representatives wanted the section to be looser if it were
used at all. Southern Services Company wanted the Commission to stress that
the data are only an estimate. This was adopted by the Commission in section
292.304(b)(5) which assures that data provided do not violate the rule if it
turns out to be inaccurate in the future in relation to the price paid to

qualifying facilities with long term contracts.

Standard Rates for Purchases from Residential and Other Small Systems

Tariffs or standard rates for purchases in the proposed rule, section
292.105(b), were to be set, upon request, for qualifying facilities of under
10 kilowatts. JPL made several suggestions for modification of this section,
The most important suggestion was to require that tariffs be made technology-
specific in order to prevent economic inefficiency and inter-technology
subsidization by the inevitable averaging process of avoided costs of
technologies with different characteristics. As a basis for this, avoided
costs should be the foundation of any tariff. In response to a query by the
Commission, JPL pointed out that net energy billing would result in the same
subsidization as a conventionally metered tariff. In addition, time-of-day
metering, although capable of accounting for some of the varying generation
characteristics, still does not effectively differentiate the capacity values
of different technologies. Therefore, JPL felt that the only economically
neutral method of establishing a tariff is to make them technology-specific.
Also, it was suggested that the aggregate capacity value of qualifying
facilities, even without a legally enforceable obligation, should be accounted
for in any tariff, as well as where a tariff is not in force.

Many commenters, as well as JPL, recommended that the upper size limit on
tariffs be raised on a case by case basis where the affected utility could
easily accommodate such systems. Of course, this would be closely tied to the
waiver process for utilities whose systems could not accommodate even small
qualifying facilities,

There has been a substantial change made in the final rule as it relates
to tariffs or standard rates for purchases. The Commission has gone beyond

the JPL proposal as to size and has adopted the proposal of the American



Public Power Association that the upper limit be set at 100 kilowatts with a
provision, in line with the JPL proposal, allowing tariffs for larger
facilities. The principle of enlarging the scoée of the tariff requirement
was also endorsed by Alan S. Miller of the Natural Resources Defense Council.
The reasons for expanding the size limits for tariffs were much the same as
those put forth by JPL: the reduction of the high cost of individualized rate
making for small facilities.

Expanding the coverage of tariffs has a double effect: it gives more
qualifying facilities protection and lowers the individual cost of rate-setting
to the facility, as well as the utility. By mandating standard rates for
purchases, the Commission has brought manufacturers, qualifying facilities,
and all others into regular rate-setting proceedings. The issue is decided
centrally, and the negotiating positions of the utility and others with an
interest in a technology or energy source are more nearly equal. The same
reasoning applies to the provision that permits but does not require tariffs
for larger systems,.

It is a reasonable assumption to make that there will be enough small
systems around to make it economical for a tariff to operate. It is also a
reasonable extension of that principle to make it permissive as to larger
systeﬁs that will probably be better able to handle the economic burden, so
that the rate setting authority can wait to see if tariffs are a proper way to
handle larger facilities, This permissive apﬁroach raises a problem as to
when, if ever, a tariff of over 100 kilowatts will be required to be
established. If a qualifying facility or group of facilities over 100
kilowatts were to request the promulgation of a tariff and the utility
refused, backed by the state regulatory authority, if it is regulated, even
though the proponents could show that it would be cheaper for them and for the
utility to do so, would there be an§ recourse? A strong argument could be
made that any extra cost, for such things as administration, over what the
cost would be for a tariff, should not be included in the avoided costs
determination, the setting of individual rates, or the costs of inter-
connection, on the grounds that including them is unreasonable and
discriminatory because the utility could have avoided them by using a tariff.
In effect it is a cost that the utility hés chosen to bear, not one imposed by

the qualifying facility,
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The Commission has also adopted the suggestion that tariffs be expressly
stated to be dependent on the same factors as other rates for purchases,
including the avoided costs data. One of the factors is the aggregate value
of capacity and energy provided by all qualifying facilities on a system.
This position was also urged, by inference if not explicitly, by numerous
commenters who objected to any position which allowed the payment of anything
less than full avoided costs., This was made explicit in the final rule to

_prevent a utility basing such tariffs on something less than full avoided
costs,

There has also been a qualified response to the suggestion that tariffs
be technology-specific. The Commission has included a section which permits
the use of technology-specific tariffs, but has not made them mandatory. The
rules and their accompanying analyses recognize the reason advanced by JPL in
support of the proposed change: the different peak matching capabilities of
various technologies on a utility's system.

.Making the use of technology-specific tariffs permissive is likely to
have a beneficial effect on the promulgation of tariffs. As JPL pointed out,
the administrative cost of multiple tariffs may outweigh the benefit in‘some
cases, for example where the extent of cross-subsidization would be less than
the cost of the tariff system. On the other hénd, there is a negative effect,
in that a utility need not institute a technology-specific tariff even where
it would encourage cogeneration and small powér production. This creates a -
potential for abuse. This places the burden on the supply industry and user
to make the case for its technology before the state regulatory authorities
and the utilities.

One point that has relevance here, even though it is really a subject for
consideration under the section 201 rules, is the minimum qualifying size
limitation of ten kilowatts. This provision drew a great deal of criticism
from most of the non-utility commenters, including JPL. It was fairly obvious,
after the publication of the section 210 rules which provided for tariffs for
systems of under 10 KW,, that this provision was dead. However, it continued
to receive a great deal of comment, primarily on the ground that it would all
but eliminate residential systems ff&m the protection of the rules. It is no

longer a concern since it is not a part of the final section 201 rules.
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Interconnection Costs

The question of the allocation of interconnection costs raises issues of
possible abuse by utilities. Some costs need to be incurred for every
interconnection. Some changes to the entire utility system are attributable
to the presencé of several qualifying facilities on the system. JPL expressed
the concern that there might be attempts to charge the total cost of system
wide changes to a single or small number of qualifying facilities that hook up
to the system. . JPL proposed that the rule be rewritten to allow a utility to
charge to a particular qualifying facility oniy those costs'reasonably
allocable to that facility's interconnection. Both the proposed and the final
rule required that interconnection be assessed on a nondiscriminatory basis,
However, the original rule provided that this standard be measured against
costs for "any of the customers' of the utility. This drew a number of
unfavorable comments from utility representatives stressing that it could mean
that a qualifying facility would have to get a better rate than it would if it
were just another customer, i.e., an industrial cogenerator with rates based
on those of a residential customer. However, the potential problem of
overloading on interconnection costs has not been directly addressed in the
final rule. The Commission instead relies on the general reasonableness
réquirement to remedy that problem. One change was made that may alleviate
the potential problem somewhat. The proposed rule required that the qualifying
facility reimburse the utility without any provision for approval of the. costs.
The final rule provides that the state regulatory authority or nonregulated
utility must assess the charges, thus limiting the unbridled discretion of the
utility.

A major area of comment was the manner of payment of interconnection
costs. The proposed rule did not address this issue at all. However, the
likelihood that these costs would be quite high caused a number of commenters,
including JPL, to suggest that the Commission provide for it in the rules.

JPL suggested, as one alternative, that such costs could be apportioned in a
manner analogous to the extention of sewer facilities. Other comménters,
including the Kaman Science Corp. and the Institute for Local Self Reliance,
suggested that the costs be amortized in order to prevent a high initial

~expenditure.



The Commission has declined to provide a single method of payment of
these expenses, but rather, has expressly left it up to the state regulatory

authority or nonregulated utility to determine the manner of payment.

Safety and Reliagbility Considerations

JPL supported the requirement in the proposed rule that qualifying
facilities be subject to reasonable standards for system and line safety.
However, JPL noted that this provision is subject to potential abuse by
utilities overloading the qualifying facilities with expensive and unnecessary
safety eduipment. However, this is unlikely to happen where the state
regulatory authority is not dominated by the utilities. Under both the
proposed and final rule, only the state regulatory authority and nonregulated
utilities would be allowed to establish such standards, and the reasons for
this must be specified on the basis of safety and reliability. Anyone,
including the utilities and the qualifying facilities, may suggest such
standards.

The Natural Resources Defense Council made a similar comment in that they
wanted the Commission to ensure that qualifying facilities would not be held

to a higher standard of safety then a utility maintains on its own system.

Waivers

Finally, the proposed rule provided for.waivers for state regulatory
authorities, nonregulated utilities, and electric utilities. JPL proposed
that these waivers be granted only after notice and public hearing in the
utility districts to be affected by the waiver. This would allow the
Commission to more accurately determine the desirability of granting a waiver
by hearing those persons to be affected by it. This position has been adopted
by the Commission in its final rule, at least as to notice, although there is
no requirement of a public hearing. Also, the Commission has eliminated the

provision which would have allowed individual waivers for electric utilities.

Qualification

The proposed rule implementing Section 201 of PURPA required that a
detailed application be filed with the Commission in order to obtain qualifying
status for a facility. In addition, the time periods involved, 90 days for
uncontested applications and 120 days for contested applications, were

substantial. JPL suggested that renewable resource-based facilities be



provided a self certification process, and that the burden be placed on the
utility, if it objects, to prove that the facility is not a qualifying one.
The Commission has gone beyond this. All facilities which meet the applicable
requirements are qualifying facilities. A facility may, if it wishes, also
file an application, there is no provision in the final fule for utility
objections to qualifying status. They must file a regular notice for
intervention. Related to this is the elimination of the requirement in the
proposed rule that the applicant serve notice on the utility concerned and the

requirement that the applicant initiate discussions with the utility.

Fuel Use and Efficiency Requirements

The proposed rule implementing Section 20l contained detailed requirements
concerning the amount of fossil fuels which a facility could use, as well as
the efficiency with which they would have to be used. JPL suggested that the
amount of 0il which could be used be increased for small power producers. The
Commission has gone even further: The primary energy source must be (and more
than 75 percent of the total energy input must be) from biomass, waste,
renewable resources or any combination thereof. At the same time, the
aggregate use of oil, natural gas, or coal may not exceed 25 percent of the

total Btu input for any calendar year.

Solar Thermal Cogeneration Facilities

The proposed rule did not distinguish between cogeneration facilities
utilizing fossil fuels and those using sslar thermal electric facilities as
supplemental systems. JPL suggested that the two types of facilities be
handled differently since the latter type will conserve more fuel, the aim of
. the Act. This suggestion has not been adopted. The only difference drawn
between types of cogeneration systems is between topping and bottoming cycle

facilities.



CHAPTER VI

SUMMARY ANALYSIS OF THE ENVIRONMENTAL ASSESSMENT TO THE RﬁLES

Of particular interest in the prdcess of ‘rule-making fdr'impleménting
sections 201 and 210 of the Public Utility Regulatory Policies Act of 1978 1is
the consideration of the potential environmental effects of the Act. As noted
in the Preface to the Environmental Findings document,* "a qualifying facility
may not be built or operated unless it complies with all applicable local,
state, and Federal zoning, air, water, and other environmental quality laws,
and unless it obtains all required permits.'" The FERC was required to provide
an Environmental Assessment (EA) of the proposed rules and publish its
findings. The following paragraphs summarize the findings and evaluate the
adequacy of the assessment..

At the outset it should be noted that to complete the Environmental
Assessment of the proposed rules, a number of assumptions about the long-term
effects of the ;ules needed to be made. The problem is one that is confronted
regularly in the EA and Environmental Impact Statement (EIS) process. In this
case, the FERC was required to assess the possible effects of alternative rule
variations at a time when the technical viability of the alternate energy‘
options remains unclear. To reduce the uncertainties about the viability of
the technologies, the FERC stated that the environmental effects of the rules
would be limited to the "effects resulting from the construction and/or
operation of facilities which occur as a result of the granting of these
benefits, or from changes in the operating characteristics of existing-
facilities which results from the granting of these benefits,'" and that for
the purposes of the National Environmental Policy Act ﬂNEPA) evaluation, only
the incremental ‘effects of the proposed rule changes were to be evaluated.
Because of these two conditions, the scope of the environmental assessment
process was significantly reduced, yet the process apparently provides '

sufficient environmental analysis for compliance.

*United States of American Federal Energy Regulatory Commission 18 C.F.R. Part

292.
Small Power Production and Cogeneration Facilities - Environmental Findings

Docket Nos. RM79-54 and RM79-55.
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Another assumption that had a significant effect on the environmental
assessment of the proposed changes .is that according to the market projections
of the various alternate technologies, only a few technologies would be in
significant use by 1995. Specifically, the document states that the rules are
not expected to encourage significant amounts of electrical generation using
biomass, geothermal, or solar thermal and photovoltaic energy. One obvious
questioﬁ is whether that assumption was reasonabie, and if not what
environmental litigation may result because of it. The market analysis of the
various technologies used by FERC address this issue and is briefly touched
upon later.

The key environmental issues associated with those technologies that the
PURPA was expected Lo impact are listed in Table 5-1, and these are followed
by an assessment of their significance.

According to the literature, and current environmental analyses, the
above issues are real, but their significance in terms of.the PURPA activities
should be marginal (i.e., only the incremental increase in the implementation
of the technologies brought about because of these rules changes is to be
evaluated). The high degree of uncertainty that surrounds greater use of
diesel and dual-fuel engines, especially in terms of potential air quality

.impacts, is reflected in the recommendation that an EIS for this option be

prepared.
Table 5-1. Key Enivronmental Issues
Technology Key Impacts
Industrial and Commercial Impacts are large enough to warrant
Cogeneration - Diesel and recommendation that an Environmental
Dual-Fuel Engines Impact Statement (EIS) be prepared.
Wind Energy Systems Noise
Aesthetic Value
Electromagnetic Interference
Land Use conflicts
Municipal Solid Waste Air Quality
Water Quality
Consumptive Water Use
Small Scale Hydroelectric Recreation Land Use Conflicts

Local Water Quality and Related
Ecological Impacts




Inherent in the discussion of the four technologies that are not expected
to see widespread deployment as a result of these rules is that the
technologies will develop with or without the rule changes, and that the
incremental increases will be negligibié. Whether or not this turns out to be
the case, especially with respect to the residential sector, the environmental
assessment should suffice because the magnitude of the baseline program in
these technologies requires that an environmental assessment be completed for
them by other federal departments. For example, in photovoltaics the PURPA
rule changes may result in a substantial growth in the use of the technology,
but even with that possible scenario the U.S. Department of Energy has already
had a major Programmatic Environmental Assessment completed on the photo-
voltaics option, and the document is currently working its way through the
compliance cycle. That document assesses the significance of the photovoltaics
option sufficiently well that any increases in the use of photovoltaics that
may result because of the rule changes should be covered by it.

If there is an area of possible significant concern with the FERC
Environmental Assessment it lies with the discussion of the biomass option.
Programmatically, the document does not consider biomass an option that will
be significantly impacted by the rule changes. Yet, it is not at all clear
what impact the regulations will have on the future use of biomass. The
document contends that the rule changes will have little or no effect on the
penetration of biomass through 1995. The PURPA changes may, in fact, result
in a much greater use of wood and wood wastes than currently exists. (It is
interesting that this possibility is noted in the document as an informational
footnote.) At present, it is the regulatory climate that hinders the growth
of biomass, and since the great majority of wood holdings are in the private
sector, a change in the rules may have a very significant effect on the near-
term use of biomass technologies. Should that scenario be realized it must be
noted that biomass has a suite of potentially adverse environmental issues
associated with it, especially in terms of land use compatibility and
competition- for land and water resources, areas that historically have seen
tomes of litigation.

Another weakness of the document is that the EA contends that only the
installation/operational phases of the life cycle are to be considered. For
some of the technologies under consideration, those phases of the life cycle

may not necessarily be the area of greatest concern. For example, the



manufacturing phase is not included. The statement that the "environmental
effects of these rules are limited to the effects resulting from the
construction and/or operation of facilities which occur as a result of the
granting of these benefits" is misleading and could result in open criticism
by some individuals or groups. Photovoltaics, for example, even though it is
listed as a technological option that is not considered to be affected by the
proposed rule changes, has significant environmental issues in the resource
acquisition-manufacturing phases, not just in the installation/operational
phases. 1In all likelihood the operational phase will be benign (with the
possible exception of a central station systems). A preferred assessment
would have been to address potential impacts in each of the life cycle phases
for each technological option expected to bée affected by the tule changes.

As a final weakness, the document relies on the existing and often dated
Environmental Development Plans (EDPs) and Environmental Readiness Documents
(ERDs). These documents, while useful in terms of scoping potential problems
associated with new and developing technologies, identify issues that may have
little bearing on outstanding issues or give equal weight to both minor and
major issues. Thus, problems of issue prioritization are difficult to resolve.
The issues that are identified do encompass the host of potential issues, but
there is a weakness in focusing on the major issues. Finally, even though the’

issues are identified, the assessment of their significance lacks depth.

Summary

_ Basically the EA identifies and attempts to assess environmental issues
associated with technologies expected to be affected by the proposed rule
changes, and it does so sufficiently well that little or no additional work
should be recommended. Primary concerns are in biomass and that entire .life
cycles are not evaluated. However, the incrémental inc¢reases that the rule
changes can be expected to cause are sufficiently small that the EA should

suffice.
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APPENDIX A
THE LAW

The following pages reflect the subject law as delineated under the Public
Utility Regulatory Policies Act of 1978; section 201 (16 USC 796m 92 Stat.
3134) and section 210 (16 USC 824 a-3, 92 Stat. 3144).
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TITLE II—CERTAIN FEDERAL ENERGY REGU-
LATORY COMMISSION AND DEPARTMENT OF
ENERGY AUTHORITIES |

SEC. 201. DEFINITIONS.
16 USC 796. Section 3 of the Federal Power Act is amended by inserting the
following before the period at the end thereof: °
};‘_5}117) (A) ‘small power production facility’ means a facility
which— -
“(1) produces electric energy solely by the use, as a primary
energy source, of biomass, waste, renewable resources, or any
combination tflereof; and A
“(ii) has a power production capacity which, together with
any other facilities located at the same site (as determined by
the Commission), is not greater than 80 megawatts; ’
“(B) ‘primary energy source’ means the fuel or fuels used for
the generation of electric energy, except that such term does not
include, as determined under rules prescribed by the Commission,
in consultation with the Secretary of Energy— )
“(i) the minimnm amounts of fuel required for ignition,
startup, testing, flame stabilization, and control uses, and
“(i1) the minimum amounts of fuel required to alleviate or
prevent— ‘
“(T) unanticipated equipment outages, and
“(IT) emergencies, directly affecting the public health,
safety, or welfare, which would result from electric power
outages:
“(C) ‘quahfying small power production faaility’ means a small
power Prpductl_on facility—
‘(1) which the Commission determines, by rule, meets such
requirements (including requirements respecting fuel use, fuel

efficiency, and reliability) as the Commission may, by rule,
prescribe; and

“(ii) which is owned by a person not primarily engaged in
the generation or sale of electric power (other than electric
power solely from cogeneration facilities or small power
production facilities) :

“(D) ‘gualifying small power producer’ means the owner or
operator of a qualifying small power production facility:

“(18) (A) ‘cogeneration facility’ means a facility which pro-

uces— .

“(1) electric energy. and

“(i1) steam or forms of useful energy (such as heat) which
are used for industrial, commercial, heating, or cooling

urposes;

“(B) ‘qualifying cogeneration facility’ means a cogeneration
facility which—

“(i) the Commission determines, by rule. meets such
requirements (including requirements respecting minimum
size, fuel use, and fuel efficiency) as the Commission may, by
rule, prescribe; and

“(i1) is owned by a person not primarily engaged in the
generation or sale of electric ;)ower (other than electric
power solely from cogeneration facilities or small power pro-
duction facilities) ;

“(C) ‘qualifying cogenerator’ means the owner or operator of
a qualifying cogeneration facility;

“(19) ‘Federal power marketing agency’ means any agency or
instrumentality opthe United States (other than the Tennessee
Valley Authority) which sells electric energy:

“(20) ‘evidentinry hearings' and ‘evidentiary proceeding’ mean
a proceeding conducted as provided in sections 554, 556, and 557
of title 5, U'nited States Code; ,

“(21) ‘Staté regulatory authority’ has the same meaning as
the term ‘State commission’, except that in the case of an electric
utility with respect to which the Tennessee Valley Authority has
ratemaking authority (as defined in section 3 of the Public Utility
Regmlatory Policies Act of 1978), such term means the Tennessce
Valley Authority; ]

“(22) ‘electric utility® means any person or State agency which
sells electric energy; such term includes the Tennessee Valley
Authority, but does not include any Federal power marketing

agency”.



16 USC 8242-3. SEC. 210. COGENERATION AND SMALL POWER PRODUCTION.

(a) CoGENERATION AND SMarL Power Provuction Rures.—Not
later than 1 year after the date of enactment of this Act, the Commis-
sion shall prescribe, and from time to time thereafter revise, such rules
as it determines necessary to encourage cogeneration and small power
production which rules require electric utilities to offer to— = .

1) sell electric energy to qualifying cogeneration facilities

and qualifying small power production facilities and
(2) purchase electric energy from such facilities.

Such rules shall be prescribed, after consultation with representatives

of Federal and State regulatory agencies having ratemaking author-

ity for electric utilities, and after public notice and a reasonable

opportunity for interested qersons (including State and Federal

agencies) to submit oral as well as written data, views, and arguments.

Such rules shall include provisions respecting minimum reliability of
ualifying cogeneration facilities and qualifying small power pro- .

guction acilities (including reliability of such facilities during

emergencies) and rules respecting reliability of electric energy service

to be available to such facilities from electric utilities during emer-

ncies. Such rules may not authorize a qualifying cogeneration

acility or qualifying small power production facility to make any

sale for purposes other than resale.

(b) lg.u'r:s ror Puorcrases BY Erecrric Urrrrms.—The rules
prescribed under subsection (a) shall insure that, in requiring any
electric utility to offer to purchase electric energy from any qualifying
cogeneration facility or qualifying small power production facility, the
rates for such purchase-—

(1) shall be just and reasonable to the electric consumers of the
electric utility and in the public interest, and
(2) shall not discriminate against qualifying cogenerators or
qualifying small power Froducers.
No such rule prescribed under subsection (a) shall provide for a rate
which exceeds the incremental cost to the electric utility of alternative
electric energy.

(c¢) Ratrs For Sares BY Urrurries.—The rules prescribed under
subsection (&) shall insure that, in requiring any electric utility to
offer to sell electric energy to any qualifying cogeneration facility or
qualifyiig small power production facility, the rales for such sale=

(1) shall be just and reasonable and in the public interest, and
(2) shall not discriminate aguinst the qualifying cogenerators
or qualifying small power producers.

(d) Drrinrrion..--For purposes of this eection, the term “incre-
mental cost of alternative electric energy” means, with respect to
electric energy purchased from a qualifying cogenerator or quas);fying
small power producer, the cost to the electric utility of the electric
energy which, but for the purchase from such cogenerator or small
power producer, such utility would generate or purchase from another
source,

(e) Exesprions.—(1) Not later than 1 year after the date of enact- Rules.
ment of this Act and from time to time thereafter, the Commission
shall, after consultation with representatives of State regulatory
authorlties, electric utilities, owners of cugeneration facilities and
owners of small power production facilities, and after public notice
and a reasonable opportunity for interested persons (including State
and Federal agencies) to submit oral as well as written data, views, and
arguments, prescribe rules under which qualifying cogeneration facili-
ties and qualifying small power production facilities are exempted -
in whole or part from the Federal %ower Act, from the Public Utility 16 USC 791a.
Holding Company Act, from State laws and regulations respecting the 15 USC 79.
rates, or respecting the financial or organizational regulation, of elec-
tric utilities, or from any combination of the foregoing, if the
Commission determines such exemption is necessary to encourage
cogeneration and small power production,

(2) No qualifying small power production facility which has a power
production capacity which, together with any other facilities located at
the same site (as determined by the Commission), exceeds ‘30 mega-
watts may be exempted under rules under paragraph (1) from any
provision of law or regulation referred to in paragraph (1), except
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16 USC 824.

16 USC 791a.

that any qualifying small power. production facility which produces
electric energy solely by the use of biomass as a primary energy. source,
may be exempted by the Commission-under such rules from the Pu_bhc
Utility Holding Company Act and:from State laws and regulations
referred to in such paragraph (1). - - o .

(3) No qualifving small power. production facility or qualifying
cogeneration facility may be exempted under this subsection from—

(A) any State law or regulation in effect in a State pursuant to
subsection (f), : ‘
~ (B) the provisions of section 210, 211, or 212 of the Federal
Power Act or the necessary authorities for enforcement of any
such provision under the Federal Power Act, or .

(C) any license or permit requirement under part I of the
Federal Power Act, any provision under such Act related to such
8 license or permit requirement, or the necessary authorities for
enforcement of any such requirement. . ’

(f) InPLEMENTATION OF RULES FOR QUALIFYING COGENERATION AND
QuaLrrying SmaLL Power Propucrion Facmwrrres—(1) Beginning
on or before the date one year after any rule is prescribed by the
Commission under subsection (a) or revised under such subsection,
each State regulatory authority shall, after notice and opportunit
for public hearing, implement such rule (or revised rule) for ea
electric utility for which it has ratemaking authority.

(2) Beginning on or before the date one year after any rule is pre-
scribed by the Commission under subsection (a) or revised under such
subsection, each nonregulated electric utility shall, after notice and
opportunity for public hearing, implement such rule (or revised rule).

?g) Junicial Review anp ENForcEMENT.—(1) Judicial review may
be obtained respecting any proceeding conducted by a State regulatory
authority or nonregulated electric utility for purposes of implement-
ing any requirement of a rule under subsection (a) 1n the same manner,
and under the same requirements, as judicial review may be obtained
under section 123 in the case of a proceeding to which section 123
applies.

(2) Any person (including the Secretary) may bring an action
against any electric utility, qualifying small power producer, or quali-
fying cogenerator to enforce any requirement estaglished by a State
regulatory authority or nonregulated electric utility pursuant to sub-
section (f). Any such action shall be brought only in the manner, and
under the requirements, as provided under section 123 with respect
to an action to which section 123 applies. :

(h) CommissioNn EnrorcemeNT.—(1) For purposes of enforcement
of -any rule prescribed by the Commission under subsection (a) with
respect to any operations of an electric utility, a qualifying cogenera-
tion facility or a qualifying small power production facility which
are subject to the jurisdiction of the Commission under part IT of the
Federal Power Act, such rule shall be treated as a rule under the
Federal Power Act. Nothing in subscction (g) shall apply to o much
of the operations of an electric utility, a qualifying cogeneration facil-
ity or a qualifying small power production facility as are subject to
218 jurisdiction of the Commission under part IT of the Federal Power

ct.

(2) (A) The Commission may enforce the requirements of subsec-
tion (f) against any State regulatory authority or nonregulated elec-
tric utility. For purposes of any such enforcement, the requirements
of subsection (f)(1) shall be treated as a rule enforceable under the
Federal Power Act. For purposes of any such action, a State regula-
tory authority or nonregulated electric utility shall be treated as a
person within the meaning of the Federal Power Act. No enforcement
:ﬁtion may be brought by the Commission under this section other

an—

(i) an action against the State regulatory authority or nonregu-
lated electric utility for failure to comply with the requirements
of subsection (f) or

(ii) an action under paragraph (1). -

(B) Any electric utility, qualifying cogenerator, or qualifying small
power producer may petition the Commission to enforce the require-

ments of subsection (f) as provided in subparagraph (A) of this
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— paragraph. If the Commission does not initiate an enforcement action
under subparagraph (A) against a State regulatory authority 6r non-
regulated electric utility within 60 days following the date on which
a petition is filed under this subparagraph with respect to such author-
ity, the petitioner may bring an action in the appropriate United
States district court to require such State regulatory authority or non-
regulated electric utility to comply with such requirements, and such
court may issue such injunctive or other relief as may be appropriate.
The Commission may intervene as a matter of right in any such action.
(i) FeperaL ConTRACTS.—No contract between a Federal agency and
any electric utility for the sale of electric energy by such Federal
agency for resale which is entered into after the date of the enactment
of this Act may contain any provision which will have the effect of
preventing the implementation of any rule under this section with
respect to such utility. Any provision in any such contract which has
such effect shall be null and void.
(j) Derinrrions.—For purposes of this section, the terms “small
ower production facility”, “qualifying small power production facil-
ity”, “qualifying small power prodncer”, “primary energy source”,
“eogeneration faci]iti”, “qualifying cogeneration facility”, and “quali-
fying cogenerator” have the respective meanings provided for such
terms under section 3 (17) and (18) of the Federal Power Act.



APPENDIX B
JOINT EXPLANATORY STATEMENT

The joint explanatory statement of the Committee of Conference (House
Conference Report No. 95-1750, pages 88 and 97, 6 U.S. Code, Congressional and
Administrative News, pages 7822 and 7831 (1978)) appears on the following

pages.
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TITLE II—-CERTAIN FEDERAL ENERGY REGULA-
TORY COMMISSION AND DEPARTMENT OF ENERGY
AUTHORITIES

Scetion 201, Definitions

Section 201 amends the Federal Power Act to insert a number of
new definitions in that Act. These definitions are taken from the
House bill and Senate amendment with technical and conforming
changes. They cuperzede the definitions contained in =ection 3 with
respect to the Federal Power Act amendments. The section 3 defini-
-tions do not apply for purposcs of suchi amendments.

With regard to the definition of “small power production facility”.
the conferces intend, for purposes of maintaining status as a small
power production facility, that the phrase “primary cnergy source”
does not preclude the use of gas or oil in a facility for the genera-
tion of electricity during scheduled outages.

1t. is the intention of the conferees that the term “waste” as used
in the definition of “small power production facility” includes woorl
and liquid or solid waste. The power production capacity of the fa-
cility means the rated ecapacity of the facility. The conferees added the
term “primary energy source” to this definition in recognition of the
fact that a facility using waste, biomass, or renewable resources, or
any combination thereof as the primary fuel might ncvertheless re-
quire the use of oil or natural gas or other nonrenewable fuels in
emergencies or in outages or to start the unit, test it, stabilize the
flame or control the operation of the unit or for other minor uses.

Tho definition of small power production facility includes solar
clectric systems, wind electric systems, systems which produce elec-
tric energy from waste or biomass, and electric energy storage facili-
tics. The conferees intend that water be included within the meaning
of the term renewable resources with respect to hydroelectric facilities
at existing dams.

The terms “qualifying small power production facility” and “quali-
fying cogeneration facility” exclude facilities which are owned by
a person who-is primarily engaged in the generation or sale of elec-
tric power. Electric utilities may participate in an entity which owns
such facilities with other persons and such entitv could qualify under
these definitions. The test of this case is whether the entity which
owns the facility is primarily engaged in the generation or sale of
electric power other than in connection with its ownership of the co-
generation facilities or small power production facilities.

The new paragraphs 17(C) and 18(13) of the definitions provide
that the Commission shall determine, by rule, on a case-by-case basis,
or otherwise, that a small power production facility or cogencration
facility is a qualifying small power production facility or a yualify-
ing cogeneration facility, as the case may be. The purpose of this
determination is to provide a means to insure that such a facility is
identified through Commission action for purposes of showing that
it is in fact included in any exemption under section 210(e¢) of the
Federal Power Act. Such determination would also prevent such
facility from being challenged concerning the application of such
exemption to it.

The conferees intend, in providing for requirements respecting
qualifying facilities to be established by the Commission by rule, that
the Commission provide requirements under which a person may
ascertain in advance of construction or operation of any facility
whether or not such facility will meet the criteria contained in these
definitions. :

The Commission should prescribe these rules as soon as practicable
after enactment.

The language in these definitions relating to fuel use and fucl effi-
ciency may not always be applicable as some power production facili-
ties (such as hvdroelectric facilities) may not use fuel.

1t is also the intention of the conferees that the definitions of
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“qualifying cogeneration facility” and “qualifying small power pro-
duction facility” will not be construed as prohibiting or discouraging
electric utilities fromn cogenerating.
Section 210. Cogeneration and small power production

. Section 210, as agrecd to by the conferees, is 8 compromise of the -
House and Senato positions on cogeneration and small power produc-
tion. In lieu of the Senate guideline approach, this section requires
that States and utilities follow rules which the Federal Enerq Reg-
ulatory Commission is to prescribe within one year after the date of
enactment of this legislation.

Subsection (a) of this section states that the rules the Commission
is required to prescribe under this section require electric utilitjes to
offer to sell electric energy to qualifying cogeneration facilities and
qualifying small power production facilities and uire electric
utilities to offer to purchase electric energy from these facilities.

Subsection (a) also contains procedural requirements with respect
to the hearings to be conducted prior tn final promulgation of the rules
and limits the authority of the Commission to authorize in these rules
cogeneration facilities vt simall power production facilities to malke any
sale for purposes other than resale. The conferees do not intend that
this limitation on the Commission’s authority will limit the States
from allowing such sales to take place. The cogenerator or small

wer producer may be permitted to make retail sales pursuant to

tate Jaw.

Subsection (b) of this section deals with the requirements that the
Congress places on the Federal Energy Regulatory Commission in
prescribing the rules under subsection (a). These rules shall insure
that, in requiring any electric utility to offer to purchase electric
energy from any qualified cogenerator or qualified small power pro-

" ducer, the rates for this type of purchase are to be just and reasonable
to the electric consumers of the utility, in the public interest, and are
not to discriminate against cogenerators or smuﬁ power producers. The
conferees intend that the phrase “just and reasonable to the electric
consumers of the utility” be interpreted in & manner which looks to
protecting the interests of the electric consumer in receiving electric
energy at equitable rates. It is not the intention of the conferees that
cogenerators and small power producers become subject, by virtue of

“this language, and the rules promulgated under this section, to the
type of examination that is traditionally given to electric utility rate
applications to determine what is the just and reasonable rate that
they should receive for their electric power. The conferees: recognize
that cogenerators and small power producers are different from elec-
tric utilities, not being guaranteed a rate of return on their activities
generally or on the activities vis a vis the sale of power to the utilit
and whose risk in procceding forward in the cogeneration or small
power production enterprise is not guaranteed to be recoverable.

The conferees wish to make clear that cogeneration is to be en-
couraged under this section and therefore the examination of the
level of rates which should apply to the purchase by the utility of
the cogenerator’s or small power producer’s power should not be
burdened by the same examination as are utility rate applications,
but rather in a less burdensome manner. The establishment of utility
type regulation over them would act as a significant disincentive to

rms interested in cogeneration and small power production.

This subsection further states that the utility would not be re-
quired to purchase electric energy from a qualifying cogeneration
or small power production facility at a rate which exceeds the lower
of the rate described above, namely a rate which is just and reason-
able to consumers of the utility, in the public interest, and non-
discriminatory, or the incremental cost of alternate electric energy.
'This limitation on the rates which may be required in purchasing
from a cogenerator or small power producer is meant to act as an
upper limit on the price at which utilities can be required under
this section to purchase electric energy. The ‘conferees do not intend
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cogenerators or small power producers to be subject, under the com-
mission’s rules, to utility-type regulation. . :

Subsection (c) deals with the requirements with respect to sales
by utilities to cogenerators and small s)ower producers and requires
that these rates be just and reasonable and in the public interest
and do not discriminate against cogenerators or small power pro-
ducers. Here the phrase “just and reasonable”.is intended to refer to
traditional utility rstema{(ing concepts. The conferees do not intend
-that the cogenerator or small power producer pay any more or any
less than is otherwise just and reasonable in terms of the utility
receiving the reasonable rate of return for providing service to those
kinds of users. However, unreasonable rate strncture impediments,
such as unreasonable hook up charges or other discriminatory prac-
tices, would not be allowed. :

The conferees use the phrase “not discriminate against cogenera-
tors or small power Froducers” because they were concerned that
the electric utility’s obligations to purchase and sell under this provi-
sion might be circumvented by the charging of unjust and non-cost
based rates for power solely to discourage cogeneration or small
power production. This phrase should not be construed to permit
discrimination against the electric consumers of an electric utility
in formulating rates under this provision. The provisions of this
section are not intended to require the rate payers of a utility to
subsidize cogenerators or small power producers.

Subsection (d) deals with the definition of the term “incremental
cost of alternative electric energy” as used in the last sentence of sub-
section (b). This term is defined as the cost to the electric utility of
the electric energy which, but for the purchase from such cogenerator
or small power producer, such utility would generate or purchase from
another source. In interpreting the term “incremental cost of alterna-
tive energy”, the conferees expect that the Commission and the States
may look beyond the cost of alternative sources which are instanta-
neously available to the utility. Rather, the Commission and States
should look to the reliability of that power to the utility and the cost
savings to the utility which may result at some later date by reason of
supply to the utility at that time of power from the cogenerator or
small power producer; for example, an electric utility which owns a
source of hydroelectric power and which is offered the sale of electric
energy from a cogenerator or small power producer might, if measured
over the short term, have a low incremental cost of alternative power
because of its access to hydropower ; however, it may be the case tﬁat by
ﬁurchasing from the cogenerator or small power producer and saving

ydropower for later use, the utility can avoid the use of expensive
electric energy generated by fossil fired units during later months of
its seasonal gencration cycle. Thus, viewed over the longer period of
time, the incremental cost of alternative electric energy might be sub-
stantially higher than that measured by the instantaneously available
hydropower.

In providing that the 30-80 megawatt class of small power produc-
tion facilities may not be exempt from the Federal Power Act under
subsection (e), the conferees intended that where such facilities are
subject to Federal Power Act jurisdiction, the Commission must set
the rates for the sale of power by such facilities in accordance with the

uirements of this section. :

he conferees expect that the Commission, in judging whether the
electric power supplied by the cogenerator or small power producer
will replace future power which the utility would otherwise have to
generate itself either through exist1p§ caEac.lty or additions to capacity
or purchase from other sources, will take into account the reliability
of the power supplied by the coJFenerator. or small power producer
by reason of any legally enforcible obligation of such cogenerator or
small power producer to supply firm power to the utility.
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APPENDIX C
A COLLATION OF BOTH THE PROPOSED AND FINAL RULES
IMPLEMENTING SECTION 210 OF PURPA

The following is a collation of the proposed and final rules for both
Sections 201 and 210 of PURPA. The rule is presented in this form to make it
easier for the reader to see the changes that were made. The material in
regular type has remained the same in both rules. Material in CAPITALS is
from the proposed rule and has been deleted from the final rule. Underlined
material has been added in the final rule. Numbers in brackets are from the
proposed rule. Where two section numbers appear and the second is in brackets
they are corresponding section numbers from the proposed and final rule.
Finally, the collation is presented in the order of the final rule. This is ]
especially important to keep in mind in connection with Subpart B where the
changes made were so great that there is very little continuity between the

proposed and final rules,

SUBPART A - General Provisions

§292.101  [§292.102] Definitions. .

(a) General rule. Terms defined in the Public Utility Regulatory Policieé

Act of 1978 (PURPA) shall have the same meaning for purposes of this part as

they have under PURPA, unless further defined in this part.

(b) Definitions. The following definitions apply for purposes of this part,
(1) "Qualifying facility" means a cogeneration facility or a small power

production facility which is a qualifying facility under Subpart B of this

part [§292.208] of the Commission's regulations.

(2) '"Purchase" means the purchase of electric energy or capacity -OR—BOTH—
from a qualifying facility by an electric utility.

(3) ."Sale" means the sale of electric energy or capacity-OR—ﬁO%H—by an
electric utility to a qualifying facility. |

(4) "System emergency" means a condition on a utility's system which is
likely to result in imminent significant disruption of service to A
ﬂiGNTF{GANT—NHMBER—eF-customers‘or is imminently likely to endanger life or

property. T

C-3



(5) '"Rate" means aﬁy price, rate, charge, or classification made,
demanded, observed or received with respect ‘to the sale or purchase of
electric energy or capacity, or any rule, regulation, or practice respecting
any such rate, charge, or classification, and any contract pertaining to the
sale or purchase of electric energy or capacity.,

(6) "Avoided costs" means the incremental costs to an electric utility
of electric energy or capacity or both which, but for the purchase from the
qualifying facility or qualifying facilities, such utility would generate
itself or purchase from another source.

[Moved From Section §292.306 [§292.108]]
(7) "Interconnection costs" means the reasonablée costs of connection,

switching, metering, transmission, distribution, safety provisions and-OFHER

4ﬁM¥PS~aninistrative costs incurred by the electric utility -REASONABLY-
RESULTINGEFROM- INTERCONNECTED OPERATION-BETWEEN-AN-ELECTRIC-UTHFIY - AND-A—
-QUALTIFYINGFACIETFY-directly related to the installation and maintenance of

the physical facilities necessary to permit interconnected operations with a

qualifying facility, to the extent such costs are in excess of the

corresponding costs which the electric utility would have incurred if it had

not engaged in interconnected operations, but instead generated an equivalent

amount of electric energy itself or purchased an equivalent amount of electric

~N
energy or capacity from other sources., Interconnection costs do not include

any costs included in the calculation of avoided costs.

(8) ESppplementafy power' means electric cnergy or capacily supplied by

an electric utility, regularly used by a qualifying facility in addition to

that which the facility generates itself.

(9) '"Back-up power" means electric energy or capacity supplied hy an

electric utility to replace emergy ordinarily generated by a facility's own

generation equipment during an unscheduled outage of the facility.

(10) "Interruptible power" means electric energy or capacity supplied by

~an_electric utility subject to interruption by the electric utility under

specified conditions.

(11) "Maintenance power'" means electric energy or capacity supplied by an

electric utility during scheduled outages of the qualifying facility



Small Power Production Facilities

-CERTIFICATIONOF QUALIFYING STATUS

§292.201 Scope
This subpart applies to the -GERTIHFICATION—OF—SMALL—POWERPRODUGTION-AND-

-COGENERATION-FACILITIESAS-criteria for and manner of becoming a qualifying

small power production and a qualifying cogeneration facilities under sections

3(17)(C) and 3(18)(B), respectively, of the Federal Power Act, as amended by

section 201 of the Public Utility Regulatory Policies Act of 1978 (PURPA).
§292.202 Definitions,

For purposes of this subpart:

(a) "biomass'" means any organic material not derived from fossil fuels:

(b) "waste'" means by-product materials other than biomass;

(c) "cogeneration facility" means equipment used to produce electric energy

and forms of useful thermal energy (such as heat or steam), used for

industrial, commercial, heating, or cooling purposes, through the sequential

use of energy;

(d) "topping-cycle cogeneration facility" means a cogeneration facility in

which the energy input to the facility is first used to produce useful power

output, and the reject heat from power production is then used to provide

useful thermal energy;

(e) "bottoming-cycle cogeneration facility" means a cogeneration facility in

which the energy input to the system is first applied to a useful thermal

energy process, and the reject heat emerging from the process is then used for

power proeduction;

(f) "supplementary firing" means an energy input to the cogeneration facility

used only in the thermal process of a topping-cycle cogeneration facility, or

only in the electric generating process of a bottoming-cycle cogeneration

facility;

(g) "useful power output" of a cogeneration facility means the electric or

mechanical energy made available for use, exclusive of any such energy used in

the power production process;

(h) "useful thermal energy output' of a topping-cycle cogeneration facility

means the thermal energy made available for use in any industrial or ’

commercial process, or used in any heating or cooling applicationj




(i) "total energy output'" of a topping=-cycle cogeneration facility is the sum

of the useful power output and useful thermal energy output;

(j) "total energy input'" means the total energy of all forms supplied from

external sources;

(k) "natural gas'" means either natural gas unmixed, or any mixture of natural

gas and artificial gas;

(1) "oil" means crude oil, residual fuel oil, natural gas liquids, or any

refined petroleum products; and

(m) energy input in the case of energy in the form of natural gas or oil is to

be measured by the lower heating value of the natural gas or oil.

(n) "Electric utility holding company" means a holding company as defined in

section 2(a)(7) of the Public Utility Holding Company Act of 1935, 15 U.S.C.

.79b(a)(7) which owns one or more electric utilities as defined in section

2(a)(3) of that Act, 15 U.S.C. 79b(a)(3).

§292.203 General requirements for qualification.

(a) Small power production facilities. A small power production facility is a

qualifying facility if it:

(1) meets the maximum size criteria specified in §292.204(a);

(2) meets the fuel use criteria specified in §292.204(b); and

(3) meets the ownership criteria specified in §292.206.

(b) Cogeneration facilities, (1) Unless excluded under paragraph (¢), a

Céﬁe“etéﬁign facility is a qualifying facility if it:

(i) meets any applicable operating and efficiency standards

specified in §292.205(a) and (b); and

(ii) meets the ownership criteria specified in §292.206.

(2) For purposes of qualification of a cogeneration facility for

exemption from incremental pricing, a cogeneration facility must qualify under

§292.205(c).

(c) Interim exclugion. (1) pending further Coumission actiom, any

cogeneration facility which is a new diesel cogeneration facility may not be a

qualifying facility.

(2) A new diesel cogeneration facility is a cogeneration facility:

(i) which derives its useful power output from a diesel engine, and

(ii) the installation of which began on or after March 13, 1980.
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(3) Pending further Commission action, any cogeneration facility which is

a new dual-fuel cogeneration facility which seeks to obtain qualifying status
must follow the procedures set forth in §292.207 (b) of this section.

(4) A new dual-fuel cogeneration facility is a cogeneration facility:

(i) which derives its useful power output from an internal

combustion piston engine capable of changing automatically between gas and oil

operation, and
(ii) the installation of which began on or after May 15, 1980.

§292.204 [8292.205] Criteria for Qualifying -REQUIREMENTS—FOR small power
production facilities. -FO-BE-GERTIFIEDAS—AQUALIFYINGSMALL—POWER—PRODUGTION-
FACHEITY A TACILITY-FOR—WHICH AN-APPLICATION—TIS—FILEDMUST MEET -THEFOLLOWING
REQUIREMENTS+ '

(a) [(B)] Size of the facility. (1) Maximum size. [(i)] The -RATED power
production capacity of the facility for which -GEREIFIGATION qualification is

sought, together with the capacity of any other facilities FHAT which use the
same energy resource, -AND are owned by the same person, and are located at the
same site, -MUST-BE-NO—CREATER—THAN may not exceed 80 megawatts.

(2) [(ii)] Method of calculation. (i) For purposes of this paragraph,
facilities are -PRESYMED- considered to be located at the same site as the

facility for which €ERFIFICATION qualification is sought if they are located
within one mile of the facility for which-GERT%F%GA?fON—qualificatiod is

sought and, for hydro electric facilities, if they use water from the same

impoundment for power generation,

(ii) For purposes of making the determination in clause (i) the

distance between facilities shall be measured from the electrical generating

equipment of a facility.

(3) Waiver. The Commission may modify the application of subparagraph(2)

for good cause,




-CONSERVATTON-OFENERGY—OR-THE-OPTIMIZATTON—OF—THEEFFICIENCYOF—USE—OF-

(b) [(a)] Fuel Use. (1) (i) The primary energy source of the facility must
be biomass, waste, renewable resources, or any combination thereof, and

more than 75 percent of the total energy input must be from these sources.

(ii) Any primary energy source which, on the basis of its energy

content, is 50 percent or more biomass shall be considered biomass,

(2) Use of oil, natural gas, and coal hy a facility may not, in the

aggregate, exceed 25 percent of the total energy input of the facility during
any calendar year period. -PEANNEDUSE—OF FOSSIL—FUEL—FOR-START-UP;TESTINGS
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§292.205 [§292.206] Criteria for qualifying REQUIREMENTS FOR cogeneration

facilities.




(a) Operating and efficiency standards for topping-cycle facilities.

(1) Operating standard. For any topping-cycle cogeneration facility, the

useful thermal energy output of the facility must, during any calendar year

period, be no less than 5 percent of the total energy output.
(2) Efficiency standard. (i) For any topping-cycle cogeneration facility

for which any of the energy input is natural gas or oil, and the installation

of which began on or after March 13, 1980, the useful power output of the

facility plus one-half the useful thermal energy output, during any calendar.

year period, must:
(A) subject paragraph (a)(2)(i)(B) of this section, be no less

than 42.5 percent of the total energy input of natural gas and oil to the

facility; or

(B) if the useful thermal energy output is less than 15 percent

of the total energy output of the facility, be no less than 45 percent of the

total energy input of natural gas and oil to the facility.

(ii) For any topping-cycle cogeneration facility not subject to

paragraph (a)(2)(i), there is no efficiency standard.
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3)—THEOVERALLFACILITYENERGY EFFIGIENGY-MUST BENO-—EESS—THAN—55—
-PERCENT . .

(b) Efficiency standards for bottoming-cycle facilities.

(1) For any bottoming-cycle cogeneration facility for .which any of the

energy input as supplementary firing is natural gas or oil, and the

installation of which began on or after March 13, 1980, the useful power

output of the facility must, during any calendar yéar period, be no less than

45 percent of the energy input of natural gas and oil for supplementary firing.

(2) For any bottoming-cycle cogeneration facility not covered by

squaragrth (1) of this paragraph, there is no efficiency standard.

(c) Exemption from incremental pricing. (1) Natural gas used in any

topping-cycle cogeneration facility is eligible for an exemption from

incremental pricing under Title IT of the Natural Gas Policey Aét of 19/8

(NGPA) and Part 282 of the Commission's rules if:

(i) the facility meets the operating and efficiency standards under

paragraphs (a) (1) and (2) (i) of this section and is a qualifying facility
under §292.203(b)(1); or
(ii) the facility is a qualifying facility under Subpart E of this

Eart L

(2) Natural gas used in any bottoming—cycle cogeneration facility, not

subject to an exemption from incremental pricing under Subpart E of this part,

is eligible for an exemption under Title II of the NGPA and Part 282 of the

Commission's rules to the extent that reject heat emerging from the useful
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thermal energy process is made available for use for power production.

(3) Nothing in this subpart affects any exemption provided under Subpart

E of this part.

(4) Natural gas used for supplementary firing in any cogeneration

facility is not eligible under this part for examption from incremental

pricing.
(d) [§292.207] Waiver -EXEMPTIONS FROM—QUALIFYINGREQUIREMENTS: The

Commission may waive any of the requirements of paragraphs (a), (b) and (c) of

this section upon a showing that the facility will produce significant energy

savings. -FHE—COMMISSIONMAY WAIVER—ANY -OF THE PROVEISIONSOF —§8292-205-AND—

§292.206 [§292.205(d) and  §292.206(b)] Ownership Criteria.

Note: For this section, new material is underlined; material omitted from

both proposed sections is in struck out CAPITALS; material omi;ted from
§292.205(d) is in CAPITALS{ material in omitted from §292.206(b) is in

brackets [ ]. Material taken from only one of the proposed sections is

underlined in the type noted above.

(a) General rule. A cogeneration facility or SMALL POWER PRODUCTION FACILITY

MUST may not by owned by a person NOT primarily engaged in the generation or
sale of electric power (other than electric power solely from cogeneration
facilities or small power production facilities).

(b) Ownership test, For purposes of this section PARAGRAPH, a cogeneration
or SMALL POWER PRODUCTION facility SHALL BE CONSIDERED TO BE OWNED BY A PERSON
PRIMARILY ENGAGED IN THE GENERATION OR SALE OF ELECTRIC POWER may not be
certified as qualifying 1if more than 50 percent of the EQUITY INEREST IN THE

facility is HELD owned by an electric utility or utilities, or BY a PUBLIC

electric utility holding company, OR COMPANIES, or any combination thereof.

If a wholly or partially owned subsidiary of an electric utility or PUBLIC

electric utility holding company has an ownership interest in a facility, the
subsidiary's ownership interest shall be CONSIDERED counted as ownership by

an electric utility OR PUBLIC electric UTILITY HOLDING COMPANY.
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§292.207 [§292.202 &  §292.208] Procedures for obtaining -PEFERMINATION-OF
qualifying status. [§292.202 APPLICATIONS FOR CERTIFICATION OF QUALIFYING
STATUS.] .

(a) Qualification. (1) A small power production facility or 'cogeneration

facility which meets the criteria for.qualification set forth in 292.203 is a

qualifying facility.

(2) The owner or operator of any facility qualifying under this paragraph

shall furnish notice to the Commission providing the information set forth in

paragraph (b)(2)(i) through (iv) of this section.

(b) Optional procedure. (1) Application for Commission certification.

Pursuant to the provisions of this paragraph, the owner or operator of the

facility may file with this Commission an application for Commission

certification that the facility is a qualifying facility.

(2) [(c)] General contents of application. EAEH the application shall
contain the following information: ' ‘
(i) [8292.202(c)(1)] the name and address -AND—BBSINESS- of the
applicant AND—IF-THE-OPERATOROF THEFACILITY I5A PERSON-—OTHER-THAN-—THE

R—and location of the

facility;

(ii) a brief description of the facility, including a statement

indicating whether such facility is a small power production facility or a

cogeneration facility;

(iii) the primary energy source used or to be used by the facility;

(iv) [8292.202(c)(2)] the ELECTRIGAEL power production capacity of

the facility; and
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FACILITIES;OR—SMALL—POWER FACHLITIES)—THE APPLICANT SHALL—STATE:

[(i)] the percentage of ownership by any electric utilities, or by
any PUBLE6 electric utility holding company¥ES, or by any person owned by
either; -AND-

(3) [(d)] Additional application requirements for small power production

facilities. -IN-ADDITIONTO—THE INFORMATION -REQUIRED-—UNDER—§292+202¢e)-, an

application by a small power producer for Commission certification -AS

QUALTFY ING—SMALL—POWER—PRODUCTION-—FACILTTIES MYSE- shall contain the following
additional information: '
-3 5>—ADESCRIPTION-OF THE-FACHLITY
(i) [(3)] the location of the facility in relation to any other
QUALIF¥ING small power production facilities located within one mile of the

facility, owned by the applicant which use -ANBD—USING the same energy resource;
and

(ii) [(2)] information -SUFFICEIENT-TO—IDENTIFY—THE PRIMARY ENEREY
-SOURGE—AS—BIOMASS—WASTE—OR RENEWABLE RESOURGES—AND- identifying any planned
usage of-FeSS{t—FGEb-natural gas, oil or coal. *
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(4) [(e)] Additional application requirements for cogeneraton facilities.
IN-ADDITION-TO-THE INFORMATION-REQUIREDUNDER—§292-2624c) an application by a
cogenerator for Commission Certification'ﬁS—QUﬁL¥F¥{NG—GOGENE§A%{eﬁ'pgg;;;gigs

MUST- shall contain the following additional information:
(i) [1)] a BASIG description of the cogeneration system FAGILITY,

including whether the facility is USES a topping or bottoming cycle and

sufficient information to determine that any applicable requirements under

§292.205 will be met; and

(ii) the date installation of the facility began or will begin.
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(5) [(1)] Commission Action. -FFNO—PROTEST IS RECEIVEDDURINGTHE PERIOD-
-ALLOWED-, within 90 days of the filing of. an application, the Commission shall
issue an order WETHIN-90-DAYS OF - THEFILING—OF A COMPLETE-APPLICATION,

granting or denying the application, tolling the time for issuance of an

order, or setting the matter for hearing. Any order denying certification
shall identify the specific requirements which were not met. If no order is
issued within 90 days of the filing of the complete application, it shail be
deemed to have been granted.

(2)

(6) Notice. (i) Applications for certification filed under this paragraph

shall include a copy of a notice of the request for certification for

publication in the Federal Register. The notice shall state the applicant's

name, the date of the application, and a brief description of the facility for

which qualification is sought., This description shall include:

(A) A statement indicating whether such facility is a small power

production facility or a cogeneration facility;

(B) The primary energy source used or to be used by the facility;

(C) The power production capacity of the facility; and

(D) The location of the facility.

(ii) The notice shall be in the following form:

(Name of Applicant)
D9cket No. QF-

Notice of Application for Commission Certification of Qualifying Status of

a (Small Power Production) (Cogeneration) Facility

On (date application was filed), (name and address of applicant) filed

with the Federal Energy Regulatory Commission an application to be certified

as a qualifying (small power production) (cogeneration) facility pursuant to

§22%.207 of the Commission's rules.

(Brief description of the facility).

Any person desiring to be heard or objecting to the granting of qualifying

status should file a petition to intervene or protest with the Federal Energy

Regulatory Commission, 825 North Capitol Street, N.E., Washington, DC, 20426,

in accordance with §81.8 and 1.10 of the Commission's
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Rules of Practice and Procedure. All such petitions or protests must.be filed

within 30 days after the date of publication of this notice and must be served

on the applicant. Protests will be considered by the Commission in

determining the appropriate action to be taken but will not serve to make

protestants parties to the proceeding. Any person wishing to become a party

must file a petition to intervene. Copies of this filing are on file with the

Commission and are available for public inspection.

(c) Notice Requirements for facilities of 500 kW or more. An electric utility

is not required to purchase electric energy from a facility with a design

capacity of 500 kW or more until 90 days after the facility notifies the

utility that it is a qualifying facility, or 90 days after the facility has

applied to the Commission under paragraph (b) of this section.

(d) [8292.209] Revocation of qualifying status. -MODIFIGATION-OF QUALIFYING
FACILITIES. (1) [(a)] The Commission may revoke the qualifying status of a
qualifying COGENERATION-OR—SMALL POWERPRODUCEION facility which has been
certified under this section if such facility -UNDERGOES-CHANGES—WHIGH GAUSE-
FHE-FACIEITYNOT—TO-BE—IN-COMPLIANCE—WITH—THE—PROVIIIONSOF—§292205—0R-

—§292-206- fails to comply with any of the statements contained in its

application for Commission certification.

(2) [(®)] Prior to undertaking any substantial alteration or modification

of a qualifying facility}ES which has been certified under this section, a

small power producer or cogenerator may apply to the Commission for a
determination that the proposed alteration or modification will not vresult in

a revocation of qualifying status.




SUBPART C - Arrangements Between Electric Utilities
and Qualifying Cogeneration and Small Power
Production Facilities Under Section 210
of the Public Utilities Regulatory
Policies Act of 1978

§292.301 [§292.101] Scope.

(a) Applicability. This subpart applies to the regulation of sales and
purchases -OF—ELECTRIC—ENERGY AND-CAPACITY between qualifying -GOGENERATION—AND
SMALL—POWER-PRODUCTION facilities and electric utilities.
(b) Negotiated rates or terms. Nothing in this subpart:

(1) 1limits the authority of any electric utility or any qualifying
facility to agree to a rate for any purchaseS,-6R—SALES; or terms or
conditions relating to any purchase -SHEHSALES; which differ from the rate or

terms or conditions which would otherwise be required by this subpart; or .

(2) affects the validity of any contract entered into between a

qualifying facility and an electric utility for any purchase.

§292.302 [8292.103] Availability of electric utility system cost data.

(a) Applicability. (1) Except as provided in paragraph (a)(2) of this
section, paragraph .
(b) applies to each electric utility, in any calendar year, if the total sales
of electric'energy by such utility for purposes other than resale exceeded 500
million kilowatt-hours during any calendar year beginning after December 31,
1975, and before the immediately preceding calendar year.

(2) Each utility having total sales of electric energy for purposes other
than resale of less than one billion kilowatt hours during any calendar year
beginning after December 31, 1975, and before the immediately preceding year,
shall not be subject to the provisions of this section until May 31 JYNE—30,
1982,

(b) General rule. To make available data from which avoided costs may be

derived, not later than November 1, JUNE—365 1980, May 31, 1982, and not less

often than every two years thereafter, each regulated electric utility
described in paragraph (a) of this section -FO—WHICH-THIS—SEGTION-APPLIES shall

provide to its State regulatory authority, and shall maintain for public

inspection, and each nonregulated electric utility described in paragraph (a)
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of this section TO-WHECH-THIS—SECTION-APPLEIES- shall maintain for public

inspection, the following data:
(1) the estimated avoided costs -OFENERGY¥ on the electric utility's

system, solely with respect to the energy component, for various levels of

purchases from qualifying facilities. Such levels of purchases shall be

stated in blocks of not more than 100 megawatts -OR—EESS for systems with peak

demand of 1000 megawatts or more, and in blocks equivalent to not more than 10
percent of the system peak demand for systems of less than 1000 ﬁegawatts.
The avoided costs shall be stated on a cents per kilowatt-hour basis, during

daily and seasonal peak and off-peak periods, by year, for THERMMEDIATELY

the current calendar year and each of the next 5 years;

(2) the electric utility's plan -AND—SGHEDULE for the addition of capacity

by amount and type, for purchases of 'firm energy and capacity, and for

capacity retirements for each-OFFHENEXT year during the succeeding 10 years;

and
(3) the estimated capacity costs at completion ON-THE-BASIS—OF-DOLLARS-
PERKILOWATT of the planned capacity additions and planﬁed capacity firm

purchases, on the basis of dollars per kilowatt, and the associated energy

costs of each unit, expressed in cents per kilowatt hour. These costs shall

-SHOULD- be expressed in terms of individual generating units and of individual

planned firm purchases.

(c) Special rule for small electric utilities.

(1) Each electric utility (other than any electric utility to which

paragraph (b) of this section appliés) shall, upon request OF- A QUALIEYING
FAGILITY: [not subdivided in original]

(i) provide -SHRFEATENE comparable data to that required under
paragraph (b) to enable SHEH qualifying facilities to -DETERMINE estimate the

electric utility's avoided costs for AN¥ periods described in paragraph (b) of

this sectionj; or

(ii) with regard to an electric utility which is legaily obligated to

obtain all its requirements for electric energy and capacity from another

electric utility, provide the data of its supplying utility and the rates at

which it currently purchases such energy and capacity.

(2) 1f any such electric utility fails to provide such information on OR

request, the qualifying facility may apply to the state regulatory authority
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(which has ratemaking authority over the‘electric utility) or -F6- the

commission for an order requiring that the information be provided.

(d) Substitution of alternative method. (1) After public notice in the area

served by the electric utility, and after opportunity for public comment, any

State regulatory authority may require (with respect to any electric utility

over which it has ratemaking authority), or any non-regulated electric utility

may provide, data different than those which are otherwise required by this

section 1f it determines that avoided costs can be derived from such data.

(2) Any state regulatory authority (with respect to any electric utility

over which it has ratemaking authority) or nonregulated utility which requires

such different data shall notify the Commission within 30 days of making such

determination.

(e) State review. (1) Any data submitted by an electric utility under this

section shall be subject to review by the State regulatory authority which has

ratemaking authority over such electric utility.

(2) 1In any such review, the electric utility has the burden of coming

forward with justification for its data.

§292.303 [§292.104] Electric utility obligations under this subpart.

(a) Obligation to purchase from qualifying facilities. -EXCEPT DURING—PERIODS
IDENEIFIED—IN—§292-105¢e) Each electric utility shall purchase, in :
accordance with §292.304 [§292.105], any energy and capacity -GAPAGITY OR-
ENERGY which is made available EFTHER BIRECTLY FROMTHE QUALIFYING FAGCILITY OR-
WHECH—IS—TRANSMITTED—FO—SUCH UTIEITY—FROM-THE - QUALIFYING FACIEITY THROUGH THE-
FACILITIES OF ANOTHER-ELECTRICYTILITY from a qualifying facility:

(1) directly to the electric utility; or

(2) indirectly to the electric utility in accordance with paragraph (d)

of this section.

(b) Obligation to sell to qualifying facilities. Each electric utility shall
sell to any qualifying facility, in accordance with §292.305, any energy and
capacity requested by 586H the qualifying facility IN-ACGORDANCE—WITH
—§292+106-

(c) Obligation to intercomnect. (1) Subject to paragraph (c)(2) of this

section, Any SUGH electric utility shall make ALL such interconnections with
any-qualifying facility as may be necessary to accomplish purchases or sales

under this subpart. The obligation FOR-THECOST OFANYSUGH to pay for any
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interconnection costs shall be determined in accordance with §292.306

(8292.108]
(2) No electric utility is required to.interconnect with any qualifying

facility if, solely by reason of purchases or sales over the interconnection,

the electric utility would become subject to.regulation as a public utility

under Part II of the Federal Power Act.
(d) Transmission OF—PUREHASES- to other electric utilities. If a qualifying

facility agrees, an electric utility which would otherwise be obligated to

purchase energy or capacity from such qualifying facility may transmit the
energy or capacity to any other electric utility. Any electric htility to
which sueéh energy or cagacitx 1s transmitted shall purchase such energy or
capacity under this subpart as if -SY6H the qualifying facility were supplying
energy ANB ur capacity directly to such electric utility. -FHE-COST—OH.
PRANSMISSTON—SHALL—BE-ASSIGNED—TO—THE-QUALTFYING FAGILITY-PURSUANT—TO—
-§292-108OF THESE—RUEES. The rate for purchase by the electric utility to
which such energy is transmitted shall be adjusted up or down to reflect line
losses pursuant to [§292.105(d)(3)] §292.304(e)(4) and shall not include any

charges for transmission.

(e) Parallel operation. Each electric utility shall offer to operate in

parallel with a qualifying facility, provided that the qualifying facility
complies with any RELEVANT applicable standards established in accordance
with §292.308 [§292.110].

§292.304 [§292.105] Rates for purchases.
(a)‘Rates for purchases. (1) Rates for purchasés -OF—ENERGY-AND—GAPAGITY-FROM
ANY—QUALIF¥INGFAGILIEY shall: '
(1) [(1)] SHALEL be just and reasonable to the electric consumer of
the electric utility and in the public interest; and
(ii) [(2)] -SHALL not discriminate against qualifying cogéneration
and small power production facilities. ANB-

(2) Nothing in this subpart requires any electric utility to pay more

than the avoided costs for purchases
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-PURGHASE—AS—DETERMINED—ON—THEBASIS—OFTHE GOSTS—OF ENERGY-AND—GAPAGITY SET-
FORTHPURSUANT-TO—§292-103(b)—or—{e)— .

(b) Relationship to avoided costs. (1) For purposes of this paragraph,

"new

capacity" means any purchase from capacity of a qualifying facility,

construction of which was commenced on or after November 9, 1978,

(2) Subject to paragraph (b)(3) of this section a rate for purchases

satisfies the requirements of paragraph (a) of this section if the rate equals

the avoided costs determined after consideration of the factors set forth in

paragraph (e) of this section.

(3) A rate for purchases (other than from new capacity) may be less than

the avoided cost if the state regulatory authority (with respect to any

electric utility over which it has ratemaking authority) or the nonregulated

electric utility determines that a lower rate is consistent with paragraph (a)

of this section, and is sufficient to encourage cogeneration and small power

Eroduction.

(4) Rates for purchases from new capacity shall be in accordance with

paragraph (b)(2) of this section, regardless of whether the electric utility

making such purchases is simultaneously making sales to the qualifying

facility.

(5) In the case in which the rates for purchases are based upon estimates

of avoided costs over the specific term of the contract or other legally

enforceable obligation, the rates for such purchases do not violate this

subpart if the rates for such purchases differ from avoided costs at the time

of delivery.
(¢) [(b)] sStandard rates for purchases. (1) -FARIFFS—FOR PURCHASES—FROM-

PACHLITIES—OFTEN-KILOWATES OR—EESS. There shall be put into effect (with
respect to each electric utility) -BACH-ELECTRICYTILITY;—UPON-REQUEST OF 4A-
QUALIFHING FACILITY;, —SHALL ESTABLISH-ATARIFF OR—OTHER METHOD—FOR-SETTING

FORTH standard rates for purchases from qualifying facilities with a design

capacity of 100 {10] kilowatts or less.

(2) There may be put into effect standard rates for purchases from

qualifying facilities with a design capacity of more than 100 kilowatts.

(3) The standard rates for purchases under this paragraph:

(i) shall be consistent with paragraphs (a) and (e) of this section;j

and
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(ii) may differentiate among qualifying facilities using various

technologies on the basis of the supply characteristics of the different

technologies.

(d) [(c)] Purchases "as available" or pursuant to a legally enforceable

obligation. Each A qualifying facility shall have the option eithér: T&

PROVIDE FENERGY OR CAPACITY TO-AN ELEGTRIC UFILIRY -~

(1) to provide energy as the qualifying facility determines such energy

-OR—GAPAGITY to be available for such purchases, in which case the rates for
such purchases MAY¥ shall be based on the purchasing utility's avoided -ENERGY¥

costs calculated at the time of delivery; or

(2) to provide energy or capacity pursuant to a legally enforceable obligation
for the delivery of energy or capacity-AF A FUTURE-DATE over a specified term,

in which case the rates for such purchases MAY¥ shall, at the option of the

qualifying facility exercised prior to the beginning of the specified term, be

based on either: <ESTIMATES—OF FUTURE-AVOIDED—€COSTS—OF ENERGY-OR—CAPAGITY

(i) the avoided costs calculated at the time of delivery; or

(11) the avoided costs calculated at the time the obligation is

incurred.

(e) [(d)] Factors affecting rates for purchases. -FN—IMPLEMENTING—FHE—

ELEGTRIGCUTILTTY SHALL—CONSIDER—WITH REGARD—TO-RATES FAR—PHRAHASES—THE
FOLLOWINGFACPORS. In determining avoided costs, the following factors shall,

to the extent practicable, be taken into account:

(1) the data provided pursuant to §292.302(b), (c), or (d), including

state review of any such dataj;

(2) [(1)] the availability of capacity or energy from a qualifying facility

during system daily and seasonal peak periods, including
(i) the ability of the utility to dispatch the qualifying facility;
(ii) [(iv)] the expected or demonstrated reliability of the
qualifying facility;
(iii) [(v)] the terms of any contract or other legally enforceable

~

obligation, including the duration of the obligation, termination notice

requirement and sanctions for non-compliance; -FHE LENGTH-OFANY—GCONTRAGT TERM-
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(iv) [(iii)] the extent to which scheduled outages of the qualifying

facility can be usefully coordinated with scheduled outages of the utility's
facilities; -FTHE—LENGTH;—FREQUENGCY;—AND—SCHEDULING FLEXIBILITY-O6F-SGHEDULED-
MAINTENANCE BYTHEQUALIFYING FACTILTITY:

(v) [(ii)] the usefulness of energy and capacity supplied from a

qualifying facility during system emergencies, including its ability to

separate its load from its generation; FHE-—QUALIFYINGFACH-ITY S ABILITY—AND—
WELLINGNESS—TOPROVIDE ENERGY ORGAPAGTITY—BURINGSYSTEM—EMERGENCIES;

(vi) [(2)(i)] the individual and aggregate value of energy and

capacity from qualifying facilities on the electric utility's system; and AS—A-

(vii) [(2)(ii)] the smaller capacity increments and shorter lead

times available with additions of capacity from qualifying facilities; and

(3) [(2)] the relationship of the availability of energy or capacity from

the A qualifying facility FPO-AN-ELEGTRIGUFILTTY' S GCAPAGITYAND ENERGY NEEDS-
AS—EXPRESSED—IN-§292-103—INGEUDING as derived in paragraph (e)(2) of this
section, to [(2)(i)] the ability of the electric utility to -REBYEE—-OR avoid

costs, including the deferral of capacity additions and the reduction of

fossil fuel use; and

(4) [(3)] the cost or savings resulting from variations in line losses
from those that would have existed in the absence of purchases from a
qualifying facility, if the purchasing electric utility generated an

equivalent amount of energy itself or purchased an equivalent amount of

electric energy or capacity.

(£) [(e)] Periods during which purchases not required.

(1) AN any electric utility which gives notice pursuant to paragraph (f)

(2) of this section will not be required to purchase electric energy AND or

capacity during any period IDENTIFIED-BY THE STATE REGULATORYAUTHORIFY-HAVING
FURISDECTION—-OVER—THERATESOF —SHGHUTILITY,—OR-THENONREGULATED-ELEGEREG-

YFELFF¥, during which, due to operational circumstances, purchases from

qualifying facilities MIGHT will result in costs greater than those which the

c-25



utility would incur if it did not make such purchases, but instead generated
-OR—PURCHASED an equivalent amount of ELEGTRI6 energy itself. - )
(2) Any electric utility seeking to invoke paragraph (£)(1) of this

section must notify, in accordance with applicable State law or regulation,

each affected qualifying facility in time for the qualifying facility to cease

the delivery of energy or capacity to the electric utility.

(3) Any electric utility which fails to comply with the provisions of

paragraph (f)(2) of this section will be required to pay the same rate for

such purchase of energy or capacity as would be required had the period

described in paragraph (f)(1l) of this section not occurred.

(4) A claim by ain eleclric utility that such a period has occurred or will

occur is subject to such verification by its State regulatory authority as the

State regulatory authority determines necessary or appropriate, either before

or after the occurrence.

§292.305 [§292.106] Rates for sales.
(a) General rules. (1) Rates for sales: [not subdivided in proposed rule]
(i) shall be just and reasonable and in the public interest; and
(ii) shall not discriminate against any qualifying facility in
comparison to rates for sales to other customers served by the electric
utility. .

(?) Rates for sales which are based on accuralte data and consistent

system wide costing principles shall not be considered to discriminate against

any qualifying facility to the extent that such rates apply to the utility's

other customers with similar load or other cost-related characteristics.

(b) [(c)] Additional Services to be Provided to Qualifying Facilities. -EAGH

(1) Upon request of a qualifying facility, each electric utility shall

provide:
G) [ supplementary power;
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(ii) [(2)] back-up power;
(iii) [(4)] maintenance power; and
(iv) [(3)] interruptible power; AND _
(2) The State regulatory authority (with respect to any electric utility

over which it has ratemaking authority) and the Commission (with respect to

any nonregulated electric utility) may waive any requirement of paragraph

(b)(1) of this section if, after notice in the area served by the electric

utility and after opportunity for public comment, the electric utility

demonstrates

and the State regulatory authority or the Commission, as the case may be,

finds that compliance with such requirement will:

(i) impair.the electric utility's ability to render adequate service

to its customers; or

(ii) place an undue burden on the electric utility.

(¢) [(d)] Rates for sales of back-up and maintenance power. The rates for
sales of back-up or maintenance power:

(1) shall not be based upon an assumption (unless supported by factual
data) that forced outages or other reductions in electric output by all

qualifying facilities on an electric utility's system will occur

simultaneously, or during the system peak, or both; and

YTILEFY scheduled outages of the qualifying facility can be usefully

coordinated with scheduled outages of the utility's facilities.

[Note: §292.107 of the proposed rule has been omitted in the final rule]
§292.107
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[Note: 1In the final rule this section has become part of section §292.304(b)]

§292.306 [§292.108] Interconnection costs. -605T5—OF—INTERCONNECT IO

[Note: Definition moved to definitions section in final rule]

(a) Obligation to pay. Each qualifying facility shall be obligated to pay any

interconnection costs which the state regulatory authority (with respect to

any electric utility over which it has ratemaking authority) or nonregulated

electric utility may assess against the qualifying facility on a

nondiscriminatory basis with respect to other customers with similar load

characteristics.

(b) Reimbursement of interconnection costs. Each state regulatory authority

(with respect to any electric utility over which it has ratemaking authority)

and nonregulated utility shall determine the manner for payments of

interconnection costs, which may include reimbursement over a reasonable

period of time,

(b)

§292.307 [§292.109] System emergencies.

(a) Qualifying facility obligation to provide power during system

emergencies. A qualifying facility shall be required to provide energy or
capacity to an electric utility during a system emergency only to the extent:
not subdivided in proposed rule

(1) provided by agreement between such qualifying facility and electric

utility; or

c-28



(2) -FPO-THE EXTENT ordered under section 202(c) of the Federal Power Act,
(b) Discontinuance of purchases and sales during system emeréencies. During
any system emergency, an electric utility may discontinue:

(1) purchases from a qualifying facility if such purchases would
contribute to such emergency; and

(2) sales to a qualifying facility, provided that such discontinuance is

on a nondiscriminatory basis.

§292.308 [§292.110] Standards for operating reliability.

Any state regulatory authority (with respect to any electric utility over

which it has ratemaking authority) or nonregulated electric utility may

establish -ANY-QUALIFYING—FAGILITY MAY BESUBJEGE-TO- reasonable standards to -

ensure system safety and reliability ¥I¥ of interconnected operatioms. Such

standards may be recommended by any electric utility, any qualifying facility,

or BY any other person. If any EAGH state regulatory authority (with respect
to any electric utility over which it has ratemaking authority) or ANY¥
nonregulated electric utility establishes such standards, it shall specify the

need for such standards MAYESTABEISH-SUEH-STANDARDSAS—IT DETERMINES

basis of system safety and reliability REQUIREMENTS-
SUBPART D [C] - Implementation

§292.401 [8§292.301] Implementation by State regulatory authorities and
nonregulated electric utilities.

(a) State regulatory authorities., Not later than one year after these rules
take effect, each State regulatory authority shall, after notice and an
opportunity for public hearing, commence implementation of Subpart C [A]
(other than §292.302 [§292.103] thereof). Such implementation may consist
of the issuance of regulations, an undertaking to resolve disputes between
qualifying facilities and electric utilities arising under Subpart C [A],

or any other action reasonably designed to implement such subpart (other than
§292.302 [§292.103] thereof).

(b) Nonregulated electric utilities. Not later than one year after these

rules take effect, each nonregulated electric utility shall, after notice and
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an opportunity for public hearing; commence implementation of Subpart C [A]
(other than §292.302 [§292.103] thereof). Such implementation may consist
of the issuance of regulations, an undertaking to comply with Subpart C-[A] or
any other action reasonably designed to implement such subpart (other than
§292.302 [§292.103] thereof).

(c) Reporting requirement. Not later than one year after these rules take
effect, each State regulatory authority and nonregulated electric utility
shall file with the Commission a report describing the manner in which it will

implement Subpart C [A] (other than §292.302 [§292.103] thereof).

§292.402 [§292.302] Implementation of Certain Reporting Requirements
BBIEECTIVES.
Any electric utility which fails to comply with the requirements of

§292.302(b) [§292.103(b)] shall be subject to the same‘penalties to which it

may be subjected for failure to comply with the requirements of the

Commission's regulations issued under section 133 of PURPA.

§292.403 [§292.303] Waivers. ’
(a) State regulatory authority and nonregulated electric utility waivers. = Any

State regulatory authority (with respect to any electric utility over which it

has ratemaking authority) or nonregulated electric utility may,

after public notice in the area served by the electric utility, apply for a

waiver trom the application of any of the requirements of Subpart C [A]
(other than §292.302 [§292.103] thereof).

FROM—THE-APPLICATION—OFANY OF THEREQUEREMENTS-0F—§292-103(e)- .
(b) [(c)] Commission action. The Commission will grant such a waiver vuly if

an applicant under paragraph (a) OR [(b)] of this section demonstrates that

compliance with any of the requirements of Subpart (C) AR —§292.103vA5
-FHE—GASE—MAYBE, is not necessary to encourage cogeneration and small .power

production and is not otherwise required under Section 210 of PURPA.
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SUBPART F [D] - EXEMPTION OF QUALIFYING SMALL POWER
PRODUCTION FACILITIES AND COGENERATION
FACILITIES FROM CERTAIN FEDERAL AND STATE LAWS AND REGULATIONS

§292.601 [§292.401] Exemption to FOR qualifying facilities from the Federal

Power Act. ' '
(a) Applicability. This section applies to:

(1) qualifying cogeneration facilities; and

(2) qualifying small power production facilitis which have a power
production capacity which does not exceed 30 megawatts.
(b) General rule. Any qualifying facility described in paragraph (a) shall
be exempt from all sections of the Federal Power Act, except:

(1) sections 1-30;

(2) sections 202(c), 210, 211, and 212;

(3) section 305(c); and

(4) any necessary enforcement provision of Part III with regard to the

sections listed in paragraphs (b) (1), (2) and (3) of this section.

§292.602 [§292.402] Exemption to FOR qualifying facilities from the Public
Utility Holding Company Act and certain State law and regulation,

(a) Applicability. This section applies to any qualifying facility described
in §292.601(a) [§292.401(a)], and to any qualifying small power production
facility with a power production capacity over 30 megawatts if such facility
produces electric energy solely by the use of biomass as a primary energy
source,

(b) Exemption from the Public Utility Holding Company Act of 1935. A AN¥
qualifying facility described in paragraph (a) shall not be considered 'to be
an "electric utility company' as defined in section 2(a)(3) [79(b)(3)] of the
Public Utility Holding Company Act of 1935, 15 U.S.C. 79b(a)(3).

(¢) Exemption from certain State law and regulation,

(1) Any qualifying facility shall be exempted (except as provided in

subparagraph (c)(2) of this section from State laws or regulations respecting:

(i) the rates of electric utilities FOR—SALES—OF ELEGCTRIC—ENERGYBY-
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(ii) the financial and organizational regulation of electric
utilities.

(2) A qualifying facility may not be exempted from State law and

regulation implementing subpart C.

(3) [(2)] Upon request of a State regulatory authority or nonregulated
electric utility, the Commission may consider a ANY¥ limitation on the
exemptions specified in OF—THE—APPEIGATION-OF subparagraph (1).

(4) [(3)] Upon request of any person, the Commission may determine

whether a qualifying facility is exempt from a particular State law or

regulation.
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" APPENDIX D T
SUMMARY OF RECORDED TESTIMONY: FERC HEARINGS ON THE .PROPOSED
RULES TO IMPLEMENT SECTION 210 OF PURPA
DOCKET NUMBER RM 79-55.

I. Monday, November 19, 1979, Seattle, Washington

1) Ed Kennell: Clean Energy Products

Clean Energy Products expressed the concern that a failure to include
producers under ten kilowatts will inhibit large scale development of small
Wind Energy Conversion Systems, which they view as currently being the most .
advanced solar electric option.

They also wanted more definition of "standard rates" as they apply to
qualifying facilities. They preferfed that standard rates be realized through
the use of net energy billing as it would benefit both the qualifying facility

and the utility by eliminating rate mnegotiation and accounting procedures.

2) William J. Nicholson: American Paper Institute (API)

The API requested that utility cost data be reported and updated annually
rather than biannually, They felt that it would benefit the qualifying“
facilities and not burden the utilities, as the utilities already have much of
the information on hand.

In relation to the requirements of simultaneous purchase and sale in
section 292.107 of the proposed rule they requested that the qualifying time
limit on the start of construction be lifted. It was their opinion that this
requirement would be unfair to many existing cogenerators that are now
operating at less than their peak capacity due to the cost. The API also
wanted qualifying facilities to be given formal participation in any waiver

proceeding, to insure that their views were taken into consideration.

(3) Susan Milar: Citizens for Solar Washington

Three basic points were wade by Cilizens for Solar Washington: a) to
prevent delays they want the Commission to monitor the reporting of data by
the utilities; b) they requested that net energy billing be used; and, c¢) they
request that some form of financing be provided for the interconnection costs

charged to a qualifying facility.
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4) Bob Bannon: Energy Communications Organization
This group expressed disagreement with the ten kilowatt size limitation on

the grounds that it would all but eliminate small residential systems.

5) Bernie Burbaum: National Center for Appropriate Technology (NCAT)‘

The NCAT expressed strong support for tariffs on the grounds that not
having them would cause delays and frustration for small qualifying facilities
and could result in great administrative hassles for them. On the same
grounds they supported the use of net energy billing, even though it might not
account for the total avoided costs.

An interesting reason was given for eliminating the ten kilowatt
limitation on qualification: to let the poor buy them as a source of
neighborhood pride.

In order to protect both the qualifying facility and the utility, they
requested that the rebuttable presumption, that rates reflecting avoided costs
are acceptable, which appears in section 2YZ.1U5 (a) of the proposed rule be
eliminated.

Strong concern was expressed about the social impacts of the rule, like
the possibility of rates going up because cogeneration and small power
production may cause the utility to reduce its generation, as with water rates
during the recent droughts in the West where people conserved water.

They also would like to have large generating utilities be required to
supply data for small non-generating utilities to lessen the extent of the
burden on the smaller utility.

NCAT also expressed the desire to have amortization of interconnection

costs required in order to prevent the imposition of hugh front-end costs.

6) Donald Day: Oregon Department of Energy (ODOE)

The ODOE wanted the minimum size lowered to at least one kilowatt. They
could see some reason for having a lowered limit, but it should not be higher
than one kilowatt as this would allow individuals to participate in solving
the energy problem.

They wanted a modification of the method for determining the size sf a
facility, especially the one mile rule, as it invites disputes. They
suggested that capacity be changed to the total capacity of all generators,
under one ownership, that are connected to the utility system through a single

set of wires. This specifically related to wind farms.

-
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In relation to the reporting of avoided costs data ODOE suggested the
inclusion of additional data, specifically the statistics and the methodology
used by the utility in ariving at its estimates. The definition of "avoided
costs" was considered inappropriate. The suggestion was made that the
definition be changed to: 'equal the average incremental costs of the most
costly energy supplied by the utility from sources whose effective capacity is
equal to the aggregate amount of energy and capacity received from all
qualified facilities on-line.”

The Department also objected to the use of the rebuttable presumption that
rates that "reflect" avoided costs satisfy the legal requirements. They
wanted it eliminated and replaced with a requirement that rates be equal to
but not less than avoided costs.

As to allowing the utility to not purchasé ﬁower at certain times, the
Department wanted that ability limited by requiring the utility to first try
and sell the power to another utility. In effect then, they were asking that
the utility first try to wheel the power.

Net energy billing was suggested as a proper method of implementing

tariffs for systems of one to ten kilowatts.

7) Scott Bailey: Western Washington Solar Energy Association

Three basic points were made: 1) that the ten kilowatt minimum size be
lowered;_Z) that the rebuttable presumption concerning rates that reflect
avoided costs be changed to having rates not exceed or be less than avoided
coéts; and 3) to finance interconnection costs they suggested that tax credits

or low interest loans be made available.

II. Wednesday, November 28, 1979, New York, New York

1) Thomas Casten: Cogeneration Society of New York, Inc. and Cummins
Cogeneration Company.

Mr. Casten suggested that an incentive be provided to utilities that are
cooperative, in the form of an increased rate of return, and that the reverse
be done as well. A

As an alternative, it was suggested that standby rates match buy back

rates minus the profit margin.



2) Bertram Schwartz: Consolidated Edison Company of New York (Con Ed)

Con Ed believes that the incentives provided for in PURPA and the rules
are unnecessary, as sufficient incentives already exist, at least for
cogeneration, primarily in the form of tax incentives.

Con Ed would support giving qualifying status to existing oil and gas
fired cogenerators but objects to encouraging the proliferation of those
systems. Such systems may, now, be more efficient than the utilities, but
they are tied to imported fuel and would continue to be tied to it for. twenty
or thirty years. On the other hand, utilities are going to burn American
coal, a process which could be delayed by the additional capacity produced by
oll and gas fired cogenerators. -

" The requirement that utilities provide inerruptible power even where it is
not provided tov uLher customers was also objected to, as being too rigid and
possibly against Congressional intent, in that it may be discriminatory
against other customers. Also, in oituations whe:e suflficlent c¢apacity exists
interruptible power would have no beneficial effort, and a lower rate would

amount to subsidization.

3) Nancy Alexander: Energy Unlimited, Inc. _

The basic comment here was that the raebutable presumption alluwing rates
that only reflected avoided costs be eliminated in fa&or of a requirement that
rates not exceed or be less than avoided rnsts. .

It was also suggested the section 29?.105(d)(2) bc cxpanded. Apparencly,

this referred to the concept of aggregate capacity value.

4) .Ted Finch: Bronx Frontier Development Corporation

This group-likes the idea of using tariffs, but would like to see net
energy billing used with it. They also wanted the ten kilowatt minimum size
eliminated. ' '

They would like to see some clarification of whn, as between thc
qualifying facility and the utility, is liable for what. They want the
utility, in the application process to pass on the application and then for
the qualifying facility to be liable only for negligence or lack of

maintenance.
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5) Pentti Aalto: Consultant--representing himself

Mr. Aalto felt that anything that delivers power to the utility should get
some capacity credit. He also felt that capacity credits should not be
predicated only on contractual availability.

He also suggested that the simultaneous buying and selling of power should
be at equal rates, and that tariffs should be increased in size "to cover all
but the largest qualifying facilities."

He felt that utilities should not be aliowed to decline to purchase power,

but rather, that they should be required to wheel it.

6) Maura O'Neil: Consumer Action Now (CAN)

CAN would like to see the ten kilowatt minimum size limit eliminated.
Also, for systems of under ten kilowatts, they would like to see a methodlogy
provided for establishing tariffs. They would prefer the use of net energy
billing. A

CAN wants clarity in the rules as to when and under what conditions a
utility can refuse tb purchase power. They fear that the utilities may
attempt to use the section as an escape clause, énd they want that possibility
forestalled.

CAN also wants the rebuttable presumption allowing rates to "reflect"
avoided costs changed to require that rates neither exceed or be léss than
avoided costs.

As to interconnection costs, they would like the Commission to provide for

amortization.

7) Richard Napoli: Polytechnic Institute of New York
The Institute suggested that the ten kilowatt minimum size limit be
eliminated. Most of their testimony dealt with promoting a new Fiat

cogeneration engine and taking shots at Con Ed.

8) Glenn Stice: Sierra Club (speaking for himself)

The hasic concern was the continued dependence on foreign oil caused by
encouraging oil and gas fired cogeneration, even though presently more
efficient, which will cause delay in utility conversion to coal and other
impfovements. | A .

He likes the idea of a minimum size in order to advance the policing of

individual units.
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9) Elliot Taubman: N.Y. State Attorney General's Office
Apparently, the attorney general's office would like to see environmental
costs considered in setting rates, and also felt that the definition of "cost

of service" in section 115(a) of PURPA should be used in the rule.

I11. Friday, November 30, 1979, Lakewood, Colorado

1) Harrison Call, Jr: Los Angeles Department of Water and Power:

Los Angeles does not disagree with the avoided costs concept for
determining rates for pnrrhase from Qualifying Facilities (QF). Rur are they
opposed to the conceptual basis being system lambda or incremental costs.
However, they question the utility of the measure unless the qualifying
facility is very large. Administration of the pricing system would be very
complicated and -expensive partly because prices would vary from hour to hour.

Los Angeles would like to be able to estimate their incremental cost. "We
hope that the rules finally adopted by the Commission will allow for rates
to be established on the basis of incremental cost, but not necessarily
incremental costs per se." . '

Their reason for this is that they wish to use average cost as
approximating incremental costs. They also believe that cogeneratpfs will

receive a windfall as oil prices increase.

2) " Peggy Wrenn: Director, Solar and Renewable Energy Program, Colorado
Office of Energy Conservation.

The Colorado Energy Office agrees with the avoided cost concept. However,
because there is no method proposed for determining it, they fear the various
Public Utility Commissions (PUC) will be unable to check utility
determinations, and that utilities will not acknowledge any avoided costs.

The Colorado Energy Office proposes that: (1) nn minimm size limit be
set; (2) net energy billing be considered; (3) wholesale rates might be used
as the buy back rate, dependent on real costs; (4) a minimum price level be

set.

3) Harry Winters: University of California

The University of California (U.C.) objects to the implication in section
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292.107 of the proposed rule that obligations under the rules would not attach
if construction of the facility commenced prior to issuance of the rules.

They also feel that local utilities are monopsonists and that regulation
of the purchase price will provide assurance of a market. In addition, the
ability to require a utility to wheel power could provide a competitive
alternative, and would minimize repetitive regulatory activity.

The University wants the Commission to disclaim any intent to preclude
required transmission. Also, they want the rules to apply, at least, to the
gray area of plants on which construction was begun prior to the issuance of

the rules, but which are not yet in operation.

4) John Morrisey: Pacific Gas and Electric

Pacific Gas and Electric (PG&E) is, in general, very pleased with the
proposed rules, They are already trying to encourage cogeneration, by
offering to buy power at marginal cost. They approve of the proposals
concerning self-certification and notice.

PG&E would like to see greater clarity in cost data and the definition of
avoided costs, essentially leaving it up to the state authority to certify or
approve the costs reported by the utility.

They would like to see factors other than cost included in the

determination of when the utility is not required to purchase power. They are

especially concerned about the situation where the utility is on minimum load
and cannot back-off in order to purchase power, even if cheaper.

PG&E would also like for the utility to have the right to review the
proposed plan of construction of a qualifying facility.

Concerning simultaneous buying and selling, PG&E feels that where it is
used that the qualifying facility does not have a protected load, and wants
this recognized. Where a protected load is desired the utility should only be

required to purchase surplus power.

5) Donald Handy: Pan Aero Corp., Golden, Colorado
Pan Aero thinks the rules contain "serious deficiencies." They believe
that having state regulations implementing the FERC regulations is contrary to
the congressional intent behind PURPA to eliminate the regulatory burden.
"They want the rules to be definitive with mandatory state implementation and
rapid enforcement, combined with a shorter lead time for state implementation

~or adoption.
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They also dislike the reference to wind systems not being able to displace
capacity. When dealing with clusters of wind systems Pan Aero believes they
can replace significant capacity. '

They also want rates for purchase to equal not approximate avoided costs.

They want the legally enforceable obligation requirement to only require
that the qualifying facility offef to enter into such an agreement, not that
the agreement itself be entered into. The fear is that a utility, by refusing
to enter into such an obligation, would prevent the qualifying facility from
dbtaining that part of a payment. They want the price set by law and the
right to it to be conditioned only on the good faith of the qualifying
facility. ’

They also want the aggregate affect, at least of a number of wind systems,
to be taken.together to count for firm power.

Pan Aero would like to see the factors affecting rates for purchases under
proposed section 292.105(e) dropped on the basis that the qua11fy1ng fac111ty

should always be able to get something for its power,

5) Girtz Krumins: Colorado-Ute Electric Association

Basically they are concerned over the purchase requirement when it is
applied to very small utility systems. They are equally concerned over the
provisions for simultaneous purchase and sale, due to the unusual cost picture.
of these small utilities (low fuel-high fixed costs).

They want the qualifying facility to have to sétisfy its own needs before

. being allowed to sell to the utility.

6) Jim Welch: Solar Consultant

He agrees that this is not a major federal action éignificantly affecting
the environment.

He is primarily concerned with, and would like to see eliminated, the ten

kilowatt minimum size limitation.

7) Roger Kahn: Colorado Coalition for Full Employment

They wish to lower or eliminate the ten kilowatt limitation. Apparently,
they want net energy billing: two way meters,

There is some expressed concern over safety requirements. They feel that
safety problems for renewables are no where near as bad as presently exist in

the enefgy industry: from mining to generation.
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They also want to see an extended period of payback for interconnection

costs.

8) Paul Smolen: Texas Public Utility Commission
Basically the Texas PUC is concerned about the amount of time they will
have to spend to implement the rules. They are concerned that they will be

rushed and not be able to do an adequate job in the time they will have.

9) Kenneth Stretch: Hawaii Electric Company

They are concerned about the provisions for rates for purchase in light of
their unique position.

They consider the rules to be detrimental to the utility and the other
" rate payers. This is because all the benefits are going to the qualifying
facility and none to the utility and consequently the rate payers. They are
especially concerned that the rules will provide a windfall to long term
former suppliers. They are also afraid that a fuel escalation clause will be
required.

They want the price required to be paid to rise only to the point of a
reasonable return to the QF.

They also want cost data to remain secret in order to insure arms length

negotiation.

10) Tyrone Cashman: American Wind Energy Agsociation (AWEA)

They think the purpose of PURPA is to "unleash the ingenuity of the
"American entrepeneur." They want the rules to go as far as possible in
encouraging renewables and would like to see high incentives.

AWEA feels that the utilities can and should give actual costs rather than
estimated costs for power produced now. They want future capacity costs to be
determined by a third pafty to prevent utilities from taking advantage of
inherent difficulties in accurate forecasting. They want all costs to be
taken into consideration, including decommissioning and waste disposal.

They dislike the term "reflect" in the rebuttable presumption that the
purpose is fulfilled by a purchase rate that "reflects" avoided costs. They
want the full avoided costs to be required. They see it as both the statutory -

minimum and maximum.
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They like the ten kilowatt minimum size requirement, as wind systems are
resource efficient even at small sizes. They dislike the provision for
tariffs for systems under ten kilowatts, and net energy billing.

They do not object to the one mile rule linking systems together, but they
do want to be able to link systems together that are more than one mile apart.

Mr. Ain had a comment after this testimony to the effect that even where a
solar system is producing during the wet season and displaces hydro, there is
still some avoided cost in that it permits the retention of more water to use

later when 0il would otherwise be burned.
11) Douglas Jardin:" Kaman Sciences Corporation

°12) Patrick Binns: Colorado Solar Energy Association (CSEA)

CSEA is very concerned with the independent contracting provisions. The
fear is that utilities will be able to force disadvantageous contacts on a
qualifying facility by drawing out the negotiating time. (Mr. Ain explained
that that provision could be bypassed by a qualifying facility that wanted to
go straight by the statute and rules.)

They are also concerned that no methodology is provided for determining
avoided costs. They want financiai assistance to be given to the understaffed
P.U.C.s so that they can review utility determinations and not just become
rubberstamps for the utilities. .

CSEA would like to see a minimum price provided, as well as a maximum.

CSEA wants the utilities to have to monitor selected qualifying facility
in the service area as well as the districts solar resources in order to more
accurately estimate rates. This should be part of the cost of service for all
customers,

They are also concerned about the lack of criteria in the section allowing
utilities not to purchase power at certain times.

CSEA wants the cost of interconnection to be amortized.

"13) Elizabeth Coppinger: Anaerobic Energ& Systems, Inc.

Several concerns were voiced: (1) that some sections may jeopardize
biomass production; (2) the effect on Rural Electric Associations not buying
power but only transmitting it, as well as the reporting of transmission

costs; and (3) the lack of a minimum purchase rate.
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IV. Tuesday - Wednesday, December 4-5, 1979, Washington, D.C.

1) Terry Ferrar: Edison Electric Institute (EEI)

EEI is concerned with equity to all the customers of a utility. While
they recognize the importance of incentives to cogeneration they feel it is
improper to, as the rule does, give all the incentive to the cogenerator and
none to the utility. They feel that some of the benefit should go to the
utility, where it would devolve to the other customers.

They want the determination of avoided costs, if retained, to be looser.
They don't feel that avoided costs should be presumed to be the appropriate
rate. In their view it is not supported by legislative history. Also, rathef
than look to the individual utilities avoided costs, they want to look to the
entire power pool.

Instead of the utility being allowed to refuse to purchase power from
qualifying facilities they think the utility should be able to charge the
qualifying facility for taking and disposing of the power.

EEI wants some clarification of the ability to enter into long term
confracts, which they see as good, business-like, arms length transactions.
Now, when these contracts come up for renegotiation, the benefit spread

imﬁlicit in them is changed by the rules.

2) Herbert Blinder: American Public Power :Association '

The Association fears that safety problems will become exacerbated with
large numbers of qualifying facilities operating in parallel. At the same
time they areiunsure that reasonable standards can be established and enforced
for mutual protection during periods of special hazard. Also, costs of
protection systems may be prohibitive for small qualifying facilities. They
are also concerned over the difficulty and cost of maintaining administrative
control over large numbers of qualifying facilities.

They also expressed uncertainty over the ability to feasonably apply the
avoided costs approach to systems of up to eighty megawatts, '

The Association asserts that firm capacity can only be provided when the
qualifying facility maintains the same quality control and maintenance as the
utility does. They also note that there may be a problem in defining capacity

in small utility systems. If enough qualifying facilities come on to the
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system it could eliminate any need for future additions of capacity, and thus
eliminate a capacity credit for new qualifying facilities. This could also
upset the expected revenue stability of the utility. .

As to tariffs, the Association would like to see the maximum size raised
to 100 kilowatts, Also, they like the idea of net energy billing for small
systems.

Where utilities purchase all their power'under all requirements contracts,
it is feared that there could be a serious effect on both existing and future
contracts. In these situations, there are additional problems concerning the
availability of avoided cost data, and the ability of very small systems to
establish meaningful avoided cousts dJdata.

The benefits arising from interconmection should be shared where that
would be appropriate, although it may not be during the early life of the
system,

The Association fears that utilities may be charged with discrimination if
they have to pay more to new facilities than they are now paying to existing
facilities which do not benefit from the rule. They want it clarified that
municipal systems can give benefits to existing facilities.

They object to the idea that a qualifying facility may sell power at more
than they are purchasing it for, i.e., paid avoided costs at peak but

purchasing utility generated power at average cost.

3) Patrick Forrester: Massachusetts Assisrant DirecLur for Resourcc
Develoﬁment

They want as much flexibility as is possible to be left to the ‘'states in
implementing and carrying out the regulation. They would also like to have

qualifying facilities treated as a separate class of customers.

4) Joe T. Moore: SWEL, Inc.
Mr. Moore requested that cost data be reported by category: A) price of
fuel; B) cost of system; C) salaries; D) line losses; E) return on investment}

and F) stock dividends.

5) Bruce Anderson: Solar lobby
The request was made that utility cost data be published prior to a
qualifying facility having to request it, including the data used by the

utility to make investment decisions.



Wherever possible they want economic simplicity in the rules.
They also want marginal cost to be the basis of the purchase price for
power bought from qualifying facilities.

They wanted the ten kilowatt minimum size eliminated.

6) Ray Billups, Jr.: Southern Company Services, Inc. (SCSI)

SCSI expressed support for the avoided costs concept, but wanted 1t
stressed that the data is only an estimate. They feel that paying full
avoided costs takes away any incentive for the utility, so they would like to
see some sharing of the benefit. Also, SCSI feels that the avoided costs
should, but does not, take into account the cost of dealing with the
qualifying facility.

They object to the wording of the wheeling provision. They think it
should be put into a separate section, and that it should be permissive,
because requiring it is beyond the scope of section 210. Also, they feel that
there is no requirement in PURPA that a utility purchase power from a
qualifying facility outside its service area.

SCSI doésn't think that a utility should be required to purchase power
when it is operating at minimum base load, even if it would still be cheaper
to purchase it from the qualifying facility.'

They want the provision authorizing the simultaneous purchase and sale of
electricity to eliminate the possibility of a net payment to the qualifying
facility.

Finally, they want existing facilities excluded from the coverage of the

rule.

7) Blair Ross: American Electric Power Service Corporation (AEPSC)
AEPSC wants the payment for deferment of future capacity to wait until
that future capacity is needed.
They want the basis for rates to be average cost minus administrative
costs and costs for light loading problems. This is because they feel that
using marginal cost is unfair to, and will raise the costs to, other customers.
AEPSC wants to be able to place an extra charge on the qualifying facility
for administration, extra metering, protective equipment, etc.
They feel that capacity credits should be at average costs, not future

incremental costs.
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AEPSC wants to pay actual cogeneration capacity costs if equal to or less

than the average costs to the system.

8) Larry Smukler: Energy Law Institute (personal views)

Mr. Smukler would like to see some clarification of the contracting
provisions. He wants it to apply only to contracts executed after the
effective date of the regulations. The validity of preexisting contracts
should be'determined by state law. He would }ike to see more discussion
concerning the methodology for whegling rates.

He wants the rebuttable presumption language clarified to prevent the
utilities from interpreting it as shifting the burden away from tﬁe utilities
to justify their rate positions.

Mr. Smukler suggested that the provision allowing the utility to decline
to purchase should be eliminated.

He would like to see more guidance given to the state regulatory
authorities on how to determine avoided cost. Also, he wants clarification

about what state laws and regulations qualifying facilities are exempted from.

9) Martin Ringo: Energy Law Institute

‘He wants general clarification of the methodology and terminology
associated With the determination of avoided cocts.
10) William Price: Central Power and Light Companies

They want the definition of "

system emergency" to delete the term
"significant numbet of customers"” as giving risc to controversy over its
interpretation and possibly being in conflict with established procedures.

It should be clarified that a utility is not liable if avoided costs
calculated for a specific site differ from the estimates.

The obligation to interconnect should be specifically linked to system
safety and reliability.

An additional factor needs to be incorporated into the "factors affecting
rates for purchases,'" that is, the electrical characteristic¢s of the purchuased
. power. ‘

They want the state regulatory authority to be able to consider adjustment
clauses that will insure that a utility does not, at least, brcak even.
However, they would prefer that the utility and consequently the other

customers gain some of the benefit.
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They want the language of the section dealing with ratés for sales to be
less favorable to qualifying facilities.

As to interconnection costs, they want the inclusion of a number of other
factors, to include all exﬁenses of contract negotiation, rate litigation, and
economic or engineering evaluations relating to the interconnection.

They want the discontinuance of purchases and sales during system
emergencies to be pursuant to the utility's load relief program rather than

based on nondiscrimination.

11) Alan S, Miller: Natural Resources Defense Council (NRDC)

NRDC feels that "rates for purchases" requires more definition.

It is almost misleading to stress quantitative precision in estimates of
the impact of avoided costs on solar and wind systems. It implies that more
is known than is actually the case. .

NRDC wants reliability standards to insure that a qualifying facility is
not held to a greater‘standard of reliability than is actually maintained by
other facilities in the utility's system.

They also want full avoided costs to include such factors as _
administrative costs. This is based on the intent of the statute. They also
feel tﬁat the language discussing avoided costs is ambiguous, and should be
clarified.

They approve of the use of tariffs for s&stems larger than ten kilowatts.
Additionally, they feel that a tariff might be more beneficial than an offer

of full avoided costs which have yet to be determined.

12) William Hayes:. Granite State Electric Company
" They would like to see the benefit shared between the qualifying facility
and the utility and its customers.

There is a possibility that the marginal savings of oil and gas by
cogeneratioﬁ will prevent the building of non-oil or gas fired generation,
because the capacity they provide would no longer be needed.

Where a subsidiary is purchasing retail from an affiliated wholesale

supplier the purchaser should be able to use the suppliers costs.

13) Benjamin Wolff: American Wind Energy Association
The Association disagrees with the assertion that wind systems do not have

any capacity value,
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They want demand charges specifically disallowed to prevent a utility from
imposing them on a small system.

They would prefer to have net energy billing for small systems. Where it
turns a net sale for the qﬁalifying facility then the price should be
determined by the rules.,

They want more accurate guidelines for state implementation of the rules.

14) John Plunkett: Institute for Local Self Reliance

The Institute supports the use of tariffs and net energy billing. This is
based on the fact that small qualifying facilities are likely to be renewable
resourcé systems, priwarily om rcoidonces. This; especially in light of the
lack of methoddlogy for rate setting, will avoid sub-standard treatment of
small systems and keep them out of the long evidentiary process. Also, such
systems will minimize line losses.

Because interconnection fees will compound an élready high front-end cost
for renewable resource systems,. they would like to see the utilities amortize
the costs at their imbedded capitalization rate.

They want the rebuttable presumption allowing rates for purchase to

reflect the avoided costs to be changed to make the rates equal avoided costs.

15) John Schaefgen: Carolina Power and Light Company _

They raise the question of the status of -contracts executed under the
rules. Do they have to be filed with the Commission a3 contracts affecting
rates for sales to wholesale customers? The problem arises where thé utilicy

is regulated but the other party is not.
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APPENDIX E
PROPOSED REGULATIONS FOR QUALIFICATION

The following pages coﬁprise the preamble to the "Proposed Regulations
Providing for Qualification of Small Power Production and Cogeneration
Facilities'" under section 210 of the Public Utility Regulatory Policies Act of
1978 (Docket No. RM 79-54, 44 Fed. Reg. 38872 (July 3, 1979)). ‘
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[18 CFR Part 292)
[Docket No. RM79-54}

Proposed Regulations Providing for
Qualification of Small Power
Production and Cogeneration Facllities
Under Section 201 of the Pubfic Utifity
Regutatory Poficies Act of 1978

Issued june 27, 1979.

AGENCY: Federal Energy Regulatory
Commission.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: These regulations establish
rules under which small power
production and cogeneration facilities
may be certified as qualifying facilities
under Section 201 of the Public Utility
Regulatory Policies Act of 1978

DATES: Comments by August 1, 1979.
ADDRESS: All comments to: Secretary.
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, D.C. 20426 {Reference
Docket No. RM79-54). ]

FOR FURTHER INFORMATION CONTACT:

Adam Wenner, Office of the General
Counsel, Federal Energy Regulatory
Commission. 825 North Capitol Sireet NE.,

. Washington, D.C. 20426 (202) 275-0423.

Bernard Chew, Office of Electric Power
Regulation, Federal Energy Regulatory
Commission, 825 North Capitol Street NE.,
Washington, D.C. 20428 (202) 2754770.
Issued June 27, 1979.

Section 201 of the Public Utilities
Regulatory Policies Act of 1978 (PURPA)
mandates that the Commission
prescribe rules under which small power
production facilities and cogeneration
facilities can obtain “'qualifying” status.

Section 201 of PURPA ' defines a
“small power production facility” as @
facility which:_

(1) produces electric energy solely by
the use, as a primary energy source of

"Section 3{17)A) of the Federal Power Act.

" biomass, waste, renewable resources. or

any combination thereof; and

(2) has a power production capacity
which, together with any other facilities
located at the same site (as determined
by the Commission) is not greater than
80 megawatts.

A cogeneretion facility is defined as @
facility which produces electric energy
and steam or forms of useful energy
(such as heat) which are used for
industrial, commercial, heating or .
cooling purposes.?

A cogeneration or small power
productlon facility may be deemed
“qualified" if it is owned by a person not
primarily engaged in the generation or
sale of electric power (other than
electric power solely from cogeneration
or small power production facilities).
and if it meets such requirements as the
Commission may prescribe, such as fuel
use, fuel efficiency. reliability and
minimum size.

In this notice of proposed rulemaking
the Commission sets forth proposed

requirements for qualifving cogeneration

and small power production facilities
and procedures by which such facilities
may obtain qualification. Subsequent
rulemaking proceedings will implement
the provisions of Section 210 of PURPA.

A qualifying facility may be exempted
from the Federal Power Act, the Public
Utility Holding Company Act, and from
State laws and regulations. Section
210(a) of PURPA requires that the
Commission prescribe such rules as it
finds necessary to encourage
cogeneration and small power
production, including rules requiring
electric utilities * to offer to sell electric
energy to and purchase electric-energy
from qualifying small power production
and cogeneration facilities.

Under Section 210(b). the
Commission's rules must insure that, in
requiring any electric utility to purchase
electric energy from qualifying facilities.
the rates for such a purchase must be
*“just and reasonable to the electric
consumer of the eleciric utility”™, “in the
public interest,” non-discriminating
against qualifying facilities. and shall
not exceed the incremental cost to the
electric utility of alternative sources.
Finally, under Section 206(c){8) of the
Natural Gas Policy Act of 1978 (NGPA),
the Commission may exempt qualifying
cogeneration facilities from the

*Section 3{18)(A) of the Federal Power Act.

tSection 3122) of the amended Federat Power Act
defines “electric stility” as ~any person or State
agency which sells electric energy: such term
includes the Tennessee Valley Authority. but does
not include any Federal power marketing agency.”
The definifion inclodes mirastate wtilities which are

- not “public efilities” snder Section 201{b) of the

Federal Power Act.

incremental pricing provision of the
NGPA. .. '

Purpose of the Proposed Requirements
and Procedures

The Commission believes that the
intent of § 201 and § 210 of PURPA is to
Encourage the development or better
utilization of energy resources through
cogeneration and small power
production. These provisions of PURPA
attempt, among othr purposes. to assure
entreprenurial opportunities to sell
electricity to electric utilities, when such
electricity is generated through use of
tenewable energy sources or better use
of industrial process heat. They reflect a
belief that improved energy resource
utilization may be accomplished with
projects based on unconventional
technologies or using small unit sizes
which might not be developed by.
electric utilities. The provisions are not
intended, however. to require the rate
payers of a utility to subsidize
cogenerators or small power producers.

It is the commission’s view that an
ojective of the qualifving requirements is
to limit the benefits of the qualifying
designation to facilities which represent
serious and significant efforts to
improve energy resource utilization.
Moreover. qualifying facilities must be
suitable for interconnected operation
with electric utility systems and must
make effective use of resources.

Any specific requirements of our
regulations will necessarily reflect the
current state of the the art. and the
commission recognizes the need to
consider facilities of novel character as
well as to provide for operation of
experimental and developmental
facilities. Consequently. the proposed
regulations contain a provision for
granting qualifying status to facilities
which might not otherwise qualify, if the
commission determines that granting
such status is in the public interest.

Scope of the Proposed Rules

In this rulemaking the Commission
proposes to deal only with the
determination of qualifying status under
Section 201 of PURPA. Subsequent
rulemakings will implement the PURPA
provisions regarding terms and
conditions for sale and purchase of
electricity by qualifying facilities.
including the rates for such transactions,
and the provisions for exemption from
some forms of electric utility regulation,

Summary of the Proposed Regulations
§292.201 Scope.

The proposed new § 292.201 of the
Commission's Regulations states that
the section applies to the certification of
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small power production and
cogeneration facilities for qualifying
status.

§292.202 Application for certification
of qualifying status. .

Subparagraph (a) provides that any
person seeking qualifying status must
file an application pursuant to this
section. The Commission believes that
many potential problems between
applicants for certification of qualifying
status and affected electric utilities may
be eliminated by the initiation of
informal discussions between the
applicant and the affected utility. In
order to insure that an applicant has
considered the suitability of his facility
for interconnected operation. we
propose to require that the applicant
initiate discussions with affected
utilities. and submit a summary of these
discussions with his application for
certification. This requirement appears
in paragraph (b).

Paragraph (c} sets forth the contents
- of au application for certification. The
application must contain technical
information describing the facility. a
summary of discussions between the

applicant and affected electrical entities,

and a description of the equity
ownership of the facility.

Paragraph (d) sets forth requirements
specifically applicable to small power
‘production facilities. The applicant is
required to submit information
indentifying the primary energy source
as one of the energy sources which
qualifying small power production
facilities are permitted to use by section
3(17)(A)(i) of the Federal Power Act.
Generally, applicants are required to
supply the lacation of the facility in
relation to other qualifying small power
production facilities owned by the
applicant and using the same energy
resource. This subparagraph provides
information needed to implement the
power production capacity requirement
of section 3(17)(A)(ii) that qualifying
small power production facilities
located at the same site not exceed 80
mcgawatts.

Paragraph (e} sets forth additional
requirements for applications for
cogeneration facilities. In additioh to the
information acquired under § 292.202(c).
applications for certification as
qualifying cogeneration facilities must
contain information set forth describing
the energy input and energy output of
the facility in both the heat engines and
theremal processes.

§292.203 Notice.

This section.requires an applicant for
qualifying status to serve notice of the

application upon any electric utility with
which the applicant proposes to operate
in coordination, and to any state
regulatory body with jurisdiction over
that-entity.

§292.204 Protests.

This section provides that any entity
served with notice under § 292.203, or
any other interested party may file a
protest to the application for
certification. The protest must be filed
within 30 days of the service of notice of
application. Any person filing a protest
is required to serve a copy of the protest
on the applicant.

Subparagraph {b) provides that the
applicant may file an answer to the
protest. Such an answer must be filed
within 15 days of the filing of the protest
and must be served on the party filing
the protest.

§292.205 Qualifying requirements for
small power proaduction facilitios.

Section 292.205 gets forth qualification
requirements for small power
production facilities. Paragraph {a} sets
for the requirement that the primary
energy source for a qualifying small
power production facility must be
biomass, waste. renewable resources or
any combination thereof. The statement
on the part of the managers which
accompanies the Conference Report of
PURPA states that the definition of
small power production facility includes
sular electric systems, wind electric
systems, systems which produce electric
energy from wast or biomass, electric
energy slorage systems, and

hydroelectric facilities for existing dams.

It also states that the term “waste”
includes wood and liquid or solid wagte.

For the purpose of the regulations, the
term “biomass” means plant materials
which are obtained from cultivation, or
harvested from naturally occurring
vegetation without significant depletion
of the resource. The term “waste™
covers municipal, agricultural, and
industrial wastes and includes any
byproduct materials of any operation for
which market value is less than disposal
cost. Waste may be solid, liquid, or
gaseous. Municipal sewage sludge
would be a qualifying fuel under this
definition. Manure and cornstalks are
examples of qualifying agricultural
wastes. Wood derived waste and.debris
from sawmill, lumbering, or pulp mill
operations would qualify as bilogically
derived industrial wastes. .

A fuel {such as methane) which is
conventionally derived from fossil
sources would be a permissible primary
fuel if it is obtained from biomass or
waste as defined above.

The term “renewable resource” means
any application of solar, wind, or
geothermal energy. Biomass also may be
a renewable resource, but fossil fuels
are not. Electric energy storage facilities
such as electro-chemical systems.
flywheels, or pumped storage units
qualify as long as they do not involve

"the primary use of fossil fuels as direct

inputs to the storage cycle. Senate floor
debate established that the definition
also includes systems using geothermal
resources to produce electricity (517806,
October 9, 1978).

The Conference Report states that
water is to be included within the
meaning of the term renewable
resources “with respect to hydro-electric
facilities at existing dams.” Clause (i} of
paragraph (a) implements this
requirement by excluding water as a
renewable resource if it is used at a
facility which contains a dam or other
structure for impounding water.
construction of which was not complelte
as of the cate of the application for
qualification, or which requires
additional construction or enlargement
{other than repair or reconstruction) in
order to become operative. Under these
standards. a hydroelectric facility can
not become a qualifying small power
production facility unless the
impoundment portion of the facility is
complete as of the date of the filing for
qualification.

The definition of “primary energy
source” for small power production
facilities as set forth in section 3(17)(B)
of the Federal Power Act, indicates that
qualifying small power production
facilities may make limited use of fossil
fuels for ignition, startup, testing. flame
stahilization and rantrol purpoges, ae
well as for fuel substitution during
outages of a normal fuel supply system.

For ignition, startup and testing
purposes, the Commission proposes in
subparagraph (2). that the amount of
fossil fuel planned to be burned for such
purposes not exceed 500 barrels of oil
{or its Btu equivalent in gas) per
megawatt of rated capacity per year. For
flame stabilization and control purposes,
the proposed maximum amount is the
eyuivalent of 0.2 barrels of oil per
megawatt-hour of generation except for
facilities burning solid municipal waste,
for which the limit is the equivalent of
0.5 barrels of oil per megawatt-hour of
generation.

Most facility outages are likely to
involve essential power generation
equipment, including the fuel
combustion unit, and substitution of a
fossil fuel would not restore the facility
to proper operation. Based on utility
experience with outages which do not
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involve the generator, turbine or fuel
combustion unit, we propose thatthe
amount of fossil fuel used as a substitute
during outages of the normat fuel supply
system not exceed the Btu equivalent of
110 barrels of oil per megawatt of rated
capacity per year.

The proposed total amount of fossil
which may be utilized for all purposes
thus would not exceed the equivalent of
610 barrels of oil per year per magawatt
of rated capacity. plus the equivalent of
0.2 barrels of oil per hour {0.5 for solid
municipal waste) per megawatt of rated
capacity during operation of the facility.
Subparagraph (3} requires the applicant
to submit an estimate of planned use of
fossil fuel by the facility, supported by
any design characteristics or
specifications of the equipment used in
the facility.

Paragraph (b) implements the
statutory requirement that the rated
power production capacity of a small
power production facility not exceed 80
megawatts. In order to implement this
limitation, we propose to limit the
maximum size siandard to facilities that
use the same energy resource and are
owined by the same person. The
Commission believes that limiting the
applicability of the 80 megawatt
maximum size to facilities meeting these
stricter standards will encourage the
development of small power production
facilities as intended by the Congress.
‘For purposes of this section, we propose
to define “facilities located at the same
site”, except for hydroelectric facilities.
as facilities located within one mile of
the facility for which certification is
sought. For hydroelectric facilities, we
set forth the additional requirement that,
to be considered to be located at the
same site, the hydroelectric facilities
must use water from the same
impoundment for power generation. We
propose to add this additional limitation
to hydroelectric facilities because use of
the one mile rule alone might discourage
the development of facilities on a
portion of a river with high energy
potential which could not be effectively
developed with one larger unit.

Clause (iii) states that an applicant
may seek to rebut the presumption that
facilities located within one mile of the
facility for which certification is sought,
using the same energy resource and
owned by the same person should be
considered to be located at the same
site. Determinations regarding the
rebuttal of the presumption will be
based upon the extent to which factors
other than an attempt to circumvent the
80 megawatt capacity limitation
required smallcr physically separated
facilities and the extent to which

rebutting the presumption is consistent
with conservation of energy dand optimal
development of resources.

We considered but rejected as
administratively infeasible a rule by
which facilities iocated beyond the one
mile limit solely for the purpose of
circumventing the 80 mw limit would be
excluded from qualification. We invite
comment on how to implement the
Congressional purpose of limiting the
benefits of qualifying status and yet not
discourage the development of
resources.

Subparagraph (2) sets forth provisions
for the minimum size of qualifying small
power production facilities. It is clear
that the minimum fixed costs associated
with a small power production facility
will set some minimum size of a
generating unit below which there is
little possibility that the unit can be
economic. and therefore resource-
efficient. These minimum fixed costs
will vary between alternative forms of
small power production facilities. both
as a consequence of technology
advancements and brcause the cost of
interconnecting each facility to a power
system varies with respect to metering.
switching. supervision. control and
safety provisions.

Nevertheless. we have made an effort
to identify a practical minimum size, in
order to reduce consideration of
possibilities which are unlikely to prove
viable. A 10-kilowatt unit is proposed as
the minimum size for qualification,
unless there is a showing that waiver is-
necessary to encourage conservation of
energy and optimization of use of
resources.

We recognize that the Department of
Energy is sponsoring the development of
a number of wind power units of less
than 10 kilowatts capacity. Testing and
demonstration of these units will require
interconnection with utility systems,
and, in the event that qualifying status is
needed, we may invoke the standard as
set forth above for such test operations.
However, there seems to be no
advantage in encouraging uneconomic
operation of commercial systems or
burdening utilities with analysis and
planning for hypothetical systems which
are unlikely to be constructed because
they cannot recover the investment
costs. Hence, we propose a minimum
size of 10-kilowatts with a provision for

exemption. We request comment on the

feasibility and advisability of a 10—
kilowatt minimum size limitation.

Paragraph (c) sets for efficiency
standards for small power production
facilitivs using limited access renewable
resources.

E-5

Where use of a primary energy
resource will not significantly limit its
use by others, economics will generally
dictate the optimum level of efficiency
for a small power production facility.
Therefore, no miniinumn standard of
efficiency will be mandated for facilities
deriving primary energy input from
biomass and renewable resources such
as solar energy or the wind. which at
this time are characterized b:-
essentially unlimited access.

For facilities deriving primary input
from energy seurces characterized by
limited supply or access. such municipal
waste, geothermal wells or existing
dams, minimum efficiency standards
may be desirable to assure reasonable
energy recovery from a limited resource.
(Access to the limited resource may
confer a degree of monopoly power. so
that economic forces may not
necessarily assure efficient use of the
resource.)

For such limited energy resources
other than hydroelectric facilities. we
propose that the facility achieve a
minimum level of 40 nercent of the ideal
Carnot efficiency achirvable with
practical working flud temperatures.
Efficiency is defined as the ratio of the
output of the heal engine as useful
mechanical energy to the energy input to
the facility.

Hydroelectric small power production
facilities are a special case of a limited
access energy resource. The existing
licensing criteria include a
determination of whether a proposed
installation will have an acceptable
level of efficiency: For non-jurisdictional
hydroelectric projects, we propose that
& minimum hydraulic efficiency of 60
percent be realized.

Paragraph (d) is designed to
implement the requirement in the new
sections 3(17)(C)(ii) and (18)(B)(ii) that a
qualifying small power production
facility or cogeneration facility be
owned by a person not primarily
engaged in the generation or sale of
electric power (other than electric power
solely from cogenerational facilities or
small power production facilities).
Regarding this provision, the
Commission notes that the Conference
Report states that:

[e]lectric utilities may participate in an
entity which owns such (qualifying amall
power production or cogeneration) facilities
with other persons, and such entity could
qualify under these definitions.

The test of this case is whether the entity
which owns the facility is primarily engaged
in the generation or sale of electric power
other than in connection with its nwnership
of the cogeneration facilities or small power
production facilities,
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Thus, either directly or through a
subsidiary company, an electric utility
could participate in the ewnership of a
qualifying cogeneration or amsall power
production facility. We note that under a
literal interpretation of the Conference
Committee’s statement, several electric
utilities could form a subsidiary which
owned small power production or
cogeneration facilities. Such a
subsidiary would constitute an entity
which is not primarily engaged in the
generation or sale of electric power
other than in connection with its
ownership of cogeneration or small
power production facilities. Under such
an interpretation, the subject facilities
would be eligible to receive qualifying
status. We believe, however, that the
thrust of Section 201 of PURPA is to
limit the advantages of qualifying status
to cogeneration and small power
production facilities which are not
owned exclusively by electric utilities or
their subsidiaries. Under the proposed
regulations, based on the proportion of
ownership by electric utilities. public
utility holding companies, or
subsidiaries of either, the Commission
will determine whether more than 50
percent of the entity which owns the
cogeneration or small power production
facility is comprised of these electric
interests. If it is, then the facilities may
not be granted qualifying status.

'§ 292.206 Qualifying requirements for
cogeneration facilities.

Section 292.206 sets forth the
requirements for qualifying cogeneration
facilities. Paragraph (a) provides that the
cogeneration facility must produce
electric energy and other forms of useful
energy (such as heat or steam) which
are used for industrial, commercial
heating or cooling purposes. These
standards are set forth in subsection
3(18)(A) of the Federal! Power Act, as
amended by PURPA. This definition
reflects the focus of PURPA on sales of
electricity by industrial or commercial
generating facilities. The key concept is
that electricity production as a co-
product of process heat or non-electric
energy forms may be more resource-
efficient than separate production of
electricity and other energy forms and,
when 80, should not be inhibited by
artificial barriers. Resource efficiency -~
translates generally to economic
efficiency. Hence, a major objective of
the Commission's rules is to help assure
that projects are economic, and
apecifically to assist potential
cogenerators in their evaluations of
project economic feasibility.

Paragraph (b) sets forth the same
limitations on utility ownership as apply

to amall power production facilities (see
Pp. 16-18, supra).

Paragraph (c) sets forth definitions for
terms used to provide efficiency
standards fer qualifying cogeneration
facilities. The Commission's concern
with the fuel efficiency of a qualifying
cogeneration facility is that the benefits
obtained by such a designation be

" matched by significant improvement in

resource utilization. Addition of a heat
recovery unit to a diesel engine exhaust,
or of a steam turbine generator unit to a
process heat waste gas stream might
constitute cogeneration in the strict
sense qf the term. but would only
represent a significant improvement in
resource utilization if a substantial
fraction of the energy potentially
available from the thermal stream is
actually recovered and used.
Consequently, threshold values of
efficiency and heat utilization are
proposed as a primary basis for
qualification of units using energy
resources of limited availability.
specifically natural gas and petroleum
Lower values may be justified by
presentation of evidence that the
specified levels are not practicab!y
attainable and that significant resource
congervation will be achieved.

For a cogeneration facility coupled to
an industrial process which operates in
a batch mode, the performance of the
facility shall be determined in terms of
average values over the duration of a
batch run. For any other cogeneration
process, the performance of the system .
shall be determined in terms of steady
state operation at rated capacity.

Subparagraph (1) defines “heat
engine” as a device which operates on a
thermodynamic cycle and converts heat
energy to mechanical energy.
Subparagraph (2) defines “efficiency of
a heat engine" as the ratio of the useful
output of a heat engine as mechanical
energy lo the sum of the energy inputs to
the heat engine. Subparagraph (3)
defines the “useful energy output of a
thermal process” as the difference
between the heat inputs to the process,
and the heat carricd away by the
heating medium. Subparagraph (4)
specifies that, in the use of energy in the

. form of fossil fuel, energy input is to be

measured by the lower heating value of
such fuel.

Finally, subparagraph (5) defines .
“overall energy efficiency” as the ratio
of the sum of all useful energy outputs
including the useful output of any
thermal process to the energy input to
the facility. Any energy used exclusively
in the thermal process of a topping
cycle, or exclusively in the heat engine
of a bottoming cycle (supplementary

filing) is not included as energy output
or energy input for the purpose of
determining the overall cogeneration
system efficiency.

A qualifying cogeneration facility may
be subject to fuel use regualtions
established under the Powerplant and
Industrial Fuel Use Act (FUA). Under
the Act, new powerplants or fuel
burning installations of a sinple unit
having a design fuel heat input of 100
million Btu's per hour or greater, or
which result in two or more units at the
same site having a combined design fuel
heat inpul rate of 250 million Btu's per
hour or greater. are prohibited from
burning natural gas or petroleum. unless
an exemption is provided by the
Secretary of Energy. FUA specifically
authorizes the Secrelarv to exempt
cogeneration facilities from the
prohibition if the benefits of
cogeneration are otherwise
unobtainable. The Economic Regulatory
Administration has 1ssued intenm rules
under which such exemptions might be
granted.

Under PURPA the Commission may
establish fuel use requirements for
qualifying cogenerators of any size, but
any such requirements regarding the use
of natural gas or petroleum would only
be effective at fuel heat input levels
below the thresholds established by
FUA for action by the Secretary of
Energy. At such lower levels. a fuel
burning installation that does not seek
classification as a qualified cogenerating
facility would not be subject to an FERC
rule and could burn natural gas or oil.
Hence, a restriction on the use of gas or
oil for cogeneration. imposed by the
Commission, could discourage
cogeneration at the lower heat input
levels, while not significantly reducing
the use of oil or natural gas. We
conclude that restrictions or
requirements on fuel use by qualifying
cogeneration facilities ure not
appropriate in this proposed rule.

Paragraph (d) sets forth efficiency
standards for cogeneration facilities
using bottoming cycles which use any
primary energy source except coal or
coal-dervied fuels. Because of the
abundance of this encrgy resource at
this time, we propose not to impose any
limit on the efficiency of such
cogeneration facilities and rather to let
the marketplace provide the motivation
for optimizaiton of efficiency.

For bottoming cycle cogeneration
facilities using energy resources other
than coal or coal-derived fuels to obtain
qualifying status, either the useful
energy output of the heat engine must be
no less than 15 percent of the difference
between the energy input to the facility
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and the useful energy output of the
thermal process, or the heat engine must
attain a minimum of 40 percent of the
ideal Carnot efficiency achievable with
the maximum and minimum temperaturs
experienced by the working fluid. In
either case, the overall cogeneration
facility energy efficiency must be no less
than 60 percent. :

Efficiency standards for cogeneration
facilities using topping cycles vary
depending on the primary energy source.
Paragraph (e} sets forth efficiency
standards for topping-cycle
cogeneration facilities using natural gas,
petroleum, or any derivative thereof as a
primary energy source. The prices of
these energy sources are subject to
government control, and therefore the
prices do not reflect replacement costs.
As a result the failure to limit the
benefits of qualificaiton to efficient
facilities might encourage
overconsumption of these fuels. To
prevent that result, we propose only to
qualify gas or oil burning facilities if:

(1) the useful energy output of the heat
engine is no less than 20 percent of the
energy input to the facility;

(2) the useful energy output of the
thermal process is no less than 45
percent of the heat energy discharged by
the heat engine; and

{3) the overall facility energy
efficiency is no less than 60 percent.

- The next category of topping-cycle
cogeneration facilities are those whose
primary energy source is characterized
by limited access. Use of these
resources by one cogenerator deprives
another, possibly more efficient
cogeneration facility of the opportunity
to use these particular energy sources.
As a result, we propose to impose
efficiency standards on facilities using
these resources. The proposed
standards are lower than those imposed
on facilities using oil or gas.

There is an additional need for
efficiency standards for facilities of over
30 megawatts electrical capacity which
use biomass or renewable resources,
and for which a condition of limited

access characterizes the primary energy,

source. For such facilities, efficiency
standards are necessary to ensure that
the facility represents a bona fide
cogeneration system, and not merely an
attempt to evade the 30 megawatt
statutory limit on exemption from
regulation for small power production
facilities. The proposed standard is
identical to that proposed for facilities
of all sizes nsing primary energy sources
characterized by limited acress. We do
not expect that this standard will
exclude any serious cogeneration

proposal from the benefits of qualifying
status.

Accordingly, in paragraph (f), we
propose that, for topping-cycle
cogeneration facilities over 30
megawatts using biomass, renewable
resources and waste other than
municipal waste, or geothermal energy
or any combination thereof, and for
topping cycle facilities of any size using
geothermal or municipal waste as their
primary energy source, efficiency
standards be set as follows:

{1) the useful energy output of the heat
engine must be no less than 15 percent
of the energy input to the facility:

(2) the energy output of the thermal
process must be no less than 40 percent
of the heat energy discharged by the
heat engine: and

(3) the overall facility energy
efficiency must be no less than 55
percent.

For cogeneration facilities using either
topping or bottoming cycles. using coal
or coal-derived fuel as the primary
energy source. There are no statutory
limits on efficiency for qualification. The
abundance of this energy resource
permits reliance on the market to
optimize efficiency.

Paragraph (g) sets forth a proposed
minimum size of 10 kilowatts (electric).

§ 292.207 Exemptions from qualifying
requirements.

This section provides that the
Commission may waive certain
requirements for qualification of
cogeneration or small power production
facilities, if it determines that waiver is
necessary to encourage conservation of
energy and optimization of efficiency of
use of resources. The Commission may
not waive the qualifying requirements
for small power production facilities
concerning the primary energy source of
the facility and limiting ownership to
persons not primarily engaged in the
generation or sale of electric power. We
propose that the ownership limitations
for cogeneration facililies similarly be
excepted from the waiver provisions
along with the statutory definition of a
cogeneration facility set forth in
§ 292.206(a).

§ 292.208 Procedures for determination
of qualifying status.

Section 292.208 sets forth the
procedures to be used for the
Commission to determine whether a
facility is to be granted a qualifying
status. Paragraph (a) provides that in
uncontested proceedings the
Commission shall issue an order
granting, denying or tolling the time for
issuance of an order within 90 days of

the filing of the application. Unless the
applicant requests that the presumptions
set for in § 202.205(b)(1) be rebutted, if
no order is issued within 90 days of the
filing of the application, it shall be
deemed to have been granted. If any
party.files a protest to an application,
the time for the issuance of an order is

.extended to 120 days. In the case of

contested applications, the provisions
for automatic granting of qualifying
status do not apply.

Under clause (2) if an applicant seeks
to rebut the presumptions concerning
facilities located at the same site for
purposes of compliance with the 80
megawatt maximum limit on small
power production facilitites. the
application will be treated as a
contested application. In that case. the
time for issuance of an order is extended
to 120 days and qualifving status is not
automatically granted if the Commission
does not issue a.1 order within that time
period.

§ 292.209 Modification of qualifying
facilities.

Paragraph {a) provides that the
Commission may revuohe the qualifving
status of a facility if it ceases to comply
with the qualifying requirements for
small power production or cogeneration
facilities. Paragraph (b) provides that,
prior to undertaking any substantial
alteration of a qualifving facility. a small
power producer or cogenerator may
apply to the Commission for a
determination that the facility. as
modified, will retain jts qualifying
status.

If a small power producer or .
cogenerator undertakes such changes
without obtaining prior Commission
approval, he must apply to the
Commission to retain qualifying status.
Under these procedures. the
Commission is attempting to assure that
facilities enjoying the benefits of
qualifying status continue to comply
with the standards for qualification. and
also to enable a qualifying facility to
undergo necessary changes with
assurance that its qualifying status will
no thereby be imperiled.



o e Pl W R e omu n L cn r e R e

THIS PAGE
WAS INTENTIONALLY
LEFT BLANK



APPENDIX F
PREAMBLE TO THE NOTICE OF PROPOSED RULEMAKING

The following pages contain the preamble to the "Notice of Proposed
Rulemaking on Small Power Production and Cogeneration — Rates and Exemptions"

(Docket No. RM 79-55, 44 Fed. Reg. 61190 (October 24, 1979)).
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission .

18 CFR Part 292
[Docket No. RM79-55]

Small Power Production and
Cogeneration—Rates and Exemptions

AGENCY: Federal Energy Regulatory.
Commission.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The proposed rules would
implement section 210 of the Public
Utility Regulatory Policies Act of 1978
(PURPA). The rules set forth rates for
the sale of electric energy between
qualifying small power production and
cogeneration facilities and electric
utilities, and provide for the exemption
of qualifying facilities from certain State
and Federal regulation. The proposed
rules also provide guidelines for the
interconnection arrangements between
qualifying facilities and electric utilities.
DATE: Written comments by December
1, 1979. Dates of the public hearings will
be announced at a later time.

ADDRESS: All responses to reference
Docket No. RM79-55, and to be
addressed to: Office of the Secretary.
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426. Locations of the
public hearings will be announced at a
later time.

FOR FURTHER INFORMATION CONTACT:
Adam Wenner, Executive Assistant to
the Associate General Counsel, 825
North Capitol Street, N.E., Washington.
D.C. 20426 {202) 357-8171.
SUPPLEMENTARY INFORMATION:

Issued: October 18, 1979.

Section 210(a) of the Public Utility
Regulatory Policies Act of 1978 (PURPA) -

<
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requires that the Commission prescribe
rules as it determines necessary to
encourage cogeneration and small
power production. requiring electric
utilities to offer to:

(1) Sell electric energy to qualifying
cogeneration facilities and qualifying
small power production facilities. and

(2) Purchase electric energy from such
facilities.

In addition. section 210(e} of PURPA
requires the Commission to prescribe
rules under which qualifying
cogeneration and small power
production facilities are exempted. in
whole or in part, from the Federal Power
Act. from the Public Utility Holding
Company Act of 1935. and from Staie
laws and regulations respecting the
rates or respecting the financial or
organizational regulation of electric
utilities, if the Commission determines
such exemption is necessary to
encourage cogeneration and small
power production.

On June 26, 1979. in Docket No. RM79-
54, the Commission issued proposed
_rules regarding the determination of
which cogeneration and small power
production facilities are qualifying
cogeneralion facilities or qualifying
small power production facilities. Such
qualifying facilities are entitled to avail
themselves of exemptions set forth in
section 210 of PURPA, and are eligible
for exemption from the incremental
pricing provisions of section 206(c) of
the Natural Gas Policy Act of 1978
(Order No. 49, § 282.203(e). issued
September 28, 1979, 44 FR 57726).

On June 27, 1979, in Docket No. RM79-
55, the Commission issued a Staff
discussion paper regarding issues
arising under section 210 of PURPA.’
The Staff discussion paper set forth
many legal and policy questions arising
under section 210 of PURPA. In addition
to those issues, comments received in
response to the Staff discussion paper
and in the public hearings held in San
Francisco. Chicago, and Washington,
D.C. in July, 1979 on this topic raised
new gquestions regarding the
Commission’s responsibility to exercise
its authority under section 210. The
Commission has taken into
consideration these questions and
comments in developing this proposed
rulemaking.

! The Staff discussion paper in Docket No. RM79-
55 concerned subjecls also addressed in this -
proposed rulemaking. Since interested persons may
submit in resp 1o this rulemaking. the
deaudline for the filing of comments on the Staff
discussion paper was not extended beyond the
original deadline of August 1. 1979,

Summary

The proposed rules provide that
electric utilities must purchase electric
energy and capacity made available by
qualifying cogenerators-and small power
producers at a rate reflecting the cost
that the purchasing utility can avoid as a
result of obtaining energy and capacity
from these sources, rather than
generating an equivalent amount of
energy itself or purchasing the energy
from other suppliers. To enable potential
cogenerators and small power producers
to be able to estimate these avoided
costs, the rules require electric utilities
to furnish data with regard to present
and future costs of energy and capacity
on their systems."

Thése rules also provide that eleclnc
utilities must furnish electric energy to
qualifying facilities on a non-
discriminatory basis, at a rate that is
just and reasonable and in the public
interest, and must provide certain types
of service which may be requested by
qualifying facilities to supplement or
back up those facilties’ own generation.

The rule exempts all qualifying
cogeneration facilities and certain
qualifying small power production
facilities from rate and certain other
regulations under the Federal Power
Acl, from the provisions of the Public
Utility Holding Company Act of 1935
related to electric utilities, and from
State laws regulating electric utility
rates and financial organization. .

The implementation of these rules is
reserved to the State regulatory
authorities and nonregulated electric
utilities. Within one year of the issuance
of the Commission’'s rules. each State
regulaiory authority or nonregulated
utility must implement these rules. That
implementation may be accomplished
by the issuance of regulations, on a
case-by-case basis, or any other means
reasonably designed to give effect to the
Commission’s rules.

The Commission observes that this
rulemaking represents an‘effort to
evolve concepts in a newly developing
area within rigid statutory constraints.
The Commission is attempting to afford
broad discretion to the State regulatory
antharities and nonregulated eloctric
utilities in recognition of the variety of
institutional, economic, and local
circumstances which may be affected by
this proposed rulemaking. In this regard.
the Commission seeks the fullest range
of comments on the legal authority of
propnsed Cammissinn action, and on the
technical and practical aspects of the
proposals set forth in this rulemaking.

Fl

Section-by-Section Analysis

Subpart A—Arrangements Between
Electric Utilities and Qualifying
Cogeneration and Small Power
Production Facilities under Section 210
of the Public Ultilities Regulatory
Policies Act of 1978.

§ 292.101 Scope.

Section 292.101(a) describes the scope
of Subpart A of Part 292 of the
Commission's rules. Subpart A applies
to sales and purchases of electric energy
and capacity between qualifying
cogeneration and small power
production facilities and electric
utilities: and aetions related to such
sales and purchases. Section 292.101(b)
provides that the authority of this
subpart does not preclude negotiated
agreements between qualifying
cogenerators or small power producers
and electric utilities which differ from
rates or terms which would otherwise
be required under this subpart.
Paragraph (b)(1) reflects the
Commission's view that the rate
provisions of section 210 of PURPA
apply only if a qualifving cogenerator or
small power producer chooses to avail
itself of the rights and protections set
forth in that section. An agreement
between an electric utility and a
qualifying cogeneraltor or small power
producer to conduct sales or purchases
at rates higher or lower, or under terms
or conditions different from those set
forth in these rules. does not violate the
Commission’s rules under section 210 of
PURPA. Nor would provisions of State
law or regulations which provide
different incentives for small power
production and cogeneration {than are
provided in the Commission’s rules) he
preempted. The Commission recognizes
that the ability of a qualifying
cogenerator or small power producer to
negotiate with an electric utility is
buttressed by the existence of the
statutory rights and protections of these
rules. and the righ! of State regulatory
agencies and nonregulated electric
utilities to provide further
encouragement of these technologies.

If. prior to the existence of the rights
and protections set forth in PURPA. a
cugenerator or small power producer
entered into a contractual agreement by
which hv recelved yulliclent financial
incentive to sell his electric output to a
utility, the encouragement of
cogeneration or small power production
does not require that he be given
additional incentives. Accordingly.
paragraph (b)(2) provides that Subpart A
will not affect the validity of any
contract between a qualifying
cogenerator of small power production
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facility and an electric utility. At the
expiration of the contract. a cogenerator
or small power producer will be able to
avail himself of these rules.

§ 292.102 Definitions.

This section contains definitions
applicable to Subpart A.

Paragraph (a) provides that terms
defined in PURPA have the same
meaning as they have in PURPA. unless
further defined in this part of the
Commission’s regulations. .

Subparagraph (1) defines a qualifying
facility as a cogeneration or small power
production facility which is a qualifying
facility under § 292.208 of the
Commission's regulations. Those
regulations implement section 201 of
PURPA, and are the subject of Docket
No. RM79-54.

Subparagraph (2) defines “purchase”
as the purchase of electric energy or
capacity from a qualifying facility by an
electric utility.

Subparagraph (3) defines “sale” as the
sale of electric energy or capacity by an
electric utility to a qualifying facility.

Subparagraph (4) defines “system
emergency” as a condition on a utility's
system which is likely to result in
disruption of service to a significant
number of customers or is likely to
endanger life or property.

Subparagraph (5) defines “rate” as
any price, rate charge, or classification
made, demanded, observed, or received
with respect to the sale or purchase of
electric energy or capacity, or any rule,
regulation, or practice respecting any
such rate, charge, or classification, and
any contract pertaining to the sale or
purchase of electric energy or capacity.

Subparagraph (6) defines “avoided
costs” as the costs to an electric utility
of energy or capacity or both which, but
for the purchase from a qualifying
facility. the electric utility would
generate or construct itself or purchase
from another source. This definition is
derived from the concept of “the .
incremental cost to the electric utility of
ulternative electric energy" set forth in
section 210(d) of PURPA. It includes
both the fixed and the running costs on
an electric utility system which can be |
avoided by obtaining energy or capacity
from qualifying facilities.

The costs which an electric utility can
avoid by making such purchases
generally can be classified as “'energy”
costs or “‘capacity’ costs. Energy costs
are the variable costs associated with
the production of electric energy
(kilowatt-hours). They represent the cost
of fuel, and some operating and
maintenance expenses. If, by purchasing
electric energy from a qualifying facility,
a utility can reduce its energy costs or

can avoid purchasing energy from
another utility. the rate for a purchase
from a qualifying facility is to be based
on those energy costs which the utility
can thereby avoid. .

Capacity costs are the costs
associated with providing the capability
to deliver energy: they consist primarily
of the capital costs of facilities. If a
qualifying facility offers energy of
sufficient reliability and with sufficient
legally enforceable guarantees of
deliverability to permit the purchasing
electric utility to avoid the need to
construct a generating unit. to enable it
to build a smaller. less expensive plant,
or to purchase less firm power from
another utility, then the rates for such a
purchase will be based on the net
avoided capacity and energy costs.?

There is considerable language in
both the statute and the Conference
Report, as well as the Federal Power
Act, in support of the proposition that
capacity payments are not only legally
permitted to be required by the
Commission, but also. at least in some
circumstances, mandated.

The Conference Report addresses the
calculation of the alternative cost
standard at some length. The final
paragraph of this section of the Report is
the following:

?“Nel avoided costs” are the excess of the total
costs of the system developed in accordunce with
the utility’s optimum capacity expansion plan,
excluding the qualifyving facility. over the system’s
total costs (before payment to the qualifying
facitity) developed in accordance with the utility’s
optimum capacity expansion plan including the
qualifying facility. This concept recognizes that the
energy cost associated with a deferred or avoided
unit may be different from the energy costs of the
qualifying facility which permitted that deferral or
avoidance. In determining an optimum capacity
expansion plan. a utility must consider both
capacity and energy costs in order to minimize the
anlicipated total system costs. In providing for
payments for evoided capacity. the Commission
uses the term "net avoided cost" in recognition of
the fact that varinug types of capacity will net
produce the same amount of energy. so thal some
change in the dispatch of generation may be

ary from the r ining plants after a planned
unit is deferred and the qualifying facility's capacity
is substituted along with other available capacity to
produce the same amount of energy at the minimum
cost. This is particularly true, for example, where
the capacity factor for the qualifving facility is less
than the planned capacity factor from a base load
{high capacity cosi—low energy cost} alternative
facility which is deferred. In such a case. although
adequate capacity may exist on the system due to
the purchase,from the qualifying facility in lieu of
the deferred base load unil, additional energy costs
may be incurred due to increased generation from
intermediate plants to make up the difference
between the planned generation from the base load
plant and the lesser total encrgy produccd by the
qualifying facility. Such increased energy cost is
appropriately recognized by providing for the
payment lo the qualifying facility of the net avoided
costs. In this way. the ratepayers are assured of
paying no mure than the total costs that would have
been incurred had the unit notl been deferred.

-5

The conferees expect that the Commission.
in judging whether the electric power
supplied by the cogenerator or small power
producer will replace future power which the
utility would otherwise have to generate
itself either through existing capacity or
additions to capacity or purchase from other
sources, will take into account the reliability
of the power supplied by the cogenerator or
small power producer by reason of any
legally enforceable obligation of such
cogenerator or small power producer to
supply firm power to the utility.?

The references to “additions to
capacity” and to obligations “‘to supply
firm power” (the rates for which, in this
Commission's experience, always
include a capacity component) lead the
Commission to the conclusion that,
under Section 210, capacity payments to
qualifying facilities can be required
under certain circumstances; and that a
utility’s refusal to make payments based
in part on avoided capacity payments
could be discriminatory.

In addition, the Commission notes
that the statutory language used in the
Federal Power Act uses the term
“electric eneigy” to describe the rates
for sales or resale in interstate
commerce. Demand or capacity rates
are a traditional part of such rates. The
term “electric energy” is used

" throughout-the Act to refer both to

electric energy and capacity. The
Commission does not find any evidence
that the term “electric energy™ in section
210 of PURPA was intended to refer only
to fuel and operating and maintenance
expenses, instead of all of the costs
associated with the provision of electric
service.

To interpret this phrase to include
only the energy would lead to the
conclusion that the rates for sales to
qualifying facilities only include the
energy component of the rate. It is the
Commission's belief that this was not
the intended result, and thus provides
an additional reason to interpret the
phrase electric energy to include both
energy and capacity.

§ 292.103 Availability of electric utility
system cost data.

In order to be able to evaluate the
financial viability of a cogeneration or
small power production facility, an
investor needs to be able to ascertain.
before construction of a facility, the
expected return on a potential
investment. This return will be
determined in part by the price at which
the qualifying facility can sell its electric
output. Under § 292.105 of these rules,
the rate at which a utility must purchase

?Conference Report on H.R. 4018, Public Ulilities
Regulatory Policies Act of 1978, H. Rep. No. 1750. 99.
95th Cong.. 2d Sess. {1978).
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that output is based on the utility's
avoided costs.

In order to provide data to qualifying
facilities which will assist them in
determining the utility's avoided costs,
§ 202.103(b) of the rules requires electric
utilities to make available to
cogenerators and small power producers
data concerning the present and
anticipated future costs of energy and
capacity on the utility's system. The
data required to be provided to -
determine these avoided costs will have
been prepared in compliance with the
Commission’s rules implementing
section 133 of PURPA.* This section will
thus, for the most part, require a table
presenting data already developed.

Section 133 of PURPA applies to each
electric utility whose total sales of
eleciric energy for purposes other than
resale exceeded 500 million kWh during
any calendar year beginning after
December 31, 1975, and before the
immediately preceding calendar year.
(The phrase "before the immediately
preceding calendar year" refers to the
year two years prior to the current year.
For example, if an electric utility
exceeded the 500 million kWh limit both
during 1976 and 1979, it must comply
with section 133 requirements in 1981.)
Section 290.102(d) of the Commission's
rules implementing section 133 of
PURPA granted an extension until June
30, 1982, to electric utilities covered by
that section having total sales of energy
for purposes other than resale of less
than 1 billion kWh in each of the .
calendar years 1978, 1977, and 1978.

The proposed coverage under
paragraph (a) of these regulations is the
same as that provided pursuant to
section 133 of PURPA and the
Commission’s rules implementing that
section, with an exception provided in
paragraph (c) as will be discussed.

Paragraph (b) provides that each
regulated electric utility must furnish to
the State regulatory authority, and
maintain for public inspection, data

‘Fur example, § 260.503th) ul ihe Cummissiun's
rules implementing section 133 of PURPA requires
such electric utilities to report marginal energy costs
for each month of the reporting period and for each
month of the next five years. Section 290.302(g) of
these rules requires electric utilities to report the
eslimated cusl, in dullars per kiluwalt of generation,
of generation units likely to be installed to meet
increases in peak demand. Section 290302[[)
requires the reporting of estimates, for the next ten
years of information regarding total system

pacily, and capacity to be supplied by other
utilities. "

$Docket No. RM78-8. issued June 5. 1979, granted
an extension until May 31, 1982, to electric utilities
having total caleo of eloctric energy for purpones
other than resale of less than 1 billion kilowatt-
hours in each of the calendar years 1876, 1977, and
1978. The Commission recently issued revised
regulstions in this docket which extended this date
to June 30, 1882.

related to the costs of energy and
capacity of the electric utility's system.
Each nonregulated electric utility must
maintain such data for public inspection.
Subparagraph (1) requires each .
electric utility to provide the estimated
avoided cost of energy on its system for
various levels of purchases from
qualifying facilities. The levels of-
purchases are to be stated in blocks of
one hundered megawatts or less for
systems with peak demand of 1000
megawatts or more, and in blocks
equivalent to not more than ten percent
of system peak demand for systems less
than 1000 megawaltts. This information
is 1o be stated on a cents per kilowatt-
hour basis, for daily and seasonal peak
and off-peak periods, for the
immecdiately preceding year, and on an _
estimated cents per kWh basis for the
current calendar year and for each of

‘the next five years.

Subparagraph (2} requires each
electric utility to provide its schedule for
the addition of capacity, planned
purchases of firm energy and capacity,
and planned capacity retirements for
each of the next 10 years.

Subparagraph (3) requires each
electric utility to provide the estimated
costs at completion, on the basis of
dollars per kilowatt, of planned capacity
additions, including planned firm
purchases.

Qualifying facilities may wish to sell
energy or capacity to electric utilities
which are not subject to the reporting
requirements of paragraph (b}. In that
event, paragraph (c) provides that, upon
request of a qualifying facility, an
electric utility not othcrwise covered by
paragraph (b) must provide sufficient
data to enable the cogenerator or small
power producer to determine the
utility's avoided costs. If such utility
refuses to supply the requested data, the
qualifying facility may apply to this
Commission for an order requiring that
the information be supplied. The
Commission, in considering such
applications, will take into account the
Lurden: un Lhe utility.

A non-generating electric utility which
does not own or plan to acquire
generating capacity may incorporate the
data provided by each of its supplying
utilities in fta compliance with the
provisions of this section. '

§ 292.104 Electric utility obligations
under this subpart.

Section 210(a) of PURPA provides that
the Commission shall prescribe rules
requiring electric utilities to offer to
purchase electric energy from qualifying
facilities. The Commission interprets
this provision to impose on electric
utilities an obligation to purchase all

electric energy and capacity made
available from qualifying facilities,
except during periods prescribed in
§ 292.105(e) and during system
emergencies.

There are several circumstances in
which a qualifying facility might desire
that the electric utility with which it is
interconnected not be the purchaser of
the qualifying facility's energy and
capacity, but would prefer instead that
an electric utility with which the
purchasing utility is interconnected
make such a purchase. If, for example,
the purchasing utility is a non-generating
utility, its avoided costs will be the price
of bulk purchased power ordinarily
based on an average figure representing
the average cost of energy and capacity
on the supplying utility's system. As a
fesult, the rate to the qualifying facility
would be based on those average costs.
If, however, the qualifying facility's
output were purchased by the supplying
utility, its output could replace energy
supplied by specific peaking units, and
its capacity might enable the supplying
utility to avoid the addition of new
capacity. The costs, and thus the
avoided costs, of peaking energy and
new capacity are generally greater than
system average figures.

Under these proposed rules, certain
small electric utilities are not required to
provide system cost data, except upon
request of a qualifying facility. If, with
the consent of the qualifying facility, a
small electric utility chooses to transmit
energy from the qualifying facility to a
second electric utility, the small utility
can avoid the otherwise applicable
requirements that it provide the system
cost data for the qualifying facility and
that it purchase the energy itself.

Accordingly, paragraph (d) provides
that a utility which receives energy or
capacity from a qualifying facility may,
with the consent of the qualifying
facility, transmit such energy to another
electric utility. However, if the first
utility does not transmit the purchased
energy or capacity, it retains the

+ purchase vbligatlun. Any electrle ulllity

to which such energy or capacity is

-delivered must purchase this energy
_under the obligations set forth in these

rules as if the purchase were made
directly trom the qualitying tacihty.®
The costs of transmission are not a
part of the rate which an electric utility
to which energy is transmitted is
obligated to pay the qualifying facility.

*The Commission notes that while a purchase
from @ qualifying farility moy have value as energy
and cepacity. what is actually Iransmitted to the
second utility is properly described as electric
energy. The utility to which energy is transmitted.
however, mus| pay rates based on energy and
capacity value.
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These costs are part of the costs of
interconnection, and are the
responsibility of the qualifying facility
under § 292.108 of these rules. However,
pursuant to agreement between the
qualifying facility and any electric utility
which transmits electric energy on
behalf of the qualifying facility, the
transmitting utility may share the costs
of transmission. The electric utility to
which the electric energy is transmitted
has the obligation to purchase the
energy at a rate which reflects the costs
that it can avoid as a result of making

‘such a purchage.

Paragraph (b) sets forth the statutory
requirement of section 210(a) of PURPA
that electric utilities offer to sell electric
energy to qualifying facilities. This
section creates a Federal right for
qualifying facilities to obtain electric
service, in addition to any service the
electric utility is obligated to provide
under State laws.

The Staff discussion paper dealt with
the issue of whether there is inherent in
section 210 of PURPA the authority to
order interconnections between electric
utilities and qualifying facilities, or
whether qualifying facilities must use
the procedures set forth in the new
sections 210 and 212 of the Federal
Power Act to gain interconnection.? The
Commission believes that the
requirement to interconnect is within the
legal authority of the Commission under
section 210 of PURPA, particularly
subsumed within the requirement to buy
and sell.-To hold otherwise would mean
that Congress intended to have
qualifying facilities go through an
extended and expensive proceeding
simply to gain interconnection, contrary
to the entire thrust of sections 201 and
210 of PURPA.

These sections evince the clear
Congressional intent to encourage
development of these desirable forms of
generation, and to have the commercial
development of these facilities proceed
expeditiously. In other words, Congress
has already made the judgment that
these kinds of facilities serve one of the
purposes of the Act as set out in section
101, viz, “the optimization of the
efficiency of use of facilities and
resources by electric utilities™, and it
would be both redundant and unduly
burdensome to have the sponsors of
individual facilities show in an
evidentiary hearing conducted under
section 210 of the Federal Power Act
that their project in particular would
serve this end (or one of the other
related goals established as criteria for
an interconnection order in section
210(c)(2)}. The purpose of an

*Staff discussion paper, supra., at 10-14. -

interconnection application, whether
under section 202 or 210 of the FPA, is to
secure service, whether emergency or
otherwise; and section 210 of PURPA
establishes the entitlement of a
qualifying facility to service from the
interconnected utility. In effect, the
proponents of the view that a qualifying
facility must apply under sections 210
and 212 of the FPA have the burden of
showing that Congress intended

-interconnection and the entitlement to

buy and sell be denied to a qualifying
facility which is unable to make the
showings required by those sections,
especially in light of the fact that a
previously interconnected customer
installing qualifying facilities would not
have to so apply.

This i8 not to say that all of the
protections that Congress has given the
target of an interconnection application
in sections 210 and 212 of the FPA are
necessarily absent from section 210 of
PURPA. The Conference Report on
section 210 states that customers of
utilities are not to be compelled to
subsidize qualifying facilities, and this
principle would seem to bear on the
question of who pays the costs of
interconnection as well as on the per-
unit price to be paid for energy. On the
other hand, the Conference Report
includes a proscription against
*“unreasonable rate structure
impediments, such as unreasonable
hook up charges.” This provides another
argument in favor of reading section 210
of PURPA as including interconnection
authority, since the elaborate cost
determination required under sections
210 and 212 of the FPA is redundant if
the costs of interconnection are viewed
simply as a feature of the rate structure
with the charge therefor based on the
cost of the utility. However, the
Commission does view section 210 of
the FPA as an alternate avenue for
remedy available to any qualifying
facility which wishes to apply under it.

The obligation to interconnect can be
part of either an electric utility's option
to purchase from or sell to a qualifying
facility. With regard to the obligation to
sell, State law ordinarily sets out the
obligation of an electric utility to
provide service to customers located
within its service area. The Commission
believes that State law will normally
impose on an electric utility the
obligation to interconnect and that the
Commission's proposal will not. in most
instances, impose any additional
obligation on electric utilities.

As noted in the Staff discussion paper,
by installing certain equipment, an
electric utility can be protected from
disruption of its operations caused by a

F-7

qualifying facility. The Commission has
not received comments which disagree
with this understanding. Therefore,
through the allocation of the costs
associated with such equipment to the
qualifying facilities, as provided in

§ 292.109, and through the imposition of
standards for operating reliability under
§ 282.110, appropriate physical and
financial protection for the electric
utilities is provided in the Commission's
proposed rules.

Several commentors urged that the
Commission require electric utilities to
offer to operate in parallel with a
qualifying facility. By operating in
perallel, a qualifying facility is enabled
automatically to export any electric
energy which is not consumed by its
own load. Therefore, provided that the
qualifying facility complies with the
standards set forth in § 292.110
regarding operating reliability. the
Commission proposes in paragraph {e)
that electric utilities be required to offer
to operate in parallel with a qualifying
facility.

§ 292.105 Rates for purchases.

Section 210(b) of PURPA provides that"
in requiring any electric utility to
purchase electric energy from a
qualifying facility, the Commission must
insure that the rates for such purchases -
be just and reasonable to the electric
consumers of the purchasing utility. in
the public interest, nondiscriminatory to
qualifying facilities, and that they nnt
exceed the incremental costs of
alternative electric energy (the costs of
energy. which, but for the purchase. the
utility would generate from another
source).

Types of Purchases

In impelementing this statutory
standard, it is helpful to review industry
practice respecting sales between
utilities. Sales of electric power are
ordinarily classified as either firm sales,
where the seller provides power at the
customer's request, or non-firm power
sales, where the seller and not the buyer
makes the decision whether or not
power is to be available. Rates for firm
power purchases include payments for
the cost of fuel and operating expenses.
and also for the fixed costs associated
with the construction of generating units
needed to provide power at the
purchaser’s discretion. The degree of
eertainty of deliverability required o
constitute “firm power” can ordinarily
be obtained only if a utility has several
generating units a:.d adequate reserve
capacity. The capacity paymenl, or
demand charge, will reflect the cost of
the utility’s generating units and the
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associated costs of assuring that firm
power will be available on demand.

In contrast, the ability to provide
electric power at the selling utility's
discretion imposes no requirement for
the construction of capacity on the
seller. In order to provide power to
customers at the seller’s discretion, the
selling utility needs only to provide for
the cost of operating its generating units.
These costs, called “energy” costs,
ordinarily are the ones associated with
non-firm sales of power.

Purchases of power from qualifying
facilities will fall somewhere on the
cuntinuuin between these tweo typeo of
electric service. Thus, for example, wind
machines that furnish power only when
wind velulily eaveeds twelve nules per
hour may be so uncertain in availability
of output as only to permit a utility to
avoid generating an equivalent amount
of energy. The utility must continue to
provide capacity that is available to
meet the needs of its customers. Rates
for such sporadic purchases should thus
be based on the utility system's avoided
incremental cost of energy (system
lambda), and not based on avoided
capacity.

On the other hand, photovoltaic cells,
although subject to some uncertainty in
power output, have the general
advantage of providing their maximum
power.coincident with the system peak
when used on a summer peaking system.
The value of such power is greater to the
utility than power delivered during off-
peak penodp Since the need for
capacity is based on system peaks, the
qualifying facility's coincidence with the
system peak should be reflected in the
allowance of some capacity value and
an energy component that reflects the
avoided energy costs at the time of the
peak.

A facility burning municipal waste or
biomass can operate more predictably
and reliably than solar or wind systems.
It can schedule its outages during times
when demand on the utility’s system is
low. If such a unit demonstrates a
degree of reliobility that would permit
the utility to defer or avoid construction
of a generating unit ar the purchase of
firm power from another utility, then the
rate for such a purchase should be
based on the avoidance of both energy
and the capacity costs.

In order to be able to defer or mnrnl
the construction of new generating units,
a utility must obtain a commitment,
sufficiently ahead of the lead time for
the construction of its own new
capacity, that provides contractual or
other legally enforceable assurances
that capacity from alternative sources
will be avaie,able. If a qualifying facility
makes such a commitment, the

Commission believes that, as a matter of
both policy and interpretation of section
210, the qualifying facility is entitled to
receive rates based on the utility's
avoided costs resulting from the
capacity the qualifying facility supplies.
Moreover, if a cogenerator or small
power producer were permitted to
receive only the energy (fuel, and
operating and maintenance) expenses
which the purchasing utility can avoid—
while the cogenerator or small power
producer must himself invest in new,
and oftern highly capital-intensive,
machinery—these potential sources of
euergy may go undeveloped. In light of
the Commission’s statutory obligation to
encourage cogeneration and small
power pruducilun, the Cunnissivu
believe that a proper interpretation of
“the incremental costs of alternative
electric energy” requires that, when
purchases of energy can substitute for
intermediate, or base-load, the rate to
the cogenerator or small power praducer
include the net avoided capacny and
energy costs.

If a qualifying facility opts to receive
rates based on avoided energy costs,
such rates should reflect the energy
costs of the electric utility's units which
otherwise would have been operated.
The Commission believes that there are
a variety of acceptable ways to carry
out this policy at the State level. The
general concept here is thal rates for
purchases from the qualifying facility
would be hased on the highest energy
cost unit then operating. The qualifying
facility would continue to be dispatched
unti] the cost of energy from the utility’s
generating unit with the highest energy
costs is lower than the price at which
the qualifying facility wishes to sell.

The Commission neither expects nor
requires that the determination of
utilities’ avoided costs will be so
precise. By definition, these costs are
based on estimates of costs which
would be incurred if certain events were
to take place. Electric rates are
ordinarily calculated on the basis of
averaging. So long as a rate for
purchases reasonably accounts for the
avoided costs, and doés fiot fail to
provide the required encouragement of
cogeneration and small power
production, it will bé considered as
implementing these rules.

Paragraph (a] therefore provides that
the statutory requirements regarding
rates for ?urchases of energy and
capacity from a qualifying facility are
satisfied if the rate reflects the avoided
costs resulting from such a purchase as
determined on the basis of the cost of
energy and capacity set forth pursuant
to § 292.103(b) or (c).

F-8

Method of Implementation

The Commission is required under
section 210 of PURPA to prescribe rules
requiring electric utilities to offer to sell
electric energy to and purchase electric
energy from qualifying facilities.
Paragraphs (b) and (c) of section 210 set
forth the standards regarding the rate at
which such purchases and sales shall be
made. The implementation of
Commission rules promulgating these
standards is reserved to the State
regulatory authorities and non-regulated
utilities, which are required under
section 210{(f) to implement the
Commission's rules.

One major area of concern expressed
in comments received from electric
utilities, cogenerators and small power
producers, and State regulatory
authorities has been that the
Commission's rules should state general
principles sufficient to leave the states
and non-regulated utilities flexibility.®
The basis for this recommendation is the
need for experimentation in a new
technological area and in an area that is
subject to a variety of State procedures,
the diverse nature of cogeneration and
small power production systems, and -
the differences in the costs of energy
and capacity on individual electric
systems. As a result, while we herein
propose that, for example. capacity
costs must be paid if a utility can
actually avoid the construction or
purchase of capacity. our rules will not
dictate the method by which such a
payment is to be determined. Rather the
Commission proposes to leave the
seleclion of a methodology to the States
and nonregulated electric utilities. with
the understanding that should a State or
nonregulated utility not fulfill the intent
and purposes of our rules und of section
210 of PURPA, the Commission and
others have available the enforcement
power set forth in section 210(h) of
PURPA to assure compliance.
Additionally, the Commission is
authorized to revise these rules in the
future to pravide greater specificity to
these rules if that is necessary.

Paragraph {b) requires electric
utilities, on request of a qualifying
facility, to promulgate a tariff or other
method for establishing rates for
purchases from qualifying facilities of
ten kilowatts or less. In Docket No,
RM79-54 the Commission proposed a
minimum size limitation for qualifying
facilities of ten kilowatts. However,

*Comments of American Electric Power. filed
Augusl 1. 1979, 4t 2-3; Comments of Electric
Consumer Resource Council (ELCON). filed August
1.1978. el 8; Comments of the National Association
of R y Utility Ci issi s (NARUC]. filed
Augusl 1. 1979, at 2-5.
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comments received in response to that
proposed rulemaking indicate that such
a limitation could hamper the
development of auxiliary solar and wind
power units. Without finally determining
that question in this rulemaking, it
appears to the Commission that the
burden of interconnected operation on
both utilities and qualifying facilities
can be minimized if standard tariffs are
used.

Some utilities already have such
tariffs in effect. For units of ten
kilowatts or less, it is likely that few
changes in the utility’s distribution
system would be required. For example,
an electric utility might offer to permit
certain customers to reverse their
electric meters, thus permitting
consumption by the customer. While the
Commission will deal more extensively
with the matter of a size limitation for
qualifying facilities in its final rule in
Docket No. RM79-54, the Commission
solicits comment here on the merits of
requiring utilitics to promulgate tariffs
for qualifying facilities of ten kilowatts
of less.

Paragraph (c} concerns & problem
arising in the implementation of the
concept of avoided costs. At the time
that a qualifying facility delivers electric
energy to an electric utility, that utility
can determine its system lambda and
thus calculate the costs it can avoid-by
making the purchase. Subparagraph (1)
therefore provides rates for purchases
made on an "as available” basis may be
based on the purchasing utility's
avoided energy costs.

In order to establish certainity of
future revenue. a qualifying facility
might seek to obtain a contract from a
utility providing that the utility will pay
a cerlain price for energy from a
qualifying facility. under specified terms
and conditions. Indeed, a qualifying
facility desiring to obtain capacity credit
must provide the purchasing utility with
assurance that such capacity will
continue to be available. "+

In the case of future purchasecs
pursuant to a legally enforceable
obligation, the utility's avoided energy
or capacity costs may be based on the
costs of production facilities which are
not built and for which the only
available cost data are estimates. When
the qualifying facility actually supplies
electricy, the utility's avoided costs may
deviate from these estimated figures..
The Commission believes that these
potcntial deviations aie a nurmal result
of risk allocation resulting from
contractual commitments or other legal
obligations, and believes that they must
be permitted if the Commission is to
fulfill its mandate to encourage
cogeneration and small power

production. Accordingly, subparagraph
{2) provides that rates for such
purchases may be based on future
estimated utility costs of energy or
capacity regardless of whether these
estimated costs actually track the actual
costs that are incurred.

Paragraph (d) sets forth factors on the
basis of which the State regulatory
authority or nanregulated utility should
determine a utility's avoided costs.
These principles relate both to the
quality of power available from the
qualifying facility and its ability to
displace or replace energy and capacity
on the utility's system.

Subparagraph (1} deals with the
availability of capacity from a qualifying
facility dusing system daily and
seasonal peak periods. If a qualifying
facility can provide energy to a utility
during peak periods when the electric
utility is running its most expensive
generating units, this energy has a
higher value to the utility than energy
supplied during offpeak periods during
which only units with lower running
costs are operating. Ideally, the rates for
purchases would reflect the cost in the
purchasing utility’s system at the precise
moment when such energy is supplied.
The metering equipment that would be
required 1o ascertain these times of
delivery with the requisite specificity
may be either unavailable or
prohibitively expensive. To the extent
that such metering equipment is
available, however, the State or
nonregulated utility should take into
account the time at which the purchase
from a qualifying facility is made.

Clauses (i), (ii). (iii). (iv). and (v) deal
with the reliability of a qualifying
facility. When an electric utility
provides power from its own generating
units or from those of another electric
utility. it normally controls the
production of such power from a central
Incatinn The ability to oo control power
production enhances a utility's ability to
respond to changes in demand and
thereby enhances the value of that
power to the utility. A qualifying facility
may be able to enter into an
arrangement with the utility which gives
the utility the advantage of dispatching
the facility.*

Clause (ii) refers to a qualifying
facility’s ability and willingness to
provide power and energy during system
emergencies. Section 292.109 of these-
proposed regulations concerng the
provision of electric services during
system emergencies. It provides that, to
the extent that a qualifying facility is
willing to forego its own use of energy

*See comments of Hawalian Electric (‘:om_nany.
filed July 27,1978, at 2.

during system emergencies and provide
power to a utility’s system, the rate for
purchases from the qualifying facility
should reflect the value of that service.
Small power production and
cogeneration facilities could provide
significant back-up capability to electric
systems during emergencies. One
benefit of the encouragement of
interconnected cogeneration and small
power production may be to increase
overall system reliability during such
emergency conditions. Any such benefit
should be reflected in the rate for
purchases from such qualifying
facilities.

Clause (iii) deals with periods during
which a qualifying facility is unable to
provide power. Electric utilities schedule
maintenance outages for their own
generating units at periods during which
demand is low. If a qualifying facility
can similarly schedule its maintenance
outages during periods of low demand,
or during periods in which a utility's
capacity will be adequate to handle
existing demand. it will enable the
utility to avoid the necessity to provide
redundant capacity. With regard to
forced or unscheduled outages,
addressed in clause (iv). it is clear that a
utility cannot avoid the construction or
purchase of capacity if it is likely that
the qualifying facility which would
replace such capacity may go out of
service during the period when the
utility needs its power to meet demand.
Based on estimated and demonstrated
reliability of the qualifying facility, the
rate for purchases from a qualifying
facility should be adjusted to reflect its
forced and scheduled outage rate.

Subclause {v) refers to the lenght of
time during which the qualifying facility
has contractually or otherwise
guaranteed that it will supply energy or
capacity to the electric utility. A utility-
owned generating unit normally will
supply power for the life of the plant, or
until it is replaced by more efficient
capacity. In contrast. a cogeneration or
small power production unit might cease
to produce power as a result of changes
in the industry or in the industrial
processes utilized. Accordingly, the
value of service from the qualifying
facility to the electric utility will be
affected by the degree to which the
qualifying facility contractually insures
that it will continue to provide power. In
order to provide capacity value to an
electric utility a qualifying facility need
not necessarily agree to provide power
for the life of the plant. A utility's
generation expansion plans normally
include temporary purchases of firm
power from other utilities in years
preceeding the addition of a major
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generation unit. If a qualifying facility
contracts to deliver power, for example,
for a one year period, it may enable the
purchasing utility to avoid entering into
a bulk power purchase arrangement
with another utility. The rate for such a
purchase should thus be based on the
price that such power is purchased. or
can be expected to be purchased, based
upon bona fide offers from another
utility.

Subparagraph (2) concerns the
relationship of energy or capacity from &
qualifying facility to the purchasing
electric utility's need for such energy or
capacity. If an electric utility has
sufficient capacity to meet its demands
and is nof planning to add any new
oapaoity to ite gyetem, than the
availahility of capacity from qualifying
facilities will not immediately enable
the utility to avoid any capacity costs.'®
This is not to say that electric utilities
with systems which have excess
capacity need not make purchases from
qualifying facilities; qualifying facilities
may obtain payment for the avoided
energy costs on a purchasing utility's
system. Utility systems with excess
capacity normally have intermediate or
peaking units which use fossil fuel. As a
result, during peak hours the energy
costs on the systems are high, and thus
the rate to a qualifying utility from
which the electric utility purchases
energy should similarly be high In
addition, an electric utility system with
excess capacity may nevertheless plan
to add new, more efficient capacity to
its system. If purchases from qualifying
facilities enable a utility to defer or
avoid these new planned capacity
additions the rate for such purchases
should reflect the avoided costs of these
additinns.

Clause (i) of subparagraph {2) refers to
the aggregate capability of capacity
from qualifying facilities to displace
existing or planned utility capacity. In
some instances, the small amounts of
capacity provided from qualifying .
facilities taken individually might not
enable a purchasing utility to defer or
avoid scheduled capacity additions or
purchases. The aggregate capability of
such purchases, may, however, be
sufficient tc permit the deferral or
avoidance of a capacity addition.
Moreover, while an individual qualifying
facility may not provide the equivalent
of firm power to the electric utility, the
diversity of these facilities may .
collectively reflect the equivalent of firm
power. The States and nonregulated
utilities should attempt to devise rate

*Such avallability may, however, permit the
utility ta advance the retirement of its least effective
units. .

mechanisms which will appropriately
compensate qualifying facilities whose
aggregate capacity enables the
purchasing utility to defer or avoid
capacity additions.

Clause (ii) refers to the fact that the
lead time associated with the addition
of capacity from qualifying facilities
may be less than the lead time that
would have been required if the
purchasing utility had constructed its
own generating unit. Such reduced lead
time might produce savings in the
utility’s total power production cost.

Subparagraph (3) addresses the cost
of savings resulting from line losses. In
determining an appropriate rate for
purchases from a qualifying facility the
rate should rellect the cost savings
actually accruing to the electric utility. if
energy produced from a qualilying
facility undergoes line losses such that
the delivered power is not equivalent to
the source of power it replaces, then the
qualifying facility should be reimbursed
only for the eguivalent ammount. If the
load served by the qualifying facility is
closer to the qualifying facility than it is
to the utility, it is possible that there
may be net savings resulting from
reduced line losses. In such cases, the
rates should be adjusted upwards.

Subparagraph (4) provides that an
electric utility will not be required to
purchase energy and capacity from
qualifying facilities during periods in
which such purchases might result in net
increased operating costs to the electric
utility. Identification of these periods
will be made by the State regulatory
authority which has jurisdiction over the
utility or by the nonregulated electric
utilities. Comments received in tesponse

. 1o the Staff discussion paper noted that "

if, for example, during lyw load periods,
& ulilily were operating a nuclear plant
as its most expensive unit, and were
forced to cut back output from such a
unit in order to accommodate a
purchase from a qualifying facility, the
utility would experience increased costs
in increasing the output from the nuclear
facility when the system demand
increases.! .

Thus, because the avoided cost is zero
or actually involves expense to the
utility, requiring the utility to purchase
energy {rom a qualifying facility during
such a perlod would nol be just aud
reasonable to the consumers of the
electric utlity, because It would result fn
increased costs to the system's rate
payers. Under the proposed § 292.104(a)
an electric utility would not be required
to make energy purchases during such a
period.

"' Comments of Commonwealth Edisob Coipany.
filed August 1, 1970 81 4.

F-10

Tax Issues

The Statement of the Committee of
Conference states that
¢ ¢ * the examination of the level of rates
which should apply to the purchase by the
utility of the cogenerator’s or the small power
producer's power should not be burdened by
the same examination as are utility rate
applications to determine what is the just and
reasonable rate that they should receive for
their electric power.

We note that section 301(b){2) of the
Energy Tax Act of 1978 '* made eligible
for increased business investment tax
credit certain property that may be used
by small power producers or
cogenerators. However, section
J01(bI(2)B) excludes from such
eligibitity proparty “whirh ig pnhlir
utility property (within the meaning of
section 46{f)(5) of the Internal Revenue
Code of 1954)."” ¥ As a result, if a
qualifying facility were to be classified
as a public utility under section 46(f)(5)
of the Internal Revenue Code, it would
not be eligible for the increased
investmenttax credit otherwise
available.

The Commission notes that a recent
change '*in Treasury Department
regulations amended the definition of
the exclusion "public utility property”
for purposes of eligibility for the
investment tax credit so as to exclude
(from the definition] property used in the
business of the furnishing or sale of
electric energy if the rates are nnt
subject to regulation that fixes a rate of
return on investment. Prior to the
change, any rate regulation made
property subject thereto {and involved
in the furnishing or sale of energy)
public utility property.

The Commission observes that the
rates for purchases set forth in this
rulemaking for purchases of energy from
qualifying facilities are not based on a
rate of return on investment. As a result,
the Commission believes that property
owned by qualifying facilities should not
be classified as public utility property
under section 46(f)(5) of the Interna}
Revenue Code of 1954. If such property
is not classified as public utility
praperty. the qualifying facility will he
eligible to receive the additional
investment tax credit set out in section
301(b) of the Energy Tax Act of 1978.
The Commission wishes to express'its
opinion on this matter in an offort to
further encourage cogeneration and
small power production by means of this
rulemaking process.

"Pub. L. No. 95-618. 26 U.S.C. §§ 46. 48,
November 9. 1978.

1321 U.S.C. § 48(e)(3)(b).

¥ Treasury Reg. § 1.48-3(g){2). T.D. 7602 {March
23.1979).
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§ 292.106 Rates for sales.

Section 210(c) of PURPA provides that
the rules requiring utilities to sell
electric energy to qualifying facilities
shall ensure that the rates for such sales
are just and reasonable, in the public
interest, and nondiscriminatory against
qualifying cogenerators or small power
producers. As noted in the Staff
discussion paper,'® this section
contemplates rates formulated on the
basis of traditional ratemaking (i.e., cost
of service) concepts.

Paragraph (a) provides that rates for
sales from electric utilities to qualifying
facilities shall not be discriminatory
against such facilities in comparison to
rates to other customers served by the
electric utility. Paragraph (a) also states
that such rates shall be just and
reasonable and in the public interest.

A qualifying facility is entitled to
purchase back-up or standby power at a
rate which reflects the probability that
the qualifying facility will or will not
contribute to the need for utility
capacity and the use of utility
capacity.'® Thus, when the utility must
reserve capacity to provide service to a
qualifying facility, the costs associated
with that reservation are properly
recoverable from the qualifying facility
if the utility would assess these costs to
non-generating customers.!?

Paragraph (b) provides that electric
utilities must provide to qualifying
facilities any services which would be
provided by the electric utility to a retail
customer who does not have his own
generation.

Normally the determination of an
appropriate rate to a class of customers
is based on an examination of load data
relating to such customers. At this time,
however, even those utilities which have
good load data regarding existing
customer classes do not have load data
regarding usage by qualifying
cogeneration and small power
production facilities. Until such data is
collected. the Commission believes that
rates for sales to qualifying facilities

should be at least as favorable as those ~

available v ulility custumers having
comparable load characteristics or
falling under similar load classifications.
Paragraph (c) sets forth certain types
of service which electric utilities are
required to provide to qualifying -
facilities even if such types of service
are not provided to other customers.
These types of service.are:
supplementary power, back-up power,

12 G1a{Y discussion paper, supra, 8t 14-20."

'*Comments of ELCON (Electricity Consumer
Resource Council), filed August 1. 1879, at 5.

" Commenits of U + Power C
August! 1. 1979, at 3.

y. filed

interruptible power, and maintenance
power. The Commission believes that
this requirement is necessary to
encourage small power production and
cogeneration.

Supplementary power is power used
by a facility in addition to that which it
ordinarily generates on its own. Thus, a
cogeneration facility with a capacity of
ten megawatts might require five more
megawatts from a utility on a continuing
basis to meet its electric load of fifteen
megawatts. The five megawatts supplied
by the electric utility would normally be
provided as supplementary power.

Back-up power is power available to
replace power generated by a facility's
own generation equipment. In the
example provided above, a cogeneration
facility might contract with an electric
utility for the utility to have available
ten megawatts, should the cogenerator's
units experience an outage.

Interruptible power is power supplied
by a utility on an “as available" basis.
Because interruptible power normally is
sold at a lower rate, a qualifying facility
may wish to cease operations when
utility power is interrupted rather than
pay the higher rate necessary to assure
firm supplementary supplies.

Maintenance power is supplied during
scheduled outages. By prearrangement,
a utility can agree to provide such
power during periods when the utility's
other loads are low, thereby avoiding
the imposition of large demands on the
utility during peak periods.

Paragraphs {d)(1) and (d)(2) provide
that rates for sales of back-up or
maintenance power shall not be based
on the assumption that forced outages or
other reductions in output by each
qualifying facility on an electric utility's
system will occur simultaneously or on
the assumption that they will occur
during the system peak. Like other
customers, qualifying facilities have
intraclass diversity. In addition, because
of the variations in size and load
requirements among various types of
qualifying facilities, such facilities will
have interclass diversity. :

The effect of such diversity is that an
electric utiliity supplying back-up or
maintenance power to qualifying
facilities will not have to plan for
reserve capacity to serve such facilities
on the assumption that every facility
will use power at the same moment. The
Commigsion believes that probabilistic
analysis of their demand will show that
a utility need not reserve capacity on a
one-to-one basis to meet back-up
requirements. Paragraphs (d)(1) and

"(d)(2) prohibit utilities from basing rates

un the unsupported assumption that
qualifying facilities will impose
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demands simultaneously and at system
peak.

Paragraph {d)(3) provides that rates
for sales from an electric utility to a
qualifying facility shall take into
account the extent to which a qualifying
facility has coordinated periods of
scheduled maintenance with an electric
utility. If a qualifying facility
coordinates periods of outage with an
electric utility the demand that the
qualifying facility imposes on the
utility’s system will not create capacity
requirements to the same extent that
such a demand would create if the
utility were required to provide such .
service without prior notice.

§ 292.107 Simultaneous purchase and
sale.

Section 292.107 deals with the
situation referred to in the Staff
discussion paper in which a cogenerator
or small power producer desires to sell
all of its output to a utility and purchase
all of its needs from the utility
simultaneously. As observed in the Staff
discussion paper, and efficient use of
society's resources requires that when
there is a need for additional capacity.
and a utility's customer can construct a
new plant more cheaply than the utility
can, he should be encouraged to do so.'®
A qualifying facility may have
previously used a portion of its electric
output to supply its own power needs.
That it chose to generate its own electric
power, rather than purchase such power
from an electric utility, indicates that
there were sufficient economic
incentives to so act. To permit such a
facility to sell that portion of its electric
output to the utility at the utility's
avoided costs and replace that
electricity from the electric utility at
non-incremental (and presumably
lower) rates would increase the
purchased power costs of the pruchasing
utility and thus would increase the rates
charged to the utility’s other customers.
The Commission believes that it is not
necessary to the encouragement of
cogeneratinn and small power
production that a qualifying facility be
permitted to obtain avoided cost-based
rates for this portion of its electric
output. Accordingly, the Commission
proposes that for energy generated by a
new facility or by capacity installed
after the date of issuance of these rules,
a qualifying facility be permitted to sell
its output at rates established under the
section 210(b) of PURPA pricing
mechanism while simultaneously
purchasing electric energy from a utility
pursuant to its retail rate schedules.

#StafT discussion paper, supro at 24-25.
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§ 292.108 Costs of interconnection.

Paragraph (a) defines .
“interconnection costs" as the
reasonable costs of connection,
switching, metering, transmission, safety
provisions and other costs to an electric
utility resulting from interconnected
operation between an electric utility and
a qualifying facility.

Paragraph (b) states that each
qualifying facility must reimburse any -
electric utility which purchases capacity
or energy from the qualifying facility for
any interconnection costs. These costs
are limited to the net increased costs
imposed on an electric utility compared
to those it would have incurred had it
generated the energy itself or purchased
an equivalent amount of energy or
capacity from another source.

If, with the consent of a qualifying
facility. an cloctric utility elects to
transmit energy from the qualifying
facility to another electric utility, the
costs of transmission constitute
interconnection costs as defined in this
paragraph. Under paragraph (b), these
costs must be borne by the qualifying
facility unless the transmitting utility
agrees to share them.

The cost responsibility of the
qualifying facility was well summarized
in comments by The Southern Company:

We believe that the interconnection costs
which should be addressed in the rules are
those incremental costs that go beyond the
cost to the system for connecting a normal
(i.e.. no generation) customer. These costs
will include the additional relaying.
switching, metering. line, and protective
equipment—inclusive of equipment
changeout cost—required in the general
vicinity of the facility because of the
customer’s genefation. Kecognition must be
given to the fact that protection goes beyond
the protection of equipment and personnel of
the qualifying facility and utility. The rules

- also must provide for the protection of other
customers of the utility that may be affected
by the operation of the qualifying facility.®

Thus, it is only the additional costs
which result from interconnected
operation for which the qualifying
facility is responsible; if the utility
would have provided retail service to
the customer, those expenses may not
be assessed against the qualifying
facility merely because the facility is
also supplying power and enetgy. if,
however, as a result of the qualifying
facility's export of power, the utifity is
required to install additional switching,
safety or other equipment, the qualifying
facility is responsible for those
expenses. .

Paragraph {c) provides that a
qualifying facility must reimburse an

il o

: ts of The South
30.1979, at 5.

n C y. filed july

electric utility which sells capacity or
energy to the qualifying facility for
interconnection costs resulting from
such sale. Ordinarily, the service
obligation of an electric utility will
contain standard procedures for the
allocation of interconnection costs
between a retail customer and the
electric utility. Paragraph (c) also
provides that interconnection costs to
qualifying facilities shall not be -
discriminatory in relation to the
practices of the electric utility with
regard to other retail customers.

§ 292.109 System emergencies.

Paragraph (a) provides that. except as
provided under section 202(c) of the
Federal Power Act or pursuant to a

‘contract or agreement between a*

qualifying facility and an electric utility,
no qualifying facility shall be compelled
to provide energy or capacity to the
electric utility during an emergency
beyond the extent provided by
agreement between the qualifying
facility and the utility.

Many comments from cogenerators
and small power producers expressed
concern that, during a system
emergency, they might be required to
make available all of their generation to
the utility. Such a requirement might
interrupt industrial processes with
resulting damage to equipment and
manufactured goods. Many industries
install their own generating equipment
in order to insure that even during a
system emergency, their supply of
power is not interrupted. To put in
jeopardy the availability of power
because of the facility's ability to
provide power to the system during non-
emergency periods would result in the
discouragement of interconnected
operation and a resultant
discouragement of cogeneration and
small power production. The
Commission therefore proposes that the
qualifying utility’s obligation to provide
power be established through contract.

In order to receive full credit for
capacity, a8 qualifying facility must offer
power during system emergencies to the
same extent that it has agreed to
provide power at the purchasing utility's
discretion. For example, a 30 megawatt
cogoneralor may require 20 megawatts
for its own industrial purposes, and thus
may coutract to provide 10 inegawatls of
capacity to the purchasing utility. During
an emergency, the cogenerator must
provide the 10 megawatts contracted for
to the utility; it need not disrupt its
industrial processes by supplying its full
capability of 30 megawatts. Of course, if
it should so desire, a cogenerator eovld
contractually agree to supply the full 30
megawatts during system emergencies.
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The availability of such additional back-
up capacity should increase utility
system reliability, and should be

_accounted for in the utility's ra:2s for

purchases from the cogenerator.
Paragraph (b) provides that an electric
utility may discontinue purchases from a
qualifying facility during a system
emergency if such a purchase would
contribute to the emergency. In addition,
during system emergencies, a qualifying
facility must be treated on a non-
discriminatory basis—i.e., on the same
basis that other customers of a similar
class with similar load characteristics
are treated with regard to interruption in
service. ’

§ 292.110 Standards for operating
reliability.

Section 210{a) of PURPA states that
the miles requiring electric ntilities to
buy from and sell 1o qualifying faciliiles
shall include provisions respecting
minimum reliability of qualifying
facilities (including reliability of such
facilities during emergencies) and rules
respecting reliability of electric energy
service to be available to such facilities
from electric utilities during .
emergencies. Staff's analysis presented
in the discussion paper regarding
reliability of a particular qualifying
facility concluded that every incidence
of qualifying facility reliability can be
accounted for through price; namely, the
less reliable a qualifying facility might
be. the less it should be entitled to
receive for purchases of its power by the
utility. The majority of comments
received regarding this issue er.dorsed
the Staff's recommendation.
Accordingly, the Commission proposes
that there be no specific standard
relating to the reliability in the sense of
ability to provide power for qualifying
facilities.

Many commentors have proposed that
the Commission’s rules ensure that
interconnection with qualifying facilities
does not disrupt system reliability. One
commentor proposed that qualifying
facilities must automatically disconnect
from utility lines upon interruption or
interference with utility service, or upon
the flow of excessive current between
the utility system and the non-utility
generator.™

Itis the Commission's understanding
that safety equipment exists which can
ensure that qualifying facilities do not
energize utility lines during utility
outages. This section accordingly
provides that any qualifying facility may
be subject to reasonable standards to
ensure system safety and reliability in

®Comments of Mllinois Bower Company. filed
August 14, 1979.
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interconnected operations. Each State
regulatory authority and nonregulated
electric utility is permitted to establish
standards for interconnected operation
between electric utilities and qualifying
facilities. These standards may be
recommended by & utility or any other
person. The standards must be
accompanied by a statement showing
the need for the standard on the basis of
system safety and operating
requirements.

Suppart C
Summary of This Subpart

Rules proposed in this subpart are
intended to carry out the responsibility
of the Commission to encourage
cogeneration and small power
production by clarifying to all parties
concerned the nature of the obligation to
implement the Commission’s rules under
section 210.

In the Commission’s view, section
210(f) affords the State regulatory
authorities and nonregulated electric
utilities great latitude in determining the
manner of implementation of the
Commission's rules so long as the
manner chosen is reasonably designed
to implement the requirements of
Subpart A. The Commission recognizes
that many States and individual
nonregulated electric utilities have
ongoing programs to encourage small
power production and cogeneration. The
Commission also recognizes that
economic and regulatory circumstances
vary from State to State and utility to
utility. It is within this broad latitude,
and with the recognition of the work
already begun and of the variety of local
conditions that the Commission
proposes to promulgate its regulations
requiring implementation of rules issued
under section 210.

Because of the Commission's desire
not to create unnecessary burdens at the
State level, these proposed rules provide
a procedire whereby a State regulatory
authority or nonregulated electric utility
may apply for a waiver if it can
demonstrate that compliance with
certain requirements of Subpart A is not
necessary to encourage congeneration
or small power production and is not
otherwise required under section 210.

Implementation

Section 210(f) of PURPA requires that
within one year after the date that this
Commission prescribes its rules under
subsection (a), and within vne year of
the date any of these rules is revised,
each State regulatory authority and each
nonregulated electric utility, after notice

- and opportunity for hearing, must

implement the rules or revisions thereof,
as the case may be. .
The obligation to implement section

. 210 rules is a continuing obligation

which begins within one year after
promulgation of such rules. The
requirements to implement may be
fulfilled either through (1) the enactment
of laws or regulations at the State level,
(2) by application on a case-by-case
basis by the State regulatory authority,
or nonregulated utility. of the rules
adopted by the Commission, or {3) by
any other action reasonably designed to
implement the Commission’s rules. In
the first case, implementation would
consist of the issuance of rules after
notice, and an opportunity for a hearing.
In the second case, the State regulatory
authority or nonregulated utility would
be required to hold hearings regarding
its proposed procedure for operating on
a case-by-case basis, within the one-
year statutory period.

Review and Enforcement

Section 210(g) of PURPA provides one
of the means of obtaining judicial
review of a proceeding conducted by a
State regulatory authority or
nonregulated utility for purposes of
implementing the Commission's rules
under section 210. Under subsection (g},
review may be obtained pursuant to
procedures set forth in section 123 of
PURPA. This section contains provisions
with regard to judicial review and
enforcement of determinations made by
State regulatory authorities and

" norregulated utilities under Subtitle A,

B, or C of Title I in the appropriate State
court. These provisions also apply to
review of any action taken to implement
the rules under section 210. This means
that persons can bring actions in State
court to require the State regulatory
authorities or nonregulated utilities to
implement these regulations. Section
123(c)(2) of PURPA restates the
requirements of section 123{c)(1) as they
apply to Federal agencies. This
distinction between Federal agencies

_ and non-Federal agencies also applies to

review and enforcement of the
implementation of the rules under
section 210.

Finally, the Commission believes that

-review and enforcement of

implementation under section 210 of
PURPA, can consist not only of review
and enforcement as to whether the State
regulatory authority or nonregulated
electric utility has conducted the initial
implementation properly—namely put
into effect regulations implementing
section 210 rules or procedures for that
implementation, after notice and an
opportunity for a hearing. It can also
consist of review and enforcement with
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regard to the application by a State
regulatory authority or nonregulated
electric utility, on a case-by-case basis,
of its regulations or any other provision
it may have adopted to implement the
Commission's rules under section 210.
Section 210(h)(2)(A) of PURPA states
that the Commission may enforce
regulations under section 210(f). The
Congress has provided not only for
private causes of action in State courts
to obtain judicial review and
enforcement of the implementation of
the Commission’s rules under section
210, but has also given to the
Commission that authority.

Section-by-Section Analysis

§ 292.301 Implementation by State
regulatory authorities and nonregulated
utilities.

Paragraph (a) of § 292.301 sets forth
the obligation of each State regulatory -
authority to commence implementation
of Subpart A within one year of the date
these rules take effect. In complying
with this paragraph the State regulatory
authorities are required to provide for
notice and opportunity for public |
hearing. As described in the summary of
this part, such implementation may
consist of the adoption of the
Commission’s rules, an undertaking to
resolve disputes between qualifying
facilities and electric utilities arising
under Subpart A, or any other action
reasonably designed to implement
Subpart A.

This section does not cover one
provision of Subpart A which is not
required to implemented by the State
regulatory authority or nonregulated
electric utility. This provision is
§ 792.103, the implementation of which
is subject to § 292.302, which will be
discussed below.

_ Subsection (b) sets forth the
obligation of each nonregulated electric
utility to commenca, aftor notice and
opportunity for public hearing,
implementation of Subpart A. The
nonregulated electric utilities, being
both the regulator and the utility subject
to the regulation, may satisfy the
obligation to commence implementation
of Subpart A through issuance of
regulations, an undertaking to comply
with Subpart A, or any other action
reasonably designed to implement that
subpart. Paragraph (c) sets forth a
reporting requirement under which each
State regulatory authority and
nonregulated electric utility is to file
with the Commission not later than one
year after these rules take effect, a
report describing the manner in which it
is proceeding to implement Subpart A
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§292.302 Implementation of reporting
nhjectives.

The obligation to comply with
§ 292.103 is imposed directly on electric
utilities. This is different from the rest of
Subpart A where the obligation to act is
imposed on the State regulatory
authority or nonregulated electric utility
in its role as-regulator. The Commission
is exercising its authority under section
133 of PURPA to require this reporting.

Any electric utility which fails to
comply with the requirements of
§ 292.103(b) is subject to the same
penalties as it might receive as a resull
of & failure to comply with the
requirements of the Commission’s
regulations issued under section 133 of
PURPA. As stated earlier in this
preamble, the data required by § 292.103
will form the basis for the rates for
purchases; § 292.103 is thus a critical
element in the program this Commission
is providing. The Commission believes
that, with regard to utilities subject to
section 133 of PURPA, the Commission
may exercise its authority under section
133 to require the data required by
§ 292.102(b) on the basis that the
Commission finds such information
necessary to allow determination of the
costs associated with providing electric
services. With regard to utilities not
subject to section 133, if they fail to
provide the data called for in
§ 292.103(c). the Commission may
compel its production under the Federal
Power Act and other statutes which give
the Commission authority to require
reporting of this data.

§ 292.303

Paragraph (a) provides for a
procedure by which any State regulatory
authority or nonregulated electric utility
may apply for a waiver.from the
application of any of the requirements of
Subpart A other than § 292.103. This
provision is included in recognition of
the need for the Commission to afford
flexibility to the States and
nonregulated utilities to implement the
Commission's rules under section 210.

Paragraph (b) provides that any
electric utility subject to the .
requirementy of § 202.103(c) inay umlly
to the Commission for a waiver from the
application of such requirements. This
provision is included to afford to the
Commission flexibility to enforce the
obligations of § 292.103(c) so that it may
consider the burden which may be
placed on the utility by application of
this section.

Waivers.

Subpart D—Exemption of Qualifying
Small Power Production and
Cogeneration Facilities From Cerlaln
Federal and State Laws and Regulations

§ 292.401 Exemptions for qualifying
facilities from the Federal Power Act.

Section 210(e) of PURPA states that
the Commission shall prescribe rules
under which qualifying facilities are
exempt in part from the Federal Power
Act. from the Public Utility Holding
Company Act of 1935, from State laws
and regulations respecting the rates. or
respecting the financial or
organizational regulation, of electric
utilities, or from any combination of the
foregomg if the Commission determines
such exemption is necessary to ,
encourage cogeneration and small
power production. As noted in the Staff
discussion paper, the Congress intended
the Commission to make liberal use of
its exemption authority in order to
remove the disincentive of utility-type
regulation. The Commission believes
that broad exemption is appropriate.

Section 210(e}){2) of PURPA provides
that the Commission is not authorized to
exempt small power production
facilities of 30 to 80 megawatt capacity
from any of these laws. An exception is
made for small power production
facilities using biomass. Such facilities
between 30 and 80 megawatts may be
exempted from the Public Utility
Holding Company Act of 1935 and from
State regulations but may not be
exempted from the Federal Power Act.

Paragraph (a) sets forth those
facilities eligible for exemption.
Paragraph (b) provides that facilities
described in paragraph (a) shall be
exempted from all but certain specified
scctions of the Federal Power Act.

Section 210(e)(3)(C) of PURPA
provides that no qualifying facility may
be exempted from any license or permit
requirement under Part [ of the Federal
Power Act. Accordingly, the
Commission proposes not to exempt
qualifying facilities from Part I of the
Federal Power Act. The Commission
recently issued simplified procedures for
obtaining water power licenses for

. hydroelectric projects of 1.5 megawatts

or less, and has issued proposed
regulations to expedite licensing of
existing facilities.?

Ag noigd In ihe discussion pupur,
cogenerators and small power
production facilities could be the subject
of an order under section 202(c) of the
Federal Power Act requiring them to

' See Order No. 11, Simplified Procedures for
Certain Water Power Licenses. Docket No. RM79-9,
issued September 5. 1978, and Application for
License for Major Project—Existing Dam, Docket
No. RM79-36. 44 F.R. 24095 (April 21, 1979).

provide energy if the Economic
Regulatory Administration determines
that an emergency situation exists.
Because application of this section is
limited to emergency situations and is
not affected by the fact that a facility
attains qualifying status or engages in
interchanges with an electric utility, the
Commission proposes that qualifying
facilities not be exempted from seciion
202(c) of the Act.

Sections 203. 204, 205. 206. 208. 301.
302 and 304 of the Act reflect traditional
rate regulation or regulation of securities
of public utilities. The Commission
proposes that qualifying facilities be
exempted from these sections of the
Federal Power Act.

Section 305(c) of the Act imposes
certain reporting requirements on
interlocking directorates. The
Commission proposes that any person
who otherwise is requred to file a report
regarding interlocking positions not be
exempted from such requirement
because he or she is also a director or
officer of a qualifying facility.

Finally. the enforcement provisions of
Part 11l will continue to apply with
respect to the sections of the Federal .
Power Act from which qualifying
facilities are not exempt.

§ 292402 Exemptions for qualifying
facilities from the Public Utility Holding
Company Act and Certain State Laws
and Regulations.

Under section 210(e) of PURPA the
Commission can exempt qualifying
facilities from regulation under the
Public Utility Holding Company Act of
1935 and State laws and regulations
concerning rates or financial
organizations. Only cogeneration
facilities and small power production
facilities of 30 megawatts or less may be
exempted from both of these laws, with
the exception that any qualifying small
power production facility (i.e.. up to 80
megawatts) using biomass as a primary
energy source can be exempted from
these laws.

The Staff discussion paper
recommended that, where a qualifying
facility is subjected to morc stringent
regulation than other companies solely
by reason of the fact that it is engaged in
the production of electric energy, these .
more stringent requirements should be
cascd through cxemption 6f qualifying
facilities. By excluding any qualifying
facility from the definition of an
“electric utility company" under section
79 (b)(3) of the Public Utility Holding
Company Act of 1935, such facilities
would be removed from Public Utility
Holding Company Act regulation which
is applied exclusively to electric utility
companies. Moreover, by excluding
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qualifying facilities from this definition,
parent companies of qualifying facilities
would not be subject to additional
regulation as a result of electric
activities of their subsidiaries. The
Commission therefore believes that in
order to encourage cogeneration and
small power production it is necessary
to exempt cogenerators and small power
producers from the provisions of the
Public Utility Holding Company Act of
1935.

Accordingly. paragraph (b} states that
no qualifying facility shall be considered
to be an “electric utility company"”, as
defined in section 79 (b)(3) of the Public N
Utility Holding Company Act of 1935.

Section 210{e) of PURPA states that
qualifying facilities which may be
exempted from the Public Utility °
Holding Company Act may also be
exempted from State laws and
regulations respecting the rates or
respecting the financial or organization
regulation of electric utilities. The Staff
discussion paper sets forth two
approaches to be taken to exemption
from State law. One would be to
analyze the laws of each State and
apply the exemptions citing specific
sections of State law and regulations.
The second approach discussed would
be to make a broad proscription from
State laws and regulations which would
conflict with the State's implementation
of the Commission's rules under section
210.

All of the comments received
recommended the broader approach.
The Commission believes that such
broad exemption is necessary to
encourage cogeneration or small power
production. Accordingly, subparagraph
{c)(1) provides that any qualifying
facility shall be exempt from State laws
and regulations respecting rates for
sales of electric energy to electric
utilities, and from financial and
organizational regulation of electric
utilities.

Subparagraph (c)(2) provides that,
upon request of a State regulatory
anthority a nonregulated electric utility,
the Commission may limit the
applicability of the broad exemption
from the State laws. This provision is
intended to add flexibility to the
exemption. )

The Commission perceives that there
may be instances in which a qualifying
facility would wish to have an
interpretation of whether or not it is
subject to a particular State law in order
to remuve any uncertainty. Under
subparagraph (c)(2), the Cununission
may determine whether a qualifying
facility is exempt from a particular State.
law or regulation.

F-15
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APPENDIX G
QUALIFYING STATUS

That portion of the preamble to the final rules on small power
production and cogeneration facilities that pertains to '"Qualifying Status"
(Docket No. RM 79-54, Fed. Reg. 17959 (March 20, 1980)) appears on the

following pages. -
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 292
[Docket No. RM79-54]

Small Power Production and
Cogeneration Facilities—Qualitying
Status

AGENCY: Federal Energy Regulalory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission hereby adopts
regulations that implement section 201
of the Public Utility Regulatory Policies
Act of 1978. These rules set forth criteria
and procedures by which small power
producers and cogeneration facilities
can obtain qualifying status to receive
the rate benefits and exemptions set
forth in the Commission’s rules
implementing section 210 of PURPA,
which were issued on February 19, 1980
(45 FR 12214, February 25, 1980).
EFFECTIVE DATE: March 13, 1980.

FOR FURTHER INFORMATION CONTACT:

Ross Ain, Office of the General Counsel, 825
North Capitol Street, NE., Washington, D.C.
20428, (202) 357-8446.

Bernard Chew, Office of Electric Power
Regulation, 400 First Street, NE.,
Washington, D.C., (202) 376-9264.

James Liles, Office of Regulatory Analysis,
825 North Capitol Street, NE., Washington,
D.C. 20426, (202) 357-8158.

Adam Wenner, Office of the General
Counsel, 825 North Capitol Street, NE.,
Washington. D.C. 204286, (202) 357-9338.

SUPPLEMENTARY INFORMATION:

March 13, 1980.

Section 201 of the Public Utility
Regulatory Policies Act of 1978 (PURPA}
mandates that the Federal Energy
Regulatory Commission (Commission}
prescribe rules under which 'small power
production facilities and cogeneration
facilities can obtain “'qualifying” status,
and thus become eligible for the rates
and exemptions set forth in the )
Commission’s rules implementing
section 210 of PURPA.

Soction 201 of PURPA defines a
“small power production facility” as a
facility which:

*Section 3(17}{A) of the Federal Power Act.

(1) Produces electric energy solely by the
use, as a primary energy source, of biomass.
wasle, renewable resources, or any
combination thereuf; and

(2} Has a power production capacity which,
together with any other facilities located at
the same site {as determined by the
Commission), is not greater than 80
megawatts.

A cogeneration facility is defined as a
facility which produces electric energy
and steam or forms of useful energy
{such as heat) which are used for
industrial, commercial. heating, or
cooling purposes.?

Thus, cogeneration facilities
simultaneously produce two forms of
useful energy, namely electric power
and heat. Cogeneration facilities can use
significantly less fuel to produce
electricity and steam (or other forms of
energy) than would be needed to
produce the two separately. By using
fuels more efficiently, cogeneration
facilities can make a significant
contribution to the Nation’s effort to
conserve its energy resources.

Small power production facilities as
defined in the Act use biomass, waste,
or renewable resources, including wind,
solar energy and water, to produce
electric power. Reliance on these
sources of energy can reduce the need to
consume fossil fuels to generate electric
power.

Prior to the enactment of PURPA, a
cogenerator or small power producer
seeking to establish interconnected
operation with a utility faced three
major obstacles. First, a utility was not
generally willing to purchase the electric
output or was not willing to pay an
appropriate rate. Secondly, some
utilities charged discriminatorily high
rates for back-up service to cogenerators
and small power producers. Thirdly, a
cogenerator or small power producer
which provided electricity to a utility’s
grid ran the risk of being considered an
electric utility and thus being subjected
to extensive State and Federal
regulation. .

Sections 201 and 210 of PURPA are
designed to remove these obstacles.
Each electric utility is required under
section 210 to offer to purchase
available electric energy from
cogeneration and small power
production facilities which obtain
qualifying status under section 201 of
PURPA, and to provide back-up power
and other services lo such facilities on a
non-discriminatory basis. For such
purchases, electric utilities are required
to pay ratcos which are just and
reasonable to the ratepayers of the
utility, which are in the public interest,

2Section 3(18)(A) of the Federal Power Act.
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and which do not discriminate against
cogenerators and small power
producers. Section 210(e) of PURPA
provides that the Commission can
exempt qualifying facilities from State
regulation regarding utility rates and
financial organization, from Federal
regulation under the Federal Power Act
(other than licensing ur:der Part 1), anq
from the Public Utility Holding Company
Act. Finally, under section 206(c}(3) of
the Natural Gas Policy Act of 1978
(NGPA), the Commission may exempt
qualifying cogeneration facilities from
the incremental pricing program under
Title 1I of the NGPA.

In this rulemaking, the Commission
sets forth requirements for qualifying
cogeneration and small power
production facilities and procedures by
which such facilities may obtain
qualification. Rules implementing
section 210 of PURPA have been
prescribed in Docket No. RM79-55.3

Any qualifying facility is eligible for
the exemptions set forth in Subpart F of
this part of the Commission's regulalions
immediately upon issuance of these
rules. With regard to the rate benefits
for qualifying facilities found in Subpart
C of this part, however, the statute
provides that the State regulatory
authorities and nonregulated electric,
utilities will have up to one year to
implement the Commission's rules.
Therefore, the latest date by which
qualifying facilities will be eligible to
receive these PURPA-derived rate
benefits is February 19, 1981.

1. Procedural History

On June 27, 1979, the Commission
issued proposed rules in this docket * to
determine which cogeneration and small
power production facilities may become
“qualifying” cogeneration or small
power production facilities under
section 201 of PURPA. )

Public hearings on RM79-54 were held
in San Francisco on July 23, 1979,
Chicago on July 27, 1979, and
Washington, D.C. on July 30, 1979.
Written comments were also received.

On October 18, 1979, the Commission
issued a Notice of Proposed Rulemaking
Under. Section 210 of PURPA in Docket
No. RM79-55.3 On October 19, 1979, the
Commission made available its
preliminary Environmental Assessment
(EA) of the proposed rules in Docket
Nos. RM79-54 and RM79-55.

In a Request for Further Comments, ¢
the Commission requested further public

118 C.F.R. Part 292, Subparts A, C, D aud F; 45 FR
12214 (Feb. 25, 1980).

“44 FR 38672 (July 3, 1979).

344 FR 61190 (Oct. 24, 1979).

$44 FR 61977 (Oct. 29, 1979).
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comment on both proposed rules. and on
the findings set forth in the preliminary
EA. In order to obtain the data, views,
and arguments cf interested persons, the
Commission Staff held public hearings
in Seattle on November 19, 1979, in New
York City on November 28. 1979, in
Denver on November 30, 1979, and in
Washington, D.C. on December 4 and 5,
1979. The Commission also received
written comment. All of the comments
were considered in the formulation of
this final rule.

II. Summary i

These rules set forth criteria and
procedures by which cogeneration and
simall power production facilities can
obtain qualifying status to receive the
rate benofits and exemptinns sel forth in
the Commission’s rules implementing
scction 210 of PURPA.

The rules in this docket permit
qualification without a need for specific
Commission action. They also make
available an optional procedure under
which, should it prove desirable, a
facility can gain certification as a
*qualifying facility.” For qualifying
small power production facilities, the
efficiency standards contained in the
proposed rule have been eliminated, and
the permitted level of oil, natural gas
and coal use for startup, testing, flame
stabilization, and operation during
outages of the primary energy supply
system has been increased and the form
of that requirement has been simplified.
For qualifying cogeneration facilities,
efficiency standards still must be met by
certain new facilities using oil or gas. In
addition, certain operating standards
have been adopted for purposes of
assuring that a qualifying cogenerator is
a bona fide cogenerator.

I11. Sectiun-by-Section Analysis
§ 292.201 Scope

Section 292.201 describes the scope of
Subpart B of the Commission’s rules.
Subpart B provides the criteria for and
manner of qualification of small power
production and cogeneration facilities.
§ 202202 Definitions

This section contains definitions
applicable to this subpart of the
Commission’s rules.

Paragraph (a) defines “biomass" as
any organic material not derived from
fossil fuels. The proposed rule defined
"biomass" aa plant materlals which arw
obtained from cultivation, or harvested
from naturally occurring vegetation
without significant depletion of the
resource. Commenters recommended
that the Commission expand the
definition to include any organic

material not derived from fossil fuels.
The commenters stated that most
studies dealing with energy recovery
from organic material other than fossil
fuels have included municipal (and most
industrial) solid waste within the more
general category of biomass.

The Commission agrees-with the
commenters who urged the Commission
to expand the scope of this definition.
The Commission observes that applying
a narrow definition of biomass might
hinder development of small power
production facilities between 30
megawatts and 80 megawaltts in
capacity. Use of a definition of biomass
which includes by-products of the
manufacturing, harvesting, and growing
of agricultural products, including wood,
will enable a greater number of small
power producers between 30 and 80
megawatts to take advantage of the
exemption from State law and
regulation regarding rates and financial
organization of electric utilities and from
the Public Utility Holding Company Act,
as provided in subpart F of this part of
the Commissivn's rules.

One commenter questioned whether
the Commission meant to include peat
within the definition of biomass. The
Commission wishes to clarify this point
by stating that peat is included in the
definition of biomass for purposes of
this subpart. .

Paragraph (b) defines “waste” as any
by-product materials other than
biomass. In most instances, waste is a
by-product of fossil fuels. Examples of
waste include petroleum coke, refinery
gas, and plastics.

Paragraph (c) defines “cogeneration
facility” as equipment used to produce
electric energy and forms of useful
thermal energy (such as heat or steam),
used for industrial, commercial, heating,
or cooling purposes, through the
sequentiul uvy uf wnorgy,

Several commenters requested
clarification of the applicability of the
Commission's rules to cogeneration in
the residential sector. The issue arises
hecause of the absence of any explicit
mention of residential energy use in the
statutory language. The Commission’s *
definition of cogeneration [ucility tracks
the statutory language in that residential
use is nol specifically identified.

The Commission intends that
residential sector cogeneration be
included. The Commission helieves that
the phrase “heating, or cooling
purpuses” applies to any industrial,
commercial, or residential heating or
cooling purpose. The Commission has .
not found anything in the legislative
history of PURPA which suggests that
the terms “industrial” and “commercial”
were intended to modify “heating, or
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cooling”. Separate mention of
“residential” use is unnecessary
because heating and cooling adequately
encompass the residential use of
thermal energy. In the industrial sector.
thermal energy in the form of process
steam is used as an input to many
industrial processes. The separate
identification sf industrial and heating
uses is necessary since not all industrial
uses of thermal énergy are for heating or
cooling purposes. In addition, in many
instances, commercial heating purposes
include heating of residential apartment
buildings, so that the exclusion of
residential heating and cooling from this
program would be difficult to
accomplish even if such purpose were
within the realm of statutory
construction. :

Sequentiol Use

Several commenters recommended
that the Commission define
cogeneration as the “combined” or
“joint" production of heat and power.
However, the terms "combined” or
“joint” production of heat and power do
not fully describe the cogeneration
process. The final rules contain an
explicit requirement for the sequential
use of energy in cogeneration facilities.
This means that rejected heat from a
power production or heating process is
used in another power production or
heating process. It is precisely this
“cascading” use of energy in sequential
processes that gives rise to the energy
conserving characteristic of
cogeneration.

By adding the phrase “'through the
sequential use of energy" to the
definition of cogeneration facility, the
Commission makes explicit what was
intended in the proposed rule. The
discussions in the proposed rule relating
to toppin? and bottoming-cycle
cogeneration and the efficiency
standards were expressed in the context
of sequential use. Many commenters
apparently recognized this fact and, in
their discussions of alternative
efficiency standards, compared
hypothetical cogeneration systems to
reference cuses of noncogeneralion,
separate production of heat and power.
Additionally the explanation of
supplementary firing in the proposed
rules implied that energy inputs other
than supplementary firing would have to
flow through both a thermal and a
powaer production process. The explicit
mention of sequential use is therefore
not a new requirement; it is a
clarification of intent.

Several comments filed in this
rulemaking in response to the
Commission’s November 9, 1979 Interim
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Rule "raised questions about how the
sequential use concept would apply in
certain situations. One commenter noted
that many industries commonly route
steam directly from their boilers to
processes without expansion in a
turbine. This practice is simply the
raising of process steam:; it is not
cogeneration. The fact that some uther
steam from the same boiler is routed to
cogeneration equipment does not mean
that all steam from the boiler is used for
cogeneration. The coincident raising of
process steam relates to the
cogeneration rules in two ways. First,
any energy expended in raising such
steam should not be entered into any
efficiency calculations. Secondly,
natural gas used for raising process
steam is not rendered exempt from
incremental pricing solely because the
boiler may also supply steam for
cogeneration.

A commenter also questioned the
applicability of the sequential use test to
a combustion turbine coupled with a
waste heat recovery boiler. The
commenter noted that the boiler could
not capture ali of the heat in the turbine
exhaust and thus not all of the turbine’s
power could be said to be sequential.
The Commission does not adopt this
interpretation. The high effiviency of
combustion turbine;waste heat recovery
boilers derives from the fact that a
substantial quantity of waste heat is
recovered. The Commission does not
require that all heat be recovered.
Strictly speaking, some of the available
thernial energy in a steam turbine
cogeneration system is lost (due to
pressure drop in piping along with
convective and radiative heat losses)
before the steam is delivered to a useful
process. As long as any applicable
efficiency and operating standards are
met, the Commission is not concerned
with energy losses within the system.

A final issue concerning the definition
of a cogeneration facility involves
combined-cycle electric generation
plants. Such plants burn gaseous or
liquid fuels in a combustion turbine and
use the turbine exhaust to raise steam.
The steam is directed through a fully
condensing steam turbinc. Only
electricity is produced, albeit through
the sequential use of energy. The
Commissiun is of the opinion that
combined-cycle electric generation
plants are not cogeneration facilities,
since only one form of energy is
producea.

Interim Rule for Qualification of Gas-fired
Cogeneration Facilities for Purposes of the
Incremental Pricing Program, 44 FR 65744 (Nov. 15,
1979).

In paragraph (d), the Commission has
added the definition of “topping-cycle
cogeneration facility” which is a
cogeneration facility in which the energy
input to the facility is first used to
produce power, and the reject heat from
power production is then used to
provide useful heat.

Paragraph (e) has been added to
define a “bottoming-cycle cogeneration
facility” as a cogeneration facility in
which the energy input to the system is
first applied to a useful heating process,
and the residual heat emerging from the
process is then used for power
production. .

The Commission has added paragraph
(), which defines “supplementary firing”
as an energy input to the cogeneration
facility used only in the thermal process
of a topping-cycle cogeneration facility,
or only in the electric generating process
of a bottoming-cycle cogeneration
facility.

The distinguishing characteristic of
supplementary firing as defined here is
that none of the energy is used
sequentially. In topping cycles,
supplementary firing is commonly
practiced by introducing natural gas or
oil into the hot exhaust of a combustion
turbine. The turbine exhaust will
typically have sufficient oxygen to
support combustion of the added fuel.
The resulting heat can either be used
directly in a high-temperature direct
heat application or used to raise process
steam. Supplementary firing is also
possible in steam turbine cogeneration
facilities, through reheat of steam which
exists from a turbine. In all cases, the
added energy is not used to produce
power as well as useful thermal energy.

In a bottoming-cycle cogeneration
facility, supplementary firing can be
used to increase the output of the power
production equipment by firing
additional fuel in the thermal process
exhaust. Again, the added energy is not
used sequentially for both power
production and a thermal process.

Commission recognizes that there will
be questions as to the application of the
standards of this subpart to complex
facilities which may contain
combinations of topping and bottoming-
cycle cogeneration aquipment. The
optional procedure for qualification
under § 292.207 is available specifically
to help any cogenerator who wishes
clarification as to whether his facility
would qualify.

Paragraph (g) adds the definition of
“useful power output” of a cogeneration
facility as the electrical or mechanical
energy made available for use, exclusive
of any such energy used in the power
production process. Although electric
power output is required of a qualifying
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facility, any additional mechanical
power may be taker into account in
determining *'useful power output”.
Paragraph (h) has been added to
define “useful thermal energy output” of
a topping-cycle cogeneration facility as

‘the thermal energy made available for

use in any industrial or commercial
process, or used in any heating or
cooling application.

The proposed rules contained a
definition of the “useful energy output of
a thermal process.” The term was
intended to reflect the heat actually
used in a thermal process rather than
heat made available for use. The
proposed term found application in
proposed efficiency standards for both

-topping and bottoming cycles. Only a

few commenters mentioned the
proposed term, but they did raise
serious questions about the feasibility
(and desirability) of performing the
necessary calculations. It was argued
that computation of the “useful energy
output of a thermal process" in
accordance with the proposed definition
would be difficult and would yield
unintended results—particularly in the
case of bottoming cycles.

The Commission notes that in its final
rules the efficiency of hottoming-cycle
facilities is evaluated only with respect
to supplementary firing. No evaluation
of efficiency is now required for the
thermal process of a bottoming cycle.

For new topping-cycle facilities
burning natural gas or ¢il, however, the
degree to which heat is recovered and
put to use remains a concern. The final
rules contain a definition of “useful
thermal energy output” which eliminates
the problems of the proposed
terminology. Under the new definition,
in the case of industrial or commercial
process use of thermal energy, the
thermal energy made available for use
in the process may be considered useful
thermal energy output of a cogeneration
facility. Thus an industrial process
which uses steam or heat need not be
analyzed for the purpose of determining
what fraction of the energy delivered to
the process is actually put to use.

In the case of space heating and
cooling, water heating, and related
heating and cooling applications, a
cogeneration facility's useful thermal
energy output is the energy actually
used in the application. For example, a
cogeneration facility may consist of a
combustion turbine with exhaust heat
recovery used for space heating. In this
example, the useful thermal energy .
output would be the heat recovered from
the exhaust and actually used for space
heating, not all of the heat available in
the exhaust.
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Paragraph (i) defines “total energy
output” of a topping-cycle cogeneration
facility as the sum of the useful power
output and useful thermal energy output.

Paragraph (j) defines the term “total
energy input" as the total energy of all
forms supplied from external sources,
other than supplementary firing, to the
facility.

The total energy input to a
cogeneration facility includes all fuels
and renewable resources used in the
facility. Energy taken from one part of
the facility and used in another part of
the cogeneration process does not meet
the test of being supplied from an
external source. For example, boiler
feedwater pumping, heating, and de-
aerating are energy uses internal to the
cogeneration tacility and are not w be
considered as either enérgy inputs or
energy outputs.

The Commission has added the
definition of natural gas in paragraph (k)
as it is defined in the Natural Gas Act,
which is natural gas unmixed, or any
mixture of natural gas and artificial gas.
This is intended to-cover natural gas
supplied by any natural gas company as
defined in the Natural Gas Act or any
distribution company selling natural gas.
As a result, the efficiency standards
under § 292.205 only apply with respect
to the natural gas so defined and do not
apply with regard to any synthetic gas
which is unmixed in the pipeline, or
mixed by the end-user, such as coke
oven gas, blast furnace gas, or gas
derived from coal or shale oil.

The definition of “oil” has been added
in paragraph (1) to mean crude oil,
residual fuel oil, natural gas liquids, or
any refined petroleum products. This
definition does not include refinery-off
gas, petroleum coke, or other waste
prodiicts of the reflnery process.

Finally. the Commission has provided
in paragraph (m) that, for purposes of
this subpart, in the case of energy in the
form of natural gas or oil, energy input is
to be measured by the lower heating
value of such fuel.

In the proposed rules, energy inputs in
the form of fossil fuels were to be
evaluated in terms of the lower heating
value of such fuels. A few commenters

took issue with the use of lower heating

values and recommended that higher
heating values be specified in the final
rule.

Lower heating values were specified
in the propased rules in recognition of
the fact that practical cogeneration
systems cannot recover and use the
latent heat of water vapor formed in the
combustion of hydrocarbon fuels. By
specifying that energy input to a facility
excludes energy that could not be
recovered, the Commission hoped that

the proposed energy efficiency
standards would be easier to
understand and apply. The Commission
also wished to a apply a standard that
would be more uniform in the treatment
of natural gas and oil. Owing to the
difference in chemical composition,
more latent, unrecoverable heat is lost
in the combustion of gas as compared to
oil. The Commission did not wish
indirectly to make qualification more
difficult for natural gas-fired
cogeneration facilities by requiring a
higher level of sensible heat recovery.
The commenters opposing the use of
lower heating values generally argued
that customary practice is to use higher
healing values. The Commission doca
not find this argument compelling. Both
heatluy values uf [ucls can casily bo
found in haudbouks. Moreover, if a
cogenerator wishes to use the higher
heating value of fossil fuel inputs for
computing efficiency, the Commissicn
has no ohjection. Any facility qualitving
with efficiency so computed would
certainly qualify under the more lenient
rules set forth. As a result, the
Commission does not believe it
appropriate to change this aspect of the
proposed rule in this final rule.

§ 292,203 General requirements for
qualification.

The proposed rule provided that any
person seeking qualifying status for a
facility had to initiate discussions with
the utility with which it wishes to
interconnect and file an application with
this Commission. The proposed rule set
forth the contents of an application for
certification which included technical
information describing the facility, a
summary of discussions required to be
held between the applicant and the
affected electric utility, and a
description of the equily ownership of
the factlity. in uddiilun, 4 small power
producer was required to provide
information about its primary energy
source and its location. A cogenerator
was required to submit information
describing the energy input and ocutput
of the facility in both the heat engines
and thermal processes.

The majority of comments favored
eliminating the filing requirement either
for all qualifying facilities or for specific
classes of qualifying facilities. Several
commenters suggested that the
complexity, delays, and uncertaintles
created by a case-by-case qualification
procedure wuuld act as signficant
economic disincentive to owners of
smaller facilities. Other commenters
recommended exempting smaller
facilities, such as facilities with an
aggregate electrical capacity of up to 250
or 500 kW, from formal filing
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requirements. A utility ? stated that the
application procedure does not serve
any party or the public’s interest. This
commenter preferred to see regulations
on an “exception” basis where the
utility, State regulatory authority or
other interested party could object to the
granting of qualifying status.

The Commission finds substantial
merit in these comments. The

" Commission believes the initiation of

purchase and sale arrangements,
pursuant to Subpart C of this part of the
Commission’s rules, will necessitate the
flow of information between potential
qualifying facilities and affected electric
utilities. The Commission therefore
notos that the requirements cnntained in
the proposed rule both for discussions
botwoun u potantial qnalifying farility
and the utility with which it wishes tn
interconnect and for the filing of
substantial information with this
Commission are not necessary.

For example, one commenter °
suggested modifying the pre-application
negotiation requirements to require that
an applicant initiate discussions with
the utility prior to filing if the
cogenerator or small power producer is
intending to negotiate an individual
contract. However, if the applicant
merely wants to establish his eligibility
for an already-published rate schedule
for qualifying facilities, this commenter
claims that there would be nothing to
negotiate, and thus no reason to require
that discussions be held. It was asserted
that notification to the utility at the time
of application would suffice in such
cases. The Commission believes that
this is what would and should happen
without any requirement from the
Commission. In addition, the
Commission believes that, a3 a practical
matter, an electric utility, which is
notified by a qualifying facility that il
wishes to interconnect with the wulliy in
order that the utility may purchase the
power produced by the facility, will
need to know the nature of the
qualifying facility's expected purchases
and sales so as to be able to arrangc
safe and reliable interconnected
operation at appropriate rates.

As a result, the requirement for case-
by-case qualification has been
eliminated. Sectiun 292.207(a) of this
rule provides that any sn.all power
production or cogeneration facility
which meets the requirements for
qualification set forth in that section is a
qualifylng facility.

However, the Commission has
provided an optional procedure in
§ 292.207(b) of this rule whereby an

*Pacific Gas and Electric Company.
?U.S. Department of Energy.



Federal Register / Vol. 45, No. 56 / Thursday, March 20, 1980 / Rules and Regulations

17963

application for Commission certification
of qualifying status may be filed at the
discretion of the owner or operator of
the facility.

There was some confusion in the
comments as to who actually qualifies
under this program. The facility qualifies
and that entitles the owners and :
operators of the facility to receive the
benefits of qualification under this part.
The benefits of qualification under this
part, however, are only with respect to
the qualifying facility. For example, the
owner or operator of a qualifying
cogeneration facility is entitled to
require the utility to sell power to his
qualifying facility in compliance with
the terms of § 292.305 as implemented
by the State regulatory authority. The
owner or operator has no entitlement to
require such rate treatment for the
utility’s sales to other facilities he may
own or operate which are not qualifying
facilities. Similarly, his sales to the
utility will be exempt under Subpart F of
this part from certain Federal and State
regulation only to the extent the sales
are from a qualifying facility.

§ 292.203{a) Small power production
facilities.

Section 292.203(a) provides that a
small power production facility is a
qualifying facility if it meets three
criteria.

The first requirement is that the power
production capacity of the facility,
together with the capacity of any other
facilities that use the same energy
resource and are owned by the same
person and are located at the same site,
may not exceed 80 megawatts. The
method by which the capacity is
detérmined is described in this preamble
under § 292.204.

The second requirement is that the
primary energy source of the facility
must be biomass, waste, renewable
resources, or any combination thereof.
This means that more than 50 percent of
the total energy input must be in these
categories. In addition, the aggregate use
of oil, natural gas. and caal hy the
facility may not exceed 25 percent of its
total energy input during any.calendar
yecar. These fuel use criteria are
discussed further in § 292.204(b).

Thirdly, a small power production
facility will not be eligible for qualifying
status if more than 50 percent of the
equity interest in the facility is held by
an electric utility or public utility
holding company or any person owned
by either. Section 292.206 describes this
ownership test in greater detail.

One commenter raised the question as
tv whether a facility is included within
the definition uf a small power
production facility in the statute, and

hence the Commission's regulations, if
the facility is only part of the process of
producing electric energy; namely,
raising steam. This commenter produces
steam using municipal solid waste,
which steam is then sold through an
adjoining wall'to an electric utility to
run through a turbine and produce
electricity. In a sense, this facility
indirectly produces electric energy. It is
unclear to the Commission how this
steam-raising facility would benefit from
the regulations under section 210. It is
not selling electric energy to the utility:
it may be buying some electric energy
from the utility; and it seems unlikely
that it would be subject to electric utility
regulation. Therefore, the Commission
does not, at this time, see the need to
allow qualification for these kinds of
facilities. without judging as to whether
the Commission could allow such
qualification under the statute.

§292.203(b) Cogeneration facilities.

Section 292.203(b) provides that, with
the exception of new diesel
cogeneration facilities, a cogeneration
facility may be a qualifying farility if it
satisfies two requirements. First, it must
meet the same ownership test as that
required for a small power production
facility. Secondly, it must meet any
operating and efficiency standards
described in § 292.205(a) and (b).

In addition, cogeneration facilities
which wish to qualify for the
incremental pricing exemption permitted
under Title II of the Natural Gas Policy
Act of 1978 (NGPA) and Part 282 of the
Commission's rules must meet the
requirements stated in § 292.205(c).

Section 201 of PURPA provides that
““a ‘qualifying cogeneration facility’
means a facility which—(i) the
Commission determines, by rule, meets
such requirements (including ’
requirements respecting minimum size,
fuel use, and fuel efficiency) as the
Commission may, by rule,
prescribe * * *". Several comments
contended that the statutory language
requires the Commission to establish
standards relating to all of the
mentioned criteria. The legislative
history of this section indicates that the
phrase “'as the Commission may * * *"
was added in conference; it did not
appear in either the House or Senate
bill.'® The plain meaning of the
provision, as adopted by the Conferees,
is that a qualifying cogeneration facility
must meet requirements that the
Commission, in its discretion,
establishes. These may, but need not,

*See Comparative Print in H.R 4018, Public
Utility Regulatory Policies Act. 72, 95th Cong., 2d
Sess. (1978).
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include requirements respecting
minimum size, fuel use, and fuel
efficiency.

The Commission received numerous
comments from utilities recommending
that oil- and natural gas-fired
cogeneration facilities not be considered
eligible for qualifying status. These
coSImenters generally argued that
encouragement of such facilities would
be contrary to Congressional intent and
national energy policy. Comments were
also received expressing strong support
for the policy presented in the proposed
rule, which did not impose a restriction
on oil and natural gas use.

The Commission believes the policy
expressed in the proposed rules is
consistent with Congressional intent
and national energy policy. Had
Congress not intended that the benefits
of qualifying status be extended to oil-
and natural gas-fired cogeneration
facilities, the statute or Joint
Explanatory Statement of the Committee
on Conference (Conference Report)
would have contained a restriction on
fuel use similar to that which is
provided for small power producers. The
Congress knew that cogeneration
facilities typically use natural gas and
oil. In addition, the Natural Gas Policy
Act of 1978 conlains an express ’
exemption from the incremental pricing
program for natural gas used in
qualifying cogeneration facilities, which
further indicates Congressional
recognition that cogeneration facilities
use natural gas.

Thirdly, the Congress enacted the
Powerplant and Industrial Fuel Use Act
(PIFUA) at the same time as PURPA.
PIFUA provides authority to the
Secretary of Energy to restrict the use of
oil and gas in cogeneration facilities.
Therefore, the Commission does not
believe it necessary or appropriate to
require an additional layer of fuel use
regulation on technologies which the
Commission is charged with
encouraging and for which another
agency has authority to restrict fuel use.

The Cummisslon also notes that the
findings in section 2 of PURPA
specifically require “‘a program
providing for * * * increased
efficiency in the use of facilities and
resources * * *". To the extent that oil-
and natural gas-fired cogeneration
facilities provide for more efficient use
of these resources, the Commission
believes that the benefits of qualifying
status should be extended to them.

Some of the comments stated that
permitting qualifying cogeneration
facilities to use oil. especially in diesel
engines, will use up available air quality
increments, thereby preventing the
conversion of large utility oil-fired
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boilers to coal. As noted above, the
Commission believes it is not proper to
address this fuel use issue within the
context of this program. However, the
Commission has not made a final
determination regarding the
environmental effects of new diesel
cogeneration facilities, and is therefore
including in these regulations an interim
exclusion from qualification of this
technology until work on an
environmental impact statement has
been completed.

'§ 292.203(c) Interim exclusion.

Section 292.203(c) provides that,
pending further Commission action, any
cogeneration facility which is a new
diesel cogeneration facility may not be a
qualifying facility. A new diesel
cogeneration facility is described as o
cogeneration facility which derives its
useful power output from a diesel
engine, the installation of which began
on or after March 13, 1980.

Through the issuance of these rules
and the rules implementing section 210
of PURPA, the Commission intends to
carry out the legislative mandate to
provide encouragement to the energy
technologies included within the
program. The Commission is required
under the National Environmental Policy
Act of 1969 (NEPA) to take the
environmental effects of this
encouragement into account. The
Commission has circulated and received
public comment on a preliminary
Environmental Assessment (EA} of
these rules which was issued on
October 189, 1979.

(See Appendix )
Environmental Findings

The identification of the
cnvironmental cffcoto assooiated with a
“major Federal action”'! is not
ordinarily a difficult task. These effects
typically are those associated with the
construction and operation of a
particular project in which the Federal
government is playing a major role, such
as by funding or licensing. In contrast,
these rules and the rules implementing
section 210 of PURPA do not authorize
or fund any particular projects;
moreover, they do not authorize or
forbid the use of certain fuels. Instead,
they provide certain economic
incentives to, and remove other
disincentives (i.e., assurance of a market
for electrical production and exemption
from utility regulation) from certain
classes of technologies. It is important to
note that, even without these rules, -
these technologies have been, and

' Section 102{2)(c) of 1the National Environmental
Policy Act of 1969. Pub. L. 91-190.

would continue to be, utilized. The

environmental effects associated with
this “base-case” level of development
cannot be ascribed to these rules.
Instead, the proper way to isolate and |
identify the effects of these rules is to
predict the “base-case” (no PURPA)
level of development, and determine the
environmental effects of that level of
development, and compare it to the
effects of the projected development
with these rules in place. Under this
approach, any changes from the base-
case review are properly classified as
effects of these rules.

The first step used in determining the
environmental effects of these rules was
to compare, by region, representative
electric utility rates with the cost of
generating electricity hy use of a
qualifying facility. Thir comparison
established which technologies would
be economically viable. Next, the costs
of generating electricity by the facility
were compared to an estimate of
utilities' avoided costs on a regional
basis. If, by receiving the avoided cost
for its output, a facility would operate
economically, it was considered to have
heen “PURPA-induced.” Avoided cost is
the maximum price inducement under
this program.

For technologies which would, as a
result of PURPA, be economic, regional
levels of market penetration were
established on the basis of site
availability and manufacturing
capability. Finally, the environmental
effects associated with the predicted
level of development were calculated.

The Environinmental Assessiment
accompanying this order describes: the
environmental effects associated with
all of the types of technologies
encompassed in section 201 of PURPA.
The quantitative effects associated with
the predicted market penetration of each
technology were then estimated.

The Environmental Assessment
includes an extensive market-
penetration analysis of each technology
eligible for qualification under the
Commission's proposed rules and of the
aggregate of all of these technologies.
Since the proposed rules took the
broadest view of which technologies
would be eligible for qualification, the
analysis eovers ali teehnologies, whiah,
under the statute, may be eligible for
qualification. On the basis of this
analysis, the Commission has estimated
the amount of capacity expected to be
induced on a regional and national basis
through January 1, 1995, assuming the
broadest implementation of this
program.

This analysis shows that this program
may result in the construction of 12,000
MW of new capacity by qualifying

—40-
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facilities by 1995, and the reduction in
utility construction of 10,000 MW of new
capacity. It-also indicates a possible fuel
savings in 1995 of 40,000 bbl/day of oil.
40.000 bbl/day equivalent of natural gas,
.and 120,000 bbl/day equivalent of coal,
as the use of renewable resources
increases, and more efficient use is
made of both renewable and non-
renewable resources.

The Environmental Assessment finds
that there will be both adverse and
beneficial environmental effects
associated with this program. Some of
the technologies produce certain air
emissions, water effluents, and other
environmental effects. However,
maledial and thermal by-products of
industrial, commercial, agricultural and
other aotivitios that would othorwise
contribule o enviromuental degradation
will be consumed or otherwise utilized
in the production of useful energy under
this program.

In addition, the Environmental
Assessment indicates that utilities will
be able to defer or cancel construction
of certain facilities, originally scheduled
for construction between 1980-1995.
These deferrals or cancellalions are
expected to include some eleven 500
MW coal-fired steam plants, one 1,000
MW nuclear plant, a number of 75 MW
gas turbines, and certain large scale
hydropower and combined cycle
installations. The environmental
impacts associated with the
construction and operation of these
facilities would be avoided.

Finally, the market-penetration
analysis in the Environmental
Assessment indicates that the incentives
provided by this program will not
significantly affect the development of
some technologies while they will
significantly encourage others. For
example, It appears thut this program
will significantly encourage small
hydroelectric power development.
Water power project impacts are
usually site-specific and localized, with
no cumulative impact on a national
basis, and few impacts of regional
significance. The Commission notes that
hydroelectric projects in almost all
cases must be licensed by the
Cummissiun. Llcense applications are
evaluated on a case-by-case basis to
determine the significance of the
environmental impacts and the need for
a site-specific EIS. In addition, impacts
of individual projects on a waterway
may be cumulative, and the Commission
reviews each project in relation to
others on the waterway under the
“comprehensive development" standard
of section 10(a) of the Federal Power
Act. Therefore, even though only the
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general nature of the kinds of
environmental effects can be evaluated
in this programmatic environmental
assessment of national scope,
requirements of the National
Environmental Policy Act of 1969
(NEPA) will be met as each application
is filed.

Fér certain other technologies, the
level of environmental effects
associated with the PURPA-induced
market penetration of these technologies
will not approach a significant level in
the near term.'? The Commission will
monitor the PURPA-induced market
penetration of these technologies
carefully.

In the public comments, evidence was
presented indicating that the
environmental consequences of
qualifying new diesel cogeneration may
be significant in the near term, in certain
geographic areas, even with a moderate
level of market penetration. Therefore,
the Commission believes that it is
appropriate to delay action on
qualification of new diesel cogeneration
until completion of an EIS. The
Commission will circulate a draft EIS
within the next month and conclude its
analysis within 90 days of circulation.

The Commission acknowledges the
difficulties in identifying the levels of
the environmental effects associated
with the programmatic encouragement
and deregulation of various types of
technologies as are present under this
program. There are, of course, a great
number of uncertainties in any such
analysis. However, the Commission is
required under NEPA to assess these
effects to the fullest extent possible.

On the basis of its environmental
review, the Commission haz made the
following findings in its Environmental
Assessment:

—The program, taken as a whole, will not
have a significant impact on the quality of the
human environment within the meaning of
section 102 of NEPA. The Commission also
has noted certain beneficial environmental
impacts that may result from this program.

—Where the expected market penetration
of technologies which could qualify under
this program is not expected to cause any
significant environmental effects In the near
term, the Commission will allow qualification
of these technologies without delay.

—Where a technology is expected to cause
significant environmental effects in the near
term, an EIS covering the technology will be
prepared and considered before the
Commission acts on qualification.

—The Commission is establishing a
monitoring program to alert the Commission
to the likelihood or extent of market
penetration by technologies which qualify
under this program. This is designed to

'?See Figures 3 through 7 in the Envir 1

produce information that may be relevant to
taking appropriate environmental protection
action in the future before the program
reaches a stage of investment or commitment
to implementation likely 1o determine
subsequent development or restrict later
alternatives.

§ 292.204(a) Criteria for qualifying
small power production facilities.

Section 292.204 sets forth qualification
requirements for small power
production facilities. Paragraph (a)-
implements the statutory requirement
that the power production capacity of a
small power production facility not
exceed 80 megawalts at any site. In
order to implement this limitation, the
proposed rules provided that the
capacity of all facilities which use the
same energy resource, are owned by the
same person, and are located within one
mile of each other be added together.
Commenters recommended eliminating
the site criterion because the important
criterion is not siting but that facilities
use alternate energy resources. The
Commission recognizes the difficulty in
prescribing site criteria for purposes of
calculation of the size of the facility.
However, the Commission is obligated
under the statute to limit qualifying
status for small power production
facilities to those facilities which have
“a power production capacity which,
together with any other facilities located
at the same site (as determined by the
Commission), is not greater than 80
megawatts.” '3

In subparagraph (2)(i), the
Commission defines “facilities located
at the same site” as facilities located
within one mile of the facility for which
qualification is sought. Hydroelectric
facilities (within this distance) are
considered to be located at the same site
only if the facilities use water from the
same impoundment for power
generation. The Commission views this
additional provision for hydroelectric
facilities as necessary because use of
the one-mile rule alone might discourage
the development of facilities on separate
waterways which are within one mile of

" each other or of closely-spaced

impoundments on an individual stream.

The Commission also notes that in
some instances hydropower resources
may be developed without an
impoundment. In this case, the one-mile
rule would be the only factor in
determining the size of a facility.

In response to comments, the
Commission has added subparagraph
(2)(ii) which requires, for purposes of
determining the distance between
facilities, that any measurement shall be
made from the electrical generating

Assessment.

3 8ection 3(17)(A)(i) of the Federal Power Act.
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equipment of a facility. The comments
noted that some facilities may include
equipment for gathering energy to be
used in the facility which may extend up
to a number of miles from the generating
facility. The Commission believes that
the one-mile limit should be measured
from the generating facilities.

The proposed rule enabled an
“applicant to rebut the presumption that
facilities located within one mile of the
facility for which qualification is sought,
using the same energy resource and
owned by the same person, should be
considered to be located at the same
site. The Commission believes that the
requirement to rebut the presumption
was burdensome and confusing.
Therefore, the final rule has been
revised to'enable a small power
producer or cogenerator to apply to the
Commission for a waiver for good cause.

The proposed rule also contained a
minimum size limit of 10 kW for
qualification of small power production
facilities. This proposal was based on
the Commission's view that facilities
smaller than 10 kW were unlikely to be
economically viable, and that the
administrative burden of arranging
interconnected operation with them
would be greater than the benefits they
would provide to the system at this time.
This proposal attracted considerable
comment, both at the public hearings
and in written recommendations. The
majority of the comments objected to
the minimum size provision and
indicated that a number of facilities
smaller than 10 kW are being built and
that some units are presently
commercially available. Commenters
also stated that these facilities can be
equipped with electrical protection
equipment which permits safe
interconnected operation.

Several utilities, on the other hand,
suggested raising the minimum size
limit, arguing that small facilities are not
cost-effective. The Commission notes
that the rules implementing section 210
of PURPA (Subpart C of this part)
require that standard rates be provided
for facilities up to 100 kW. Those rules
together with the self-qualification
provisions of these rules greatly ease the
administrative burdens on all parties.
The Commission also notes that the
rules implementing section 210 of
PURPA require that a qualifying facility
is obligated to pay any interconnection
costs assessed against it by the State
regulatory authority or nonregulated
electric utility. Since under these rules
the utility is not obligated to incur any
additional costs by reason of
interconnected.operation with these
facilities, the minimum size limitation
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effect of imposing energy efficiency
requirements which are not appropriate
for some technologies. Commenters
stated that a much simpler test than the
proposed standards would be adequate
for the task. Two commenters suggested
a simple test regarding the portion of
energy developed in the form of useful
heat or steam. One potential qualifying
facility '* suggested that:

for geothermal energy cogeneration facilities,
the energy utilization by the non-electric
processes must average on an annual basis at
least 5 percent of the energy consumption of
the heat engine.

Another commenter suggested *'a
minimum nf 10% of the tatal steam
generation must be used as steam send-
out,” i®

“Generally, commenters did not appose
a requirement for distinguishing a bona
fide cogeneration facility from
essentially single purpose facilities,
even while taking exception to the form
und substance of the proposed
efficiency standards. One commenter '¢
stated:

A significant portion of the steam, heat or
energy available from the cogeneration unit
should be used in an industrial, commercial,
heating or cooling applications. The concept
of an operator of a large thermal generating
siation applying condensing techniques
taking a tiny side stream out to heat a tool
shed so that cogeneration could be claimed
should be prohibited.

The Department of Energy '’
recommended the inclusion of a
requirement that some minimal fractions
of useful heat and power be produced.

Consequently, the Commission has
decided that a simple means of
identifying bona fide cogeneration
facilities is appropriate. The bona fide
test has been modified to specify only
that a minimum proportion of the useful
energy output be useful thermal energy
output without regard to the energy
input. The standard requires that at
least 5 percent of a qualifying
cogeneration facility's total energy
output be in the form of useful thermal
energy output. Compliance with this
standard is to be based on estimated
annual energy output.

Further, this basic bona flde test is
applicable only to topping-cycle
facilities. “Tokenism" is of concern for
bottoming-cycle facilities chiefly with
regard to the opportunity for qualifying
facilities to obtain exemption from

" Republic Geothermal, Inc.

*Raytheon Corporation.

*This commenter. Potlatch Corporation,
proposed as a test that at least 25 percent of the
steam, or useful energy. available be applied on an
annual basis in industtial, commercial. healmg or
cooling uses.

‘"The E: ic Regul,

R y Administration.

incremental pricing under the Natural
Gas Policy Act. Natural gas used by
bottoming-cycle facilities (other than in
supplementary firing), will, as a general
matter, be exempt from incremental
pricing only to the extent that reject heat
is utilized in power production. In view
of these provisions, no separate bona
fide test is necessary.

§ 292.205(a)(2)(i) Efficiency standards
for topping-cycle facilities.

The proposed rules set forth efficiency
standards for oil- and gas-fired topping-
cycle cogeneration facilities. The
efficiency standards were composed of
three separate criteria. The first criterion
required, in effect, that no less than 20
percent of the energy input to the facility
be converied 1w mechanical or electrical
power. The second criterion specified
that 45 percent of the heat rejected from
the heat engine (a term used in the
proposed rule to describe the power
production process) be put to use in a
thermal process. The final criterion
required at least 60 percent of the energy
input to the facility be used either as
power or useful heat.

Comments on the proposed efficiency
standards criticized both their form and
substance. Many commenters stated
that the 20 percent efficiency criterion
for heat engines was overly restrictive.
These commenters pointed out that most
steam turbines would not be able to
meet the standard with conventional
steam inlet and exhaust pressures.
Many such steam turbine cogeneration
systems would represent energy
efficient systems when compared to the
standard practice of separate stearh and
electricity production.

Fewer comments were directed
toward the efficiency tests concerning
heat recovery and overall efficiency.
The comments that were made,
however, indicated a need for revision.
One commenter indicated that the heat
recovery standard would exclude diesel-
powered cogeneration facilities even
though many such facilities would be
highly energy efficient. Comments on the
overall efficiency standards were mixed.
One commenter suggested that the
standard was too lenient. Another
commenter recommended that the
proposed 60 percent test be reduced to
50 percent, although this commenter
appeared to be principally concerned
with the application of efficiency
standards to the use of renewable
resources and not to the use of scarce
fuels.

Five commenters addressed the
question of efficiency standards for oil-
and natural gas-fired cogeneration in a
comprehensive manner by proposing a
complete set of alternative standards.

43—
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Four of these five commenters advanced
proposals based on energy balance
criteria, similar in theory to the
proposed standards. A proposal by the
New York State Energy Office closely
reserbled the proposed rule. Under this
plan, individual tests for heat engine
efficiency, heat recovery, and overall
efficiency would still be required. The
overall efficiency test would remain at
60 percent, but the heat engine and heat
recovery tests would be reduced to 10
percent. This was the only comment in
favor of maintaining separate efficiency
standards for power production and
heat recovery. The criticism of that
scheme has caused the Commission to
adopt an alternative efficiency standard
which hetter takes intn ancnunt the
variety ot technologies which quality
under this rule. The essential issue
concerns the proper level of the overall
efficiency standard which should be
applied in individual cases.

Three commenters proposed
efficiency standards relating solely to
overall efficiency. A ulility*®
recommended a‘single standard of 50
percent overall efficiency, which was
the most lenient standard suggested.

- This proposal, furthermore, would be

related to design efficiency and not
actual or estimated operating efficiency.
Another commenter'® recommended a
single standard of 65 percent overall
efficiency. This standard would be
slightly stricter than the first proposal
discussed for all facilities except those
producing predominantly either
electricity or heat. Finally, the
Commonwealth of Massachusetts Office
of Energy Resources proposed a
standard which would weigh thermal
energy with only half the value of
electricity,

The latter two comments are both
supported by well-reasoned examples of
cogeneration engineering practice. The
Massachusetts proposal is relatively
more stringent for facilities producing
more heat than electricity, and more
lenient for facilities producing much of
their output as electricity. The basis for
this proposal is a comparison of
cogeneration systems based on steam
turbine, combustion turbine, and diesel
engine prime movers with oil-burning
non-cogeneration technology.
Essentially, it is argued that any
cogeneration facility meeting the
proposed efficiency standard will be
more efficient than any combination of
separately generated electricity and
steam using efficient, state-of-the-art
technology. By requiring that the sum of
useful power output and one-half the

""Brooklyn Union Gas Company.
'*Mechanial Technalogy Incorporated.
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has been eliminated to allow individual
decisions to govern whether or not to
install these very small facilities.

§ 292.204(b) Fuel Use.

Paragraph (b) sets forth fuel use
requirements for qualifying small power
production facilities. In the proposed
rule, the term “'primary energy source”
was not defined. Several commenters
noted this fact and asked that the final
rules specify a definition for the term.
Subparagraph (1) provides that the
primary energy source of the facility
must be biomass, waste, renewable
resources, or any combination thereof,
and more than 50 percent of the total
energy input must be from these sources.
The Commission notes that this
requirement is not intended to force
small power producers to continually.
monitor the energy input, but rather that
reasonable estimates based on sampling
methods are sufficient.

Qualifying small power production
facilities using biomass as a primary
energy source are treated differently
than are facilities using other resources
for purposes of exemption from the
Public Utility Holding Company Act and
certain State law and regulation under
section 210(e) of PURPA and under
§ 292.602 of the Commission's
regulations. A further concern in
determining a facility’s primary energy
source is the treatment of mixtures of
biomass and waste or renewable
resources. Therefore, in subparagraph
(1), the Commission specifies that any
primary energy source which, on the
basis of its energy content, is more than
50 percent biomass shall be considered
biomass. In other words, a qualifying
facility may be considered biomass-fired
if, on an estimated annual basis, at least
half the energy input, exclusive of fossil
fuel use, is biomass.

The Commission expects that this rule
will extend the benefits of the biomass
exemption provisions to a broad range
of facilities. For example, evidence
presented in this rulemaking indicated
that much more than half of the energy
content in municipal solid waste is due
to “organic material not derived from
fossil fuels,” or “biomass" under the
Commission’s definitions. Thus, a small
power production facility fired with
municipal solid waste may be
considered a biomass facility. The same
treatment applies to facilities fired with
forest-industry residues, sewage sludge,
or peat.

Another aspect of what constitutes

“primary energy source" is a
specification of what fuels may be used
in addition to the primary energy source
for purposes of ignition, startup, testing,
flame stabilization and control, and

during equipment outages and
emergencies.

Section 3(17)(B) of the Federal Power
Act, as amended by section 201 of
PURPA, provides that:

" ‘Primary energy source’ means the fuel or
fuels used for the generation of electric
energy except that such term does not
include, as determined under rules prescribed
by the Commission, in consultation with the
Secretary of Energy—

(i) The minimum amounts of fuel required
for ignition, startup, testing, flame,
stabilization, and control uses, and

“(ii) The minimum amounts of fuel required
to alleviate or prevent—

“(I) Unanticipated equipment outages, and
“(Il) Emergencies, directly affecting the

* public health, safety, or welfare, which would

result from electric power outages."”

The proposed rule set forth limits for
the allowable use of fossil fuels. Three
separate standards were proposed: One
for ignition, startup and testing; another
for flame stabilization and control; and
a third for fuel use during outages of the
primary energy supply system. All of the
proposed standards were set in terms of
barrels of oil per year per megawatt of
rated capacity.

The comments filed on this section
generally favored less restrictive fossil
fuel limitations. Several commenters
noted that standards written in terms of
barrels of oil were imprecise, since the
energy content of a barrel of oil is not
constant. Other commenters argued that
separate standards for startup, flame
stabilization and outages were
unnecessarily burdensome. Commenters
claimed that some small power
production technologies would be
severely constrained by one of the

.standards, while requiring little or no

fossil fuel for other purposes.
Additionally, to the extent oil and
natural gas remain more expensive than
other energy sources available to small
power producers, there is an economic
disincentive to use oil and natural gas.
Thus it was argued that a single
standard for allowable fossil fuel use
would be more equitable and workable
when dealing with a number of types of
facilities. The Commission has decided
to adopt this recommendation.

Many other commenters
recommended that the Commission
adopt alternative amounts of fossil fuel
for use during outages and for other
purposes. For the purpose of specifying
the minimum amounts of fuel under
clauses (i) and (ii) of section 3(17)(B) of
the Federal Power Act, the Commission
adopts in this rulemaking the standard,
recommended by several commenters,
that no more than 25 percent of the total
energy input during any calendar year

-42-

may consist of fossil fuels—namely oil,
natural gas, and coal.

With this simple rule, a qualifying
facility can use up to the allowed
quantity of fossil fuel for purposes
specified in the statute. No question
remains concerning what sort of primary
fuel system supply outages are within
the scdpe of the rule. The standard does
require that a small power producer be
able to estimate the energy content of
the primary energy source. The
Commission recognizes that for some
energy sources, municipal solid waste in
particular, energy content is not
constant. As has been stated earlier, the
Commission believes that reasonable
estimates will suffice for purposes of
this rule. Finally, it should be noted that
the fossil fuel limitation applies only to
small power production facilities. Some
commenters apparently regarded the
limitations as equally applicable to
cogeneration facilities. This is not the
case.

Another issue raised by the proposed
rule was the limitation of renewable
resources to water used at existing
dams. Commenters urged the
Commission to expand the definition of
renewable resources to include water
used at new hydroelectric facilities. The
Commission has reviewed the
Conference Report and has determined
that the conferees did not intend to
restrict the term renewable resources to
water used only at existing dams. The
Commission believes that such an
interpretation conflicts with the
conventional use of the term “renewable
resources” as including all hydroelectric
sources, not just those using existing
dams. Therefore, the Commission
intends that the term renewable
resources applies to water used at
existing and new hydroelectric facilities
of less than 80 megawatts.

§292.205 Criteria for qualifying
cogeneration facilities.

§ 292.205(a)(1) Operating standards for
topping-cycle cogeneration facilities, .

In its Notice of Proposed Rulemaking,
the Commission recognized the problem
of distinguishing cogeneration facilities
which achieve meaningful energy
conservation from those which are
merely “token” facilities, producing
trivial amounts of either useful heat or
power. In the proposed rules, the bona
fide character of a facility was to be
determined by minimum amounts of
useful heat and power output.

The need for operating standards as a

‘means of identifying bonaq fide

cogeneration facilities drew
considerable comment. Some comments
indicated that this formulation had the
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useful thermal output be greater than 45

percent of the facility's energy
consumption, this proposal would
ensure that qualifying facilities produce
heat and power more efficiently than a
8500 Btu/kWh combined cycle
generating station and a 90 percent
efficient process steam boiler.

Moreover, this proposal appears to
impact the various cogeneration
technologies more equitably than the
other proposed standards. The other
proposals for required overall efficiency,
by simply summing heat and power on
an equal basis, make qualification
relatively easy for steam turbine
systems which produce little electricity.
Cogeneration systems which produce
high ratios of electricity to heat would
be penalized with difficult heat recovery
requirements. Yel the sysleins with high
electricity to heat ratios have the highest
“second law" energy efficiencies.
Futhermore, a standard which is
relatively lenicnt towards oil- and
natural gas-fired steam cogeneration
would encourage boiler fuel use of
distillate oil and natural gas.

The proposal of another commenter,
although considered in detail, would
impact different cogeneration
technologies differently and would not
give assurance of energy conservation.?

In light of the foregoing
considerations, the Commission has
decided to adcpt a standard in
paragraph (a)(2)(i) similar to that
proposed by the Massachusetts Office of
Energy Resources as its standard for
efficiency of new oil- and natural gas-
fired topping-cycle cogeneratior
systems. This standard requires that for
any topping-cycle cogeneration facility
for which any of the energy input is
natural gas or oil and the installation of
which began on or alter Marcli 13,
1980,%! the useful power output plus one-

20 The effici d posed by this
commenter, the American Paper Institute, differed
fromn all others fundamentally in that an effective
heat rate test was required. A qualifying
cogeneration facility was defined as:

A cogeneration facility that for the electric energy
produced incrementally to steam or useful energy
productinn ‘

1. Uses less that 8,000 BTU of additional fuel per
kilowatt hour and

2. Produces more clectric energy than it consumes

And that at least twenty-five percent of the
steam, or useful energy. available is applied on an
annual basis in industrial, commercial, heating or
couling uses.

# The preamble discusses new versus existing
fauitirles, Thie 19 avpreesed in the regulations as
“facilities, the installation of which began on or
after March 13, 1980, or before that date. The
Commission views the beginning of installation as
the beginning of physical modification of the site or
of pre-existing facilities. Of course, any sharp line
will create its own inequities and raise its own
questions. The waiver provision of § 292.205{d} is
available to redress those inequities, and the

q
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half the useful thermal energy output of
the facility must be, during any calendar
year, no less than 42.5 percent of the
energy input of natural gas and oil to the
facility. The Commission adopted a
value of 42.5 percent, rather than the 45
percent recommended by the
Massachusetts comments because, in
the Commission's view, the 45 percent
requirement appears overly restrictive
for steam turbine cogeneration facilities
in that very high boiler efficiencies
would have been required. However, if
the useful thermal energy output of any
such facility is less than 15 percent of its
total energy output, the useful power
output plus one-half the useful thermal
energy output of the facility must be no
less than 45 percent of the total energy
input of natural gas and vil to the
fucillty.

Existing Versus New Cogeneration
Facilities

Although the Commission has found a
compelling reason to impose efficiency
standards on new oil and gas burning
cogeneration facilities, the situation
with respect to existing facilities is
different. Existing facilitics are those for
which the installation of the
cogeneration equipment began before
the Commission actions encouraging
cogeneration under this program were
finalized. Presumably, such facilities
would continue to be installed or
operated using whatever fuels they are
equipped to burn, with or without the
incentives of PURPA.

Allowing existing facilities to qualify
will provide for more flexible operation’
of the facilities. Optimum efficiency of a
cogeneration facility may be more easily
approached through interconnected
operation with an electric utility.
Because of the forégoing considerations,
denial of qualifying status would serve
no useful purpose.

Existing cogeneration facilities
burning oil or natural gas were, in large
measure, installed in an environment of
lower fuel prices. Such facilities may not
be able to meet the higher standards
now reasonable for use of scarce fuels.
Yet failure to meel standards inlended
for new facilities should not preclude
entitlement to sell power to the utility
and to recelve the other rate benefits, as
provided under Subpart C of these rules.
In addition, the denial of exemption
from regulation as an electric utility may
discourage cogeneration at existing
facilities.

The Commission has decided against
imposing any efficiency standards on
existing facilities, regardless of energy

optional procedure for qualification under
§ 292.207(b) is available to answer those questions.

4

N

source. There is no assurance that
imposing standards would result in fuel
savings. The opposite result is more
likely, if operating cogeneration
facilities are denied the benefits of
interconnected operation with an

" électric utility. Therefore, for any

cogeneration facility, the installation of
which began before the date the
Commission’s final rules in this docket
were issued, March 13, 1980, no
efficiency standards are required for
qualification, regardless of energy
source or whether it is a topping or
bottoming-cycle facility.

Efficiency To Be Based Upon Projected
Annual Operation

Several commenters raised the issue
of whether efficiency calculations
should be based on rated performance
characteristics or on expected
performance over a period of time. Only
half of the commenters that mentioned
the issue took a position in favor of une
means of computation or another. The
balance of the commenters merely
asked for clarification.

The Commission is persuaded that the
efficiency of a cogeneration facility
operating at peak production of power
and heat may not necessarily correlate
with the efficiency which can be '
practically realized. A cogeneration
facility which serves a highly variable
heating load may seldom be operated at
peak efficiency. The efficiency
standards required for new oil or natural
gas cogeneration facilities are intended
lo assure eflficient use of these premiuin
fuels. Use of optimum or design basis
circumstances for determining efficiency
would not satisfy the Commission's
concern. A computation based upon
projcoted or estimated annual
operations will more closely reflect the
tacility's actual energy conservation
potential.

The Commission realizes that
estimates will be required in order to
determine the efficiency of a facility not
yet consiructed. The Commission
believes, however, that such estimates
would routinely be performed prior v
any decision to invest in cogeneration
equipment. No significant burden is
therefore expected in determining a
cogeneration facility's qualifying status.

Why the Effiviency Standaord Based on
“Effective Heat Rates” Was Not
Adopted

Evaluating the performance of a
cogeneration facility in terms of the
quantity of additional fuel used per
kilowatt hour of electricity generated,
above that needed for heating purposes
alone, results in a standard knnwn ag

.
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the “effective heat rate".?? This form of
efficiency evaluation has been widely
used to compare cogeneration of
electricity to conventional ufility
generation. For u typical backpressure
steam turbine cogeneration facility the
effective heat rate of electricity

generation may be as low as 4500 BTU/ .

kWh—twice the efficiency of central
station utility generation.

The effective heat rate test has some
serious drawbacks, however. The test
looks only to the efficiency of electricity
generation and ignores the balance of
the cogeneration facility. While the
effective heat rate of a topping turbine
may be high, if only a small fraction of
the energy produced is in the form of
electricity, the overall system is
essentially a boiler facility, and the
aggregate energy conserved is minimal.
Indeed, effective heat rates are most
favarable for systems which producé
little electricity and a large amount of
steam. The effective heat rate is lower
for combustion turbine and internal
combustion cogeneration, as compared
to steam, but such systems produce
more electricity per unit of fuel used.
When the efficiency of the entire system
is computed in such a manner as to
credit the quality as well as quantity of
energy produced,* combustion turbine
or internal combustion cogeneration
systems consistently score higher than
steam systems. Thus the effective heat
rate test does not truly measure overall
system efficiency, and is nct an
adequate measure of whether, in the
aggregate, energy is conserved through
cogeneration.

§ 292.205(a)(2)(ii) Topping-cycle
facilities using energy sources other
than oil or natural gas.

In the final rule, the Commission has
decided not to impose efficiency
standards for qualification of topping-
cycle cogeneration facilities using
energy sources other than oil or natural

#2To compute a cogeneration facility's effective
heat rate, an assumption is made that the thermal
output of the facility would have to be supplied in .
any event, A certain quantity of fuel would be
needed to satisfy the thermal load in the absence of
cogeneration. For example. if a steam turbine
topping-cycle cogeneration facility were not
installed. a conventional steam boiler would raise
the steam. With the topping-cycle system, slightly
more fuel is burned to raise steam at a higher
pressure than is needed for the thermal process. The
steam is expanded in a turbine, generating
electricity and exhausting steam at the proper
pressure for the thermal process. Effective heat rate
is computed by dividing the extra energy supplied to
the facility by the electricity generated. .

23 A Btu of electricity, for example. is worth more
than a Btu of low pressure stecam. The stcam may be
used for heat, but it is not useful for lighting or
operating a television set. The “Second Law
Efficiency” concept accurately reflects the
usefulness of various forms of energy.

gas. The proposed rules contained
standards for topping-cycle
cogeneration facilities using energy
sources other than coal or coal-derived
fuels. The efficiency standards were
proposed in response to two concerns.
First, some energy sources may be
viewed as limited in access. Use of such
resources by one cogenerator deprives
another, possibly more efficient '
cogeneration facility, of the opportunity
to use the resource. Efficiency standards
were proposed in order to ensure that"
the first cogenerator, to gain access t4
the resource, would build an efficient
facility in the absence of an effective
market for the resource.

The second concern dealt with a
means of distinguishing a bona fide
cogeneration facility from a small power
production facility with incidental
recpvery and use of steam or heat. The

. Commission believed that some means

was necessary to prevent small power
production facilities from evading the
statutory size limits. A standard setting
forth minimum production of power and
minimum recovery of heat was seen as a
means of avoiding the qualification of
“token" cogeneration facilities.

Neither concern is, however, relevant
to the use of coal as a primary fuel. Coal
is not characterized by limited access
and it cannot be used as a primary fuel
by small power production facilities.
Therefore, the proposed rule contained
no efficiency standards for facilities
fueled by coal.

Most commenters addressing this
question stated that the proposed
standards were impossible to meet in
many instances. More importantly,
commenters questioned the basic
rationale of applying efficiency
standards. The limited access concept is
complex, and some commenters missed
the point, arguing that such resources
are renewable or available in large
quantity.

EPA pointed out that the degree to
which limited access may affect the sort
of facility constructed is unknown. The
effects of limited access, if any, are
likely to be site specific, and will vary
with time. Even if these effects could be
spelled out with certainty, the
specification of appropriate efficiency
criteria would be a difficult task at best.
If a standard of thermal efficiency were
set without detailed knowledge of both
the technologies and patterns of
resource development, the probable
effect would simply be to stifle
development of the resource.

The Commission concludes that the
proposed cure is far worse than the
suspected ailment. In addition, as was
stated in the discussion addressing the
operating stanuards, the 5 percent
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minimum amount of useful thermal
output standard will assure that these
facilities are bona fide cogenerators
under these rules

§ 292.205(b) . Efﬁc:ency standards for
bottoming-cycle facilities.

The proposed rule contained a two-
part efficiency standard for bottoming-
cycleé cogeneration facilities. All
facilities, except those using coal or

_toal-derived fuels, would have been

required to meet the standards. The first
part of the efficiency standard dealt
with the heat engine. In order to qualify,
a facility had to either convert 15
percent of the reject heat from the
thermal process to mechanical energy,
or in the alternative, achieve 40 percent
of the ideal Carnot efficiency with the
working fluid temperatures experienced.
The second part of the standard simply
required an overall energy efficiency of
60 percent for the entire facility.

Numerous commenters were critical
of the proposed standards. Although a
number of issues were addressed, a
common concern was the counter-
productive nalure of efficiency
standards for bottoming-cycle
cogeneration facilities relying on reject
heat. It was argued that because the
heat would otherwise be wasted,
efficiency standards would serve no fuel
conservation purpose. The only effect of
efficiency standards would be a
limitation on the number of bottoming-
cycle facilities which would be
constructed.

Moreover, many commenters noted
that the overall energy efficiency
standard of 60 percent was overly
restrictive, and in fact meaningless in
many instances. The overall energy -
efficiency, as defined in the proposed
rule, would be determined by the
efficiency of the bottoming-cycle heat
engine and the efficiency of the
industrial thermal process. Typically the
latter efficiency is predetermined by the
nature of the process and the design of
the industrial plant. When bottoming-
cycle cogeneration equipment is added
to an existing plant, the efficiency of
that plant's energy utilization is
irrelevant to the effectiveness of the
bottoming cycle. Furthermore, the
measurement of overall energy
efficiency required under the proposed
rules would be difficult, since such
efficiency measurements are not a
conventional practice.

The Commission recognizes the
validity of these comments, and has
therefore eliminated efficiency
standards for most bottoming-cycle
vogeneration facilities. The final rule
contains an efficiency standard for only
those facilities with oil or natural gas
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supplementary firing. The need for
standards in this case was
acknowledged by several commenters.
When supplementary firing is used in
a bottoming-cycle cogeneration facility,
more than reject heat is used to generate
electricity. Scarce fossil fuels can be
introduced without the inherent
efficiency advantages of sequential use.
In order to restrict the potential for
abuse, the Commission has adopted a
simple efficiency test similar to that
suggested by one of the commenters.
The standard relates only to facilities
installation 2* of which began on or after
March 13, 1980, and for which any of the
energy input as supplomontary firing is
oil or natural gas. Paragraph (b)(1)
opaoifies that the useful power cutput of
the bottoming cycle must, during ary
calendar year, be no less than 45
percent of the energy input of natural
gas and oil for supplementary firing. The
{’nmmission nntes that the fuels used in
the thermal process "upstream" from the
bottoming-cycle facility's power
production system are not considered in
this efficiency test. The use of the lower
heating value, consistent with the
proposed rules, is advantageous to
cogenerators in that the latent heat of
combustion water cannot be effectively
recovered by any practical bottoming-
cycle technology currently foreseeable.

§ 292.205(c) Exemption from
incremental pricing.

One of the incentives for cogeneration
is found not in PURPA but in the Natural
Gas Policy Act of 1978 (NGPA). In
section 206(c), the Commission is given
the discretion to exempt qualifying
cogeneration facilities from its
incremental pricing program developed
under Title II of the NGPA.

On September 28, 1979, the
Commissivun issued final rules
implementing the incremental pricing
provisions of the Natural Gas Policy Act
of 1978.%* These rules provide, among
other things, that natural gas used by “a
qualifying cogeneration facility” shall be
exempt from the incremental pricing
provisions of the NGPA.?® A qualifying
cogeneration facility is defined in the
regulations as a cogeneration facility -
which meets the requirements
prescribed by the Commission pursuant
to section 201 of the Public Utility
Regulatory Policies Act of 1978
(PURPA).2?

*In the case of bottoming-cycle cogeneration in
which electric generating equipment is retrofitted to
existing sources of industrial reject heat, the date al
which installation begins is the date on which the
retrofit is begun.

2318 CFR Part 282, 44 FR 57226 (Oct. 5, 1979).

2618 CFR 282.201(a).

9118 CFPR 282.202(e).

In this paragraph, the Commission has
set forth the requirements for exemption
from incremental pricing. Paragraph
(c)(1) allows that any topping-cycle
cogeneration facility which is a
qualifying facility under § 292.203(b).
and, if not already required to do so,
meets the operating and efficiency
standards under paragraphs (a)(1) and
(2)(i) of this section, or is a qualifying
facility under Subpart E of this part, may
obtain an exemption from incremental
pricing for its natural gas use.

Paragraph (c)(2) enables natural gas
used in bottoming-cycle cogeneration
facilities and which is not exempt from
incremental pricing under Subpart E of
this part to obtain exemption under this
subpart to the extent that reject heat
emerging from the useful thermal energy
process is made available for use for
power production. The Commission
feels that these requiremente adeyualuly
reflect the yoal of PURPA 10 encourage
the efficient use of energy by
cogencration facilities. To the extent
that a facility makes available its reject
thermal energy to produce power, the
Commission believes it should obtain
the benefit of exemption from
incremental pricing.

The Commission does not intend for
this subpart to interfere with any
exemptions provided under Subpart E.
Therefore, paragraph (c)(3) provides that
any person who obtained an exemption
under Subpart E is not affected by this
provision.

Paragraph (c)(4) provides that natural

-gas used for supplementary firing in any

cogeneration facility is not eligible for
exemption from incremental pricing
under this subpart. However. natural
gas used for supplementary firing of a
bottoring-cycle facility would be
exempted under the Commission's
Order No. 49-A, to the extent that the
facility generates electricity which is
sold to a utility.2®

When the final regulations under
Phase II of incremental pricing take
effect and the Commission can then
better assess their implications, the
Commission may wish to revise the
exemptions from incremental pricing to
cogeneration facilities, including the
exemption provided in the Interim Rule
under Subpart E.

§ 292.205(d) Waiver.

This paragraph provides that the
Commission will consider waiving any
of the standards described above upon a
showing that the facility will produce
significant energy savings.

See Order No. 49-A. issued December 27, 1979,
in Docket No. RM78-14, 45 FR 21 (Jan. 2. 1980).
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§ 292.206 Ownership criteria.

Section 292:206 is designed to
implement the statutory requirement
that a qualifying small power production
facility or cogeneration facility must be
owned by a person not primarily
engaged in the generation or sale of
eléctric power (other than electric power
solely from cogeneration facilities or
small power production facilities).
Regarding this provision, the
Commission notes that the Conference
Report states that:

{e]lectric utilities may participale in an
entity which owns such (qualifying small
power production or cogeneration) facilities
with other persons, and such entity could
qualify under these definitions.

" ‘The test of this case is whether the entity
which owns the facility is primarily engaged
in the generation or sale of electric power
other than in connection with its ownership
of the cogeneration facilities or small power
production fagilities. **

Thus, either directly or through a
subsidiary company, an electric utility
could participate in the ownership of a
qualifying cogeneration or small power
production facility.

Several commenters noted that under
a literal interpretation of the Conference
Report's statement, several electric
utilities could form a subsidiary which
owned small power production or
cogeneration facilities. Such a
subsidiary would constitute an entity
which is not primarily engaged in the
generation or sale of electric power
other than in connection with its
ownership of cogeneration or small
power production facilities. Under such
an interpretation, the subject facilities
would be cligible to receive qualifying
status.

The Commission believes, however,
that the thrust of section 201 ol PURPA
is to limit the advantages of qualifying
status to cogeneration and small power
production facilities which are not
owned primarily by electric utilities or
their subsidiaries. The proposed rule
provided that if, based on the proportion
of ownership hy electric utilities, public
utility holding companies, or ~
subsidiaries of either, more than 50
percent of the entity which owns the
cogeneration or small power production
facility is comprised of these electric
utility intercsts, then the facilitivs are
not qualifying facilities. This language
has been indotporated into these final
rules; the comments on this section
provided no sufficient reasons in the
Commission’s judgment for changing the
percentage.

™ Conference Report on H.R. 4018, Public Utility
Regulatory Policies Act nf 1978, H. Rep. No. 1750, 89,
95th Cong., 2d Sess. (1978).
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The Commission emphasizes the fact
that nothing in this program limits the
extent of utility ownership or operation
of cogeneration or small power
production facilities. The Commission
notes the statement in the Conference
Report that:

. it is also the intention of the conferees
that the definition of “qualifying cogeneration
facility” and “qualifying small power
production facility” will not be construed as
prohibiting or discouraging electric utilities
from cogenerating.>

Utilities may not, however, qualify for
the benefits under this program if their
ownership interests exceed the limits set
forth in this rule.

Both the provisions in section
3(17)(C)(ii) and 3(18)(B)(ii) of the Federal
Power Act, as amended by section 201
of PURPA, use the term person in
describing who may own a qualifying
cogeneration facility and qualifying
small power production facility. The
Commission has incorporated the
ownership criteria under this section of
the regulations and has used the term—
person—found in the statute.

A few commenters questioned
whether a municipality (or any other
agency or instrumentality of State or
Federal government) falls within the
definition of the term “person’ as used
in definitions {17) and (18) in section 3 of
the Federal Power Act. It is the
Commission's view that the term
“person,” for purposes of qualifying
under this program, does include
municipalities (or any other agency or
instrumentality of State or Federal
government). This view is supported by
case law in which the courts have
treated municipalities and other units of
State and Federal government as

. persons under other sections of the
Federal Power Act. See, e.g., United
States v. Public Utilities Commission of
California, 345 U.S. 295 (1953); and New
England Power Co. v. FPC, 349 F.2d 258
(1st Cir. 1965). The cases touching on the
issue of these agencies as persons are
very expansive (see the California
Publia Utility Commission dccision
cited above which was decided by the
Supreme Court in 1953). Therefore,
under past practice, the Commission and
the courts have not interpreted *person”
to exclude a municipality or other unit of
State and Federal government from the
benefits of any action of the Federal
Power Act.

In addition, in that there is no
indication that the Congress meant to
deny qualification to these agencies or
instrumentalities, the Commission finds

% Conference Report on H.R. 4018, Public Utility
Regulatory Policies Act of 1978, H. Rep. No. 1750,
89-90, 95th Cong.. 2d Sess. (1978).

no policy grounds for denying these
agencies or instrumentalities qualifying

- status. Therefore, both as a matter of

law and as a matter of policy, the term
“person” as used in section 3(17)(C](ii)
and 3(18)(B)(ii) includes these agencies
or instrumentalities. The effect of this is
to allow these agencies or
instrumentalities the opportunity to
participate in this program if they
otherwise meet the standards for
qualification set out in this subpart.

§ 292.207 Procedures for obtammg
qualifying status.

This section sets forth the procedures
for obtaining qualifying status.
Paragraph (a)(1) provides that a small
power production facility which meets
the criteria for qualification set forth in
§ 292.203 is a qualifying facility. As
discussed above, the Commission has
eliminated the mandatory case-by-case
qualification procedure contained in the
proposed rule.

Paragraph (a)(2) requires any owner
or operator of a facility qualifying under
paragraph (a)(1) to furnish notice to the
Commission. The contents of the notice
shall contain the information required of
an applicant for qualifying status in
paragraph (b)(2)(i) through (b)(2)(iv)
described below. The Commission is
requiring such notice for purposes of
monitoring the market penetration of
qualifying facilities, in compliance with
its responsibilities under the National
Environmental Policy Act of 1969, as
previously discussed in this preamble.

Paragraph (b) provides an optional
procedure whereby the owner or
operator of a small power production
facility may, should it prove desirable,
file an application with this Commission
for certification that the facility or
cogeneration facility is a qualifying
facility. The application must contain

‘enough information to enable the

Commission to make an accurate finding
that the facility should or should not be
certified.

Specifically, paragraph (b)(i} through
{v] provides that each application must
contain the name and address of the
applicant and the location of the facility.
a brief description of the facility
including a statement indicating
whether such facility is a small power
production facility or a cogeneration
facility, the primary energy source used
or to be used by the facility, the rated
power production capacity of the
facility, and the percentage of
ownership by electric utilities, or public
utility holding companies, or by any
person owned by either.

Applications by owners or operators
of small power production facilities
must also contain the locatior. of the

47—

facility in relation to any other small
power production facilities within one
mile of the facility owned by the
applicant which use the same energy
resources, and information identifying
any planned usage of natural gas, oil or
coal.
An application by a cogenerator must

“contain the date installation facility
.commenced, a description of the

cogeneration of the facility, including
whether the facility is a topping or
bottoming cycle, and sufficient
information to determine that any
applicable efficiency or operating
requirements have been met.

- Paragraph (b)(5) sets forth the
procedures to be used by the
Commission to determine whether a
facility is to be granted qualifying status.
It provides that, within 90 days of the
filing of a complete application, the
Commission shall issue an order
granting or denying the application,
extending the time for issuance of an
order, or setting the matter for hearing.
If no order is issued within 90 days of
the filing of the application, it shall be
deemed to have been granted.

The Commission wﬁl rely on its .
existing procedures for any person to
file a petition for reconsideration of any
Commission action instead of employing
the protest procedure contained in the
proposed rule.

Several commenters, while offering
support for the elimination of filing and
notice requirements for smaller
facilities, acknowledged the useful
purpose that would be served by a
requirement that a larger facility give
notice to the affected utility of its
qualifying status and its intention that
such utility purchase its power.
Accordingly. the Commission has
provided a requirement in paragraph (c)
that an electric utility is not required to
purchase electric energy from a facility
with a design capacity of 500 kilowatts
or more until 90 days after the facility
notifies the utility that it is a qualifying
facility, or 90 days after the facility has
applied to the Commiasion under
paragraph (b).

Paragraph (d)(1) provides that the

-Commission may revoke the qualifying

status of a facility if it ceases to comply
with any of the statements contained in
its application for Commission
certification. The Commission may do so
on its own motion, or upon a motion to ~
reconsider any certification previously
granted. In either case, the Commission
will act only after providing an
opportunity for a heanng Paragraph
(d)(2) provides that, prior to undertaking
any substantial alteration of a qualifying
facility, a small power producer or
cogenerator may, should it prove
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desirable. apply to the Commission for a
determination that thé facility. as
modified. will retain its qualifying
status.

1V. Effective Date

The Conference Report indicates that
rules respecting criteria for qualifying
facilities be prescribed "as soon as
practicable” in order that persons may
ascertain in advance of construction or
operation of any facility whether or not
such facility will meet the criteria
established. The Commission believes,
therefore. that good cause exists under 5
U.S.C. 553(d) to make the rules
promulgated in this arder effective
immediately.

Thaoee rules have been promulguted
under the Federul Power Act, as -
amended by PURPA, and, therefore, a
right to rehearing exists under section
313 of the Federal Power Act.

(Public Utility Regulatory Policies Act of
1978, 16 U.S.C. 2601, et seq.. Energy Supply
and Environmental Cuurdination Act, (15
U.S.C. 791 et seq.). Federal Power Act. as
amended. 16 U.S.C. 792 et seq.. Department of
Energy Organization Act. (42 U.S.C. 7101 et
seq.). E.O. 12009, 42 FR 46267, Natural Gas
Policy Act of 1978, (15 U.S.C. 3301, ef seq.))

(2

In consideration of the foregoing. the
Commission amends Part 292 of Chapter
1, Title 18, Code of Federal Regulations,
as set forth below, effective
immediately. ’

By the Commission.
Kenneih F. Plumb,
Secretary.

G-16



APPENDIX H
REGULATIONS IMPLEMENTING SECTION 210

That portion of the preamble to the final rules on small power production
and cogeneration facilities that pertains to "Regulations Implementing Section
210" of the Public Utility Regulatory Policies Act of 1978 (Docket No. RM
79-55, 45 Fed. Reg. 12214 (February 25, 1980)) follows.
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12214 Federal Register /- Vol. 45, No. 38
Monday, February 25, 1980
DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 292
{Docket No. RM79-55, Order No. 691

Small Power Production and
Cogeneration Facilities; Regulations
Implementing Section 210 of the Pubtic
Utility Regqulatory Policies Act of 1978

AGENCY: Federal Energy Reguluto‘ryj
Commission.
acTion: Final rule.

suMmMmaRy: The Federal Energy .
Regulatory Commission hereby adopts
regulations that implement section’ 210
of the Public Utility Regulalory Policies
Act of 1978 (PURPA). The rules require
electric utilities to purchase electric
power from and sell electric power to
qualifying cogeneration and small power
production facilities. and provide for the
exemption of qualifying facilities from
certain federal and State regulation.
Implementation of these rules is
reserved to State regulatory authorities
and nonregulated electric utilities.
EFFECTIVE DATE: March 20, 1980.
FOR FURTHER INFORMATION CONTACT:
Ross Ain, Office of the General Counsel.
Federal Energy Regulatory Commission,
825 North Capitol Streel, N.E.. Washington.
D.C. 20428, 202-357-84+6.
john O'Sullivan, Office of the Cencral
* Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street. N.E..
Washington, D.C. 20426, 202-357-8477.
Adam Wenner, Office of the Ceneral
Counsel, Federal Encergy Regulatory
Commission. 825 North Capitol Street. N.E..
Washington. D.C. 20426, 202-357-8033.
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Bernard Chew, Office of Electric Power
Regulation, Federal Energy Regulatory
Commission, 825 North Capitol Street, N.E.,
Washington, D.C. 20428, 202-376-0264.

SUPPLEMENTARY INFORMATION:

I1ssued February 19, 1880.

Section 210 of the Public Utility
Regulatory Policies Act of 1078 (PURPA)
requires the Federal Energy Regulatory
Commission (Commission) to prescribe
rules as the Commission determines
necessary to encourage cogeneration
and small power production, including
rules requiring electric utilities to
purchase electric power from and sell
electric power to cogeneration and small
power production facilities.
Additionally, section 210 of PURPA
authorizes the Commission to exempt

qualifying facilities from certain Federal -

and State law and regulation.

Under section 201 of PURPA,
cogeneration facilities and small power
production facilities which meet certain
standards and which are not owned by
persons primarily engaged in the
generation or sale of electric power can
become qualifying facilities, and thus.
become eligible for the rates and
exemptions set forth under section 210
of PURPA.

Cogeneration facilities simultaneously
produce two forms of useful energy,
such as electric power and steam.
Cogeneration facilities use significantly
less fuel to produce electricity and
steam (or other forms of energy) than
would be needed to produce the two
separately. Thus, by using fuels more
efficiently, cogeneration facilities can
make a significant contribution to the
Nation's effort to conserve its energy
resources.

Small power production facilities use
biomass, waste, or renewable resources,
including wind, solar amd water, to
produce electric power. Reliance on
these sources of energy can reduce the
need to consume traditional fossil fuels
to generate electric power. -~

Prior to the enactment of PURPA, a
cogenerator or small power producer
seeking to establish interconnected
operation with a utility faced three
major cbstacles. First, & utility was not
generally required to purchase the
electric output, at an appropriate rate.
Secondly, some utilities charged
discriminatorily high rates for back-up
service to cogenerators and small power
producers. Thirdly, a cogenerator or
small power producer which provided
alectriofty to a utility's grid ran the risk
of being considered an electric utility
ind thus being subjected to State and
Federal regulation as an electric utility.

Sections 201 and 210 of PURPA are
lesigned to remove these obstacles.
Zach electric utility {s required under

section 210 to offer to purchase
available electric energy from
cogeneration and small power
production facilities which obtain
qualifying status under section 201 of
PURPA. For such purchases, electric
utilities are required to pay rates which
are just and reasonable to the
ratepayers of the utility, in the public
interest, and which do not discriminate
against cogenerators or small power
producers. Section 210 also requires
electric utilities to provide electric
service to qualifying facilities at rates
which are just and reasonable, in the
public interest, and which do not
discriminate against cogenerators and
small power producers. Section 210(e) of
PURPA provides that the Commission
can exémpt qualitying facilities from
State regulation regarding utility rates
and financial organization, from Federal
regulation under the Federal Power Act
(other than licensing under Part I), and
from the Public Utility Holding Company
Act.

1. Proccdural History

On June 286, 1979, in Docket No. RM79-
54, the Commission issued proposed
rules to determine which cogeneration
and small power production facilities
may become “qualifying” cogeneration
or small power production facilities
under section 201 PURPA. Such
qualifying facilities are entitled to avail
themselves of the rate and exemption
provisions under section 210 of PURPA;
and qualifying cogeneration facilities
are eligible for exemption from
incremental pricing under Title Il of the
Natural Gas Policy Act of 1978.2 The
Commission will soon issue a final rule
in Docket No. RM79-54.

As part of the rulemaking process in
this docket, the Commission issued a
Staff Discussion Paper® on June 27, 1979,
addressing issues arising under section
210 of PURPA.

Public hearings on RM78-54 and the
Staff Discussion Paper (RM79-55) were .
held in San Francisco on July 23, 1979,
Chicago on July 27, 1979, and
Washington, D.C. on July 30, 1079.
Written comments were also received.

On October 18, 1879, the Commission
issued a Notice of Proposed Rulemaking
under Section 210 of PURPA in Docket
No. RM79-55.4 On October 19, 1879, the
Commission made available its

reliminary Environmental Asseaameit
EA) of the proposed rules in Docket
Nos. RM78-54 and RM79-55. In a

144 FR 38873, July 3, 1970.

44 FR 65744, November 18, 1979.
44 FR 38863, July 3, 1878

444 FR 61180, October 24, 1079,
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Request for Further Comments,® the
Commission requested further public
comment on both proposed rules, and on
the findings set forth in the preliminary
EA. In order to obtain the data, views,
and arguments of interested parties, the
Commission Staff held public hearings
in Seattle on November 19, 1879, in New
York on November 28, 1879, in Denver
on Novémber 30, 1879, and in
Washington, D.C. on December 4 and 5,
1979. The Commission also received
written comment.

After consideration of the comments,
the Commission Staff made available a
fina! draft rule on January 29, 1880. State
public utility commissioners were
invited to comment on the draft at a
public meeting held on February 5, 1960,
Representatives of electric utilities were
invited to comment at a public meeting
held on February 8, 1880. The
Commission Staff also made itself
available to any other interested parties
who wished to comment. All of the
comments were considered in the
formulation of this final rule.

In the Staff Discussion Paper and the
Request for Further Comments, it was
stated that any environmental effects
attributable to this program would result
from the combined effect of these two
rulemaking proceedings. As noted
previously, the Commission intends to
issue final rules in Docket No. RM79-54
in the near future. At that time, the
Commission will also make available its
final Environmental Assessment.

II. Surmmary

These rules provide that electric
utilities must purchase electric energy
and capacity made available by
qualifying cogenerators and small power
producers at a rate reflecting the cost
that the purchasing utility can avoid as a
result of obtaining energy and capacity
from these sources, rather than
generating an equivalent amount of
energy itself or purchasing the energy or
capacity from other suppliers. To enable -
potential cogenerators and small power
producers to be able to estimate these
avoided costs, the rules require electric
utilities to furnish duta concerning
present and future costs of energy and
capacity on their systems.

These rules also provide that electric
utilities must furnish electric energy to
qualifying facilities on a
nondiscriminatory basis, and at a rate
that is just and reasonable and in the
public interest; and that they must
provide certain types of service which
may be requested by qualifying facilities
to supplement or back up those
facilities’ own generation.

*44 FR 61077, October 29. 1979,
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The rule exempts all qualifying
cogeneration facilities and certain
qualifying small power production
facilities from certain provisions of the
Federal Power Act, from all of the
provisions of the Public Utility Holding
Company Act of 1835 related to electric”
utilities, and from State laws regulating
electric utility rates and financial
organization.

The implementation of these rules is
reserved to the State regulatory
authorities and nonregulated electric
utilities. Within one year of the issuance
of the Commission’s rules, each State
regulatory authority or nonregulated
utility must implement these rules. That
implementation may be accomplished
by the issuance of regulations, on a
case-by-case basis, or by any other -
means reasonably designed to give
effect to the Commission’s rules.

111. Section-by-Section Analysis
Subpart A—General Provisions
% 292.101 Definitions.

This section contains definitions
applicable to this part of the
Commission’s rules. Paragraph (a)
provides that terma defined in PURPA
have the same meaning as they have in
PURPA. unless further defined in- this
part of the Commission's regulations.
The definitions in PURPA are found in
section 3 of that Act.

Subparagraph (1) defines a qualifying
facility as a cogeneration or small power
production facility which is a qualifying
facility under Subpart B of the
Commission’s regulations. Those
regulations implement section 201 of
PURPA, and are the subject of Docket
No. RM79-54.

Subparagraph (2) defines “purchase”
s the purchase of electric energy or
capacity or both from a qualifying
facility by an electric utility.

Subparagraph {3) defines “sale” as the
sale of electric energy or capacity or
both by an electric utility to a qualifying
facility.

In the proposed rule, subparagraph (4}
defihed “system emergency" as a
condition on a utility’s system “which is
likely to result in disruption of service to
a significant number of customers or is
likely to endanger life or property.” In
response to comments noting the
difficulty in determining what
constitutes a “significant number" of
customers, the Commission has
amended the definition to “a condition
on an clectric utility's systein which Is
likely to result in imminent significant
disruption of service to customers, oe is
imminently likely to endanger life or
property.” The emphaais is placed on
the significance of the disruption of

service, rather than on the number of
customers affected.

Subparagraph (5) defines "rate” as
any price, rate, charge, or classification
made, demanded, observed or received
with respect to the sale or purchase of
electric energy or capacity, or any rule.
regulation, or practice respecting any .
such rate, charge, or classification, and
any contract pertaining to the sale of
purchase of electric energy or capacity.

In the proposed rule, subparagraph (8)
defined “avoided costs” as the costs to
an electric utility of energy or capacity
or both which, but for the purchase from
a qualifying facility, the electric utility
would generate or construct itself or
purchase from another source. This
definition is derived from the concept of
“the incremental cost to the electric
utility of alternative electric energy” set
forth in section 210{d) of PURPA. It
includes both the fixed and the
costs on an electric utility system which
can be avoided by obtaining energy or
capacity from qualifying facilities.

The cdsts which an eFectric utility can
avoid by making such purchases
generally can be classified as “energy”
costs or “capacity” costs. Energy costs
are the variable costs associated with
the production of electric energy
(kilowatt-hours). They represent the cost
of fuel, and some operating and
maintenance expenses. Capacity costs
are the costs associated with providing
the capability to deliver energy; they
consist primarily of the capital costs of
facilities.

If, by purchasing electric energy from
a qualifying facility, a utility can reduce
its energy costs or can avoid purchasing
energy from another utility, the rate for
a purchase from a qualifying facility is

to be based on those energy costs which -

the utility can thereby avoid. If a
qualifying facility offers energy of
sufficient reliability and with sufficient
legally enforceable guarantees of
deliverability to permit the purchasing
electric utility to avoid the need to
construct a generating unit, to build a
smafler, less expensive plant. ar to
reduce firm power purchases from
another utility, then the rates for such a
purchase will be based on the avoided
capacity and energy costs.

The Commission has added the term
“incremental” to modify the costs which
an electric utility would avoid as a
result of making a purchase from &
qualifying facility. Under the principles
of economic dispatch, utilities generally
turn unt last and tusn off first thelr
generating units with the highest running
cost. At any given tims, an economically
dispatched utility can avoid operating
its highest-cost units as a result of
making a purchase from a qualifying

13-

facility. The utility’s avoided
incremental costs (and not average
system costs) should be used to
calculate avoided costs. With regard to
capacity, if a purchase from a qualifying
facility pesmits the utility to avoid the
addition of new capacity, then the
avolded cost of the new capacity and
not the average embedded system cost
of capacity should be used.

Many comments noted that the
definition of “avoided cost” in the
proposed rule failed to link the capacity
costs which a utility might avoid as a
result of purchasing electric energy or
capacity or both from a qualifying
facility with the energy costs associated
with the new capacity. If the
Commission required electric utilities to
base their rates for purchases from a
qualifying facility on the high capital or
capacity cost of a base load unit and, in
addition, provided that the rate for the
avoided energy should be based on the
high energy cost associated with a
peaking unit, the electric utilities’
purchased power expenses would
exceed the incremental cost of
alternative electric energy. contrary to
the limitation set forth in the last
sentence of section 210(b).

One way of determining the avoided
cost is to calculate the total (capacity
and energy) costs that would be
incurred by a utility to meet a specified
demand in comparison to the cost that
the utility would incur if it purchased
energy or capacity or both from a
qualifying facility to meet part of its
demand, and supplied its remaining
needs from its own facilities. The
difference between these two figures
would represent the utility's net avoided
cost. In this case, the avoided costs are
the excess of the total capacity and
energy cast of the system developed in
accordance with the utility’s optimal
capacity expansion plan,® excluding the
qualifying facility, over the total
capacity and energy cost of the system
(before payment to the qualifying
facility) developed in accordance with
the utility's optimaol capaosity expansion
plan including the qualifying facility.?

Subparagraph (7) defines
“interconnection costs” as the
reasonable costs of connection,
switching. metering, transmission,
distribution, safety provisions and

bodia for h auitio, o s geesating
sc! new 3
tramamission fecilities which. based on a5 e
avamination of cepitel, fusl. operating and

maintenaiice cosla, will meet a utility's projected
losd requirements at the lowest mn{eon.

T Throughout the ruls and preambls, the phrase
“energy or capacity” is used This phrase is
intended to include the capacity and energy costs

fated with the capacity. if the purch
involves both energy or capecity.
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administrative costs incurred by the
electric utility directly related to the
installation and maintenance of the
physical facilities necessary to permit
interconnected operations witha
qualifying facility, to the extent such’
costs are in excess of the corresponding
costs which the electric utility would
have incurred if it had not engaged in
interconnected operations, but instead
generated an equivalent amount of
energy itself or purchased an equivalent
amount of electric energy or capacity
from other sources. Interconnection
costs do not include any costs included
in the calculation of avoided costs.

The Commission has clarified this
definitivn to include distriburion and
administrative costs associated with the
interconnected operation, in response to
comments indicating that the proposed
rule was vague in these respects. This
definition is designed to provide the
State regulatory authorities and
nonregulated electric utilitios with the
flexibility to ensure that all costs which
are shown to be reasonably incurred by
the electric utility as a result of
interconnection with the qualifying
facility will be considered as part of the
obligation of the qualifying facility

-under § 292.308. These costs may
include, but are not limited to, operating
and maintenance expenses, the costs of
installation of equipment elsewhere on
the utility's system necessitated by the
interconnection, and reasonable
insurance expenses. However, the
Commission does not expect that
litigation expenses incurred by the
utility involving this section will be
considered a legitimate interconnection
cost to be borne by the qualifying
facility.

Certain interconnection costs may be
incurred as a result of sales from a
ultility to a qualifying facility. The
Commission notes that the Joint
Explanatory Statement of the Committee
of Conference (Conference Report)
prohibits the use of "unreasonable rste
structure impediments, such as
unreasonable hook up charges or other
discriminatory practices . . ." ® This
prohibition is reflected in § 292.306(a) of
these rules, which provides that
interconnection costs must be assessed
on a nondiscriminatory basis with
respect to other customers with similar
inad characteristics.

A qualifying facility which is already
interconnected with ain electric: ulilily
for purposes of sales may seek to
establish interconnection for the
purpose of utility purchases from -

> Conference Rep(::"l on HR 015, Public *iziin
“cgalatory Polivies Act of 1878 H. Rep. No 1756, s
with Cang.. 2d Sess {1978).

qualifying facility. In this case, the
qualifying facility may have
compensated the utility for its
interconnection costs with respect to
sales to the qualifying facility, either as
part of the utility's demand or energy
charges, or through a separate customer
charge. If this is the case, the
interconnection costs associated with
the purchase include only thcse
additional interconnection expenses
incurred by the electric utility as a result
of the purchase, and do not include any

portion of the interconnection costs for -

which the qualifying facility has already
paid through its retail rates.

One comment recommended that the
definition be revised to cover “all
identifiable costs, including but not
limited to, the costs of interconnection

. resulting from interconnected
operation”. The Commission rejects this
suggestion in order to maintain
ransistency with its initial
detcrmination to separate the utilily's
avoided costs with regard to purchases
from qualifying facilities, from the costs
incurred as a result of interconnection
with a qualifying facility. Accordingly.
legitimate costs not recovered pursuant
to this section can be netted out in the
calculation of avoided costs.

This definition also incorporates the
concept from the proposed rule, as
clarified in an erratum notice,® that
these costs are limited to the net
increased interconnection costs imposed
on an electric utility compared to those
intercunnection costs it would have
incurred had it generated the energy
itself or purchased an equivalent .
amount of energy or capacity from
another source.

This section of the rule contains
definitions of “supplementary power”,
“back-up power”, “interruptible power",
and “maintenance power” which did not
appear in the proposed rule.

Subparagraph (8) defines
“supplementary power” as electric
energy or capacity, supplied by an
electric utility, regularly used by a
qualifying facility in addition to that
which the facility generates itself.

Subparagraph (g) defines "back-up
power"” as electric energy or capacity
supplied by an electric utility to replace
energy ordinarily generated by a
facility's own generation equipment

. during an unscheduled autage of the

facility.

Su.bpnngrnph (10) dofinos
“interruptible power” as electric energy
ar capacity supplied by an electric
utilily subject to interruption by the
electric utility under specified
conditions.

*34 PR 63914, Novembe: 2, 197y
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Subparagraph (11) defines
“maintenance power"” as electric energy
or capacity supplied by an electric
uttlity during scheduled outages of the

". qualifying facility. -

Subpart C—Arrangements Between
Electric Utilities and Qualifying
Cogeneration and Small Power 3
Production Facilities Under Section 210
of the Public Utility Regulatory Policies
Act of 1978

§ 292.301 Scope.

Section 292.301(a) describes the scope
of Subpart C of Part 292 of the .
Commission's rules. Subpart C applies
to cales and purchascs of electric energy
or capacity between qualifying
cogeneration or small power production
facilities and electric utilities, and
actions related to such sales and
purchases. Section 292.301(b)(1)
provides that this subpart does not
Ereclude negotiated agreements

etween qualifying cogenerators or
small power producers and electyic
utilities which differ from rates, or terms
or conditions which would otherwise be
required under the subpart. Paragraph
(b)(2) states that this subpart does nol
affect the validity of any contract
entered into between a qualifying
facility and an electric utility for any
purchase.®

Paragraph [b)(1) reflects the
Commission's view that the rate -
provisions of section 210 of PURPA
apply only if a qualifying cogenerator or
small power production facility chooses
to avail itsell of that section.
Agreements between an electric utility
and a qualifying cogenerator or smal)
power producer for purchases at rates
different than rates required by these
rules, or under terms or conditions
different frain thoge set forth in those
rules, do not violate the Commission's
rules under section 210 of PURPA. The
Commission recognizes that the ability
of a qualifying cogenerator or small
power producer o negotiate with an
electric utility is buttressed by the
existence of the rights and protectians of
these rules. .

Some comments stated tha! paragraph
(b)(2) would unfairly penalize
cogenerators and small power producers
who, prior to the promulgation of these
regulations, entered into binding
contracts with electric utilities under
less favuiabile terms than might be
obtainable under these rules. The
Commission interprets its mandale
under section 210{a) to prescribe "such
rules as it determines necessary 1o
encourage cogeneration and smuil

*“The term “purchuse” is definad in § 202,101t
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power production * * *" to mean that
the totai costs to the utility and the rates
to its other customers should not be
greater than they would have been had
the utility not made the purchase from
the qualifying facility or qualifying
facilities. That a cogeneration or small
power production facility entered-into a
binding contractual arrangement with
an electric utility indicates that it is
likely that sufficient incentive existed,
and that the further encouragement
provided by these rules was not
necessary. As a result, the Commission
has not revised this provision.

§ 292.302 Availability of electric utility
system cost data.

As the Commission observed in the
Notice of Proposed Rulemaking, in order
to be able to evaluate the financial
feasibility of a cogeneration or small
power production facility, an investor
needs to be able to estimate, with
reasonable certainty, the expected
return on a potential investment before
construction of a facility. This return
will be determined in part by the price
at which the qualifying facility can seil
its electric output. Under § 292.304 of
these rules, the rate at which a utility
must purchase that output is based on
the utility’s avoided costs, taking into
account the factors set forth in
paragraph (e) of that section. Section
292.302 of these rules is intended by the
Commission to assist those needing data
from which avoided costs can be
derived. It requires electric utilities to
make available to cogenerators and
small power producers data concerning
the present and anticipated future costs
of energy and capacity on the utility’s
system.

In the preamble to the proposed rule,
the Commission stated that most electric
utilities will have prepared data
containing some of this information in
compliance with the Commission’s rules
implementing secticn 133 of PURPA.
Several commenters observed that the
marginal cost data required to be
be directly translated into a rate for
purchases. The Commission has
clarified paragraph (b) to emphasize that
these data are not intended to represent
a rate for purchases from qualifying
facilities. Rather, these data are to be
considered the first step in the
determination of such a rate.

The Commission has also revised this
section so that the rates for purchases
can be more readily calculated from the
data produced. The Commission has
changed paragraph (b)(3) to provide that
a utility shall submit the associated
energy cost of each planned unit
expressed in kilowatt-hours (kWh})

along with the estimated capacity cost
of planned capacity additions. This
change is intended to ensure that the
calculation of avoided costs includes the
lower energy costs that might be
associated with the new capacity. The
Commission points out that the
determination of a rate for purchases
from a qualifying facility which enables
a utility to defer or avoid the addition of
a new unit must also reflect the hours of
expected use of the deferred or avoided
capacity addition.

The coverage under paragraph (a) of
this gection is the same as that provided
pursuant to section 133 of PURPA and
the Commission's rules implementing
that section.'! As noted in the Notice of
Proposed Rulemaking, section 133 of
PURPA applies to each electric utility
whose total sales of electric energy for
purposes other than resale exceeded 500
million kWh during any calendar year
beginning after December 31, 1875, and
before the immediately preceding
calendar year.,

Paragraph (b) provides that each
regulated electric utility meeting the
requirements of paragraph (a) must
furnish to its State regulatory authority,
and maintain for public inspection, data
related to the costs of energy and
capacity on the electric utility's system.
Each nonregulated electric utility also
must maintain such data for public
inspection.

In response to comments received, the
Commission has extended the date by
which these data must be first provided
to November 1, 1980, and changed the
second date to May 31, 1982, to conform
to the dates required by the
Commission's regulations implementing
section 133 of PURPA. The Commission
has added paragraph (d) to allow a
State regulatory authority or
nonregulated utility to use a different
approach than that provided in
paragraph (b). As part of that substitute
program, a State regulatory authority or
nonregulated electric utility could
provide that cost data be updated more
frequently than every two years.

Subparagraph (1) of paragraph (b)
requires each electric utility to provide
the estimated avoided cost of energy on
its system for various levels of
purchases from qualifying facilities. The
levels of purchases are to be stated in
blocks of not more than 100 megawatts
for systems with peak demand of 1000
megawatts or more, and in blocks
equivalent to not more than ten percent
of system peak demand for systems less
than 1000 megawatts. This information
is to be stated on a cents per kilowatt-
hour basis, for daily and seasonal peak

) 44 FR 58687, October 11, 1978,
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and off-peak periods, for the current
calendar year and for each of the next
five years.

Subparagraph (2} of paragraph (b)
requires each electric utility to provide
its schedule for the addition of capacity.
planned purchases of firm energy and
capacity, and planned capacity
retirements for each of the next ten

- years.

Subparagraph (3) of paragraph (b) has
been revised, as discussed previously,
so0 that the costs of planned capacity
additions include the associated energy
costs.

The Commission received comment
noting that some States have
implemented or are planning to
implement alternative methods by
which electric utilities’ system cost data
would be made available. In order to
prevent the preparation of duplicative
data where the alternative method
substantially deviates from the
Commission approach, the Commission
has added paragraph (d). This
paragraph provides that any State
regulatory authority or nonregulated
electric utility may, after providing
public notice in the area served by the
utility and after opportunity for public
comment, require data different than
that which are otherwise required by
this section if it determines that avoided
costs can be derived from such data.
Any State regulatory authority or
nonregulated utility shall notify the
Commission within 30 days of any
determination to sustitute data
requirements.

If a qualifying facility finds that the
alternative requirements do not provide
sufficient data from which avoided costs
may be derived, the qualifying facility
may seek court review of the matter as
it can with regard to any other aspect of
the State’s implementation of this
program.

A qualifying facility may wish to sell
energy or capacity to an electric utility
which is not subject to the reporting
requirements of paragraph (b). In that
event, paragraph (c) provides that, upen
request of a qualifying facility, an
electric utility not otherwise covered by
paragraph (b) must provide data
sufficient to enable the cogenerator or
small power producer to estimate the
utility’s avoided costs. If such utility
does not supply the requested data, the
qualifying facility may apply to the State
regulatory authority which has
ratemaking authority over the utility or
to this Commission for an order
requiring that the information be
supplied. The consideration of such
applications should take intv account
the burden imposed on the small
utilities.
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An electric utility which is legally
obligated to obtain all of its
requirements for electric energy and
capacity from another utility may
provide the data provided by its
supplying utility and the rates at which
it currently purchases such energy and
capacity for any period during which
this obligation will continue. The
wholesale rates may require adjustment
in order to reflect properly the avoided
costs. This is discussed later in this
preamble under § 292.303. In the case of
small, non-generating utilities, the
requirements of this section will be
considered to have been satisfied if
these cost data are readily available
frum the supplying utility.

Numerous comments mentioned that-
the proposed rule did not address the
issue uf validailun uf ihe dula lo be
provided pursuant to this section. As a
result, the Commission has added
paragraph [e) which provides that any
duta oubmitted by an eleatric utility
under this section shall be subject to
review by its State regulatory authority.
Paragraph (e)(2) places the burden of
providing support for the data on the
utility supplying the data.

$292.303 Electric utllity obligations under
this subpart.

Section 210(a) of PURPA provides that
the Commission prescribe rules
requiring electric utilities to offer to
purchase electric energy from qualifying
facilities. The Commission interprets
this provision to impose on electric
utilities an obligation to purchase al!
electric energy and capacity made
available from qualifying facilities with
which the electric utility is directly or
indirectly interconnected, except during
periods described in § 292.304(f) or
during system emergencies.

A qualifying facility may seek to have
a ulilily purchase more energy or
capacity than the utility requires to meet
its total system load. In such a case.
while the utility is legally obligated to
purchase any energy or capacity"
provided by a qualifying facility. the
purchase rate should only include
payment for energy or capacity which
the utility can use to meet its total
system load. These rules impose no
requirement on the purchasing utility 10
deliver unusable energy or capacity to
unother utility for subsequent sale.

§ 292.303(a) Obligation to purchase trom
Qualitying lacitities.

§ 292.303(d) Transmission to other
electric utilities. All-Requirement Contracts.
Several commenters noted that the
ubligation to purchase from qualifying
facilities under this section might
conflict with contractual commitments

into which they had entered requiring
them to purchase all of their
requirements from a wholesale supplier.
One commenter noted that, with regard
to all-requirements rural electric
cooperatives, any impairment of the
obligation to obtain all of a
cooperative's requirements from a

- generation and transmission cooperative

might affect the financing ability of the
generation and transmission
cooperative. The Commission observes
that, in general, if it permitted such
contractual provisions to override the
obligation to purchase from qualifying
facilities, these contractua! devices
might be used to hinder the development
ul cugeneration and stwall puwer
production. The Commission believes
that the mandate of FURPA to
encourage cugeneration und swall
power production requires that
obligations to purchase under this
provision supersede contractual
restriotions on a utility’s ability to
obtain energy or capacity from a
qualifying facility.

The Commission has, however,
provided an alternate means by which
any electric utility can meet this
obligation. Under paragraph (d). if the
qualifying facility consents, an all-
requirements utility which would
otherwise be obligated to purchase
energy or capacity from the qualifying
facility would be permitted to transmit
the energy or capacity to its supplying
utility. In most instances, this
transactiorn would actually take the form
of the displacement of energy or
capacity that would have been provided
under the all-requirements obligation. In
this case, the supplying utility is deemed
to have made the purchase and, as a
result the all-requirements obligation is
not affected.

In addition, if compliance with the
purchase obligation would impose a
special hardship on an all-requirements
customer, the Commission may consider
waiving such purchase obligation
pursuant to the procedures set forth in
§ 292.403.

Transmission to Other Facilities

There are several circumstances in
which a qualifying facility might desire
that the electric utility with which it is
interconnected not be the purchaser of
the qualifying facility's energy and
capacity, but would prefer instead that
an electric utility with which the
purchasing utility is interconnecied
make such a purchase. If, for example.
the purchasing utility is a non-generating
utility, its avoided costs will be the price
of bulk purchased power ordinarily
based on the average embedded cost of
capacity and average energy cost on its

—16-

supplying utility's system. As a result,
the rate to the g facility would
be based on those average costs. If,
however, the qualifying facility’s output
were purchased by the supplying utility.
its output ordinarily will replace the

. highest cost energy on the supplying

utility’s system at that ime, and its
capacity might enable the supplying
utilityto avoid the addition of new
capacity. Thus, the avoided costs of the
supplying utility may be higher than the
avoided cost of the non-generating
utility. -

This would not appear to be the case
if the qualifying facility offers to supply
capacity and energy in a situation in
which the supplying utility is in an
exceils capaclity shituatlon. Since the
su utility has excess capacity, its
avg? eg‘seoah would include only er)x'ergy
costs. On the other hand., if the avoided
cost were based on the wholesale rate
to the all-requirements utility, the
avolded cost would thelude the demand
charge included in the wholesale rate.
which would usually reflect an
allocation of a portion of the fixed
charges associated with excess
capacity.

Use of the unadjusted wholesale rate
fails to take into account the effect of
reduced revenue to the supplying utility.
as a result of the substitute of the
qualifying facility's output for energy
previously supplied by the supplying
utility. As the level of purchase by the
all-requirements utility decreases, the
supplying utility's fixed costs will have
to be allocated over a smaller number of
units of output. In effect, the loss in
revenue to the supplying utility will
cause the demand charges to the
supplying utility's customers (including
the all-requirements customers
interconnected with the qualifying
facility) to Increase. Under the definition
of “avoided costs” in this section, the
purchasing utility must be in the same
financial position it would have been
had it not purchased the qualifying
fucility's output. As a result, rather than
allocating its loss in revenue among alt
of its customers, in this situation the
supplying utility should assign all of
these losses to the all-requirements
utility. That utility should, in turn,
deduct these losses from its previously
calculated avoided costs, and pay the
qualifying facility accordingly.

Under these rules, certain gmall
electric utilities are not required to
provide system cost data, except upon
request of a qualifying facility. If, with
the consent of the qualifying facility, a
small electric utility chooses ta transmit
energy from the qualifying facility to o
second electric utility, the small wility
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can avoid the otherwise applicable
requirements that it provide the system
cost data for the gualifying facility and
that it purchase the energy itself.
However, the ability to transmit a
purchase to another utility is not limited
to these smaller systems; it applies to
any utility,

Accordingly, paragraph (d) provides
that a utility which receives energy or
capacity from a qualifying facility may,
with the consent of the qualifying
facility, transmit such energy to another
electric utility. However, if the first
facility does not agree to transmit the
purchased energy or capacity, it retains
the purchase obligation. In addition, if
the qualifying facility does not consent
to transmission to another utility, the
first utility retains the purchase N
obligation. Any electric utility to which
such energy or capacity is delivered
must purchase this energy under the
obligations set forth in these rules as if
the purchase were made directly from
the qualifying facility.

One commenter stated that this
provision could result in energy being
transmitted to a utility which has little
or no information regarding the
reliability of the qualifying facility. The
Commission believes that, prior to these
transactions occurring, it will be in the
interest of the qualifying facility to
inform any utility to which energy or
capacity is delivered, of the nature of
those deliveries, so that such energy or
capacity can be usefully integrated into
that utility’s power supply.

Several other commenters believed
that this provision went beyond the
authority of section 210 of PURPA—
namely, that the Commission cannot
require the first utility to wheel the
power nor the second utility to buy the
power. First, the Commission notes that
this transmission can only occur with
the consent of the utility to which
energy or capacity from the qualifying
facility is made available. Thus, no
utility is forced to wheel. Secondly,
section 210 does not limit the obligation
to purchase to any particular utility;
rather, it is a generally applicable
requirement.

Paragraph (d) provides that charges
for transmission are not a part of the
rate which an electric utility to which
energy is transmitted is obligated to pay
the qualifying facility. In the case of
electric utilities not subject to the
jurisdiction of this Commission, these
charges should he determined under
applicable State law or regulation which
may permit agreement between the
qualifying facility and any eleotrio utility
which transmits energy or capacity with
the consent of the qualifying facility. For
utilities subject to the Commission’s

jurisdiction under Part II of the Federal
Power Act, these charges will be
determined pursuant to Part Il

The electric utility to which the
electric energy is'transmitted has the
obligation to purchase the energy at a
rate which reflects the costs that it can

" avoid as a result of making such a

purchase. In cases in which electricity
actually travels across the transmitting
utility's system, the amount of energy
delivered will be leas than that
transmitted, due to line losses. When
this occurs, the rate for purchase can
reflect these losses. In other cases, the
energy supplied by the qualifying facility
will displace energy that would have
been supplied by the purchasing utility
to the transmitting utility. In those cases,
a unit of energy supplied from the
qualifying facility may replace a greater
amount of energy from the purchasing
utility. In that case, the rate for purchase
should be increased to reflect the net
gain. These provisions are also set forth
in paragraph (d).

§ 292.303(b) Obligation to sell to
qualifying facilities.

Paragraph (b) sets forth the statutory
requirement of section 210(a) of PURPA
that each electric utility offer to sell
electric energy to qualifying facilities.
The Commission observed in the Notice
of Proposed Rulemaking that State law
ordinarily sets out the obligation of an
electric utility to provide service to
customers located within its service
area. In most instances, therefore, this
rule will not impose additional
obligations on electric utilities.

It is possible that a qualifying facility
located outside the service area of an
electric utility might require back-up,
maintenance, or other types of power.
The Commission believes that the
instructions of section 210{a) of PURPA
that it issue rules “as it determines
necessary to encourage cogeneration
and small power production * * *"
mandate that it agsure that such
facilities are able to fulfill their needs
for service.

However, the Commission also
recognizes that State and local law
limits the authority of some electric
utilities to construct lines outside of

- their service area. Accordingly, the

Commission requires electric utilities to
serve any qualifying facility, and,
subject to the restriction contained
therein, to interconnect with any such
facility as required in paragraph (c).
However, an electric utility is only
required to construct lines or other
facilities to the extont authorized or
raquired by State ot local law. As.a
result, a qualifying facility outside the
service area of a utility may be required
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to build its line into the service area of
the utility.

§ 292.303(c) Obligation to interconnect.

In the Notice of Proposed Rulemaking.
the Commission used the interpretation
set forth in the Staff Discussion Paper,
that the obligation to interconnect with

- a qualifying facility is subsumed within

the requirement of section 210(a) that
electric utilities offer to sell electric
energy to and purchase electric energy
from qualifying facilities. The
Commission observed that to hold
otherwise would mean that Congress
intended to require that qualifying
facilities go through the complex
procedures simply to gain
interconnection, contrary to the
mandate of section 210 of PURPA to
encourage cogeneration and small
power production.

During the comment period, this
question was further explored, and it
was suggested that the Commission has
ample authority under the general
mandate of section 210(a) of PURPA—
namely, that it prescribe rules necessary
to encourage cogeneration and small
power production—to require
interconnection.

While these interpretations received
substantial support in the comments -
submitted, they were at the same time
criticized on the theory that section
210(e){3) of PURPA does not provide
that a qualifying facility may be
exempted from section 210 of the
Federal Power Act (added by section
202 of PURPA and providing certain
interconnection authority) and that this
interconnection section specifically
includes qualifying cogenerators and
small power producers in its
applicability. These commenters
contended that since section 210 of the
Federal Power Act deals explicitly with
the subject of interconnections between
qualifying facilities and electric ulilities,
no other section of that Act can be
interpreted as also granting authority on
that subject. as such an interpretation
would render the express provision
“surplusage".

With regard to thege criticisms, the
Commission observes that this argument
might be tenable in the situation in
which the section of the legislation
which deals explicitly with the subject
does not contain an express provision
that it is not to be considered the
exclusive authority on the subject. The
Commission notes that section 212 of the
Federal Power Act (as added by section
204 of PURPA) sets forth certain
determinations that the Commission
must make before it can issue an order
under either section 210 or 211 of the
Federal Power Act.
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Section 212(e) states that no provision
of section 210 of the Federal Power Act
shall be treated (1) as requiring any
person to utilize the authority of such
section 210 or 211 in lieu of any other
authority of law, or (2) as limiting,
impairing. or otherwise affecting any
other authority of the Commission under
any other provision of law."” Thus, the
Federal Power Act, as amended,
expressly provides that the existence of
authority under section 210 of the
Federal Power Act to require
interconnection is not to be interpreted
as excluding any other interconnection
authority available under any other law.
The Commission emphasizes that the
limitation is not restricted to the Federal
Fuwer Act, but rather axtends to include
other authority of law, such as the
authority contained in the Public Utility
Regulatory Policies Act of 1978, of which
section 210 is a part. Clearly, the
existeuce of this provision refutes the
contention that section 210 of the
Federal Power Act represents the
exclusive method by which
interconnection can be obtained. As a
result, the comment that the direction
contained in section 210(e)(3) of PURPA
that no qualifying facility can be
exempled from section 210 or 212 of the
Federal Power Act is not persuasive.

The Commission finds that to require
qualifying facilities to go through the
complex procedures set forth in section
210 of the Federal Power Act to gain
interconnection would, in most
circumstances, significantly frustrate the
achievement of the benefits of this
program. The Commission does not feel
that the legal interpretation set forth in
the Staff Discussion Paper and the
Notice of Proposed Rulemaking io the
exclusive theory by which it may
require interconnections under this
program without resort to sections 210
and 212 of the Federal Power Act. The
interpretation brought out during the
comment period—that section 210(a) of
PURPA provides a general mandate for
the Commission to prescribe rules
necessary to encourage cogeneration
and small power production—precvides,
in the Commisaion’s view, sufficient
authority to require interconnection. The
Commission believes that a basic
purpose of section 210 of PURPA is to
provide a market for the electricity
grintrated by small power producers and
cogenerators. The Commission believes
that accomplishment of this purpose
would be greatly hindered if it were to
require qualifying facilities to utilize
section 210 of the Federal Power Act as
the exclusive means of obtaining
interconnection. It therefare concludes

that such a restrictive interpretation of
the law is not supportable.

Paragraph (c)(1) thus provides that an
electric utility must make any
interconnections with a qualifying
facility which may be necessary to
permit purchases from or sales to the
qualifying facility. A State regulatory
authority or nonregulated electric utility
must enforce this requirement as part of
its implementation of the Commission's
rules. )

In addition, several commenters
contended that, if the obligation to
interconnect is required under section

~ 210{a) PURPA, the limitation provided in

section 212 of the Federal Puwer Act
would not be available. That limitation
providés that an electric utility which
complies with an interconnection order
under section 210 of the Federal Power
Act would not be subject to the
eriadiotion of the Federal Energy

egulatory Commission for any
purposes other than those specifled in
the interconnection order.

After consideration of this concern,
the Commission has added paragraph
{c)(2) to provide that no electric utility is
required to interconnect with any
qualifying facility, if, solely by reason of
purchases or sales over the
interconnection, the electric utility
would become subject to regulation as a
public utility under Part II of the Federal
Power Act. This exception is provided
because the Commission notes that, in
balance, the encouragement of
cogeneration and small power
production would not be furthered if, by
virtue of interconnection with a
qualifying facility, a previously
noniurisdictional utility were reluctantly
to become subject to federal utility
regulation.

§ 292.303(e) Parallel operation.

In the Notice of Proposed Rulemaking,
the Commission provided that each
electric utility must offer to operate in
parallel with a qualifying facility,
provided that the qualifying facility
complies with standards established by
the State regulatory authority or
nonregulated electric uiility with regard
to the protection of system reliability
pursuant to § 292.308. By operating in
parallel, qualifying facilities are enabled
to export automatically any electric
energy which is not consumed by its
own load. The comments submitted
have not set forth any convincing
reasons for changing the proposed rule.
Paragraph (e) thus continues to require
each electric utility to offer to operate in
parallel with a qualifying facility.

-18-
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§ 292.304 Rates for purchases.

Section 210{b) of PURPA provides that
in requiring any electric utility to
purchase electric energy from a
qualifying facility, the Commission must
ensure that the rates for the purchase be
just and reasonable to the electric
consumers of the purchasing utility, in
the public interest, and
nondiscriminatory to qualifying
facilities, but that they not exceed the
incremental costs of alternative electric
energy (the costs of energy to the utility,
which, but for the purchase, the utility
would generate itself or purchase from
another source).

Relation to State Progruins

The Commission has become aware
that several States have enacted
legislation requiring electric utilities in
that State to purchase the electrical
output of facilities which may be
qualifving facilities under the
Commission's rules at rates which may
differ from the rates required under the
Commission’s rules implementing
section 210 of PURPA.

This Commission has set the rate for
purchases at a level which it believes
appropriate to encourage cogeneration
and small power production, as required
by section 210 of PURPA. While the
rules prescribed under section 210 of
PURPA are subject to the statutory
parameters, the States are free, under
their own authority. to enact laws or
regulationa providing for rates which
would result in even greater
encouragement of these technologies.
However, State laws or regulations
which would provide rates lower than
the federal standards would fail to
provide the requisite encouragement of
these technologies, and must yield to
federal law.

If a State program were io provide
that electric utilities must purchase
power from certain types of facilities,
among which are included “qualifying
facilities,” at a rate higher than that
provided by these rules, a qualifying
facility might seek to obtain the benefits
of that State program, In such a case,
however, the higher rates would be
hased nn State autharity to estahlish
such rates, and not on the Commission's
rules.

A facility which provides energy or
capacity to a utility under State
authority may nevortheless ocok to
obtain exemption from the Federal
Power Act, the Public Utility Holding
Company Act, and State regulation of
electric utilities as available under
section 210{e) of PURPA. The
Commission notes that the States lack
the authority to exempt a facility from
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the Federal Power Act or Public Utility
Holding Comnany Act. The Commission
finds no inconsistency in a facility's
taking advantage of section 210 in order
to obtain one of its benefits, while
relying on other authority under which
to buy from or sell to a utility.

§ 292.304(a) Rates for purchases.

Paragraph (a) sets forth the statutory:
requirement that rates for purchases be
just and reasonable to the electric
consumers of the electric utility and in
the public interest, and not discriminate
against qualifying cogeneration and
small power production facilities.

In the proposed rule, the Commission
stated that there is a rebuttable
presumption that the rate for purchases
is acceptable if it reflects the avoided
cost resulting from a purchase on the
basis of system cost data set forth
pursuant to § 292.302 (b} or (c). Many of
the comments received stated that this
section was ambiguous.'* The
Commission has therefore provided that
the rate for purchases meets the
statutory requirements if it equals
avoided costs, and has eliminated the
reference to the “rebuttable
presumption”.

Some comments recommended that,
as a matter of policy, this section be
revised to provide that a State
regulatory authority or nonregulated
utility has discretion to establish the
relationship between the avoided cost
and the rate for purchases. Other
commenters contended that the
Commission should specify that the rate
for purchase must equal the avoided
cost resulting from such a purchase. In
addition, several suggested that the
Commission adopt a “split-the-savings"
approach.

It is possible that developers of
technologies which may be included as
qualifying facilities may produce and
make available power to electric
facilities even though their cost of
producing this power is greater than the
utility's avoided costs. In most -
instances, however, purchases of energy
or capacity from qualifying facilities will
only occur when the cost to the
qualifying cogenerator or small power
producer of producing the energy or
capacity is lower than the utility’s
avoided costs. Only if this is the case
will payment by the utility of its avoided
costs provide economic benefit for the:
cogenerator or small power producer.

When one electric utility can provide
energy more cheaply than could another
electric utility, the two utilities will often

13The relationship between the utility system cosf
data and the rate for purchases is discussed under
§ 202.302 and § 252.304{b)-

exchange power on a “split-the-savings”
“basis. In that type of transaction, the
two utilities split the difference between
the incremental costs incurred and the
incremental costs that the purchasing
utility would have incurred had it
generated the power itself. Several
commenters argued that rates for
purchases from qualifying facilities
should be based upon this same general
principle. The effect of such a pricing
mechanism would be to transfer to the
utility's ratepayers a portion of the
savings represented by the cost
differential between the qualifying
facility and the purchasing electric
utility. Several utilities contend that by
so allocating these savings, the
Commission would provide an incentive
for the electric utility to enter into
purchase transactions with qualifying
cogeneration and small power
production facilities.

These commenters also noted that
they had previously engaged in
purchases from facilities which might
become qualifying facilities under the
Commission’s rules, and they had paid
prices for these purchases based on a
“gplit-the-savings" methodology. These
commenters observed that if the
Commission’s rules now require the
payment of full avoided cost for these
types of purchases, the purchased power
expenses of the electric utility would
increase.

Moreover, several utilities commented
that, for the forseeable future, they are
inextricably tied to the use of oil to
produce electricity. They contepd that
unless they are permitted to purchase
energy and capacity from qualifying
facilities at a rate somewhere between
the qualifying facilities’ costs and their
own costs, they and their ratepayers
will'be subject to the continually
increasing world price of oil.

Commenters opposing this allocation
of savings to parties other than the
qualifying facility noted that this section
of PURPA is intended to encourage the
development of cogeneration and small
power production. They noted that in
providing for this encouragement, the
Commission may not set rates for
purchases at a level which exceeds the
incremental cost of alternative energy.
Therefore, they observed that, under the
full avoided cost standard, the utilities’
customers are kept whole, and pay the
same rates as they would have paid had
the utility not purchased energy and
capacity from the qualifying facility.

Although use of the full avoided cost
standard will not produce any rate
savings ro the utility’s customers,
several comrmenters stated that these
ratepayers and the nation as a whole
will benefit from the decreased reliance
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of scarce fossil fuels, such as oil and
gas, and the more efficient use of
energy. .

The Commission notes that, in most
instances, if part of the savings from
cogeneration and small power
production were allocated among the
utilities’ ratepayers, any rate reductions
will be insignificant for any individual
customer. On the other hand., if these
savings are allocated to the relatively
small class of qualifying cogenerators
and small power producers, they may
provide a significant incentive for a
higher growth rate of these technologies.

Another concern with the use of a
split-the-savings rate for purchases ig
that it would require a determination of
the costs of production of the qualifying
facility. A major portion of this
legislation is intended to exempt
qualifying facilities from the cost-of-
service regulation by which electric
utilities traditionally have been
regulated. The Conference Report noted
that:

It is not the intention of the Conferees that
cogenerators and small power producers
become subject . . . to the type of
examination that is traditionally given to
electric utility rate applications to determine
what is the just and reasonable rate that they
should receive for their electric power."

Thus, section 210(e) of PURPA
provides that the Commission shall
exempt qualifying facilities from the
Public Utility Holding Company Act,
from the Federal Power Act and from
State law and regulation respecting
utility rates or financial organization. to
the extent that the Commission
determines that such exemption is
necessary to encourage cogeneration or
small power production.

Several commenters have contended
that a determination of the qualifying
facility’s costs can be made without the
detail required by cost-of-service
regulation. However, the Commission
believes that the basis for the
determination of rates for purchases
should be the utility’s avoided costs and
should not vary on the basis of the costs
of the particular qualifying facility.

Several commenters recommended
that rather than using a split-the-savings
approach, the Commission should set
rates for purchases at a fixed percentage
of avoided costs’ The Commission notes
that, in most situations, a qualifying
cogenerator or small power producer
will only produce energy if its marginal
cost of production is less than the price
he receives for its output. If some fixed
percentage is used, a qualifying facility

1 Conference Report on H.R. 4018 Public Utility
Regulatory Policies Act of 1878, H. Rep. No. 1750, 97.
95th Cong.. 2d. Sess. (1978).
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may cease to produce additional units of
energy when its costs exceed the price
to be paid by the utility. If this occurs,
the utility will be forced to operate
generating units which either are less
efficient than those which would have
been used by the qualifying facility, or
which consume fossil fuel rather than
the alternative fuel which would have
been consumed by the qualifying facility
had the price been set at full avolded
costs.

§ 292.304(b) Relationship to avoided
cosls.

“New Capacity”

The proposed rule differentiated
between “old” and “new" production in
connection with simultaneous purchases
and sales. The proposed rule required
an electric utility to purchase at its
avoided cost the total output of a
facility, construction of which was
commenced after the date of issuance of
these rules, even if the utility
simultaneously sells energy to the
facility at its retail rate. The effect of
this proposed rule was to separate the
production aspect of a qualifying facility
from its consumption function. Under
this approach, the electrical output of a
facility is viewed independently of its
electrical needs. Thus, If a cogencration
facility produces five megawatts, and
consumes three megawatts, it is treated
the same as another qualifying facility
that produces five megawatts, and that
is located next to a factory that uses
three megawatts.

The Commission continues to believe
that permitting simultaneous purchase
and sale is necessary and apprdpriate to
encourage cogeneration and small
power production. The limitation
contained in the proposed rule was
intended to prevent a cogenerator or
small power producer, which had found
it economical to produce power for its
own consumption prior to the issuance
of these rules, from receiving the
economic rent that might result from the
purchase of its entire output at a utility’s
full avoided cost after that date without
new investment on the part of the
qualifying facility.

The same reasoning applies to any
facility which was in existence prior to
the enactment of PURPA, whether or not
it seeks to purchase and sell
simultaneously. That construction of the
facility was commenced prior to that
date may indicate that appropriate
economic returns were available
without the further incentives provided
by section 210.

The Commission is aware that in
some instunces, if a previously existing
qualifying facility were not permitted to

receive full avoided costs for its entire
output, it would no longer have
sufficient incentive to continue to
produce electric power. The cost of
production may have risen so as to
render the previous rate jnsufficient to

.cover the costs of production, or permit

an appropriate return.

Thus, with regard to facilities,
construction of which commenced on or
after the date of enactment of PURPA
(November 9, 1878), the Commission has
determined it appropriate to provide
that rates for purchases shall equal full
avoided costs. For facilities,
construction of which commenced
before the enactment of PURPA, the
Commission will permit the State
regulatory authorities and nonregulated
electrio utilitios to ostablich rates for
purchases at full avoided costs, or at a
lower rate, if the State regylatory
authority or nonregulated electric utility
determines that the lower rate will
provide sufficient encouragement of
cogeneration and small power
production. Thus, if a previously existing
facility shows that it requires rates for
purchases based on full avoided costs to
remain viable, or to increase its output,
the State regulatory authority or
nonregulated electric utilify is required
to establish such rates. This distinction
is intended to reflect the need for further
incentives and the reasonable
expectations of pefsons investing in
cogeneration or small power production
facilities prior to or subsequent to the
enactment of this law,

Paragraph (b)(1) defines "new
capacity” as any purchase of capacity
from a qualifying facility. construction of
which was commenced on or after
November 9, 1878. Subparagraph (2)
provides that for new capacity, utilities
must pay a rate which equals their
avoided cost.

A utility must therefore purchase all
of the output from a qualifying facility.
However, as explained above, for any
portion of that output which is not “new
capacity,” the State regulatory authority
or nonregulated electric utility, as
provided in paragraph (b)(3), may
provide for a lower rate, if it determines
that the lower rate will provide
sufficient incentive for cogeneration.

Paragraph (b}(4) requires electric
utilities to pay full avoided costs for
purchases from new capacity made
available from a qualifying facility,
regardless of whether the electric utility
is simultaneously making sales to the

qualifying facllisy.
§ 292.304(c) Standard rates for
purchases.

The Notice of Proposed Rulemaking
required electric utilities on request of a
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ualifying facility to establish a tariff or
gther method for establishing rates for

. Eurchase from qualifying facilities of 10

w or less. Upon consideration of the
comments received, the Commission has
determined that the concept of requiring
a standard rate for purchases should be
retained. Several comments stated that
this requirement could similarly be
applied to facilities of up to 100 kw or
less.

The Commission is aware that the
supply characteristics of a particular
facility may vary in value from the
average rates set forth in the utility’s
standard rate required by this
paragraph. If the Commission were to
require individualized rates, however,
the transaction costs associated with
administration of the program would
likely render the program uneconomic
for this size of qualifying facility. As a
result, the Commission will require that
standardized tariffs be implemented for
facilities of 100 kw or less.

In addition, some commenters pointed
out that standard tariffs can be used on
a technology specific basis, to reflect the
supply characteristics of the particular
technology. Some commenters also
observed that the proposed rule did not
require that standard rates for
purchases from these small facilities be
based on the purchasing utility's
avoided cost. This omission might have

. permitted a utility to pay less than that

rate for purchases.

The Commission has accordingly
revised paragraph (c) to require each
State regulatory authority or
nonregulated electric utility to cause to
be put into effect standard rates for
purchases from qualifying facilities with
a design capacity of 100 kilowatts or
less. The revised rule requires that
standard rates for purchases equal the
purchasing utility's avoided cost
pursuant to paragraphs (a), (b), and (e).

Several commenters noted that
standard rates for purchases can also be
usefully applied to larger facilities. The
Commission believes that the
establishment of standard rates for
purchases can significantly encourage
cogeneration and small power
production, provided that these
standard rates accurately reflect the
costs that the utility can avoid as a
result of such purchases. Accordingly,
the Commission has added
subparagraph {2) which permits, but
does not require, State regulatory” .
authorities and nonregulated electric
utilities to put into effect a standard rate
for purchases from qualifying facilities
with a design capacity greater than 100
kilowatts. These rates must equal
avoided cost pursuant to paragraphs (aj.

(b}, and (e).
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Many commenters at the
Commission’s public hearings and in
written comments recommended that
the Commission should require the
establishment of “net energy billing” for
small qualifying facilities. Under this
billing method, the output from a
qualifying facility reverses the electric
meter used to measure sales from the
electric utility to the qualifying facility.
The Commission believes that this
billing method may be an appropriate
way of approximating avoided cost in
some circumstances, but does not
believe that this is the only practical or
appropriate method to establish rates
for small qualifying facilities. The
Commission observes that net energy
billing is likely to be appropriate when
the retail rates are marginal cost-based,
time-of-day rates. Accordingly, the
Commission will leave to the State
regulatory authorities and the
nonregulated electric utilities the
determination as to whether to institute
net energy billing.

. Paragraph (c)(3)(i} provides that
standard rates for purchase should take
into account the factors set forth in
paragraph {e). These factors relate to the
quality of power from the qualifying
facility, and its ability to fit into the
purchasing utility's generating mix.

Paragraph (e)(vi) is of particular
significance for facilities of 100 kW or
less. This paragraph provides that rates
for purchase shall take into account “the
individual and aggregate value of energy
and capacity from qualifying facilities
on the electric utility’s system . . .".
Several commenters presented
persuasive evidence showing that an
effective amount of capacity may be
provided by dispersed small systems,
even in the case where delivery of
energy from any particular facility is
stochastic. Similarly, qualifying facilities
may be able to enter into operating
agreements with each other by which
they are able to increase the assured
availability of capacity to the utility by
coordinating scheduled maintenance
and providing mutual back-up service.
To the extent that this aggregate
capacity value can be reasonably
estimated, it must be reflected in
standard rates for purchases.

Several commenters observed that the
patterns of availability of particular
energy sources can and should be
reflected in standard rates. An example
of this phenomenon is the availability of
wind and photovoltaic energy on a
summer peaking system. If it can be
shown that system peak occurs when
there is bright sun and no wind, rates for
purchase could provide a higher
capacity payment for photovoltaic cells

than for wind energy conversion
systems. For systems peaking on dark
windy days, the reverse might be true.
Subparagraph {3)(ii) thus provides that
standard rates for purchases may
differentiate among qualifying facilities.

. on the basis of the supply

characteristics of the particular
technology.

§8 292.304 (b)(5) and (d]} Legally
enforceable obligations.

Paragraphs (b)(5) and {d) are intended.
to reconcile the requirement that the
rates for purchases equal the utilities’
avoided cost with the need for
qualifying facilities to be able to enter
into contractual commitments based, by
necessity, on estimates of future avoided
costs. Some of the comments received
regarding this section stated that, if the
avoided cost of energy at the time it is
supplied is less than the price provided
in the contract or obligation, the
purchasing utility would be required to
pay a rate for purchases that would
subsidize the qualifying facility at the
expense of the utility’s other ratepayers.
The Commission recognizes this
possibility, but is cognizant that in other
cases, the required rate will turn out to
be lower than the avoided cost at the
time of purchase. The Commission does
not believe that the reference in the
statute to the incremental cost of
alternative energy was intended to
require a minute-by-minute evaluation
of costs which would be checked
against rates established in long term
contracts between qualifying facilities
and electric utilities.

Many commenters have siressed the
need for certainty with regard to return
on investment in new technologies. The
Commission agrees with these latter
arguments, and believes that, in the long
run, “overestimations” and
“underestimations” of avoided costs
will balance out.

Paragraph (b)(5) addresses the
situation in which a qualifying facility
has entered into a contract with an *
electric utility, or where the qualifying
facility has agreed to obligate itself to
deliver at a future date energy and
capacity to the electric utility. The
import of this section is to ensure that a
qualifying facility which has obtained
the certainty of an arrangement is not
deprived of the benefits of its
commitment as a result of changed
circumstances. This provision can also
work to preserve the bargain entered
into by the electric utility; should the
actual avoided cost be higher than those
contracted for, the electric utility js
nevertheless entitled Lo velaln the
benefit of its contracted for, or
otherwise legally enforceable, lower
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price for purchases from the qualifying
facility. This subparagraph will thus
ensure the certainty of rates for
purchases from a qualifying facility
which enters into a commitment to
deliver energy or capacity to a utility.
Paragraph (d)(1) provides that a

. qualifying facility may provide energy or

capacity on an “as available” basis, i.e.,
without legal obligation. The proposed
rule provided that rates for such
purchases should be based on “actual”
avoided costs. Many comments noted
that basing rates for purchases in such
cases on the utility’s “actual avoided
costs” is misleading and could require
retroactive ratemaking. In light of these
comments, the Commission has revised
the rule to provide that the rates for
purchases are to be based on the
purchasing utility’s avoided costs
estimated at the time of delivery.!*

Paragraph (d)(2) permits a qualifying
facility to enter into a contract or other
legally enforceable obligation to provide
energy or capacity over a specified term.
Use of the term “legally enforceable
obligation” is'intended to prevent a
utility from circumventing the
requirement that provides capacity
credit for an eligible qualifying facility
merely by refusing to enter into a
contract with the qualifying facility. -

Many commenters noted the same
problems for establishing rates for
purchases under subparagraph (2) as in
subparagraph (1). The Commission
intends that rates for purchases be
based, at the option of the qualifying
facility, on either the avoided costs at
the time of delivery or the avoided costs
calculated at the time the obligation is
incurred. This change enables a
qualifying facility to establish a fixed
contract price for its energy and
capacity at the outset of its obligation or
to receive the avoided costs determined
at the time of delivery.

A facility which enters into a long
term contract to provide energy or
capacity to a utility may wish to receive
a greater percentage of the total
purchase price during the beginning of
the obligation. For example, a level
payment schedule from the utility to the
qualifying facility may be used to match
more clasely the schedule of debt
service of the facility. So long as the
total payment over the duration of the
contract term does not exceed the
estimated avoided costs, nothing in
these rules would prohibit a State
regulatory authority or non-regulated
electric utility from approving such an
arrangement.

In addition to the avoided costs of energy. these
costs most Include the prorated share of the
aggregate capacity value of such facilities.
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§ 292.304(c) Faclors affecting rates for
purchases.

Capacity Value

An issue basic to this paragraph is the
question of recognition of the capacity
value of qualifying facilities.

In the proposed rule, the Commission
adopted the argument set forth in the
Staff Discussion Paper that the proper
interpretation of section 210{b) of
PURPA requires that the rates for
purchases include recognition of the
capacity value provided by qualifying
cogeneration and small power
production facilities. The Commission
noted that language used in section 210 ~
uf PURPA and the Cunference Repurt as
well as in the Federal Power Act
supports this proposition.

In the proposed rule, the Commission
cited the final paragraph of the
Conference Report with regard to
section 210 of PURPA:

The conferees expect that the Commission.
in judging whether the electric power
supplied by the cogenerator or small power
producer will replace future power which the
utility would otherwise have to generate
itself either through existing capacity or
additions to capacity or purchase from other
sources, will take into account the reliability
of the power supplied by the cog ator or
small power producer by resson of any
legally enforceable obligation of such
cogenerator or small power producer to
supply firm power to the utility."

In addition to that citation, the
Commission notes that the Conference
Report states that:

in interpreting the term "incremental costs
of alternative energy”, the conferees expect
that the Commission and the States may look
beyond the costs of alternative sources which
are instantaneously available to the utility. '

Several commenters enntended that,
since section 210{a)(2) of PURPA
provides that électric utilities must
“purchase electric energy” from
qualifying facilities, the rate for such
purchases should not include payments
for capacity. The Commission observes
that the statutory language used in the
Federal Power Act uses the term
“electric energy” to describe the rates
for sales for resale in interstate
commerce. Demand or capacity
payments are a traditional part of such
rates. The term “electric energy” is used
throughout the Act to refer both to
electric energy and capacity. The
Commission does not find any evidence
that the term “electric energy'' in section
210 of PURPA was intended to refer only
to fuel and operating and maintenance

“Conference Report on H.R. 4018, Public Utili1y
Regulutory Policies Act of 1978, H. Rep. No. 1750, 94,
95ih Cong., 2d. Sess. (1978).

‘.. pp. 88-8.

expenses, instead of all of the costs
associated with the provision of electric
service.

In addition, the Commission notes
that to interpret this phrase to include
only energy would lead to the
conclusion that the rates for eales to
qualifying facilities could only include
the energy component of the rate since
section 210 also refers to “electric
energy” with regard to such sales. It is
the Commission's belief that this was
not the intended result. This provides an
additional reason to interpret the phrase
“electric energy" to include both energy
and capacity.

In implementing this statutory
standard, it is helpful to review industry
practice respecting sales between
utilities. Sales of electric power are
ordinarily classified as either firm sales.
where the seller provides power at the
customer's request, or non-firm power
sales, where the seller and not the buyer
makes the decision whether or not
power is to be available. Rates for firm
power purchases include payments for
the cost of fuel and operating expenses.
and also for the fixed costs associated
with the construction of generating units
needed to provide power at the
purchaser’s discretion. The degree of
certainty of deliverability required to
constitute “firm power” can ordinarily
be obtained only if a utility has several
generating units and adequate reserve
capacity. The capacity payment, or
demand charge, will reflect the cost of
the utility's generating units.

In contrast, the ability to provide
electric power at the selling utility's
discretion imposes no requirement that
the seller construct or reserve capacity.
In order to provide power to customers
at the seller's discredon, the selling
uiility need only charge for the cost of
opersting its generaling unils and
administration. These costs, called
“energy" costs, ordinarily are the ones
associated with non-firm sales of power

Purchases of power from qualifying
facilities will fall somewhere on the
continuum between these two types of
electric service. Thus, for example, wind
machines that furnish power only when
wind velocity exceeds twelve miles per
hour may be so uncertain in avuilability
of output that they would only permit a

-utility to avoid generating an equivalent

amount of energy. In that situation, the
utility must continue to provide capacity
that is available to ieel the peeds of s
customers. Since there are no avoided
capacity costs, rates for such sporadic
purchases should thus be based on the
utility system's avoided incrementa!l
cost of energy. On the other hand,
testimony at the Commission's public
hearings indicated that effective
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amounts of firm capacity exist for
dispersed wind systems, even thou?b
each machine, considered separately,
could not provide capacity value. The
aggregate capacity value of such
facilities must be considered in the
calculation of rates for purchases, and
the payment distributed to the class
roviding the capacity.
P Somleqfechno ogies. such asg
photovoltaic cells, although subject to
some uncertainty in power output, have
the general advantage of providing their
maximum power coincident with the
system peak when used on a summer
peaking system. The value of such
power is greater to the utility than
power delivered during off-peak periods.
Since the need for capacity is based, in
part, on system peaks, the qualifying
facility's coincidence with the gystem
peak should be reflected in the
allowance of some capacity value and
an energy component that reflects the
avoided energy costs at the time of the
peak.

A fucility burning municipal waste or
biomass may be able to operate more
predictably and reliably than solar or
wind systems. It can schedule its
outages during times when demand on
the utility's system is low. If such a unit
demonstrates a degree of reliability that
would permit the utility to defer or avoid
construction of a generating unit or the
purchase of firm power from another
utility, then the rate for such a purchase
should be based on the avoidance of
both energy and capacity costs.

In order to defer or cancel the
construction of new generating units, a
utility must-obtain a commitment from »
qualifying facility that provides
contractual or other leg’all’xnenforceablc
@ssurances that capacity tram
alternative sources will be available
sufficiently ahead of the date on which
the utility would otherwise have to
commit itself to the construction or
purchase of new capacity. If a qualifying
facility provides such assurances, it is
entitled to receive rates based on the
capacity costs that the utility can aveid
as a result of its obtaining capacity from
the qualifying facility.

Other comments with regard to the
requirement to include capacity
payments in avoided costs generally
track those set forth in the Staff
Discussion Paper and the proposed rule.
The thrust of these comments is that, in
vrder to recelve eredit for capacity and
to comply with the requirement that
rates for purchases not exceed the
incremental cost of alternative energy.
capacity payments can only be required
when the availability of capacity from s
qualifying facility or facilities actually
permits the purchasing utility to reduce
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its need to provide capacity by deferring
the construction of new plant or
commitments to firm power purchase
contracts. In the proposed rule, the
Commission stated that if a qualifying
facility offers energy of sufficient
reliability and with sufficient legally
enforceable guarantees of deliverability
to permit the purchasing electric utility
to avoid the need to constructa -
generating plant, to enable it to build a
smaller, less expensive plant, or to
purchase less firm power from another
utility than it would otherwise have
purchased, then the rates for purchases
from the qualifying facility must include
the avoided capacity and energy costs.
As indicated by the preceding
discussion, the Commission continues to
believe that these principles are valid -
and appropriate, and that they properly
fulfill the mandate of the statute.

The Commission also continues to
believe, as stated in the proposed rule,
that this rulemaking represents an effort
to evolve concepts in a newly
developing area within certain statutory
constraints. The Commission recognizes
that the translation of the principle.of
avoided capacity costs from theory into
practice is an extremely difficult
exercise, and is one which, by
definition, is based on estimation d4nd
forecasting of future occurrences.
Accordingly, the Commission supports
the recommendation made in the Staff
Discussion Paper that it should leave to
the States and nonregulated utilities
“flexibility for experimentation and
accommodation of special
circumstances” with regard to

‘implementation of rates for purchases.
Therefore, to the extent that a method of
calculating the value of capacity from
qualifying facilities reasonably accounts

for the utility’s avoided costs, and does

not fail to provide the required
encouragement of cogeneration and
small power praduction, it will be
considered as satisfactorily
implementing the Commission’s rules.

§ 292.304(e) Factors affecting rates for
purchases.

As noted previously, several
commentcrs observed that the utility
system cost data required under
§ 292.302 cannot be directly applied to
rates for purchase. The Commission
acknowledges this point and, as .
discussed previously, has provided that
these data are to be used as a starting
point for the calculation of an
appropriate rate for purchases equal to
- the utility's avoided cost. Accordingly,
the Commission has removed the
teference to the utility system cost data
from the definition of rates for
purchases, and has inserted the

-geasonal rates for purchases are

is likely that the qualifying facility
which would claim to replace such
capacity may go out of service during
the period when the utility needs its
power to meet system demand. Based
on the estimated or demonstrated
reliability of a qualifying facility, the
rate for purchases from a qualifying
facility should be adjusted to reflect its
value to. the utility.

Clause (iii) refers to the length of time
during which the qualifying facility has
contractually or otherwise guaranteed
that it will supply energy or capacity to
the electric utility. A utility-owned

reference to these data in paragraph (e).
as one factor to be considered in
calculating rates for purchases.
Subparagraph (1) states that these data
shall, to the extent practicable, be taken
into account in the calculation of a rate
for purchases.

Subparagraph (2) deals with the
availability of capacity from a qualifying
facility during system daily and
seasonal peak periods. If a qualifying
facility can provide energy tc a utility
during peak periods when the electric
utility is running its most expensive
generating units, this energﬁ( has a
hghersalue o he il han nity snaraing it armaly il ol
which only units with lower running power for the life of the: p]ant. or uqtnl it
costs are operating. .. is replaced by more efficient capacity. In

The preamble to the proposed rule contrast, a cogeneration or small power
provided that, to the extent that production unit might cease to produce
metering equipment is available, the power as a result of changes in the

industry or in the industrial processes

State regulatory authority or qu ¢
nonregulated electric utility should take  utilized. Accordingly. the value of the
service from the qualifying facility to the

into account the time or season in which e Irom

the purchase from the qualifying facility  electric utility may be affected by the

occurs. Several commenters interpreted  degree to which the qualifying facility

this statement as implying that, by ensures by contract or other legally

refusing to install metering equipment, enforceable obligation that it will
continue to provide power. Included in

an electric utility could avoid the
abligation to consider the time at which  this determination, among other factors,
are the term of the commitment, the

purchases occur. This is not the intent of
requirement for notice prior to

this provision. Clearly, the more
precisely the time of purchase is termination of the commitment, and any
recorded the more exact the calculation  penalty provisions for breach of the
of the avoided costs, and thus the rate obligation.
In order to provide capacity value to

for purchases, can be. Rather than
specifying that exact time-of-day or an electric utility a qualifying facility
need not necessarily agree to provide

power for the life of the plant. A utility's
generation expansion plans often
include purchases of firm power from
other utilities in years immediately
preceding the addition of a major
generation unit. If a qualifying facility
contracts to deliver power, for example,
for a one year period, it may enable the
purchasing utility to avoid entering inlo
a bulk power purchase arrangement
with another utility. The rate for such a
purchase should thus be based on the *
price at which such power is purchased,
or can be expected to be purchased.
based upon bona fide offers from

- another utility.

Clause (iv) addresses periods during
which a qualifying facility is unable to
provide power. Electric utilities schedule
maintenance outages for their own
generating units during periods when
demand is low. If a qualifying facility
can similarily schedule its maintenance
outages during periods of low demand.
or during periods in which a utility's
own capacity will be adequate to handle
existing demand, it will enable the
utility to avoid the expenses associated
with providing an equivalent amount of

required, however, the Commission
believes that the selection of a
methodology is best left to the State
regulatory authorities and nonregulated
electric utilities charged with the
implementation of these provisions.
Clauseés (i) through (v) concern
various aspects of the reliability of a
qualifying facility. When an electric
utility provides power from its own
generating units or from those of another
electric utility, it normally controls the
production of such power from a central
location. The ability to a6 control power
production enhances a utility's ability to
respond to changes in demand, and
thereby enhances the value of that
power to the utility. A qualifying facility
may be able to enter into an
arrangement with the utility which gives
the utility the advantage of dispatching
the facility. By so doing, it increases its
value to the utility. Conversely, ifa
utility carmot dispatch a qualifying
facility, that facility may be of less value
to the utility. AT .
Clause (ii) refers to the expected or
demonstrated reliability of a qualifying
facility. A ultility cannot avoid the
construction or purchase of capacity if it

~23-
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capacity. These savings should be
reflected in the rate for purchases

Clause (v) refers to a qualifying
facility's ability and willingness to
provide capacity and energy during
system emergencies. Section 282.307 of
these regulations concerns the provision
of electric service during system
emergencies. It provides that, to the
extent that a qualifying facility is willing
to forego its own use of energy during
system emergencies and provide power
to a utility's system, the rate for
purchases from the qualifying facility
should reflect the value of that service.
Small power production and
vogeneration facilities could provide
significant back-up capability to electric
systems during emergencies. One
benefit of the encouragemernt of
interconnected cogeneration and small
power production may be to increase
overall gystem reliability during such
emergency conditions. Any such benefit
should be reflected in the rate for
purchases from such qualifying
facilities. ’

Another related factor which affects
the capacity value of a qualifying
facility is its ability to separate its load
from its generation during system
emergencies. During such emergencies
an electric utility may institute load
shedding procedures which may, among
other things, require that industrial
customers or other large loads stop
receiving power. As a result, to provide
optimal benefit to a utility in an
emergency situation, a qualifying [acility
might be required to continue operation
as a generating plant, while
simultaneously ceasing operation as a
load on the utility’s system. To the
extent that a facility is unable to
separate its load from its generation., its
value to the purchasing utility decreases
during system emergencies. To reflect
such a possibility, clause (v) provides
that the purchasing utility may consider
the qualifying facility's ability to
separate its load from its generation
during system emergencies in
determining the value of the qualifying
facility to the electric utility.

Clause (vi} refers to the aggregate
capability of capacity from qualifylig
facilities to displace planned utility
capacity. In some instances, the small
amounts of capacity provided from
-qualifying facilities taken individually
might not enable a purchasing utility to
defer or avoid scheduled capacity
additions. The aggregate capability of
such purchases may, however, be
sufficient to permit the deferral or
avoidance of a capacity addition.
Moreover, while an individual qualifying
facility may not provide the equivalent

of firm power to the electric utility, the
diversity of these facilities may
collectively comprise the equivalent of
capacity.

Clause (vii) refers to the fact that the
lead time associated with the addition
of cagacity from qualifying facilities
may be less than the lead time that
would have been required if the
purchasing utility had constructed its
own generating unit. Such reduced lead
time might produce savings in the
utility’s total power production costs, by
permitting utilities to avoid the

“lumpiness,” and temporary excess

capacity associated therewith, which
normally occur when utilities biting on
line large generating units. In addition,
reduced lead time provides the utility
with greater flexibility with which it can
accommodate changes in forecasts of
peak demand.

Subparagraph {3} concerns the
relationship of energy or capacity from a
qualifying facility to the purchasing
electric utility’s need for such energy or
capacity. If an electric utility has
sufficient capacity to meet its demana.
and is not planning to add any new
capacity to its system, then the
availability of capacity from qualifying
facilities will not immediately enable
the utility to avoid any capacity costs.
However, an electric utility system with
excess capacity may nevertheless plan
to add new, more efficient capacity to
its system. If purchases from qualifying
facilities enable a utility to defer or
avoid these new planned capacity
additions, the rate for such purchases
should reflect the avoided costs of.these
additions. However, as noted by severa!
commenters, the deferral or avoidance
of such & unit will also prevent the
substitution of the lower energy costs
that would have accompanied the new
capacity. As a result, the price for the
purchase of energy and capacity should
reflect these lower avoided energy costs
that the utility would have incurred had
the new capacity been added.

This is not to say that electric utilities
which have excess capacity need not
make purchages from qualifying
facilities; qualifying facilities may obtain
payment baged on the avoided energy
costsonap asing utility's system.
Many utility systems with excess
capacity have intermediate or peaking
units which use high-cost fossil fuel. As
a result, during peak honrs, the energy
costs on the systems are high, and thus
the rate to a qualifying utility from
which the electric utility purchases
energy should similarly be high.

Subparagraph (4} addresses the costs
or savings resulting from line losses. An
appropriate rate for purchases from a
qualifying facility should reflect the cost
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savingg actually accruing to the electric
utility. If energy produced from a
qualifying facility undergoes line losses
such that the delivered power is not
equivalent to the power that would have
been delivered from the source of power
it replaces, then the qualifying facility
should not be reimbursed for the
difference in losses. If the load served
by the qualifying facility is closer to the
qualifying facility than it is to the utility.
it is possible that there may be net
savings resulting from reduced line
losses. In such cases, the rates should be
adjusted upwards.

§ 292.303(f) Periads during which
purchase are not required.

The proposed rule provided that an
electric utility will nut be required to
purchase energy and capacity from
qualifying facilities during periods in
which such purchases will result in net
increased operating costs to the electric
utility. This section was intended to deal
with a certain condition which can
occur during light loading periods. If a
utility operating only base load units
during these periods were forced to cut
back output from the units in order to
accommodate purchases from qualifying
facilities, these bade load units might .
not be able to increase their output level
rapidly when the system demand later
increased. As a result, the utility would
be required to utilize less efficient,
higher cost units with faster start-up to
meet the demand that would have been
supplied by the less expensive base load
unit had it been permitted to operate at
a constant output.

The result of such a transaction would
be that rather than avoiding costs as a
result of the purchase from a qualifying
facility, the purchasing electric utility
would incur greater costs than it would
have had it not purchased energy or .
capacity from the qualifying facility. A
strict application of the avoided cost
principle set forth in this section would
assess these additional costs as
negative avoided costs which must be
reimbursed by the qualifying facility. In
order to avoid the anomalous result of
forcing a qualifying utility to pay an
electric utility for purchasing its output,
the Commission proposed that an
electric utility be required to identify
periods during which this situation
would occur, so that the qualifying
facility could cease delivery of
electricity during those periods.

Many of the comments received
reilected a suspicion that electric
utilities would abuse this paragraph to
circumvent their obligation to purchase
from qualifying facilities. In order to
minimize that possibility. the
Commission has revised this paragraph
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to provide that any electric utility-which
seeks to cease purchasing from
qualifying facilities must notify each
affected qualifying facility prior to the
occurrence of such a period. in time for
the qualifying facility to cease delivery
of energy or capacity to the electric
utility. This notification can be
accomplished in any reasonable manner
determined by the State regulatory
authority. Any claim by an electric
utility that such a light loading period
will occur or has occurred is subject to
such verification by its State regulatory
authority as the State authority
determines necessary or appropriate
either before or after its occurrence.
Moreover, any electric utility which fails
to provide adequate notice or which.
incorrectly identifies such a period will
be required to reimburse the qualifying
facility for energy or capacity supplied
as if such a light loading period had not
occurred.

The section has alsb been modified to
clarify that such periods must be due to
operational circumstances.

The Commission does- not intend that
this paragraph override contractual or
other legally enforceable obligations
incurred by the electric utility to
purchase from a qualifying facility. In
such arrangements, the established rate
is based.on the recognition that the
value of the purchase will vary with the
changes in the utility's operating costs.
These variations ordinarily are taken
into account, and the resulting rate
represents the average value of the
purchase over the duration of the
obligation. The occurrence of such
periods may similarly be taken into
account in determining rates for
purchasges.

Tax Issues
The Conference Report states that:

* * * the examination of the level of rates
which should apply to the purchase by the
utility of the cogenerator’s or the small power
producer's power should not be burdened by
the same examination as are utility rate
applications to determine whal is the just and
reasonable rate that they should receive for
their electric power.!?

The Commission notes that section
301(b)(2) of the Energy Tax Act of 1978 '*
makes certain energy property eligible
for increased business investment tax
credit. Some of this property is
commonly used in cogeneration and
small power production. However,
section 301(b)(2)(B) excludes from such
eligibility property “which is public

1 Conference Report on H.R. 4018, Public Utility
Regulatory Policies Act of 1878, H. Rep. Nn. 1750, €8,
85th Cong., 2d Sess. (1978). .

#Pub. L No. 83-618, 28 U.S.C. §§ 46. 48,
Novembeér 8, 1978

utility property (within the meaning of
section 46(f)(5) of the Internal Revenue
Code of 1954)." 1* As a result, if the
property of a qualifying facility which
was otherwige eligible for the credit
were to be classified as public utility
property under section 46(f)(5) of the
Internal Revenue Code, it would not be
eligible for the increased investment tax
credit.

The Commission notes that the
Treasury Department's regulations
provide that the definition of “public
utility property” does not include
property used in the business of the
furnishing or sale of electric energy if
the rates are not subject to regulation
that fixes a rate of return on
investment.® On this basis, the
Commission believes that property of a
qualifying facility that would otherwise
be eligible for the energy tax credit
would not be excluded from that
eligibility under the public utility
property exclusion.

First, this Commission is exempting
property of qualifying facilities from
regulation under Part II of the Federal
Power Act, and from similar State and
local laws and regulatory programs.
Secondly, the Commission observes that
the rates a qualifying facility will
receive for sales of power to utilities are
not based on a regulatory scheme which
fixes a rate of return on investment of
the qualifying facility.

As a result, the Commission believes
that energy property of qualifying
facilities should not be barred from
eligibility for the tax credit by reason of
the public utility property exclusion. The
Commission wishes to express its
opinion on this matter in an effort to
further encourage cogeneration and
small power production by means of this
rulemaking process.

§ 292.305 Rates for sales.

Section 210(c) of PURPA provides that
the rules requiring utilities to sell
electric energy to qualifying facilities
shall ensure that the rates for such sales
are Just and reasonable, in the public
interest, and nondiscriminatory with
respect to qualifying cogenerators or
small power producers. This section
contemplates formulation of rates on the
basis of traditional ratemaking (i.e.,
cost-of-gervice) concepts,

Paragraph (a) expresses the statutory
requirement that such rates be just and
reasonable and in the public interest.
Paragraph (a) also provides that rates
for sales from electric utilities to
qualifying facilities not be

28 U.S.C. § 48{e)(3)(b).
*Treasury Reg. § 146-3(g)(2), T.D. 7602 (March .
23,1979}
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discriminatory against such facilities in
comparison torates to other customers
served by the electric utility.

A qualifying facility is entitled to
purchase back-up or standby power at a
nondiscriminatory rate which reflects
the probability that the qualifying
facility will or will not contribute to the
need for and the use of utility capacity.
Thus, where the utility must reserve
capacity to provide service to a
qualifying facility, the costs associated
with that reservation are properly
recoverable from the qualifying facility,
if the utility would similarly assess these
costs to non-generating customers.

In the proposed rule, paragraph (b)
required electric utilities to provide
energy and capacity and other services
to any qualifying facility at a rate at
least as favorable as would be provided
to a customer who does not have his
own generation. The comments received
concerning this paragraph noted that
this provision might be interpreted as
requiring an electric utility to provide
service to a qualifying facility at its most
favorable rate, even if the qualifying
facility would not bae eligible for such a
rate if it did not have its own generation.
It is not the Commission's intention that,
for example, an industrial cogenerator
receive service at a rate applicable to
residential customers; rather, such a
customer should be charged at a rate
applicable to a non-generating industrial
customer unless the electric utility
shows that a different rate is justified on
the basis of sufficient load or other cost-
related data. Accordingly, this section
now provides that for qualifying
facilities which do not simultaneously
sell and purchase from the electric
utility, the rate for sales shall be the rate
that would be charged:to the class to
which the qualifying facility would be
assigned if it did not have its own
generation.

Subparagraph (2) provides that if, on
the basis of accurate data and .
consistent system-wide costing
principles, the utility demonstrates that
the rate that would be charged to a
comparable customer without its own
generation is not appropriate, the utility
may base its rates for sales upon those
data and principles. The utility may only
charge such rates on a
nondiscriminatory basis, however, so
that a cogenerator will not be singled
out to lose any interclass or intraclass
subsidies to which it might have been
entitled had it not generated part of.its
electric energy needs itself.

In situations where a qualifying
facility simultaneously sells its output to
an electric utility and purchases its
requirements from that electric utility, as
a bookkeeping matter, the facility's
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electrical output will not serve its own
load, but rather will be supplied to the
grid. As a result, the facility's electric
load is likely to have the same
characteristics as the load of other non-
generating customers of the utility. If the
utility does not provide data showing
otherwise, the appropriate rate for sales
to such a facility is the rate that would
be charged to a comparable customer
without its own generation.

Paragraph (b)(2) of the rule sets forth
certain types of service which electric
utilities are required to provide
qualifying facilities upon request of the .
facility. These types of service are
supplementary power, back-up power,
interruptible power and maiitenance
power. In response to comments, these
terms are detined in thé text of the rules,
as well as in this preamble.

Back-up or maintenance service
provided by an electric utility replaces
energy or capacity which a qualifying
facility ordinarily supplies to itself.
These rules authorize certain facilities to
purchase and sell simultaneously. The
amount of energy or capacity provided
by an electric utility to meet the load of
a facility which simultanevusly
purchases and sells will vary only in
accordance with changes in the facility's
load; interruptions in the facility’s

_generation will be manifested as
variations in purchases from the facility.
In such a case, sales to the qualifying
facility will not be back-up or
maintenance service, but will be similar
to the full-requirements service that
would be provided if the facility were a
non-generating customer.

Supplementary power is electric
energy or capacity used by a facility in
addition to that which it ordinarily
generates on its own. Thus, a
cogeneration facility with a capacity of
ten megawatta might roquire five more
megawatts from a utility on a continuing
basis to meet its electric load of fifteen .
megawatts. The five megawatts supplied
by the electric utility would normally be
provided as supplementary power.

Back-up power is electric energy or
capacity available to replace energy
generated by a facility’'s own generation
equipment during an unscheduled
oulage. In the example provided above,
a cogeneration facility might contract
with an electric utility for the utility to
have available ten megawatts, should
the cogenerator's units experience an
flage.

Maintenance power is electric energy
or capacity supplied during scheduled
outages of the qualifying facility. By pre-
arrangement; a utility cgn agree to
provide such energy during periods
when the utility's other load is low, )
thereby avoiding the imposition of large

demands en the utility during peak
periods. :

Interruptible power is electric energy
or capacity supplied to a qualifying
facility subject to interruption by the”
electric utility under specified
conditions. Many utilities have utilized
interruptible service to avoid expensive
investment in new capacity that would
otherwise be necessary to assure
adequate reserves at time of peak
demand. Under this approach utilities
assure the adequacy of reserves by
arranging to reduce peak demand, rather
than by adding capacity. Interruptible
service is therefore normally provided at
a lower rate than non-interruptible
service.

During the Commission's public
hearings on this rulemaking, ong
commenter stated that utilities which
have excess capacity do not save any
costs by providing interruptible service.
The commenter contended that the
Commission should not require a utility
with excess capacity to offer
interruptible service. If a utility is not
adding capacity (whether by
construction or purchase) to meet
anticipated increases in peak demand,
the rates charged for interruptible
service might appropriately be the same
as for non-interruptible services.

The Commission believes that these
matters involving the provision of
interruptible rates are best handled
through the pricing mechanism.
However, if as discussed above,
interruptible customers provide no
savings to the electric utility, the rate for
interruptible service need not be lower
than the rate for firm service. In such a
case, the Commission would consider
granting a waiver from this paragraph,
under the provisions of § 292.403.

Some comments noted that certain
electric utilities do not have any
generating capacity, and to require the
services listed in subparagraph (1) might
place an undue burden on the electric
utility. In light of these comments, the
State regulatory authorities or the
Commission, as the case may be, will
allow a waiver of these requirements
upon a finding after a showing by the
utility tn the State regulatory authority
or Commission, as the case may be, that
provision of these services will impair
the utility’s ability to render adequate
service to its customers or place an
undne hurden on the electric utility.
Notice must be given in the ai¢a served
by the electric utility, opportunity for
public comment must be provided, and
an application must be submitted to the

_State regulatory authority with respect

to any electric utility over which it has
ratemaking authority or the Commission
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with respect to any nonregulated
electric utility.

Paragraph (c)(1) provides that rates
for sales of back-up or maintenance
power shall not be based, without
factual data, on the assumption that
forced outages or other reductions in
output by each qualifying facility on an
electric utility’s system will occur either
simultaneously or during the system.
peak. Like other customers, qualifying
facilities may well have intraclass
diversity. In addition, because of the
variations in size and load requirements
among various types of qualifying
facilities, such facilities may well have
interclass diversity.

The effect of such diversity is that an
electric utility supplying back-up or
muintenance power ta qualifying
facilities will not have to plan for
reserve capacity to serve such facilities
on the assumption that every facility
will use power at the same moment. The
Commission believes that probabilistic
analyses of the demand of qualifying
facilities will show that a utility will
probably not need to reserve capacity
on a one-to-one basis to meet back-up
requirements. Paragraph (c)(1} prohibits
utilities from basing rates on the
assumption that qualifying facilities will
impose demands simultaneously and at
system peak unless supported by factual
data.

The rule provides that utilities may
refute these assumptions on the basis of
factual data. These data need not be in
the form of empirical load data. It might
be the case that within certain
geographic areas, weather data and
performance data would constitute a
sufficient basis to refute the assumption
relating to the coincidence of the
demands imposed, for example, by
windmills or photovoltaics, with respect -
to their need for back-sr power.

Paragraph (¢)(2) provides that rates

_for sales shall take into account the

extent to which a qualifying facility can
usefully coordinate periods of scheduled
maintenance with an electric utility. If a
qualifying facility stays on line when the
utility will need its capacity, and
schedules maintenance when the
utility’s other units are operative, the
qualifying facility is more valuable to
the utility, as it tan reduce its capacity
requirements.

§ 202.308 Interconngction costs.

Paragraph (a) states that each
qualifying facility must relmburse.any
electric utility which purchases capacity
or energy from the qualifying facility for
any interconnection costs, on a
nondiscriminatory basis with respect to
other customers with similar load
characteristics. The Commission finds
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merit in those comments which
suggested that the basis of comparison
for nondiscriminatory practices in the
proposed rule to “any other customer”
was too broad, and that the correct
reference for nondiscrimination is the
practice of the utility in relation to
customers in the same class who do not
generate electricity. As noted
previously, the interconnection costs of
a facility which is already
interconnected with the utility for
purposes of sales are limited to any
additional expenses incurred by the
utility to permit purchases.

Several commenters expressed their
concern that some protection should be
provided to qualifying facilities from
potential harassment by utilities in the -
form of requiring unnecessary safety
equipment. As discussed above, the
State regulatory authorities (with
respect to electric utilities over which
they have ratemaking authority) and
nonregulated electric utilities have the
responsibility and authority to ensure
that the interconnection requirements
are reasonable, and that associated
costs are legitimately incurred.

For qualifying facilities with a design
capacity of 100 kW or less, the
Commission noted that interconnection
costs could be assessed on a class basis,
and the standard rates for purchases
established for classes of facilities of
this size pursuant to § 292.304(c)(1)
might incorporate these costs. State
regulatory authorities {with respect to
electric utilities over which they have
ratemaking authority) or nonregulated
electric utilities may also determine
interconnection costs for qualifying
facilities with a design capacity of more
than 100 kW on either a class average or
individual basis.

Numerous comments raised the point
that the proposed rule did not address
the manner in which electric utilities
would be reimbursed. Potential owners
and developers of qualifying facilities
recommended that the costs be -
amortized on a reasvnable basis,
because paying a large lump sum
payment would be a considerable
obstacle to the program. Electric utilities
generally preferred payment up front,
although several commenters indicated
that amortization might be acceptable
for credit-worthy facilities. The
Commission believes that the manner of
reimbursements (which may include
amortization over a rcasonable period of
time) is best left to the State regulatory
authorities and nonregulated utilities. In
the determination of any standard rates
far purchases established pursuent to
§ 292.304(c)(i), if the State approves
some manner of amortization, it might

consider assignment of uncollected
interconnection costs to the class for
which the rate is established.

§ 292.307 System emergencies.

Paragraph (a) provides that, except as
provided under section 202(c) of the

-Federal Power Act, no qualifying facility

shall be compelled to provide energy or
capacity to the electric utility during an
emergency beyond the extentprovided
by agreement between the qualifying
facility and the utility.

The Commission finds that a
qualifying facility should not be required
to make available all of its generation to
the utility during a system emergency.
Such a requirement might interrupt
industrial processes with resulting
damage to equipment and manufactured
goods. Many industries install their vown
generating equipment in order to ensure
that even during a system emergency,
their supply of power is not interrupted.
To put in jeopardy the availability of
power to a qualifying facility during a
system emergency because of the
facility's ability to provide power to the
system during non-emergency periods
would result in the discouragement of
interconnected operation and a resultant
discouragement of cogeneration and
small power production. The
Commission therefore provides that the
qualifying facility's obligation to provide
energy and capacity in emergencies be
established through contract.

In order to receive full credit for
capacity, a qualifying facility must offer
energy and capacity during system
emergencies to the same extent that it
has agreed to provide energy and
capacity during non-emergency
situations. For example, a 30 megawatt
cogenerator may require 20 megawatts
for its own industrial purposes, and thus
may contract to provide 10 megawatts of
capacity to the purchasing utility. During
an emergency, the cogenerator must
provide the 10 megawatts contracted for
to the utility; it need not disrupt its
industrial processes by supplying its full
capability of 30 megawatts. Of course, if
it should so desire, a cogenerator could
contractually agree to supply the full 30
megawatts during system emergencies.
The availability of such additional

. backup capacity should increase utility

system reliability, and should be
accounted for in the utility’s rates for
purchases from the cogenerator. °
Paragraph (b) provides that an electric
utility may discontinue purchases from &
qualifying facility during a system
emergency if such purchases would
contribute to the emergency. In addition,
during system emergencies, a qualifying
facility must be treated on &
nondiscriminatory basis in any load
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shedding program—i.e., on the same
basis that other customers of a similar
class with similar load characteristics
are treated with regard to interruption of
service.

Credit for capacity (as noted in

. 8 292.304(e)(2)(v)) will also take into

account the ability of the qualifying
facility'to separate its load and
generation during system emergencies.
However, the qualifying facility may
well be eligible for some capacity credit
even if it cannot separate its load and
generation.

§ 292.308 Standards for operating
reliability.

Section 210(a) of PURPA states that
the rules requiring electric ulilities to
buy from and sell to qualifying facilities
shall include provisions respecting
minimum reliability of qualifying
facilities (including reliability of such
facilities during emergencies) and rules
respecting reliability of electric utilities
during emergencies. The Commissicn
believes that the reliability of qualifying
facilities can be accounted for through
price: namely, the less reliable a
qualifying facility might be, the less it
should be entitled to receive for
purchases from it by the utility.

As a result, the Commission has not
included specific standards relating to
the reliability in the sense of the ability
of qualifying facilities to provide energy
or capacity.

The Commission has determined that
safety equipment exists which can
ensure that qualifying facilities do not
energize utility lines during utility
outages. This section accordingly
provides that each State regulatory
authority or nonregulated electric utility
may establish standards for
interconnected operation between
electric utilities and qualifying facilities.
These standards may be recommended
by any utility, any qualifying facilily. or
any other person. These standards must
be accompanied by a statement showing
the need for the standard un the basis of
system safety and operating
requirements.

Subpart D—Implementation
Summary of this Subpart

Rules in this subpart are intended to
carry out the responsibility of the
Commission to encourage cogeneration
and small power production by
clarifying the nature of the obligation to
implement the Commission’s rules under
section 210.

These rules afford the State regulatory
authorities and nonregulated electric
utilities great latitude in determining the
manner of implementation of the
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Commission's rules, provided that the
manner chosen is reasonably designed
to implement the requirements of
Subpart C. The Commission recognizes
that many States and individual
nonregulated electric utilities have
ongoing programs to encourage small
power production and cogeneration. The
Commission also recognizes that
economic and regulatory circumstances
vary from State to State and utility to
utility. It is within this context—in
recognition of the work already begun
and of the variety of local conditions—
* that the Commission promulgates its
regulations requiring implementation of
rules issued under section 210.

Because of the Commission’s desire
not to create unnecessary burdens at the
State level, these rules provide a
procedure whereby a State regulatory
authority or nonregulated electric utility
may apply to the Commission for a
waiver if it can demonstrate that
compliance with certain requirements of
Subpart C is not necessary to encourage

_ cogeneration or small power production
and is not otherwise required under
section 210.

Several commenters expressed their
concern that State regulatory authorities
would not be able adequately to -
implement the Commission's rules, and
therefore, recommended that the
Commission issue specific rules which
the State regulatory authorities would
adopt without change. The Commission
does not find this proposal to be
appropriate at this time, and believes
that providing an opportunity for
experimentation by the States is more
conducive to development of these
difficult rate principles.

Implementation

Section 210(f) of PURPA requires that
within one year after the date that this
Commission prescribes its rules under
subsection {a), and within one year of
the date any of these rules is revised,
each State regulatory authority and each
nonregulated electric utility, after notice
and opportunity for hearing, must
implement the rules or revisions thereof,
as the case may be.

The obligation to implement section
210 rules is a continuing obligation
which begins within one year after
promulgation of such rules. The
requirement to implement may be
fulfilled either (1) through the enactment
of laws or ations at the State level,
(2) by application on a case-by-case
basis by the State regulatory authority,
or nonregulated utility, of the rules
adopted by the Commission, or (3) by
any other action reasonably designed to
implement the Commission's rules.

Review and Enforcement

Section 210{g) of PURPA provides one
of the means of obtaining judicial
review of a proceeding conducted by a
State regulatory authority or
nonregulated utility for purposes of

‘implementing the Commission’s rules

under section 210. Under subsection (g).
review may be obtained pursuant to
procedures set forth in section 123 of
PURPA. Section 123(c)(1) contains
provisions concerning judicial review
and enforcement of determinations
made by State regulatory authorities
and nonregulated utilities under Subtitle
A, B, or C of Title I in the appropriate
State court. These provisions also apply-
to review of any action taken to
implement the rules under section 210.
This means that persons can bring an
action in State court to require the State
regulatory authorities or nonregulated
utilities to implement these regulations.

Section 123(c)(2) of PURPA provides
that persons seeking review of any
determination made by a Federal
agency may bring an action in the
appropriate Federal court. This
distinction between Federal agencies
and non-Federal agencies also applies to
review of enforcement of the
implementation of the rules under
section 210.

Finally, the Commission believes that
review and enforcement of
implementation under section 210 of
PURPA can consist not only of review
and enforcement as to whether the State
regulatory authority or nonregulated
electric utility has conducted the initial
implementation properly—namely, put
into effect regulations implementing
secUon 210 rules or procedures for that
implementatinn, after natice and an
opportunity for a hearing. It can also
consist of review and enforcement of the
application by a State regulatory
authority or nonregulated electric utility,
on a case-by-case basis, of its
regulations or of any other provision it
may have adopted to implement the
Commission’s rules under section 210.

Section 210(h)(2)(A} of PURPA states
that the Commission may enforce the
implémentation of regulations under
section 210(f). The Congress has
provided not only for private causes of
action in State courts to obtain judicial
review and enforcement of the
implementation of the Commission’s
rules under section 210, but also
provided that the Commission may
serve as a forum for review and
enforcement of the implementation of
this program. ’

—28-
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§ 292.401 Implementation by state
regulatory authorities and nonregulated

. electric utilities

Paragraph (a) of § 282.401 sets forth
the obligation of each State regulatory
authority to commence implementation
of Subpart C within one year of the date
these rules take effect. In complying
with this paragraph the State regulatory
authorities are required to provide for
notice of and opportunity for public
hearing. As described in the summary of
this subpart, such implementation may
consist of the adoption of the
Commission’s rules, an undertaking to
resolve disputes between qualifying
facilities and electric utilities arising
under Subpart C, or any other action
reagonshly dasigned to implement
Subpart C,

This section does not cover one
provision of Subpart C which is not
required to be implemented by the State
regulatory authority or nonregulated
electric utility. This provision is
§ 292,302 (Availability of electric utility
system cost data), the implementation of
which is subject to § 292.402, discussed
below.

Subsection (b) sets forth the obligaton
of each nonregulated electric utility to
commence, after notice and opportunity
for public hearing. implementation of
Subpart C. The nonregulated electric
utilities, being both the regulator and the
utility subject to the regulation, may
satisfy the obligation to commence
implementation of Subpart C through
issuance of regulations, an undertaking
to comply with Subpart C, or any other
action reasonably designed to
implement that subpart.

Paragraph (c) sets forth a reporting
requirement under which each State
regulatory authority and nonregulated
electric ulility is to file with the
Commission, not later than one year
after these rules take effect, a report
describing the manner in which it is
proceeding to implement Subpart C.

Comments received regarding this
section indicated a concern that the
obligation of a State regulatory authority
or nonregulated utility “to commence
implementation * * * within one year
* ¢ *" did not provide any guidance as
to when the process must be completed.
The Commission notes that the intention
of this section is that the State
regulatory authorities and nonregulated
utilities have one year in which to
establish procedures and that at the end
of that year euch State must be prepared
to entertain applications. The phrase
*“commence implementation” is intended
by the Commission to connote that
implementation of these rules is g
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continuing process and that oversight
will be ongoing. :

§ 292.402 Implementation of reporting
objectives. .

The obligation to comply with
§ 292.302 is imposed directly on electric
utilities. This is different from the rest of
Subpart C-where the obligation to act'is
imposed on the State regulatory
authority or the nonregulated electric
utility in its role as regulator. The
Commission is exercising its authority
under section 133 of PURPA and other
laws within the Commission’s authority
to require this reporting.  ~

Any electric utility which fails to
comply with the requirements of
§ 292.302(b) is subject to the same
penalties as it might receive as a result
of a failure to comply with the
requirements of the Commiasion's
regulations issued under section 133 of
PURPA. As stated earlier in this
preamble, the data required by § 292.302
will form the basis from which the rates
for purchases will be derived; § 292.302
is thus a critical element in this program.
The Commission believes that, with
regard to utilities subject to section 133
of PURPA, the Commission may
exercise its authority under section 133
to require the data required by
§ 292.302(b) on the basis that the
Commission finds such information
necessary to allow determination of the
costs associated with providing electric
services. With regard to utilities not
subject to section 133, if they fail to
provide the data called for in
§ 292.302(c), the Commission may
compel its production under the Federal
Power Act and other statutes which
provide the Commission with authority
to require reporting of such data.

§ 292.403 Waivers.

Paragraph (a) provides for a
procedure by which any State regulatory
authority or nonregulated electric utility
may apply for a waiver from the
application of any of the requirements of
Subpart C other than § 292.302. (Section
292.302(d) has been revised to permit a
State regulatory authority or
nonregulated utility to adopt a substitute
method for the provision of system cost
data without prior Commission
approval.}

Paragraph (b) provides that the
Commission will grant such a waiver
only if the applicant can show that
compliance with any of the
requirements is not necessary to
encourage cogeneration or small power
production and is not otherwise required
under section 210 of PURPA.

This section is included in recognition
of the need for the Commission to afford

flexibility to the States and
nonregulated utilities to implement the
Commission's rules under section 210.

. Several coinments suggested that the
Commission set forth procedures for
considering applications for waivers
which would allow formal participation
by qualifying facilities in a public
hearing. The Commission notes that
interested parties would be given an
opportunity to be heard in any
proceeding it conducts to determine
whether or not a waiver should be
granted.

Subpart F—Exemption of Qualifying
Small Power Production and
Cogeneration Facilities From Certain
Federal and State Laws and
Regulations

§ 292.601 Exemption of qualifying
facilities from the Federal Power Act.

Section 210(e) of PURPA states that
the Commission shall prescribe rules
under which qualifying facilities are
exempt, in part, from the Federal Power
Act, from the Public Utility Holding
Company Act of 1935, from the State
laws and regulations respecting the
rates, or respecting the financial or
organization regulation, of electric
utilities, or from any combination of the
foregoing, if the Commission determines
such exemption is necessary to
encourage cogeneration and small
power production. As noted in the Staff
Discussion Paper, the Congress intended
the Commission to make liberal use of
its exemption authority in order to
remove the disincentive of utility-type
regulation. The Commission believes
that broad exemption is appropriate.

Section 210(e)(2) of PURPA provides
that the Commission is not authorized to
exempt small power production
facilities of 30 to 80 megawatt capacity
from these laws. An exception is made
for small power production facilities
using biomass as a primary energy
source. Such facilities between 30 and
80 megawaits may be exempted from
the Publiv Utlity Holding Company Act
of 1935 and from State laws and
regulations but may not be exempted
from the Federal Power Act. The
Commission will establish procedures
for the determination of rates for these
facilities in a separate proceeding.

Paragraph (a) sets forth those
facilities which are eligible for
exemption. Paragraph (b) provides that
facilities described in paragreph (a)
shall be exempted from all but certain
specified sections of the Federal Power
Act,

Section 210{e}(3)(C) of PURPA
provides that no qualifying facility may
be exempted from any license or permit
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requirement under Part I of the Federal
Power Act. Accordingly, no qualifying
facilities will be exempt from Part I of
the Federal Power Act. The Commission
recently issued simplified procedures for
obtaining water power licenses for
hydroelectric projects of 1.5 megawatts
or.less, and has issued proposed
regulations to expedite licensing of
eXisting facilities.!

.The Commission believes
cogeneration and small power
production facilities could be the subject
of an order under section 202(c) of the
Federal Power Act requiring them to
provide energy if the Economic
Regulatory Administration determines
that an emergency situation exists.
Because application of this section is
limited to emergency situations and is
not affected by the fact that a facility
attains qualifying status or engages in
interchanges with an electric utility, the
Commission notes that qualifying
facilities will not be exempted from
section 202(c) of the Act.

Furthermore, in response to comment,
the Commission has revised this
paragraph to provide that qualifying
facilities are not exempt from sections
210, 211, and 212 of the Federal Power
Act, as required by section 210{e)(3)(B)
of PURPA.

Sections 203, 204, 205, 208, 208, 301,
302, and 304 of the Federal Power Act
reflect traditional rate regulation or
regulation of securities of public utilities.
The Commission has determined that
qualifying facilities shall be exempted
from these sections of the Federal Power
Act. .

Section 305(c) of the Act imposes
certain reporting requirements on
interlocking directorates. The
Commission believes that any person
who otherwise is required to file a
report regarding interlocking positions
should not be exempted from such
requirement because he or she is also a
director or officer of a qualifying facility.

Finally, the enforcement provisions of
Part 11 of the Federal Power Act will
cantinue to apply with respect to the
sections of the Federal Power Act from
which qualifying facilities are not
exempt.

§ 292602 Exemption of qualifying )
facilities from the Public Utility Holding
Company Act and certain State law and
regulation.

Under section 210(e) of PURPA-the
Commission can exempt qualifying
facilities from regulation under the

"See Qrder No. 11, Simplified Proceduses fur
Certain Water Power Licenses, Docket No. RM79-9,
{saued September 5. 1978, and Application for
License for Major Projects—Existing Dam. Docket
No. RM78-38, 44 FR 24095 (April 21, 1979).
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Public Utility Holding Company Act of
1935 and State laws and regulations
concerning rates or financial
organization. Only cogeneration
facilities and small power production
facilities of 30 megawatts or less may be
exempted from both of these laws, with
the exception that any qualifying small
power production facility (i.e., up to 80
megawatts) using biomass as a primary
energy source can be exempted from
these laws.

The Commission has determined that
where a qualifying facility is subjected
to more strmgenl regulation than other
companies solely by reason of the fact _
that it is engaged in the production of
electric energy, these more stringent
requirements should be eased through
exemption of qualifying facilities. By
excluding any qualifying facility from
the definition of an “electric utility
company” under section 2{a)(3} of the
Public Utility Holding Company Act of
1935, such facilities would be removed
from Public Utility Holding Company
Act regulation which is applied
exclusively to electric utility companies.
Moreover, by excluding qualifying
facilities from this definition, parent
companies of qualifying facilities would
not be subject to additional regulation
as a result of electric production by their
subsidiaries. The Commission therefore
believes that in order to encourage
cogeneration and small power
production it is necessary to exempt
cogenerators and small power producers
from all of the provisions of the Public
Utility Holding Company Act of 1935
related to electric utilities.

Accordingly, paragraph (b) states that
no qualifying facility shall be considered
to be an “electric utility company”, as
defined in section 2{a)(3) of the Public
Utility Holding Company Act of 1935, 15
TR § 79h(a)(3)

Section 210{e} of PURPA states that
qualifying facilities which may be
exempted from the Public Utility
Holding Company Act may also be
exempted from State laws and
regulations respecting the rates or
financial organization of electric
utilities.

The Commission has decided to
provide a broad exemption from State
laws and regulations which would

conflict with the State's implementation .

of the Commission’s rules under section
. 210,

The Commission believes that such
broad exemption is necessary to
encourage cogeneration or small power
production. Accordingly, subparagraph
{c)(1) provides that any qualifying
facility shall be exempt from State laws
and regulations respecting rates of
electric utilities, and from financial and

organizational regulation of electric
utilities. Several commenters noted that
this section might be interpreted as
exempting qualifying facilities from
state laws or regulations implementing
the Commission's rules, under section
210(f) of PURPA. In order to clarify that
qualifying facilities are not to be exempt
from these rules, the Commission has
added subparagraph (c}(2) prohibiting
any exemptions from State laws and

-regulations promulgated pursuant to

Subpart C of these rules.

Some commenters indicated tbat
§ 292.301(b)(1) might be interpreted as
prohibiting a State from reviewing
contracts for purchases. These
commenlers stated that, as a partof a
State’s regulation of electric utilities, a
State regulatory authority needs to be
able to review contracts entered into by
electric utilities it regulates.

These rules, and the exemptions being
provided by these rules, are not
intended to divest a State regulatory
agency of its authority under State law
to review contracts for purchases as
part of its regulation of electric utilities.
Such authority may continue to be
exercised if consistent with the terms,
policies and practices under sections 210
and 201 of PURPA and this
Commission’s implementing regulauons.
If the authority or its exercise is in
conflict with these sections of PURPA or
the Commission’s regulations
thereunder, the State must yield to the
Federal requirements. The Commission
does not believe it possible or advisable
to attempt to establish more precise
guidelines than these. Accordingly,
States which have questions in this
regard should seek an interpretive ruling
from the Commission's General Counsel.

Subparagraph (c)(3) provides that,
upon request of a State reguiatory
authority or nonreguleted electric ntility,
the Commission may limit the
applicability of the broad exemption
from the State laws. This provision is
intended to add flexibility to the
exemption.

The Commission perceives that there
may be instances in which a qualifying
facility would wish tv huve an
interpretation of whether or not it is
subject to a particular State law in order
to remove any uncertainty. Under
subparagraph (c)(4), the Commission
may determine whether a qualifying
facility is exempt from a particular State
law ur regulution.

(Public Utility Regulatory Policies Act of
1978, 16 U.S.C. § 2601, ef seq., Energy Supply
and Environmental Coordination Act, 15
U.S.C. § 791 et seq., Federal Power Act, as
amended. 18 U.S.C. § 792 ef seq.. Department
of Energy Organization Act, 42 U.S.C. § 7101
et seq., E.O. 12009, 42 Fed. Reg. 46267)

-30-

H-22

V. Effective Date

The regulations promulgated in this
order are effective March 20, 1880.

In consideration of the foregoing, the
Commission amends Part 292 of Chapter
1, Title 18, Code of Federal Regulations,
as set forth below, effective March 20,
1980. By the Commission.

Kenneth.F. Plumb,



APPENDIX I
AVOIDED COST RATE SCHEDULE

The following pages comprise the avoided cost rate schedule promulgated

by the Southern California Edison Company on May 15, 1980.
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Southern California Edison Company

P O BOX 800
2244 WALNUT GROVE AVENUE
ROSEMEAD. CALIFORNIA 91770

May 15, 1980

Dear Edison Customer:

In compliance with both federal and state
guidelines, enclosed is Edison's avoided cost information
entitled "Interim Proposed Policy for Cogeneration and
Small Power Production". The attached schedules should
enable you to estimate the value of energy and capacity
that you could make available for sale to the Edison
Company. If you do not have any energy and capacity
available and are not interested in cogeneration or

small power production, please disregard this information.

This schedule will form the basis for an offer
to purchase all energy and capacities from cogeneration’
and small power produccrs who meet the minimum qualifica-
tions shown for Basic Electric Supplier Types (BEST).

It is Edison's intention that the attached schedule
will be used in conjunction with individual contracts
which are subject to approval by the California Public
Utilities Commission.

Edison is very interested in developing all
feasible cogeneration and small power projects. If you
believe you have a potential project, please direct
your inquiries to the address below. Even if you cannot
meet the minimum qualifications, you are encouraged to
contact Edison. On a quarterly basis, Edison will be
updating its projected "Avoided Costs". If you desire
to receive these updates, please direct your inquiries
to the address below. '

If you require assistance in utilizing the
attached information, Edison will make every effort to
assist you. Please direct your inquiries to Southern
California Edison Company, Cogeneration Projects, Room
391, 2244 Walnut Grove Avenue, P, 0. Box 800, Rosemead,
California 91770, or telephone the Cogeneration and Small
Power Projects Section (213) 572-1419.

Very truly yours,
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SOUTHERN CALIFORNIA EDISON COMPANY
INTERIM PROPOSED POLICY FOR COGENERATION AND
SMALL POWER PRODUCTION

MAY 1330
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INTRODUCT ION

This outline is intended to Inform Edison customers, who are potential
energy suppliers, of the Southern California Edison Company's policy in
establishing the purchase price for power from Qualifying Cogenerators and
Small Power Producers.l/

This outline has been prepared in three sections:

The first section quantifies Edison's Avoided Cost of
energy and capacity and supplies methods of calculating
payments based on those Avoided Costs. The term ''Avoided
Cost'' was adopted during the process of drafting Federal

‘regulations implementing the Public Utility Regulatory

Policies Act of 1978. ''Avoided Cost' is defined as the
savings in total utility power costs attributed to the
purchase of power from a Qualifying Facility2/ in lieu
of the utility producing the power itself.3/ This
savings, or Avoided Cost, Is the basis for the valuing of

. power purchased from a Qualifying Facility by the utility.

The difficulty in making Avoided Cost calculations centers
around defining the load characteristics of the Qualifying
Facility. State guidelines suggest, and federal regulations
provide for, consideration of dispatchability, length of
contract, and reliability, among other factors.4/ The
attached Schedule of Avoided Cost is calculated assuming
specific capabilities of -Qualifying Facilities outlined in
the terms attached. A Qualifying Facility with the ability
to comply with the terms attached will be referred to as
Basic Electric Supplier Type (or BEST) producer.

The_quantification of Avoided Costs is shown in two ways:

a. Separate payments of energy (kilowatthours)
and capacity (kilowatts). See pages 3 and 4.

b. Combined energy and capacity payments expressed
in dollars per kilowatthour. See page 5.

To use method (a) above, it Is necessary to know the applicable
capacity factor of the Qualifying Facility. Capacity factor is
defined as the ratio of average kW to peak kW. Peak kilowatts should
be the same as the contract capacity. The capacity factor cannot
exceed 1.0.

1/ = See 16 USC 796. (Federal Code of Regulations)
2/ General requirements for Qualifying Facilitiecs arc sct forth at

18 C.F.R 8203.

3/ For a more complete definition of Avoided Cost see 18 C.F.R § 292.101(b)(6).
L/ For a more complete discussion of these factors see 18 C.F,R § 292.30k(e).
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If the rates developed using the method (b) above are

applied, capacity factor calculations will not be necessary.
Both methods yield the same results. However, it will stilil
be necessary to estimate the delivery of energy to the utility
by Time-0f#Purchase period.

As noted on the Schedule of Avoided Cost, Page 4, the energy
component is $0.047 per kWh through the period ending July 31,
1980. A new Energy schedule effective on August 1, 1980 revising
the current energy schedule will be mailed to each Edison
customer.identified as a potential cogenerator or small power
producer. These updates will be made every three months in
order to reflect the Avoided Cost of generated energy. Also,

as explained on Page 4, the raparity value will he updated at
least every two years in conjunction with a general rate
application.

"The second section describes the minimum criteria to be addressed

in the contract agreement with regards to Emergency Availability,
Dispatchability, Avaitability and Reliability. The qualifying
facilities who meet the minimum criteria will receive full capa-
city payments. If the qualifying facility does not meet the
minimum criteria for full payment for capacity, it may still be
eligible for a payment proportionate to the value of its capacity
to the utility. Depending upon the specific situation, reduction
to capacity value may be required. However, the payments for the
total output should, in every case, be at least equal to the
Avoided Cost of energy.

Special low capacity factor applications such as wind turbines and
run-of-the-stream hydro are not specifically addressed in this
filing. It is assumed, for informational purposes, that a 50%
reduction to the capacity value of a BEST supplier is a reasonable
approximation of the capacity value of these.Qualifying Facilities
in lieu of a case-by-case determination. Calculstions based on this
assumption are shown in the examples an Pages 11 and 12.

The third section gives examples of payments to Qualifying
Cpgenerators and Qualifying Small.Power Producers.

NOTE: |If you reguire any assistance in utilizing this
information, Edison will make cvery cffort to
assist you. Please direct your Inquiries to

Division, 2244 Walnut Grove Avenue, P.0. Box 800,

Rosemead, California, 91770, or phone the Cogeneration
and Small Power Projects Section, (213) 572-1419.
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SECTION ONE

SOUTHERN CALIFORNIA EDISON COMPANY

INTERIM PROPOSAL

SCHEDULE OF AVOIDED COST

In compliance with
Ordering Paragraph No. 2
Commission Resolution E-1872

04/28/80
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SOUTHERN CALIFORNIA EDISON COMPANY

CALCULATION OF AVOIDED COST PAYMENTS

(Separated by Energy and Capacity)

Total -Monthly Payment = Sum of all Time-Of-Purchase (TOP) Payments

Sum of TOP Payments

Each TOP Payment

TOP Energy Payment

TOP Monthly Capacity Payment = Avoided Cost of Capacityzj

. Where:

TOP kW

TOP Capacity Factor =

SUMMER :

{May ! to October 31)

On-Peak
Mid-Peak

0ff-Peak

WINTER:

(November | to April 30)

+ +

= Avoidod Coct ef Enorgyl/

On-peak TOP
Mid-peak TOP
0ff-peak TOP

TOP Energy Payment + TOP Capacity Payment

# TOP IkWh Purehased by Ldison

‘"x TOP kW x Factor 1

= Contracted kW by Tob

TOP kWh purchased by Edison

TOP kW x TOP No. of hours in .the mont

On-Peak
Mid-Peak
0ff-Peak

I Average Time-0f-Purchase (TOP)
Factor 1-—= Hours 2! (Pacific Standard Time)
.07333 129.00 12:00 Noon to 6:00 p.m.>
.01000 172.00 8:00 a.m. tn.12:00 Noon
and 6:00 p.m. to 10:00 p.m.
.00833 435.00 . All Other Hours
Time-0f-Purchase (TOP)
(Pacific Standard Time)
.05500 104.17 5:00 p.m. to 10:00 p. m3/
.01000 187.50 8:00 a.m. to 5:00 p.m.
.01000 436.33 All Other Hours

1/ From Energy Schedule on Page 4.
2/ From Capacity Schedule on Page 4.

3/ Weekdays except holidays.

Holidays are New Year's Day, Uashnngton s

Birthday, Memorial Day, Independence Day, Labor Day. Veterans' Day,
Thanksgiving Pay, and Christmas,

updated annually.

L/ Factor 1 reflects the savings to Edison by Time-Of-Purchase and will be

§/ Use average hours for TOP capacity factor calculations in evaluating the
cost-benefit; capacity factors for actual monthly payments will be
calculated more precisely for each month and will vary depending on the

.billing period.

04/28/80
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x TOP Capacity Factor

mos cannot exceed 1I.

/

3/

3/



SOUTHERN CALIFORNIA EDISON COMPANY

SCHEDULE OF AVOIDED COST
FOR COGENERATORS AND SMALL POWER PRODUCERS
WHO QUALIFY AS BASIC ELECTRIC SUPPLIER TYPES
(See attached list of Contract Terms which must be satisfied.)

ENERGY SCHEDULE

(For Service through 07/31/80; to be: updated quarterly, based on
recorded fuel purchase costs.)

On-Peak (Weekdays 12:00 Noon to 6:00 p.m.) = $0.047/kWh
Mid-Peak (Weekdays 8:00 a.m. to 12:00 Noon

and 6:00 p.m. to 10:00 p.m.) = $0.047/kWh
0f f-Peak (Weekdays 10:00 p.m. to 8:00 a.m.
plus all weekend hours .
and holidays) = $0.046/kWh
CAPACITY SCHEDULE
(For firm contracts signed through'1/1/81)
Year of S/kW/Yr. (Bssed on 100% CF)
Delivery Contract Term Years
T3 o 15 20 39
1980 - 29 54 70 82 - 102
1981 - 39 64 79 93 114
1982 30 51 75 - 90 104 . 127
1983 32 65 87 . 103 N8 143
1984 35 82 102 17 133 159
1985 -~ 1ol 118 134 151 180

The Capacity Schedule data is to be updated at least biennially based on
the general rate case cost data.

04/28/80
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COMBINED ENERGY AND CAPACITY SCHEDULE

In order to derive 8 combined energy and capacity formula, the
capacigy allocation to time periods is based on the. following factor:

SUMMER:

Time~-0f-Purchase .

(ToP)

{Pacific Standard Time)

(May ! to October 31) Factor 23/
On-Peak .0005685
Mid-Peak .0000581
0ff-Peak .0000192
. WINTER:

(November 1 to April 30)

On-Peak .0005280
Mid-Peak .0000533
0f f-Peak .0000229

'12:00 Noon to 6:00 p.m.

1/

8:00 a.m. to 12:00 Noon 1/
anhd 6:00 p.m. to 10:00 p.in.=

All Other Hours

Time-0f-Purchase (TOP)
(Pacific Standard Time)

5:00 p.m. to 10:00 p.m,/

1/

B:00 a.m. to 5:00 p.m.—

All Other Hours

Combnned Energy and Capacity Formula In $/kWh = (Factor 2) x Avoided Cost of Capacntyz/
+ Avoided Cost of Energy3/

Example:

The Combined Energy and Capacity price ($/kWh) for a 20-year contract starting

delivery in May 1980 (100% CF):
Vinter -

On-Peak = .0005280 x 822/ + .o473/ = .0903
Mid-Peak = .0000533 x 82 + .047 = .0514
Off-Peak = .0000229 x 82 + .046 = .0479

1/ Weekdays except holidays.
2/ From Capacity Schedule on Page k.,
3/ From Energy.Schedule on Page &.

Summer

.0005685 x 82 + .047%/ = .0936
J0000581 x 82 + .047 = .0518
.0000192 x 82 + .046 = .OA76

E? The current price of energy is used for [llustrative purpose only.
5/ Factor 2 reflects the savings to Edison by Time-Of-Purchase and will be

updated annually; the factors for actual monthly payments will b=

calculated more precisely for each month and will vary depending on the

billing period.

04/28/80
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COMPARISON OF AVERAGE MONTHLY AVOIDED COST PAYMENTS TO A BEST CUSTOMER

Comparison of monthly payments to a customer with a 20-year contract,‘starting delivery
in May 1980, and assuming the same capacity factor for all time periods for each example.

: Combined
Monthly Monthly Energy & Average Average
Capacity ) Capacity Energy Capacity Monthly Monthly
Factor TOP $/kW/Mo. $/kwh 1/ $/kwh . kWh Payment
3/ LY 5/
80g Summer: - On-Peak w.81¥  o.0u7 0.0936 103.2 9.66%/

Mid-Peak 0.66 0.047 0.0518 137.6 7.13

0ff-Peak 0.55 0.046 0.0476 348.0 16.56

Winter: On-Peak 3.61 0.0k7> 0.0903 83.3 7.52

Mid-Peak 0.66 0.047 0.0514 150.0 7.71
0ff-Peak 0.66 0.046 0.0L479 349.1) 16.72-

75% Summer: On-Peak 4.51 0.047 0.0936- 96.8 9.06
Mid-Peak 0.62 0.047 0.0518 129.0 6.68

Of f-Peak 0.51 0.046 0.0476 326.2 15.62

Winter: On-Peak 3.38 0.047 0.0903 78.1% 7.05

Mid-Peak 0.62 0.047 0.0514 140.6 7.23

0ff-Peak 0.62 0.046 0.0479 327.3 15.68

70% Summer:  On-Peak 4.21 0.047 0.0936 90.3 8.45
Mid-Peak 0.57 0.047 0.0518 , ) 120.4 6.23

Of f-Peak 0.48 0.046 0.0476 304.5 T4.49

Winter: On-Peak 3.16 0.047 0.0903 72.9 v 6.5

Mid-Peak 0.57 0.047 0.0514 131.3 6.72

0ff-Peak 0.57 0.046° 0.0479 305.4 14,62

}\/ Energy payments will be updated quarterly, based on recorded fuel purchase ccsts.
The current price of energy Is used for illustrative purposes only.
2/ (Factor 1 x C.F. x Annual Capacity Cost) = (0.07333 x 0.80 x 82) = $4.81/kW/Month.
3/ See Page 4
L/ See Page §
S/ Number of hours in the month x C.F. (For a 1 kW customer)
€/ a) Monthly capacity $/kW/Mo. + (kWh x Monthly Energy $/kWh) =
4.81 + (103.2 x 0.047) = 9.66 $/kW/Mo.
b) Comblned Energy & Capacity $/kWh x Average Monthly kWh =
0.0936 x 103.2 = 9,66 $/kW/Mo.

04/28/80

I-11



SECTION TWO

SOUTHERN CALIFORNIA EDISON COMPANY

INTERIM PROPOSAL

CONTRACT TERMS

Iin compliance with:
Orderling Parayraph Nu. 2
Commission Resolution E-1872

04/28/80
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o/

SOUTHERN CALIFORNIA EDISON COMPANY
INTERIM PROPOSED CONTRACT TERMS
FOR (BEST#) COGENERATORS AND SMALL POWER PRODUCERS

A. EMERGENCY AVAILABILITY

Responsibiltity To:

I.

. 2.

Deliver power at subtransmission
voltage or equivalent.

Pay for interconnection costs
through monthly charges at Edison's
added facilities rate for inter-
connection facilities.

Increase delivery to full capacity
during periods of critical load at

to unscheduled failure of equipment

Edison Responsibility To:

Determine appropriate voltage.

Design and install required
interconnection equipment.

Give more than 30 minutes advanced
notice of upcoming critical periods
(see B(2) below). A request for full
power will be made when the next to
last peaker is to be scheduled for
operation.

Establish whether an outage was
due to a forced outage.

B. DISPATCHABILITY

3.

Edison's request.

4. Limit downtime during peak hours
directly related to electric
generation.

1/ fray

QF=" Responsibility To:

1. Maintain unit or units outside
Edison's peak period (as defined
in schedule of avoided cost).

2. Give advanced notice with

concurrence of the Company for a
major overhaul.

* Basic Electric Supplier Type.

1}/ QF = Qualifying Facility.

04/28/80
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Edison Responsibiiity To:

Meet with QF and establish a main-
tenance schedule. {If customer
cannot schedule maintenance outside
the peak period, he may not qualify
for full firm capacity payment.)

Provide customer annually an updated
timetable of expected critical

‘capacity periods.



C. AVAILABILITY

QFl/ Responsibility To: Edison Responsibitity To:

I. Attain a minimum availability Provide separate metering on a Time-
(on an annual basis) of 85% or of-Purchase basis for the generator
greater for qualifying capacity: output and the onsite customer's
factors as specified below in C(2). usage, if any.

2. Attain a monthly capacity factor of _Give an incentive for performance.

512 or greater by time period in The payment will be the value from
order to qualify for full capacity the schedule x capacity factor.
payment for each time period. Below The capacity factor will be determined
51% capacity factor, the capacity from the Time-of-Purchase metering.

payment is reduced by 50%.

NOTE: The qualifying capacity factor will be updated annually
based on the average of Edison's own thermal resources.

D. RELIABILITY

QFl/ Responsibility To: Edison Responsibility To:
1. Demonstrate the reliability of Work with the QF to establish a
his energy source over the life measurement of reliability based
. of the contract equivalent to on fuel storage capacity, etc.

that of the Company's own resources.

2. Demonstrate the reliability of his Base such calculations on the QF's
prime mover to be reasonable with previous year's recorded experience
respect to the average reliability including the capability to supply
for similar equipment. in emergency periods as specified

in A(3) and A(4).

The general terms above will become the basis for a formal contract with
each qualifying Basic Electric Supplier Type. In addition to the terms
above, the contract will embody standard liability, insurance coverage, and
other considerations including termination settlements coverage, etc. The
cogenerators and small power producers who do not meet the above minimum
criteria will be treated on a case-by-case basls.

1/ Qualifying Facility

04/28/80
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SECTION THREE

«SOUTHERN CALIFORNIA EDISON COMPANY

ILLUSTRATED EXAMPLES

05/09/80
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SIMULTANEOUS BUY AND SELL SMALL POWER PRODUCTION CUSTOMER
{Based on Summer Month)

The examples below illustrate a monthly payment by Edison for the purchase of all energy
generated by a small power producer or a TOU-8 customer under the proposed ''Schedule of
Avoided Cost'': .

»

Example: Combined Energy & Capacity Method

On-Peak Mid-Peak Off-Peak Total
Generated- (kwh) 905,025 1,569,103 3,673,272
Pemand (kW) | 9,240 9,240 . 9.128
Combi:eq Energy & ?7pacity )
rice ($/kwh)- 0.0936 0.0518 0.0476
Payment ($) ' 84,710 81,280 174,848 340,838

Example: Separate Capacity & Energy Method

-~

‘ On-Peak Mid-Pedk 0ff-Peak Total
Generated (kwh) 905,025 1,569,103 3,673,272
Demand (kW' 9,240 9,240 9,128

Capacity Factor?/ 0.759 0.99 0.93
Capacity Payment ($)% 42,171 7,501 5,799 55,471
Energy Price (Slth)E/ 0.047 0.047 0.046
Energy Payment ($) ' 42,536 73,748 . 168,971 285,255

Energy & Capacity Payment ($)£/ 8h,507 81,249 174,770 340,726

1/ See Page 5
2/ See Page 3
3/ See Page 4
L/ Differences are due to rounding

NOTE: For service through 07/31/80 and assuming a 20-year contract starting in 1980.

-9~
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NET POWER PRODUCER COGENERATION CUSTOMER
{(Based on Summer Month)

The examples below {llustrate a monthly payment by Edison for the purchase of both Excess
Energy and Capacity, and purchase of Energy Only under the proposed ''Schedule of
Avoided Cost'':

Example: Excess Energy & Capacity
Payment by Edison for the purchase of Excess Energy and Capacity for service through
07/31/80 and assuming a 20-year contract starting in 1980. The customer's generator
has a contract rating of 1,000 kw.

Combined Energy & Capacity Method

On-Peak Mid-Peak Off-Peak TJotal
‘Excess Energy (kWh) 95,000 152,000 © 256,000
Combined Energy & Capacity
' Price (S/kwh) 1/ 0.0936 0.0518 0.0476
Payment ($) 8,892 . 7,874 12,186 28,952

Separate Capacity & Energy Method

On-Peak Mid-Peak 0f f-Peak 19531
Excess Energy (kwh) 95,000 152,000 256,000 503,000
‘Hours of Operation 95 152 256
Capacity'Factorgj : 0.736 0.89 : 0.6
Capacity Payment (S)Z/ 4,426 729 410 5,565
Energy Price ($/kwh)3/ 0.047 0.047 0.046
Eneng.PBYment ($) 4,465 7,144 11,776 23,385
Energy & Capacity Payment ($) 8,891 7,873 12,186 28,950

Example: Excess Energy Only

Payment by Edison for the purchase of Excess Energy Only (no capacity) one-year contract.

On-Peak Mid-Peak 0f f-Peak Total
Excess Energy (kwh). - 95,000 152,000 256,000
Current Price ($/kwh)3/ 0.047 0.047 0.046
Payment ($) . ' b, 465 yRITHES 1,776 23,385
1/. See Page 5
57 See Page 3 .
3/ See Page b =10~

04/28/80
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SMALL HYDRO PLANT
(Based on a Summer Month)

Operating Schedule: 8 hours/day.at 2,400 kW (Contract Capacity)
7 days/week

Payment by Edison for the purchase of Energy and Capacity under the proposed
“Schedule of Avoided Cost''.

On-Peak Mid-Peak 0f f-Peak Total

Potential Energy (kwh)Y/ 309,600 412,800 1,044,000 1,766,400

Metered Energy 309,600 278,400 0 588,000
TOP Capacity Factorgf . 1.000 0.674 | 0
Combineq Energy & . 2/
Capacity Price ($/kwh)= 0.0703 0.0494 0.0468
Payment (5)2/ 21,765 13;753 0 35,518

1/ Potential Energy = Hours in TOP period x Contract Capacify
2/ Because* this customer does not meet the minimum Emergency Availability
Criteria, It has been assumed that he will be paid at 50% of the full
avoided capacity costs: .
e.g. On-Peak Combined Energy & Capacity Price ($/kWh)
= 0.0005685 x (0.5 x 82) + 0.047 = 0.0703
3/ Payment ($) = Metered Energy (kWh) x Combined Energy & Capacity Price ($/kwh).

* Some small hydro plants may meet the minimum Emergency Availabillty Criteria
based on their specific situation, such as pondage.

NOTE: For service through 07/31/80 and assuming a 20-year contract
-starting in 1980.

\
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WIND TURBINE PLANTY/

(Based on a Summer Month)

Operating Schedule: 4 hours/day at 3,000 kW (Contract Capacity)
7 days/week

Payment by Edison for the purchase of Energy and Capaclty under the proposed
'Schedule of Avoided Cost'':

On-Peak Mid-Peak Of f-Peak Jotal
Potential Energy (kwh)2/ 387,000 516,000 1,305,000 2,208,000
Metered Energy (kWh) 0 25,200 10,800 .36,000
TOP Capacity Factoréj 0 0.049 0.008
Combined Energyuﬁ Capacity
Price ($/kwWh)~ 0.0586 0.0482 0.0464
Payment ($)2/ 0 1,215 501 1,716

1/ Wind Turbine Generator size = 165 ft. diameter
= 21,400 sq. ft. swept area of the blades

2/ Potential Energy = Hours in TOP Period x Contract Capacity

3/ See Page 3

4/ Because this customer does not meet the minimum Emergency Availability
Criteria and minimum capacity factor (51%) criteria, It has been assumed .

that he will be paid at 25% of the full avoided capacity costs:

e.g. AHid-peak Combined Energy & Capacity Price ($/kWh)
= .5 x .5 x 0.0000581 x 82 + 0.047 = 0.0482

5/ Payment ($) = Metered Energy (kWh) x Combined Energy & Capacity Price ($/kwh)

NOTE: For service through 07/31/80 and assuming a 20-year contract starting
in 1980,

-12-
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