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Federal Regulation of the Pipeline Industry 

A Summary Review 

Abstract 

! _ .. __ _ J 

The pri.nci.pal purposes of this report are: one, the 

identi.ficatibn of the jurisdiction areas of the federal pipeline regulating 

agencies, and two, an examination of the amenability of the regulatory 

system to the introduction of energy-conservative new technology into 

the pipeline industry. The history, 3cope, and .:i.gcmcy structure of 

state and federal regulation are recounted and some gaps, overlaps, 

and ambiguities are identified. The only significant inhibitory effects 

upon technological innovation are found to derive from the FPC and ICC 

limits upon profit, the 1941 Justice Department consent decree limiting 

dividends to shipper-owned pipelines, and the incorre tax rules governing 

recovery of investment credits and startup losses. Effects of these 

limits are explored by simulation stl.Jdies using the Systems, Science 

and Software pipeline economic model (PEM). Two new concepts of 

regulation are proposed which would neutralize the inhibitory effect of 

the present regulatory system and would motivate pipeline operators to 

conserve energy: one, the use of a "national equivalent value" in the 

economic tradeoff analyses which justify entry of a technological innovation 

into the rate base (valuation), and two, a "valuation allowance" which would · 

reverse the presently often-existing situation and insure that the pipeline 

operator would realize a greater profit from saving energy than from 

wasting it. 
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1 .O OBJECTIVES 

1 .1 Purpose of the Project 

The work reported here is· a part of a project which is being 

carried out by the team of Systems, Science and Software (S3) of San 

Diego, and Pipe Line Technologists, Inc. (Pipetech) of Houston, under the 

contract which is identified on the cover page as "Energy Study of Pipe­

line Transportation Systems." The pr~mary objectives of the project 

are to assess the susceptib'il ity of the oil, gas, and other pipe line industries 

to technological innovations and to identify the associated research, 

development, and demonstration (R, D, & D) requirements. The project 

final report will be publish.ed in early 1977 as s 3 report SSS-R-77-3020, 

"An Energy Study of Pipeline Transportation Systems." That. final report 

wi.ll be in summary form, combining the results from the seven task reports 

listed i.n Table 1 • 1-1 • As wi.11 be noted from the table, thi.s present report 

is one of those task reports. 

1 ; 2 Purpose of this Report 

This report presents the results of Task 2. 2, which has two 

primary objectives: ·one, the identification of the jurisdictional areas of 

the federal regulatory agencies, and two, an examination of the amena­

bility of the regulatory system to the introduction of energy-conservative 

new technology into the pipeline industry. 

Thi.s report is primarily devoted to reviews of the regulatory 

agencies who exercise influence upon pipeline construction and operation. 

However, there are two additional areas of government influence which 

are not specific to pipelines but apply to a.ll industries - the income tax 

laws and the antitrust laws. It is seen in Section 7. 2 that the former are 

very important objectives of this study. It may well be that the 

latter are also important,· i.e., that introduction of certain innovations 

might place the pipeline operator in a position which the Department of 

1 ..,.1 
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Justice would regard with suspicion. As specific innovations and 

scenarios are explored in Task 3, this possibility must be reviewed 

in each case, and the results presented in the final report or in a 

revision to this report. 

1-3 
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2.0 SUMMARY 

2. 1 History of Regulation 

OU pipelines have been subject to the tariff provisions (Part I) of 

the Interstate Commerce Act since the passage of the Hepburn Act in 1 906. 

The Transportation Act of 1 920 eliminated some ambiguous language of the 

Hepburn Act and flatly declared pipelines to be common carriers. A 

series of court decisions established that the tariff provisions and the other 

requirements of the ICC act are separately applicable. Where an interstate 

pipeline operates in actUal fact as a purely private carrier, it has been 

held not to come -under the tariff requirements of the Act, but it is, 

nevertheless, subject to the reporting, valuating, and uniform system of 

accounts requirements of the Act. On the other hand, when the pipeline 

is in fact operating as a common carrier, and in particular when it enjoys 

a monopoly situation, it invariably finds itself also under the Act. 

In addition to tariffs, the other significant aspect of interstate 

regulation, which developed in the early 1940's, is in limitations upon 

operating income. Crude oil pipelines are limited to 8% per annum of their 

rate base, which is essentially the total of their assets, while product 

pipelines are limited to 10%. Operating income for purposes of regulation 

is net income after taxes. A third important limitation which evolved in 

this period is a limit of 7% upon dividends paid to shipper-owners. 

Gas pipelines are treated as utility companies and therefore are 

regulated by the FPC instead of the ICC. However, they are in fact 

basically transporters and may be regarded as similar to oil pipelines, 

though there are important differences between FPC and ICC regulation. 

The principal distinctions are that the FPC does not allow interest as a 

charge before net income, and that the rate base (valuatton) is computed 

in a straightforward accounting manner under FPC rules. Under ICC 

rules, the valuation is set by a more complicated and subjective process. 

The important historical events in ptpel ine regulation listed in 

Tables 2.1-1 and 2.1-2 are described in detail in Section 3.0. 

2-1 
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Table 2.1-1 

Important Regulatory Actions Affecting Oi.l Pipelines 

Interstate Commerce Act - 1887 
Initially applied only to railroads 

o Pr-tncipal objective - just and reasonable charges 
o Prevent undue preference 
o Abolish pooling of freight 

Elkins Act - 1 903 
Designed to strengthen ICC Act 

o Prosecution for rebating 
a RAquire publisahi.ng of ratec 

Hepburn Act - 1906 

o Made pipelines subject to Part I of the ICC Act 

Transportation Act - 1 920 

o Legislated common carrier status 

C01.1 rt diai: i.ai.onc;; 

o Pipelines in monopoly situation found subject to ICC Act 
o Purely S!!:. facto private carrier-s exempt fr-om the reporting, 

valuation and uni.form system of accounts requirements 
of the Act. 

ICC Oi-der- - 1940 
Applied to crude otl pipelines 

o Return over 8% per annum on investment held unreasonable 
0 R.educQd minimum te1ider' tu 10,000 bal"i"'els 

ICC Order - 1941 
Applied to product pipelines 

o Return over 10% per annum on investment held unre~onable 
o Reduced mini.mum tender to 25,000 barrels 

Consent Decree - 1941 
Applied to shipper-owned pipelines 

o Dividend payments limited to 7% per annum on the ICC 
valuation of the pi.pel ines. 

2-2 
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Table 2.1-2 

Important Regulatory Actions Affecting Gas Pi.pet ines 

Public character of gas sale and transport 

1 858 · - Opposite conclusions by New Jersey and Wisconsin 
state courts on issue of gaslight companies' obligations 
to serve without di.scri.mi.nati.on all who apply 

1 889 - Supreme Court settled issue 
o gaslight comp~i.es affected wi.th public interest 
o gaslight companies subject to regulation 

Li.mi.ts of state regulation 

1904 - Congress declared natural gas properly in interstate 
commerce 

1911 - Supreme Court voided Oklahoma law to prevent export 
of natural gas 

1 923 - Supreme Court voided West Vi.rgini.a attempt to prioritize 
intrastate/interstate shipments 

1919 :- Several Supreme Court decisions evolvec;t doctrine that 
no state had power to regulate activity over which its 
power was incomplete 

Federal Regulation 

1935 - Public Utilities Act 
o Broadened FPC power over electric utilities 

1 938 - Natural Gas Act 
o Placed gas pipelines under FPC 
o Intended to fi.ll regulatory gaps created by Supreme 

Court doctrine that neit'.'"ler state or origin or state of 
destination could rule 

1940 - FPC jurisdiction over production asserted 

1942 - Supreme Court upheld FPC authority over rates 

1 947-64 - FPC jurisdiction over-sales asserted, upheld, expanded 

1942-63 - FPC jurisdiction established over 'intrastate transactions 
including gas i.n the "stream of interstate commerce" 

2-3 
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2.2. Scope of Regulation 

In addition to regulation of the financial aspects of the busi-

ness, i.e., tariffs and income, pipelines are regulated in other 

respects, primarily with regard to safety and environmental impact. 

There are three cabinet-level departments of the federal government 

(Transportation, Interior, Labor) and four independent agencies (ICC, 

FPC, FEA, EPA) with some form of jurisdiction over pipelines. 

Within the Department of the Interior, there are a half-dozen subunits 

which have approval authority,' intervenor status, or an obligation to 

commet'lt upon pipeline construction and operations, and within the 

Department of Transportation there are at least two. 

These agencies, and the scope of their jurisdictions, are dis­

cussed in Section 5. 0 below, and the jurisdictional tncompatibi.litie$ 

are identified in Section 6. 0. Al though numerous incompatibi.l ities 

are identified, they are not found to be important for the purposes of 

this study. The important question here is whether such incompati­

bilities exert any inhibitory effect upon th~ introduction nf emP.rgy­

conservative technological innovations. As will be seen later in this 

report, certain of the regulations themselves may in some circum­

stances be strongly inhibitory.; no inhiottory effect has hep,n i.d~nt:ified 

which arises from jurisdictional incompatibilities alone, however. 

It is w9rth taking passing nnte of the complexity of the t:i.8k 

of deal trig with jurisdictional inconsistencies. The suggestion i.s 

. 

often made that, where more than one or two agencies regulate an 

activity, all such regulation be placed within a single agency. However, 

it is in fact often not desirable to do ~is for fundamental reasons, which 

lead to the concept of what is call here 11 legitimate jurisdictional over-

lap• II 

2-4 
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As a,n examp~e of legitimate overlap, consider the case of a 

pipeline crossing a coastal waterway. In addition to the regulation of 

the operating business aspects of pricing, which are regulated by the 

FPC or the ICC, it is easy to hypothesize circumstances under which 

the Office of Pipeline Safety, DoT, and the EPA might have valid regu­

lations to be enforced. In this case, three agencies might be regulating 

the same activity, each acting to serve a different interest. While it 

is true that these three interests (price, safety, and enviroimental 

impact) are different, they are all public interests under acts of Con­

gress, and their regulations under the law should all apply. Addi.ti.anally, 

i.t is easy to visualize a situation in which the Fi.sh and Wildlife Service 

might be required, under yet another act of Congress, to impose regu­

lations to save the fi.sh i.f the pi.pel i.ne constructor were to propose 

some detrimental action. Such overlaps of jurisdiction may be termed 

legitimate overlaps in that they are all intended to be exercised in a 

public interest of one kind or another. 

Now, while it may be tempting to conclude that one or the 

other of the regulating agencies should be given the overall jurisdiction, 

·there are good reasons to question that course of action. The different 

interests represented by the different agencies, while they are all 

declared to be public interests under act of Congress, are nevertheless 

conflicting. For example, it i.s obviously not possible to achieve the 

lowest price, the greatest safety, and the least environmental impact 

simultaneously, whether i.n a pipeline or any other enterRri.se. Although 

there is an abundance of evidence to show that the pipeline far exceeds 

any other mode of transportation in all three of these criteria, in 

every practical situation there must be compromises between what 

are basically conflicting requirements. Tnerefore, giving overall 

. responsi.bi.li.ty to the protector of one interest may preclude any rea­

sonably optimum compromise. If overall responsibility were given 

2-5 



to the safety regulator, for example, the result-might be a system 

which would never cause an injury throughout the rest of eternity, 

but at unbearable financial and environmental penalties. A similarly 

unbalanced result could be anticipated if tl;e overall responsibility 

were placed in the hands of any other appointed protector of a particular 

point of interest. 

2-6 



2.3 Inhibitory Influences of Laws and Regulations 

In considering the potential adoption of efficiency improvements 

and other energy-conservative innovations, there are two b9dies of law 

and regulation which exert important inhibitory influences upon the 

adoption decision: 

(1) The federal income tax provisions with respect to investment 

credits and loss carry-forwards; 

(2) The limitations upon operating income and dividends. 

Oil pipelines operate as common carriers and are regulated by 

the ICC. Their income is limited to 8% for crude lines and 10% for products. 

A further limitation upon oil lines is that dividends to shipper-owners are 

limited to 7% by a 1941 consent decree. Since dividends are taken after 

interest payments, and since the ICC allows interest as an expense before 

computing the 8% or 10% return, these limits operate in a manner W1 ich is 

similar to, and redundant upon, the ICC limits of 8% and 10%. As a practical 
"""- GI ~ t-

matter, since=· I l!J' all U.S. oil pipelines are shipper-owned, the 7% 

limit generally applies, and any suggested application of the results of this 

study to oil lines vyill have to be examined primarily under this, the most 

stringent of the three limits. 

With these limits upon profitability, it is easy to visualize· situations 

in which energy-conservative innovations, even very effective ones, may not 

offer suffic tent attraction to the. pipeline operator to induce such adoption. 

Because of the combination of capital-intensiveness and limited 

return, full recovery of investment tax credits is an important contributor 

to Ro!. Si.nee the life of an investment credit is seven years, an efficiency 

improvement cannot possibly recover its own credit. Therefore, the decision 

to accept or reject a prospective improvement can almost never be made on 

a stand-alone basis, even in the first approximation, since it may be strongly 

2-7 



influenced by the way in which its tax credit life overlaps others, either 

already on the ·books or contemplated. It may depend upon whether the 

owning company has other enterprises which can absorb the tax credit. 

Also, a pipeline with a large initial investment and a low initial 

throughput may find that if it is highly leveraged, it cannot recover all of 

its initial tax credit. In this case, the Ro! can be improved by reducing 

leverage, and the optimum initial equity position, i.e. , that W1 ich 

maximizes Ro!, may be as high as 40 or even 50%. During these early 

years, at least until the operator can see how this situation is likely to 

resolve itselt, it may be very difficult to interest tlie operator in efficiency 

improvements, even those for which a solid case can be made on paper. 

lnese influences are discussed in Section 7 .O below. 

In summary, then, the effect of laws and regulations upon 

innovations is indeterminate in the sense that it depends upon the specifics 

of the situation into which the innovation is to be introduced. Depending 

upon those specifics, the regulatory effect may range anywhere between 

completely neutral and prohibitively inhibitory, 

2-8 
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2.4 Recommendations 

The conclusion which emerged from the preceding section was 

that if changes to the regulatory process are to be made which will effec­

tively promote energy conservation, they must be sufficiently strong in 

th.e motivation which they stimulate, and in the breadth of their applicability, 

that the confusion and ambiguity just described is neutralized and overcome. 

Section 7 .4 presents two new regulatory concepts for achieving this objective 

which are also summarized below. 

(l) Introduction of what is termed a "national equivalent value" 

for natural gas into the tradeoff studies upon which the acceptability of 

energy-conservative innovations for entry into the pipeline companies' rate 

base is judged. The result would be that any innovation that would be cost 

effective at the national equivalent value would be acceptable as a legitimate 

addition to the rate base. Under the present dispensation, the cost-effective­

ness of a prospective innovation rrust be established under the price actually 

paid for the gas. That price in many cases was established by contract 

years earlier at what is by comparison today a very low price. T,-,e result 

is that, even though new gas is presently valued at $1 .46 per Mcf, an innova­

tion may have to prove its cost-effectivity at a price of 35¢ per Mcf in order 

to be an acceptable addition to the rate base. In other words, gas whose 

replacement is recognized as worth at least $1 .46 continues to be wasted 

simply because an artifically low value is used in determining its admi.s'si.­

bi.li.ty i.nto the rate base. 

(2) Introduction of what is termed a "valuation allowance", above 

the regularly approved cost of an energy-conservative innovation~ i.nto the 

rate base along with the approved cost itself. vVhi.le this allON ance could of 

course be any amount, it i.s suggested that the allowance be equal to the 

approved cost, so that the addition to the rate base would be twice the cost. 

The result would be that the company could then make up to twice as much 

profit by saving energy as would otherwise be the case. 
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The philosophy underlying the first measure i.s that gas which is 

saved is equal in value to new gas which, eventually at least, must replace 

it. A foot of gas saved is equal in value to the first foot of extracted gas 

from a new well. In fact, a persuasive argument can be made that, si.nce 

the natural gas resource will certainly be totally depleted before the coal 

resource, the equivalent replacement value is the cost of converting coal 

to high-BTU gas, which at 1977 prices and technology is approximately 

$3.30/Mcf. 

The philosophy underlying the second proposal is si.mply to allow 

the companies to realize sufficient potential profit from energy conservation 

to ensure that they are motivated to do it. Since, under present regulation, 

they may or may not be so motivated, something must be done to ensure 

that motivation, no matter how confusing or ambiguous their particular tax 

situation may be. 

An important advantage of these proposals is that they require only 

a single change in the law. Thereafter, the ICC and FPC procedures, and 

the operation of the consent decree, proceed just as they do now. After .the 

insertion of the new values into the rate base, nothing else changes in any 

procedural way. 

It is of course recognized that considerable further research is 

necess~ry to develop tre foregoing recommendations tnto prac;:ttcal legislative 

proposals. It is strongly recommended that such research be undertaken 

immediately. 

·These recommendations deal only with the moti.vati.on of energy­

conservative capital investments. Also needed is a recommendation 

to stimulate energy-conservative ope rational techniques, i.. e. , those 

whtch tncr-ea.se operating cost. At present, such innovations are intro­

duced only if the energy saved offsets the operating cost burden, at 

the regulated value of energy. In the recommendations above, only a 
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single change in the law is needed; once the rate-base allowance is 

made, not'ling is done differently than before. No such simple and 

straightforward device has been conceived in the course of this study. 

·However, with further study, a mechanism may well be devised. 

Accordingly, the research recommended above should also address 

the possibility of stimulation of energy-conservative operational 

measures. 
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3.0 EVOLUTION OF PIPELINE REGULATION 

Virtually every country in the world exercises some form of 

regulation over i.ts pipel i.ne industry. Regulations in Canada are promul­

gated by the Nati.anal Energy Board and closely resemble those i.n the 

United States; other countries have similar laws. Major events i.n the 

evolution of the United States regulation of oil pipelines have been 

summarized earlier in Table 2.1 .1 . 

3. 1 .Economic Regu lati.on 

3 .1 .1 Regulation of Oi. l Pipe lines 

3. 1 . 1 . 1 The Interstate Commerce Act 

The legal basis for economic regulation of 

oil pi.peli.nes i.n the United States i.s Part I of the Interstate Commerce 

Act (Title 49, Chapter 1 , US Code). The primary purposes of the 

Act were to establish reasonable rates, prevent di.scrimi.nation or 

pooling, and require that tariff rates be openly published and continuous­

ly maintained. The ori.gi.nal Interstate Commerce Act of 1887 di.d not 

provide for regulation of pi.peli.nes, but the Hepburn Act of 1906 extended 

Section I of the Interstate Commerce Act to include them, by the 

following clause: 

"The provisions of this Act shall apply to any corporation 
or any person or persons engaged in the transportation of oil or 
other commodity, except water and except natural or artificial 
gas, by means of pi.pe lines, or partly by pipe lines and partly 
by railroad, or partly by pipe l i.nes and partly by water, who 
shall be considered and held to be common carriers within the 
meaning and purpose of this Act." (34 Stat. 584) 

This Hepburn Act had been originally intended as a "Railroad Rate Regu­

lation Bi.ll" to further strengthen the Interstate Comrrerce Act. How-
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ever, while the bill was still pending, the Garfield Report was received 

by Congress. That report dealt primarily with discrimination by the 

railroads in favor of the old Standard Oil Company. However, the final 

section of the report showed how Standard was able to locate its refineries 

on the coast and transport the oil to them by its own pipelines, thus avoid­

ing the hi.gh rai.l costs pai.d by i.ts competitors. The report further showed 

how Standard exercised the leverage thereby provided to purchase oi.l 

from other producers i.n· the field at depressed prices, thus creating a 

monopoly situation in restraint of trade. Largely as a result of this 

report, the Hepburn Act was amended to make the Interstate Commerce 

Act applicable to the transportation of oi.l by pipeline i.n interstate com­

merce. 

As it exists today, Part I of the Interstate Commerce Act applies 

to railroads and oil pipelines. Some provisions which apply to both 

carriers are listed below: 

(1) Rates must be just and reasonable 

(2) Undue preferences are forbidden 

(3) Tariffs must be filed with the Commi.ssi.on and posted for 

pub l i.c inspection 

(4) Reasonable faci.l ities for the interchange of traffic must be 

provided 

(5) Carriers may not charge greater corrpensation for a shorter 

than for a longer di.stance over the same li.ne, wW1out Commis­

ston approval 

(6) Except with Commi.ssi.on approval, pooling of traffic or 

earnings i.s prohioi.ted 

(7) Carriers must comply with accounting 1 reporting, and 

valuation requirements of t"1e Corrniission 

(8) Since 1 965, carriers are subject to· safety regulations of the 

Act. 

3-2 



R-3024 

The oi.l pipelines are not subject to certain burdensome requirements of 

Part I of the Act, which are applicable to the railroads. ~mong these 

are the following: 

(1) Oi.l pipelines are not required to obtain a Certificate of Public 

Convenience and Necessity from the Interstate Commerce 

Commission before commencing or extending their operations. 

(2) Oi.l pipelines are not required to obtain Commission approval 

for the abandonment of a line. 

(3) The Commission does not pass on the issuance of securities 

of pipeline companies. 

(4) Oi.l pipelines are not subject to the Commodities Clause, 

which in general prohibits railroads from transporting 

articles which they own, either directly or indirectly, except 

timber. 

(5) Extension of credit to shippers is left entirely in the hands of 

the pipelines, which is not the case with other carriers. 

After pipelines were made subject to Part I of the Interstate Com­

merce Act in 1906, there were numerous cases in the courts to decide 

whether a line was a common carrier or a private carrier. In an 

attempt to evade Federal jurisdiction, the old Standard Oil Company 

established its pipelines as separate companies in each state. Each 

company would own the oi.l it transported and sell the oi.l to the next: 

carrier:-. These and other actions of resistance and evasion by the com­

panies resulted in a judicial test of the law, which came as -a result of a 

ruling by the ICC that the tariffs of all the affected carriers would have 

to be fl.led with the Commission. Some companies had complied with 

this provision immediately upon passage of the Act. It was not until 

1 911 , however, that the ICC began a study of the problem of what to do 

with those pipelines not yet accepting its jurisdiction. It concluded in 

1 91 2 that tariffs from the non-compliers should be filed by September 
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of that year and so ordered. (In the Matter of Pipe Lines, 24 I.C.C. 1 

(1912)). 

In their defense, the companies alleged the taking of private pro­

perty without due process of law and the taking of property for public use 

without compensation, and argued that the law should apply only to those 

pipelines who were already common carriers or those who chose to be­

come such. The arguments of the Government were to the effect that 

the Hepburn Act was a valid exercise of authority over interstate commerce 

for the reason that these instrumentalities, the pipelines, tended inevita.bly 

toward monopolies. 

In the Cnmmf"\rr:-~ Court which fir3t i-'lea1-d tl·1e e:u·9urnents, t:he Fed­

eral Government's theory was not well received and its case was lost, 

However, the Supreme Court,when cal led upon to rule on t""ie matter, in 

1914_ found for the Government and upheld the ICC's requirement that 

tariffs be filed. (The Pipe Line 9_ase:;2 234 U.S. 54~, 34 S. Ct. 95R(1 81 4 )) . 

This finding was basically on the grounds that the pipe lines and their 

owners were operating a public market, since they had been compelling 

sale of independently produced oil to therrselves before it was trm sported. 

However, this did not obsr.1..ire the fact that they had at l1and LhE:! only real 

means of transportation, and therefore the pipelines were engaging in 

transportation and, of course, at the interstate level. The findings of 

the court, in an opinion by .Jv.stice HclmAR .i '"'"='rFI- that tho pipcl ines vvei'·e 

in fact engaged in common carrier business and the intent of the Act was 

to bring under its terms all pipelines who though perhaps not technically, 

but in fact, were engaging fn interstate transportation. 

Questions have been raised as to whether it was the intent of Con­

gl"ess to torce all interstate lines into a common carrier status whether 

carrying their own oil or that of ot'iers. However, it seen1s r1::asonable 

to conclude that, had the Supreme Court held other than it did, a legis-
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lative drive could have accomplished the same result with a clarifying 

statute. 

The competitive drive of the growing industry also might well have 

forced ·the development of a carrier type of service available to the 

whole oil industry. There were attempts by ~roups to create competi­

tive lines, including some with aid sought or offered by the legislarures 

of some of the oil states. In any case and for whatever reason, virtually 

all of the interstate oil pipelines operate today as common carriers. 

One of the cases decided in the group of the so-cal led Pipeline 

Cases, but with different results, also remains today a guidepost. This 

is known as the "Uncle Sam" case, from the name of one of the defendant 

oil companies. The court held in the case of Uncle Sam that because 

this company was engaged solely in transporting its own production, from 

its own wells, through its own lines, to its own refineries, it was not 

engaged in transportation within the meaning of the Act. Uncle Sam Gil 

Company was not engaged in the purchase of crude oil from others, and 

thus it was held tl-iat its. lines were private in fact and in law, and it was 

therefore not amenable to the ICC jurisdiction fastened upon the others. 

The Uncle Sam doctrine has been cited in later cases in which the 

decisions have seemed to turn upon the matter of purchase of oil from 

others, so that the purchasing of oil from others by pipeline owners has 

become an important test in detern'1 ining ICC jurisdiction. However, 

though persuasive, it is not a controlling test. 

The Transportation Act of 1920, among other things, modified the 

Hepburn Act of 1906 by eliminating from Section 1 of the Interstate Com­

merce Act the controversial phrase "who shall be considered and held to 

be common carriers within the meaning and purpose of this Act." The 

Transportation Act of 1920 amended Section 1 to read, " •.. the provi-

sions of this part shall apply to common carriers engaged in (b) the 
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transportation of oil .•. ·by pipeline," and amended Section 3(a) to read, 

"The term common carrier ... shall include all pipeline companies." 

This change .has been an important factor in the later decisions which 

extended the ICC's jurisdiction over pi.pet ines. 

The next important Supreme Court decision was Valvoli.ne Oi.l C<:>. 

v. United States (308U.S.141, 60Sup.Ct. 160(1939)). The facts are 

interesting here, for Valvoline was operating several li.nes in Pennsyl­

vania and West Virginia. In both si.tuati.ons, however, the li.nes were 

used only to carry oil produced in that state to destinations in that same 

state. There was no transportation from one state to another. On that 

ground the Val vol ine company resisted the jurisdiction of the ICC when 

it ordered valuation data to be ft led by the company .. 

Here the court in ftndtn9 against the ~nrnp;::1.ny and for the ICC fou"'d 

a difference with the Uncle Sam case in that the lines were carrying oil 

produced by many different wells owned by hundreds of different owners. 

IVloreo~er, the court found that Valvoltne was operating in what amounted 

to a monopoly situation. This arose from the fact that many of the wells 

using Valvoline facilities were "strippersn and their production was at a 

rate in many cases of a fraction of a barrel per day. Other carrier con­

nections were not .available to these wells due to a requirement of a mini­

mum daily rate of five barrels' production in order to justify new con­

nections. 

It is generally felt that the court found for ti.ie ICC in this case 

mainly on the pr"oposition that a monopoly situation existed-and that there 

was a large number of producers requiring the service. And, as dis­

tihgu1shed from the Uncle Sam case, there was a great deal of purchasing 

by Valvoli.ne from other parties rather than production and transporta­

tion by the producer for its own use. 

It is important to note there, however, that the decision in this case 

was a limited one in that it merely held that the Valvoline company would 
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be required to meet the demands of the ICC only in fi.l ing valuation data 

and information. No decision was rendered on the matter of Valvoline's 

duties to other shippers for it never had transported for them, nor had 

any tenders been made to it by other shippers. Tne court held that 

valuation proceedings were separable from regulatory proceedings, avoid­

ing the constitutional question of the taking of property. 

These cases seem to show thatthe role of the monopoly situation-in 

affecting a court's decision on matters of ICC jursidiction is important. 

In the Pipeline Cases and the Valvoline cases, the presence of a monopoly 

or near-monopoly situation of pipeline service to a producing field 

appears to have substantially influenced the court toward finding for ICC 

jurisdiction. The courts seem inclined to render a decision of ICC juris­

diction in a case in which monopoly or substantial control is being exer­

cised over a producing field through pipeline ownership, though it may 

limit somewhat the area of Commission jurisdiction to matters other 

than regulatory. 

Tne last two key cases in the constitutional area are the two Champlin 

cases. Champlin Oil Company had built a private line transporting its 

own refined products from its refinery at Enid, Oklahoma, to Rock Rapids, 

Iowa, with intermediate points in Kansas and Nebraska. Champlin had 

made no dedication to public use of its facilities and no one had tendered 

to it. 

The first Champlin case (Champlin Refining Co. v. U.S., 329 U.S. 

29, 67 Sup. Ct. 1 (1946)) arose from an order from the IC~ to Champlin to 

file certain information with the Commission which it wanted in order 

to complete its valuation duties as prescribed in Section 19a of tlie Act. 

Champlin resisted this order and sought an injunction in a Federal Court 

in Oklahoma, which was denied. It was upon thi.s denial of injunction that 

the issue went to the Supreme Court. 
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Here the ColJrt appears to have found that the Act applied to 

Champlin largely on the theory developed in the Valvoline case that the 

definition in the Act included "q.Ll pipelinF'! companies" engaged ir1 the 

interstate transportation of oil. They found that the company was en­

gaged in transportation mainly because it was transporting goods, inter­

state, not for its own use but for sale. In the Uncle Sam case it was 

crude oil being moved from the field to the refinery before sale. To 

reverse the reasoning here, the Court felt that Champlin was ehgaging 

in transportation because its refined products were for sa.le rather than 

for its own use. 

It should be added that the si3lF\8 methods of Champlin wt:!re hel!JfuL 

to the Court in this finding in that they involved a spot sale contract at 

Enid, plus a differential approximating a rail charge to the destination, 

less certain allowances. Thus, having found that Champlin was engaged 

in "transportation," it was easy to look back to the Act, which by defi­

nition applied to "all companies engagP.rl in trarn:;portatto1-.," el1_;. l'r"lUS, 

it seems to have been held in the Champlin case that the Congress had 

the right to regulate a private line that was engaged in interstate 

commerce. 

However, the Court avotded the qu17sti.on of oonverisi.on ur t;ht.s pt''i­

vate line to a public carrier open to others. It held that the only matter 

before it was the requirement of the company to file rep:> rts and other 

ir 1rurmattoi"I wt th the ICC. Nothin!=J in the act:iori, it :i:;aid, was eo11cer-·r11:d 

with opening the line to all comers and making the service -available to 

the public. Thus, the majority concluded that the issue of the taking of 

private property witholJt dL1e process was not before the Cot.irt and would • 
not be decided. 

At this juncture, then, the law seems to be clear that a pipeline 

can be found subject to the jurisdiction of the ICC for the purposes of 
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·meeting some parts of the Act but not necessarily for other sections. 

The so-called "second Champlin case" will now be considered 

(Champlin Refi.ni.ng Co. v. U.S., 341 U.S. 290, 71 Sup. Ct. 715 (1951)). 

After the decision just described, the ICC undertook to compel Champli.n 

to fi. le annual reports, to maintain the Uni.form System of Accounts re­

quired of common carriers, and to fi.le tar:-iffs as required of common 

carriers under Section 6 of the Act. Note particularly this ICC request 

upon the company to file tariffs. Champlin resisted these orders and 

argued them before the Commission to no avail. Losing their case there, 

Champlin proceeded to a Federal District Court again for an injunction. 

This injunction was granted when the Court found that Champlin was not 

a common carrier engaged in transportation within the meaning of the 

Act. 

On appeal, the Supreme Court decided t"iat the Interstate Com­

merce Act was severable. It held that the authority of tl-ie ICC to require 

the filing of valuation reports and information in the case of Champlin was 

proper.. Also, that they could be required to maintain the Uniform Sys­

tem of Accounts. But, the Court ruled, Section 6 of the Act was not 

meant to apply to private lines and Champlin did not, by the Act have im­

posed upon it the duty of serving the public at regulated rates. This 

derives from the fact that the filing of tariffs with the ICC would consti­

b.Jte an undertaking ta serve the public at t"iose rates; hence the private 

line would immediately become a common carrier upon the filing of its 

tariffs. 

In effect, the constitutional q_uestion of the power of Congress to 

compel a private carrier to assume the role of a common carrier 

remains doubtful. The second Champlin decision simply holds that the 

Congress intended that certain sections of the Act were to apply to all 

pipelines, i.e., the filing of valuation reports and information, Uniform 

System of Accounting to be maintained, etc. But it holds that Congress 
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did not intend by the Hepburn Amendment to compel all pipelines to 

assume common carrier duties insofar as serving the public is con­

cerned. In this case, the Court did not determine, however, whetC.,er or 

not the Congress could do so should it undertake it. It held here simply 

that Congress had not intended to do so in passing the Hepburn Act in 

1906. 

This, of course, takes us back to .The Pipeline Cases. There it 

seemed that what Justice Holmes had to say was clear. The determina­

tion was that those pipelines then engaged in transportation as carriers 

in fact could be compelled to assume the form of common carriers. On 

the constitutionalU:y of the Act, he went on to deliver this dictum: "So 

far as the statute contemplates future pipe lines and prescribes the con­

ditions under which they may be established there can be no doubt that it 

is valid." On the basis of this pronouncement it had been widely felt 

tha~ future pipelines, that is, those built after the enactment of the 

Hepburn Act, could be compelled to assume the duties of the common 

carrier. 

Quite clearly, the Champlin Line is one of those "future" lines, since 

it was built many years after the enactment of the Act. Thus, the 

Champlin case seems to approach a resolution of the constitutional ques­

tion involved, but i.n the end does not attain it. Here in the Champlin 

case the Court held that the Congress did not inter;id to compel all inter­

state l i.nes to assume all the duties of· a common carr-ier when it enacted 

the Hepburn Amendment. But the question of whether Congress could do 

so remains. 

The foregoing discussion has reviewed briefly the hi.story of the 

legislation and court decisions that regulate the oil pipelines. This is 

the regulatory act known as the Interstate Commerce Act,. enacted first 

in 1887 and amended to include the oil pipelines in 1906 by the Hepburn 

Act. In broad form, what this legialation and the subsequent interpre-
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tati.ons by the Supreme Court accomplished was this: All pipelines at 

the ti.me of the· Hepburn Amendment's enactment engaged in interstate 

transportation of oil were compel led to accept the legal status of common 

carriers principally on the basis that they were such already in fact. 

Much of the impetus behind this legislation was provided by the monopol­

istic control which it was alleged the pipe line owners exercised over the 

producing fields when they represented the only available means of mov­

ing that production. Anti-monopoly feeling was high at the time and 

Standard Oil, with the railroads, was a prime target. Congress was 

clearly held in The Pipeline Cases to have the power to exercise this 

authority in the regulation of interstate commerce. 

As reflected in subsequent court decisions, much weight was 

placed upon the presence or absence of a monopoly situation regarding 

pipeline service to a given producing field. A similarly significant fact 

in such decisions was the matter of whether or not the carrying lines 

were engaging in transportation by virtue of their owners buying oil 

from other producers in the same field. In the presence of both of these 

factors, the courts held that the lines are subject to ICC jurisdiction 

under the terms of the Act. 

The Act was interpreted in the Valvol ine case as being severable 

in its application to the pipelines. That is, there are certain sections 

of the Interstate Commerce Act which apply to all the interstate pipe-

l i.nes, public and private alike, but not all sections apply to the private 

interstate lines. Most important, the Act was held as not _intended to 

convert true private lines to common carriers with the comcomitant 

duty of public service. These are the principal elements of the Act and 

court decisions under which the ICC and the pipeline industry have 

operated. 

Fol lowing the decisions by the Supreme Court in 1914 in The Pipe­

line Cases, pipeline carri.el""s filed tariffs with the ICC, but it was not 
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until 1920 that the first formal proceeding involving such tariffs was 

instituted. In that year, on complaint of a petroleum shipper, the Com­

mission considered the reasonableness of minimum tenders, commonly 

100,000 barrels, which pipelines were publishing in their tariffs and 

thus requiring from shippers as a prerequisite to shipment. The Com­

mission decided that tenders in excess of 10, 000 were unreasonable. 

Brund red Brothers v. Prairie Pipe Line Co. , 68 I. C. C. 458 (1 922). 

This decision affected oil movements from points in Kansas, Oklahoma 

aid Texas to points in Pennsylvania. 

In 1984, the I.C .C. undertook an.exhaustive investigation of the 

reasonableness of crude oil pipeline rates, gathering charges, regula­

tions and practices. This investigation was the outgrowth of a complaint 

lodged with the Commission by a group of refiners asking for suspen­

sions of reductions in rates that had been made by Stanolind (now Amoco) 

Pipe Line Company. The suspensions were asked on the grounds that 

the reduced rates gave Stanolind's shipper-owner an advantage over the 

compoainants who had only rail facilities available to them. The Com­

mission refused to suspend the reduced rates and announced a general 

investigation on its own motion of all pipeline rates, charges and prac­

ttces. 

The investigation dragged out over a number of years. Meanwhile, 

the Commission undertook to value pipeline property as of December 31 , 

1934. The valuations ultimately found for all pipelines in the period 

1 939-1 948 provided a basis for judging the reasonableness of rates. It 

should be noted in this connection that now the ICC finds an annual valua­

tion for each pipeline under its jurisdiction. 

Late in 1940, the Commission rendered a decision in the rate in­

vestigation which had started in 1934, holding that crude oil pipeline 

rates yielding more than eight percent return on the value of carrier 
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·property were unreasonable, and reaffirming and extending the effect 

of the decision in the Brundred Brothers case that mini.mum tenders. in 

excess of 10 ,000 barrels were unreasonable. Redt,.J.<;:.ed Pipeline Rat.es arid 

Gathering Charges, 243 I.C .C. 115 (1940). Most of the pipeline com­

panies which had not already voluntarily reduced rates did so in 1940 and 

early 1941. The Commission's final order in the case was entered i.n 

1 948, directing a few col""l'."lpani.es which had not complied with the mini.mum 

tender requirement to do so, but finding that in the interim, rates had 

generally oeen voluntarily reduced to the eight percent return level. 

Rec;lt,Jced Pipeline Rates and Ga.the ~ing Charges, 272 LC. C. 37 5 (1 948) • 

Meanwhile, attention had also turned to the rates of products pipe­

lines. In Petroleum Rail Shippers Ass'n. v. Alton & Southern R.R., 

. 243 I.C.C. 589 (1941), several rail carriers and two products pipelines, 

Great Lakes Pipe Line Company and Phillips Pipe Line Company, were 

defendants. The Commission ordered reductions i.n the rates of Great 

Lakes and Phillips and established a mini.mum tender of 5,000 barrels 

of the same specifications from one shipper to one consignee, subject 

to delay until the carrier had accumulated 25,000 barrels of the same 

specifications. In this case, the Commission establ i.shed the princi.p le 

of a rate of return of ten percent as being reasonable for products pipe­

lines. The distinction between the ten percent maxi.mum return al lowed 

for products lines and eight percent maxi.mum permitted on crude lines 

was attributed to the greater hazards and risks involved in products 

line operations. 

In the case of Minnelusa Oil Corporation v. Continental Pipe Line 

Company, et al., 258 I.C .C. 41 (1944), the Commission reaffirmed 

the eight percent return on crude line valuations established in its 

earlier decision in Reduced Pipeline Rates and Gathering Charges, 

supra~ The case inv.olved the reasonableness of joint rates for the 

movement of crude oi.l from\Nyoming origins to Salt Lake City. In 
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addition to the decision that rates should not exceed an eight percent 

return, the complainant also was awarded reparation for the period 

after filing of the.complaint when rates were found to be unreasonable. 

This was the only ti.me a pipeline carrier had been ordered to pay repara­

tion. 
3.1 .1 .2 The Elkins Act 

In 1903, three years before the Hepburn Act 

brought the oil pipelines under the Interstate Commerce Act, Con­

gr"ess had amended the latter by 

(1) Providing criminal penalties if a carrier willfully failed to 

publish and file tariffs as required by the Interstate Commerce 

Act or failed to strictly observe such tariffs; 

(2) Providing criminal penalties for both carrier and shipper if 

either knowingly affered, granted, soli.ci.ted, accepted, or 

received any rebates, concessions, or di.scri.mi.nation. 

Shippers found guilty of this were subject to further civil 

liability to the !;JOvernment for a sum of money three ti.mes 

any amount received as a rebate. 

At the hearmgs ot the l'emporary National Economic Committee in 

1939, the Fede rat Trade Commission and the Department of Justice 

testified in effect that pi.pet i.ne earnings were too high and that in the 

case of pipelines owned by oil companies who shipped over those lines 

(so-called integrated pipelines) the payment of dividends by the pipelines 

to stockholdi.ng oil companies constituted illegal rebates under the Elkins 

Act (32 Stat. 847, 49 U.S.C.A. Sections 41-43). When passed, t"iis . . 
Act had been intended to stop certain discriminatory practices of rail­

roads but i.t was written broadly enough to be applicable to all carriers 

regulated under Part I of the Interstate Commerce Act, and when in 

1906 the pipelines were brought under Part I by the Hepburn Act, they 

automatically became subject to the Elkins Act. Section 41 (3) of the 
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Elkins Act prohibits a shipper from receiving from a common carrier 

"any sum of money or other valuable consideration as a rebate or off­

set against the regular charges for transportation" of property. As has 

been seen above, the penalties for violating the Elkins Act are severe, 

providing, in addition to criminal penalties, authority for the U.S. 

Attorney General. to bring forfeiture suits against shipper-violators for. 

three times the amount of rebates received. 

As a fol lowup to its testimony on September 30, 1 940, the Depart­

ment of Justice filed suit in the U.S. District Court in Washington, D. C., 

against 20 major oil companies and 59 pipeline companies, charging 

violations of the El.kins Act, seeking to enjoin such dividend payments, 

and asking for treble damages for dividends paid since January 1 , 1 939, 

a total estimated at between $1 . 5 and $2 bill ion. This amount was more 

than 1 5% of the total assets of the oil pipeline industry, and more than 

50% of the total assets a°f some companies. 

The result was that the pipeline and oil company defendants 

agreed to a consent decree, effective December 23, 1941. (United 

States v. Atlantic Refining Co. et al., Civil Action No. 14060, District 

Court for the District of Columbia (1941). 

Consent decrees, for the benefit of those readers who are not 

familiar with them, are decrees agreed upon by the parties in settle­

ment of a cause of action before trial. In this case, the parties were 

the Department of Justice and the defending oil and pipeline companies. 

Such a decree, when negotiated between the parties, is then offered to 

the court as a settlement agreeable to all. Upon review and acceptance 

by the court, as occurred in this case, it becomes the decree of that 

court. 

In legal effect, these decrees have been described as most like a 

contract. They are binding upon the parties and usually prescribe 
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a form of future conduct or performance. However, such a decree does 

not represent any finding of guilt or blamelessness upon the parties in 

reference to charges that have been made. The decree simply resolves 

the differences of the parties and prescribes a future pattern of per­

formance. 

The heart of the consent decree in the Atlantic case was that each 

pipeline would be limited to the payment of dividends to each of its 

shipper owners to 11 its (the shipper owner's) share of 7% of the valuation 

of the carrier property." Further provisions of the decree provided 

that any monies earned by the carriers but not payable to the owners by 

virtue of the terms of this decree are to be retained in a special account 

by the ptpeltne •. These can be spent for improvements and enlargements 

of the carrier's facilities. However,· such enlargements and· improve­

ments paid for' out of these monies may not be included in the valuation 

base against which the 7% dividend limitation is calculated .. Thus was 

established another element of regulation under which the oil pipelines 

now operate. 

By thus limiting the dividends available to the owners, it was 

apparently the belief of the Department of Justice that it could impel 

lower rates char-ged to shippers,, there being no point to the pipelines' 

management earning more than could be returned to the owners. 

There are several interesti.nq a$r:;iects to this ca.se. First, the 

Department of Justice is seen apparently attempting to affect pipeline 
-rates, though admittedly in an indirect fashion, thereby entering an 

area wherein the ICC is specifically charged with responsibility. Second, 

~e rate of return as measured by the Department of ._h_1stice in terms· of 

dividends is set at a different rate from that of the ICC, which had 

determined upon 8% return for crude lines and 10% return for products 

lines only months before this action was begun. Third, this is believed 
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to be the fi.rst time the Govemment had contended that dividends paid 

by a carrier to its shipper owner constitute a rebate. 

A special antitrust subcommittee of the House Committee on the 

Judiciary, known as the Geller Committee, conducted a series of hear­

ings from 1956-1959 relative to the overall consent decree program of 

the Department of Justice. One of the matters considered was the pipe­

line decree. During the course of these hearings, on October 11 , 1 957, 

t'1e Justice Department reopened the original Elkins Act (Atlantic) case 

by filing four motions in the U.S. Di.strict Court for the District of 

Columbia, alleging that several of the pipeline companies were paying 

dividends in excess of those al lowed by the consent decree in that they 

had included pipelines built with borrowed money in their valuation base 

for dividend purposes. The trial court rejected the Government's inter­

pretation of the decree and the United States appealed the case directly 

to the Supreme Court, which affirmed. (United States v. Atlantic 

Refining Co., 360 U.S. 19, 79Sup. Ct. 944 (1959)). Justice Black, in 

his opinion, pointed out that not only was the Government urging a 

"strained construction," but that the Government had accepted the con­

trary constructfon for 1 6 years. This case became 1--..nown in the indus­

try as the Arapahoe case, since that pipeline company was the principal 

target of the action. 

3 . 1 • 2 Regula ti on of Gas Pipelines 

The Federal Power Act (16 USC 791 a-~25r), as 

amended, is the basic authority under which the Federal Power Com­

mission (FPC) operates in regulation of natural gas pipelines. The 

Act was first enacted as the Federal Water Power Act of 1920 (41 Stat 

1063), and subsequently amended by Title II of the Public Utility Act 

of 1935 (49 Stat 838) and the Natural Gas Act of 1938 (52 Stat 821-833, 

as amended; 15 USC 717-717w). Additional responsibilities have been 

. assigned by subsequent legislation and by Exe~~ttve Orders. ( 
1

) 
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It will be seen in Section 7 .o below that from the point of view 

of this study, i.e., inhibitory effects of regulation upon innovations, 

the regulation of gas pipelines by the FPC has virtually an identical 

effect to the ICC regulation of oil pipelines. 

3 • 1 • 2. 1 Issues Leading to Regula ti on 

3. 1 • 2. 1 • 1 Public Nature of Gas Sale and Transport 

Local distribution of manufactured 

gas through mains laid in city streets began in the United States in 1 817. 

The city of Baltimore· granted a franchise to the Baltimore Gas Light 

Company in 1816, a charter of incorporation was obtained in 1 817, and 

operations began in that same year. Gas light companies were sub­

sequently formed in several communities in the years preceding the 

Civil War. 

The first tests of the public character of a manufactured gas distri­

bution company came in 1858. In that year, state courts in New .Jersey 

and Wisconsin arrived at opposite conclusions regarding the obligations 

of gas light companies to serve without discrimination all who apply. In 

the case of Patterson Gas Light Company v. Brady, 27 NJL 245, the 

company was al.lowed to pick and choose its customers at its own discre­

tion on the grounds that its charter did not specifically impose upon it 

any obligation to serve all applicants.· In Shepard v. Milwaukee Gas 

Light: GQl"rlR.~Y, 6 Wis. o:.:!8, however, in ·a. deeply constdet"ed and 

extremely revealing decision., the fact that the charter emP.owered the 

company to lay its mains along the public rights-of-way was taken to 

indicate an affectation with public convenience and necessity, and was 

held to imply an obligation to serve all applicants. 

Other cases in several states in following years at first evidenced 

uncertainty regarding the publi.c status of manufactured gas distribution 
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companies, but by the 1870's indicated increased unanimity' in favor of 

public affectation. The issue was settled in the Supreme Court decision 

in 1 889 in the case of Gibbs v. Consolidated Gas Co., 130 US 396. 

There the Supreme Court concluded that the distribution company was 

affected witii a public interest and that it might be made subject to 

public regulation. The latter decades of the Nineteenth Century also saw 

other cases in various state and Federal courts determining specific 

issues growing out of regulation of gas distribution companies. Of 

particular note is an 1889 appeals court decision in Missouri which set 

forth some early attitudes regarding rate design. In that case, State v. 

Sedalia Gas Light Co., 34 Mo. App. 50l, the company was permitted to 

include a fixed monthly meter rental which also entitled the customer to 

a volume of gas free each month before additional volumetric charges 

were encountered. 

These and other cases make it quite apparent that the regulatabil i'l:y' 

of gas distribution companies was.tested and established beyond doubt 

before the widespread introduction of natural gas. When natural gas 

was introduced into the local mains··in mixture with and in replacement 

of manufactured gas, there was no essential alteration of the status of 

such companies in a regulatory respect. 

Although natural gas was reportedly used in Fredonia, New York 

by 1 825 to light some local shops, economic exploitation of such gas 

had to await technological developments which permitted its transporta­

tion from the wells to the communities in which it could be _used. 

An attempt to use wooden pipes in 1 870 by the Bloomfield and 

Rochester NatJ.Jral Gas Light Company was not successful. Two years 

later, a two inch iron pipe of five and a half miles length was laid near 

Titusville, Pennsylvania. A compressor station was installed by the 

Bradford Gas Company in 1 880. In 1 891 the Indiana Natural Gas and 
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Oi.l Company built an iron pipeline of eight inches diameter and one 

hundred twenty mi.les length. With the organization of the Hope Natural 

Gas Company in 1902 to serve Cleveland, Ohio, the natural gas pipeline 

industry may fairly be said to have arrived. 

The question of pipeline regulation had received attention from the 

beginning. The abortive pi.pet ine laid in 1 870 had immediately given rise 

to questions of the character of the activity. In the case of Bloomfield 

and Rochester Natural Gas Light Company v. Richardson, decided in 

1 872, 63 Barb. 437, there was an immediate finding that a natural gas 

pipeline was indeed affected with a public interest, could be declared 

to be public service corporation, and might be granted the right of 

eminent domain. It is interesting to note that in the same year, in 

West Virgini.~ Transportation Company v. Volcanic Oil and Coal Company, 

5 W. Va. 382, a petroleum pi.pet i.ne was also found to be public in 

nature and similarly eligible to receive the right of eminent domain. 

The period from 1870 to 1900 saw seyeral other cases involving the status 

of pipelines, and their· af'fectatton wi.th a public interest seems never to 

have been seriously in doubt. The analogy between a pipeline and a 

railroad was, in fact, pursued far enough that oil pipelines were con­

sidered to be common carriers and natural gas pipelines at one time 

seemed destined to be placed in the same category. In the case of 

Griffin v. South West Pennsylvania Pipe Lines, 172 Pa. St. 580, 

decided in 1896, the pipeline W9$ actually found to be a common carrier. 

3. 1 . 2 .1 • 2 Jurisdictional Limitations of 
State Regulation 

The states ih which natur'al gas 

occurred came very quickly to an appreciation of its immense value to 

their commerce. The testimony of Indiana, i.n the previously mentioned 

proceeding of Ohio OH Co. v. Indiana, contains extensive references to 
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the amount of trade ,and manufacture which before the end of the 

Nineteenth Century had developed and that was felt to be wholly dependent 

upon local fields of natural gas. 

The widely held conviction that natural gas was a resource of great 

importance to the localities of its occurrence resulted not only in con­

servation laws, but also in other ordinances attempting to prohibit outright 

any transport of natural gas out of the state of its occurrence. In 

Pennsylvania and Indiana, the state courts found that laws which pro­

hibited interstate transportation of natural gas were void by reason of the 

interstate commerce clause of the Constitution of the United States. 

In 1904, Congress went on record with a declaration that natural gas was 

a fi.t subject for interstate commerce and might lawfully be conveyed 

across state li.nes in suitable pipelines, 33 Stat. 65. In 1907, the state 

of Oklahoma attempted to circumvent the interstate commerce clause by 

an act which forbade out-of-state corporations to own or operate natural 

gas pipelines i.n the state and simultaneously required domestic pipelines 

to obtain a permit to cross state highways by surrendering their right 

to engage i.n interstate commerce or to connect their pipelines wi.th any 

other parties engaged i.n interstate commerce. The Kansas Natural 

Gas Company fought this law in the courts. The Supreme Court, i.n 1911, 

in 221 US 229, took the Oklahoma law as a who le to be a deliberate 

attempt to prevent interstate commerce and voided i.t entirely. 

When shortly after the end of World War I, some of the earl i.est 

gas fields i.n the eastern states began to decline, local sho~tages were 

experienced in some of the eastern ci.ti.es and many di.verse attempts to 

control shortage conditions occurred. In this period. yet another attempt 

to i.nhi.bi.t interstate commerce in natural gas arose but was quashed. 

The state of West Virginia, at that ti.me a major supplier of natural gas 

to several eastern ci.ti.es, attempted to meet a shortage being experienced 
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i.n one part of the state by requiring a pipeline serving other intrastate 

and interstate markets to connect with the shortage· stricken area and 

serve its needs before shipping natural gas to other states. The states 

of Ohio and Pennsylvania brought suit and the Supreme Court in 1 923 

declared the law void on the ground that it worked an unlawful hindrance 

upon interstate commerce and would result in injury to the states which 

depended upon West Virginia for supplies of gas (262 US 553). 

The question of state jurisdiction, of course, did not stop with the 

establishment of the lack of power to prevent interstate commerce in 

natural gas. The development of more powerful state regulatory agencies, 

beginning with New York and Wisconsin, having ratemaking power over 

the prices charged by public uti.l ities, created a potential for conflicts 

among the several state public service commissions, corporation commis­

sions, railroad commissions, and other bodies with different titles but 

similar:- functions. The defi.ni.tion of jurisdictional limits on state rate­

maktng powers was to have imoort~v1t consequences for thA Nrin 1rri I G~.s 

Act when it was later enacted. 

The ft~st approach to a definition of the extent and l i.mits of 

interstate commerce in natural gas occurred i.n 1919. In that year the 

Supreme Court rendered its deci.si.on in PUC Kansas et at. v. Kansas 

Natural Gas Co., 249 US 236. The sale of natural gas from an interstate 

pipeline to a local distribution company was, in the view of the court, an 

act in interstate commerce. Subsequent resale of the same gas by the 

distribution company to i.ts final consumers, however, was round to be 

by its nature an act of intrastate commerce, even though the physical 

fl.ow ot' gas from wellhead to burner was a continuous and uninterrupted 

fl.ow across state lines. 

One year later, i.n 1920, the Supreme Court expanded its holding 

by distinguishing between the sale of gas to a local distributor fo~ resale 
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and the sales by a pipeline through its own distribution operations directly 

to the final consumers. The Pennsylvania Gas Company obtain its nawral 

gas. from wells near Warren, Pennsylvania and operated a combined 

pipeline and distribution system to the city of Jamestown, New York. 

When the Public Service Commission of New York sought to exercise 

rate control over the sales of the company, the case was brought to the 

Supreme Court on the ground that the state commission was inhibiting 

interstate commerce. In an interesting decision which was soon to have 

repercussions, the Supreme Court, in Pennsylvania Gas Co. v. PSC 

New York, 252 US 23, found that the sales of natural gas were indeed in 

interstate commerce, but that lacking congressional action to regulate 

the interstate sales, the New York commission might exercise authority 

over the rates charged New York customers by the company. 

Using the decision .in the Pennsylvania Gas Company case as a 

guide, the state of Missouri. attempted to exercise ratemaking control over 

sales of gas from Kansas Nawral Gas Company, an interstate pipeline 

company, to distribution companies in Missouri. In 1924 the Supreme 

Court, in Missouri v. Kansas Natural Gas Co., 265 US 298, made an 

important distinction between this siwation and that in the New York case. 

The Court found that when natural gas was sold by an interstate pipeline 

to a distribution company for eventual resale to final custome·rs, even 

the absence of congressional action in the matter did not justify a state 

commission in taking aut'iority over the rates charged for the interstate 

sale. 

During this same period, another and closely related question of 

jurisdiction was also being explored. If the state in which gas was 

consumed had no power to regulate the prices charged by interstate 

pipelines to the local distributors, then did a state in which gas was 

produced and sold to interstate pipelines for transportation to ot'ier states 

have any power to regulate the price of natural gas? The first answer 
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to this question was given in the same decision that had denied rate control 

to the state-of-destination. The Missouri v. Kansas Natural Gas Co. 

case was in fact a consolidated hearing covering three separate disputes, 

one of which was Kansas Narural Gas Co. v. Kansas. In this latter 

case the state of Kansas had attempted to establish rate control of the sale 

of natural gas which was produced in Kansas before its shipment to 

Missouri. The Supreme Court's decision denied Kansas any ratemaking 

power over the wellhead sale of natural gas destined for interstate commerce. 

Subsequently, in 1 927, the issue of ratemaking power of the state­

of-origin was the main issue when the state of Rhode Is land attempted to 

set electric rates for power sold by a Rhode Island company to a 

Massachusetts company. rhe decision of the Supreme Court in this case, 

PUC Rhode Island v. Attleboro Steam and Electric Company, 273 US 83, 

·reaffirmed the ruling in the earlier Kansas Natural Gas Company case. 

The state in which an item entered the flow of interstate commerce had 

no more power to regulate its price than had t.'le state in which the item 

left that stream. So long as natural gas was part of the stream of inter­

state trade, neither producing nor consuming state had the power to 

oversee the rate charged for it. 

In 1931 the Supreme Court reviewed tile distinction it had made 

between interstate and intrastate commerce in natural gas. Its analysis 

indicated that a contradiction existed between the doctrine propounded in 

the 1911 Kansas Nab..Jral Gas Company case that the city gate marked the 

end of interstate commerce, and tl-ie doctrine expounded in- the 1 920 

·Pennsylvania Gas Company case that interstate commerce extended to 

~e point at which the interstate transporter sold the natural gas to the 

consumer. In an attempt to promulgate a uniform det ineation between 

interstate and intrastate commerce independent of corporate strucrure, 

the Court rurned to the technical engineering differences between high 

pressure transmission pipet ines and lower pressure distribution mains. 
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The East Ohio Gas Company, like the Pennsylvania Gas Company but on 

a vastly larger scale, was both interstate transporter of gas with lengthy 

high pressure transmission pipes and also local distributor throughout a 

large portion of the state with low pressure facilities in many communities. 

The Tax Commission of Ohio was pressing the question of the dividing line 

between the interstate operations of the company which could not be taxed 

by the state, and the intrastate operations which were taxable. In adopting 

the city gate or other point at which high pressure gas was expanded and 

delivered at lower pressures into distribution mains as the terminus of 

· interstate commerce, the Court's decision in East Ohio Gas Co. v. Tax 

Commission, 283 US 465, knowingly and deliberately disapproved its 

earlier Pennsylvania Gas Company doctrine. However, as will be seen 

below, the Supreme Court's attempt to use the technical differences between 

high pressure and low pressure facilities was to become as unsatisfactory 

as the doctrine it supplanted. 

.(' 

One central question dominated the discussion of state jurisdiction 

over natural gas, i.e. , whether a given sale of gas was of a distinctly 

local character, or of a national character. The earl test opinions on the 

matter, towards the end of the Nineteenth Century, had leaned i.n the 

direction of a purely local occurrence and significance. As the technical 

and economic feasibility of longer distance transportation of gas was 

gradually demonstrated, however, the national importance of natural gas 

as a V\h ole became less and less disputable. Even then, there remained 

the question of whether given sales to different users were local or 

national in character. The analysis finally evolved by the Supreme Court 

is, perhaps, best reveale9 in the Attleboro case and especially noteworthy 

even though not strictly speaking a gas case. The Court viewed the 

completeness or incompleteness of each given proposed regulatory act 

as determinative. Where, as in the case of distribution sales to ultimate 

cons1..1mers, the jurisdiction of a given state reached all sales to consumers, 
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the regulation of the state was complete and did not open the possibility 

of discriminatory end results growing out of selective evasion of its 

regulations. Where, however, as in the case of direct interstate sales 

to main line industrial customers or interstate pipeline sales to distribu­

tion companies, similar sales were made by the same pipeline in different 

states, the regulation of any one state was found to be incomplete. In 

this latter case, any one state which imposed more stringent regulation 

upon sales made within its· borders than were imposed by other states 

served by the same pipeline, could potentially cause discrimination of 

end results as between similar gas consumers buying similar gas from the 

same pipeline, but in different jurisdictions. 

The doctrine that no state had power to regulate an activity over 

which its power would be incomplete left a gap in the chain of regulation. 

So long as Congress failed to act on some form of regulation over inter­

state transportation of natural gas, the powers of state regulation over 

local distribution would be of very limited effectiveness. 

3.1 .2.2 The Natural Gas Act _____ ,.,, ....... ,.~.,.=----

Federal regulation of natural gas might be 

considered to have its origin, at least indirectly, with the passage in 1906 

of the Hepburn Act, an amendment to the Interstate Commerce Act of 1 887 

which was discussed in Section 3. 1 • 1 . 1 above. As noted there, the 

Hepburn Act not only strengthened the authority of the Interstate Commerce 

Commission over railroads, but gave the ICC jurisdiction over pipelines 

as well. Although the language of that act confined itself to liquid, or 

more particularly, oi.l pipelines and regulated them as common carriers, 

the fact of ICC jurisdiction over one· kind of pipeline created the potential 

for a future extension to natural gas pipelines as well. 

Two events tn 1920 al::.o presaged eventual imposition of regulatton 

over natural gas. Passage of the Transportation Act of 1920, which 
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further defined the responsibilities of the ICC in railroad rate regulation, 

and of the Federal Water Power Act of 1920, which established the Federal 

Power Commission, demonstrated that the Congress was not through 

imposing regulations and set the stage for the later passage of the Natural 

Gas Act. 

Eight years later, continued Congressional concern over public 

utility operations impelled the Senate to direct the F-ederal Trade Commission 

to conduct an exhaustive study of conditions and practices prevailing in 

the several public utility industries. Publication of the resulting report 

·on public utilities in 1935 initiated the next wave of regulatory enactments. 

Shortly after the release of the FTC report upon public utilities 

early in 1935, Congress passed the Public Utilities Act of 1935. Separate 

titles of this act created the Securities and Exchange Commission, and 

drastically broadened Federal Power Commission jurisdiction over electric 

power. It should be noted that, between the Senate mandate in 1928 which 

initiated t>ie FTC study and the enactment of the Public Utilities Act in 

1935, the composition of the FPC had been completely reshaped. In 

1930, the original FPC, composed of three cabinet officers who held 

ex-officio posts on t'ie Commission, was dropped and replaced by a five­

man team of full-time commissioners who were nominated by the President 

and approved by the Senate. It is significant that this period, which 

eventually saw enactment of the Natural Gas Act was one of general Con­

gresSii.onal activity on utility regulation. Federal control over wire-borne 

and wave-borne communications was brought together in a ?ingle agency 

by the Federal Communications Act of 1934. The aviation industry was 

also brought under Federal control in this same period by enactment of 

the Civil Aeronautics Act of 1 938 which created the Ctvi.l Aeronautics 

Authority. 

Any one of several existing agencies might reasonably have been 

given jurisdiction over the natural gas industry when Congress finally saw 
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fi.t to establish surveillance and control over its operations. The Interstate 

Commerce Commission already exercised power over oil pipelines and 

might easily have been given similar control over the natural gas pipe­

lines. The Department of the Interior controlled lands and resources 

in the Federal domain and could reasonably have been given juri.sdi.cti.on 

over the natural gas industry by means of a semi-independent board with­

in the department ~long lines similar to those soon to be adopted for 

aviation regulation within the Department of Comrrerce. The Federal 

Power Commission - by now a barely recognizable descendant of the ex­

tremely limited FPC created in 1 920 - was responsible for regulation of 

electric power and could potentially become the main Federal repository 

for energy control through acquistion of jurisdiction over natural gas. 

In 1 938, Congress enacted the Natural Gas Act which placed regula­

tion of ~e industry in the hands of the FPC. Experience soon illuminated 

features of the industry and of the Act which presented perplexing regula­

tory dilemmas, but at the time there appeared to be little truly new 

regulatory pioneering attempted in an act whose provisions for certificate 

and rate res:;ulation were drawn from similar features of state public 

service commission bills and from ICC regulation of railroads. The Natural 

Gas Act was clearly intended to fi.11 the regulatory gap which had been 

identified as a result of the several Supreme Court decisions denying 

jurisdiction over gas sales to either the state-of-origin or to the state­

of-destinati.on. Whether the Congress had rrore than gap-plugging in mind 

was not then clear-. 

8 .1 , 2.8 Idi=ntifir::ation of Congr~sstonal !nt~nt 

In formul~ting regulatory ~ol\i;\~s, the FPC 

has not had far to look for other supplementary sources of guidance. 

Created by Congress, commissioned as an administrative aide to that 

body and bearing implicitly understood orders to exercise a continuing day­

to-day surveillance over the regulated industry in the legislature's stead; 
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the FPC has obviously had to attempt to discover and put into practice 

any objectives intended by Congress. Several factors must be kept in mind 

regarding Congressional guidance. Expressions of legislative intent may 

come from many directions. The language of the enacting legislation, the 

transcript of hearings conducted in preparation for drafting of bills, 

remarks made before public gatherings, inter"\/iews; these are but a few 

sources useful in discovering the intent of Congress. Conversely, however, 

it is frequently impossible to discern a consensus from among the many 

and conflicting opinions of individual legislators. Unless a pol icy is 

clearly grounded upon language found within the act itself, there is a 

presumption that a given statement is not an expression of Congressional 

intent that may be relied upon authoritatively. As a direct result, legisla­

tive guidance is a sporadic occurrence, forthcoming only when a specific 

issue catches the attention of enough Congressmen to unite them behind 

one interpretation. 

Unmistakably, the intent of Congress can play a very significant 

role in determining the form and content of regulatory practice. Under 

some circumstances a hint found in legislative language may be 'interpreted 

and even accepted as a val id indication of Congressional intent. In other 

circumstances, however, an ambiguity of language in the original act 

may permit conflicting interpretations to arise. In the event of such con­

flicts, there is no assurance that significant weight will be accorded to 

informal evidence of probable intent or statemehts by indl.vtdual legtslators. 

The only authoritative indicators of the will of Congress are the words 

actually found in the original act or in amendments to the act. Moreover, 

failure of Congress to make its intent adequately clear at the outset may 

never be rectified. Even in the event that furtLier legislative guidance 

is forthcoming, years may very well pass before an issue is settled. 
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3. 1 . 2. 4 Implementation of the Natural Gas Act 

The Natural Gas.Act provided that the Act 

shall apply to transportation of natural gas in interstate commerce, that 

the Act shall further apply to sale of natural gas in interstate commerce 

for resale, and the Act shall finally apply to 11 natural gas companies 11 

engaged in such transportation or sale. The Act stated tl;at distribution 

of natural gas at the local level, facilities devoted to such local distribu­

tion, and both production and gathering of natural gas are all exempt from 

regulation by the FPC under the Act. In regard to the power to require 

an a.ppli.catton for a certifi.c::ate of public conve11ienc8 and necessity, the 

Act stated that a natural gas company could not construct, acquire, or 

operate facilities to transport natural gas into a market already served by 

another natural gas company, nor could such a company transport or sell 

gas in such a market without first obtaining a certificate from the FPC 

authorizing it to do so. 

Tl 11: rLrst dectsions handed down by the Commission under the Act 

came in 1 939. In Kansas Pipe Line & ~as Com~.~.¥- et al, 2 FPC 29 # a 

case involving competing applications for certificates of public convenience 

and necessity, the principal jurisdictional question was not whether or not 

the companies were natural gas companies under the menni.ng of thil .A.ct, 

but what Congress meant by the phrase "market already being served by 

ano.ther natural gas company. 11 The Commission chose to interpret the 

phrase broadly enough to include commL1nities in proximity to the lines of 

an existing pipeline but not actually served by i.t at the ti.me·. The greatest 

significance of the case, though, is probably not jurisdictional; for the 

Commission here ~ave form to the criteria which it would apply in evaluating 

the merits of certificate applications. 

The FPC decided tMto jurisdictional rate cases in 1940. The fi.rst 

of these, Mississippi. River Fuel Corp., 2 FPC 170, affirmed the jurisdic­

tional character of the con-pany and of its operations but did not include a 
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finding of fair and reasonable rates and was not tested in court. The 

second of these two cases was Illinois Comrrerce Commission v. the 

Natural Gas Pipeline Company of America and the Texoma Natural Gas 

Company. An interim order issued by the FPC in 1939, 2 FPC 636, re­

quired the company to file new rate schedules with lower rates. The 

company appealed the interim order and, though the court upheld all other 

aspects of the Commission's action, it vacated the order for absence of 

any specif~c going-concern allowance. The Supreme Court, however, in 

FPC v. Natural Gas Pipeline Company, 315 US 575, in 1942, upheld the 

validity of the interim order in every respect and removed any doubts of 

the constitutionality of the Natural Gas Act and FPC jurisdiction over 

interstate pipelines. 

In another pair of cases decided by the FPC in 1940, the Commission's 

initial attitude towards jurisdiction over gas production was formulated. 

In the Columbian Fuel Corporation decision, 2 FPC 200, of 1940, the 

majority of t'ie Commission found that it did not have jurisdiction over 

the sales of a company which engaged solely in production and gathering. 

Commissioner Scott here wrote the first of his dissenting opinions on the 

subject of producer regulation and maintained that the producer does make 

a sale of gas in interstate commerce for resale and is thus within the defini­

tion of a natural gas company. 

The question of jurisdiction over a company which produces, gathers, 

and transports gas in interstate commerce arose in the case of Billings 

Gas Co., Ohio Oil Co. & Mountain Fuel Supply Co., 2 FPC- 288. Where 

the question had been implicit though uncontested in the Natural Gas Pipe­

line Co. case decided earlier in the year, Billings, et al. chose to contest 

FPC jurisdiction over the production and gathering portion of their opera­

tions and maintained that the two portions should be separated in order 

that the Commission might impose its regulatory surveillance over only 

3-31 



R-3024 

the interstate transportation and sales. The Commission refused to 

indulge in separation of the two portions of the business and held that the 

entire business became jurisdictional. 

By 1942 the right of the Commission to regulate interstate pipeline 

sales wa.S well established. The right to regulate additions to and dele­

tions from existing facilities was being exercised, though it had not been 

tested by the Supreme Court. The first abandonment proceeding, in­

volving application for aut.horization to remove a short line which served 

only a direct industrial customer who had become bankrupt and had vol1.,Jn­

tal"'Hy terminated service, had been decided tn ·t 941 , Panhandle Eastern· 

Pipe Line Company, 2 FPC 1048. 

The year 1942 was, in many respects, an extremely important one 

for the Natural Gas Act. In order t~ trace the most imriortant avent3 

from that date forward, it is conveni.ent to establish two areas of potential 

jurisdictional ambiguity which were to be litigated and clarified in the 

yeat"'S to come. I hus, we shall consider separately, and shall consider 

in turti, the areas of Direct Industrial Sales and Intrastate Sales. 

3.1 .2!4,1 DireGt Industrial Sales 

The basis for exercise of control 

over direct industri.ai sales had been laid in 1 939 in the Louisiana-Nevada 

Transit Company case already discussed. It may be concluded that this 

power was legitimate from the fact tl1at when Congress substointially 

rewrote the sections of the Natural Gas Act dealing with certification in 

1942, it did not include any language removing certification of these 

facilities from the Commission or implying that power over them was not .. 
intended. Moreover, the next few years did not see any test of FPC power 

over certification of facilities for direct sales. In the Tennessee Gas and 

Transmission Company case of 1943,, 3 FPC 574, the Commission went 

so far as to indicate that it had no real authority to consider the nature 
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or implications of t"le sales which the proposed facilities would serve. 

The impact of the war emergency undoubtedly played a significant part 

in delaying tests of FPC power over new direct industrial sales. Com­

mission treatment of the many certificate applications during the war 

years reveals an extreme reluctance to scrutinize critically any project 

which had been awarded defense priority for very tightly controlled 

steel supplies and given authority to acquire pipe and related physical 

material. 

If the FPC was unwilling to exercise control over direct sales 

through the certification process, i.t did not have the same war-induced 

reluctance i.n regard to the returns earned from those sales. In the 

Detroit v. Panhandle Eastern Pipe Line Company, et al. case, 3 FPC 273, 

of 1943, the al lowed operating expenses of jurisdictional operations were 

reduced by an amount equal to the returns on direct industrial sales 

which the Commission found i.n excess of a 6 ~% return on that portion 

of the business. On appeal to the Supreme Court, there was no finding 

that the FPC had exceeded i.ts aut"lority in treating the returns from 

direct sales i.n this manner. (Panhandle Eastern Pipe Line Company v. 

FPC, 324 US 635) 

The years immediately following the end of the war saw a shortage 

of pi.pel ine capacity to satisfy rapidly growing markets in many parts of 

the nation. The Commission experimented with curtailment orders and 

other devices aimed at an orderly control over the maxi.mum volumes 

taken from pipelines at peak periods. Of the many novelti.~s inherent in 

the attempts to establ i.sh control over the gas shortage being experienced 

by customers, one was the question of whether or not the FPC had author­

ity to order curtailments of direct industrial sales by interstate pipeline 

companies. In 1 947, the Supreme Court, in Panhandle Eastern Pipe 

Line Company v. Public· Service Commission of Indiana, 332 US 507, 

ruled that the Commission could set aside pipeline deli.very obligations 
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contained in private direct sales contracts. This same case is also 

notable in another matter. The Court here found that, where the FPC di.d 

not exercise jurisdiction over prices charged for natural gas sold to direct 

industrial users, the state-of-destination could lawfully engage in regula­

tion of such sales at its discretion. Thus, in the latter aspect of the 

case, the Supreme Court in effect qualified the earlier rulings that 

neither state could regulate prices of goods which traveled in interstate 

commerce. 

Having already found a dtstincti.on between jurisdiction over sales 

and jurisdiction over other actions - construction in parttcula.r- a further 

distinction was eventually drawn between sales and transportation. Once 

more, Panhandle Eastern was a principal party in the proceeding which 

clarified the issues. The Commission denied Panhandle Eastern a certifi­

cate to transport natural gas for a direct industrial sale. In 1 956, in 

Panhandle Eastern Pipe Line Company v. FPC, 232 F. 2d 467, the Court 

of Appeals held that transportation was a thing separate from sale and 

that the provision of the Natural Gas Act which denied the Commission 

jul"'tsaietion over sales to industrial customers did not remove from the 

FPC authority over transportation, The Commission had the rigi'it to pass 

upon and certificate or refuse or certificate transportation of gas for a 

dtl"'ect industrial sale. 

Later, jurisdiction over direct sales was again extended. In 

1964, an industrtal user whi.ch had purcha.aed gas f1~on·i an intel"state pipe­

line began to operate a new facility which it thought would remove it from 

control by the FPC. The cu.stomer purchased natural gas from a pr'·uducer 

at the producer'!"; proce~~ing pL:int and carrieu the gas from the point· of 

purchase in a pipeline owned and operated by the customAr it-;elf whi.Gh 

served the customer's own consumption alone. Thus, it appeared that 

all commerce in thE::! gas was complete before transportation began, and 

moreover transportation was not carried out by a natural gas company. 
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In the 1 969 International Paper Company, 42 FPC 248, decision, the 

Commission ruled that it did have authority to require applications for 

certificates to cover construction and operation of the facilities involved 

and also to cover transportation of the gas itself. In 1971 , on an appeal 

by the company, the FPC interpretation was affirmed in court in the 

International PaperCompanyv. FPC, 438 F. 2d 1349. The Supreme 

Court has since given finality to the FPC opinion by refusing to hear 

further appeal. 

3. 1 . 2. 4. 2 Intrastate Sales 

The Natural Gas Act was origin­

ally silent regarding intrastate matters. Congress provided only for 

the regulation of the transportation and sales of natural gas for resale 

in interstate commerce. Presumably, the doctrines decreed by the 

Supreme Court during the 1920's were regarded as sufficiently illumina­

ting. In any case, further guidance \NOuld have to come from the courts, 

not from Congress. The FPC did not undertake at the outset to test the 

limits of the phrase "interstate co01me rce. 11 However, guidance did 

come from the Supreme Court in a case decided in 1 942 between an 

Illinois company and the Illinois regulatory agencies. Though the company 

purchased its gas within the borders of the state and sold it inside the 

state to both direct customers and to local distribution companies for 

resale and consumption within Illinois, the Supreme Court ruled that the 

controlling fact was the purchase of gas from an interstate natural gas 

company. Thus, in Illinois Natural Gas Company v. Public Utilities 

Commission of Illinois and Illinois Commerce Commission, 314 US 498, 

the Court found that the operations of the company constituted transporta­

tion and sale of natural gas for resale in interstate commerce. Thus, the 

state regulatory agencies had no jurisdiction. This strict interpretation 

of the earlier city gate doctrine gave the FPC clear jurisdiction over 

what would superficially appear to be only intrastate distribution operations. 
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·At about this same ti.me, in the Canadian River Gas Company and 

Colorado ·Interstate Gas Company case of 1 942, 3 FPC 32, the Commission 

chose to regard the operations of three closely related companies as a 

single system for ratemaking purposes. In so doing, sales of natural gas 

by the Colorado-Wyoming Gas Company which occurred in Colorado be­

fore the pipeline crossed into Wyoming were treated as sales in inter­

state commerce. Colorado-Wyoming objected that i.t purchased i.ts natural 

gas within Colorado from Colorado Interstate and that i.ts sales i.n the 

state of Colorado were not sales in interstate commerce. In 1 945, the 

Supreme Court decision in Colorado Interstate Gas Company and Canadian 

River Gas Company v. FPC, 324 US 581 , repeated the finding from 

Illinois Natural Gas Company that a single, uninterrupted flow across 

state lines for ultimate sale for resale was transportation and sale of gas 

in interstate commerce. 

In another case which again involved a company purchasing out-of­

state gas and transporting it within a single state, the FPC repeated i.ts 

position that such operations were within its jurisdiction. In this c.:1.se, 

East Ohio Gas Company, et al., 6 FPC 176, which the Commission 

decided in 1947, the company claimed not only that i.ts operations were not 

th interstate commerce, but that it was not a natural gas company with-

in the meaning of the Act because i.t sold i.ts gas directly to all types of 

customers. The Commission based its jurisdictional finding upon the 

fact that the East Ohio company operated many hund1·ed miles of distinct­

ly transmission-type pi.pet i.ne which served its local distribution activities. 

Here then, the company was found to be engaged in the transportation of 

natural gas in interstate commc,..ce even though no sales were made for 

resale. Once more the Supreme Court had ultimately to make the final 

ruling in the matter. In its 1950 decision in~ v. East Ohio Gas 

C9mpany, 338. US 464, the Court found the uninterrupted flow of natural 

gas across state borders and into the corrpany' s transmission lines to be 
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the contra ll ing factor. The East Ohio Gas Company did transport gas in 

interstate commerce. Moreover, the company was regarded as a natural 

gas company within the meaning of the Act and thus subject to regulation 

by the FPC even in the absence of sales for resale. 

These cases giving the FPC considerable authority over activities 

·which were wholly confined to a single state created opportunities for 

jurisdictional conflicts between state agencies and the ·commission. As 

each case reaffirmed the interstate character of transportation of out-of­

state gas and extended the scope of FPC authority further into in-state 

activities, pressure inevitably grew for a renewed and clarified ex­

pression of the intent of Congress. Action from Congress was forth­

coming and 1954 saw enactment of the Hinshaw Amendment. With this 

Amendment, the Act now provides that companies which transport out-of­

state gas within a single state for ultimate consumption there may become 

exempt from regulation by the FPC, provided that an appropriate state 

agency certifies to the Commission that it is exercising surveillance 

over the rates and service of the in-state company. 

The years following passage of the Hinshaw Amendment have seen 

activity in defining the authority of the FPC within the state-of-origin. 

In 1 961 , the Commission ruled in Lo-Vaca Gathering Company, 26 FPC 

606, that it had authority to regulate the price at which a producer sold 

guz to ~pipeline for spectfi.c:: u.c;;es within the state, The company argued 

that these sales were intrastate in character and were separable from 

other sales to the pipeline for interstate transportation and -ultimate sale 

for resale. While admitting that the sale of a specific volume of gas 

to the pi.pettne solely for it.s awn consumption within the state in its com­

pressor stations was a separate sale, the FPC found that this sale lost 

its identity by the physical commingling of that gas in the pipeline with 

the other gas admittedly being sold and transported in interstate commerce. 

In California v. Lo-Vaca Gathering Company, 379 US 366, .the Supreme 
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Court in 1965 supported the FPC and held that the price of gas sold in 

this manner was subject to the jurisdicticm of the Commission. 

A United Gas Pipe Line Company case decided by the FPC i.n 1 963 

has since extended Commission auttiority to gas taken from an interstate 

pipeli.ne wit"li.n the state-of-ori.gi.n and sold there. In United Gas Pipe 

Li.ne Company, 30 FPC 560, the Commission ruled that the gas was in 

a stream of gas i.n interstate commerce and was within FPC juri.sdic­

ti.on, regardless of the -state i.n which i.t was extracted from the pi.peli.ne 

and sold. This interpretation was subsequently upheld in Louisiana 

Public Service Commi.ssi.on, et al. v. FPC, 359 F. 2d 525. 

3. 1 • 2. 5 The Determinants of Regulatory Practice 

3. 1 • 2. 5. 1 The Received Tradition of 
f-'ublic .. ~ti.li.ty R~qulati.on 

Though pC:LS;:;i:::lge of tne Nab..Jral 

Gas Act of 1 938 required the FPC to face regulatory task); ;:ind. problem!:! 

for whi.ch its previous experience provided scant preparation, it does 

not follow that the Commts-.ion f.:iccd a. ~i.tua.tiur1 enttt"ely without precedent. 

For example, the Commission had recourse to the already sub3t.:'l.litic;1.l 

body of received doctrine which had accLimulated over· many decades in 

the United States regarding regulation of businesses considered to be 

public uti.l i.ties. The tradi.ti.on of pLibl ic utility regulation has evolved in 

an unbroken stream whi.ch thus provided a broad framework within which 

r!:::!gulat'i.on ot' interstate commerce i.n natural gas has been exercised. In 
-

practice, the received doctrine of public utility regulation has played a 

dominant role in determining the forms within which regulation has been 

ee.r-ri.ed uut and has played a significant role i.n determi.ni.ng the content 

of re!=Julat'ion as wAll. 
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3. 1 • 2. 5. 2 The Rate Function 

To the extent that public uti.l itY 

regulation has from its very inception focused inevitably upon control 

of the rates or prices charged the consumers for tl-;e commodity or 

service provided, the conceptual methodology through which that control 

is implemented has been a dominating feature of regulation. Thus, what 

has come to be called the cost-of-service concept of rate regulation has 

from the passage of the Natur'al Gas Act to the present played an impor­

tant part in determining both the form and the substance of regulation. 

Growing from and being an accounting expression of late Nineteenth 

Century Supreme -Court rulings that regulated firms were under normal 

market conditions entitled to earn revenues which recovered prudently 

incurred operating expenses and additionally a fair return on investment, 

the cost-of-service concept in practice involved more methodological 

technicality and philosophical difficulty than appears from a superficial 

consideration of its ostensibly rather simple basis. Significant pro­

cedural crystallization had occurred by 1938 and as a result, cost-of­

service regulation was universally recognized as a fundamentally 

quadripartite creature. 

A cost-of-service revenue allowance required four strictly com­

partmentalized findings. First, is the operating expenses to be recovered. 

Second, is the investment in the regulated portion of the enterprise. 

Third, is the allowance for deterioration and obsolescence to be included 

annually with the operating expenses and also to be accumulated and 

collectively deducted from the investment findings. Finally, a rate at 

which the regulated firm is allowed to earn returns upon the net invest­

ment must be established. 

No similar degree of agreement existed, however, concerning an 

economically valid and socially just measure of investment in the enterprise 
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and retUrn to be allowed. While the so-called fair-value issue of 

enterprise valuation had for nearly four decades taken undisputed 

prominence over all other regulatory issues, it does not follow that there 

was any lack of disputable material. In approaching rate regulation over 

natural gas sales i.n interstate commerce, the FPC inherited both the 

general structural framework provided by the cost-of-service concept 

and also the attendant philosophical dilemmas concerning the proper 

method for determining. rate base or the value of utility investment and 

the rate of return to be allowed on that rate base or investment. 

3. 1 • 2 .5 .3 The Certificate Function 

Just as the cost-of-service 

approach directly required surveillance over operating expenses to b~ 

recovered, it implied indirectly '3. necesasity for corr-e~po11din9 :::;urvetltance 

over plant and equipment admitted to the rate-base upon ·which the regula­

ted firm was allowed to earn a return. Provision for thi~ 19.tter sort nf 

surveillance was tn fact available in the form of yet another aspect of 

traditional public util tty reQUl.=\tinn. Th~ instrument thr·ougn whic.;h c:on­

trol of the rate-base could be exercised - that is to say, the certificate 

of public convenience and necessity - had come into existence in the last 

decade of the Nineteenth CentL1ry. Several regulatory objectives were 

achieved simultaneously by requiring utilities to obtain certification from 

the appropriate agency before altering their plant. A very flexible tool, 

the certtf'i.cate ot public convenience and necessity applied equally to 

proposed additions to and also to deletions from plant in service. 

Taken collectively, the traditions of reguiation which h~d ~volved 

i~ conjunction with the pub lie utility concept did, in large measure, 

determine not only the administrative procedure through which regulatory 

functions would be expressed, but also the theoretical model and con­

ceptual mechanism within which regulatory alternatives would be evaluated 
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and dictrines formulated. \/\/hen the FPC assumed jurisdiction over inter-

state commerce in natural gas in 1938, there could be little doubt that its 

functions would be exercised within the framework provided by these traditions· 

3. 2 Safety Regulation of Pi.pet i.nes 

3.2.1 Oil Pipeline Safety Regulation 

The Explosives and Combustibles Act of 1 909 was 

amended in 1 921 to include flammable liquids and solids. This amend­

ment gave the ICC safety jurisdiction over oil pipelines. In 1930, the 

Commission commenced a proceeding to determine the need for safety 

regulations for oi.l pipel i.nes. This proceeding extendeq over a 10-year 

period and included surveys made in 1930, 1935, and 1940. These sur­

veys embraced all of the pipeline common carriers transporting liquid 

petroleum and its products. On February 24, 1942 (ICC Docket No. 

3666), the Commission decided 

"that no regulation for oil pipelines should now be estab­
lished, but that pipeline service should be kept under obser­
vation and when the need for regulations becomes more 
pressing, it may be promptly met by appropriate action. 
Such regulations doubtless would reflect in large measure 
the high standards already set by the petroleum industry as 
a valuable contribution to the work." 

In 1 960, the Explosives and Combustibles Act was amended, 

designated the Explosives and Other Dangerous Articles Act, and 

expanded to include: (a) contract and private carriers, as well as com: 

mon carriers, and (b) radioactive substances and etiologic agents (live 

bacteris). When these, 1960 amendments were made, the section of 

th~ law which indicated what carriers were covered by the statute was 

inadvertently amended to remove pipelines from the class of carriers 

covered by the Act. Tnts amendment was made without the knowledge 

of the industry and, after thorough research on the point, the industry 

and the Congressional committees concerned concluded that the omission 
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of oil pipelines from the statute was the result of oversight. The result 

was that from 1960 to 1965, neither the Interstate Commerce Commission 

nor any other federal agency had any authority or obligation to regulate 

oil pipelines in the field of safety. The re appears to have been no 

pressing need for such regulation. A study made by the American Petrol.,.. 

eum Institute early in 1966 estimated that during the 1 0-year period 

1 955 through 1 964, there were only six deat'.1s and 13 injuries to mem­

bers of the public resulting from the release of l i.quid from oil pipeline 

systems. 

Despite this excellent safety record, the absence of regulatory 

authority at the federal level resulting from the 1960 amendment caused 

a number of states to consider the need for state action in this area. 

This was also encouraged because some gas pipelines were trying to 

avoid . federal safety regulation by seeking tlie enactment of state safety 

laws and the oil pipelines might have been caught in the backwash. Several 

states enacted pipeline safety codes whic_h included oi.l pipelines, causing 

the oil pipeline industry to be concerned that, unless there. were an 

overriding federal statute ·and safety code, the industry could 'expect a 

patchwork of varying and often conflicting regul.:itions .:tt the state tavet. 

The industry, therefore, cooperated with the Congress in amend­

ing the Explosives and Other Dangerous Articles Act to reinsert 9i.l 

p.tpe lines under that law. This legislation, which was supported by the 

Department of Comrrerce, the Interstate Commerce Commission, and 

an interagency study released September 30, 1963, by the Office of the 

Under· Secretary of Commerce for Transportation, became law .July 27, 

1965 (Public Law 89-95). In testifying in support of this legislation, 

then ICC Chairman Charles A. Webb testified: 

"Continuing with my prepared statement, we must say that 
·the accident experience does not .disclose any pressing need 
for federal safety regulation, but the proposed legislation does 
seem desirable in that it would protect interstate carriers. 
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against the threat of conflicting safety legislation by the . 
States. . .. I should thi.nk i.t the bi.11 whi.ch became Public 
Law 89-95 would relieve the carriers from attempting 
to comply with a multiplicity of state rules and regula­
tions. 11 (House Report No. 588; 89th Congress, 1st 
Session, p. 4 • ) 

Having twice been given safety jurisdiction over oil pipelines, 

the ICC commenced a proceeding late in 1 965 for the purpose of formu­

lating a safety code for the oil pipeline industry. Naturally, this was a 

ti.me-consuming process and a safety code had not yet been completely 

formulated when th~ Act ~reating the Department of Transportation (DoT) on 

April 1, 1967 (Public Law 89-670), among other things, transferred the 

ICC's safety jurisdiction over oil pipelines to that Department. 

The first action of the new Department was to promulgate, effec­

tive December 31 , 1967, a requirement that DoT be promptly notified 

of all "reportable accidents" involving oil pipelines. Such accidents 

were defined to include all those involving the release of 50 or more 

barrels of liquid or five or more barrels of liquid petroleum gas from a 

pipeline, any explosion or fire, any serious injury or death, or prop­

erty damage (to another's property) of $1 ,000 or more. Following this 

reporting requirement, the Department issued a number of proposed 

regulations relating to the design, construction, operation, and mainte­

nance of oil pipelines. These culminated in a safety code adopted and 

made effective by the Department on April 1 , 1 970. 

The code adopted on that date is comprehensive, covering the 

design, construction, operation and maintenance of oil pipe nnes. The 

Department has under consideration additional regulations on specif.,ic 

subjects with regard to which it fee ls more study and research are 

needed. 

The pi.pet ine industry i.s quick to point out the fact that the regu­

lations adopted to date rely substantially on the voluntary industry code 
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which has been in effect for many years, the so-cal led 831 . 4 Code, spon­

sored by the American Society of Mechanical Engineers and pub ti.shed by 

the American Standards Association.· 

The oi.l pipeline industry's pride in its safety experience appears to 

be justified by t"ie record, particularly when it is remembered that t"ie 

volume of petroleum and petroleum products which moves through the 

pipeline amounts to 23% of all of the intercity freight and cargo moved by 

all forms of transportation. This fact, taken together with the accident 

figures quoted above, clearly establishes oi.l pipelines as the safest of 

all major modes of commodity transport. 

3. 2. 2 Gas Pipeline Safety Regulation 

The authority for federal rP.gulation of gas pi.pel ine 

safety derives from the Natural Gas Pipe line Safaty Act of 1968 (Pub! le 

Law 90-481 ). Prior to the Act, the only nationwide regulation was t'lrough 

voluntary industry compliance with the ANSI 831 .8, Gas Transmission 

and Di.:!tributiur 1 Plptng Systems, sponsored by the ASl'v\E. This situation 

was of course similar to that which was described in the pr~c;:e.ding ser.tion 

in connection with oil pipelines. As with oil pipelines, gas pipeline safety 

is administered by the Office of Pipeline Safety Operations (OPSO)~ which 

is further discussed in Section 5.3.2 below. 
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3. 3 Environmental Regulation 

The National Environmental Pol icy Act of 1969 was 

passed by Congress in an attempt to "recognize the profound impact 

of man's activity on the interrelation of all components of the national 

environment, particularly the profound influences of . • . industrial 

expansion, resource exploration and new expanding technological 

advances, and recognizing further the critical importance of restoring 

and maintaining environmental quality to the overall welfare and 

development of man • • · •. " Congress went on to declare that "it is 

the continuing policy of the Federal Government, in cooperation with 

state and local governments, and other concerned public and private 

organizations, to use all practical means and rreasures, including 

financial and technical assistance, in a manner calculated to foster 

and promote the general welfare, to create and maintain conditions 

under which man and nature can exist in productive harmony, and ful­

fill the social, economic and other requirements of present and future 

generations of Americans." 

The key phrase in the preceding. quotations is "to use all practi­

cal means and measures." Even a cursory review of the seven years' 

experience since passage of the Act indicates t"iat practical means 

and measures have not been easy to identify and agree upon. 

Congress authorized and directed that all agencies of the Federal 

Government in complying with the National Environmental Act shall: 

1 • "Utilize a systematic, interdisciplinary 3.pproact:; which 

wi.ll insure the integrated use of the natural and social 

sciences and the environmental design arts in planning a:id 

in decision making which may have an impact on man's 

environment. 

2. "Identify and develop methods and procedures, in consulta­

tion with the Council on Environmental Quality established 

by Title II of this Act, which will insure that presently 
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unquantified environmental amenities and values may be 

given appropriate consideration in decision making along 

with economic and technical considerations. 

3. "Include in every recommendation or report on proposals 

for legislation and other major Federal actions significantly 

affecting the quality of the human environment, a detailed 

statement by the· responsible officer on 

i) The environmental i.mpact of the proposed action, 

ii). any adverse environmental effects which cannot be 

avoided should the proposal be implemented, 

ii. i) alternatives to the proposed action, 

iv) the relationship between iocal short-term uses of 

man's environment and the maintenance and fi.nance­

ment of resources which would be involved in the 

proposed action should it be implemented." 

Under the Act, this authority and direction were given to all agencies 

of the Federal Government. Therefore, as will be seen in Section 5.0 

below, a number of controlling authorities are responsible for the 

implementation of this act over pipeline systems, since the environ­

mental impact assessment is the concern of all Federal agencies in 

which some type of contact is involved. 
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4.0 PIPELINE TARIFFS 

Pipeline tariffs are the public documents which are posted by a 

common carrier pi.peli.ne to describe the rates, terms, and conditions 

under which the carrier offers to provide pipeline service to customers. 

The tariff is t"ie basi.s for determining relationships between the carrier 

and the shipper. This section discusses several aspects of tariffs, 

including the requirements of regulatory bodies, provisions covering 

product and crude oil movement:.S, the actions of carriers i.n posting 

joi.nt tariffs to cover through-hauls, and the divisions of such joint 

tariffs. 

Common carriers are those carriers whi.ch accept tender from 

the public of a specified quantity of a commodity at an ori.gin point and 

deliver i.t to a consignee at the destination. Contract carriers accept 

tender from a shipper only under contract. Neither common carriers 

nor contract carriers buy or sell the commodity. It is held i.n thei.r 

custody only for transportation. 

The ICC regulates all interstate common carriers and contract 

carriers. As will be seen below, the question i.s sti.ll not completely 

resolved as to whether a company which moves only i.ts own property 

(commodity) through its own property (pipeline) is subject to ICC 

regula.tion. 

Gas pipelines, unlike oil pipelines, operate as utilities, not 

as common carriers. They purchase the gas at one place and sell it 

at another. It is for this reason that they are regulated by the FPC, 

which also regulates electric utilities, rather than the ICC, which 
-

regulates comm.on and contract interstate carriers. Gas pipeline com-

panies therefore do not publish tariffs as do the oil pipelines. There­

fore, the discussion herein of tariffs applies only to oil pipelines. 



4. ·1 Regulatory Requirements 

Most, though not all, of the pipeline mileage in the United 

States is subject to the jurisdiction of a state or federal regulatory 

agency. The federal regulatory agency is the Interstate Commerce 

Commission, which also has jurisdiction over interstate trans~ 
• portation by railway, highway, and waterway carriers. Most states 

have regulatory commissions with generally comparable jurisdiction 

over intrastate transportation, e.g., the Railroad Commission of 

Texas and the Public Utilities Commission of California. These state 

commissions generally require petroleum pipeline companies to file 

tariffs following the same general rules that apply to the other agencies 

of transportation, such as railroads. However, these agencies do not 

require detailed reporting, such as that required by the ICC, nor do 

they process data and publish statistical abstracts. Although the pre­

cise requirements of regulatory bodies vary con$ider~bl~, they tend to · 

fol low a general pattern of which tbe fol lowing requirements of the 

Interstate Commerce Commission are typical: 

(1) Each tariff must be prcpu.red in the for·rn~t and style 

prescribed in I.C.C. Tariff Ctrc•Jlar l\Jo. 2-0 - R.1..1los to 

Govern the Construction and Fi.ling of Freight Rate Pu bl i.cattons, 

Including Pipe Line Schedules and Classifications. Its face 

carries information as to the carrier(s) involved, the services 

covered, the issuing authori~ (t. e., the name and t!tle of 

the off teer of the company issuing the tariff), the tariff 

number, t1-1e date of issuance, and the effective date. 

(2) Tariffs are open to public inspection at the Commission's 

offices and are posted at the principal office of the pipeline 
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carrier and such other places as the Commission may 

designate. 

(3) Any proposed modification of an original tariff requires 

the pipeline carrier to follow the same procedure as with 

the original tariff. Tariffs filed with an agency may not be 

used until they become effective. The Interstate Commerce 

Commi.ssi.on prescribes a 30-day waiting period, except for 

newly constructed lines, which may-become effective after 10 

days. The Commission occasionally, though rarely, grants 

special permission for waiting periods of less than 30 days upon 

proper showing by the carrier. Tne purpose of the waiting period 

before a filed tariff becomes effective is to allow any interested 

party to express disagreement with its provisions, and further, 

to give the Commission opportunity to consider them. 

(4) A 1 972 ICC order requires that tariffs and tariff changes 

be sent to shippers at the same ti.me they are filed with the 

Commission, and that that fact be certified to in the letter of 

transmittal. The burden of proof in justifying the terms of a 

tariff lies with the carrier. The power of suspending a 

tariff rests with the Commission, which may take such action 

either upon complaint or upon its own initiative. A regulatory 

commission cannot hold a tai-i.ff in suspe1;se i.1;defi11itely, 

however, and seven months i.s the maxi.mum period provided by 

law for an interstate tariff. 

(5) Agreements between pipeline carriers covering their con­

currence i.n joint rates for through movements by two or more 

carriers must also be filed with the Commission, but the carriers 
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are not required to disclose the di.vision of the totai rate; that 

is a matter of private negoti.ati.ons between them. These tariffs 

are defined as joint tariffs as differentiated from a si.ngie 

carrier's tariff, called a local tariff, whi.ch names ori.gi.ns and 

destinations on that carrier's lines only. A carrier may issue 

a tariff containing both local .and joint rates and/or both inter­

and intrastate rates; however, many carriers di.vi.de them into 

separate tariffs. 

When pipeline carriers agree to provide through routes and joint rates 

and there are many of these - the carriers must record their concur­

l"'ences with the ICC and usually with the state regulatory agencies. ICC 

Tari.ff Circular No. 20 prescribes the form and manner in which 

concurrences are to be filed. Generally 1 the participants share in 

the through-rate in proportion to the service that each carrier provides, 

although occasionally one of them .may receive a higher portion. Regard­

less of the manner in which a joint rate is divided, it is a contract be­

tween the carriers that is not filed with the Commission and is not pl.Jolie 

information. 

4. 2 Genet"'al Provisions of Tariffs 

Tariffs specify that oil shall be gauged for quantity and tested 

for quality prior to acceptance for transportation. ·Tue actual gauged 

volume is corrected for temperature ·to the common industry basis of 

"volume at 60 degrees Fahrenheit" temperature, and is adj_usted to a 

"net oil" basis by deducting the measured content of basic sediment and 

water (BS&W). 

A pipeline carrier normally is not an insurer of the oil held in 

custody for transportation. Carriers universally state in their tariffs 

that liability for loss or damage is limited to that resulting from their 

negligence. A carrier generally excepts itself from loss or damage 
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caused by acts of a public enemy, quarantine, the authority of law, 

strikes, riots, or the default of the shipper or owner .. 

When an oil loss is experienced which is not due to the carrier's 

negligence, the shippers share the loss in a manner essentially similar 

. to the adjustment of a general average loss in marine transportation. 

A typical clause specifies that a shipper shall suffer in the proportion 

that its shipment bears to the whole amount of the consignment of which 

it is a part, and the shipper shall be entitled to receive only such portion 

of its shipment as is left after deducting its due proportion of the loss. 

Pipeline tariff charges are assessed on the volume delivered at 

destination, not on the volume tendered. Pipeline rates are usually 

quoted on a point-to-point basis. Where movement is from an origin 

not designated by .name, an intermediate application of rates applies 

and the rate from the next more distant specified is used. However, 

carriers do not u.sually consider themselves obligated to accept oil at 

unnamed origins or to stop movements at unnamed destinations. 

Pipeline rates are either "local,;, "joint," or "proportional." A 

local rate applies to movements over the lines of a single carrier. A 

joint rate applies to movements over the lines of two or more connecting 

carriers. A proportional rate applies to movements which are only part 

of a larger movement. In collecting charges for services performed, the 

pipeline is entitled to payment before making physical delivery of the oil 

in the carrier's custody. The pipe line has a lien on the oil transported and, 

in the event of nonpayment of legitimate charges, may auction the crude· 

involved and reimburse itself from the proceeds. As a further protection 

to the carrier, it may require an indemnity bond from the shipper if 

the oil offered for shipment is in litigation or dispute as to ownership. 

Somewhat akin to the collecting of charges by the carrier is the collec­

tion or pressing of action by t"ie shipper for damages incurred from the 
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carrier. Written claims must be filed by the shi.pper within a reason­

able time after delivery should have been completed by the carrier, 

and any legal action undertaken must be initiated within two years from 

the time of the written claim. The "reasonable ti.me after delivery" may 

range variously from one jurisdiction to another, being typically from 

90 days to nine months. 

4 .2 .1 Crude Oi.l Tariffs 

The tariff clauses dealing with the specifications of the 

oil to be transported serve somewhat the same purpose as the dasstft­

cation rearure of railroad tariffs. They also introduce certain limita­

tions as to the service that the carrier wi 11 provide. To be acceptablt:: 

for transportation, the oil offered for shipment must fall within the 

range of prescribed sr::iecifi.cations. A ~_1pi.cal clause covering crude oil 

tendered for shipment in a crude oil line requires that the oi.l must be 

the direct product of oil wells, or a mixture of the direct .::ind/or indirect 

products of the same in such proportion that the resulting blend can be 

transported through the carrier's existing facilities. This actual speci­

fication may, of course, vary. High vapor pressure product..;; generally 

cir·e not acceptable in crude lines because they tend to cause vapor lock 

and suffer high in-transit and storage losses. Vapor pressures of crudes 

vary greatly and it has become common practice to blend natural gaso­

line or butanes into low vapor pressure (and high viscosi.t-.1) crude~ for' 

transportation because these diluents decrease the viscosity of the 

stream. The vapor pressure of such blends, however, must be held 

within the limit prescribed by the tariff. 

• 
It is customary also for a pipe line tariff to stipulate that the Cl"'Ude 

oil offered for transportation shall be a "marketable oil." This clause 

is interpreted to mean that the crude oi.l or blended petroleum product is 

suitable physically for refining or fuel purposes, and usually refers 

more particularly to a stated requirement that the crude shall be properly 
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settled and contain not more than a specified percentage (one percent 

in most cases) of BS&W. 

Crude oil pipeline tariffs usually specify that oil accepted for 

movement will be transported only with the understanding that the oi.l 

shall be subject to such changes in gravity or quality while in transit 

as may result from the mixture of the shipment with other oil in the 

pipelines or tanks of the carrier or any connecting carrier. This 

clause recognizes the ordinary conditions of pipeline operation in 

which there is some tendency for mixture at the interface of adjoining or 

successive batches of dissimilar oils in the 1 ine. Such may be due to 

some clingage of preceding oils to the lines, traps, pumps, and tanks 

of the pipeline carrier, or may be tank bottoms left from a preceding 

movement in tank farm storage. The mixture of dissimilar oils which 

may have preceded or followed a given batch of crude may render the 

latter less suitable for refining than if such mixture had not occurred, 

but in modern pipeline practice t~is is the exception rather than the 

rule. For example, it is possible that a batch of lubricating type crude 

can be damaged or even ruined for lube manufacture by contamination 

of a high sulphur content crude or a low pour point crude. More often, 

however, the contaminated ends of a batch are so small in volume in 

comparison with the total batch that the contamination is neither dis­

cernable, even by test, nor significant. T'.'1e transporter cannot guaran­

tee this, however, and its tariff provision is to put the shipper on notice 

as to the extent of the carrier's ability to segregate oils. 

The pipeline carrier may retain the option of delivering to the 

consignee a "common stock" crude rather than the actual oil accepted 

for transportation and, unless it represented that it would undertake to 

segregate certain grades for batch movement, the shipper might 

receive something quite different than it tendered for shipment. As 

· indicated above, this practice is passing and the modern pipeline 
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company expects to batch crudes of wi.de ly different characteristics if 

their volumes are large enough to make this possible; and deliveries 

from "common stock" can be expected to be of substantially like kind 

and market value to the oil accepted for shipment. 

The carrier may also require the consignee to start receiving 

oil at destination at a specified time, such as within 24 hours after 

the carrier accepted the oil in the field, even though there may be 

several days' actual transit time between the points of origin and des­

tination. This clause recognizes that oil if a fungible good in which 

commercially identical oils have similar acceptability. 

The tariff usually contains a pipeage clause calling for a separate 

"pipeage contract" covering the adequacy of facil i.ties provided by 

shippers and consignees at origin and rlestinati.on. Such faeil i.tie!:::i 

must be able to handle the flow anrl pres»wre of the pipeline in urder 

that the li.ne may be operated efficiently, which generc;:,lly means .=it a 

high flow, in accordance with its design. 

The tender clause of pipeline tariffs specifies the mini.mum quan­

tity that wi. ll be accepted for movement. Practice varit:::!~ from one 

carrier to another, and has changed constd~rably ovP.r the :,.·ear$ in 

the direction of permitting smaller tenders. A typical provision states 

that orders for the shipment of any specified kind of crude petn::ili::um 

will be accepted for transportation in qwantities of not less than ·1O,000 

barrels from one shipper consigned to one consignee and_destination. 

Thi.s is coupled with the further proviso that the 3hipme11t will be moved 

forward when other shipments of crude otl of the same kind and qu_ali.ty 

consigned to the same destination shr=ill ;:1.ggr~gate .:::i. total batch ul 

25, 000 barre ls • The mini.mum tender and batch pro vis ion takes into 

consideration the interest of some shippers in moving oil in small 

quantities. It also reflects the practicalities of the physical operation 
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of a pipeline in which the percentage of interbatch admixture increases 

as the size of the batches decreases, and in which the minimum size of a 

batch has to be related to the size and capacity of the line, with larger 

diameter lines requiring higher minimums. 

When the demand for pipeline service exceeds the capacity of the 

carrier, it is the practice to prorate the pipeline's capacity. Such capa­

city proration is made mandatory by some regulatory agencies. A "pro­

ration of capacity" clause typically stipulates that, when more oil is 

offered for shipment than can be transported immediately, the trans­

portation will be apportioned among all shippers in proportion to the 

amounts tendered "by each. The latter usually is interpreted to mean the 

amounts that the shippers actually have on hand accessible to and ready 

for shipment. 

In addition to gathering services ar:id trunk line services, crude 

oil pipeline tariffs provide for certain auxiliary and related services and 

activities. Reference is usually made to the carrier's commi..mication 

facilities, and the shipper customarily is permitted to transmit me~sages 

pertaining to oil tendered for shipment or in-transit. The tariff may 

describe loading services that the carrier may provide, such as for the 

loading of oil into tankers or, on accasion, into tank cars. 

When the consignee fails to accept·delivery of oil within the time 

designated in the tariff, provision is normally made for the assessment 

of demurrage ch.arges on such oil not accepted at destination. In lieu of 

this provision, some pipelines' tariffs require that the consignee, upon 

24 hours' notice, be prepared to receive oi.l as it arrives at destination. 

If the consignee is unable or refuses to receive oil, the carrier reserves 

the right to clear its pipeline and to charge the consignee for any addi­

tional expenses incurred as a result. If the carrier offers an in-transit 

stoi-age service, the terms arid charges are deftned. Most tariffs also 

permit in-transit change of consignees. 
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The pipeline tariff is also a transportation price list, since it 

tabulates the charges for the services offered. The charges for gather­

ing service are uniform in a gathering system. Five cents per barrel 

charge prevails in new, prolific producing areas. Gathering system 

economics sometimes require that they be higher in other less prolific 

areas; often they are as much as fifteen cents per barrel and more in 

stripper-we 11 areas . 

Trunk line transportation charges vary to a considerable extent 

with the distance and the cost of providing the service, but market co mpe­

ti tion is also an important factor. Although the same general level of 

rates tends to prevail among competing pipelines between the same pro­

ducing fields and refining centers, there are actual variations in rnt.A.s 

of competing carriers for almost every major trunk linF> haLrl. 

Common practice among crude oil pipel i.ne companies is to set 

the same rate from all fields in a definable producing area to a Qiven rlP.s­

ti.nation even though the trunk l i.ne di.stance from each to the destination 

may differ considerably. The origin and destination to which a tariff 

charge applies are stated in the tariff document, and the route.$ of move­

ment between origin and destination usually are stated as to sequence of 

junction points of connecting carriers are involved and are parties to the 

joint tariff. 

4.2.2 P~trot~um Prorluct.~ Pi.i;,~lLne Tartffs 

Product pipeline tariffs have very similar provisions 

to those in the crude oil tariffs covering scheduling, gauging, testing., 

minimum shipments, proration of capacity, liability of carrier, and for 

filing claims. 

Services other than the trunk l tne movements vary widely from one 

carrier to another, and require tariff provisions to cover these services. 

Some ltnes deliver only to shipper facilities, some operate public ter-
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minals, provide storage, and perform the services of loading and billing 

transport trucks, rail cars, and/or barges. Some do both. 

Most product lines accept and transport any product in the refin­

ing range from motor gasoline to diesel fuel, and some also transport 

liquefied petroleum gases. Product lines do not transport crude oil, 

residual, or other so-called "black oils." 

Product pipeline tariffs either provide for the maintenance of 

separate identify of shipments or permit a limited substitute of similar 

products. The maintenance of the separate identity of shipments and 

fairly large minimum tenders go hand-in-hand. Some carriers have 

mini.mums of 25,000 and 75,000 barrels. Other carriers accept much 

smaller tenders, but only with the understanding that transportation wi.ll 

take place at the time when the carrier is moving other product of similar 

quality and color. Certain products pipelines serving several shippers 

of "branded" products (such as housebrand .or premium gasolines) ship a 

basic blending stock as common stream, and blend the stock at destina­

tions with each shipper's additives and to his brand specifications. 

Usually, product pipel i.ne tariffs have origin group rates, i.. e., 

the rates from several origins in an area are tt-ie same to a given destina­

tion, even though there may be a considerable difference in the distances. 

Some tar"i.ffs have a single charge for each destination that covers all tt-ie 

services performed by the carrier. ·Others al locate tt-ie charges between 

line haul, storage, terminal services, blending, stop-in-transit, etc. 

Cost of service is an important factor in establishing rates and 

charges, but competitive forces are also important. In planning a new 

line or an extension, the total transportation charges from origin to con­

sumer via existing transportation methods must be considered in deter­

mining optimum rates. For example, if the terminus of a proposed line 

is in a market area now served primartly by an inland waterway 100 miles 
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away, the barge charges plus the truck cost for 1 00 miles must be com­

pared with pipeline costs plus the short-haul truck cost. If trucking 

100 miles is 70¢ and the short haul is 20¢, the pipeline charges could oe 
barge cost plus 50¢ and be competitively equal. Conversely, if the line 

also wants to compete for the market close to the waterway, its rates 

would have to be 50¢ less than the barge rates. In practice, several 

rate levels in between will be studied by the prospective pipeline owner 

to determine if the transportation market is sufficient at each level to 

support the pipeline. The pipeline will be built only if ti.iese studies 

confirm the economics of the prajt7:ct. 
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5.0 FEDERAL REGULATORY .A.GENCIES 

In this section, the seven federal agencies which have significant 

regulatory jurisdiction over pipelines are identifi.ed (Fig. 5 .0-1) and 

briefly described. The seven agencies were visited and tlie individuals 

who were interviewed are identified in Fig. 5 .0-1 . The purposes of the 

interviews were: 

(1) To determine_ whether any significant changes have been made 

recently, or are in process, regarding regulatory jurisdiction and/or 

practice; 

(2) To determine whether any regulation , jurisdiction, and/or 

activity existed beyond those already known to the study team. 

(3) To determine whether the agencies' own perceptions of their 

jurisdictions differ from those of the study team or of the other regulatory 

agencies; 

(4) To identify jurisdictional overlaps, gaps, and ambiguities. 
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Table 5 .0-1 

Visits to Feder.ai Regulatory Agencies 

1 . Interst.ate Commerce Commission 

(a) Raymond Mauk, Bureau of Operations 
Phone: 202-275-7495 

(b) Bill Love, Chief of Railroad Section 
Phone: 202-275-7846 

. 2. Federal Power Commission, Bureau of Natural Gas 

Lewis Brubaker, Head of Transportation Section 
System Operations Division 

Phone: 202-275-4493 

R-3024 

3. Department of Transportation, Office of Pipeline Safety Operation 

Joe Caldwell, Asst. Director for Pipeline Safety Policy 
Phone: 202-426-9642 

4. Federal Energy Administration, Oil and Gas Division 

Earl Ellerbrake 
Phone: 202-961-6117 

5. Environmm tal Protection Agency: Office of Federal Activities 

David Schaller, Re.source Development Liaison Staff 
Phone: 202-755-0770 

6. Department 9.f .. ~0..~~.cior, U.S. Geological Survey 

Henry Coulter, Asst. Director Environmental Conservation 
Phone: 202-860-7491 

7. Department of Labor, Occupational Safety and Hea.l th Admin. 

Ms. Karen Mann, Lead Negotiator 
Phone: 202-523-8055 
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5. 1 Interstate Commerce Commission (ICC) 

The ICC headquarters are at Twelfth Street and Consti.ruti.on 

Avenue N. W. , Washington, D. C. 20423, Te le phone 202-343-11 00. The 

organization chart is shown in Fig. 5. 1-1 . 

5. 1 • 1 General Responsibilities 

The ICC was created as an independent establish­

ment by the act to regulate commerce of February 4, 1 887 (24 Stat. 379, 

383; 49 U.S.C. 1-22), r-.ow known as the Interstate Commerce Act. The 

Commission's authority has been strengthened and the scope of i.ts juri.s­

dtctton has been broadened hy subsequent legic lo.ti.on, such CiS tr 11:: Hepbur"n 

Act, the Panama Canal Act, the Motor Carrier Act of 1935, and the Trans­

portatton Acts of 1 920, 1 940, and 1 958. 

The Commission was created by Congress to regulate, in the pub­

lic interest, carriers subject to the Interstate Commerce Act which are 

engaged in transportati.on in interstate commerce and in foreign commerce 

to the extent that it takes place within the United States. Surface trans­

portation under the Commission's jurisdiction include~ railroads, trueh:i1ig 

companies, bus lines, freight forwarders, water carriers, oil pi.rP.ltnes, 

transportation brokers·,. and express agenc.i P.s. 

l"he Chairman is designated by the President from amnng the Com­

missioners. The Commissioners elect their own Vice Chairman annually. 

The other nine Commi.ssi.oners serve on onP. of three divi~ions: Ope1··ating 

Rights (Di.vision One); Rates, Tariffs and Valuation (Division Two); and 

Finance and Service (Di.vision Three). The entire Commission act.s on 

matters of national. transportation importance. The Commission may 

delegate certain duties and functions to individual Commissi9ners or to 

boards consisting of not less than three eligible employees. The three 

di.visions function as appellate divisions for action on petitions for recon­

sideration or rehearing of decisions of divisions or boards of employees. 
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Field offices are maintained i.n 79 cities to audit carrier accounts, 

monitor the utilization of railroad freight cars in order to avoid severe 

shortages, investigate vi.elations of the Interstate Commerce Act and 

related laws, and provide assistance to the public in its use of regulated 
' 

carriers which provide transportation by railroad, highway,· waterway, 

and oi.l pipeline. 

In broad terms and witt-iin prescribed legal li.mi.ts, Commission 

regulation encompasses transportation economics and service. In the 

transportation economics area, the Commission settles controversies 

over rates and charges among competing and like modes of transportation, 

shippers, and receivers of freight, passengers, and others. It rules upon 

applications for mergers, consolidations, acquisitions of control, and 

the sale of carriers and issuance of their securities. It prescribes acc;ount­

ing rules, awards reparations, and administers laws relating to railroad 

bankruptcy. It acts to prevent unlawful discrimination, destructive compe­

tition, and rebating. It also has jurisdiction. over the use, control, supply, 

movement, distribution, exchange~ interchange, and reb.1rn of railroad 

equipment. Under certain conditions, it is authorized to di.rec;t the hAndl.ing 

and movement of traffic over a railroad and its di.stri.b1..1tion over other lines 

of railroads. 

In the transportation service area, the Commission grants the right 

to operate to trucking companies, bus lines, freight forw.=.irders .• water 

carriers, and transportation brokers. It approves appl icati.ons to construct 

and abandon lines of railroad, and i.t rules upon discontinuances of passenger 

train service. 

Although public hearing$ on matters befora tho Commission may be 

held at any point throughout the country, final decisions are made at the 

Washington, D .C., headquarters i.n all formal proceedings. These cases 

include rulings upon rate changes, applications to engage in for-hire trans-
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port, carrier mergers, adversary proceedings on complaint actions, 

and punitive measures taken in enforcement matters. 

Consumer protection programs involve assuring that the public 

obtains full measure of all transportation services to which entitlement 

is guaranteed by the Interstate Commerce Act. This law ensures that 

rates will be fair and service will be reasonable. Discrimination, pre­

ferential treatment or prejudicial actions by carriers is illegal and in­

stances of such violations should be brought to the attention of the Com­

mission at its headquarters or any field office. 

T'ne Regional Rail Reorganization Act of 1973 created in early 1974 

a Rail Services Planning Office to assure that public interest is repre­

sented in the restructuring and revitalization of railroads in the Nortti­

east and Midwest. 

5.1.2 Pipeline Responsibilities 

ICC responsibility and authority over pipelines is 

described in Section 3.1 above. Slurry pipelines are presently under 

ICC jurisdiction·, by virtue of the reference in Section 1 of the Act to 

"transport of commodities," although at least two measures considered 

and rejected by the 94tti Congress would have placed that authority else­

where. The only interstate coal slurry pipeline in operation, Black Mesa 

Pipeline, Inc., was added to Part 6 of the annual ICC publication, "Trans­

port Statistics tn the United States" in 1971 • Accordingly, Part 6, which 

formerly was designated "Oil Pipe Lines" is now simply "Pipe Lines.,, 

T'ne ICC authority is restricted to the rather narrow range of tariff 

jurisdiction. The ICC does not prescribe such things as distribution of 

products or volumes of products produced within an area or moving in or 

out of an area. Hence, it seems unlikely that any stgntflcant JUrisd ictional 

ambiguities exist. None were discovered in the conduct of this study. 
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5. 2 Federal Power Commi.ssi.on (FPC) 

The FPC headquarters are at 1100 L Street N. W., Washington, 

D. C. 20573, telephone 202-655--4000. The organization chart is shown in 

Fig. 5 .2-1 . 

5. 2.1 General Responsibilities 

The FPC regulates the interstate operations of the 

electric power and natural gas industries. It is an independent agency 

operating under the Federal PowP.r . .Act (1 6 1_1. S. C. 791 a-825r), as e.mended. 

This act was originally enacted as the Federal Water PowP-r Act of .Jwne 

10, 1920 (41 Stat. 1063), and subsequently amended by title II of the 

Publi.c Utility Act of. 1935 (49 Stat. 838), and tt.-ie Natural Gas Act, en-

acted June 21, 1938 (52 Stat. 821-833, as amended, 15 U.S.C. 717-

717w). Additional responsibilities have been assigned by subsequent 

legislation and by Executive orders (see Federal Power Commission 

Laws and Hydroelectric Power Development Laws, Govt. Printing Office, 

1966). 

The FPC is empowered to issue permits and licenses for non­

F'ederat hydroelectric power projects; regulate the rates and other 

aspects of interstate wholesale transactions in electric power and natural 

gas; issue certificates for interstate gas sales and construction and 

operation of interstate pipeline facilittes~ conduct cnntini 1ing inve•ti.ga.­

tions of the electric power and natural gas pipeline industries and their 

relationships to national programs and objectives, including conserva­

tion and efficient ~ti.lizati.on of resources; require protection of the 

environment in the construction of new .hydroelectric projects and natural 

gas transmi.ssi.on lines; and allocate resources consistent with the public 

interest under the Federal Power Act and the Natural Gas Act. 

In addi.ti.on, the FPC prescribes and enforces a uni.form system of 

accounts for regulated electric utilities and natural gas pipeline com­

panies. 
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The FPC has the authori.ty to di.vi.de the Nati.on i.nto regional di.s­

tri.cts for the voluntary interconnection and coordinati.on of faci.l iti.es for 

generation, transmission, and sale of electri.c energy. The FPC revi.ews 

the electri.c uti.lity industry's long-range planning for bulk power supply 

reliability and adequacy as required by the Regi.onal Reli.abi.lity Councils 

and i.nvesti.gates instances of unrel i.able operati.on. Primary electric 

power consumption, costs, requirements, and supply capabilities, and 

the relati.onshi.p of electri.c energy to over-all nati.onal energy use, are 

analyzed and projected. The Commission also regulates some securi­

ties, mergers, consolidations, and acquisitions of electric uti.lities, as 

we 11 as their Accounting. 

The FPC publ ishe.s rivP.r b~.siri ;;i.pprai•al• fgr use in l iccnsi.ng 

projects. It also revi.ews plans for dams proposed by other federal agen­

cies, and makes recommendations concerning faci.liti.es for the develop­

ment of hydroelectric power. The Commission revi.ews rates for the 

sale of electric power from certain feo~rai hydroelectric f!rnjAr.t<;;, In 

addi.tion, it participates with other agencies in coordinating development 

and utilization of the Nation's water and related land resources. In 1971, 

the Commission initiated a Regulatory Information System to assist tt in 

organizi.ng and analyzing the massive amount of data which it receives 

and generates. RIS wit l be fully electronic and wi.l l serve all levels of 

management. It is partially implemented and is expected to be fully 

operational by 1976. The System will mr:ke rP.r.ords promptly avatl~te 

to the public and will permit the Office of PLibli.c Information to respond 

expeditiously to spec;ifi.c inquiries from individuals, state regulatory com-

missions, and other government agencies. • 
5.2.2 Pipeline Responsibi.li.ties 

The FPC issues certi.fi.cates of public convenience and 

necessity for the· transportation and sale of natural gas in interstate com­

merce and for the importation and exportation of gas. It deals with broad 
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aspects of the public interest, including prevention of undue discrimina­

tion, protection of the environment, adequacy of supplies and safety of 

facilities, proper fi.nanci.ng, and rate form and level. The Commission also 

allocates available supplies of interstate natural gas, on the basis of end 

use, during periods of shortage to assure the best use of available 

supplies. It has established a set of priori.ties of service, based on how 

~e gas is ultimately used, for pipelines to follow when it is necessary 

tO curtail deliveries of gas to their wholesale or industrial customers. 

\/\/hen these matters are contested, or the public interest otherwise so 

requires, it holds public hearings so that issues can be resolved in the 

overall public interest. 

The FPC reviews proposed changes in rates by interstate pipe­

lines and independent producers, and initiates rate investigations on its 

own motion or on the filing of a complaint. It determines just and 

reasonable rates for interstate sales by independent producers and has 

established just and reasonable rates for various producing areas of the 

country. In ,June 1974, it instituted a nationwide rate for gas from wells 

commenced after ,January 1 , 1973, and new dedications after that date. 

The Commission also provided for biennial reviews which will be con­

cerned with the most recent cost of finding and producing new gas dedi­

cated to interstate commerce. A nationwide rate for gas flowing from 

wells comrrenced before ,January 1, 1973, and sold in interstate commerce 

is currently under consideration in a rule-making proceeding. Until a 

natio(lwide flowing gas rate becomes effective, sales are governed by the 

previously established area rates. 

The FPC collects data and prepares reports on national gas supply 

and demand~ supplemental supplies of gas such as liquefied natural qas 

and synthetic gas, research and development expenditures. It also con-

ducts special studies of gas reserves, including auditing of reserves 

reported to be shut in or uncommitted. 
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In FY'71 the Commission initiated a National Gas Survey to com­

pile extensive information on the natural gas industry. Four volumes of 

the Survey report have been published, with the remaining volume, the 

Commission's own report, issued in pre li.minary chapter form. The 

data gathered by the Survey is used in the Commission's regulatory 

decisionmaking, as well as in the formulation of future natural gas policy. 

The FPC regulates only wholesale rates; not those to the retail, or 

ultimate, consumer. Retail rates are controlled by the state public 

service commissions. Obvto1.1sly, by controlling tt·1e wholesale cost, the 

FPC exerts strong influence upon what th~ ultimate ri:ltc must be. Thus, 

different pipelines may charge different prices for gas which originates 

from a single area and is consumed in single areas. 

Gases other than natural gas, e.g., SNG from coal, liquid hydro­

carbons, biomet'1ane, etc., are not under FPC jurisdiction unless they 

are mixed wit'1 natural gas. 

The FPC has jurisdiction over the wellhead sale of the natural gas 

to the pipeline utility (recall that natural gas pipelines are utilities, as 

opposed to common carriers~ It i.s the wellhead price that fr; pre.scribed 

by U·1!:::! Commiss1on. To that may be added the cost of transporta.tton 

plus a reasonable return on investment (ROI), which is also prescribed by 

the Commission. The 'Price to the local or distributing utility is the sum 

of thA.c:;A two. 

The jurisdiction of the FPC overlaps that of the Federal Energy 

Administration (FEA) in the colleGtion of stati3tics and other tnforma­

tion. T'ne two C:i.y~nctes have cooperated, with the FEA collecting some 

information and transmittinQ i.t to th17 FPC. No othe1- ovedaps were 

identified in the course of thi.s study, .although of course several agencies 

may simultaneously influence a project. 
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On Dec.:mber 18, 1 972, the FPC issued the statement of General 

Policy to Implement Procedures for Compliance with the National Envi­

ronmental Policy Act of 1969. This act requires, among other things, 

all federal agencies to include a detailed environmental statement in 

every recommendation or report on proposals for legislation and other 

major fedS"'al actions significantly affecting the quality of the human 

environment. The FPC in its policy statement requires an environ­

mental impact statement be submitted with all applications for the con­

struction of pipeline facilities and producer applications for the sale of 

gas. 

If the proposed project is determined to be a major federal ·action 

significantly affecting the quality of the human environment, the Commis­

sion staff conducts a detailed independent analysis of the action and pre-

pares its own environmental impact statement. These statements are 

made available to the Council of Environmental Quality (CEQ), the 

Environmental Protection Agency (EPA), other appropriate govern..,. 
J 

mental bodies, and to t'le public for comment. 
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5.3 Deoartment of Transoortation (Do T) 
' ' 

The DoT headquarters are at 400 Seventh St. S. \/V., Wash-

ington, D.C. 20590, telephone 202-426-4000. The organization chart 

is shown i.n Fig. 5. 3-1 • 

5. 3. 1 General Responsibilities 

The Department of Transportation (DoT) was estab­

lished by the act of October 15, 1966 (80 Stat. 931; 49 U. S .C. 1651 note) 

"to assure the coordinated, effective administration of the transportation 

programs of the Federal Government" and to develoo "natiot1al tr.:i.n.9po;'­

tatton policies and programs conducive to the provision of fast, safe, 

effi~i.ent, and convenient transportation at the lowest cost consistent 

therewith." It became operational ·in April 1967 and is compri..sed of 

demerits transferred from eight other major departments and agencies. 

It presently consists of the Office of t"ie Secretary, and seven operating 

administrations , whose heads report directly to the Secreta.l"y and who 

have highly decentralized aut"iori.ty (Fig. 5 .3-1 ). T'nis official organization 

chart does not go to sufficient level of detail to display all the organizational 

units, e.g., the Office of Pipeline SafBty, which will be dtsc•.:ssed below. 

The central managt=?.ment concert of the dcpa1--tn1::mt t.s that operating 

programs are carried out by the operating administrations, which are 

organized generally by mode (e.g., air, rail, etc.). T'r"le Secretary and 

Deput-y Secr~tary are responsible for the overall planning, direction, and 

control of all departmental activities and the Office of the Secretary focuses 

its attention largely on policy formulation, resource alloc~ti.on, i.nter.:i.ycncy 

al"ld i.ntradepartment coordination, evaluation of programs and on matters of 

an intermodal nature which require integration and balancing of modal in­

terests. The Assistant Secretaries and the General Counsel are essentially 

staff officers, each of whom has one or more functional areas in which he 

assists the Secretary in matters of department-wide scope. These officials 

do not exercise line control over the operating administrations. 
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Effective management of the department is dependent for its effi­

cient operation on a high degree of teamwork between the Assistant Sec-­

retari.es and the Administrators. Although operating generally within 

the standard regional boundaries, the field organizations of the various 

operating administrations differ widely in character primarily because of 

the nature of their work. Some essentially provide funds to state and/or 

local governments for transportation undertakings such as road building, 

airport development, etc., while others provide a vital, nationwide, pub­

lic service such as air traffic contra l. The departm~nt rel i.es on Secre­

tarial Representatives and other committee-type mechanisms of intra­

departmental cooperation. 

e5. 3. 2 Pipe l i.ne. Responsibilities 

DoT jurisdiction over interstate natural gas pipeline 

safety was established by the enactment of the Natural Gas Pipeline Safety 

Act of 1968. This Act required the Secretary of Transportation to adopt 

within three months, in each state, the State safety standards for gas pi.pe­

l i.nes as interim regulations and to estab l i.sh within 24 months, minimum 

federal safety standa.rds. The interim standards adopted were essentially 

the ANSI 831. 8: Gas Transmission and Di.stri.buti.on Pi.ping Systems spon­

sored by the American Society or Mechanical Engineers. These standards 

were already the mini.mum safety standards being used in the natural gas 

pi.pel ine industry and therefore di.d not reflect any immediate major change 

tn the industry. 

The Office of Pipeline Safety Operations (OPSO) was established by 

DOT and gtven the function of developing comprehensive federal pipeline 

safety standards for interstate natural gas pipelines. The OPSO is in the 

Material Transportation Bureau, which on July 1975 was established as a 

line element reporting to the Se~retary. (The Bureu.u is not shown in Fig. 

5. 3-1 , which is taken from the 1976 Government Manual.) These standards 

were developed by OPSO using the 831. 8 as a guideline and also by seeking 
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the advice and comments from the pi.pet ine industry and others. Adoption 

. of the standards developed came in 1970 and established mini.mum federal 

safety standards for design, construction, operation and maintenance for 

transportation of gas and pipeline facilities (see OoT, Part 192, Title 49, 

Code of Federal Regulations). 

Mini.mum federal standards for liquid (oil) pipelines were developed 

similar to those for natural gas pipelines. These standards were devel-

oped by OPSO using the. ANSI 831 .4 - Li.quid Petroleum Transporta-
-

ti.on Pi.ping Systems sponsored by the American Society of Mechanical 

Engineers. These standards also were already in use by the petroleum 

l i.qui.ds pi.pet ine industry and therefore did not reflect any immediate 

significant change to th·e industry. Adoption of federal standards came 

in 1972 wi. th the enactment of Part 1 95, Title 49, Code of Federal Regu­

lations - Mini.mum Federal Safety Standards for Liquid Pipelines. 

Part 1 95 prescribes rules governing transportation of l i.qui.d petroleum 

and petroleum products and does not, among other things, apply to water 

or natural gas and other gases. 

The present jurisdiction of the Office of Pipeline Safety Operations 

(OPSO), therefore, is the enforcement and monitoring of minimum federal 

safety standards for interstate natural gas and other gases, and petroleum 

and petroleum products pi.pel ines. The OPSO has every state except New 

Jersey acting as its agent in enforcement of OoT regulations over the 

applicable interstate pipelines. These states have adopted the DoT regu­

lations Part 192 and Part 1 95 as their mini.mum safety standards. 

The scope of the OoT regulations, by covering minimum acceptable 

standards in design, construction, operations and maintenance, places 

the QPSO in the position of having the most encompassing regulatory con­

trol over the pipeline industry. The federal regulations themselves have 

incorporated by reference standards, codes and specifications from the 

American Petroleum Institute, the American Society for Testing and 
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Materials, the American National Standards Institute, the American 

Society of Mechanical Engineers, Manufacturer's Standardization 

Society of the Valve and Fitting Industry, Nati.anal Fire Protection 

Assn., and others. These references were being used by_ the industry 

prior to the enactment of the federal regulations, but the status of use 

has been changed from a "should" to a "shall" basis. 

In addition to the above scope of regulatory coverage, the OPSO 

is responsible for implementing the National Environmental Policy to 

assure that applicable department programs will protect and enhance the 

nation's environment. 

In another area, offshore pipeline construction, and onshore con­

struction adjacent to navigable waters, would be under the jurisdiction 

of the Coast Guard, which has responsibilities in the prevention, detec­

tion, and control of pollution in and adjacent to the navigable waters of 

the United States. Offshore pipelines, and onshore pipelines adjacent 

to navigable waters, are under the jurisdiction of the Coast Guard as 

their design, construction, operation, and maintenance applies to the 

prevention, detection, and control of pollution. This jurisdiction over­

laps those of t'1e EPA and of the Do T. However, this overlap is not of 

significance to the purposes of this study. 

5-18 



R-3024 

5 .4 Federal Energy Administration (FEA) 

The FEA headquarters are at Twelfth Street and Pennsyl-
1 

. vania Avenue N. W., Washington, D. C. 20461 , telephone 202-961 -6216. 

The organization chart is presented in Fig. 5. 4-1 . 

5 .4. 1 General Responsibi ti.ties 

The FEA was established by the Federal Energy 

Administration Act of 1974 (88 Stat. 96), effective June 28, 1974. The 

Federal Energy Office, ·which was established by Executive Order 11748 

of December 4, 1973, was.abolished and its functions transferred to the 

FEA by Executive Order 11790 of June 25, 1974. 

The purpose of the FEA is to ensure that the supply of energy 

available to the United States will continue to be sufficient to meet the 

total energy demand. The FEA also attempts to assure that in the case 

of energy shortages, priority needs for energy are met and that the bur­

den of shortages is borne with equity. 

The Office of Regulatory Programs is responsible for the design, 

implementation, and operational effectiveness of the national energy pro­

grams designed to assure the lawful and equitable distribution of crude 

oil, petroleum products~ and ot!;er energy resources, and to preserve 

the competitive viability of the independent sectors of the petroleum indus­

try. The Office formulates, executes, and enforces national level 

pol icy for all energy-re lated regulatory programs, and participates in 

the formulation of national pricing and conservation polici~s and ensures 

their effective implementation and execution. The Office exercises opera­

tional direction over FEA regional.offices with respect to regulatory 

program functions. The Office also verifies compliance with FEA regu­

lations and takes appropriate remedial action in cases of noncompliance. 

The Office of Energy Resource Development develops and imple­

ments national policies and programs to i_ncrease production and util iza-
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ti.on of energy from domestic sources, including coal, petroleum, natural 

gas, nuclear fuels, and other energy sources. This Office also develops 

and implements policies and programs for facilitating the siting, licens­

ing, and construction of domestic energy facilities, utilizing environ-

mentally sound practices. 

5.4.2 Pipe l i.ne Responsibi l i. ti.es 

The FEA does not have any direct jurisdictional 

authority over pipeline operations. However, a new pipeline is not built 

nor is an old one converted without FEA approval. For example, at 

this writing, FEA has under consideration the conversion of the Sohi.o-El 

Paso gas line to movement of Prudhoe Bay crude from Valdez to the 

lower Forty-eight. 

The FEA has been a controversial administration since its estab-

l ishment, having grown in less than tvvo years to a staff of over 3500. In 

the Edi.tor's page of the April 1976 Pipe line Industry, Texas Congressman 

Bill Archer, Chairman of the House Republican Study Committee's Task 

Force on Regulatory Reform, was quoted as follows: 

"The paperwork burden (of regulatory overkill) alone has 
driven many independent energy-re lated companies out of 
business and has needlessly forced up tLte costs that con­
sumers pay for vital fuels." 

The Edi.tor's Page went on to say, "In support of hi.s statement, Archer 

cited figures showing that the Federal Energy Admi.ni.strati.on alone has 

added bureaucratic cost of some $10 billion a year to consumer outlays 

for petroleum products. rr 

This study is not directly concerned with the val i.dity of this par­

ticular criticism, but the general point raised is of interest because the 

rigidity of the regulatory system may \Nell prove to be a strong deterrent 

to the introduction of energy-conservative innovations into the pipeline 

industry. It may be observed that the criticism just quoted, directed by a 
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Congressman against an agency control led by an administration of his own 

party, would not appear to have been politically motivated. 

5. 5 Environmental Protection Agency (EPA) 

The EPA headquarters are at 401 M Street S. W., Washington, 

D. C. 20460, telephone 202-755-2673. The organization chart is shown 

in Fig. 5-5 .1 • 

5. 5 .1 Gen_e_ral Responsibi. l i.tie-s 

The EPA was established in the executive branch as 

an independent agency pursuant to Reorganization Plan No. 3 of 1 970, 

effective December 2, 1970. The Agency was created to permit coor­

dinated and effective governmental action on behalf of the environment. 

EPA endeavors to abate and control pollution systematically by proper 

integration of a variety of research, monitoring, standard setting, and 

ei"1fur-'t..:!::!ment act'l.v1ti.es. As a complement to its other activities, EPA 

coordinates and supports research and anti.pollution activities by State 

and local governments, private and public groups, individual$_, and educa­

tional i.nsti.tUtions. EPA also reinforces efforts among other federal 

agencies with respect to the impact of their operations on the environ­

ment, and it is specifically charged with making public its written com­

ments on environmental impact statements and with publishing its deter-­

mi.nations when those hold that a proposal is unsatisfactory from the 

standpoint of public health or welfare or environmental quality. EPA is 

designed to serve as the public's advocate for a livable environment. 

The Office of the Assistant Administrator for Enforcement pro­

vides poi icy direction to enforcement activities in air, water, pesticides, 

sol id waste management, radiation, and noise control programs, plans 

and coordinates enforcement conferences, public hearings, and other 

legal proceedings, and engages in ot"ier act~vities related to enforcement 

of standards to protect the Nati.on' s environment. 
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5. 5. 2 Pipeline Responsib'il ities 

EPA is not directly responsible for pipelines. Many 

pipelines are being built without comment or other influence from EPA. 

The EPA emission standards apply to both internal combustion and exter­

nal combustion (turbine) engine drivers, wherever such are used. Since 

engine drivers are not often used in liquid pipelines, most of whi.ch have 

electric drivers, the EPA involvement, when it does occur, is usually 

with gas pipelines. For oil pipelines, the EPA is not involved unless 

there is a particular question raised by the impact statement .• e.g., con­

sequences of an underwater break. EPA involvement with the Alaska 

pipeline followed from its review of the Department of the Interior (Do!) 

impact statement. The EPA authority for approval of impact staten'!ents 

derives from 

(1) the National Environmental Policy Act, 

(2) the Clean Air Act, and 

(3) the Federal Water Pollution Control Act. 

EPA has no other involvement with pipelines than review of other agencies' 

tmpact statements.· 
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5. 6 Department of the Interior (Do I) 

. The Dol headquarters are on C Street, between Eighteenth 

and Nineteenth Streets N.W., Washington, D.C. 20240, telephone 

202-343-11 00. The organization chart is shown in Fig. 5. 6-1 . The 

divisions of the Do! which are of interest in this sb..Jdy are the Geological 

Survey, located in the National Center, 12201 Sunrise Valley Drive, 

Reston, VA 22092, the Bureau of Land Management (SLM), and the 

Ocean Mining Administration. 

5. 6. 1 General Responsi.bi. l.i.ti.es 

The Do! was created by act of March 3, 1849 (9 

Stat. 395; 43 U.S.C. 1451), which transferred to it the General Land 

Office, the Office of Indian Affairs, the Pension Office, and t~e Patent 

Office. The Department also had responsibility for supervision of the 

Commissioner of Public Buildings, the Board of Inspectors, and the 

Warden of the Penitentiary of the Di.strict of Columbia, the census of 

the United States, and the accounts of marshals and other officers of 

the United States courts, and of lead and other mines in the United 

States. Over the 126 years of its existence, other functions have been 

added and removed, so that its role has changed from that of general 

housekeeper of the Federal Government to that of custodian of the 

Nation's natural resources. 

The jurisdiction of the Department includes the administration 

of over 500 million acres of Federal land, and trust responsibilities 

for approximately 50 million acres of land, mostly Indian reservations; 

the conservation and development of mineral and water resources; the 

promotion of mine safety and efficiency; the conservation, development, 

and utilization of fish and wildlife resources; the coordination of Federal 

and State recreation programs; the preservation and administration of 

the Nation's scenic and historic areas; t~e operation of Job Corps Con-
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servation Corps Camps, and coordination of other manpower and yout~ 

training programs; the reclamation of arid lands in the \/Vest through 

irrigation; and the management of hydroelectric power systems. The 

Department is also concerned with the social and economic development 

of ·the territories of the United States and in the Trust Territory of the 

Pacific Islands; and administers programs providing services to 

Indians and Alaska Native people. 

The Geological Survey was established by the act of March 3, 

1879 (20 Stat. 394; 43 U.S.C. 31), which provided for "the classifica­

tion of the public lands and the examination of the geological structure, 

mineral resources, and products of the national domain." The act of 

September 5, 1962 (76 Stat. 427; 43 U.S.C. 31(b)), expanded this 

author'ization to include such examinations outside the national domain. 

Topographic mapping and chemical and physical research were recog­

nized as an essential part of the investigations and studies authorized 

by the Organic Act, and specific provision was made for them by Con­

gress in the act of October 2, 1 888 (25 Stat. 505, 526). 

The broad objectives of the Geological Survey are to perform 

surveys, investigations, and research covering topography, geology, 

·and the mineral and water resources of the United States; classify 

land as to mineral character and water and power resources; enforce 

departmental regulations applicable to oil, gas, and other mining 

leases, permits, licenses, development contracts, and gas storage 

contracts; and publish and disseminate data relative to the-foregoing 

activities. 

The Bureau of Land Management was established July 1 6, 1946, 

by the consolidation of the General Land Office (created in 181 2) and 

the Grazing Service (formed in 1934). This was done in accordance 

with the provisions of sections 402 and 403 of the President's Reorgan-
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ization Plan 3 of 1946 (5 U. S .C. I 33y-16). The Bureau manages tLie 

national resource lands and their resources. It also administers the 

mineral resources connected with acquired lands and the submerged 

lands of the Outer Continental Shelf (OCS). The Bureau organization 

consists basically of a headquarters in Washington, D .C., one detached 

office having Bureau-wide support responsibilities, and a field org·aniza­

tion of State, District, and Outer Continental Shelf offices. 

The Bureau is r·esponsible for the total management of 450 million 

acres of national resource lands located primarily in the Far West and 

Alaska. HowRver, scattered par-eels C:irt::! located in other States. In 

addition to minerals management responsibilities on the national resource 

lands and the Outer Continental Shelf, the Bureau is also responsible 

for subsurface resource management of an additional 310 million acre$ 

where mineral rights have been reserved to the Federal Government. 

Resources m.anaged and leased by the Bureau inclt.!de timbAr; 

minerals, geothermal energy, wildlife habitat, livestock forage, r.ecrea­

tion and cul~ral valuA.c::;J and open ~price. Bur·i=c:iu programs provide for 

the protection, orderly development, and use of the national resourc~ 

lands and resources 1 .. mder principles of rnultiple use and sustained 

yield, while maintaining and enhancing the quality of the environment. 

The Bureau also manages watersheds to protect soil and enhance water 

quality; develops recreational opportunities on national rp.source lands; 

and makes land available through sale to ind.ividt,Jals, organizations, 

local governments, and other Federal agencies when such transfer is in 

the public interest. Lands for certain purposes m;::iy be leased to State 

and local government agencies and to nonprofit organizations. The 

Bureau is responsible for the survey of Federal lands and maintains 

public land records. 

The Ocean Mining Administration (OMA), under the supervision 

of the Assistant Secretary-Energy and Minerals, was established by 
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Secretary's Order 2971 of February 26, 1975. It is responsible for 

policy formulation on the development of ocean mineral resources, the 

implementation of a domestic ocean mining development program with 

special emphasis on its relationship to on-going and future international 

negotiations on the law of 1:he sea and ocean mining, supervision of ocean 

minerals technology and resource assessments, supervision of ocean 

mineral resources environmental studies, liaison with other Federal 

agencies concerned with ocean mineral resources development and regu­

latory aspects of ocean mining. To the extent that the functions of the 

Ocean Mining Administration involve the leasing of lands for the recovery 

of minerals, it makes use of the expertise and facilities of the Assistant 

Secretary - Land and Water Resources, and ensures effective consulta­

tion and coordination with the Bureau of Land Management. 

It is anticipated that this organization and its functions will be 

transferred intact to the United States Geological Survey upon conclusion 

of internatio.nal negotiations on ocean mining and enactment of appropriate 

legislation and regulations, not later than June 30, 1977. 

5. 6. 2 Pipeline Responsibilities 

The only direct responsibility of the Doi for pipeline 

regulation is exercised by the Geological Survey in the leased regions of 

the Outer Continental Shelf (OCS), i.e., three miles out from the coast-

1 ine. Royalties are computed at the first destination point, not at the 

platform. Therefore, government ownership is maintained to the central 

processing or measuring area onshore. 

The SLM tss1,.Jes all Right of Way (RoW) permits across federal 

lands, whether on- or off-shore. There is, of course, no right of erninent 

domain across federal land. The Fish and Wildlife Service may in­

tervene in cases which involve potential violations of the Endangered 

Species Act, the National Environmental Policy Act, and the Historical 
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Preservation Act; the Service has proposed the issuance of rules and 

regulations containing special requirements for pipelines on or over 

lands designated as National Wildlife Refuges (Federal Register, Vol. 41, 

No. 54, March 18, ·1976) to amend 50CFR29. Cff-shore RoW permits 

could also involve the OMA, so that it is possible for several units of 

the DoI to become involved in pipeline routing. ·No direct relationship 

with the principal subjects of this study is apparent. 
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5. 7 Department of Labor (DoL) 

The Department of .Labor headquarters are at Third Street 

and Constitution Avenue, Washington, D.C. 20210, telephone 202-393-2420. 

The organization chart is shown in Fig. 5. 7-1 . 

5. 7 .1 General Responsibil iti.es 

The DoL ninth executive department, was created 

t:y act approved March 4, 1913 (37 Stat. 736; 5 U.S. C. 611). A Bureau 

of Labor was first created by Congress in 1 884. under the Interior Depart­

ment. The Bureau of Labor later became independent as a Department 

of Labor without executive rank. It again returned to bureau status in 

the Department of Commerce and Labor, which was created by act of 

February 14, 1903 (32 Stat. 827; 5 U.S.C. 591). 

The DoL is charged, among other things, with administering 

and enforcing statutes designed to advance the public interest by promoting 

the welfare of the wage earners of the United States, improving their 

working conditions, and advancing their opporti.mities for profitable 

employment. The Assistant Secretary for Occupational Safety and Health 

has responsibility for occupational safety and health activities. The 

Occupational Safety and Health Administration (OSHA), established pur­

suant to the Occupational Safety and Heal th Act of 1970 (84 Stat. 1 590), 

develops and promulgates occupational safety and health standards; 

develops and issues regulations; conducts investigations and inspections 

to determine the status of compliance with safety and health-standards 

and regulations; and issues citations and proposes penalties for noncom­

pliance with safety and health standards and regulations. 

5. 7. 2 Pipeline Responsibil i. ti.es 

The OSHA is concerned for the health and safety of 

people working within the pipeline industry. As discussed in Section 

6.x.y below, this may constitute an overlap with the OPSO of DoT and 
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a clarifying agreement wi 11 be needed. No direct relationship with the 

principal subjects of this study is apparent. 
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6.0 JURISDICTIONAL INCOMPATIBILITIES 

This section identifies the juri.sdicti.onal incompatibil i.ties, i.. e., 

ambiguities, gaps, and overlaps which became apparent in the course of 

this study, of which there are a fair number. However, as will be seen 

in 7 .O below, there are very few which are important to the purposes of 

this study, i.. e., which strongly inhibit the introduction of technological 

innovations into the industry. Accordingly, this section does not expend 

in any elaborate way upon the incompatibi.l ities which have been identified. 

Moreover, as is discussed in Section 6. 2 be low, there appear to be very 

few serious overlaps, in the hard sense which i.s defined in that section. 

The reader is cautioned that the identification of i.ncompati.bili.ties 

presented below is intended to be neither normative nor invidious, a 

poi.nt whi.ch i.s further discussed i.n Section 6. 2. 

6. 1 Examples. of Juri.sdi.cti.onal Incompati.bi. l i. ti.es 

6.1 .1 Federal Energy Admi.ni.strati.on (FEA) 

The stated purpose of the FEA i.s to ensure that the 

supply of energy available wi.ll continue to be suffi.ci.ent to meet the 

national total energy demand. A secondary purpose i.s to assure that i.n 

the case of energy shortages, pri.ori.ty needs for energy are met and 

that the burden of shortages is distributed equitably. FEA goals overlap 

seven functions and activities of tlie FPC in the areas listed below: 

(1 ) conservation and efficient utilization of resources, 

(2) allocation of resources consistent with the public interest, 

(3) importation and exportation of natural gas, 

(4) adequacy of suppliers, 

(5) collection of data and preparation and publishing of reports on 

natural gas supply and demand, supplemental supplies of gas such as 

LNG and synthetic gas, and research and development expenditures, 

(6) conduct of special studies of gas reserves, and 
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(7) allocation of available supplies of interstate natural gas on 

the basis of end use, during periods of shortages. 

For example, the FEA Office of International Affairs evaluates 

the adequacy of the energy resources in physical terms, the stability 

of contractual arrangements for their acquisition, the firms acquiring 

such r"esources for the United·· States, and the collateral logistics and 

refining systems. These functions directly overlap the jurisdictional 

area of the FPC, which issues Certificates of Public Convenience and 

Necessity for the importation of natural gas. The particular industry 

mernber involved evaluates the adequacy of the energy resource, sta-

bi.l ity of contractual arrangements, and the col lateral logistics and refin­

ing systems prior to its commitment of the funds required. 

FEA overlap with the ICC is not quite as extensive since the ICC 

primarily is responsible to prevent unlawful discrimination and to 

assure that rates are fair and service is reasonable. 

The FE.~.Offioc of Poli.cy and Al!alysi.s is reaponcible ?01· thi:: for­

mulation and coordination of allocation.and price policies. This ft...1nction 

overlaps the jurisdiction of both the ICC and FPC. In addition, this 

office is involved in impact analysis, analyzing long-term e1ier·gy supply 

and demand by geographi.<; region 1 and producing short:-.t.,t"'m cne1·gy 

forecast. 

The FEA Office of RP.g1.1latory Progi-arns f"urmulates, executes, 

and enforces national level policy for all energy-related programs, and 

participates in the formation of national pricing and conservation pol i­

cies and ensures their implementation and execution. The office alsu 

is responsible for the design, implementation and operational effective­

r1e55 of U 11: national energy programs designed to a.s.su re the lawful and 

equitable distribution of crqde oil, petroleum products, and other energy 

resources, and to preserve the competitive viabi.l tty of the independent 

sections of the petroleum industry. These functions appear _to overlap 

the jurisdiction of both tloe ICC and the FCC. 
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6. 1 . 2 Environmental Protection Agency (EPA) 

The EPA was created to permit coordinated and 

effective action on behalf of the environment by serving as the "public 

advocate for a livable environment." As previously noted, the National 

Environmental Pol icy Act of 1969 gave all federal agencies the respon­

sibility for implementation of this Act within each agency's jurisdictional 

authority. 

' 
The EPA, alohg with the ICC, FPC, and DoT, is charged with 

making pubt ic its written comments on environmental impact state­

ments, which is also the responsibility of ICC, FPC, and DoT. EPA 

endeavors to abate and control pollution by "proper integration of a 

variety of research, monitoring, standard setting, and enforcement 

activities, e.g., air pollution control, emi.ssion standards, noise abate-

ment, and water pollution control. These activities have resulted in 

regulatory requirements associated with design, construction, operation, 

and maintenance of pipeline systems, thus directly overlapping the juris­

diction of Do T. 

6. 1 . 3 Department of the Interior (Do I) 

The fundamental role of the Do I i.s Custodian of the 

nation 1 s natural resources. It has been seen in Section 5. 6 above that 

DoI comprises many offices and bureaus, some of which now, and others 

may in the future, have regulatory control over certain types of pipeline 

transportation systems. The Do I is primarily concerned with con­

servation and development of mineral, fish, wildlife, and water 

resources, and the preservation and administration of the nation's 

scenic and historic areas. Additional concerns are the. environment, 

regulation of oil and gas and other mining leases, both onshore and off-

shore, and conservation supervision of private industry activities in 

connection with oil, shale, mining, and oil and gas leases on federal 

regulated lands, including the Outer Continental Shelf. 
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Proposed legi.slati.on by the Fi.sh and Wildl i.fe Service within 

the Do! is presently being submitted which would overlap jurisdictional 

areas of the DoT and the EPA. Overlap already exists among its 

offices and other federal agencies such as t'Je EPA and t'Je FEA. In 

addition, when pipel i.nes cross federal regulated lands or locations off­

shore, overlap exists with the Do!, the ICC, and the DoT. 

Some of the subgroups of the Do! whose jurisdictions appear 

to overlap other agenc_ies are identified below. 

The Office of Land Use and Water Planning is responsible for 

the preparation of documents necessary for i.mplementation of land 

use legislation, serving as a department focal point for discussion 

and coordination of land use and water planning policiP-s for fedcra.l 

and nonfederal agencies. The nee.d for water which i.s dictated by pri:.-­

sent technology of slurry pipelines will require coordi.nati.on and clari.­

fi.cation with· th i.s off ice. 

The Office of Minerals Policy Development oversees the devel­

opment of poHcies, programc o.nd legi::;lattve mitiati~es regarding 

mineral development and conservation, rec;;cling and suh~titt.1tton. 

Thi.s function is al.so an activity of rEA, as wel L as being somewhat 

ailibiguous with the functions of DoI's Office of Research and Develop­

ment. 

The U.S. Fish and Wi.ldltfe Service has as its objective to 

assure maximum opportunity for the American people to benefi.t from 

fish and wildlife resources 9.S a part of their natural environment. 

Fulfi.liment of this purpose would seem to make the Service, at the 

very least, a valid and respected intervimor i.n atiy rnaltel" Which signi.fi.­

cantly affects fish or land animal life,, or which affects any part of the 

"natural environment" needed by those animals. Examples are matters 

of routing pipelines across open spaces, both land and water, and 
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displacing large amounts of water by slurry pipelines. The Service 

has proposed legislation and regulations for pipelines tha:t wou Ld apply in 

some of these cases. 

6. 2 Observations on Jurisdictional Incompatibilities 

It has been noted earlier that the primary reason in this 

srudy for interest in regulatory jurisdictional incompatibilities is to 

explore their inhibitory impact upon the introduction of energy­

conservative innovations. It will be seen in Section 7 .O below that 

the incompatibi.l ities identified above, and the additional minor ones 

which have not been discussed, are not important in this sense. Ac­

cordingly, the discussion here is limited to a few general considera­

tions. 

Although not of primary impact upon this srudy, it is of interest 

to note that one apparent jurisdictional gap has been identified. In the 

discussion with the various agencies, the interviewer could not find 

where the responsibility lies for preparation of environmental .impact 

statements for oil pipelines. It appears that every agency which has a 

responsibility with respect to the pipeline is responsible for the impact 

in their area; e.g., Corps of Engineers for water crossing, BLM 

across federal lands, Bureau of Indian Affairs across Indian lands, 

USGS if three mi Les offshore, Coast Guard out to three miles, EPA if 

under Clean Air Act, etc. There may be circumstances in which none 

of these apply, or the converse may also occur. 

An example of an overlap that occurred, and was resolved by 

interagency agreement, arose in the area of offshore pipeline safety. 

Beyond the three-mile limi.t DoT responsibility begi.ns at tLie outlet 
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·flange of the production facility. Within the three-mile limit, DoT has 

full responsibi. l i ty. 

It is necessary to draw some distinctions in terms and to define 

the term "overlap" somewhat more precisely. It is in fact helpful to 

define it in more than one way. First, the distinction should be made 

between what may be called jurisdictions of concern and jurisdictions 

of regulation, the former being those in which an agency is chartered or 

otherwise expected to take an interest in an activity such as the cnn­

struction and/or operation of a pipeline. An example is the publtshing 

of comments upon an environmental impact statement, or the action of 

the Fish and Wildlife Service in proposing (as opposed to imposing) 

regulations for pi.pet ine construction which would be imposed by another 

9.gency. 

On the other hand, jurisdictions of regulation may be regarded 

as those under which an agency has the authority to Oi"'der something 

done or to prevent something from being done. This latter authority 

(cipproval authority) usually is intended to be exercised from a particular 

point of interest, so that several agencies may qvtte legitimately overlap 

in their regulatory authority over .=1. given activity. 

As an example of such a legitimate overlap, consider the case 

of a pipeline crossing a coastal vv.;:i.terwny. In addition t;o th~ r·i:~ulatton 

uf the operating business aspects of pricing, which are regulated by 

the FPC or the ICC. it is easy to hypothesize circumstances under 

which the Office of Pipeline Safety, DoT, and the EPA might have 

val id regulations to be enforced. In this case,. three agencies might be 

regulating the same activity, each acting to serve a different interest. 

While it is true that these three intere.st;.s (price; scifety, and envti"'on­

mental impact) are different, they are all public interests under acts 

of Congress, and their regulations under the law should all apply. Addi-
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tionally, it is easy to visualize a situation in which the Ftsh and \Nild­

life Service might be required, under yet another act of Congress, to 

impose regulations to save the fish if the pipeline constructor were to 

propose some detrimental action. Such overlaps of jurisdiction may 

be termed legitimate overlaps in that they are all intended to be exer­

cised in a public interest of one kind or another. 

On the other hand, it is also easy to visualize situations in which 

two or more agencies might be attempting to regulate the same public 

interest, which for simplicity can be termed an illegitimate overlap. 

For example, considering further the case hypothesized above, after 

reading the charters of the EPA, Coast Guard, and Fish and Wildlife 

Service as summarized in Section 6.1 above, one could easily further 

hypothesize all of these agencies regulating the pipe line from the point 

of interest of protecting the environment. If this were to happen, it 

would seem to constitute an illegitimate overlap, in the sense defined 

above. 

Returning to the case of the legitimate overlap, it is tempting to 

conclude that one or the other of the regulating agencies should be given 

the overall jurisdiction. However, there are two good reasons to question 

that course of action. First, the different interests represented by the 

different agencies, while they are all public interests, are nevertheless 

conflicting. For example, it is obviously not possible to achieve the 

lowest price, the greatest safety, and the least environmental impact 

simultaneously, whether in a pipeline or any ot'ler enterprise. Alt'lough 

the re is an abundance of evidence to show that the pipeline far exceeds 

any other mode of transportation in all three of these criteria, in every 

practical situation there must be compromises between what are basically 

conflictino requirements. Tnerefore, giving overall re$ponsibility to 

the protector of one interest may preclude any reasonably optimum com­

promise. If overall responsibility were given to the safety regulator, 

for example, the result might be a system which would never cause an 
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injury through the rest of eternity, but at unbearable financial and en­

vironmental penalties. A similarly unbalanced result could be anticipated 

if the overall responsibility were placed in the h.ands of any other appointed 

protector of a particular point of interest. 

Another factor militating against simply handing all regulatory respon­

sibi.l i ti.es to one of the agencies is that of basic capability and qual ifi.cations. 

For example, if all the safety engineers were spread through all the agen­

cies, it is possible that there would be a great many of them but that they 

would be very ineffective because they would be single, isola.ted indivi.dLJnl s 

of junior status, low in the heirarchy, Only by r.nller.ting tha activit:'f e.r-id 

the responsibi.l ity into a single organization can the strength be mustered 

to perform effectiv~ty. 

It may be that the best resolution of the problem, i, e., achievement 

of balance between agencies who are charged with protection of different 

public interests that are in fundamental conflict, lies in stronger and more 

effective policy coordination within the Executive Branch. However, in 

many cases the Executive does not have such coordinating authority. Some 

3.gencies, e.g., FPC, FRB, and others, are not under direct control of 

the President. Perhaps it would be best to establish a court of compromise 

within the Executive Branch_, before which the protectGr agencies would 

argue out the issues, and receive pol icy guidance. 

Of course, none of this is helpful to the distr9v.Qht pipeline. builder · 

or operator, who pleads that his task is difficult enough with the govern­

ment telling him a hundred things he ml.Jst do or cannot: do, -and asks why 

he must also contend with a dozen different agencies, some of whtch are 

in adver$ary positions against each other. 

These questions are important and interesting, but they are not 

peculiar to pipeltne.s nor are they directly related to the basic objectives 

of this study. The discussion will therefore pass on to the subject of 

energy-conservative innovations and how their introduction may be 

influenced by the regulatory systems. 

6-8 



7 .O INFLUENCE OF REGULATIONS AND LAWS 

UPON INNOVATIONS 

R-3024 

It has been emphasized earlier that the principal subject of this 

study is the susceptibility of the pipeline industry to energy-conserva­

tive technological innovations. It was recognized at the outset that 

such susceptibility might be influenced strongly by the regulatory sys­

tem, which was the reason for performing the part of the study which is 

described here. 

The discussion in Sec.ti.on 6.0 above has shown that the pipeline 

industry is subject to what has been termed "jurisdictions of regulation" 

by several government agencies, and that in certain situations and in 

certain aspects of operation many other agencies exercise what has 

been termed "jurisdictions of interest." It has further been seen that 

numerous incompatibilities of jurisdictions exist, overlaps in particular, 

between many agencies. However, in terms of offering either encour­

agement or discouragement to the introduction of energy-conservative 

innovations, there are only three areas of regulation and/or law that 

are important: 

(1) Federal income tax laws, along witl; state tax laws, to 

the extent that the latter are patterned after the former; 

(2) The limitations imposed by the ICC and the FPC upon the 

operating income that a pipeline is al lowed to retain;. and 

(3) The limitation upon dividends which derive from the 

Interstate Commerce Act, as amended by ttie Elkins Act -and applied by 

the Justice Department in obtaining the consent decree of 1 941 • 

In the first of these areas of influence, the pipeline industry is 

subject to the same basic federal and state tax laws and IRS rulings 

that apply to industry i.n general, there being no special provisions of 

the tax laws, either favorable or otherwise, that apply only to pipe­

lines. However, the pipeline industry is heavily capital-intensive, and 
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it will later be seen that tl-ie tax treatment therefore tends to exert 

a heavy inhibitory influence against innovations which require further 

capital outlay before the initial investment credits and the operating 

losses of the startup period have been recovered. The effect of the 

second area of influence, regulation of tariffs and prices, will be 

seen from what follows. The effect of the third area is not further 

discussed here, since it operates in such a way as tq have almost 

exactly the same effect as the profit limitations. 

To explain the inhibitory effects of these influences, it is 

necessary to first examine the economics of pipe l i.ne operation, 

and for this purpose the operation of gas pipelines will be discussed. 

The same general inhibitory principles would operate in the case 

cf Oil pipelines, alt.'lough important differences would be encountered 

fn practice due to differences in the regulations and practices be­

tween the FPC and th·e ICC and due to differences in the allowable 

rates of return that are discussed below. 

7. 1 The Economics of Gas Pipelines 

The economic models of pi.pet ines which were used i.n 

this project are described in detail in Task Report SSS-R-77-3021 , 

Economic Models of Pipeline Transportation Systems, of thi.s series. 

The energy-conservative innovations which were consi.dei:-ed are dis­

cussed i.n Task Report SSS-R-77-3025, Potential Efficiency Improve­

ments in Pipe l i.ne T'ransportati.on Systems. For present purposes, it 

is unnecessary to repeat those discussions. Figures 7. 1-1, 7. 1 -2, 

7. 1 -3, and 7. 1-4 present the output from the model for a particular 

case of interest, and for the reference gas pi.pet i.ne system. These 

figures wi Ll be used to illustrate the effects of the tax laws and the 
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FPC regulations. Tne reference pipeline was designed by Pipetech, 

based on earlier system designs from the Pipetec!-1 files. Some of 

these designs were actually built, and the reference designs for this 

sb...Jdy therefore represent typical, realistic situations. The costs 

are based upon actual system costs, and are tr,erefore quite accurate, 

extremely so in terms of the requirements of this sb...Jdy. The gas 

dynamics of t'ie line are calculated using a (proprietary) model pre­

viously developed by Pipetech, which is used by them in the design of 

actual pipelines and is therefore more than sufficiently accurate for 

t'iis study. The economics model i.s an adaptation of a business pro­

jection model previously developed by s3, modified to reasonably· 

simulate pi.peli.ne operation and bench-marked against a highly detailed 

pipeline-peculiar financial model previously developed by Pipetech. 

Most of t'ie sales of gas pipeline companies are sales for 

resale made to distribution companies and to other pipeline companies. 

Statistics of interstate natural gas pipeline companies for 1974 C
3

) show 

that the volume of this type of sale by the 34 major companies in 1 974 

was 14. 8 trill ion cubic feet, which was equal to 2. 5 percent of total 

sales. An interstate natural gas pipeline company is defined by law 

as one which is engaged in transportation _of natural gas in interstate 

commerce, or the sale in interstate commerce of such gas for resale. 

Total production expenses of the major gas pipeline companies were 

$5.446 oHtton, ofwhtch $5.855 billion were for purchased gas, the 

remainder constituting costs of natural gas production and gathering, 

products extraction and exploration and development. From t'iese 

figures i.t is evident that nearly all of the cost of the gas delivered 

by tlie major 'gas pipeline companies can be attributed to transportation. 

Although both gas and oil products pipelines are subject to 

the same nominal annual earnings limit of 10% of valuation, there 
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are. important differences. First, the FPC limitation is not an inflexible 

10%, but is established by the Commission on a case-by-case basis 

which recognizes the individual company's capital structure and interest 

rates. Second, the FPC valuation (rate base) is established by a rela­

tively straightforward accounting-type procedure, which reflects the 

book value plus inventory and working capital. The ICC valuation, on 

the other hand, is arrived at by a complicated process, partly subjective, 

which includes some consideration of industry-wide statistics. The 

effects of these differences are discussed further in Section 7. 2 be low. 

In the approach taken here, t. e., of developing a reference system 

design, modeling it on the computer, and then exercising the model, a 

problem which is encountered early is that of establishing a repre.sentative 

value tor the equivalent tariff. However, it develops that this difficulty 

is only minor because of the FPC limit, which for this case was taken as 

1 0% of the rate base. The rate base is known quite precisely, so that the 

limit upon profit is known precisely. For a given throughput, the l i.mi.t 

upon the equtvalent tartff is simril.y the result of dividil""ig the tlwuu!::J~iput 

into the limiting profit. It is seen in Fig. 7.1-3~ sheet 1, line 12, thnt 

the 10% limit is reached in the second year of operation, i.e., 1978 (1977 

is the first year of operation; the figures under 1 976 simply display the 

initial conditions as of December 31, 1976) ., H~nca the only question with 

regard to the equivalent tariff is the value to be assigned for the first year. 

For that purpose a figure of $660, 000 per 101 2 <;:Ubi.c foot-mi.le was used, 

since it appears to be somewhere near the industry average (a 1972 study 

by the AEC is reported to have estimated $51 o, oooC2)). 

In drawing inferences from these long-term projections, the greatest 

uncertainty naturally arises from the hypothesis as to market growth that 

is input to the model. For this reference system, the throughput (Fig. 

7. 1 -1 , line 1) was assumed to begin at 57. 56 x 1012 standard c1_1bic foot­

miles growing at just under 6% per year for the first few years, then by 
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growing at just under 6¢ per year for the fi.rst few years, then by approxi­

mately 4% unti.l the fifteenth year, when i.t levels at 106.9 x1o
12

scf-mi.les. 

The project l i.fe was taken as 20 years. Thi.s i.s conservative, but fol lows 

·general industry practice in evaluating such projects. 

It i.s i.nteresti.ng to note that while the postulated inflation rate in­

creases nominal unit tari.ff from $660, 000 i.n 1 977 (Fig. 7. 1 -3, sheet 1 , 

line 2) to $1 , 667, 787 in 1 996 (Fig. 7. 1 -3, sheet 3, line 2), the tariff con­

straint factor (line 6, same fi.gure) i.s 0.604 in 1996. This is the con­

straint factor that must be applied to the nominal tariff to reduce revenue 

suffi.ci.ently that the earnings li.mit is not exceeded. Thus, while the 

assumed inflation rates result in a near-quadrupling of per-unit operating 

costs and expenses, the uni.t revenue increases from $660, 000 to 

$1 , 067, 384, an increase of only 53%. 

It must be noted that the gas pi.pet ine industry is no longer a growth 

industry. The steady growth that was postulated for tl-iese illustrative 

cases is therefore a sound basi.s for drawing conclusions relative to only 

a limited part of the industry. In considering a particular energy-con-

servative innovation, it is therefore necessary to examine the conclusions 

in the nongrowth case also. 
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7. 2 Effects of Regulation 

7. 2. 1 FFC Profit Limitation 

It has been noted earlier t'-iat the FPC limits the 

profit of each gas pipeline to a level of approximately 10% of the valu­

ation. For the postulated reference system throughput described above, 

it has· also been seen (Fig. 7. 1 -3) that the income limit was reached in 

the second year of operation. Thereafter, as income attempts to in­

crease, a reduction of revenue (Fig. 7 .1-1, line 2) ·is made to comply 

with the FPC limit, in effect reducing the equivalent tariff. In practice, 

this reduction is made as a rebate to customers or as a reduction in 

selling pri..ce of the gas. The FPC formula fc:>r calculating allowable 

income i.s 

Profit (per FPC) = net income after .taxes + interest expense 

+ amortization of financial and debt expense 

+ amortization of interest during construction. 

As th ts formula makes c tear, the FPC does not recognize interest as an 

expense, the rationale presumably being that the profit is aLlowed again.st 

the total assets. If the operator then wishes to borrow to purc!iase the 

assets, he must share his profit with his banker in some proportion, but 

that pr"oportion is irrelevant to the level of the allowed profit. 

Assessment of a potential improvement customarily begins 

with an estimate of the probable RoI. Two cases must be distinguished. 

First is the case in which the line is operating be low the applicable 

profit limitation, whatever it may be. In thi..s situation, any innovatlun 

whicl1 inc:r~ases profit wi.ll be welcome, and t:-1ere will be some cost at 

which the operator wiH be willing tr') rn~.ke thtm invectmcnt. If the 1-:wunt 

increase is not sufficient to invoke the applicable limitation, the regu­

latory system exerts no effect. If the line is already operating at the 

limit, or if the adaption of the innovation would cause the limit to be 

exceeded, then the regulatory effect may be strongly inhibitory. 
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If the operator of a pipeline which has reached the limit adopts 

an energy-saving iryiprovement, he is only allowed to retain the additional 

profit which t'-1e device generates up to a limit of 1 0% per year of 

the capital cost of the device. If the operator borrows money to make 

the installation, the profit from the device that he is able to retain is re-

duced below the 10% level by the amount of interest paid. He may t"1erefore 

find an improvement attractive that yields 1 0% of its cost per year, 

but it may be .equally attractive with one that is less efficient than 

that. Whether he is interested at all probably depends heavily on the 

money market and the nature of his debt structure. For the moment, 

setting this latter.effect aside for later consideration in the next section, 

it is now possible to calculate rather precisely, for a specified money 

market condition, the incentive for introduction of the improvement. 

If the adoption of the improvement can be financed at less than 

1 0% of its installed capital cost, the return on the total investment is 

simply 10% less than the cost of the financing. The return on actual 

cash investment, i.e., equity-, is given by the generally accepted formula 

where 

RoI = O. 1 (E+~) - rD = 0. 1 + (0. 1-r) ~ 

E ~ equity-

0 ~ debt 

r ~ annual cost of financing the new debt, i.e., interest 

plus amortization of financing expense. 

Thus, if 90% of the cost of _the improvement can be financed at 8%, the 

Ro I is 28%. If 95% is borrowed, the Ro I is 48%, and if 1 00% is borrowed, 

the Ro I is infinite. $0 if the debt structure and the money market are 

such that most or all of the investment can be borrowed at less than 10%, 

the RoI can be extremely attractive. 
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Generally, prudent managements study the Roi of a proposed 

investment both ways, i.e., upon the total investment and also upon 

equity. The ability of any company to borrow is subject to some finite 

limit. It therefore has the character of a resource and it is therefore 

guarded and committed with care. Thus, while almost any healtt-iy busi­

ness can enter a few highly leveraged situations, the number and extent 

of these are strictly limited. Individual commitments of corporate 

borrowing ability and the extent of leverage in each instance are there­

fore carefully scrutinized, including an assessment of the return on 

total investment as well as the return on equity. 

Unfortunately, but not surprisingly, it is seldom possible to con­

sider the adoption of an efficiency improvement on the: basis or these 

simple considerations alone, for a number of reasons. One of the most 

important is the effect upon investment tax credits and tax loss carry­

forwards, which will now be addressed. 

7. 2. 2 Tax Effects 

In launching almost 0ny new 8nterpri3e, it is usudlly 

desirable to borrow half or more of the money for the capital invest­

ment. The fundamental reason for this is simply that the enterprise ts 

l"'lot worth the trouble of operating if it will not return more than the 

money would earn at interest. However, there are fundamental limita­

tions upon leverage, as was discussed in the preceding section. More-
' 
over, in the regulated pipeline business, there is an additional reason 

to limit borrowing. That is to say, borrowing all of the capital (100% 

leverage, or a debt-to-equity ratio of infinity) does not nece~~art l:y 

maximize the Ro!, particularly if tax benefits-are thereby foregone. 

The effect may be seen in operation by further examination of the case 

which was presented in Section 7 .1 , illustrated in Fiys. 7. 1 -1 

. through 7 .1-4. 

For this highly leveraged case, the O/E ratio is seen to be 13.97 
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in the first year of operation (Fig. 7. 1-3, sheet 1 , line 7). Also, the most 

rapi.d writeoff for tax depreci.ati.on, i.e., by the double -declining balance 

method, was used (Fi.g. 7. 1-1 , line 16). Additions to capital after the initial 

construction investment are taken from earnings (Fig. 7.1-'2, lines 7, 11, 

and 18). From Fig. 7. 1-1 , lines 1 8 and 22, it is seen that over the 20 years 

of the project, there is an unused tax loss of $16 million and unused tax cre­

dits of $22 million. At an overall tax rate of approximately 50%, there is 

$76 mi.l lion of earnings that would avoid taxation if they could be realized. 

The impact of this highly leveraged situation upon the internal return 

on investment (internal Ro!) is seen in Fig. 7 .1-4. The Ro! is zero over the 

first 15 years and only 5.5% over 20 years. The internal Ro!, often called 

the DCF, is defir.ied as the discount rate which makes the lifetime present 

value of the stream of cash returned to t'le investor equal to that of the in­

vestor's cash out-of-pocket stream. In the terminology of Fig. 7.1-2, it is 

the discount rate which makes the present value of the net cash generated, 

line 23, equal to that of the additions to equity, line 8. It is the break-even 

interest rate at which the investor's out-of-pocket payments could be borrowed 

and be exactly repaid by the cash payments returned to the investor. 

For comparison with the case discussed above, a much lower­

leveraged case was run and the results are presented in Figs. 7. 2. 2-1 

through 7. 2. 2-4. The two cases were not intended for direct compari­

son, and they contain some other minor differences. However, the only 

major difference is in the leverage, so that comparison between the two 

is appropriate for present purposes. The initial D/E ratio for this case 

is approximately 1 .5, i.e., about 60% debt and 40% equity (F_ig. 7 .2.2-3, 

line 7), with straight-line depreciation. After the initial investment cre­

dits expire in 1981, additions to capital are funded by long-term borrow­

ing (Fig. 7. 2. 2 ··2, lines 7 and 8). The effect is seen in Fig. 7. 2. 2-1 . 

There is nc unused tax loss carry-forward (line 1 8, sheet 3), atid 

only $6.3 million of unused investment credits (line 22, sheet 3), all 

of which arises from year 0 (line 22, sheet 1). From Fig. 7.2.2-4, 
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Fig. 7.2.2-3, sheet 1 
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the 20-year internal Ro I or DCF has almost doubled to 10. 43%. By 

loweri.ng the initi.al D/E ratio until all the investment credit is used, 

this return could be further improved. 

Now, it is important to note that the life of an investment cre­

dit is seven years. Thus, if the payback peri.od were seven years, or 

an earning rate of 14.3%, the improvement wo\,.Jld recover all of its , 

investment credit. In these circumstances, the decision to install the 

improvement might be made independently of any tax credits from 

other parts of the pipeline system. But since the maximum allowed 

payout rate is 10%, the improvement cannot be eo11sidered as ~stand­

alone decision. 

If an improvement is proposed as part of the original plant, 

then the initial investment credit is increased by the co3t: of the im­

provement. The result is to further increase the problem of recover­

ing the credit, and as has been seen above, the solution lies in reducing 

the D/E rc;i.tio. And sinc'i the Cl""Cdit for U1e improvement cannot be 

recovered in seven years, the ar-nount of the equity must be increased 

by rnore than just the cost of the improvement. While this may be 

acceptable in principle) it has the effect ur forcing the operator fur··ther· 

into the banking business. To rin Qperatnr who w.;i.nL:.;i ti) 1·.1vir:F::'nt!"'atc on 

the pipeline business, this may not be acceptable for a number of 

reasons, one of which might be tl-iat he cannot afford to be his own 

canker. 

The retrofit situQ.tion mAy be quite different. Afte'f' the recovery 

of initi.a.l invesUmmt credits and loss carry-forwards has been resolvnd., 

it may be possible to install the improvement without losing any other 

investment credits then on the books or anticipated. And, as has been 

seen in the previous section, i.f this is done with borrowed capital, the 

Rol associated with the investment may be extremely high. 
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7. 2. 3 ICC Profit Limitation 

The distinctions between ICC and FPC rules were 

briefly identified in Section 7 .1 above. To explore more quantitatively 

the effects of these differences, two sets of comparison cases were 

run. None of these cases is identical with those previously presented, 

but among themselves. they are identical in all respects except in the 

comparison variables. A 10% limit on profit was taken, with initial 

equity of 40%. Both 8% and 10% interest rates were used. The result­

ing RoI's are presented below. 

Internal RoI (DCF) 

FPC ICC 

Interest (%) 8 .10 8 10 

10 years 7.34 3.34 14.56 13.47 

15 years 10.98 7.27 17.86 16.98 

20 years 12.43 9.04 18. 82 18.02 

As would be expected, when the interest rate equals the profit 

limit, the FPC case does very poorly because of the difference in treat­

ment of interest expense. This case probably represents an overly 

severe situation. That is to say, in actual practice a gas pipeline wit:-1 

40% equity which had to pay 10% for money would be able to_ obtain approval 

for a better rate of return. The 8% interest case, on the other hand, pro­

bably represents something better than could be expected, and the rela­

tive advantage under ICC rules is accordingly much less. 

The small difference in RoI's under ICC rules between two such 

drastically different interest rates is illustrative of the fact that once 

the 10% limit on return is reach.ed, there is little more that can be done 

to improve matters. 
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7. 2 .4 Modifications of the Regulatory System 

A general conclusion which emerges from the preceding 

discussion is that in many cases, possibly a large majority, a pipeline 

operator has little or no financial incentive to adopt energy-conservative 

innovations because of regulatory laws and policies. This observation 

naturally raises the question, what changes in the regulations would provide 

such incentive? Unfortunately, as is clear to the reader who has care.fully 

studied the examples presented, there is no general or straightforward 

answer to that question, al though some suggestions app:=ar to be in order. 

7. 2 .4. 1 The National Replacement Value of Fuel 

Consider first the case of a gas pi.pet ine which 

is i.n the fortunate position of having large reserves. Si.nee the demand for 

gas i.s universally strong, such a pipeline will operate at the FPC-decreed 

limit upon return of approximately 10% of valuation. Even under that 

limitation, such a pipeline, operating at or near capacity, is a very attrac­

tive enterprise, i.. e., it is a cash generator. ThE;: money whi.r.h it yi.a lds 

is likely to be invested in diversification ventures whkh offer prospects 

of return greatly exceeding 10%. In considering an energy-:-conservative 

innovation, the decision may well be reduced to a c~1oice of reinvP.sting i.n 

the pipeline at 1 0% return or of di.versifying at returns considerably ex­

ceeding that. If the decision is based upon the sing.le criterion cf profit, 

energy conservation loses. 

However, the decision may well be based upon several criteria, 

for several reasons. First, good cash generators, like good racehorses, 

deserve ~ood cc;1,re and U!=;tJ.=i.1 ly receive it, even though eac:h such ihdiv1dual 

exper1diture may not be justi~ied by a rigorous tradeoff analysis. Second, 

gas pipeline manaqements in QP.n8ral arQ e;ensitivc to p1··es::.ur·l::!s for energy 

conservation to a degree much greater than t"le economics alone would 

dictate. 
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In the conduct of this study, it has been found that every 

company of the nearly a dozen with whom the subject was discussed 

has a strong and definite pol icy of conserving gas. The policies i.n­

vari.ably emanate from the highest management level, i.. e., president 

and/or board chairman, and in some cases are quite formalized. An 

instance was encountered of an engi.neeri.ng di.rector who was ordered, 

against hi.s recommendation, to proceed wi.th a gas-saving project despite 

a payout which even at current new gas prices required many years. 

There are other reasons why tfie discussion of the earlier 

sections, which proceeded much as though it were the financial vice 

president or controller who would make the determination regarding in­

novations, does r:iot completely reflect the actual case. While a behavior­

istic study of pipeline management has not been a part of the present program, 

the strong impression has been acquired that such decisions lie primarily 

with the operating department. Almost every company has a vice president 

for operations who is responsible for getting the gas to the customers. 

Virtually nothing, no matter hON attractive, economically or otherwise, is 

done to the system if that individual opposes it. Conversely, if the system 

is operating at high throughput, anything that he wants in the system generally 

goes in, provided that its addition to the rate base is acceptable to the FPC. 

The situation with a high throughput gas company, then, will 

generally be that management will be receptive, as a matter of policy, to 

a proposed energy-conservative innovation. The strongest obstacle to ac­

ceptance is likely to be the projected impact upon the quantity and/or re­

liability of deliveries. If the proposal overcomes that obstacle, and if the 

economics are reasonable, the proposal may well be adopted even though 

the return is somewhat less tl1an the best obtainable elsewhere. 

In the case of a line which is operating at low throughput, and 

thus earning less than the al lowed limit upon return, the same general 
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consi.derations apply. The differences are that the economics will be 

more favorable to the innovation because the realized profit on the innova""."' 

ti.on itself can be much greater than the overall limit of approximately 10/{.. 

It must be noted that there are two important operative processes 

in the FPC regulation. First is the effect of the limitation upon return 

(profit) which has been discussed earl i.er. This limitation is appl i.ed as a· 

specified fraction, approximately ten percent, of the valuation (rate base). 

The second operative process is that by which a capital expenditure is 

approved for addi.ti.on to the rate base or valuation. The FPC reviews all 

such additions for reasonableness to ensure that the companies do not inflate 

their rate base and hence their profit. In the case of an energy-conservative 

device, the reasonableness is judged upon an economic study which charges 

gas consumed in pipel i.ne operations to those operations at the pricP. r=ict1_1ally 

paid for the gas. 

Consider now the case of an innovation which meets the company 

criteria. The next step is to obtain FPC approval to add the cost of the 

i.mp1·ove1-i-1enl Lu tt·1e rate base. -rne engineers' tradeoff studies which sup­

port this proposal will use as the cost of gas consumed (or 5;:ivi:;od) tha cost 

which is reflected in their accountants' books. That cost, by FPC rule., is 

the price actually paid for the ga.s e.t i.~ point of entry i1·1to lhe system. In 

many cases, that price reflects 9. reQul;;i.ted prica in O><istenee 1-r·1ai·1y years 

earl i.er when a contract was signed and is an order of magnitude be low 

the new interstate and/or intrastate price. Th1,.~s, worth\/vhile improvomen~ 

n1ay bl::! reje"<:ted simply because the benefit is being compared wit'! what 

it would have been years earlier when the contract was s.igned. 

The way to avoid such rejections is to instruct the companies 

to use as the cost of gas in their economic sfudies justifying additions to 

the rate base, the present replacement value of the gas to the nation as a 

whole. The effect would be to make it easier for eneroy-conservativc 

innovations to enter the rate base. The result would be a national energy 
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savings for which the consumers would pay an increased cost e:qual to t:1e 

amortization of the rate base increase plus approximately 1 0%, th: lc.tter 

amount representing the annual al 10\.ved profit on the rate base: increase. 

This appears to be an eminently fair way to encourage en8rgy 

conservation, and it .is tl-ierefore recommended that further research in-

. to its ramifications be performed so that a definitive legislature recom­

mendation can be developed. And vll ile it requires some (subjective) 

determination of the appropriate replacement value of gas to the nation as 

a whole, its applicatiori is otherwise simple in that, once that value is 

determined, neither the FPC nor the companies are required to do anyt'1ing 

dillerently than at present. The replacement value determination could 

be made by the FEA, or the proposed DoE, and transmitted to the FPC 

and the companies, and the regulatory system would proceed with business 

as usual. 

The foregoing recommendation was developed from consid­

erations relating to gas pipelines. T'ne situation with the oil pipelines 

is simi tar, but with several differences. Besides the different treat­

ment of interest cost discussed in Section 7. 2. 3, there is t>-ie fact that, 

'rather than consuming their own cargo which, in the case of the gas 

lines, is also their own property, the oil lines must purchase their 

pumping energy from others. Even those few product lines using diesel­

driven pumps and therefore consuming cargo directly from the l i.ne usu­

ally do not own the fuel. Thus, conservation of energy in an oil pipe­

line does not permit increased del iveri.es to customers, so that the oil 

line operator does not have that incentive, as is the case-with gas. 

Additionally, while the concept of replacement value of natural 

gas.to the nation as a whole is certainly clear and does not seem excessively 

difficult to apply, the determination of the replacement value of electricity 

is more complex. vVhet~er the electric power plant which powers the 

pumps is fueled by natural gas, petroleum, or coal will certainly mc.ke a 

difference. And since transportation cost of the electric plant fuel is not 
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refle:cted in the liquid pipeline operating cost, as is the case 1.,vith g~, 
... 

location mµst also be considered. Nonetheless, the concept appears to 

hold sufficient merit to justify further research, and it is strongly recom 

mended tt-iat such research be performed. 

7.2.4.2 The Rate Base Allowance 

The concept which has just been intro­

duced regarding a national replacement value for fuel was designed to 

encourage entry of energy-conservative innovations into the rate base. 

However, the basic Hmitation upon the pipeline operator's incentive which 

.derives from the profit limitations still applies .. T'.'le gas pipeline oper"·o.tor 

can stil 1 enjoy a return of only 1 0% on the cost of t be energy-conservative 

device. Tne liquid l i.ne operator is even worse off. The reader will re-

call from Section 3. 1 • 1 . 2 that the consent decree of 1941 limits dividends 

to shipper-owners to 7% of valuation (rate base). Since most of the 

liquid lines are shipper"-owned, the practical effect of the consent decree 

is that most of the products and crude pipeline operators are limited 

to 7~~ profit. 

Now•, if it is desired to st'Lmulate enc:rgy conservation in the 

rnost straightforward way, i.e., by making it more profitable than other­

wise, then a mechanism is needed to allow thP. comp~iG.s to k!i::~p !;Ct"fle or 

the profit, beyond the regular limit, which thP. i:.nF::rgy-con:3.e1-vc.tiv1:: tnno­

vation wi 11 generate. The mechanism should be simple to apply and should 

operate equally for all companies. Also, it appears undesirable to have 

the issue entangled with the income tax laws, which are already an unintel­

ligible maze of needlessly complex and discriminatory provisions and W1 ich 

are a never-ending source of controversy. 

It is propos~d to accomplish the objective and avoid the pitfalls 

identified above through the mechanism of what wi 1l be termed a "rate 

base allowance for energy conserv?-ti.on." Tne basic concept is to allow 

tf-ie operator to make twice his regular profit on an energy conservative 
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innovation. The mechanism is simply to permit an addition to the rate 

base in the form of an allowance which would be equal to the cost of the 

innovation. In other words, for purposes of rate-making valuation the 

innovation would be capitalized, and depreciated, at twice its approved 

(for valuation purposes) cost. Advantages of this approach include the 

fact that, once the allowance is made, no further accounting or auditing 

is necessary. 

It was noted earlier, in Section 7. l, that the ICC valuation (rate­

base) is not established by customary, straightforward accounting pro­

cedures. Table 7 .2.4.2-l shows an example, taken from the public 

record, of =..n actual ICC valuation. It is seen that the process inflates 

the book value depreciable assets to a weighted average between depre­

ciated original cost and depreciated reproduction cost. Thus, a ·new 

addition only raises the rate base by the ratio of original cost less 

depreciation to reproduction cost less depreciation, which in this case 

is 38% of its cost during the first year of its life. Thereafter, its 

part of the rate base is continually escalated to al low for inflation of 

reproduction cost, so that in the last year of its life the fully inflated 

cost is allowed. 

It is also apparent that since the valuation process is applied to 

the entire aggregate assets, the effect of relatively small improvements 

is likely to be lost in tl--ie process noise, and discussions with pipeliners 

confirm this inference. Among the engineering and operating people, 

who do the ground work of justifying such additions, and the middle man­

agement levels, who approve them, the primary concern is RoI, and 

projects rarely stimulate their enthusiasm unless returns above 15% are 

anticipated. Of course, within large projects, which becomes the sub­

ject of discussion oetween operating and financial officers 1 the effect 

upon rate base is sure to be a consideration. 
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Table 7 .2.4.2-1 

Shell Pipe Line Corp. I. C. C. Valuation 
(December 31, 1967) 

.,,.. I~ 

1. Physical property other than land and rights-of-way 

2. 

3. 

a. Reproduction cost new 

b. Reproduction cost new, less depreciation 

c. Percent new 

d. Original cost 

e. Original cost less depreciation (d x c) 

e - 70,321 ,543 

Total $199 1 877,018 

Going concern value - 6% 

61 • R1 A% 

38., 84% 

100.000% 

Present value of rights of way 

. 4. Land: 

5, 

PV $260, 190 
oc 488,386 

$'148,576 .; 2 

Total 

Rounded to 

Issued by Commission 
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$241,689,607 

123,555,475 

51 .122% 

149' 292, 952 

76,321,543 

76' ;377, 052 

29' 142, 61 8 

$105,519,670 

6' 331'180 

2,045,728 

374,288 

786,700 

$115,027,566 

$115,027j600 

$115,028,300 



It is also recognized that a considerable amount of other. research 

is necessary to develop a. definitive proposal for legislation to accomplish 

t'le objective or providing incentive for pipeline energy conservation. 

Similarly, t'le other new regul"atory concept that vvas presented in Section 

7 .2.4.1 also requires further research. It is strongly recommended 

that such research be performed. 

7 .2.4.3 Recommendations for Further Research 

Tne preceding recommendations addressed 

only the objective of stimulation of capital investment for energy con­

servation. As was noted, strong advantages of the mechanisms pro­

posed are: 

(1) Only a single change in the law is needed. Once t'le improve­

ment has been admitted to the rate base and the rate base allowance 

has been granted, it is not necessary to change anything else. The 

FPC and ICC regulations, and the consent decree, still apply and in 

the same way. 

(2) No change in procedures is needed. The FPC and ICC con­

tinue to evalua~e justifications for rate base additions in exactly the 

same way, without ch~ging any of their procedures. 

However, in t'le area of energy-conservative operational techniques 

no such straightforward mechanism was found. For example, if an 

additive was developed t'lat would reduce friction and save energy, it 

would not require any significant capital investment - only t'le additional 

operating cost of buying the additive. Another example is the royalty on 

computer software to optimize pump use (see SSS-R-77..:-3025 of this 

series, discuss.ion of pump motors and duty cycles). At present such 

improvements simply are not adopted until they justify themselves at 

whatever price is being charged on the books for energy. A straight­

forward mechanism for encouraging such devices at the true national 

value of energy is needed, but has not been found thus far in this study . 

.Further researc:. is strongly recommended. 
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