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ABSTRACT

This report is one of a series of preliminary
reports describing the laws and regulatory programs of the
United States and each of the 50 states affecting the siting
and operation of energy generating facilities likely to be
used in Integfated Community Energy Systems (ICES). Public
utility regulatory statutes, energy facility siting programs,
and municipal franchising authority are examined to identify
how they may impact on the ability of an organization, |
whether or not it be a regulated utility, to construct and
operate aﬁ ICES.

This report describes laws and regulatory programs
in Nevada. Subsequent reports will (1) describe public
utility rate regulatory procedures and practices as they
might affect an ICES, (2) analyze each of the aforementioned
regulatory programs to identify impediments to the develop-
ment of ICES and (3) recommend potential changes in legis-
lation and regulatory practices and procedures to overcome

such impediments.
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CHAPTER . 1

INTRODUCTION

One response to current concerns about the adequacy

of the nation's energy supplies is to make more efficient use

of existing energy sources. The United States Department of
Energy (DOE) has funded research, development and demonstra-
tion programs to determine the feasibility of applying proven
cogeneration technologiés in decentralized energy systems,
known as Integratéd Community Energy Systems (ICES), to
provide heating, cooling and electrical services to entire
"communities" in an energy conserving and economic manner.

The relevant "community" which will be appropriate
for ICES development will typically consist of a combination
of current energy "wasters" -- i1.e., installations with large
energy conversion facilities which now exhaust usable amounts
of waste heat or mechanical energy -- and current energy
users =-- i.e., commercial or residential structures which
currently obtain electricity and gas from a traditional
central utility and convert bart of it on customer premises
to space heating and cooliné purposes.

‘in'most current applications, energy conversion
facilities burn fuels such as coal, oil or natural gas to
produce a single energy. stream, such as process steam or

electricity, for wvarious industrial processes or for sale to

other parties. However, the technology exists to produce




more than one energy stream from most energy conversion
processes so that the.input of a given amount of fuel could
lead to the production and use of far more usable energy than
1s presently produced; This technology is the foundation of
the ICES concept. ‘Curreht examples of the technology can be
found on university campuses, industrial or hospital
complexes and other developments where a central power plant
provides not only electricity but also thermal energy to the
relevant community.

It is generally assumed by DOE that ICES will be
designed to produce sufficient thermal energy to meet all the
demands of the relevant community. Wwith a given level of
thermal energy output, an ICES generation facility will be
capable of producing a level of electricity which may or may
not coincide with thevdemana for electficity in the community
at that time. Thus, an ICES will also be interconnected with
the existing electric utility grid. Through an
-interconnection, the ICES will be able to purchase elec-
tricity when its community's need for electricity exceeds the
amount can be produced from the level of operations needed to
meet the community's thermal needs. In addition, when
operations to meet thermél needs result in generation of more
electricity than necessary for the ICES community, the ICES
will be able to sell excess electricity through the

interconnection with the grid.’




ICES may téke a variety of forms, from a single
owner-user such as massive industrial complex br university
campus where all energy.génerated is used by the owner
without sales to other customers, to a large residential
community in which a central power plant produces heat and -
electricity which is sold at retail to residents of the
community. Since successful operation of an ICES presupposes
that the ICES will be able to use'or sell all energy produced,
it can be anticipated that all ICES will at some point seek to
sell energy to customers ér to the electric utility grid from
which the electricity will be sold to customers. By their
very nature ICES are likely to be public utilities under the
laws of many, or . even all, states.

The Chicago law firm of Ross, Hardies, O'Keefe,
Babcock & Parsons has undertaken a contract with the Depart-
menp of Energy to identify impediments to the implementation
of the ICES concept found in existing institutional
structures established to regulate <the construction and
operation of ‘traditional public utilities which would
normally be the suppliers to a community of the type of
energy produced by an ICES. |

These structures have been developed in light of
policy decisions which have determined ' that the most
effective means of prqviding utility services to the public
is by means of regulated monopolies serving areas large

enough to permit economies of scale while avoiding wasteful




~duplication of production and. delivery facilities. These
~ existing institutional structures have led to an energy
delivery system characterized by the construction and

operation of large central power piants, in many cases some
distance from the principal population centers beiﬁg served.

In contrast, effective implementation of ICES
depends to some extent upon the concept of small scale
operations supplying a limited market in an area which may
already be served by one or more traditional suppliers of
similar utility services. ICES may in many instances involve
both existing regulated utilities and a variety of non-
utility energy producers and consumers who have not tradi-
tionally been Subject to public utility type regulation. It
will also require a variety of non-traditional relationships
between existing regulated utilities and non-regulated energy
producers and consumers.

Ross, Hardies, O'Keefe, Babcock & Parsons 1is being
assisted‘ in this study by Deloitte Haskins & Sells,
indépendeht public accountants, Hittman Associates, Inc.,
engineering consultants, and Professor Edmund. Kitch,
Professor of Law at the University of Chicago Law School.

The purpose of this report is to generally describe
the existing programs of public utility regulatioh, energy
facility siting and municipal franchising likely to relate to
-the development and operation of an ICES, and the con-

struction of ICES facilities in Nevada. Attention is given




to the problems of the entry of an ICES into a_markét for
energy which Has traditionally been characterized by a form
Qf regulated monopoly where only one utility has been aufh-
implementatioﬁ of the ICES concept and a series of recom-
mendations for responding to those impediments. orized to
serve a given area and to.the necessary relationships between
the ICES and the existing utility. In many jurisdictions
legal issues similar to those 1likely to arise in the
implementation of the ICES concept have not previously been
faced. Thus, this report cannot give definitive guidance as
to what will in fact be the resbonse of existing institutions
when faced with the issues  arising from efforts at ICES
implementation. Rather, this report is descriptive of
present institutional frameworks as reflected in the public
record.

Further reports are being prepared describing the
determination and apportionﬁent of relevant costs of service,
rates of return and rate structures for the sale and purchase
of energy by an ICES. Impediments presented by existing
institutional mechanisms to development of ICES will be
identified -and analyzed. In addition to identifying the
exlisting institutional mechanisms and the problems they
present to implementation of ICES, future reports will
suggest possible modifications of existing statutes, regu-
lations and regulatory practices to minimize impediments to

ICES.




This report iS»one.of'a series of preliminary
reports covering the laws pf all 5O states and the federal
government. In addition to the reports on individual states,
Ross,; Hardies, O'Keefe, Babcock & Parsons 1is prepariﬁg a
summary report which will provide a national overview of the
existing regulatory mechanisms and impediments to effective
‘implementation of thé ICES - concept . and a series of

recommendations for résponding to those impediments.




CHAPTER 2

REGULATION OF PUBLIC UTILITIES IN NEVADA

I. PUBLIC AGENCIES WHICH REGULATE PUBLIC UTILITIES

The authority to regulate the operations of public
utilities in Nevada is vested generally in the Public Service
Commission (Commission)L The Commission is comprised of three
members appointed by the governor to four year'terms.l/ One
of the ﬁembers‘is designated by the governor to act as chair-
man ahd serveé in that capacity at the pleasure of the governor.g/
Comﬁissiohers must be free‘froﬁ employmeﬁt or peéuniary interests
‘which are incompatible with the duties of the Commissionag/
| Within the purview of its powers, the authority of
the Commission supercedes that of local_governments.é/ ‘Local
governments play a role in regulating public utiiities only
through the exercise of their éoning and franchising powers.

In addition, municipally-owned utilities are totally exempt
from Commission control.i/ No specific procedure is provided
by which the decisions of locai‘governménts regarding utilities

may be reviewed by the Commission.

IT. JURISDICTION OF THE COMMISSION

The jurisdiction of the Commission extends to all
"public utilities," which are defined to include:

any person, partnership, corporation, company, '
association, their lessees, trustees, or receivers.
. . that now or hereafter may own, operate, or
control. . . . any plant or equipment, within the



state for the production, delivery, or furnishing
for or to other persons, firms, associations, or
corporations, private or municipal, heat, gas, coal
slurry, light, power in any form or by any agency,
water for business, manufacturing, agricultural, or
household use, or sewerage service, whether within
the limits of municipalities, towns, villages, or .
elsewhere. 6/

The Nevada Attorney General has opined that a provider of air
conaitioning was not a public utility within th? scope of this
definifion.Z/ |
The facilities subject to Commission jurisdiction
are defined in terms of "any plant or equipment, or any part
of a plant or equipment, . . . for . . . production, deliQery,
or furnishing" the jurisdictional services.g/ This provision
is broad enough to provide the Commission with authority to
regulate all facilities involved in the furnishing of the
"jurisdictional services. For example, in Steamboat Canal Co.

" v. Garrison, . the court held that a ditch used to supply

wéter for agricultural purposes was a public utility "plant"
and subject to Commission jurisdiction, even though no machinery
the public dependent upon such services.
There is no statutory requirement that there be a
sale or the recéipt of compensation for a service to be sub-
ject to Commission jurisdiction. Theistatute requires only
that the service be furnished for or to "other" persons,
fifms, associatiéns, or corporations.lg/ Thus, there is no

statutory basis for a distinction between direct and indirect

sales. 1In fact, several statutory provisions regarding sales




of surplus energy by non-public utilities.and purchases of
surplus energy by public utilities indicates that the legis-
" lature envisioned Commission regulation of‘indirect sales.ll/
There is also no specific statutory requirement that
services be provided to the public at large or thaﬁ utility
facilities be dedicated to public use. A public utility,

however, must supply its services to other "persons, firms,

associations, or corporations," indicating that more than one
12/ o

user mﬁst be involved. This definition is clarified somewhat
in opinions of the.NevadaAAttorhey Genefal. In one opinion,
for'ekample, the provision of electrical power to 60 tenants
by the landlord of a shopping mali was regardéd as sufficient
to establish Commission jurisdictiqn.ié/ The opinion treated
as irreleﬁant.the fact that the electricity was furnished by a
"total energy plént" supplying ﬁore than one' service, that the
shopping mall was entirely located on private property, and a
landlord-tenant relationship was involved. It .stressed,
instead, that the tenahts were a "captive public" entitled to
the protection of the Commission. The opinion further stated
fhat "the 'public' need not include the state or even an
entire community'. . - the 'public'.need~only comprise a
minimum of two persons;"lé/ However, the Attorney General has
stated that the Commission has no authority over a power
company selling electriii;ynto only one cﬁstomer on a long-

5

term contractual basis.

A utility which is not a "public utility" subject



to the Commission's jurisdiction may, nevertheless be required
to obtain Commission approval of sales of its surplus output.lé/
A person, company, corporation, or association that is not
"engaged in business ‘as a public utility" and which does not
"furnish,,seli, produce, or deliver to others light, heat,

power or water under a franchise received from the state or

from any county or municipality within the state" can "sell,

- produce, furnish, and deliver" its surplus light,.heat,

powér, or water to others only if it first applies to the

17/
Commission. The

. make the utility a

would hinge upon a

sale of surplus power would not by itself
"public utility" but approval of the sale

finding by the Commission that it-would

18/

‘serve the public interest. Similarly, a public utility

may purchase surplus "water or electric current for resale
or for purposes other than its own use" only if it firsf
receives Commission approval.ig/

A public utility, on the otﬁer hand, will probébly
be subject to the siting jurisdiction of the Commission even
if it serves only one customer. The Commission can conﬁrol

the locations of plants and equipment used "directly or indirectiy"

for the generation and transmission of electricity that is not
' 20/ -

"wholly‘consumed on the premises of and by the producer ﬁhereof."
Once the site of a utility facility has been gpproved, it must

be "constructed, operated, and maintained in accordanée with

the permit issued by ;he Commission, along with any "terms,

21/
conditions, and modifications contained therein." The



scope of the Commission's jurisdiétion under this provision 1is
unclear, however. .

Certaih types of utilities are exempted to varying
degrées from Commission jurisdiction. For example, "every
cooperative association or nonprofit cor?oration or association
and evefy supplier of services described in Chapter 704 ([Regu-
lation-of Public Utilities] supplying such service for the use
of its own members only" is partially e#empt from Commission
jurisdiction.gz/ These entities must obtain certificates of
convenience and ne¢essity prior to initiating operations, and
they are required to furnish the Commission with whatever
books, records,'and accounts it requests.;é/ They are explicitly'
exempted, however, from other regulatory powers of the CommissiOn.Zi/'
Thus, these entities avoid regtlatiqn of rates by the Commission.

In addition; the Commission doeé not exercise its
regulatory authority over municipally-owned or operated utilities.
Municipalities are explicitly‘exempted from the requirement of
obtaining a certificate of convenience and necessity;gé/ A
Commission spokesman stated that, because of the express

exemption from its certificating authority, the Commission has

not sought to exercise its general regulétory powers over
' 26/

those utility services that are municipally-owned or operated.

Nevada courts have narrowly construed this exemptibn, however.
. 27/
For example, in White Pine Power Dist. No. 9 v. Publ. Serv. Comm'n,

the plaintiff, a public power district which lacked a certi-

ficate of convenience and necessity, was denied standing to



challenge a Commission decision‘approving the sale of utility
facilities to one of its competitors. The court reasoned that
a "municipal power district" (a public;corporation organized

to suppiy power within a municipality) was not a "municipality"
as the term is used in the statute. The state attornéy geheral
similarly stated that watér and sanitétion districts are not
municibalitie5~and, therefore, are not exempt"frpm the juris-
diction of the Commission-zg/

II1I. POWERS OF THE COMMISSION

The Commission 'is vested with "full power of super-
vision, regulation, and cOntrolJ of public utilities.gg/ In
addition, the Commission-is authorized to investigate compléints
(that the division of consﬁmer relations is unable to resolve)
regarding "any'regulatibn, measurements, practice or act
affecting or relating to .. . . the production, transmission,
or delivery or furnishihg of heat, light . . . water, or
power, or any service in connection therewith or the transmission
thereof.“ég/ These provisioﬁs provide the Commission with a
bread statuﬁory basis from which to exercise control'ovér
virtually all of the activitiés of public utilities.

| In addition to this general $upervisory authority,
the Commission has'been‘granted'numerous specific powers.
One such power is the power to regglate rates; tolls, and
charges. Public utilities are required to file schedules witgl/

the Commission showing all the charges they have established.

No change can thereafter be made in any schedule of rates or




32/
charges "except upon 30 days notice to the Commission." .

The Commission may, either upon complaint or upon its own
motion, "enter upon an investigation or, upon reasonable

‘notice, enter upon a hearing concerning the propriety of any

. 33/
such charges."  After an investigation and hearing, the -

Commission is authorized to "fix and order substituted there-

fore such rate or rates, tolls, charges, or schedules as shall
_ 34/ )
be just and reasonable."

The Commission has the power to regulate standards

of service. Every public utility is required to furnish
35/ '
"reasonably adequate service." If after investigation and

a hearing, the Commission finds:

that any regulation, measurement, practice, act or
service complained of is unjust, unreasonable,
insufficient, preferential, unjustly discriminatory
or otherwise in violation of the provision of

(Chapter 704) or if it be found that the service is
inadequate, or that any reasonable service cannot be
obtained, the Commission shall have the power to '
substitute therefor such other regulations, practices,
services or acts and make such order relating

thereto as may be just and reasonable. 36/

The Commission is also empowered to establish standards

for the measurement of quality, pressﬁre, voltage, or the
37/ , '
‘like; to prescribé standards for the use, operation, and
' . : 38/
maintenance of ‘electric wires and poles; to determine and

Aofder-necessary repairs of all property used in public utility
39/
service;  and to regulate the manner in which power lines
‘ . 40/
and pipelines cross or connect with other such lines. No

public utility may restrict or abandon service without Commission

41/
approval.




In addition to the above powers, the Commission has

express authority to prescribe a system of accounts and require
42/ to regulate #he issuance of securities
by Nevada corporations;éé/ to approve the merger of a subsidiary
with a public utility~corporation;££/ to control a transfer of

a variety of reports:;

- stock that amounts to 15% or more'of the common stock or that

would result in a change in the corporate control of a public
' 45/ :
utility; to control the siting of a variety of utility
: 46/

facilities;—f and to control the initiation of public utility
operations by the grant or denial of a certificate of public
convenience and necessity.éZ/ The Commission also has con-

siderable rule-making authorityf It is authorized to promulgate -

“all "necessary and reasonable rules and regulations governing

the procedure, administration, and enforcement of the provisions
.. 48/ :
n

of [Chapterb7d4]

IV. AUTHORITY TO ASSIGN RIGHTS TO PROVIDE SERVICE IN A

GIVEN AREA

A. Generally
A certificate of public convenience and necessity
from the Commissién is a prerequisite to the initiation of
public utility operations in Nevada. All public utilities are
required to secufe such a qertificate prior. to beginning
operations or the construction of any "line, plant, or system
or any extension of‘a line,'plant or system.ég/ No certificate

is required, however, for extensions as long as the utility

operates only within a service area previously established for




it by the Commission which is not already served by a pdblic

50/ ,
utility of like character.  Municipalities constructing,

leasing, operating, or maintaining their own utility services
‘ ‘ 51/
are totally exempt from the Commission's certificating authority.

B. Competition
If the Commission finds, after a hegring, that there
will be a duplication of service by public utilities within a
given area, it must in its discretion,
either issue a certificate of public convenience and
necessity assigning specific territories to one or
to each of such utilities, or, by certificate of
public convenience and necessity, otherwise define
the conditions of rendering service and construction, .
extensions within such territories, and shall order
the elimination of such duplication. 52/
It, therefore, has authority to issue exclusive certificates’
and to prevent more than one public utility from serving the
same area. A Commission spokesman confirmed that tHe Com-
mission's policy is to avoid competition among utilities in
53/
the same area. The Commission can, however, eliminate
duplication by conditioning the terms of service as well as
granting exclusive certificates,. which indicates that it may

be able to arrange an equitable distribution of customers.

C. ~ Certificating Procedure

The statutory procedure for obtaining a certificate

of public convenience requires that the applicant "furnish
T A : - : , 54/
evidence of its corporate character and of its franchise."

The Commission can conduct any investigation necessary to

determine the propriety of granting the requested certificate




and will generally hold a public hearing before making its
55/ _ |
determination.. = The Commission may, however, dispense with

the hearing if it receives no protest against granting the
56/ ~
certificate. - The Commission will grant the certificate if

it determines that the operation or construction will serve
' 57/
"the present or future public convenience or necessity."

D. Service Area Disputes

The Commission has the authority to resolve service
area disputes. Proceedings to resolve these disputes may be

instituted by the filing of a complaint by an aggrieved party
58/
or on the Commission's motion. The Commission will resolve
59/

service area disputes after a hearing on the issues presented.

E. Transfer of Franchises and Abandonment of Service
No public utility may abandon: or restrict service
unless the abandonment or restriction is approved by the Com-
mission after a hearing.ég/ No criteria for the approval of
an abandonment of service have been enumerated. The Commission
must also approve the transfer of a certificate of public
convenience.éi/ Before approving the transfer of a certifi-

cate, however, the Commission is directed to consider:

a. - the utility service performed by the transferor
and the proposed utility service of the transferee;

b. other authorized utility services in the area;

and

c. whether the transferee is fit, willing; and

able to perform the services of a public utility.
62/ -

In any case, the Commission may, when granting or transferring




a certificate, impose such terms and conditicons as the public

63/
convenience and necessity may require.

V. . APPEALS OF REGULATORY DECISIONS

Although no provision is made for rehearing by the

N

Commission, any interested party may appeal an order of-the 

Commission fixing rates or an order fixing any regulations,

practices or services.: Appeals are taken to the district

court and must be filed within ninety days of entry of the
64/
order.” = This provision has been interpreted as allowing
65/
appeals of final orders only.

Any party to the appeal may introduce evidence in
addition to that contained in the transcript of the Commission
66/ . .

proceedings. However, if new evidence 'is introduced, pro-*

ceedings must be stayed for thirty days to allow the Commission

to consider the new evidence unless-the parties to the proceedings

67/
stipulate to the contrary.  The Commission may modify its

~ order based on the new evidence and report its action to the

68/ '
court within twenty-five days. An appeal from the decision

of the district courtAmay be taken within sixty days to the
o : : 69/
supreme court "as in other civil actions.”
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CHAPTER 3

SITING OF ENERGY FACILITIES IN NEVADA

I. PUBLIC AGENCIES WHICH ADMINISTER SITING LAWS

i

The Nevada Utility Environmental Protection Act

(the Siting Act) is the principal statute governing the
siting of energy facilities. The Siting Act is administered
by the Public Service Commission.

The provisions of the Siting Act and the powers of
the Commissioh are not preemptive. Rather, the Commission is
intended to provide'a forum for the efficient and exéeditious'
handling of such matters.g/ Control-overvsiting is retained
by those state and localiagencies with authority to plan and
regulate development geﬁerally. The'most important of these
ragencies are the Department of Conservation and Natural
Resources (including the state Environmental Commission), the
Department of Highways, the state Conservation Commission and
local governments. Apart ffom their independent approval:
powers, the Environmental Cdmmission, interested local govern-
ments, certain non-profit corporations and individuals may
directly participate as parties in permit proceedings before
the Commission.é/

II. JURISDICTION OF THE COMMISSION

The Siting Act provides that "no public utility

shall . . . commence to construct a utility facility in the




state without first having obtained a permit therefor from
. 4/
the Commission."

"Public utility" is defined to include the definition

" in the general public utility chapter, which includes any plant

or equipment, or any part of a plant or equipment, within the

.state for the production, delivery, or furnishing for or to

other persons, firms, associations, or’corporations, private

or municipal, heat . . . power -in any form,'.'. . water for
business, manufacturing . . . within the limits of municipali-
ties, towns, or Vi;lages, or elsewhere."é/ 4The‘definition

of pubiic utility is broadened under the Siting Act to include.
"any plaht or equipment within this state used directly or
indiréctly fof-the generation and transmission of electrical
energy, except plants or equipment used to generate electrical
energy that is wholly consumed on the premises of and by the.
producer thereof."é/

Persons subject to thevsiting'Act are defined to in-

clude "any individual, group, -firm, partnership, corporation,

.cooperative,  association, government subdivision, government

agency, local government, or other organizatioﬁ." However,

the Commission has not sought to exercise jurisdiction over the
siting of municipally owned facilities.g/ The reason for this
is most likely'related to the Commission's historical lack of

regulatory jurisdiction over municipally owned utilities under

other statutes granting the Commission jurisdiction. See




Chaéter 2 for a discussion of the Commission's other perrs
ahd its jurisdiction.

The "utility facilities" which a public utility may
not commence to construct without‘Commiésion approval include
elect;ic generating plants and their associated facilitiés;
electric transmiésion lines and their associated facilities
with a designed capacity of at least 60 kilovolts .(and not
subject to undergrounding by local ordinance when constructed
outside incorporated cities); gas transmission lines, storage
plants, compressor stations, and their associated facilities
(when constructed outside incorporated cities); and waterl
storage and transmission facilities.g/

"Commence ﬁo,construct" is also defined b;oadly.

It includes any "clearing of land, excavation, or other action
which would adversely affect the natural environment of the
site or route of a utility facility, but does not include
changes needed for temporary use of sites or routes for non-
utility purposes, or uses in securing4geolbgical data; includ-
ing necessary borings to ascertain foundation conditions.";g/
The replacement of an existing facility by a'comparable one
(as determined by the Commission) ié specially exempted by

a separate provision. |

An exemption from the Commission's siting jurisdic-
tion is made for facilities‘that were in operation as of

12/
July 1, 1971.”  Further exemptions are provided if, prior



to July l,'l97l, an application for approval of construction
was made to any federal, state, regional, or local governmental
agency possessing siting authority comparable to that of the
'Commission,lé/ or if construction was actually approved by
any governmental agency and debts were incurred to finance'it
prior to July 1, 197l.£i/' The location of facilities over
which an agency of the federal government has exclusive juris-
diction are also exempt from Commission control.lé/ |

The Commission also has authority to monitor the
operaﬁions of abproved facilities to insure compliance with
the terms of the permits issued. Those'utility facilities

falling under the terms of the Siting Act must be "constructed,

operated, and maintained in conformity with such permit and
16/

_any.terms,.conditions and modifications contained .therein."
The Commission has broad rule-making powefs. Appli-
cants must submit such information as the Commission may "by
regulation or order" require.ll/ In addition, the Commission
is authorized to "make necessary and reasonable rules and
regulatiohs governing the procedure, administration, snd
enforcement of the provisions" of the chapter within which
the Siting Act is codifiéd.iﬁ/' Rules that<hsve been adopted
thus far, however, are entirely procedural in nature,  and
do not further define the Commission's jurisdiction.lg/

As noted, the provisions of the Sifing Act do not

preempt or supersede other state and local requirements.



Before the Commission may grant a permit for the construction

of a utility facility, it must find that the location conforms
' 20/

~to all other applicable laws and regulations. The Nevada

"Environmental Commission, local governments "in the area in

which'any portion of such facility is to be located,"-residents

of interested communities, and environmental groups may all
' : 21/

participate as of right in hearings under the Siting Act.
There are no provisions, however, regarding the emphasis the

Commission must give to recommendations made by such agencies,

groups and persons.

III. CERTIFICATION PROCEDURES

An application for a permit under the Siting Act

must include a description of the location of the‘proposed

facility, a summary of any studies regarding the prdjected
environmental impact of the facility, a statement exblaining

the need for the faciiity, and a description.of reasonable

alternative locations. = The applicant must furnish whatever

additional information the Commission may require, but adminis-

trative regulations or guidelines in this regard have not
o 23/ ’ ‘ .
yet been promulgated.” = The application must be accompanied

(4

by proof of service "of a copy on the clerk of each local

governmeht in the area in which any portion of the facility
‘ 24/ '
is to be located." It must also provide proof of newspaper

publication of a summary of the application in the area where

25/

the facility is proposed to be located. A copy of the




Commission.

application must be filed as well with.the Nevada Environmental
26/ | '
The Commission may dispense with a hearing under

the Siting Act if no objection to the granting of a permit has

been filed on behalf of any interested party within 45 days
27/

aftér notice was provided. In all other cases the Commis—
sion must hold a heéring in order to evaluate an application.
NoAstatutory time limits are imposed uéon the Commission
within which it must hold.the’hearing or render its final
decision. A spokesman for the Commission has confirmed that
the Commission has not bound itself by regulation to act»within
any specified time.gg/ The hearing is conducted according to
rules promulgated by the Commission.zg/

"The Siting Act contains procedures for judicial review

'separate from those undef the general public utility chapters

discussed in Chapter 2, above. A party aggrieved by any order
issued by the Commission on an. application for a permit under
the Siting Act may seek a‘fehéaring Wigﬁih is aays;ég/ A party
aggrieved by the "final order of the Commission on rehearing” |
hay obtain judicial review by filing a complaint in district
court within .30 days. The scope of review on appeal is limited

to whether the opinion and order of the Commission are:

(a) In conformity with the constitution and
laws of Nevada and the United States;

(b) Supported by substantial evidence in
the record;



(c) Made in accordance with the procedures
set forth in the [Siting Act] or an established
order, rule_or regulation of the Commission; and

(d)- Arbitrary, capricious,lor an abuse of
discretion.31l/

IVv. CERTIFICATION STANDARDS
| | Thé,législative purpose underlying the Siting Act is

to estabiish an orderly and efficient process for insuring
that essential energy facilities are located and constructed
with minimal adverse effect upon the environment.ég/ The
grant of a permit for the construction, oberatioh, and main-
tenance 6f a utilitylfacility by the Commission is made con-
tingent upon its finding:. |

(a) The baéis of the need of the facility;

(b) The nature of the probable environmental
impact;

(c) - That the facility represents the minimum
adverse environmental impact, considering the
available technology, the economics of the various
alternatives and other pertinent considerations;

, (d) That the location of the facility as
proposed conforms to applicable state and local
laws and regulations issued. thereunder; and

(e) That the facility will serve the public
interest.33/

If the Commission determines that the location of

a proposed facility should be modified, it may condition its
: 34/

permit in an appropriate manner. In addition, if a pro-

posed facility involves the generation of electricity for

export outside the state, the Commission may condition the




grant ofrthe permit upon an agreement by the public utility

to make an amount of electrical power available for use within
35/

‘the state. As noted, there is no provision specifying what
weight,'if any, the Commission must give to the views of the |
parties which méy éerticipate at the Commission's hearing on
“the perhit applieation.

V. LOCATION AND PLANNING OF DEVELOPMENTS GENERALLY

In addition to receiving a permit from the Commission
under the Siting Act, the develoéer of a power plant may have‘.
to meet the requirements of several state agencies andvlocal
governments.

A. Environmental Commission

Subsumed within the Department of Conservation and

Natural Resources for administrative purposes, the Environmental .-

‘Commission is authorized to require the registration of all
sources of air pollution ana to require that written notice be
provided prior to the construction, installation, alteration
or estabiishment of any such source.éﬁ/ It may prohibit the
construction of any source of air poliution that does not meet
the appropriate emission standards,él/ and it may require that
an appropriate operating permit be obtained{

The Environmentel'Commission is also'authorized‘to
establish standards for the discharge of water pollutants.ég/
Without a valid water pellution permit, it is unlawful for

anyone to discharge from a pipe, ditch, channel, tunnel, con-




dult or similar source any pollutant, including heat, lnto
40/
the waters of the state.

B. Division of State Lands

The Division of State Lands of the Department of

Conservation and Natural Resources functions as a state land
41/ :
use planning agency.

The Division of State Planning has no permitting
authority. Rather, it is responsible for:

l.  Preparation and continuing revision of
a statewide inventory of the land and natural
resources of the state;

2. Compilation and continuing revision of
data, on a statewide basis, related to population
densities and trends, economic characteristics
and projections, environmental conditions and
trends, and directions and extent of urban and
rural growth;

3. Projections of the nature and quantity
of land needed and suitable for various public,
quasi-public and private uses; and
4. Preparation and continuing revision of
an inventory of environmental, geological and phy-
sical conditions (including soil types) which in-
fluence the desirability of various uses of land.42/
In the event that an inconsistency develops between the land
use plans of two or more adjacent or overlapping local govern-
‘'ment entities, which are unable to resolve the problem them-
selves, the matter 'is submitted to the state land use planning
43/

agency for a decision.

E. Local Government

Local governments also possess significant control




over the location of developments, including the construction
of energy facilities. The goverhing bodies of cities and
counties are authorized to adopt zoning ordinances to "regu-

late and restrict the erection, construction, reconstruction,
. : ' 44/
alteration, repair or use of buildings, structures, or land."

Such zoning ordinances must be adopted in accordance with a
' 45/ _
land use master plan. . The master plan, when appropriate,

must include "general plans for . . . utilities, and rights—of—
~ 46/
way, easements and facilities therefor." =~ Local governments

may also enact ordinances to regulate, control or prohibit air

47/
pollution.
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CHAPTER 4

FRANCHISING OF PUBLIC UTILITIES IN NEVADA

I. EXPRESS AUTHORITY TO GRANT FRANCHISES

A, Municipalities

Cities and towns in Nevada can incorporate if they

1/

are inhabited by at least 250 voting residents.”  Municipa-

2/

litieé are classified according to size; however, cities
of the first, sec0nd and third classes have been granted
~identical powers.é/ Metropolitan cities, the first city with
a éopulatidn of 75,000 or more located in a couﬁty having a
population of 200,000 or more,é/ are granted powers éomewhat
different ﬁhan those granted other classes.of cities.é/
Cities of the first, second and third classes are
authorized by statute to "provide, bf contract, franchise
or public entérprise, for any utility to be furnished to the
city for the residents thereof."é/ This provision, on its
face, empowers these cities to grant franchises for any
utility purpose. The 6nly limitation on ;ﬁe type of services
on ﬁtilities which can be franchised is that the franchisee
provide "utility" service. In addition, these cities are

-empowered to "provide by lease, contract or franchise . . .

any service -demanded by the inhabitants of the city which

1/

8/

Because cities are authorized to establish any public utility,

is within the power of the city by charter or law to provide."

this too should amount of a comprehensive grant of franchising



authofity.

However, another statute provides that cities of

the first, second and third classes can:
| contract with, authorize, or grant any

person, company or association a. fran-

chise to construct, maintain, and

operate gas, electric, or other

lighting works in the city . . . .9/

This provision strictly limits municipal franchising
authority to the enumerated services and provides further
that "no franchise fof any purpose shall be graﬁted within
any [city of the first, éecond or third class] exdept as

| - herein provided."lg/ This proviso arguably limits municipal

! franéhising powers to those enumerated within this statute.
In light 6f the specific grants of more'compreheﬁsive franchising
-authbrity discussed abbve and a SPecific grant authority to
franchise cable television Operations,lé/ one must assume
that the word "herein" in this prqviso refers to the entire
chapter rather than this section of the chapter. No reported
judicial deciéions have discussed the effect of this proviso.

The statutory grants of. franchising authority to
metropolitan class cities closely parallel the provisions
applicable to cities of the first, second and third classes.

Metropolitan class cities are authorized to "provide, by

contract, franchise, or public enterprise, for any utility
‘ 12/

to be furnished to the city for the inhabitants thereof."

These cities also have ‘authority to provide by franchise

any service which is within the power of the city by law to




13/ '
provide. Like the other classes of cities, metropolitan

cities are authorized to establish any public utility.li/
The combination of these provisions indicates an intent to
grant comprehensive franchising powers to metropolitan
cléss cities. As was the case with cities of the first,
‘'second and third classes, metropolitan clasé cities also
have been gfanted additional specific franchising authority
with respect to specific utility services. These ¢ities
may ﬁgrant franchises to any person, firm, or corporation
to . . . construct, maintain, and operate gas, electric,

or other lighting and heating works in the city."lé/ Unlike
the similar‘proviso applicable to other classes of cities, |
this provisio states that "no franchise for any purpose
shall be granted within the city except as provided in this
chapter."lé/ The wording of this provision‘iends suppdrt
to the interpretation discussed above of the proviso appli-

cable to cities of the first, second and third classes.

Municipalities in Nevada may also be formed by
- 17/

special charters granted by the legislature. In addition
to‘the-pdwers enumerated above, some cities may exercise
franchising powers under their individual charters. For

. 18/
example, in City of North Los Vegas v. Central Telephone Co.,

the city was authorized by charter to "engage in public utility

business or issue franchises for the same."”




B. . Counties

Boards of county commissioners in Nevada are ex-
pressly empowered to grant to any

person, company, corporation, or associa—

tion the franchise, right and privilege

to construct, install, operate, and main-=

tain . . . electric light, heat and power .

lines, gas and water mains . . . and all necessary

or proper appliances used in connection

therewith or appurtenant thereto, in the

streets, alleys, avenues, and other places

in any unincorporated town or city in such

county, and along the public roads and

- highways of such county. 19/

The county franchising authority over electric power lines
is clear. While the authority to grant franchises for
steam lines is not explicit, that authority can reasonably
be implied. .The statutory authority over "water main" fran-.
chises should be broad enough to encompass the piping necessary
for the heating and cooling services of an energy facility.
Such lines would also fall within the terms of the statute
as "appliances" used in "connection" with or "appurtenant" to
a basic electrical service. Steam pipes may even logically
be considered "heat . . . lines;" although the juxtaposition
of "heat" with "electric light . . . and powerlines" indicates
that only electric transmission lines were intended to be
covered by that provision. In addition, boards of county
commissioners are authorized to grant franchises to any

"person, association, or corporation engaged in the ‘business

of supplying electric light, heat, or power in two or more



counties of this state and who or which desires to extend
such business into'any other county or‘counties;"zg/ These
provisions do limit the services which may be franchised by
counties but do not limit the.type of entity which is
eligible for a franchise. Neither are counties limited to

‘granting franchises only to "public utilities" or other

entities providing service for the public use.

.II. PROCEDURES FOR GRANTING FRANCHISES

A, Counties

The basic procedures governing grants of’frah-
chises by counties are established by statute. - To secure
a franchise, an application must be filed with the board of
counﬁy commissioners stating the name of the applicant
and the'length of time for whiéh the franchise is desired;
designating the places Where the franchise is to ke exercised
and;‘if in any unincorporated city or town, the streets
" and other places through, over, under, or along which tﬁe
franchise is sought; and'providing a map or plat delineating,

so far as practicable, the proposed route or right-of-way
' ‘ ; 21/

of any light, heat, or power lines or gas or water méins.
If, hoﬁever, the franchise is sought by an electric utility
supplying service in two or more counties, it may not be
necessary to either map the proposed route of the traﬁsmission
Alines or to identify the actual streets in any unincorporated

22/ :
‘cities or towns through which they may pass.



" chises must bear the expense of publication.

P

If the franchise is to be exercised within an
unincorporated city or town, the application must be

accompanied by a petition in writing signed by a majority
23/
of the resident taxpayers. The taxpayers must own and
24/
pay taxes upon real property within the county.” Notice

and a public hearing must be provided before the county
' _ 25/
board makes its decision regarding a franchise application.”

~

In the case of an application by an electric utility serving

two or more counties, the notice need only be such as the
: 26/
board "may deem reasonable." = In all other cases it must

include newspaper‘publication once ‘a week for four weeks
27/ '

The potential fran-

and posting in three public'places.
‘ 28/

The recipient of a county franchise must also take
oﬁt,a bond, in a’Spm specified by the board, guaranteeing
that construction of the appropriate'transmission lines or
pipelines shall commence by a specified date.‘ In the case
of an electric utility supp;ying light, heat or powef in
two or more counties, construction must begin within six
months.gg/ In all other cases, construction must begin
within 60 dayé.zg/ Upon the granting of a franchise to a
multi-county electrical utility, "the county clerk shall
issue to the grantee a formal franchise for the term so

31/
granted . . . for which a charge of $5 shall be made."




A statutory procedure is also provided for the
extension of franchises granted to multi-county electrical
utilities. A franchisee seeking such an extension.is
required to provide its name, a listing of the counties in
which it operates, the time when the formef franchise was
granted, the unexpired portion of the term thereof, and the
length of time for which the franchise is to be extended
(which together with the unexpired term of the former fran-
chise canndt exceed SO'years).EZ( The county board need
only provide such notice of the applicatién as it deems

e

reasonable and .shall hear any objections and render a deci-
33/
sion at its next regular meeting.” = The extended franchise

is finalized by the issuance of a "formal franchise" by the
' - 34/
county clerk.

B. Munibipalities

Detailed procedures are also provided for the grant
of a franchise by a metropolitan city. The grant must be
made by city's board of commissioners by the passage of ‘an
ordinance;éé/ "Prior to granting a franchise, the board must
adopt a resolution detailing thevname of the applicant and
the purpose, character, terms, time and conditions of the
franchise. The resolution must also establish a date for

a public hearing at which the proposed franchise will be

considered. The resolution must be published at least twice
‘ 36/

The franchise

in the two weeks succeeding its adoption.




may be granted on the date set for the public hearing or at
any board meeting within 35 days after the public hearing.
The procedures by which other municipalities may

grant franchises are not clearly defined. The power to grant
‘ ‘ 37/
franchises is exercised by the cityvcouncil._— No other

procedural requirements are established by statute and,
therefore, the city council "may provide by'ordinance the

manner and details necessary for the full exercise of such’

38/
power.

Municipal ordinances (except for cities of the

. metropolitan class) can embrace only one subject, which must
. 39/ :

be clearly.indicated in the title. .They must be published

once in a newspaper of general circulation at least one week
. ‘40/ i
prior to their adoption. An ordinance does not take effect

until it is signed by the mayor, it once again receives news-
41/

paper publication, and.an additional 20 days have elapsed.

C. Role of Public Service Commission

A certificate of public convenience and necessity
from the state Public Service Commission is not a prereqﬁisite
tvobtaihing a county or municipal ffanchise.v However, if, the
francise is a public utility and is not municipally owned, it
- must obtain a cértificéte.from the Commiséion prior to co?;/

mencing construction of facilities or initiating service.

Proof that the appropriate franchises have been acquired may,




43/

be required by the Commission before granting a certificate.

III. CRITERIA TO BE USED IN EVALUATING A FRANCHISE REQUEST

| Statutory provisions do not éxpressly iimit the
granting of franchises to those holding themselves out as
ready and willing to serve the public at large,;, for utility
purposes. Under certain statutory provisions, franchises
may be granted only to an entity providing specified |
services. | |

Whiie the statutes do not specifically prohibit

the granting of a franchise absent of finding'that the grant
will.sefve the public good, the prdcedures established |
.to- control the granting of franchises suggest that,'as a
practical.matter, such a limitation.is present. County
franchises éannot be granted within an unincorporated
city.br town until the board of commissioners determines'
that a majority of the resident taxpayers have signed
the necessary petition and desire the franchise.éﬁ/
Unlesé the applicant for é fréhchise'provides electrical
service .in more than one county, the board of commissioners
is also required to "fix the terms and prescribe the con-
ditions ﬁnder which the franchise is to be granted, the
'character or kinds of service to be rendered, the maximﬁm
rates to be charged for the service, and other matters

45/
as may be properly connected therewith.”  The obligation
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of the county cémmissioners to protect the publiq interest
in this fashion is relaxed only if the recipient df the
franchise is a public utility (as 'a person, association,
:or corporation supplying eiectricity in two or more
vcounties must inevitably be), in which case the publié
interest is protected by the Commissioh.éé/ The ‘grantee
of a franchise operating in a sihgle county must, moreover,
"provide a plant with all necessary appurtenances of
approved construétioh for the full performaﬁce of his, her,.
their or its franchise duties; rights and obligations,
and for the néeds,Acomfort, and convenience of the inhabi-
tants .of the various unincorpdrated towns and .cities, .
county, or place to which such franchise relates.“iZ/
Thus, county franchises can only be granted under a statu-
tqry scheme that is designed to protect the public interest
and it isvunlikely that such a franchisé could be granted
for purposes not clearly beneficial to the public.

The procedural safeguards established for the
municipal grant of a franchise are less comprehensive but
Suggést a similar result. Metropolitan cities, for example,

are expressly empowered to franchise electrical and heating

works, but they must first hold a public hearing and adopt
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a resolution specifying the "terms, time and conditions of
, 48/
the proposed franchise."

The more géneral,érant of
franchising .authority made to cities of this_class requires
that utility services be furnished "to the city for the
inhabitants thereof."ig/ Other classes of municipalities
may grant franchises for services "demanded by the inhabi-

50/ |
ants,"  "to be furnished to the city for the residents

thereof";él/ or to establish a variety 6f lighting works
which may bé associated with "the privilege of furnishing
"light for the public buildings, streets,‘sidewélks, and
alleys 6f the city."éz/ This statutory framework also
suggests‘that municipal franchises can only be granted in
furtherance of the public interest.

There are no statutory requirements’for obtéining
the -approval of the Commission or for engaging in competitive
bidding prior to the grant of a franchise. Franshisiﬁg has
not been an area of significant litigation in Nevada, and
there are no judicially established standards for evaluating

franchise requests.

Iv. - CHARACTERISTICS OF A FRANCHISE

" A. Duration and Termination

Local government franchises in Nevada are limited

in duration by statute and can only be granted for specifiedv

periods of time. Franchises granted by metropolitan cities
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must also be for a specified period of time and cannot exceed

53/ . ‘
50 years.  Other classes of manicipalities are limited to

the granting of franchises for a duration of 50 years, unless

they are givén greater power under a special legislative
54/
charter.” No procedure is available for the extension of

municipal franchises. Franchises granted to electrical

utilities operating in two or more counties may not exceed
' 55/
50 years in duration.” = They may, however, be extended

under a simplified application proéedufe for as much as an

additional 50 years. All other county franchises are
' - 56/ ‘
limited to 25 years.” All applications for county

franchises must indicate the length of time for which the
57/
franchise is -desired.”

\

B. Exclusivity

Counties are expressly fofbidden to grant exclusive
franchises.ég/ No comparable restriction has been imposed by
statute with respect to the granting of franchises by muni-
cipaiities. Judicial decisions, however, have indicated

that exclusive rights are not favored in Nevada.

For example, in Lake v. Virginia and Truckee R.R.

59/
Co., ‘the plaintiff had been granted an exclusive franchise

by the legislature to operate a toll road across a river.
The court, nevertheless, allowed the railroad to constfuct
its ‘own bridge over the river. It stressed that plaintiff

was under no obligation to provide a{bridge strong enough
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to support trains; A bridge to be used solely for railroad
purposes (even though it might éarry paying passengers) was,
therefore, different from an ordinary bridge and would not
interfere.with‘plaintiff's exclusive right to control othér
means of~transport across the rivér. In Las Vegas Valley

. 60/ - '
Water Dist. v. Michelas,  a public water district attempted

to invade a six-block area élready being supplied with water
undér a certificate of public convenience and necessity issued
by the Commission. The court held'that thé grant of a Com-
mission éertificate did not amoun£ to an exclﬁsive franchise
and refused to enjoin the competition. It reasoned that a
grant of special privileges could be made exclusive only if
specifically authorized by the iegisiature, and since the
public water district was legislatively exempt from Commission
control, it would not be prevented from invading the territory
served by another suppiier.

cC. Other Characteristics

All county franchises are subject to a 2% tax on

the net profits earned through the exercise of the fran-
61/ ; ‘ '
chise.” = Additional conditions regarding the terms of

service may also be imposed by the county board of com-
: 62/
missioners. = All such conditions, except for the 2%

tax and a maximum duration fixed upon franchise grants,
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may, however, be.disallowed by the commission in the case of
public utilities.éi/ The statutes applicable to municipalities
contain no specific authority to impose conditions on franchises.
As has already been indicated, the extent to which
local governments can control.the.initiation of public utility
operations is unclear. The Commission neéd not require that a
franchise be secured prior_to issuing a certificate of public
convenience and-necessity, although it'may do so;éi/ It is
uniikely; however, that the. Commission can override the
refusal of a city or couﬁty to grant a franchise beéause the

Commission has not been expressly granted such authority.

Neither the statutes nor reported case law have

"resolved the issue of whether a local government can pre-

clude operation by.a certificated utility by refusing to grant

a franchise.
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Nev. Rev. Stat. §265.010 (1973).
Id. §§266.055 (1) (2) (3).

Id. §266.05 et seq.

Id. §S5266A.005 - 266A.555 (1977).
Id. §266A.015 (b). |
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Id. §268.081 (1975).

1d. §266.90.

Id. §266.300 (1) (b) (1973).
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Id. §266.305.

Id. §266A.195.

Id. §267.120.

Id. 266A200 (1).

Id. §266A.210 (1) (b) (1977).

Id. §266A.210.

Nev. Const. Art. 8; S§l.

85 Nev. 620.460 P. 2d 835 (1969).
Nev. Rev. Stat. §709.050 (1973).

Id. §709.180.
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Id. §§709.070 (1), (2).
Id. §709.070 (1).
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§709.020 (2).

§709.220.

§709.100.
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§§266.285, 266.300 (1973) .
§266.260.

§266.110 (1973).
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§266A.195 (1).
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Id. §268.081 (1975).

Id. §266.285.

Id. §266.300 (1975).

.Id. §266A.210 (2) - (3) (1977):

Id. §266.300 (2) (1973).

Ibid.

Ibid.

Ibid.

'Id. §709.130(5).

7 Nev. 294 (1972)

77 Nev. 171,360 P. 24 1041 (1961).
Nev,AReQL.Stat. §§709.110, 709.230 (1973).
Id. §709.090. |

Id. §709.160.

Id. §704.350 (1975).

Senie





