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reports describing the laws and regulatory programs o
United States and each of the 50 states affecting the siting
and bperation of enérgy generating facilities likely to bg
used in Integrated Community Energy Sysfems (ICES). Public
utility regulatory statutes, energy facility siting programs,
and municipal franchising authority are examined to identify
how they may impact on the ability of an organization,
whether or not it bé a regulated utility, to construct and

operate an ICES.
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This report describes laws and regulator

in Florida. Subseguent reports will {1l) describe public

might affect an ICES, (2) analyze each of the aforementioned

regulatory programs to identify impediments to the develop-
ment of ICES and (3) recommend potential changes in legis-
lation and regulatoryv practices and procedures to overcome

such - impediments.
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CHAPTER 1

INTRODUCTION

One response to.current concerns abouf the adequacy
of.the nation's energy supplies is to make more efficient use
of existing energy sources. The United States Department of
Energy (DOE) has funded research, development and demonstra-
tion programs to determine the feasibility of applying provenA
cogeneration technologies in decentralized energy systems,
known as Integrated Community Energy SyStemé (ICES), to
provide heating, cooling and electrical services to entire
"communities" in an energy conserving and economic manner..

The relevant "community" which will be appropriate
for ICES development will typically consist of a combination
of current energy "wasters" -- i.e., installations with large
energy conversion facilities which now exhaust usable amounts
of waste heat or mechanical energy -- and current energy
users -- 1i.e., commercial or residential structures which
currently obtain electricity and gas from a traditional
central utility and convert part of it on customer premises
to space heating and cooling purposes. |

In most current applications, energy conversion
facilities burn fuels such as coal, o0il or natural gas to
produce a single energy stream, such as process steam or
eiectricity, for various industrial processes or for sale to

6ther parties. However, the technology exists to produce




more than one energy stream from most energy conversion
processes so that the input of a'given amount of fuel could
lead to the production and use of far more usable energy than
is presently produced. This technology is the foundation of
the ICES concept. Current examples of the technology can be
found on university campuses, industrial or hospital
complexes and other developments where a central power plant
provides not only electricity but also thermal erergy to the
relevaﬁt community.

It is generally assumed by DOE that ICES will be
designed to produce sufficient thermal energy to meet all the
demands of the relevant community. With a given level of
thermal energy output, an ICES generation facility will be
capable of producing a level of electricity which may or may
not éoincide with the demand for electricity in the community
at that time. Thus, an ICES will also be interconnected with
the existing electric utility grid.' Through an
interconnection, the ICES will be able to purchase elec-
tricity when its community's need for electricity exceeds the
amount can be produced from the level of operations needed to
meet the community's thermal needs. In addition, when
operations to meet thermal needs result in generation of more
electricity than necessary for thelICES community, the ICES
will be able to sell excess electricity through the

interconnection with the grid.




ICES may take a variety of forms, from a single.
owner-user such as massive industrial complex or university
. campus where all'energy generated is used by the owner
without sales to other customers, to a large residential
community in which a central power plant produces heat and
electricity which is sold at retail to residents of the
community. Since successful operation of an ICES preSupposes
that the ICES will be able to use or sell all energy produced,
it can be anticipated that all ICES will at some point seek to
sell energy to customers or to the electric utility grid from

which the electricity will be sold to customers. By their
very nature ICES are likely to be public utilities under the
laws of many, or even all, states.

The Chicago law firm of Ross, Hardies, O'Keefe,
Babcock & Parsons has undertaken a contract with the Depart-
ment of Energy to identify impediments to the implementation
of the ICES concept found in existing institutional
structures established to regulate the construction and
operation of fraditional public utilities which would
normally be the suppliers to a community of the type of
energy produced by an ICES.

These structures have been developed in light'of
policy decisions which have determined that the most
effective means of providing utility services to the public
is by means of regulated monopolies serving areas large

enough to permit economies of scale while avoiding wasteful



duplication of production and delivery facilities. These
existing institutional structures have led to an energy
delivery system characterized by theA construction and

operation of large central power plants, in many cases some
distance from the principal population centers being served.

In contrast, effective implementation of ' ICES
depends to some extent upon the concept of small scale
operations supplying a limited market in an area which may
already be served by one or mére traditionalvsuppliers of
similar utility servicés. ICES may in many instances involve
both existing regulated utilities and a variety of non-
utility energy producer$ and consumers who have not tradi-
tionally been subject to public utility type regulation. It
will also require a variety of non-traditional relationships
between existing regulated utilities and non-regulated energy
producérs and consumers. |

Ross, Hardies, O'Keefe, Babcock & Parsons is being
assisted in this study by Deloitte Haskins & Sells,
independent public accountants, Hittman Associates, Inc.,
engineering consultants, and Professor Edmund Kitch,
Professor of Law at the University of Chicago Law School.

The purpose of this report is to generally describe
the existing programs of public utility regulation, energy
facility siting and municipal franchising likely to relate to
the development and operation of an ICES, and the con-

struction of ICES facilities in Florida. Attention is given




to the problems of the entry of an ICES into a market for
energy which has traditionally been characterized by a form
of regulated monopoly where only one utility has been auth-
implementation of the ICES concept and a series of recom-
mendations for.responding to those impediments. orized to
serve a given area and to the necessary relationships between
the ICES and the existing utility. In many jurisdictions
legal issues similar to those 1likely to arise in the
implementation of the ICES concept have not previously been
faced. Thus, this report cannot give definitive guidance as
to what will in fact be the response of existing institutions
when-faced with the issues arising from efforts at ICES
implementation. Rather, this report is descriptive of
present institutional frameworks as reflected in the public
record.

Further reports are being prepared describing the
determination and apportionment of relevant costs of service,
rates of return and rate structures for the sale and purchase
of energy by an ICES. >Impediments presented by existing
institutional mechanisms to development of ICES will be
identified and analyzed. In addition to identifying the
existing institutional mechanisms and the problems they
present to implementation of ICES, future reports will
suggest possible modifications of existing statutes, regu-
- lations and regulatory practices to minimize impediments to

ICES.



This report is one of a series of preliminary
reﬁorts covering the laws of all 50 states and the federal
government. In addition to the reports on individual states,
Ross, Hardies, O'Keefe, Babcock & Parsons 1is preparing a
summary report which will providg a national overview of the
existing-regulatory mechanisms and impediments to effective
implementation of the ICES concept and a series of

recommendations for responding to those impediments.



CHAPTER 2

REGULATION OF PUBLIC UTILITIES IN FLORIDA

I. PUBLIC AGENCIES WHICH REGULATE PUBLIC UTILITIES

The authority to regulate public utilities is

vested generally in the Florida Public Service Commission

(Commission) . The Commission is comprised of five members
1/

appointed by the governor with the approvai of the senate.
The goVernor must choose his appointees fromla list of pérsons

recommended by the nine-person Florida Public Service Commission
2/ _
Nominating Council. Commissioners serve either three- or
3/ : '

four-year terms. They must be free from any employment or

pecuniary interests in any utility subject to the jurisdiction
4/ :

of the Commission.

Within the purview of its powers, the authority.of,
the Commissionlsupersedes that of local gdvernments. The
statute pro&ides specifically that the Commission's jurisdic-
tion:

shall be exclusive and superior to that of all
other boards, agencies, political subdivisions,

municipalities, towns, villages or counties, and in
case of conflict therewith, all lawful acts, orders,
rules and regulations of the commission shall in
each instance prevail. 5/

Local governments do retain, however, the power to'regulate

6/

the use of streets and other public places by public utilities.

In addition, the Commission has only limited authority over

1/

municipally-owned utilities.




II. JURISDICTION OF THE COMMISSION

The jurisdiction of the Commission extends to all‘
"public utilities," which are defined to include:

. . . every person, corporation, partnership,

association or other legal entity and their

lesseées, trustees or receivers, now or there-
after either owning, operating, managing or
controlling any plant or other facility

supplying electricity or gas (natural,

manufactured or similar gaseous substance) to

or for the public within this state, directly

or indirectly for compensation; . . . .g/'

The Commission also has jurisdiction over any
person, corporation or other entity owning a "water system”
which is defined to include:

any real estate, attachments, fixtures, . . .

or other property, real or personal, used

or having the present capacity for future

use in connection with the obtaining, treat-

ment, supplying and distribution of water to

the public for human consumption [or] con- .

sumption by business or industry . . . .9/

The definition does not delineate specifically
the particular activities which are subject to the Commission's
jurisdiction. The term "supplying," however, is broad
enough to provide the Commission with statutory authority
to regulate all activities of a jurisdictional utility. The
definition states specifically that the jurisdiction of the
Commission extends to "any plant or other facility."

Several utility opérations are specifically excepted

‘from the definition of public utility. These includet



. . . a cooperative now or hereafter organized
and existing under the rural electrification
cooperative law of the state . . . . & muni-
cipality . . . any natural gas pipe line
transmission company making only sales of
natural gas at wholesale and to direct in-
dustrial consumers, . . . [and] a person
supplying liquefied petroleum gas, in either
liguid or gaseous form, irrespective of the
method of distribution or delivery, unless
such a person also supplies electricity, manu-
factured or natural gas. 10/

4_.The Coﬁmission does, however, have certain regula-
tory authority with respect to electric cooperatives»and
municipal electric utilities. It may prescribe uniform
systems of accounts, regulate rétes, approve territOrial
agreements and resolve territorial disputes.%l/‘

The Commission has statutory authority over persons,
corporations, partnerships, associations and other legal
entities.lg/ This provision is broad\enough to extend the
Commission's jurisdiction to all conventional forms of
utility ownership (with the exception of those spécificaily
excepted) . |

The Commission has jurisdiction only over utility
serviqes provided "for compensation."ié/ Its jurisdiction
extends to sales directly or indirectly to the‘public.li/
Thus, the Commission may regulate wholesale sales of energy.

However, the Florida Attorney General issued an opinion in

which he stated that a corporation which sold gas, o0il and

petroleum products to public utilities on a wholesale basis

was not a public utility. In this instance, the corporation
. ' 15/
sold to no ultimate consumers.



The statutory definition of public'utility does

require that the services be provided'"to or for the public."”
Whiie there is no Statutory definition of "public" the

Florida courts have conéidered the question of what constitutes
service to the public. In Village of Virginia Gardens v. City

l6/
of Miami Springs, the court held that a city which had

'contracted to provide water to a second city, which then

distributed the water to its residents, was not a public
utility. The court reasoned that, in order to be considered
a public utility, a business must hold itsélf out to serve
all members of the public in the area served.énd that all
such members of the public must have an enforceable right to
demand service. The businesé must be impressed with a
public interest.

A more recent case discussed the concept of public
utility as 6pposed to private utility with respect.tona

17/
sales tax exemption. In Dept. of Revenue v. Merit Square

Corp., the defendant ownedAand oéerated a shopping center
anaAgenerated'electricity for use by'its tenants and to
supply the common areas of the shopping center. The court
noted that a public utility, for purposes of regulation by
the Commission, must hold itself out'tQ serve the general
public. By way of contrast, a private utility must be one
which provides service only to a "limited segment or group,

.18/
such as its own tenants, and not to the public at large."




The statutory requirement that a public utility

provide service to the public clearly excludes furnishing of

service for private use from the Commission's regulatory

i aﬁthority. In addition, the interpretation of this require-
ment ekpresSéd iﬁ the above-described caseé indicates that
an entity furnishing service to its tenants is not a public

utility subject to Commission regulation.

III. POWERS OF THE COMMISSION

The Commission has "jurisdiction to regulate and

superviéeleach public. utility with respect to its rates,
o 19/

service and the issuance and sale of its securities . . . ."
However, the Commission possesses few speéifiqally enumerated
powers. It is empowered specifically to establish reasonable
rates, to preécribe4a ﬁniform system of accounts, to require
that public utilities maintain adequate and fair depreciation'
accounts'andAfo-set standards of service;gg/‘The Commission's
broad general regulatory power, however, should provide a

sufficient basis for regulating most aspects of public

utility operations.

IV. -AUTHORITY TO ASSIGN RIGHTS -TO PROVIDE SERVICE IN A GIVEN

AREA

A. Generallz

There is no- specific statutory requirement that a

public utility obtain Commission approval before constructing



facilities or initiating or extending service. The Commission
has been given:

jurisdiction over the planning, development,
and  maintenance of a coordinated electric power
grid throughout Florida to assure an adequate
and reliable source of energy for operational
and emergency purposes in Florida and the
avoidance of further uneconomic duplication

of generation, transmission, and distribution
facilities.21l/

In addition, a member of the Commission's Legal
Research Department stated that, under the.Commission's general
supervisory power, it has general authority over service |
areaé and.requires that a public utility planning to extend
service to any area apply to. the Commission for approval.gz/‘

Florida courts have also indicated that the
Commission has the power. to régulaﬁe service,aréas. In
Gaineﬁville—Abucha County Regional Electric, Water and Sewer

. A 23/
Utilities Bd. v. Clay Electric Cooperative, Inc., the

court held that the Commission could order an interlocal
utility system to develop a ferritorial agreement with a
rural electric cooperative. The court also stated that the
Commission had the power to order the interlocal utility to
refrain from offering electric service or constructing

duplicate facilities in the disputed territory.
' 24/

In Storey v. Mavyo, the court held that the

Commission did possess the power to regulate service areas
and, in the exercise of this power, could approve a service
area agreement between a regulated public utility and a

municipally-~owned utility. The court noted that:




The powers of the Commission over these
privately-owned utilities is omnipotent within
the confines of the statute and the limits of
organic law. Because of this, the power to
mandate an efficient and effective utility in
the public interest necessitates a correlative
power to protect the utility against unnecessary,
expensive competitive practices. While in
particular locales such practices might appear
to benefit a few, the ultimate impact of repeti-
tion occurring many times in an extensive
system~wide operation could be extremely harmful
and expensive to the utility, its stockholders
and the great mass of its customers. . . .

It was a recognition of this basic concept that
led us to approve territorial service agree-
ments between two regulated utilities. 25/

Similarly, in City Gas Co. v. Peoples Gas Systems,

26/
Inc., the court recognized that the Commission had no:

specific authority to require that public utilities obtain
certificates of public convenience and necessity but suggested
that the Commission could ekercise essentially the same type
of power because of the‘overall extent of its authority.

"No one~who‘contemplates the extensive ?owers granted to the
commission under ch. 366 can dog?} that it has effective

control over areas of service."

B. Competition

There is no statutory provision pfohibiting com-
.petitioh<amon§~public utilities and the Commission_has no
specific statutory authority to assign exclusive service
arees. Both the Florida legislature and the Florida courte,
however, have expressed a policy against compettion among

28/ .
utilities. In Storey v. Mayo, the court stated that:




. « . we recognized the importance of the
regulatory function as a substitute for unrestrained
competition in the public utility field. We . . . .
[have] noted that often a regulated or measur-

ably controlled monopoly is in the public interest,
and that in the area of public utility operations
competition alone has long since ceased to be

a potent or even a reasonably efficient regu-

latory factor.29/

In addition, the Commission has been empowered té
develop and maintainla "coordinated electric'power grid" in
order to avoid "further uneconomic dﬁplication of generation,
transmission, and distribution facilities."ég/‘ Exercising
this general authority and the implied authority to require -
and*approve_sefvice'afea agreements among utilities, the
Commission is in a positibn té effectuate the policy égainst
competition expressed by the Florida Supfeme Co@rt.

C. Certificating Procedure .

The Commission has no 5pecific certificating
authority and, therefore, no procedure for obtaining permission
to initiate or extend service is provided by statute. Neither
has the Commission established any specific procedure with
réspect to the exercise of its implied power to approve sér—
vice extenéions. The Commission may approve service area
agreements between jurisaictional utilities,él/ or a juris-
dictional utility and a non-jurisdictional utility.éz/ In
addition, the Commission may order two utilities to negotiate

33/
such an agreement.



In determining whrch service area agreements should
be abproved and in what circumetances utilities should be
required to negotiate a serviceAarea agreement, the Commission
applies a broad public convenience and neceseity criterioﬁ.

D. Service Area Disputes

The Commission is authorized to resolve service

area disputes among electrlc cooperatives, municipal
35/
utilities and jurlsdlctlonal utilities. No specific

procedure has been established with respect to the exercise
of this power, however. 1In resolving these disputes, the
Commission is to consider:

. . . the ability of the utilities to expand
services within their own capabilities and the
nature of the area involved, including popu-
lation and the degree of urbanization of the
area and its proximity to other urban areas
and the present and reasonably foreseeable
future requirements of the area for other
utility services. 36/

" V. APPEALS OF COMMISSION DECISIONS

Any person who is dissatisfied with any order of

the Commission may seek review in the supreme court by
37/
certlorarl. Neither mandatory nor permissive rehearing

are provided for by statute. The petition for certiorari
must be filed within thirty days of entry of the order to be

38/
reviewed.




- 10 -

AOn review, the court may not reweigh or reevaluate
evidence presented to the Commission. It must only,examineA
the record to determine whether the Commission order is in
accord with the essential requirements of the lew and-that
there is no substantial evidence te support the Commiesion's
decision.ég/

VI. REGULATORY REFORM ACT

The Regulatory Reform Act of 1976, Laws 1976,
ch. 76-168, s. 3, repealed numerous statutory regulatory
schemes, including the statutes governing the regulation

of public utilities. With respect to the regulation of
: 40/

public utilitiesr the repeal is effective on July 1, 1980.
The'purpose of this Act is to force the legisla-

ture to periodically review all regulatory schemes. After

reviewing the regulatory scheme for public utilities, the

legislature, may terminate, modify or reestablish the

41/ .
program. In making its determination, the legislature

is to consider the follohing factors:

(a) Would the absence of regulation harm or en-
danger the public health, safety, or welfare?
(b) 1Is there a reasonable relationship between
the exercise of the state's police power and the
protection of the public health, safety, or
welfare? -

(c) 1Is there another, less restrictive method
of regulation available which could adequately
protect the public?

(d) Does the regulation have the effect of
directly or indirectly increasing the costs of.
any goods or services involved, and, if so, to
what degree? :




- 11 -

(e) 1Is the increase in cost more harmful to
the public than the harm which could result

from the absence of regulation? )
(£) Are all facets of the regulatory process

designed solely for the purpose of, and have
as their primary effect, the protection of the

public? - ,
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CHAPTER 3

. SITING OF ENERGY FACILITIES IN FLORIDA

I. PUBLIC AGEMNCIES WHICH ADMIMISTER SITING LAWS
1/

The Florida Electrical waer Plant Sitiﬁé Act,
(the Siting Act), preemptively governs the siting of electric
power plants. Florida also hasia separate poWerlplant plan-
ning statute, the substance of which is incorporated into the
Siting Act.g/

Responsibility for the overall administration of the
Siting Act is vested in the Department of Environmental
»Regulation (Department). The deernor'and his cabinet‘(the
| Board) have:final authority. In addition, other.  state and
local agencies are required to pérticipate in the certifi-
"cation process. |

A. Department of Environmental Requlation

The Department is headed by a Secretary appointed by

the Governor, subject to approval by the state senate. The
3/

Secretary serves at the pleasure of the Governor. The
Department's Division of Environmental Permitting has respon-

sibility for processing applications for electrical power plant
4/

site certification.

The Department's Environmental Regulation Commission:

Cime el

has responsibility for setting standards for the Department.




The Commission is composed of seven persons appqinted By the
Governor. The members are "representetive“ Qf; but not limited
to, interested groups including agriculture, real estate,
environmentalists, the construction industry, and lay citizens.é/

Responsibility for-field services and inspections in
support of Department decisions is delegated to the local
Environmental District to the maximum extent possible.é/ In
addition, appropriate responsibilities aﬁd functions - of the
Department may be delegated to the local Water Management
District by the Secretary of the Department.Z/ In particular,
the local Water Management District is required to subﬁit a
report.for each application for power plent site certification
within the district concerning the impact of the propesed plant
on water resources of the district.

B. The Boa:d

As mentioned, the final authority to eertifytpower
plant sites and also to grent zoning variances.for power plant
sites, unaer the Siting Act, is given td the anrd. The Board

‘ 9

is composed of the Governor and his cabinet.

C. Public Service Commission

The Siting Aet requires that the Public Service
Commission submit a report to the Department of Environmental
Regulation for each application for power plant site certifi-
cation, concerning the/present and future need for eleCtricall
10 '

generating capacity.

D. Divisicn of State Planning

The Siting Act requires that the Division of State



Planning of the Department of Administration submit a report

. for each application for power plant site certification con-
cerning the compatibility of the proposed power plant with the
. 11/

state comprehensive plan.

ITI. 'SCOPE OF SITING JURISDICTION OF THE DEPARTMENT AND BOARD

The Siting Act,proyides that no construcﬁion of any
new electrical power plant and no expansion in the steam gener-
ating capacity of any existing elecfric;l power plant may be
undertaken without first obtaining certification. An exception
is made for plants operating, under construction,'or.fof which
a permit application was made under priéf requirements before
the effective date of the act, July 1, 1973. ©No exception is
made for small capacity facilities. However, modification of
non-nuclear fuels, internal related hardware, or'operaﬁing con-
. ditions, which merely increase electrical output ué to the maxi-
mum generating capacity of existing generators at the site are
exempted from the act, if consistent with priof'certification
conditions,lg/

The scope of jurisdiction under the act is further
-clarified by the definitions of terms in the act. "Site" is
defined to mean "anyibroposed location wherein an electrical
power plant or an electrical power'plant alteration or addi-
tion resulting in an increase in generating capacity, will be

, , 13/
located, including offshore sites within state jurisdiction."



"Electrical power plant" means "any steam or solar

electrical generating facility using any process or fuel,
including nuclear materials, and includes associated facili--
'ties and those directly associated transmission lines required
to.connect the electrical power plént to. an existing trans-
miséioh.netwizﬁ or rights of way to which the applicant intends

to connect."

"Applicant" means any electric utility which makes
' 15/

application for an electric power plant site certification.
"Electric utility" means "dities and towns, counties; public
utility districts, ;eéulated electric companies, electric
coopératives, and joint operating agencies, or combinations

. thereof, engaged in or authorized to engage. in, the business

of generating, transmitting,Aor distributing electric energy."lé/
While £his definition does not explicitly encompass privately—
owned energy projects not yet in the business of generating,
transmitting or distributing electricity, a spokesman for the

Department has indicated that the Department would exercise

jurisdiction over any project involving the distribution of
17/ '

electricity outside the producing plant.
The Department has jurisdiction to implement the pro-
18/ ‘ '
visions of the Siting Act. The provisions of the act super-

cede all conflicting laws, regulations, and rules, and

génerally preempt the regulation and certification of elec-




19/ |
trical power plants and sites.  Other agencies and parties

have ‘authority to participate in‘the land use hearing and

certification hearing; however, there is no provision con-

‘cerning the weight to be given to their recommendations and

reports. The Department is.also given board rulefméking
authOrity.gg/ Thus far, rules promulgated by the Department
have been procedural.gl/‘ |
.Finél certification authority, and authority to grant
zoning variances, is in the Board. There is no provision con-
cerniné the Weight the Boa:d must give to the Department's |

recommendation, or to the recommendation of the hearing officer

appointed by the Department to conduct the land use and certi-

fication hearings. The Board also has authority to adopt

22/ .
"reasonable, procedural rules."  Thus far, none have been

promulgated. .

Deéartment rules require that the certification contain
a post—-certification moniﬁoring provision which may inélude:
geological information;,environmentalmeffects ofjair and water

contamination, radiation hazards and contamination, meteoro-

logical conditions, hydrology including surface runoff, water

use»and'cdnsumption ecological effects, impact on animal, fish, .
plant and aquatic life, archaeologiéal or histdric site deposits
invaded 6r distrubed during construction or excavation, noise
levels at the site boundary or within adjacent residential

23/
areas.




Other provisions of the act deal with supplemental

appllcatlons for power plants to be located at sites previously
certlfled at a maximum capacity,24/ amendment or modification
of certification?S/revocatlon or suspension of certlflcatlonZG/
and the abandonment of the site by the applicant.27/

- No reported cases deal with either the Department or
Board's jurisdiction under the Siting Act.

ITI. CERTIFICATION PROCESS

A. Procedural Requirements to be Satisfied by the
Appl1cant

The form, content, necessary supporting documentation,
- studies, and applicatioh fee, for electric power plant site
certification are prescribed by the Department.gg/Department
regulations require that the format, suppérting information, and
.studies be as prescribed by Form PERM 19-1, as amended. Or,
-alternatively, the application may be in the format-réquired by
the U.S. Nuclear Regulatory Commission for a nuclear power plant
as outlinéd in 10 CFR, Par£s 50 énd45l, as amended, or any sub-
stantially similar format approved by the Department.

The Department’'s form provides a 70-page detailed
explanation of technical information required,. ihcluding, for
- example, load characteristics and énalysis, demand projectibns,
system capacity, reserve margins, alternative siées, alternative

fuels anaiysis, and plant design alternatives. The applicant

must furnish any additional information, studies, and data that




may be required by the Department, Division of State,Planning,

Public Service Commission, and local Water Management District.
Application.fees, from which the Department is required to draw
its costs, range from $15,000 for gas fired plants to $50,000
for nuclear planté.gg/ |

" At least ‘15 days prior to the land use‘hearing, ﬁhe
applicant must subﬁit to the Department and hearing officer a
compilation of information specifying procedures taken to com-
ply ﬁith existing land use plans and zoning ordinances, and
copies of those plans and ordinances. Copies of the cdmpila—
tion must bé-made available for public inspection.ég/

It should be noted that the Division of State Planning
is required to prepare a report for the Department concerning
the cOmpatibilityfof,the proposed plant with the state’compre-
hensive:plan.él/ Part of the Division's planning function under
the Florida State Comprehensive Plénning Act of 1972 is to
review. the suitability of ten-year site plans for electric
utilities.éz/ An application for certification of an electrical
power plan site under the Siting Act, which is not designated
. in the current ten-year plan,.is tfeated as an amendment to
the plan.

Each electric utility must submit a ten-year site plan
estimating its power~generating needs and the general lIocation
of ité proposed power plant sites not less frequently than every

33/ ‘
two yvears. The division makes a preliminary study and classi-




fies it as "suitable" or "unsuitable." Criteria for determining
whether a plan is suitabie include the need for power, environ-
mental impact, possible alternatives, and locale. The statute
expressly recognlzes that the plan is for p1ann1ng purposes only,
and may be amended at any time.

B. " Procedural Requirements to be Satlsfled by
’ the Department and Board

With seven days following the receipt ef an application(
"whether eomplete or not," the Department is required to request
the Division of Administrative Hearings to designate a hearing
officer to conduct hearings.éﬁ/ Within ten days following_the
receipt of an application, the Department must file a statement
with the Division of Administrative Hearings and with the appli-
cant declaringnitsiposition nith regard to completeness, not -
sufficiency, of the application. The Department is required to
identify sections considered'incomplete, and present a short_state-
ment of reasons for its position.éé/ If the application is declared
inComplete,‘then within 15 days following the receipt of the ori-
ginal application by the Department, the applicant must file a
statement with the Department, and the Division either with-
drawing the application or contesting the Department's
declaration. If"the'declaration.is contested, the hearing
officer sets a hearing on the statement of completeness,

which must be held within 30 days after receipt of the

original application. The Department has, by rule, shortened



36/
this to 20 days.

The hearing officer is required to make his decision
.on‘completeness of the application within ten days after the
hearing. If ﬁis decision.is that the application is incomplete,
it must be withdrawn. If his decision is that the application
was complete when filed, alisgiteslin the act refer back to thé

‘date of the original filing.

Within 15 days after receiving the applicatioh, the
' 38/

Depértment must notify all affected agencies. "Affected
agencies" is not defiﬁed. However, the provision dealing with
'partiés to the certification hearing suggests that affected
agencies would include the Public Service Commission, Division

of State Planning, local Water Manégement District; local govern-
ment units in whose jurisdiction the proposed site is loéated,
other state agencies as to matters within their jurisdiction,
.and any agency whose authority over the licensing or granting of
easements for connections or crossings‘of its property or works
has been preempted by the Boardwig/

The Department must also provide adequate public notice
of the filing of the application and of proceedings conducted.ig/
Details regarding the form and content of public notices for the
land use hearing, ce:tifiéation'hearing, completeness hearing,
supplemental application, supplemental hearing, aﬁd any necessary

zoning variance hearing, as well as particular parties to whom

such notice must be directed, are sét fofth in Rules 17-17.06(2)~-(5).
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"Within 30 days after the receipt of é complete appli-
cation, the Department is required to commence or contract for
studies to aid in the eﬁaluation of the site. The studies must
inélude, but are not limited to: cooling system requirements
for maximum proposed steam or solar electrical genérating
capacity;‘technical sufficieﬁcy of proposed construction and
operation safeguards for the protection of human Health, wild-
life and aquatic‘life; proximity to navigable water and other
‘transportation systems and the expected impact on such systems;
soil and foundation conditions; impact on suitable present and
projected water supplies for this and other competing uses;
impact on surrounding land uses and population density; acces-
sibility ﬁo transmission corridors, both existing ana propésed;
'envirpﬂmental impacts of maximum proposed steam or solar elec-
trical generating capacity:; impact on air quality and water
quality of maximum proposed steam or solar electrical generating’
capacity; specific studies concérning'the site because of its
ﬁarticular nature; impact on public lands,'andlsubmerged lands;
impact on terrestial and aquatic plant and animal life, with |
special emphasis on endangered or threatenedAspecies; impact
on known archaeological sites and historic preservation areas.il/

If, within 45 days after initiation of the studies
42/ ‘

required. by the Siting Act, the Department determines that
the applications is so insufficient as to prevent proper evalu-

ation of the prdposed site, it is required to consult with the
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applicant toAdetérmine whether the insufficienéy can be timely
rectified. If that determination is hegative, the Depértment ,
must‘notify the'applicént, and then advise the hearing officer
and‘éther parties. Within 15 days of being so édvised, the
hearing éfficer is ;equired to schedule a. hearing on the issue,
to be held no later than 30 days following his receipt of the
Department's position. Within ten days following the hearing,
the hearing officef must make his decision. If the application

is found sufficient, times provided in the act run from the

date of the original filing of the application. If found insuf-

ficient to allow pfoper evaluation of the site, the applicant

must correct the deficiency, and the time limits will be
: 43/

adjusted accordingly.

Within 90 days following receipt of a complete appli-
cation4by the Department, the designated hearing officer is to
conduct a land use hearing in the cdunty of,.and as -close as
possible to the proposed site. At least 45 days before the'
hearing, thé'Department_is fequired to publiciée the héaring.
and to set and publicizé a deadline for filing notice of intent
to be a party to the hearing.

The sole issue at the land use hearing is whether
the proposed site is consistent and in compliance with existing
land use plans and zoning ordinances of any governmental unit

concerning the proposed site. .




L24

The hearing officer is required to recommend an order
to the Board within 30 days of completion of the hearing, and
the Board must complete its review of the recommendation
within 45 days after receiving 1t.44/ Once the Board deter-
mines that the site conforms to land use and zoning olans,'no
change in the land use laws and zoning-ordinances may be made
SO as to_affeot the proposed site.ié/

If the Board determines that the proposed site does
not conform to ex1st1ng land use plans or zoning ordlnances,

the applicant must make any necessary application for rezoning.

If rezoning is denied, the applicant may appeal that decision

- to the Board, which may‘grant a variance if found to be in the

public interest after notice and a hearing. The appeal includes
the record of any land use hearings, the record of the appli-

cant's hearings before the local zoninngr land use agency, and
a statement of steps taken in seeking the rezoning or change 1n_'
land use and the results. therefrom.46/ If the Board denies a |
variance, no further action may be taken on the application

until the proposed4§}te conforms to existing land use plans or

zoning ordinances.

Within eight months after the completed appllcatlon is
48/

fileéd with the Department, and no later than 30 days before

. 49/
the certification hearing, the Department must file with

the hearing officer and serve on all parties a written analysis

which includes:



(a) A statement indicating whether the proposed
electrical power plant and proposed site capacity will comply
with the Department's rules.

‘ (b) A report from the Public Service Commission con-
cerningvfhe'present and future need for electrical generating

capacity. The Commission must submit a preliminary report

within 60 days, and a final report within five months, following

receipt of a copy of the complete application. -

(c) A report from the Division df_étate Planning con-
cerning the compatibility of the proposed electrical power plant
with ﬁhe state comprehensive plan. A preliminary report is to
be filed within 60 days, and a final report within five months,
following receipt of the complete application.

(d) A report from the local Water Management District
concerning the impact of thé proposed plant on water resources
of the district. A preliminary report is to be filed within 60
days( and a final report within five months,ég/following receipt
of the complete application.

(e) Studies concerning the proposed plant and site
includihg,‘but~not limited to, the following: cooling system,
construction. and operational safeguards, proximity td tfanspor—
tation systems, sdil and foundation conditions, impact on suit-
able present. and projectea water supplies for this and competing
uses, impact on surrounding land ﬁses, accessibilfty to trans-
missidn corridors, environmental impacts. These studies mﬁst be

completed within seven months after the completed application

was filed.




(£) Commeﬁts received from any_other agency.

(g) Final recommendation. |

Within ten months ifter the completed application is
fileqd, alcertification hearing4must'be held by the hearing
officer. Parties to the certification heariﬁg include:

(a) AThe applicant

(b) ?ublic Service Commission

(c) Division of State Planning

(d) The water‘management district, as defined in
ch;-373, in whose jurisdiction the proposed electrical power
plént is to be located.éi/

(e) © The Department

(£) Upon filing with the Departmént a notice_of intent
to be a party at least 15 days prior to the date set for the
land use hearing, various other interested parties including:
any county or municipality within which the proposed electrical
power plant is to be located; any adaitional state agency as to
matters within itS‘jﬁrisdiction; any domesticvnonprofit cor-
poration or aSsociatioﬁ formed, in whole or in parﬁ, to promote

conservation, natural beauty, protect the environment, per-

- sonal health, or biological values, preserve historical sites,

promote consumer interests, to represent labor, commercial, or
industrial groups, or promote orderly development of the area

of the proposed site.



(g) .Persons who failed to file a timelf notice of

intenﬁ to be a party, and whose substantial interests are

affected by the proceeding, may intervene at fhe discretion

of ﬁhe hearing officer.
(h) Any agency (defined to include municipalities

.énd counties) whosé works or properties are being affected may

be made a party upon‘request of the Department or the applicant.éz/
(i) In addicion, any person may present oral or

written communications to the hearing officer, subject to cross-

53/

examination, challenge, or rebuttal by -any other party.

| The hearing officer must suomit a recommended‘order
to the Board, within two months after the certification hearing
if concluded.

Within 60 days following receipt of the hearing
officeris recommended order, the Board must - act upon the aopli-
cation by written order, approving, in whole or with modifi-

- cations, or denying the issuance of a certificate and staﬁing

the reasons for issuance or denial. If denied, the Board must

indicate what steps must be taken for approval. The issuance
' 54/

or denial constitutes the final administrative action.

C. Intra~Departmental Review
The applicant may seek review of final actions taken
by the Department before the Department's Environmental

- 55/
- Regulation Commission.




D. Judicial Review

Before judicial review is available, the applicant
must first exhaust his ihtra—departmental remedy Qf review by
the Environmental ReéulationfCoﬁmiSSion.éé/

Judicial review generally is to be in accordance with
the Florida Administrative Procedure Act.él/ Under that Act,
judicial review is available to any party adversely éffeéted by
a final agency action .and is instituted by filing a peﬁition in
-the districtAcourﬁ of appeal in the.appellate district where
the agency maintains its headquartérs or where the party resides.

The scope of judicial review is limited to the record
transmitted;‘which consists.of the agency's written order, - the
reasons thérefore, if issuéd, as well as the records of any pro-
ceedings conducted pursuant td 5120757 (staﬁdard rules for pro-
ceedings), or if no such p;oceedings were held, any written
documents identified by the agency as having served as a basis
for iﬁs-action.ég/

The reviewing court must deal separately with disputed
issﬁes of agency procedure, interpretations of law, and those
determinations of fact or policy which were properly within the
aéency's:exercise4of aélegated discretion. For procedural errors
which caused procedural unfairness or an incorrect action, the

court will remand the case to the agency.A For erroneous inter-

pretations of the law, the correct interpretation of which would




'compel a particular action, the court will either set aside or
modify the agency action, or remand the case to the agency. For
‘mistakes of fact, the court will set aside the action or remand
" the case, but only if the agency's action depends on any finding'
of fact~nQ£ supported by competent substantial evidence in the
record.ég/ The latter rule ¢oncefning the scope of judicial :
review of mistakes of fact‘is supported by Flérida case law.ég/

In addition, the reviewing cdurt must remand the casel
where the agency's exercise of discretion was beyond the range
delegated by law, or inconsistent with an agency ruie, official
.agenéy policy, or prior agency practicé (if the deviation is not
.explained by the agenéy), or otHerwise in violation of consti-
tutional or statutory provision.él/

The reviéwing court's decision may be mandatory, pro-
hibitdry, or declaratory in form, and will provide whate?er
relief iségspropriate irrespective of the original form of the

petition.

IV. CERTIFICATION.STANDARDS

-The Siting Act sets broad goals to be achieved; First,
the Act is designed to achieve an efficient, centrélly coordi-
- nated system for processing applications for electrical power
plant sites. 1In additioh, the Act is designed.

(l) To assure the citizens of Florida that

operation safeguards are technically suffi-
cient for their welfare and protection.
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(2) To effect a reasonable balance between
the need for the facility and the environ-
mental impact resulting from construction
and operation of the facility, including
air and water quality, fish and wildlife,
and the water resources of the state.

(3) To provide abundant, low-cost electrical
energy. 63/

The Siting Act,provides no specific ériteria for imple-=
ménting these goals. -However,‘the Départment's application form,
DER Form PERM 19-1, contains extensive detailed requirementé for
Eechnical iﬁformation, The extent to which these requirements
must be satisfied, and the standards applied in evaluating the
information supplied, are not indicated.' Rather, the Department
eValﬁates all this information in light df the broadvgoals of the
Siting Act.

The broad standards of the Act apply to all facility
sitings. ©Portions of the Department's application form deal
specifically with associated transmission facility construction;
however, these requirements are essentially applicaﬁions of the
Siting Act's broader goals to the transmission line context, for
example, information concerning permanent changes'to vegetation
and wildlife, impact on sensitive areas, new roads,Aerosion,
impact. on agriculture, and mitigative measures.éi/

No other agencyAhas veto authority. But, of course,
final certification authority under the Sitiﬁg Act is.in the
Board, rather than the Department or hearing officer. The
reports received from other aéencies‘are merely advisory. No

particular weight is assigned to them. Nor is there any standard




to be followed in overriding the negative recommendation of

another agency.

No published administrative decisions have developed
or applied any standards relating to the certificatidn process.

Also, no réported cases have raised issues as to applicable -

standards.
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'CHAPTER 4

FRANCHISING OF PUBLIC UTILITIES IN FLORIDA

I. _GENERALVPREEMPTIQN BYvTHE SITING ACT

Local franchising of new electric power plants has
been preempted by the Floridé Electrical Power Plant Siting
Act.i/ AThe certificate issued by the Board "sﬁall constitute
the sole license of the state and any agency as to the
approval of the site and the construction and operatioﬁ of
the proposed power plant."g/ However, “electricai ?ower
plant" is defined to include oﬁly electrical generating
facilifies, associated facilities and "£hose directly associatea

transmission lines required to connect the electrical power

plant to an existing transmission network or right-of-way

3/

‘which the applicént,intends to connect."  Local franchises
must, therefore, stili be granted for the construétion and
maintenance of distribution lines. The Act'provides the
Board wifh the authority to decide issues relating to the
use of, connection to or crossihg of properties 'and works of
any. agency which was a party to the éertification proceeding
. by electricApower plant facilities. In addition, the Board
is authorized to direct any such agency to executelwithin 30
days of the entry of certification, the necessary license or
easement, subject only to conditipns set forth in the certi-

4/

fication.




"Agency" is defined in the Act to include any unit
or entity of government, including a regional or local
government.  This would include municipalities. The term
"license" is defined to include ftanchises.éz Either the
Department of Env;ronmental Regulation or the applicant may
join an&;agency whoée property or-works will be affected as
an involuntary party ﬁo the cerfificate proceeding.é/
Thus, a municipality could not avoid the effect of the Act
by :efusing to intervene in certificating proceedings.

The procedure to be followed in obtaining a certi-

ficate under the Act is discussed in Chapter 3.

II. LOCAL FRANCHISING RULES WHERE FRANCHISING NOT PREEMPTED

BY THE: SITING ACT

A. Authority to Grant Franchises

The Siting Act does not apply to electric distribution

lines or to public utilities other than electric utilities.
Local authorities retain franchising powers with respeét to
these operations.

; 7/

The Municipal Home Rule Powers Act repealed the
Florida statutes that had granted municipaliﬁies express

8/

authority to franchise utilities.  However, authority to

franchise is included in the broad powers granted to

municipalities under the Home Rule Act. The act provides




municipalities with "the goverhmental, corporate, and
proprietary powers to enable them to conduct municipal
government, pérform muniéipal functions, and render.mﬁnicipal
services ... .," ‘and provides that they ". . . may exercise
any power for municggal purposes, except when expressly

prohibited by law." "Municipal purpose" is defined as any

activity or power which may be exercised by the state or its
10/ -

~political subdivisions.

While Florida courts have not addressed the question
of whether the authbrity‘to issue franchises to public
utilities can be implied from ﬁhe broad grant of powers in
the Home Rule Act, the Flofida Attdrney General has issued

an opinion that a municipality may grant a franchise to a

public utility corporation to erect, maintain and operate a

community antenna television system under the home rule
11/ |
authority. Furthermore, an implied municipal authority

to grant utility franchises was established in case law

before ﬁhe now repealed franchising statutes were originally
12/

enacted.

B. ‘Procedure for Obtaining Utility Franchises
No specific statutory procedures have béen established
for obtaining utility franchises. Because the franchising
power is.derived from the Home Rule Act, the procedure to be
follbwed will necessarily be found in municipal and county

charters and ordinances. Cases prior to the Home Rule Act



indicate that utility franchises were granted by municipal

ordinance. Although no cases decided since the passage of
the Home Rule Act became effective indicate the particular
procedure for franchising utilities;}there is nothing to
suggest that franchising unde; the act will be other than by
municipal. ordinance. Therefore, the general procedures for
adoptiné ordinances under the Home Rule Act should apply to
the franchising éf utilities. |

Those procedures require that the ordinance be
introduced in writing, and embrace only one subjectAmatter.
- The subject must be clearly stated in thé title. The proposed
ordinance may be read by title, or in full, and must be read
on ét least two separate days. In addition, notice of the
ordinance must appear in a newspaper of general circulation
at least seven days prior to adpption. The notice must-
state the date, time andAplace within the municipality where
the proposed ordinance may be inspected by the public and

must state that interested parties may appear at the meeting
' ' ' 13/

and be heard with respect to the ordinance.” = An affirmative

vote of a majority of the members of the governing body is
, 14/
necessary to enact a non-emergency ordinance.

AThe'procedures of the Home Rule Act nullify any
conflicting procedures in a municipality's .charter existing

15/ : S
when the act was adopted. However, where the procedures

of the act are merely cumulative rather than conflicting




with existing municipal procedures; the existing procedures

are not nullified. Furthermore, municipalities may subsequently

enact new procedures mqre'restrictive than those of the

act.;é/ Some municipal charters, for e#ample, have required

freéholdér approval before a utility franchise'may be granted.
There are,no‘judicialAdecisions which add to the

general procedural requirements for adopting ordinances.

C. Criteria Applied to Requests for Utility Franchises

There are no statutory criteria to be appl@ed to
requests for utility franchises. However, the.Home Rule Act
provides tﬁat municipal powers may only be exercised for
ﬁmunicipal~purposes," which are defined as "any activity or
poWer which may be exercised by the stafe or its political
subdiviéions."iZ/ Although there have been no interpretive
caseé under_the Home Rule Act, a utility franchise will
probably be required to have some public purp05e.l§/

Neither the statutes nor the courts have established any

other criteria. Criteria for granting franchises may be

found in individual home rule charters.

D. Characteristics of the Francise

1. Duration and Termination

The Home Rule Act repealed the express franchising

statute which had imposed a 30 year limitation, and repealed
: ' 19/
other statutory provisions for termination by forfeiture.




Those repealed statutes had also provided that after termina-
tion, a municipality could purchase the facilities, or force
the utility‘to remove them. No judicial opinions sipce,the
repeal of those statutes have dealt with duration and termina-
tion of franchises. These issues could bé dealt with in
individual home rulé Charters.A

| Case law before'tﬁose statutes were originally

enacted, however, imposed a "reasonable time" limitation on

utility franchises. For exémple, in State ex rel. Buford v. Pinellas

20/
County Power Co., the state brought by quo warranto pro-

ceedings to terminate a 99 year franchise granted to an
electric utility by a municipality. The court sustained the

validitY‘of the ordinance, finding that the municipality had

.authority to grant franchises and that the 99 year term was

not unreasonable. Ninety-nine years was not unreasonable
because the state retained general powers over the regulation
of the business.

2. Exclusivity

An opinion of the Attorney General issued subsequent

to the enactment of the Home Rule Act states that prior to

.the enactment of the Home Rule Act, Florida municipalities

had no power to grant exclusive franchises to use the streets
unless the power not only to grant a franchise, but also to
grant an exclusive franchise has been delegated to it by

the legislature either expressly or by nécessary implication
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Furthermore, prinéiples of strict stafutory construction

gréatly limit, if not exclude, an implied authority to grant

an excluéive franchise.gi/' Howeve:, where a municipality

has been incorporated.pursuant to a special act of the

Florida legislature, and the special act expressly or necessarily
implies authorization to establish. or grant an exclusive
fragg?ise for utiiity lines, the municipality mayzg?lidly do

so. In addition, under the new Home Rule Act,  a

muniéipality may grant an exclusive franchise, according to
24/ '

the Florida Attorney General.

3. Other Characteristics

The grant of authority to municipalities in the
Home Rule Act is broédly phrased,'aﬁd contains no provision
iimiting franchising to particular utility serviceé. Nor is
there any statutory.provision for abandonment of a franchise.

. 25/
However, in Leonard v. Baylen Street Wharf Co., the

court, in dictum, stated that cessation of the use of the grantee

'of a franchise would permit the municipality to grant the

use to others.

Florida municipalities are not aﬁthorized to
impose a franchise tax. However, they may rquire a franchise
fee as consideration for grénting a franchise._é/

There are no Florida statutes or cases dealing

with the question whether a municipality can preclude the

”operatibn‘of a utility which has been authorized by the

Pubic Service Commission to provide service by refusing to

grant a franchise.
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FOOTNOTES
Fla. Stat. Ann. §§403.501-.517 (West Supp. 1978).
Id. §403.511(1) (West Supp. 1979).
Id. §403.503(7) (West Supp. 1979).
Id. §403.509(2).
Id. §403.503.
Id. §403.508(4) (e) .
Id. §§166.0ll-166-4ll'(West Supp. 1978).
Id. §§167.22-167.27 (West 1966) .
Eé' §166.021(1) . (West Supp. 1978).
Id. §166.021(2). |
1973 Op. Att'y. Gen., 073-375 (Fla., Oct. 8, 1973).

State ex rel Buford v. Pinellas County Power Co., 100

'So. 504 (Fla. 1924) (holding that general grants of

authority to cities and towns including power over the
lighting of streets, were a sufficient basis for an
ordinance granting a franchise to an electric company).
Fla. Stat. Ann. §§166.041(2), (3) (West Supp. 1978).
Id. §§166.041(4), (5).

Id. §166.021(4), (5); 1974 Op. Att'y Gen., 074-371
(Fla., Dec. 4, 1974). ‘

Id. §166.041(6).
Id. §§166.021(1), (2).
See, Leonard v. Beylen Street Wharf Co., 52 So. 24 718

(Fla. 1910); Brandon v. County of Pinellas, 141 So. 24
278 (Fla. Dist. Ct. App. 1962).

Fla. Stat. Ann. §§167.22-167.27 (West 1966) .

State ex rel. Buford v. Pinellas County Power Co.,illO
So. 504 (Fla. 1924). :
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1973 Op. At®'y Gen., 073=-375 (Fla., Oct. B8, 1973).

St. Joseph Natural Gas Co. v. City of Ward Ridge, 265

So. 28 714 (Fla. Dist. Ct. App. 1972} Grove v. Baran,
134 So. 24 25 (Fla. Dist. Ct., App. 196l}).

Fla. Stat. Ann. §§166.011-166.411 (West Supp. 1978).
1973 Op. Att'y Gen,, 073=375 (Fla., Oct, 8, 1973).

Leonard v. Baylen Street Wharf Co., 52 So. 718 (Fla.
910} .

See Plant City v. Mayo, 337 So. 24 966 (Fla. 197e6).






