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This report is one of a series of preliminary 

reports describing the l~ws and regulatory programs of the 

United States and each of the 50 states affecting the siting 

and operation of energy generating facilities likely to be 

1,1sed in Integrated Community Energy Systems (ICES). Public 

utility regulatory statutes, energy facility siting programs, 

and municipal fr~nchising authority are examined to identify 

how they may impact on the ability of an organization, 

whether or not it be a regulated utility, to construct and 

operate an ICES. 

This report describes laws and regulatory programs 

in Virginia. Subsequent reports will (1) describe public 

utility rate regulatory procedures and practices as they 

might affect an ICES, (2) an~lyze each of the aforementioned 

regulatory programs to identify impediments to the development 

of ICES and (3) recommend potential changes ln legislation 

arid regulatory practices ana pr6c~dures to overcome such 

impediments. 



CHAPTER 1 

INTRODUCTION 

One response to current concerns about the adequacy 

of the nation's·energy supplies is to make more efficient use 

of existing energy sources. The United States Department of 

Energy (DOE) has funded research, development and demonstra­

tion programs to determine the feasibility of applying proven 

cogeneration technologies in decentralized energy -systems, 

known as Integrated Community Energy Systems (ICES), to 

provide heating, cooling and electrical services to entire 

"communities" in an energy conserving and economic manner. 

The relevant "community" which will be appropriate 

for ICES development will typically consist of a combination 

of current energy "wasters" -- i.e. , installations with large 

energy conversion facilities which now exhaust usable amounts 

of waste heat or mechanical energy -- and current energy 

users -- i.e., commercial or residential·structures which 

currently obtain electricity and gas from a traditional 

central utility and convert part of it on customer premises 

to space heating and cooling purposes. 

·In most current applications, energy conversion 

facilities burn fuels such as coal, oil or natural gas to 

produce a single energy stream, such as process steam or 

electricity, for various industrial processes or for sale to 

other parties. However, the technology" exists to produce 
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more than one energy stream from most energy convers1on 

processes so that the input of a given amount of fuel could 

lead to the production and use of far more usable energy than 

is presently produced. This technology is the foundation of 

the ICES concept. Current examples of the technology can be 

found on university campuses, industrial or hospital 

complexes and other developments where a central power plant 

provides not only electricity but also thermal energy to the 

relevant community. 

·rt is generally assumed by DOE that ICES. will be 

designed to produce sufficient thermal energy to meet all the 

demands of the relevant community. With a given level of 

thermal energy output, an ICES generation facility will be 

capable of producing a level of electricity which may or may 

not coincide with the demand for electricity in the community 

at that time. Thus, an ICES will also be interconnected with 

the existing electric utility grid. Through an 

interconnection, the ICES will be able to purchase elec­

tricity when its community's need for electricity exceeds the 

amount can be produced from the level of operations needed to 

meet the community' s thermal needs . In addition, when 

operations to meet thermal needs result in generation of more 

electricity than necessary for the ICES community, the ICES 

will be able to sell excess electricity through the 

interconnection with the grid. 
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ICES may take a variety of forms, from a single 

owner-user such as massive industrial complex or university 

campus where all energy generated is used by the owner 

without sales to other customers, to a large residential 

community in which a central power plant produces heat and 

electricity which is sold at retail to residents of the 

community. Since successful operation of an ICES presupposes 

that the ICES will be able to use or sell all energy produced, 

it can be anticipated that all ICES will at some point seek to 

sell energy to customers or to the electric utility grid from 

which the electricity will be sold to customers. By their 

very nature ICES are likely to be public utilities under the 

.laws of many, or even all, states. 

The Chicago law firm of Ross, Hardies, O'Keefe, 

Babcock & Parsons has undertaken a contract with the Depart­

ment of Energy to identify impediments to the implementation 

of the ICES concept found 1n existing institutional 

structures established to regulate the construction and 

operation of traditional public utilities which would 

normally be the suppliers to a community of the type of 

energy produced by an ICES. 

These structures have been developed in light of 

policy decisions which have determined that the most 

effective means of providing utility services to the public 

is by· means of regulated monopolies serving areas large 

enough to permit economies of scale while avoiding wasteful 
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duplication of production and deli very facilities. These 

existing institutional structures have led to an energy 

delivery system characterized by the construction and 

operation of large central power plants, in many cases some 

distance from the principal population centers being served. 

In contrast, effective implementation of ICES 

depends to some extent upon the concept of small scale 

operations supplying a limited market in an area which may 

already be served by one or more .traditional suppliers of 

similar utility services. ICES may in many instances involve 

both existing regulated utili ties and a variety of no~­

utility energy producers and consumers who have not tradi­

tionally been subject to public utility type regulation. It 

will also require a variety of non-traditional relationships 

between existing regulated utilities and non-regulated energy 

producers and consumers. 

Ross, Hardies, O'Keefe, Babcock & Parsons is being 

assisted 1n this study by Deloi tte Haskins & Sells, 

independent public accountants, ·Hi ttman Associates, Inc., 

engineering consultants, and Professor Edmund Kitch, 

Professor of Law at the University of Chicago Law School. 

The purpose of this report is to generally describe 

the existing programs of public utility regulation, energy 

facility siting and municipal franchising likely to relate to 

the development and operation of an ICES, and the con­

struction of ICES facilities in Virginia. Attention is given 
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to the problems of the entry of an ICES into a market for 

energy which has traditionally been characterized by a form 

of regulated monopoly where only one utility has been auth­

implementation of the ICES concept and·a series of recom­

mendations for responding to those impediments. orized to 

serve a g1ven area and to the necessary relationships between 

·the ICES and the existing utility. In many jurisdictions 

legal issues similar to those likely to arise in the 

implementation of the ICES concept have not previously been 

faced. Thus, this report cannot give definitive guidance as 

to what will in fact be the response of existing institutions 

when faced with the issues arising from efforts at ICES 

implementation. Rather, this report is descriptive of 

present institutional frameworks as reflected in the public 

record. 

Further reports are being prepared describing the 

determination and apportionment of relevant costs of service, 

rates of return and rate structures for the sale and purchase 

of energy by an ICES. Impediments presented by existing 

institutional mechanisms to devel.opment of ICES will be 

identified and analyzed. In addition to identifying the 

existing institutional mechanisms and the problems they 

present to implementation of ICES, future reports will 

suggest possible modifications of existing statutes, regu­

lations and regulatory practices to minimize impediments to 

ICES. 
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This report is one of a series of preliminary 

reports covering the laws of all 50 states and the federal 

government. In addition to the reports on individual states, 

Ross, Hardies, O'Keefe, Babcock & Parsons is preparing a 

summary report which will provide a national overview of the 

existing regulatory mechanisms and impediments to effective 

implementation of the ICES concept and a ser1es of 

recommendations for responding to those impediments. 
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CHAPTER 2 

REGULATION OF PUBLIC UTILITIES IN VIRGINIA · 

I. PUBLIC AGENC:J:ES WHICH REGULATE PUBLIC UTILITIES 

The authority to regulate public utilities is 

vested .generally in the State Corporation Commission (Com-

mission). The Commission is comprised of three members 

elected by a joint vote of the two houses of the general 
1/ 

assembly. Commissioners serve six-year terms.- They must 

be free from any employment or pecuniary interests in any 

company subject to the. supervision and regulation of the 
. 2/ 

Commission.-

The Commission is charged with the primary respon-

sibility of supervising and regulating public utilities • 

. However, lo~al governments retain. the power to grant fran­

chises and otherwise regulate the use of streets and other 
3/ 

public property. In addition, municipally-owned utilities 

are not within the jurisdiction of the Commission to the 
4/ 

extent that they operate within corporate limits.-

II. JURISDICTION OF THE COMMISSION 

Certain of the Commission's powers extend to all 

"public service corporations"; other powers·extend only to 

"public utilities." "Public service corporation" is defined 

to include "gas, pipeline, electric light, heat, power and 
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water supply companies, .•.. and shall exclude all municipal 
5/ 

corporations [and] other. political subdivi~ions. " 

"Public utility" is defined to include: 

••• every corporation (other than a municipality), 
company, individual, or association of individuals 
.or cooperative, their lessees, trustees, or 
receivers, appointed by any court whatsoever, that 
now or hereafter may own, manage or control any 
plant or equipment within the State . • • for the 
production, transmission, delivery, or furnishing 
of heat, chilled air, ·chilled water, light, power, 
or water, ••• either directly or indirectly to 
or for the public. 6/ 

The specific activities and facilities subject 

to the Commission's control are identified within this 

definition. The Commission may regulate the "production, 

transmission, delivery or furnishing" of the jurisdictional 

services. Its supervisory authority extends to "any plant 

or equipment or any·part of a plant or equipment" used in 

connection with the jurisdicti?nal operations. 

The Commission has statutory authority over corpora-, 

tions, companies, individuals, or associations of individuals 
7/ 

or cooperatives.- Thus, the Commission's jurisdiction is 

broad enough to extend to most conventional forms of utility 

ownership. Municipalities are excluded specifically from 
8/ 

the definitions of both public service corporation- and 
9/ 

public utility.-

The Commission's jurisdiction is not dependent upon 

a .sale or furnishing of service for compensation. The Corn-

mission's regulatory powers extend specifically to services 



i 

I 
I 
I • 

i 
i 

- 3 -

10/ 
provided directly or indirectly to the public.-- Thus, 

the Commission does ~ossess the power to regulate wholesale 

sales of energy; 

The Commission's jurisdiction is dependent upon 
11/ 

a furnishing of service "to or for the public."-- There 

is no statutory definition of "public" and neither the 

Commission nor the Virginia courts have discussed this 

requirement in any reported cases. The provision defining 

"public utility" as used in the sections dealing with 

certificates of public convenience and necessity does, how-

ever, clarify this term somewhat. A company: 

(A) which furnishes electric service together with 
heating and cooling services, generated at a central 
plant installed on the premises to be served, to 
the tenants of a building 6r buildings located 
on a single tract of land undivided by any 
publicly maintained highway, street or road at 
the time of installation of the central plant, 
and. 

(B) which does not charge separately or by meter for 
electric energy used by any tenant except as part 
of a rental charge. 12/ 

need not obtain a certificate of public convenience and 

necessity before initiating service. However, such companies 

are su}:)ject to the Commission's jurisdiction with respect to 

rates, standards of service and state operation in the event 
13/ 

of ·emergency if it serves one hundred or more lessees.-.-

Thus, a company satisfying the requirements of 

.this ~tatutory provision and serving fewer than 6ne hundred 



'. 

- 4 -

tenants is completely exempt from the Commission's juris-

diction. Any such company serving one hundred or more 

tenants need not .obtain a certificate before constructing 

facilities or initiating service, but is subject to the 

Commission's general regulatory authority over public uti-

·li ties. 

A company generating electric energy e~clusively 

for its own consumption is also specifically exempted from 
. 14/ 

the Commission's certificating authority.-- While such an 

operation is not otherwise specifically excepted from the 

Commission's regulatory authority, generation for private 

use is not likely to be considered "to or for the public." 

Electric cooperatives are included specifically within the 
15/ 

Commission'. s jurisdiction.--

III. POWERS OF THE COMMISSION 

The Commission is charged with the supervision, 

regulation and control of public service companies "in all 

matters relating to the performance of their public duties 
16/ 

and their charges therefor .... "-- In addition to this 

general· supervisory authority, the Commission has been granted 

numerous specific powers. 

For example, the Commission must approve the issuance 
17/ 

of securities by public service corporations,-- certain 
18/ 

affiliated interest transactions,-- and certain agreements 
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19/ 
between or arrangements among public utilities.-- It has 

. 20/ 
authority. to regulate rates charged by public utilities-- and 

to prescribe·a system of·accounts to be kept by public 
21/ 

utili ties.--. In addition, the Commission must approve the 
22/ 

construction of certain new utility facilities-- and the 
23/ 

initiation and e~tension of service, and may prescribe 
24/ 

standards of service. 

IV. AUTHORITY TO ASSIGN RIGHTS TO PROVIDE SERVICE IN A GIVEN 

AREA 

A. Generally 

No public utility may acquire or construct any 

utility facility without first obtaining a certificate of 
25/ 

convenience and necessity from the Commission.-- In addi-

tion, a public utility must obtain a separate certificate of 

public convenience and necessity before initiating or extending 
26/ . 

any utility service.-- No certificate is needed, however, 

for ordinary extensions or improvements within the territory 
27/ 

in which the utility is authorized to operate.-- Further-

more, no certificate.need be obtained before constructing 

facilities or initiating service, by: 

(2) Any company generating and distributing 
electric energy exclusively for its own consump­
tion. 
(3) Any company (A) which furnishes electric 
service together with heating and cooling 
services, generated at a central plant installed 
on the premises to be served, to the tenants 
of a building or buildings located on a single 
tract of land undivided by any publicly maintained 
highway, street or road at the time of installa­
tion of the central plant, and (B) which does not 
charge separately or by meter for electric 
energy used by any tenant except as part of a 
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rental charge. . . • Any company excluded by this 
paragraph (3) from th~ definition of "public 
utility" for the purposes of this chapter 
nevertheless shall, within thirty days following 
the issuance of a building permit, notify the 
State Corporation Commission in writing of the 
ownership, capacity and location of such central 
plant, and it shall be subject, with regard to 
the quality of electric service furnished, to .the 
provisions of chapters 10 and 17 [relating to 
regulation of rates, standards of service and 
government operation of utilities, during 
emergencies] of this title and regulations there­
under'and be deemed a public utility for such 
purposes, if such company furnishes such service to 
one hundred or more lessees. ~ 

B. Competition 

The Virginia statutes demonstrate a clear policy 

against competition among utilities. The Commission may not 

grant a certificate of public convenience and necessity 

authorizing a utility to operate in an area already receiving 

service from a certificate holder unless it determines that 

the service being rendered is inadequate to meet the require-
29/ 

merits of the public convenience and necessity.- If the 

Commission determines that the service is inadequate, the 

certificate holder will be given a reasonaple time to. remedy 
30/ 

the inadequacy before a second certificate will be granted.-

In addition, no municipally owned electric utility may offer 

service in an area outside its own boundaries that has been 

allotted to a public utility unless the utility serving the 

area consents or the Commission determines that the service 
31/ 

be.i.ng .provided is inadequate.- Similarly, no public electric 
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utility may extend service into a municipality being served 

by a municipally-owned utility unless the municipality 

consents to the extension or the Commission determines that 

the service being.provided by the municipally-owned utility 
32/ 

is inadequate.-

C. Certificating Procedure 

No specific procedure is provided for obtaining 

a certificate of public convenience and necessity. A public 
I 

utility seeking such a certificate must file an application 

with the Commission. The Commission may issue the certi-

ficate if, after formal or informal hearin~ and after due 

notice to all interested parties, it determines that the 

proposed construction or service is. required by the public 
33/ 

convenience and necessity.- No other criteria are es-

tablished by 'statute and neither the Commission nor the 

courts have articulated more specific criteria to.be con-

sidered in granting or denying a certificate. 

In 1972, a new section was added to the public 

service company statutes, which requires that the Cormnission 

consider environmental factors whenever approving the con-
34/ 

struction of any electrical utility facility.-· This 

section has been interpreted and applied by the Commission 

as authorization to act as a siting agency when approving 

construction of electrical energy facilities. This siting 
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aspect of the Commission'·s functions if further. discussed in 

Chapter 3. 

D. Service Area Disputes 

Except as noted in Paragraph B above, Virginia 

statutes ma~e no speciil provision for the resolution of 

service.area disputes. However, they do establish a general 

procedure for hearing complaints. Any person aggrieved by 

any action of a public service corporation may file a com-
35/ 

plaint with the Commission.-- If the grievance is esta-

blished before the Commission sitting as a court of record, 

the Commission may enter any order necessary to resolve the 
36/ 37/ 

dispute.-- All hearings must be public.--

V. APPEALS OF COMMISSION DECISIONS 

Any party aggrieved by a decision of the Commission 

lY 
may appeal directly to the state supreme court. The 

petition for appeal must be filed within four months from the 
39/ 

entry of the final order of the Commission.-- The court 

bases its review on the record before the Commission and may 

overturn the Commission's order only if the Commission exceeded 

its constitutional or statutory authority or the decision 

amounts to an unreasonable exercise of the Commission's 

authority, is based on a mistake of law, or is contrary to 
40/ 

the evidence or without evidence to support it.--
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FOOTNOTES 

1. Va. Code§ 12.1-6 (Michie 1978). 

2. Id., § 12.1-10. -·-
3. Id., § 56-14 (Michie 1974). 

4. Id., §§ 56-1 (Michie 1974), 56-232 (Michie Supp. 1978), 
56-265 .• 4:1 (Michie Supp. 1978). 

5. Id., § 56-1 (Michie 1974). 

6·. Id., § 56-232 (Michie Supp. 1978). 

7. Ibid. 

8. Id., § 56-1 (Michie 1974). 

9. Id., § 56-232 (Michie Supp. 1978). 

10. Ibid. 

11. Ibid .. 

12. Id., § 56-265.4:1 (Michie Supp. 1978). 

13·. Id., § 56-265.1 (b) (3) (Michie 1974). 

14. Id., § 56-265.1(b)(2). 

15. Id., § 56-227. 

16 •. Id., § 56-35. 

17. Id.,§56-56. 

18. Id., § 56-77. 

19. Id., § 56-89. 

-··.:. 

20. Id., § 56-235 (Michie Supp. 1978). 

21. Id., ·§§ 56-249 (Michie 1974). 

22. Id., §§ 56-234.3 (Michie Supp. 1978), 56-265.2 (Michie 1974). 
See Chapter 3, infra. 

23. · Id., § 56-265.3 (Michie 1974). 
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25.· ·rd.,§ 56-265.2 (Michie 1974).· 

26. Id., § 56-265.3. 

27. Id., § 56-265.2. 

28. Id., § 56-265.l(b). 

29. Id., § 56-265.4. 

30. Ibid. 

31. Id., § 56-265.4:1 (Michie Supp. 1978). 

32. Ibid. 

33. Id., §§ 56-265.2, 56-265.3 (Michie 1974). 

34. Id., § 56-46.1 (Michie Supp. 1978). 

35. Id.·, § 56-5 (Michie 1974). 

36.. Ibid. 

37. Id., § 12.1-26. 

38. Id., § 12.1-39. 

39. Ibid. 

40. See Alexan~ria Water Co. v. City Council of Alexandria, 
177 S.E. 454 (Va. 1934); Aetna Insurance Co. v. Common­
wealth, 169 S.E. 859 (Va. 1933). 



CHAPTER 3 

SITING OF ENERGY FACILI.TIES IN VIRGINIA 

I. PUBLIC AGENCIES WHICH ADMINISTER SITING LAWS 

Rather than enacting a comprehensive energy facilities· 

siting act, Virginia, in 1972, added a siting section to the 

public service company statutes administered by the State 
1/ 

Corporation Commission (the "Commission").- The new section 

requires that the Commission consider scenic and environmental 

factors whenever approving the construction of electrical energy 

facilities. The Commission issues certificates of public 

convenience and necessity in approving such construction. The 

Commission's jurisdiction to issue such certificates, as well 

as the Commission's me:rnbership, and other powers and procedures 

are discussed in Chapter 2, while its siting function is dis-

cussed in the following Part II of this Chapter. 

With respect to transmission lines, but not with 

respect ·to generating facilities, Commission approvals "shall 

be deemed to satisfy the requirements of [local.comprehensive 
2/ 

plans and local zoning ordinances]."- Local governmental units 

and. interested persons can nevertheless participate in Commission 

hearings in connection with the approval of the construction of 

transmission lines, and local governmental units can request 

that the Commission consider their local comprehensive plans 

as well as any reports of state agencies concerned with environ-
3/ 

mental protection.-

The Commission need not follow the views of other 

agencies, and other agencies are not pre-empted from requiring 
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separate approvals.-

- 2 :.. 

The jurisdiction and powers of other state 

agencies are-discussed in Part III, below. 

II. STATE CORPORATION COMMISSION 

The new siting section is·largely self-explanatory 

and brief enough to set forth in its entirety. It is as follows:. 

Commission to consider environmental factors 
in approving construction of electr1cal utility 
facili tiel:;; approval required for constr·uction 
of certain electrical transmission lines; 
notice and hearings. -- Whenever under any 
provision of law whatsoever, applicable to 
the Commission, the Commission is required 
to approve the construction of any electrical 
utility facility, it shall give consideration 
to the effect of that facility on the environ­
ment and establish such conditions as may 
be desirable or necessary to minimize adverse 
environmental impact. In such proceedings it 
shall receive and give consideration to all 
reports that relate to the proposed facility 
by State agencies concerned with environmental 
protection; and, if requested by any county 
or municipality in which the facility is pro­
posed to be built, to local comprehensive plans 
that have been adopted pursuant to article 4 
(§15.1-446 et seq.) of chapter 11 of Title 
15.1 of the Code of Virginia. 

No electrical transmission line of two 
hundred kilovolts or more shall be constructed 
unless the State Corporation-Commission shall, 
after at least thirty days' advance notice by 
publication in a newspaper or newspapers of 
general circulation in the counties and 
municipalities through which the line is pro­
posed to be built, and written notice to the 
governing body of each such county and munici­
pality, approve such line. As a condition to 
such approval the Commission shall determine 
that the corridor or route the line is 
to follow will reasonably minimize adverse 
impact on the scenic and environmental assets 
of the area concerned. If, prior to such 
approval, any interested party shall request 
a public hearing the Commission shall, as soon 
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as reasonably practicable after such request, 
hold such hearing or hearings at such place 
as may be designated by the Commission. .This 
section shall apply to such transmission 
lines for which rights~of~way acquisitions have 
not been completed as of April eight, nineteen 
hundred seventy-two. In any such hearing the 
public service company shall provide adequate 
evidence that existing rights-of-way cannot 
adequately serve the needs of said company. 
For purposes of this section, "interested 
parties" shall include the governing bodies 
of any counties or municipalities through 
which the line is proposed to be built, and 
persons residing or owning property in each 
such county or municipalities and "environ-
mental" shall be deemed to include in meaning 
"historic." 

Approval of a transmission line pursuant to 
this section shall be deemed to satisfy the 
requirements of §15 .1-456. r local comprehensive 
plans] and local zoning ordinances with respect 
to such transmission lines. ~/ 

Facilities Subject ~o Siting Criteria 

The Commission issued a Memorandum To All Electric 

Utilities ("Memorandum") on July 14, 1972, which clarifies what 

facilities are subject to the new siting section, and expands the 

procedures and criteria for applying for approval under that 

section. The Memorandum states that certificates will be required 

for the construction of electric utility facilities in the 

following instances: 

1. Within a utility's service area: 

a. For transmission lines of 200 kilovolts 

or more as described in §56-46.1 and 

for substations associated with .such lines. 

b. For generating units of 10,000 kilowatts 
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or more construction of which has not . 

commenced on the date of this memorandum. 

2. All facilities outside of the utility's service 
§./ 

area. 

B. ·Procedures 

1. Applications 

The Commission's Memorandum requires that all appli­

cations for certificates respecting the construction of facil-

ities subject to the Memorandum include, but not necessarily 

be limited to, the following information: 

1. The necessity for the project. 

2. Information concerning alternate ·locations 
which have been considered. 

3. Design data of the facility including 
approximate size, material and appearance. 

4. In the case of transmission lines, informa­
tion should be submitted concerning the 
width of right-of-way, width of clearing, 
method of clearing,. method of disposal 
of trees and brush, proposed ground cover 
and maintenance of the right-of-way after 
the line is constructed. 

5. In the case of power plants, detailed in­
formation should be submitted concerning 
emissions into the·atmosphere or water, 
waste heat disposal, and consumptive use 
of water. 

6. A list of the state agencies which may 
reasonably be expected to have an interest 
in the proposed construction. 2/ 

--·.:. 

The Memorandum also requires that two copies of a map be submitted 

showing .the location or route of the proposed construction. 
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2. Notice and Hearing 

With respect to notifying other state agencies, the 

Memorandum states: 

It is suggested that copies of applications 
for transmission lines of 200 kv and over 
or for power plants to be sent to all State 
agencies having concern with environmental 
matters which may be affected by the pro­
posed construction. ~/ 

With respect to providing local notice and participa~ 

tion, the Memorandum repeats the statutory requirement that 

certification of transmission lines and generating stations must 

be preceded by at least 30 days notice by publication once a 

week for 2 consecutive weeks in newspapers of general circulation. 

The Memorandum further provides that "any interested party in-

eluding residents or property m.·mers in each county or munici-

pality through which the transmission line is proposed to be 
9/ 

built may request a public hearing."-

In Citizens for the Preservation of Floyd County, Inc. 

v. Appalachian Power Co., the Supreme Court of Virginia held 

that the statute does not require the Commission to seek out and 

solicit views of other agencies, but only to "receive".information 
10; 

that may be offered by other agencies and to give it due consideration.--

C. Criteria For Approval 

The Commission's Memorandum expands the statutory 

criteria for approval of transmission lines, but not for approval 

of generating plants. With respect to transmission lines, the 

Memorandum states: 

Approval is conditioned on the Commission's 
determination that the route the line is to 
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follow will reasonably minimize adverse impact 
on the.scenic, environmental and historic assets 
of the area concerned . . . . Certification is 
contingent upon proof by the utility that ex­
isting rights-of-way do not adequately serve 
the needs of the utility . . . . It is further 
recommended that transmission lines be con­
structed to the extent practicable in accordance 
with the guidelines set forth by the Federal Power 
Commission in Appendix A, Docket No. R-365, 
Order No. 414, issued November 27, 1970. 11/ 

In the Appalachian Power case, noted above, the court 

sustained the Commission's approval of a 765-kilovolt transmis-

sion line. Overriding objections by a local citizens' group, 

the court held that .the Commission had developed adequate en-

vironmental criteria by adopting the transmission line guide-

lines promulgated by the FPC. The court also held that the 

Commission had, consistent with the requirements of the statute, 

made a reasonable appraisal of site alternatives, including the 

possibilities of smaller capacity lines and of paralleling ex­

isting rights-of-way. Finally, the court held that there was 

sufficient evidence to support the Commission's finding that 

the adverse environmental impact of the line would be minimal. 

III. LOCATION AND PLANNING OF DEVELOP~ffiNTS. GENERALLY 

A. Council On The Environment 

The Council, in the office of the Governor, is respon-

sible for implementing the Virginia Environmental Quality Act. 

The purpose of that act is to promote wise use of the State's 

II .. air, water, land and other natural resources and to pro-

teet them from pollution, impairment or destruction so as to 
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improve the quality of .its environment .. _. to initiate, imple-

ment, improve and coordinate environmental plans, programs, and 
12/ 

functions of the State. "-·- Although the Council does not have 

independent permitting jurisdiction, it may serve as a coordina-

ting agency where multiple state permits are required. A single 

unified application for a project requiring a State permit or 

certificate from more than one State environmental regulatory 

agency may be submitted to the Administrator of the Council, 
13/ 

and a single hearing may be held.-- The hearing is to be held 

within .60 days after the application is complete. Although each 

participating state agency retains jurisdiction to render a 

separate decision, these decisions must be rendeied within 30 

days after the hearing, unless the deciding agency grants itself 
14/ 

an extension; such extensions may not exceed 30 days.--

B. State Water Control Board 

A certificate is required by the Board for the dis-

charge of various types of wastes or deleterious substances into 

waters or for the alteration of the physical, chemical or bio­
. 15/ 

logical properties of State waters.-- An exception to the Board's · 

jurisdiction over State wat~rs is the authority of the State 

Corporation Commission to establish flow release schedules when 

a dam is required. 

c. Air Pollution Control Board 

The Board may issue orders that require owners to con-

struct facilities according to approved specifications to meet 
17/ 

air quality standards.-- The Board has power to perscribe permit 
18/ 

fees for major stationary air pollution sources.--
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D. Marine Resources Commission 

A permit is required from the Commission for use of 

subaqueous beds to "build, dump, or otherwise trespass upon or 

over or encroach upon or take or use any materials from the beds 
19/ 

of the bays and ocean, rivers, streams, creeks·. . "-The 

Marine Commission has taken an advisory role in siting power plants 
20/ 

on river banks within its jurisdiction.- However, the Commission 

has power to ·review and to modify, remand or reverse the decisions 
21/ 

of the wetlands boards, discussed below.--

E. Commission of Game and Inland Fisheries 

Although no permit is required from this agency, it 

may act "as it may de~m advisable for the conservation, pro-

tection, replenishment, propagation of and increasing the sup­

ply of game birds, game animals and fish and other wildlife of 
22/ 

the State.-- It may serve in an advisory capacity and thus 

influence a siting decision. 

F. Commission of Outdoor Recreation 

As it is the pur..pose of the Commission to plan and 

provide for acquiring, maintaining, improving, protecting and 

conserving areas adapted to developing a comprehensive system 

of outdoor recreational facilities, the Commission may be in-

fluential in a State Corporation Commission decision relating to 
~I 

siting. If a river is so designated, then authority of the 

General Assembly is required to construct, operate or ·maintain 
25/ 

a dam or structure impeding the river's flow.--
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G. Local Wetlands Boards 

Counties, cities and towns that have enacted wetlands 

ordinances require permits for use or development of wetlands 
26/ 

within their particular jurisdiction.- Wetlands Boards consist 

of five local residents appointed by.the local governing body 
27/ 

for 5-year terms.- Decisions by the Wetlands Boards are subject 

to review by the Maine Resources Commission, discussed above. 

H. Local Zoning Boards 

The local governing bodies of counties and municipalities 

may regulate, restrict, permit, prohibit and determine the uses 

of land, buildings and other structures through zoning ordinances. 

No zoning provisions deal expressly with public utilities. 

I. Local Planning Commission 

Where a local comprehensive plan has been approved 

and adopted by the local governing body, approval of the local 

planning commission is required for the construction of public 

utility facilities whether publically or privately owned. Such 

approval is governed by the determination that the facility is 

substantially in accord with the commission's comprehensive 
29/ 

plan.- A majority vote of the local governing body can override 
30/ 

the plan commission. 

J. Division of State Planning and Community Affairs 

The Division of State Planning and Community Affairs 

is responsible for developing standards and recommending means 
31/ 

to contTo·l t'he use of land around "critical environmental areas ... -

As such, it may serve in an advisory capacity in the Commission's 

decision making process. 
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CHAPTER 4 

FRANCHISING PUBLIC UTILITIES IN VIRGINIA 

I. .AUTHORITY TO GRANT FRANCHISES 

The Virginia Consti~ution prohibits any "gas, water, 

steam or electric heating, electric light or power . [or] 

any corporation, association, person, or partnership engaged 

in these or like enterprises'' from using the streets, alleys 

or public grounds of any city or town without the consent of 
1/ 

the municipal authorities.- This constitutional provision 

has been effectuated through an identically worded statutory 
?._/ 

provision and resta~ed in the statutory provisions relating 
~/ 

to the regulation of public service companies. Pursuant 

to these provisions, franchising power is granted to all 

cities and towns. AnY person or entity providing any of the 

enumerated services or involved in any "like enterprise" may 

be granted a franchise. There is no requirement that the 

franchisee be a public utility or otherwise be providing 

service to or for the public. 

County boards of supervisors have been vested with 

the same powers that may be exercised by the councils of 
!/ 

cities and towns. Thus, counties are authorized to grant 

franchises for the use of county roads and grounds. 

II. PROCEDURES FOR GRANTING FRANCHISES 

A specific statutory procedure is provided for 

.granting franchises for terms in excess of five years. After 
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the terms of a proposed franchise ordinance have been approved 

by the mayor, or passed over the mayor's veto, the ordinance 

must be published ·in a local newspaper once a week for four 
~I 

consecutive weeks. The advertisement must invite written 
6/ 

bids for the franchise.- The franchise is to be awarded to 

the highest bidder, although the council may choose to accept 

a lower bid if acceptance of a lower bid is in the public 
?_I 

interest. If no satisfactory bid is received, the council 

may award the franchise to any person or corporation which 
8/ 

makes application for the franchise.- The franchisee is to 

bear the expense of advertising the proposed franchise 
9/ 

ordinance.-

Although public service corporations are required 

to obtain a certificate of public convenience and necessity 
. 10/ 

before furnishing service in the state,-- there is no express 

requirement that a potential franchisee obtain such a certi-

ficate before being granted a franchise. 

III. CRITERIA TO BE USED IN EVALUA'l'ING FRANCHISE REQUESTS 

As mentioned, franchises must be awarded to the 

highest bidder unless the council determines that the public 

interest would be served by granting the franchise to some 
11/ 

other bidder.-- A franchisee need not be a public utility 

or provide service to or for the public. A potential fran-

chisee need not obtain a certificate of public convenience 

and necessity from the Corporation Commission prior to being 

granted a franchise; however, a public service corporation 
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·may not offer service without having obtained such a certifi-
12/ 

cate. No additional criteria to be used in evaluating 

franchise requests are provided by statute or case law. 

IV. CHARACTERISTICS OF A FRANCHISE 

Franchises may not be granted for terms in excess 
13/ 

of forty years. While no conditions which will result in 

the automatic surrender of the franchise have been established 

by statute or case law, franchises should contain forfeiture 

provisions to assure "efficiency of public service at reason-

able rates and the maintenance of the property in good order 
14/ 

throughout the term of the grant."- However, despite the 

apparently compulsory language of this provision, a Virginia 

court has held that a franchise is not invalid if it does 
15/ 

not contain a forfeiture provision.-

A franchise may provide that any facilities con-

structed pursuant to the franchise may become the prop~rty 

of the city or town upon termination of the grant. Compensa-

tion to the franchisee, if any, is also to be established 
16/ ' 

in the franchise.-. Any person occupy'ing streets or other 

public property except pursuant to a valid franchise, is 
17/ 

guilty of a ~isdemeanor and subject to a daily fine.-·· A 

statutory provision also provides for a declaration that the 
18/ 

property is a public nuisance and must be removed. This 

statutory provision provides cities and towns with a method 

of forcing the removal of facilities upon expiration or term-

ination of a franchise. 
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Neither the statutes nor reported judicial decisions 

have expressly ·permitted or prohibited exclusive franchises. 

However, in one instance, a city granted an exclusive fran-

chise to a company to lay and maintain gas pipes for a term 
19/ 

of fifteen years. While the court was not called upon to 

rule specifically on the question of the validity of an 

exclusive franchise, it gave no indication that this factor 

was relevant to the validity or invalidity of the franchise. 

A municipality can preclude the operation of a 

utility authorized by the corporation Commission to provide 
20/ 

service by refusing to grant a franchise.-- This is only 

true, however, when acertificated utility attempts to make 

its initial entry into the city. A municipality cannot ·force 

the removal of facilities of a certificated utility after 

annexing the area which it is serving regardless of the 

absence of a franchise. From the anrrexing city or the expir-

ation of any franchise under which the utility operated in 
21/ 

the previously unincorporated area. 

The statutory grant of franchising authority does 

not limit the type of utility services which can be fran-

chised. Neither abandonment of the franchise nor a mandatory 

franchise tax is provided for by statute. 
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