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This report is one of a series of preliminary 

reports 6escribing the laws and regu1,atory pr~grams of. the 

United States and each of the 50 statas affecting the siting 

and operaticn of energy generating facilities likely to be 

used in Integrated Community Energy Systems (ICES). public 

utility regulatory statutes, energy facility siting ,?rograms, 

and municipal franchising authority are examined tc identify 

how they may impact on the ability of an organization, 

whether or not it be a regulated utility, to construct and 

op'erate an ICES. 

This report descri.bes laws and regulztory programs 

in Alaska.. ScSzeqkent. reports will (I) describe public 

utility rate regulatory proce2ures and practices as they 

~ might affect an ICES, (2) analyze each of the aforementioned 

I regulatory programs to identify impediments to the develop- 

~ ment of ICES and (3) recommend 2otential changes in legis- 

1 .lation and regulatory practices and procedures to overcome 

1 such impediments. 
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CHv?TER 1 

I INTRODUCTION -.- 

One response to current concerns about th2 adequacy 

I 
of tne nati'onfs energy supplies is to make more efficient use 

of existing energy sources. The United States Department of 

Energy (DOE) has funded research, development and demonstra- 

tion programs to determine the feasibility of applying proven 

cogeneration technologies in decentralized energy systems, 

known as 'Integrated . Community- ' E.nergy Systems ( ICES ) , to 

provide heating, cooling and electrical services to zntire 

"communities" in an energy conserving and economic manner. 

The relevant I'com-~unity~~ which will be appropriate 

for ICES development will typic,al.ly consist of a combination 

of current energy ''wasters" -- i . e . , installations with lxge 
energy conversion facilities which now exhaust usable amounts 

of waste heat or mechanical energy. --  and current energy 

users -- i . e., commercial or res.idential structures which 
currently obtain electricity and gas. from a traditional 

1 central utility and .convert part -of it on customer premises 

i to space heating and cooling purposes. 

1 In most current applications, energy conversion 
I 

facilities burn fuels such as coal, oil or natural gas to 

produce a s'ingle. energy stream, such as process stearn or 

I electricity, for various industrial processes or for sale io 

other parties. However, the technology exists to produce 



more than one eslergy stream from most energy conversion 

processes so that the input of a given amount of fuel could 

lead to t.he production. and use of far more usable energy than 

is presently produced. This technology is the foundation of 

the ICES concept. current examples cf the technology can.be 

found on university campuses, industrial .or hospital. 

complexes and other developments where.a central power.plant 

provides not only electricity but also thermal energy to the 

relevant community,. 

It is generally assumed by DOE that ICES will be 

designed to produce s.uf f icient thermal- energy 'to. meet. all the 

demands . of the relevant community. With a given level of 

thermal enekcjy output, an ICES generation Zacility lf-iill be 

capable of producing a level of electricity which may or may 

not coincide with the demand for electricity in the community 

at that time. Thus, an ICES' will also be interconnected- with 

the existing electric utility grid. Through an 

interconnection, the ICES will be able to purchase elec- 

L i  tricity when its community's need for electricity exceeds 1-ne 

arnourlt can be produced from the level'of operations needed to 

meet the community ' s thermal .needs. In. addition, .when 

operations to meet thermal needs result in generatior! of more 

electricity than necessary. for the ICES community, the ICES 

will be able to sell excess electricity through the 

interconnection with the grid. 



ICES may take a v.ariety of forms, from a single 

owner-user such as massive industrial complex or university 

campus .where all energy generated is used by the owner 

without sales to. other customers, to a large residential 

community in which a central power plant produces heat and 

I electricity which is sold at retail to residents of the 

I co!nmunity. Since successful operation of an ICES presupposes 

that the ICES will be able to use or sell all energy produced, 

l it can be anticipated that all ICES will at some point seek to 

sell energy to customers or to the electric utility grid from 

which the electricity will be sold to customers. By their 

very nature ICES are likely to be public utilities under the 
I 
I labis cf many, or even all, states. 

The Chicago law firm of lioss, Hardies, O'Keefe, 

Babcock & Parsons has under- take^ a contract with the Depart- 

ment of Energy to identify impediments to the implementation 

of the ICES concept found in existing institutional 

~ ' .  structures established to resulate the construction and 

1 operation of traditional public utilities which ~iould 

normally be the suppliers to a community of the tlype of 

~ energy p.r.oduced by .an ICES. 

i 
These structures have been developed in light of ~ 

1 policy decisions b;hich have determined that the most 
I 

- - 
errective means of providing utility services to the public 

is by means of regulated' monopolies serving areas large 

enough to 9erm.i.t economies of scale while avoiding wasteful 



duplication of production and delivery facilities. These 

existing institutional structures have led to an energy 

delivery system characterized by the constructian and 

operation of large central power plants, in many cases some 

distance from the princi2al population centers being served. 

In contrast, effective implementation of ICES 

depends to some extent upon the concept of small scale 

operations supplying a limited market in an area which may 

already be served by one or more traditional suppliers of 

similar utility services. ICES may in many instances involve 

both existing regulated utilities and a variety of non- 

utility energy producers and consumers yho have not tradi- 

tionally been subject to public utility type rsgulation. It 

will also require a variety of non-traditional relationships 

. between existing regulated utilities and non-regulated energy 

producers and consumers. 

Ross, Hardies, OIKeefe, Babccck & Parsons is being 

assisted in this study by Deloitte Has!.tins & Sells, 

independent public accountants, Hittinail 'Associates, Ir?c., 

engineering consulta~~ts , . and Professor ~dm'und Kitch; 

Professor of Law at the University of Chicago Law School. 

The purpose of this report is to generally describe 

the existing public utility regulation, energy 

facility siting and municipal franchising likely to relate to 

the development and operation .of an ICES, and the con- 

struction of ICES facilities in Alaska. .Attention is -given 



to the problems of the entry. of an ICES into a. market for 

energy which has traditionally been characterized by a form 

of regulatzd .monopoly  where only one uti.lity has been auth- 

implementation of. the ICES concept and a series of recoin- 

mendations for responding. to those impediments. orized to 

serve a given area and to the necessary relationships between 

the ICES and the existing utility. In many jurisdictions 

legal issues. similar to those likely to arise in the 

implementation the ICES concept have not previously been 

faced. Thus, this' report can~ot give definitive guidance as 

to w!lat will in fact be the response of existing institutions 

when faced. wlth the issues arising from efforts at . ICES 

implementation. Rather, this report is descriptive of. 

preserit institutional framekorks as reflected in the public 

record. 

Further reports. are being prepared .describing the 

determination and apportionlnent of relevant costs of service, 

rat.es of return and rate structures for the sale axd purchase 

of energy by an ICES. Impediments presented by existing 

institutional .mechanisms to development of ICES will be 

identified and analyzed. . In addition to identifying the 

existing institutional mechanisms and the problems they 

present' to implementation 'of ICES , future reports will 

suggest possible modifications of existing statutes, regu- 

iatioris and' regulatory practices to minimize impediments to 

ICES. 



T h i s  r e p o r t  i s  one o f . ' a  s e r i e s  o f  p r e l i m i n a r y  

r e p o r t s  c o v e r i n g  t h e  l aws .  o f  a l l  5 0  s t a t e s  and t h e  f e d e r a l  

government.  I n  a d d i t i o n  t o  t h e  r e p o r t s  on ind iv idu .21  s t a t e s ,  

I " 

Ross,  H a r d i e s ,  ' O f  Keefe,  Babcock & Parsons.  is p r e p a r i n g  a  
I 

I summary r e p o r t  which w i l l  p r o v i d e  a  n a t i o n a l  overview o f  t h e  
, . 

, e x i s t i n g  r e g u l a t o r y  mechanisms and impediments t o  e f f e c t i v e  

implementa t ion  of  . t h e  ICES concep t  and a  s e r i e s  o f  

recommendations fo r '  r esponding  t o  t h o s e  impediments.  



CHAPTER 2 

REGULATION OF PUBLIC. UTILITIES IN ALASKA 

I. PUBLIC AGENCIES WHICH REGULATE PUBLIC UTILITIES 

The primary law providing for the regulation of 

utilities in Alaska is the Public Utilities Commission 
1/ - 

Act. The Public Utilities Commission ("Commission") is a 

subagency of the Department of Commerce and Economic Develop- 

ment ,("Department."). The Department has general authority 
2/ - 

.to enforce state laws regulating public utilities. 

Other legislation relatingto public utilities 
3/ - 

includes the Electric and Telephone Cooperative Act, the 
4 /  - 

Alaska power' Authority Act, and the Regional Electric 
5/  - 

Authorities Act. Although these acts deal with the creation 

of special private or public corporations or entities, an 

electric utility operated under one of these statutes would 

be generally subject to the same regulatory law as other 

electric utilities operating under the Public Utilities 

1 Commission Act. 

The Commission (formerly called the Public service 

Commission) was created in 1959. It is made up of five 

members appointed by the governor and confirmed by the 
6/ - 

legislature. One of the members is designated by the 
7 /  - 

governor as chairman of the Commission. Members serve 

I 
I ~ i x - ~ e a r  terms with the exception' of the chairman who - 

8 /  - 
serves a four-year term. Members must be qualified as 



follows: one must be an attorney, one must be an engineer, 

one must be a graduate of an accredited university with 

a major in finance, accounting, or business administration, 
9/  - 

and two must be "consumers." 

The role of local governments in regulating 

,public utilities subjec.t to Commission jurisdiction is 

limited to the imposition of reasonable fees and conditions 
lo/ - 

for the use of streets and other public property. The 

statute expressly provides that the Commission's authority 

superior conflicting exercise authority 

municipality: 

The commission's jurisdiction and.authority 
extend to public utilities operating within 
a city 0.r borough, whether home rule or 
otherwise. In the event of a conflict 
between a certificate, order,'decision or 
regulation of the commission and a charter, 
'permit, franchise, ordinance, rule or regu- 
lation of such a local governmental entity, 
the certificate, order, decision or regula- 
tion of the commission shall prevail. 11/ - 

11. JURISDICTI'ON OF THE COMMISSION 

The jurisdiction of the Commission extends to all 

public utilities, which are defined to include every corpora- 

tion (whether public, cooperative or otherwise), company 

or association of individuals that owns, operates, manages 

controls any plant, pipeline or system for the 

following purposes: 

(A) furnishing, by generation, trans- 
mission or distribution, electrical service 
to the public for compensation; 



(C) furnishing water, steam or sewer 
service to Lhe public for compensation; 

(D) furnishing by transmission or dis- 
tribution of natural or manufactured gas 
to the Alaska public for compensation; 

(E) furnishing for distribution or by 
distribution petroleum or petroleum pro- 
ducts to the Alaska public for compensation 
when the consumer has no alternative in his 
choice of supplier of a comparable product 
and service at an equal or lesser price . . . . 12/ - 

The Commission has. also asserted jurisdiction 
1 3 /  - 

over the sale of heat energy. When the heat is a by- :' 

product of the production and sale of electricity, the 

Commission deems the sale of such heat energy as within 

the scope of the certificate of public convenience and 

necessity authorizing.the furnishing. of electric service. 

However, when a utility dedicates a plant solely to the 

I production and sale of heat energy in.the form of steam. 

or hot water, a separate certificate must be obtained 
14,' - 

covering that service. The Commission does not regulate 

common carriers ; motor carriers, railroads, trucks, or 

buses. The following definitions provide further clarifi-. 

cation: 

The term "service" is defined ,in the statute to 

mean : 

. . . every commodity, product, use, facility, 
convenience or other form of service which is 
offered for and provided by a public utility 
for the convenience and'necessity ofthe 
public; :. . - 15/ 



The term "public" and "general public" are 

defined to. mean': 

. . . (A) ' any group of 10 or more customers that 
purchase the service or com.odity furnished by 
a public utility as defined in (2) of this section; 
and 

(B) any utility purchasing the product or 
service or pay.ing for the transmission of electric 
energy, natural or manufactured gas, or petroleum 
products which are re-sold to a group'included in 
(A) of this paragraph or which are used to produce 
the service or commodity sold to the public by 
the' utility. - 16/ 

The construction of the term "public" does not appear to 

have been an issue in any court or administrative .decisions. 
17/ 

In 1970, an Alaskan statute- exempting municipally- 

owned and operated utilities from Commission jurisdiction 

was repealed and the statute was amended to provide that 

a public utility owned and operated by a political sub- 

division of the state was exempt from the Commission's regu- 

lation if 'and only if none of its utilities was in competition 

with any other utility: 

Public utilities owned and operated by 
a political subdivision of the state and 
none of whose ut~lities,.excepting the 
furnishing of collection and disposal ser- 
vice of garbage, refuse, trash or other 
waste material, is in competition with any 
other utility, are exempt from the provisions 
of this chapter, other than the provisions 
of §§221-281 of this chapter [requiring 
issuance of a certificate of public convenience 
an.d necessity], unless the owner and operator 
elects to be subject to,all provisions of 
this chapter. - 18/ 

Prior to this amendment, Alaskan courts had held that the 

Commission's issuance to an electric utility of a certificate 



of public convenience and necessity pfoviding for a service 

area that encompassed a city within its territory did not 

preclude the city from furnishing electricity within its own 

city limits or within contiguous or adjacent districts in 
19/ - 

competition with the certificated utility. Under the new 

statute, all publicly owned utilities are subject to the 

Commission's authority to grant certificates of public 

convenience and necessity and hence to designation of their 

service areas even if not otherwise subject to Commission 
20/ - 

jurisdiction. In practice, then, the Commission has the 

authority to prevent direct competition between investor- 

owned and publicly-owned utilities. REA cooperatives are - - 

2 I/ - 
also subject to regulation by the CO-ission. 

Because a public utility must serve ten or more 

customers in order to be subject to the jurisdiction of the 

Commission, the p-roduction or distribution of energy for 
22/ - 

private use is not subject to regulation by the Commission. 

An institution such as'a firm or'a university might, under 

some circumstances, be 'considered a single customer for 
23/ - 

purposes of determining Commission jurisdiction. . . 

The statutes do not consider specifically the 

issue of .production of energy for the use of tenants. In 

order to come within the definition of public utility, 
5 - 24/ 

however, a utility must serve ten or more customers. In 

addition, an electric utility that does not gross $25,000 

.or more annually is exempt from Commission regulation unless 

25 percent of the subscribers petition the Commission for 



25/ - 
regulation. There is no comparable provision relating 

to other types of utilities. A utility which serves only 

its tenants but would otherwise be subject to Commission 

regulation might be exempted at the discretion of the Com- 
26/ - .  

mission. 

111. POWERS OF THE COMMISSION 

I In addition to its general supervisory authority 

over public utilities, the Commission is authorized specifi- 

cally to (1) regulate rates charged by public utilities; (2) 

I establish reasonable standards of service; and (3) prescribe - 

27/ - 
a system of accounts to be kept by public utilities. Rates 

for sales -to the public and rates for sales to a utility 
. , 2 8 /  - 

for re-sale to the public are regulated. If the capital 

of a public utility corporation is impaired, the Commission 

may order the utility to cease paying dividends on its 
29/ - 

common 'stock until the impairment is removed. In addition, 

the Commission is empowered to determine appropriate depre- 
30/ - 

ciation rates. 

Mergers or consolidations are subject to juris- 

I .  diction only insofar as they involve transfer of a certifi- 

cate. A party acquiring a certificate must meet the normal 

standards of being "fit, willing and able" to provide ser- 
3 I/ - 

vice. Transactions between affiliated interests involving 
- 

purchasing or payment arrangements are subject to supervision 



take the corrective action the Commission may require to 

achieve effective development and regulation of public 
32/ 

utility services. "- Agreements or'arrangements between 

two utilities for the joint .use and interconnection of: 
33/ - 

utility facilities are' subject to Commission jurisdiction. 

Sales or leases of property are regulated only if they 
34/ - 

suggest unreasonable management practices. 

As discussed in Chapter 3, infra, the Commission 

is not responsible for determining issues relating to the 

siting of new utility plant,'constructing.new plant, or 

expanding existing plant if the utility involved is already 
35/  - 

certificated to provide service to the area. Extension 

of service to new customers requires approval only when 
36/ - 

a service area described in a. certificate must be amended. 

.Discontinuance, suspension, or abandonment of 
3 7/. - 

service requires prior approval. Standards of service 

are subject to rules, regulations, arld orders of the Com- 
3 8 1  - 

mission. 

IV. AUT.HORITY TO ASSIGN RIGHTS TO PROVIDE SERVICE IN A 
'GIVEN: A.RE:A. ' ' ' 

Before a public utility may operate and receive 

compensation for providing a utility service,-it must 

obtain from the Commission a certificate declaring that 

public convenience and necessity require or will require 

the utility's service. If the utility provides more than 

one type of service, a separate certificate must be obtained 



39 /  - 
for each service. As discussed above, the construction 

of new facilities or the extension or replacement of existing 

facilities does not require Commission approval provided 

the facilities will be located in'a service area for which 

the utility has previously been certificated. There are no 

exceptions to the certification requirement for expanding 

service into contiguous areas or for extending into areas 

not served by any utility where'such extensions. are outside 

the assigned service area. 

Although the statute does not direct the Commission 

to issue only exclusive certificates, the statutes and regu- 

lations .governing the granting of certificates include 

provisions authorizing the Commission to take "appropriate 

action"'to eliminate "competition not in the public interest" 

and "undesirable duplication." 

This appropriate action may include, but 
is not limited to, ordering the competing 
utilities to enter into a contract which, 
among other things would': 

(I) delineate the service area 
boundaries of each. in those areas of .corn- 
pet i.t ion ; 

(2) eliminate existing duplication 
and paralleling to the fullest reasonable 
extent; 

(3) preclude future duplication and 
paralleling; 

(4) provide for the exchange of 
customers and. facilities for the purposes 
of providing better public service and 
of eliminating duplication and paralleling; 
and 

(5) provide such other mutually 
equitable arrangements as would be in the 
public interest. - 40/ 



To administer this statutory responsibility, the Commission 

has adopted rules which prohibit an electric utility 

operating in competition with another electric utility in 

the same area from'constructing facilities or establishing 

a service connection for a customer in a disputed service 

area without Commission approval. The rules go on to pro- 

vide : 

(b) The commission will grant approval 
to provide a service connection for a 
customer located within a disputed area if 

(1) the utility requesting approval 
receives the concurrence of the competing 
utility and submits to the commission a 
signed ,'Waiver of Objection' on a form 
provided by the commission; or 

(2) a-determination is made by the 
commission, after hearing, that one or the 
other of the utilities is the appropriate . 
one . to provide the service. - 41/ 

While the statute evidences a clear policy 

against uninhibited competition and undesirable duplication 

of facilities, the Commission has stated that no certifi- 

cate should be considered to grant a monopoly within any 

given area. In resolving a dispute between a existing 

nonregulated municipally-owned and operated telephone com- 

pany in Fairbanks and a new regulated telephone public 

utility regarding which utility should serve a community 

located within the certificated service'area of the 

municipally-owned utility, the Commission said the existing 

utility would not automatically be permitted to provide 

service to the exclusion of a new utility if the new 

utility could provide a more feasib.1e service without 



42/  - 
wasteful duplication. The Commission went on to say 

I that the existing utility's status as first-in-field was 
i 

I at best on element to consider in evaluation of all elements. 
I 

I 
I Pmong other things, the Commission stated that 
I 

the financial strength of each utility is important. In 

addition, the .rate structures of the utilitie's were to be 
. . 

considered as they significantly affected the public interest. 

Furthermore, ongoing regulatory supervision of the utility 

services was in the public interest, and, while not para- 

mount, was a factor to consider in deciding whether a 

regulated utility or a non-regulated municipal utility should 

be authorized to serve'a disputed area. Having considered 

all such factors, the Commission authorized the new utility 

to serve the disputed community despite the existence of 

l a 'prior certificate. 

The fact that the Commission permitted a newcomer 

to invade a service area certificated t,o another utility 

in.the Fairbanks case does not mean competition will be 

readily approved by the Commission. To date, the Commission 

has not certificated two electric utilities to operate 

within the same service area.: Furthermore, ,the  omm mission 
4 3/ - 

is likely to seek to avoid prejudice to an existing utility. 

The procedure for obtaining certificate and the 

criteria for issuance of a certificate are briefly des- 

cribed in the statute. The application for a certificate 

is to be in the form and contain the.information required 



44/  - 
by the Commission regulations. The application form 

requires information including a description of the area 

I to be served; a description of the applicant; copies of 

franchises or permits obtained from other agencies and a 

statement 'as to .other franchises and permits required; 

a. description of the services to be provided and the cus- 

tomers served; statements of financial condition; proposed 

rates and tariffs; and a statement as to why the proposed 

operation is required by the public convenience and nec- 

essity including a consideration of the adequacy of existing 
4 5 /  - 

facilities to meet public needs. 

The criteria ..to be used in issuing a certificate 

are. set forth in the statute: 

No certificate may be issued unless the 
commission finds that the applicant is 
fit, willing and able to provide the 
utility services applied for and that the 
services are required for the convenience 
and necessity of the public. The com- 
mission may issue a certificate granting 
an application in whole or in part and 
attach to the grant of it the terms and 
conditions it considers necessary to 
protect and promote the public interest 
including the condition that the applicant 
may or shall serve an area or provide a 
necessary service not contemplated by the 
applicant. The commission may, for good 
cause, deny an application with or without 
prejudice . - 46 /  

All applications fora certificate must be docketed and 
47 /  - 

considered in a formal proceeding. Notice and a public 
4 8 /  - 

,hearing are required, butthere are no time limits. 

No other agency need formally concur in the granting of 

a certificate. 



A certificate may not be sold, leased or trans- 

ferred to a,nother utility without prior approval of the 
4 9 /  - 

Cornmiss ion.. 

I1 To abandon a service for which a utility has been 

11 certificated, the utility must file an application with the 

Commission. If, after notice and hearing, the Commission 

I finds that.the public convenience and, necessity no longer 

I1 require the service, then the Commission may authorize 

I1 abandonment. Such. an authorized abandonment is sub j ect to 

reexamination by the Commission, and, if circumstances so 
50 /  - 

warrant, the utility may be ordered to resume services. 

V. APPEALS OF COMMISSION DECISIONS 

All final orders of the Commission are subject to 

judicial review in accordance with the Alaska Administrative 
5 1/ - 

Procedure Act. The final order may be appealed to the 

It superior court for. j.udicia1 review by filing a notice of 

It appeal in accordance with the rules of court. The notice 

of appeal must be filed within thirty days after the.last 

day on which reconsideration can be ordered. The right to 

appeal is not affected by failure to seek reconsideration 
- - 

52/  - 
before the agency. 

The appeal will be heard by the superior court 

sitting without a jury. The court may augment the Commission's 

record in whole or in part, or hold a hearing de novo. The 
Y 

court's inquiry includes whether the Commission has proceeded 



- 13  - 

without  j u r i s d i c t i o n ,  whether t h e r e  was a  f a i r  hea r ing  

' . and' whether t h e r e  was a  p r e j u d i c i a l  abuse .of  ' d ' i s c re t ion .  

The c o u r t  may e n t e r  judgment s e t t i n g  a s i d e ,  modifying,  

remanding. o r  a.f f  i rming . t h e  o r d e r .  Fur ther .  appeal. may. be 
53 /  - 

. , taken t o  :the Alaska Supreme Court .  
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CHAPTER 3. 

SITING OF ENERGY FACILITIES IN ALASKA 

Alaska has' no statute or regulation specifically 

addressing the issue of power plant siting. Several agencies 

and governmental units have jurisdiction over various aspects 

of energy facility siting within the state. 

I. STATE AGENCIES 

Department of Commerce and Economic Development 

The Department of Commerce and Economic Development 

has general authority to enforce state laws regulating 
1/ - 

publicutilities. ~ithin'the Department is a power develop- 

ment section responsible for formulating a plan for the 
2/ - 

orderly development of the state's power resources. Most 

of the Department's authority over power plants is vested 

in the Public Utilities Commission ("Commission"). 

1. Public Utilities Commission 

The make-up and regulatory authority of the Com- 

mission, which is a subagency of the Department of Commerce 
3/ - 

and Economic Development, is fully discussed in Chapter 2.. 

The Commission's principal authority over plant siting is 

contained in its power to grant or deny a certificate of 
4 /  - 

' public convenience and necessity. As discussed in Chapter 

2, plant siting is a matter for the Commission only when it 

involves a new utility company, an expanded service area 



f o r  an e s t a b l i s h e d  u t i l i t y ,  o r  an a d d i t i o n a l  s e r v i c e  n o t  

o f f e r e d  prev io .us ly .  The Commission h a s . n o  s t a t u t o r y  respon- 

s i b i l i t y  towards  p l a n t  s i t i n g  p e r  -- se when it i n v o l v e s  

e x t e n s i o n  of  an e x i s t i n g  p l a n t  o r  c o n s t r u c t i o n  of  a  new 

p l a n t  w i t h i n  t h e  p r e s e n t  s e r v i c e  a r e a  o f  an a l r e a d y  c e r t i f i e d  
5 /  - 

u t i l i t y .  

2. Alaska P i ~ e l i n e  Commission 

Also a  subagency o f  t h e  Department of Commerce and 

Economic Development, t h e  P i p e l i n e  Commission may have an 

impact  on t h e  s i t i n g  o f  an energy f a c i l i t y  r e q u i r i n g  n a t u r a l  

g a s  l i n e s .  "The commission . . . s h a l l  r e q u i r e  pe rmi t s  f o r  

t h e  c o n s t r u c t i o n ,  enlargement  i n  s i z e  o r  o p e r a t i n g  c a p a c i t y ,  

e x t n e s i o n ,  o p e r a t i o n  o r  abandonment of  any o i l  o r  g a s  p ipe-  
6/ 

l i n e  f a c i l i t y . " -  The s t a t u t e s  p rov ide  t h e  fo l lowing  d e f i n i t i o n s :  

( 9 )  " p i p e l i n e "  o r  " p i p e l i n e  f a c i l i t y "  means 
a l l  t h e  f a c i l i t i e s  o f  a  t o t a l  system of  p i p e  
(whether owned o r  o p e r a t e d  by a  p i p e l i n e  c a r r i e r  
under a  c o n t r a c t ,  agreement,  o r  l e a s e )  i n  t h i s  
s t a t e  used by a  p i p e l i n e  c a r r i e r  f o r  t r a n s p o r t a t i o n ,  
f o r  h i r e  and a s  a  common c a r r i e r ,  of  o i l ,  g a s ,  
c o a l ,  o r  o t h e r  mine ra l  s l u r r y  f o r  d e l i v e r y ,  s t o r a g e ,  
o r  f u r t h e r  t r a n s p o r t a t i o n ,  and i n c l u d i n g  a l l  p i p e ,  
pump and compressor s t a t i o n s ,  s t a t i o n  equipment,  
and a l l  o t h e r  f a c i l i t i e s  used o r  neces sa ry  f o r  
an i n t e g r a l  l i n e  o f  p i p e  t o  e f f e c t u a t e  t h e  t r a n s -  
p o r t a t i o n  from p o i n t  t o  p o i n t ,  exc lud ing ,  however, 
g a s  p r o c e s s i n g  p l a n t s ,  t r e a t e r s  and s e p a r a t o r s ;  

( 1 0 )  " p i p e l i n e  c a r r i e r "  means t h e  owner, 
i n c l u d i n g  c o r p o r a t i o n s ' o r g a n i z e d  under t h e  laws 
of  t h e  Uni ted S t a t e s  o r  of  any s t a t e ,  of any 
p i p e l i n e ,  a s  t h e  t e r m  i s  d e f i n e d  i n  t h i s  s e c t i o n ,  
o r  any i n t e r e s t  i n  it, o r  any pe r son ,  i n c l u d i n g  
c o r p o r a t i o n s  o rgan ized  under t h e  laws o f . t h e  
United S t a t e s  o r  o f  any s t a t e ,  a u t h o r i z e d  t o  con- 
s t r u c t  o r  ex t end  p i p e l i n e  f a c i l i t i e s  under $240(a)  
of  t h i s  c h a p t e r .  - 7/ 



B, Department of:Environmental Conservation 

Because Alaska has no central siting authority, a 

multitude of permits from different state agencies would be 

required to locate a power.plant. In recognition of this 

problem, Alaska has consolidated the permit application pro- 

cedure within the Department of Environmental Conservation 

("DEC") . By submitting master application the DEC, a 

project developer present his 'proposal to 
8 / 

most state and 
- I  - 

local government agencies simultaneously. 

(a) A person proposing a project which requires 
the'issuance of one or more permits may submit a 
master application to the department requesting 
the issuance of all permits and documents necessary 
before the construction and operation of the pro- 
ject in the state. The master application shall 
be on a form established by the department and 
shall contain sufficient information as to the 
location and the nature of the project, including 
discharge of wastes and use of or. interference 
with natural resources of the state. 

(b) Upon receipt of a properly completed .master 
application, the department shall immediately for- 
ward a.copy of the application to all heads of 
executive departments of the state and the chief 
elected official of all municipalities in which 
a portion of the project.is.proposed to be con- 
structed, together with the date by which the 
agency shall respond to the master,application. 

(c) Each agency notified shall respond in 
writing to the department by the specified date, 
not exceeding 15 days from receipt, as determined 
by the department, advising 

(1) whether the agency has an interest in the 
master application;' 

(2) if the response to (1) of this subsection 
is affirmative, the permit program under the 
agency's jurisdiction to which the project 
described in the master application is pertinent, 



and 

(3) whether,.in relation to the master ap- 
plication, a public hearing as provided in . . . this chapter would be in the public 
interest. 

(d) Each notified agency which .(I) responds with- 
in,the specified date that it does not have an 
interest in the master application; or (2) does 
not respond as required within the specified date, 
may not subsequently require a permit of the 
applicant for the project described in the master 
application unless the master application contained 
false, misleading, or deceptive information, or 
other information or lack of information which 
would reasonably lead an agency to msijudge its 
interest:in the master application. 

(e.) The department shall submit application 
forms relating to permit programs identified in 
affirmative responses under (c) of this section 
to the app1ican.t with a direction to complete 
and return them to the department within a rea-. 
sonable time as specified.by the department. 

(f) When the applications, properly completed, 
have been returned to the department, each of the 
applications shall be transmitted to the. appropriate 
state agency for the performance of its responsibilities 
of decision making'in accordance with the procedures 
of this chapter. - 9/ 
Public notice in a newspaper of general circulation 

is required within each municipality or judicial district in 
10/ - 

which the project is proposed to be constructed. Unless 

responses from state agencies unanimously indicate that a 

public hearing concerning a master application is not necessary 

in the public interest, then such a hearing must be held 
11/ - 

within thirty days of the official newspaper notice. 

Representatives of each affected state agency must be pre- - 
12/ - 

sent at the public hearing. Federal and local government 
13/ - 

agencies may be represented.at the hearings at their option. 



(a) Upon completion of the public hearing the 
chairman, after consultation with the state 
agency representatives, shall establish the date 
by which all state agencies shall forward their 
final decisions on applications before them to 
the department. The date established shall be 
within the following 90-day period after the 
public hearing. 

(c) Each. final decision shall state the basis 
for the conclusion together with a final order 
denying the application for a permit or granting 
it, subject to a condition of approval as the 
deciding agency may have the power to impose. An 
agency which denies an application shall, with 
its final decision denying the application, pro- 
vide a written summary suggesting alternate means 
of completing the project, or, if no alternative 
is feasible, the agency shall provide a written 
summary, of its reasons for that conclusion. 

(d) As soon as all final decisions are received 
by the department under . . . this section, the 
department shall incorporate them, without modi- 
fication, into one document and transmit it to 
the applicant either personally or by registered 
mail. 14/ - 

The role of local governments in this process is explained 

in more detail below. 

Persons aggrieved by a final decision issued by 

a state agency must file appeals with the Commissioner of 
15/ - 

Environmental Conservation within thirty days. " 'Person" 

[for purposes of this provision] means an individual, muni- 

cipal, public, or private corporation, or other entity, and 
16/ - 

includes a state agency and a local government." Appeals 

are heard jointly by the commissioners of each agency that 
17/ - 

rendered a decision by which .the appellant is aggrieved. 

Each commissioner decides only that portion of the appeal 



18/ - 
that involves his agency. Judicial review by a superior 

court may be requested in accordance with the Administrative 
19/ - 

Procedure Act. 

Most of.. the .permits that might be, required by an 

energy facility are conveniently listed in the statutes: 

(A) Waste water disposal permit - Alaska Stat,. 
S46.03.100; 18 Alaska Admin. Code 72; 

(B) Solid waste management permit - Alaska Stat. 
S46.03.100; 18 Alaska Admin. Code 60; 

(C) Air emissions permit - Alaska Stat. S46.03.150; 
18 Alaska Admin. Code 75; 

(E) Surface oiling permit - Alaska Stat. $46.03.740; 
18 Alaska Admin. Code 75; 

Anadromous .fish' protection permit - Alaska 
Stat. S16.05.870;. 5 Alaska Admin. Code. 95.100. 

Critical 'habitat area permit - Alaska Stat. 
SS16.20.250, 16.20.260; . . 

State game refuge land permit - Alaska Stat. 
SS16.20.050, 16.20.060; 

Utility permit - Alaska Stat. S19.25.010; 

State park in=ompatible use peimit - Alaska 
Stat: S41.20.020;. 11 Alaska Admin. Code 
18.010; 

Access roads permit.- Alaska Stat. S41.20.020; 
11 Alaska Admin. Code 18.02'0; 



(R)  Right-of-way and easement permits - Alaska 
Stat. 538.05.330; 11 Alaska Admin. Code 58.200; 

(S) Special land use permit [required for certain 
projects on public land] - Alaska Stat. 538.05.035; 11 
Alaska Admin. Code 58.210; 

(T) Tidelands permit - Alaska Stat. 538.05.320; 
11 Alaska ~dmin. Code 62.71.0; 

(U) Tidelands right-of-way or easement permit - 
Alaska Stat. 538.05.320; 11 Alaska,Admin. Code 62.810; 

(W) Permit to appropriate water - Alaska Stat. 
546.15.040; 11 Alaska Admin. Code 72.050; 

(GG) Miscellaneous state land use permit [required 
for certain projects on public land] - Alaska Stat. 
38.05.035; 11 Alaska Admin. Code 96.010. 20/ - 

Permits A, B, C, and E from the list above.are 

granted by the DEC. ' Fuel storage by an energy facility may 

subject it to further regulation by the DEC. No person may 

operate an oil terminal facility within the state which has 
21/ 

the capacity for storing 25,000 barrels or m o r e  unless he 
22/ - 

holds a certificate of risk avoidance. "Oil terminal 

facility" is defined as: 

An onshore or offshore,facility of any kind and 
related appurtenances, including but not limited 
to a .deepwater port, located in, on, or under the 
surface of any land or water of the state, in- 
cluding tide or submerged land, which is used or 
capable of being used for the purpose of trans- 
ferring, processing or refining, ,or storing crude 
oil, refined petroleum products, or their by-pro- 
ducts . . . : '23/ - 



.I 1 I. LOCAL GOVERNMENT , 

Permits requested in a master application, filed 

with DEC may not be issued without prior certification from 

the appropriate local government that the project complies 

with zoning ordinances and associated comprehensive plans 
2 4 /  - 

administered by the local government. The zoning and 

planning statutes do not deal specifically with utility 
2 5 /  - 

installations. 
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CHAPTER 4 - - - 
LAW GOVERNING FRANCHISES IN ALASKA 

I. AUTHORITY TO GRANT FRANCHISES 

The Alaska statutes provide that: 

The assembly acting for an area outside 
cities and the council acting for the area 
within a city may grant franchises, including 
exclusive franchise privileges, for the 
construction, operation and maintenance of 
bus transportation systems and public uti- 
lities not regulated under AS 42.05 [the 
Alaska P.ublic Utilities Act] and may permit 
the use of streets and other public places 
under regulations prescribed by ordinance. 
I/ - 

All public utilities, except non-competing municipally owned 

utilities, electric and telephone utilities grossing less 

than $2.5,000 annually and utilities serving less than ten 

customers, are regulated by the Public Uti'lities Commission 
2/  - 

(Commission), and, therefore, the power of municipalities 

and organized boroughs to grant franchises pursuant to this 
31 - 

statute is, in practice, of little importance. 

With respect to public utilities regulated by the 

Commission, the Alaska statutes provide that: 

Public utilities . . . have the right to use, 
the streets and other public places, upon 
payment of a reasonable permit fee and on 

. , reasonable terms and conditions and with 
reasonable exceptions the assembly or.council 
requires. A dispute as to whether fees, 
terms, conditions, or exceptions are reasonable 
shall be decided by the Alaska Public Utilities 
Commission. 4/  - 

A similar provision found in the chapter governing regulation 



of public utilities by the Commission states that: 

Public utilities have the right to a permit to 
use public streets, alleys and other public 
ways of a city or borough, whether home rule or 
otherwise, upon payment of a reasonable permit 
fee and on reasonable terms and conditions and 
with reasonable exceptions the city or borough 
requires. A dispute as to whether fees, terms, 
conditions or exceptions are reasonable shall be 
decided by the commission. The commission may 
require a utility to add the amount of any 
permit fee paid as a pro rata surcharge to its 
bills for service rendered at locations within 
the boundaries of any city or borough which re- 
quires payment of a permit fee. - 5/  

Thus, the authority of local governments to control the use 

I of streets and other public places by Commission-regulated 

public utilities is strictly limited. Such utilities may be 

required to pay a reasonable fee and comply with'reasonable. 

conditions, but they apparently cannot be foreclosed from 

erecting facilities along public ways. This interpretation 
6 /  - 

was confirmed by a spokesperson for the Commission. .In 

addition, the ultimate responsibility of determining the 

reasonableness of any fees or conditions imposed by local 

governments rests with the Commission. 

11. PROCEDURES FOR GRANTING FRANCHISES 

To the extent that local governments can grant 

franchises, this authority must be exercised by means of 

ordinance. However, no. specific procedure is provided for 

enacting a franchise ordinance and no reported judicial 

decisions have elaborated on the procedure to.be followed,. 

In additi.on, the statute provides that: 



No franchise is valid until it has been sub- 
mitted to the qualified voters of the city or 
borough area outside cities in which it 
applies, and at least 55 per cent of the 
votes cast are in favor of the franchise. - 7/  

At least 30 'days' notice of the frdnchise referendum,must be 

given and the notice must specify the purpose of the refer- 

endum. The ordinance granting the franchise must speci- 

fically provide for its submission to the electorate for 

ratification and the results of the referendum must be 
8 /  - 

included in the minutes of the council or assembly. 

No specific procedure is provided by which fees, 

terms and conditions governing the use of streets by Com- 

mission-regulated public utilities are.to be adopted. 

Action must be taken by the.counci1 or assembly, but the 
9/  - 

statute does not specify a required form for such action. 

The fact that the statute clearly distinguishes between fran- 

chise grants and the imposition of fees, terms' and conditions 

on regulated public utilities indicates .that there is no 

requirement that such fees, terms and conditions 'be submitted 

to the electorate for approval. No other statutes or judicial 

decisions further define the to be followed with 

respect to Commission-regulated utilities. 

111. CHARACTERISTICS OF A FRANCHISE 

A. Duration and Termination 

There is no statutory limit on the duration of a 

franchise. Neither have any judicial decisions interpreting 

local franchising authority established a limit on'the 



duration of a franchise. 

B. Exclusivity . 

Local governments are specifically authorized to 
lo/ - 

grant exclusive franchises. 

C. Other Characteristics 

There is no statutory provision requiring that 

franchisees pay a franchise tax. However, local. governments 

are authorized specifically to require public utilities 

which are regulated by.the ~ornmission to pay.a reasonable 
11/ - 

fee for their use of the streets and other public places. 
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