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APPENDIX A

Institutional Precedents

by

B. M. Jones



INTRODUCTION

The purpose of ﬁhis supporting analysis is to provide a
foundation for developihg a model, an international or multi-
national institution capable of accomodating the back end.of
the fuel cycle, while meeting U.S. non@roliferation goals. The
ahalysis is based on a review of selected, defunct and extant
institutions which, although not necessarily concerned with non-
Aproliferation, have faced a trade-off between acceptability and

‘effectiveness in meeting their objectives.

Discussion of the various institutions is divided into three
categories, international organizations, multinational consortia

and cartels or producer associations.

Examples of international organizations include the International
Seabed Authority, Intelsat, the United Nations and the International
Atomic Energy Agency (IAEA). The International Seabed Authority is

discussed in detail in Section 1.1. -

Multinational consortia are organizations .that have been devel-~
oped primarily to meet common commercial objectives. Membership
includes at least three member nations. Examples include the
Scandinavian Airline Systeﬁ (SAS), URENCO, Unilevér, Royal Dutch
Shell, Eurochemic, Eurodif, Euratom, European Coal and Steel Comm-
unity, and Serena. SAS and URENCO are outlined in detail in Sections

2.1 and 2.2, pespecti&ely,



Cartels or producer associations are multihational agreéments
that restrict market forces; viz, production, market share, custom-
ers or prices. Examples include the Intergovernmental Council of
Copper Exporting Countries (CIPEC), the Organization of Petroleum ‘
Exporting Countries (OPEC), and the Fifth International Tin Agree-
ment (ITA), as well as agreements'governing diamonds and uranium,
bauxite and coffee.* OPEC, CIPEC and.ITA are discussed in detail

in Sections 3.1, 3.2, and 3.3 respectively.

See Addendum A, "Major Trade Agreementsy
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INTERNATIONAL ORGANIZATIONS
INTERNATIONAL SEABED AUTHORITY

Description

Form and Charter. The proposed International Seabed Authority

is the international regulatory and operating body of the proposed
Law of the Sea Treaty.* The Sixth Session of the Third United
Nations Conference on the Law of the Sea** issued the Informal

Composite Negotiating Text (ICNT)*** which details the overall

regime, the powers and functions of the Authority and the system

for seabed exploration and exploitation.

The Authority is modeled after the United Nations (UN) and

would be of comparable size and composition. In two important

respects, however, it differs from the UN. First its supreme organ,

the Assembly, would have general legislative powers, including

enactment of rules binding on its members. Second, the Council's

members would have no veto powers. The Authority would be comprised

of an executive branch, the Council; a legislative branch, the
Assemblv: an administrative branch, the Secretariat; a judicial
mechanism, the Seabed Disputes Chamber of the Law of the Sea Tri-
bunal (SDC)} and finally an operating company,lthe Enterprise.

The following section outlines the composition, voting procedures,
and powers and functions of the above organs, including the Au-

thority itself.

*Also known as the "Law of the Sea Convention," (see the History
and Evolution section for a discussion of the status of the pro=
posed agreement).

**Held in New York, 23 May to 15 July 1977.

**Sixth Session of the International Law of the Seas Convention.
AI Conference 62/Working Paper no. lU. May 23 - July 15, 1977.
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Orqanizational Structure.* The Authority is the organization
- through which Stafes Parties organize and control the activities
undertaken'in the Area. It is based on the principle of the so-
.vereign equality of all members. The principle organs of the
Authority are the Assembly, the Council and the Secretariat. The
secondary organ is the Enterprise through which the Authority di-
rectly carries out its functions. The functions of the Authority
include:

fe) Exercise.conﬁrol over activities in the Area** and

take any measures as necessary to secure compliance

with Convention; :

o Promote, coordinate, carry out and/or contract for
marine scientific research in the Area;

o Acquire technology and scientific knowledge relating
to activities in the area;

o Promote the transfer of such technology so that all
States benefit therefrom; :

o Establish a system for equitable sharing of benefits;

o Regulate production of minerals from the area;

o Take measures necessary to achieve growth efficiency
and stability of markets for commodities produced from
the Area; :

o Enhance opportunities for ‘all States Parties to par-

cipate in development of Area's resources and prevent
monopolization of exploration and exploitation.

* See Figure 1.



Primary Organs
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The Assembly is composed of all Authority members.  Each

member has one vote. Questions of substance are decided by a two-

thirds majority of the members present and voting. Questions of

procedure

are decided by a majority of members present and voting.

As the supreme organ of the Authority, the Assembly sets the

general policies of the Authority and considers problems of a general

nature.

(o]

Other functions of the Assembly include:

Elects Council, Secretary General, 1l judges of
SDC,appoint Director General of Enterprise and
Governing Board of Enterprise

Establishes appropriate subsidiary organs

Assesses members contributions to Administrative
budget

Adopts financial regulations
Approves budget (submitted to Council)
Adopts rules or procedure

Examines Council and Enterprise and special
reports

Studicas and cecumunends reé promotion of interna-
tional cooperation in Area and encouragement of
development of international law;

Adopts rules, regulations, and procedures for
equitable sharing of financial and other economic
benefits; ©

0

Considers problems of a general nature;
Establishes a system of compensation upon recom-
mendation of the Council on basis of Economic
Planning Commission's advice;

Suspends members;

Final adoption of rules, regulations and proce-
dures provisionally adopted by the Council.



The Council is composed of thirty-six members elected by the
Assembly. The members are elected according to the following
representation formula:

0 Four countries making greatest contributions,
including one State from Eastern (Socialist)
European region;
O Four countries, major importers, including
- - one State from Eastern (Socialist) European
region; ;
o Four countries, major exporters;

O Six developing countries representing special
interests;

o Eighteen countries to ensure equitable geogra-
phical distribution of seats.

The Council is further divided into the Economic, Planning, and

Rules and Regulations Commissions.

The Council is the executive organ with powers to establish:
specific Authority policies. Other functions include:

® 0 Supervise and coordinate implementation of
Convention and invite the Assembly's attention
to cases of noncompliance;
o Provide Assembly with candidate lists for Secre-
tary=-General, Governing Board, Director-General;

O Enter into agreements with UN or other intergovern-
mental organization, subject to Assembly's approval;

o Issue directives and exercise control over Enterprise's
activities;

O Make recommendations to and-implement those accepted
by Assembly based upon advice of Economic Planning
Commission;

O Review collection of all payments to Authority;

O Submit budget to Authority;

o Make recommendations to Assembly re suspension of
privileges and rights of membership for gross and

persistent violations upon a finding of Seabed
Disputes Chamber .

N
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The Secretariat is comprised of a Secretary-General.(S-G), the
Authority's Chief administrative officer, and necessary staff. |
The Secretariat appoints the Authorityws staff and submits ani
annual report to the Assembly regarding the Authority's activities.
The S-G, with the Council's consent, makes arrangements for consul-

tation and cooperation with other nongovernmental organizations.

The Enterprise carries out the exploration and mining activities
in the Area directly in accordance with the general policies laid
out by the Assembly and subject to the directives and control of the
Council. The treaty provides for the necessary funding and specifies

the legal characteristics and functions of the Enterprise.

See the following section for a complete description of the

Seabed Disputes Chamber of the Law of the Sea Tribunal.

Mechanism for Resolution of Disputes Within the Institution.

The ICNT éstablished a Special Chamber of the Law of the Sea Tri-
bunal, the Seabed Disputes Chamber (SDC), so that settlement. of
disputes would be integrated into the Law of the Sea Treaty's
general system of dispgté settlement. The link between the Autho-
rity and the Law of the Sea Tribunal is maintained whereby the

Assembly elects the SDC's eleven judges (of the Tribunal's 21 judges).

Important characteristics and functions of the SDC are the
following:

0 its jurisdiction is confined to the application of
the Authority's rules, regulations, and procedures
to individual cases;

o the SDC does not have the authority to question the
discretionary and legislative powers of the Authority:

o the Technical Commission represents the Authority

before the SDC; V.4
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o the Council may invite the attention of the Assembly
to cases of noncompliance; : .

+ O the Assembly must accept the recommendations of the
Council re suspension of members' rights and privi-
leges based upon a SDC finding; and finally,

o the decisions of the SDC are enforceable in the States

Parties' territories in the same manner as judgments
of their highest courts.

The question of the choice of procedure for settlement of
disputes may be complicéted by provisions that a State Party may
choose among the following procedures:

- The Law of the Sea Tribunal
The International Court of Justice

-~ an arbitral tribunal
- a special arbitral tribunal, e.g., the SDC.

On the other hand, submission of disputes to the SDC is mandated
for all disputes between States Parties ‘and/or their nationals and

the Authority.

Provisions for Raising Capital, Operating Funds, and Addressing

Related Financial Issues. Provisions regarding the Authority in

general are:

o0 the Assembly assesses the contribution of members
to the Authority's Administrative budget;

o the Assembly to establishes a General Fund to be
comprised of all receipts of the Authority arising
from the Area's activities, including a proportion
(to be determined) of the Enterprise's excess revenues;

0 members may voluntarily contribute to an Assembly's
Special Fund;

o the Council may exercise borrowing powers on behalf
of the Authority:;

o and furthermore, as an example of the source of con-
tributions to the General Fund, Article 82 states
that Coastal States Parties* must make contributions
in payment or in kind with respect to exploitation
of the continental shelf (beyond 200 nautical miles
from the baseline nf the territorial sea).

¥ With the exemption of net importer developing countries.
(A-9



Provisions related ﬁo financing ‘the Enterprise's operatioﬁs
are among the most controversial. The Enterprise's operations aim
to be self-supporting through the exploration and exploitation of
the Area's nonliving resources. The ICNT calls for a "parallel-
system” of exploration and exploitation; i.e., operations would be
undertaken by both the Enterprise and States Parties (or their re-
presentatives, e.g., private companies) in association with the

Authority.

The exploration and exploitation of the Area, thereby raising
capital, would be undertaken through a complex, joint arrangement
between a "contractor" and the Enterprise. For example, a contractor
representing a State Party must obtain a contract permitting him to
mine a specific area. However, in order ﬁo obtain the contract, the
contractor must tender two mine sites to the Enterprise, which will
keep one (the better of the two). 1In addition, the Enterprise would
be authorized to impose a fixed annual charge plus a production charge
related to volume of production, and to take a share of the net pro-
ceeds.* Other powers enabling the Enterprise to raise capital include
the péwer to impose production and marketing controls and to require
the transfer. of the contractor's technology to the Enterprise. The

Enterprise would also have the legal authority to borrow funds.

In the event that the Enterprise could not cover its costs of
exploration, developmenf, and exploitation, the States Pérties must
guarantee debts incurred to finance such costs. To the extent
necessary for securing such loans, States Parties must advance as

*After several years of negotiation the amounts still remain
in question. .
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refundable paid-in capital up to an, as yet, undetermined percent

of the liability incurred.

Provisions for Establishing Pricing Policy. The Economic

Planning Commission (EPC) of the Council initiates recommendations
re the Authority's pricing policy which Qould be submitted to the
Council upon an affirmative vote of two—thirds of members present
and voting. The Council then recommends a pricing policy to the

Assembly which in turn adopts such a_policy.

It is important to note that the ICNT calls for the Economic
Planning Commission to consult the competent organs of the United
Nations in the process 0of developing financial policies particularly
with regard to the prices of raw materials to be obtained from
the Area. The EPC must bear in mind the interests of both importing
and exporting countries, and in particular the developing countries

among them.

Provisions Governing Market-Sharing. The ICNT has taken a

position re market-sharing. The ICNT* states the Enterprise's
policy:
While the inclusion of a quota or anti-monopoly
provisions appears to be acceptable in principle,

its detailed formulation has yet to be fully
negotiated.

Provisions for Dealing with Competition. Accession to a Law

of the Sea Treaty (the necessary condition for establishment of
the Authority) would necessarily preclude competition. Article 136
states "The Area and its resources are the common heritage of man-

4 kin@",' Egrthermore, "All rights in the resources of the Area are

* ICNT, Article 140. A-11



vested in mankind as a whole, on whose behalf thé Authority shall
act. These resources are-not subject ‘to alienation."

Further strengthening the regime against any competitioh is
the UN Resolution 2749 (XXV) of 17 December 1970, "Declaration of
Principles Governing the Seabed and the.Ocean Floor, and the Sub-
soil Thereof." Resolution 2749 affirms that the Seabed and its
resources, beyond the limits of national jurisdiction, are the "common

heritage of mankind".

Provisions for Dealing with Member Infractions of Rules. The

competence of the SDC for establishing that a member has violated
the Authority's provisions is outlined in the section on the Mecha-

nism for Resolution of Disputes, p.S8,

If the DC has found that a State Party has grossly and persis-
tently violated the rules, the Assembly may suspend that State Party's

privileges and its rights of membership.

A State Partvy mav not vote in the Assemblv if it is in arrears

in pavment of its financial contributions to the Authority.

Staff infractions of the Authority's rules are considered to
be a "grave disciplinary offence", and entails personal liability’
for damages (such as the disclosure of industrial state or secrets).
Penalties are to be set by the SDC and executed by the Secretary

General.

Mechanism for Planning New Facilities and Services. Although

1

the Enterﬁrise conducts the Authority's operations and the Governing

Board is directly responsible in these matters, the Enterprise is
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subject to the general policies laid down by the Assembly and

the directives and control of the Couﬁcil. Within the Council
the Technical Commission would have the responsibility for review
of work pléns re planning.new faciiities and services. Proposed
work plans would be developed between the Enterprise and the Contrac-

tor.
{

Mechanism for Regulating, Auditing and Assuring Accountability.

All records, books and accounts of the Authority would be subject
to an\annual audit by a recognized, independent auditor.

In addition, the Technical Commission of the Council is eméo;
wered to undertake the following internal control and inspection

procedures:

O supervise on a regular basis all of the Authority's
operations;

o inspect and audit all books, records and accounts
related to financial obligations; and

o direct and supervise a staff of inspectors to
inspect all activities in the Area.

Provisions for Staffing. See the section on Organizational

structure, P.4, for composition and election. procedure for the Autho-

rity's staff members.

With regard to the Authority's staff the following principles

govern:

o the Authority must be composed of the necessary
qualified scientific and technical personnel to
carry out its administrative functions;

o the staff shall be kept to a minimum;
o the paramount considerations shall be the highest

standards of efficiency, competence and integrity;
and finally,

A-13



o due regard shall be paid to recruiting staff on
as wide a geographical basis as possible.

With regard to the Secretariat's staff, the Secretary General
shall ensure its "international character". "International charac-
ter" refers to the fact that theAstaff shall not seek or reéeive
instructions from any government or source  external to the Authority
nor shall it have any financial interest whatsoever in activities"

relating to the exploration or exploitation of the Area.

Facilities and Siting for Initial Formation of the Institution.

The section on Provisions for Raising Capital, p.9, details the
procedure for providing the facilities and services necessary to
make both the Authority and the Enterprise viable institutions at

the outset.

Equally important are the ICNT'S provisions for compensation

of the States Parties.

The governing principles re the Authority's compensation policy
are the following:

o the Authority would establish a system for the
equitable sharing of benefits derived from the
Area, taking into special consideration the
interests and needs of

- developing countries and in particular land-
locked and geographically disadvantaged
developing countries;

- countries which have not attained full
independence;

o the Authority would establish a compensation system for

developing countries suffering from adverse effects on
their export earnings or economies.
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The specific system, yet to be developed, would be the responsibility

of the Council's Economic' Planning Commission.

Initial Participants and Initially Planned Expansion of Par-

ticipants. The Law of the Sea Convention would remain open for

accession by any State.

Provisions for Adjusting to Future Conditions, Alterations

in Membership, Addition of New Services. The ICNT contains several
provisions which outline a procedure to adjust to the dynamics of

international relations and the state-of-the-art.

First, a review process would be initiated by the Assembly
five years from the .entry into force of the LOS Convention. In
light of the review, the Assembly may adopt those measures which

would lead to the improvement of the Authority's operation.

Second, the ICNT mandates establishment of a "Review Conference"
twenty years from the entry into force of the LOS Convention. The
aim of the Review Conference as stated in the ICNT would determine
whether the aims of the Authority have been achieved.

In particular, the Conference shall consider whether,

during the 20-year period, a balance has been main-

tained between the area reserved for the Authority

and developing countries, and the contract areas ex-

ploited by the States, States entities, natural or
juridical persons in association with the Authority.*

1.1.2History and Evolution. I:ii November 1967 the United Nations

General Assembly first turned its attention to the international

exploration and exploitation of ocean mineral resources of the high

* ICNT, Article 152.



seas beyond the limits of national jurisdiction. Since that time,
the proposed institutional framework, the International Seabed Au-

thority, has undergone several major changes.

Between 1970 and 1972 eleven draft treaties or outlines for the
international seabgd area were submitted in the course of the procee-
dings before the U.N. Seabed Committee. From 1972 oﬁward, efforts
were made to narrow the differences or at least to establish pre-
cisely where points of difference lay. In 1973 when the Seabed
Committee held its last session, a iengthy text was produced that
brought to light the range of alternatives posed under the various
headings.  The task has been continued at the LOS Convention. The
fbllowing chronology summarizes the milestones relevant to the major
developmeﬁts in the International Seabed Treaty negotiations:

17 December 1970 UN Resoclution 2749

1974 Caracas - UN Conference on the Law of

the Sea Convention

1975 Geneva UN Conference: Informal .
Single Negotiating Text (ISNT)

1976 New York , UN Conference: Revised Single
Negotiating Text (RSNT)

1977 New York UN Conference: Informal Composite
Negotiating Text (ICNT)

1978 New York UN Conference: ICNT still opera-
: tional, minor changes proposed

1974 Caracas Conference - Three approaches were proposed for

the establishment of the Seabed Authority. One school advocated an
authority with five organs: 1) an Assembly with plenary functions;
2) a Council to_ serve as the executive branch; 3) an Enterprise as

the operational nrgan; 4) a Tribunal for the settlement of disputes;
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and 5) a>Secretariat to carry out administrative.duties. A second
group of delegates believed that the Authority should be composed
of only four organs, but‘could not concur on which ones were most
important. The third school favored only three principal organs,

the Enterprise, Tribunal and Secretariat.

In the fofmative stages of the Caracas session, the differences
in the basic approach between developing and devea?ped country posi-
" tions were evident. The debeloping nationas (Groué.of'77) viewed the
Assembly as the supreme organ of the Authority and the Council as
the body to execute and implement the Assembly's policies. The Council
would be in permanent session; yet its membership would be limited
with geographical'position.asva major factor in deciding who should

‘sit.

The position of the deyeloped countries at the Caracas Session
differed radically from the Group of 77. The industrialized states
favored a system whereby the technologically advanced states with the
financial means would be privileged to special rights to improve their
mining methods and technology. Inladdition, the develoﬁed states
pressed for weighted or cumulative voting both in the Assembly and the
Council. The industrialized nations did not view the Assembly as
the superior organ; they saw no hierarchy among the components of the
Authority. Hence, the industrialized states called for a check and

balance relationship among the organs of the Authoriti.

1975 Geneva Conference - The institutional changes in the

structure of the Authority were merged into one document, known as -

the Informal Single Negotiating Text (ISNT). The developing nations




continued to support an Authority composed of five main organs,

and stressed the point that the Authority's responsibilities would
"deal with all activities related to the exploration and exploitation
of the common heritage of mankind..." Furthermore, the Group of 77
pressed for a "single" system of exploitation whereby the authority
could directly or indirectly govern the exploitation of the Area,
either through "State Parties to [the] Convention, or State Enter-—

prises..."

The ISNT established five organs to perform the duties related
to exploration and exploitatioh of the seabed and ocean floor: an
Assembly, a Council, a Tribunal, an Enterprise, and aﬂSecretariat.
The Assembly was designated as the superior organ by the Group of 77.
The Council was established as the other decision-making organ. It
was the Enterprise'§'role to explore and exploit the Area on behalf
of the Authority. Thus, the Enterprise became the active vehicle
through which the Authority would exercise its right to mine the sea-
bed and ocean floor. The Tribunal was the organ responsible for
settlement of disputes on issues of interpretation, disputes between
States, and also between a State or private contractor'and the Autho-

rity. Finally, the Secretariat of the Authority would handle the

Administrative responsibilities.

1976 New York Conference - At this session several major textual

alterations emerged in the new version, the RSNT. An important change
in the RSNT's wording referred to thg Authority as "the organization
through which States parties shall organize and control activities

in the‘afea". The previous text described the Authority as the orga-

nization "through which States parties should administer the area and
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manage its resources”.

In the RSNT, the power of the Authority was reduced by de-
emphasizing‘its role as the organization responsible for direct
exploitatidn of the seabed. Instead of relegating sole jurisdiction
of mining activiﬁies to the Authority, the RSNT envisaged participa-
tion by State enterprises, or a combined effort of the Authority
and States Pérties in séabed exploitation. This approach, known
as the "parallel system", was unacceptable to the Group'of 77. That
Group favored a "unitary system", whereby the Authority would remain

the principal actor in contracting rights to exploit the Area.

Additional shifts in the functions and policies of the Authority
were those which described the Assembly's and Council's responsibili-
ties. for example, the Assembly was no longer planned as the executive
policy making body; instead, its role ﬁould be related to legal ques-

tions of proposed action in mining activity.

On the subject of dispute settlements, there was no general

\ aéreement on the nature and scope of a Seabed Tribunal. Some countries
favored a Tribunal with extensive duties, including the éower to

review the decisions taken by the other branches of the Authority

and settlement of contractual disputes. Others viewed the Tribunal

as a tool for settlement of disoutes only for ourvoses of the Law

of the Sea Convention. ~

The followina accomodatisns were made by the Group of 77 by the
end of the 1976 Session in New York:

o Acceptance of representation -of special interests
in the Council, so long as no veto or weighted
voting could preclude the Council's decision-
making function;
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-0 Agreement to include State enterprises and States
to enter joint arrangements with the Authority ‘ >
to. mine the Area.

1977 New York Conference -~ The ICNT represents the diverse

positions expressed by member countries in the creation of the Sea-
bed Authority. In the ICNT, the functions of the Authority are clearly
described; the roles of the Authority's organizations defined, and

a method of settling disputes is proposed.

One major change institutionalized by the ICNT was the decision
to integrate settlement of disputes regarding the Authority into the

Convention's Tribunal system as a whole.

In the ICNT, progress was made on the guestions of who should
conduct mining activities in the Area, and how those activities should
be carried out. The ICNT established the "parallel system", under
which activities would be conducted in the Authority's-behalf by
thevEnterprise and States parties. A review provision for interna-
tional mining activities was instituted in the ICNT. The enhanced
role of the Assembly was a means of sweetening;the idea of "parallel"
mining to the Group of 77, whose view had consistently supported a

superior Assembly function.

As for the Council, the ICNT adopted a voting formula which
represented a compromise between the positions of the industrialized
nations and the Group of 77. The voting system would not be weighted,
nor would it require a two-thirds majority. The members were permitted
one vote, while only susbstantive issues would require a three-fourths

majority ol Ltlhivse present and voting;
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2.0 MULTINATIONAL CONSORTIA
2.1 SCANDANAVIAN AIRLINE SYSTEM

2.1.1 Description

Form and Charter of Institution. The Scandinavian Airline

System (SAS) consortium is founded on two constituents, the SAS
Concessions and the Consortium Agreement. Of the first, the
respective governments have granted the three parent Companies

DDL (Danish Airlines), DNL (Norwegian airlines), and ABA (Swedish
Aairlines) or Concessions which in turn form the basis for SAS.*
Primarily, the Concessions standardize tne legal/regulatory frame-
work of the parent companies by extending their individual rules to
each other. 1In addition, provisions limit the activities of each
company which might conflict with current or future international .
agreements signed by the three companies.

Second, the Consortium Agreement defines the operating
conditions for SAS. The multinational agreement places the
consortium in a private venture situation to be managed according
to standard business rules. It delineates general manageﬁent
principles and responsibilities in such areas as: third party
liability, business allocations among partners, equity contribu-
tions for capital formation, distribution of benefits, the
‘decision-making structure (Board of Directors), and the manage-
ment control procedures (Assembly of Representatives, Board of

Representatives, accounts and audit procedures). Finally,

* DDL -- Det Danske Luftfartselskab A/S; DNL -- Det Norske Luft-
- fartsselskap A/S,
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solutions are identified for typical situations such as the with
drawal of parties from the consortium, liquidation, ‘and arbitra-

tion.

Organizational Structure.* The affairs of the Consortium

are managed by an Assembly of Representatives, a Board of
Directors, and a Géneral Manager (President) assisted by several
Managers. Control functions (See‘the section on Mechanism for
Reguléting Auditing and Otherwise Assuring Accountability, p. 30,

for further discussion of the auditing team.)

The Assembly of Representative

The Assembly of Representatives consists of the members of

thé boards of the three parent companies (ABA, DDL, and DNL). No
more than eight representatives from eéch party, however, may take
part as voting members (Figure 2, p23). A quorum is formed with at
least five members present from each of the parties. Each voting
member is entitled to one vote only when present at Assembly
meetings. A decision is taken upon either by a majority of those
voting, or if the vote is equal, by the opinion of the Chairman.

The powers and functions of the Assembly of Representatives
include: |

0 Elect Chairman, Vice Chairman,Aand Deputies;

¢ Annually appoint members of the Board of Directors;
appoint their Deputies;

-0 Approve the report presented by the Board of Directors
for each fiscal year on the management of Consortium

business;

* See Figure 2, p.23.
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FIGURE 2
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o Approve the yearly accounts and audlts of the Consortium
as prepared by the Auditors;

o Define the rules of authority for the Board of Directors;
o Discharge from liability as against the Assembly to

the Members of the Board for the period covered by

the annual reports;

o Decide on any matter referred to the Assembly by
the Board of Directors; and

o Decide on any matter referred to the Assembly by
four members of the Assembly.

The Board of Directors

The Consortium's Board of Directors consists of six members

with six deputies appointed by the Assembly; the Contracting
Parties propose two members and two deputies. A quorum is
formed with at least four members present representing each of
the parties. TIf the.Board is not complete, a valid decision /
can be reached only if at least three members present agree. 1In
such a case, a decision may not be made against the wish to any
member present in a matter which was not iﬁdicated in the Notice
of the meeting. )

The powers and functions of the Board of Directors are similar
to those normally assigned to a board of a Corporation. Other
duties, as specified in the Consortium Agreement, include:

o appoint the General Manager and other Ménaqers; and

o decide which person(s) shall have the authority

to represent and sign for the Consortium.

The General Manager

- )
The General Manager, appointed by the Board is the Chief

Executive Officer of the Consortium and has the same powers and
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duties as are normally held by a General Manager of a Company.

Mechanism for Resolution of Disputes Within the Institution.
Any disputes regarding the interpretation or application of

the Consortium Agreement cannot be made the subject of a law suit,

. but must be referred to arbitration for final and conclusive

decision. If the parties cannot agree on the appointment of one
or several arbitrations to decide the dispute, an Arbitral
Tribunal (composed of the Presidents of the High Justice. Courts
in the three couﬁtries) makes a decisioﬁ. The Arbitral Tribunal
would then elect its own Chairman and settle its own.rules of
procedure, including the question of which national's legal rules
apply in fhe case. Finally, the Tribunal would see that the
decision is executed in accordance with Ehe applicable national

law.

Provisions for Raising Capital, Operating Funds, and Addressing

Related Financial Issues.* The three parent companies are owned

50 percent by private shareholders and 50 percent by their respective
national governments. In turn, the capital shares for the equity
financing of the Consortium are 3/7 for ABA (Sweden) and 2/7 each

for DDL (Denmark) and DNL (Norway). The assets and liabilities

‘assigned and taken over by the Consortium include:

0 All properties, rights and liabilities jointly
incurred by the parties;

0 All aircraft owned, and other physical assets
(i.e., aircrafts, buildings, other equipment,

* GSee Figure 3, p.26,
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THE FINANCIAL STRUCTURE OF SAS

FIGURE 3
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N -

etc.) which the parties own individually,
except real estate located in the three countries;

o Specific liabilities, agreed to by the parties

- on a case-by-case basis, for which any of the
Contracting Parties is responsible; and

o Cash funds needed by the Consortium to satisfy

the requirements of respective equity shares
and/or for new, needed capital.

One of the most important financial features is that the
ownership of assets and property assets remains in the hands
of the parent companies, and is therefore retained at the
national level. According to the Consortium Agreement with
"regard to third parties, however, the Consortium can exercise
ownership rights pertaining to the control, use, lease, and
disposal of assets. Specifically, according to the terms of
the Consortium Agreement:

....all the assets and property assets shall inter- .

nally among the parties be reported as owned by the

Consortium which... shall, with regard to third par-

ties exercise any and all the powers appertaining to

ownership...including - without limiting the generality
hereof -~ the power to control, use...and lease, as

well as to dispose of some by sale or otherwise.*

From a partnership standpoint, this disposal allows maximum
flexibility and simplicity of transactions in eliminating all the

complex procedures of international title and ownership transfers

to and from the Consortium.

- All financial decisions at the Consortium level are made
in principle in accordance with sound business principles, which

eliminates provisions or:exemptions for the application of such

* (Consortium Agreement (as amended March 26, 1962, resp. April 1,
_1974), Article 4, paragraph 3.
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principles to particular activities on the basis of public
management .requirements or other administrative critefia.
Distribution of benefits, payments on account to the parties,
and future contributions are likewise governed by the rule of

private business practice.

Provisions for Establishing Pricing Policy. The governing

principle regarding pricing policy is that all activities of the
Consortium shall be governed by sound business considerations,
practice, and policy. The Consortium Agreement does not address

pricing policy specifically.

Provisions Governing Market Sharing and Restrictions. The

SAS's participation formula represents the Consortium's market
sharing scheme. The 2-2-3 formula, with Sweden's ABA holding the
largest share, reflects the initial contributions as well as the
superior resources, and experience held by Sweden. Such a formula,.
however, represents more their share of costs and profits rather
than an area of the market to which each participant would be

entitled.

SAS also operates under an internal "market sharing” prin-
ciple in that the Consortium makes every efforé to allocate its
business activities among the three participants. For example,
although rational operations for fleet maintenance would call for
concentration in one place, each country is very conscious of the
national ;mportancé of having a trained and skilled corps of
aircraft mechanics. Therefore, the Consortium Agreement bows
to the expression of national interest and encourages a 2-2-3
distriﬁution of activities.
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The success in allocating workshop activities is apparent.
However, a éommittee appointed by the Scandanavian governments
concludes that:

It appears that the Consortium has suffered from

a tug-of-war between the three partners on alloca-
tion of the Consortium's activities in the member
countries. The Committee wishes to stress as
strongly as it can that there is no reason whatso-
ever why national prestige and patriotism should
enter into such minor questions as to where to
place head offfice workshops and other activities.*

7

Provisions for Dealing with Competition. The Consortium’

Agreement does not contain provisions forbidding or encouraging
competition. Gradually, the governmental authorities have

granted traffic concessions to other carriers on domestic routes.
In the case of Sweden and Denmark, SAS and/or one of its parent
companies own at least 51 percent interest in the domestic carries.
All carriers' routes are well coordinated an work towards each

others' mutual benefit.

Provisions for Dealing with Member Infractions of Rules. See

section on Mechanism for Resolntion of Disputes p.26,

Mechanism for Plahning New Facilities and Services. The

planning function is the responsibility of the Board of Directors
and the Assembly. The Consortium's process is similar to that of a
corporation. The Assembly receives periodic forecasts of activities

and the Board has the planning and decision-making duties.

* p. 91 Scandanavian Airlines System, The Making of
SAS: A Triumvirate in World Aviation. A/S N. & F:
Oslo, Norway; 1973.
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Mechanism for Regulating, Auditing, and Otherwise Assuring

Accountabilify. The accounts of the Consortium are audited by

six auditors: Coptracting Parties appdint two of these auditors
and a deputy for each of the auditors, while two deputies who
have been elected at the Parties' General Shareholders' Meeting.
The'auditors'appoint a Chairman among themselves for one year;

he alternates ambng the Contracting Parties. The Assembly reviews

the Auditor's Report and approves the final accounts.

Provisions for Staffing. It is the responsibility of the

.Consortium to hire all staff members. (Refer to the section on the
History and Evolution of SAS, p. 33, for a detailed discussion
over acceptance of this principle.) The Board and General Manager
must take into consideration the following considerations when |

appointing personnel: .

o achieve an organization which is as rational
and as efficient as possible; and

o achieve a reasonable proportion between Danes,
Norwegians, and Swedes

Facilities and Siting for Initial Formation of Institution.

The Consortium Agreement addresses considerations of compensa-
tion, distribution, payﬁent on account to the Parties, and

future contributions. First, a cash payment clearing mechanism
was instituted among the parties so that the contributions made
by tﬁe Parties (valued as agreed upon among the Parties) will
become adjusted to thelshares defined in the international agree-

ment. Second, the Assembly decides to what extent profits will
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be distributed among the parties or remain in the Consortium.
Finally, the Assembly decides if and to what extent cash funds

can be placed at the disposal of the parties.

Initial Participants;fInitially Planned Expansion of

Participants. Not applicable

Provisions for Adjusting to Future Conditions. The conditions

and procedures relevant to a change in membership of SAS, for

example, withdrawal of a party, are defined within the Consortium

Agreement.

The SAS Agreement specifies the circumstances under which
the value of assets of the withdrawing party can be estimated at
a normal and properly carried out liquidation. These include:

0 The failure of one of the parties to fulfill its
obligations (unless failure is of minor importance);

o0 A situation where the financial capability of one of
the parties becomes so weakened that it burdens the
group's joint liabilities to third parties;

o A-situation where one of the parties would not be
willing to join a decision of the Consortium, or

conversely to substantially reduce the field of
its activities;

0 A situation where a party withdraws due to circum-
stances beyond his control (i.e., government
intervention, financial crises in the party's
own country). ‘

In other cases, the general rule of assets valuation still
applies, but the estimated value of the assets of the Consortium
cannot exceed the net value of the assets specified in the last
approved balance sheet of the Consortium unless the assets or-
liabilities are computed solely on the basis of current official
qguotations.
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Two of the parties may réquest the withdrawal of the third
one, but only in a situation arising due to circumstances -
beyond the third partner's control. The third member would then
be entitled to re-enter the Consortium at a later date whén the

circumstances which caused its withdrawal have ceased to prevail.

invthe event the parties do not agree whether a member is
obligated, or entitled, or should be requested to withdraw from
the Consortium according to the provisions of the Agreement, the
arbitration channel would be used @hen a disagreement occurred
about the valuation of the share of the net assets of the Consor-

tium, or simply about the allocation of property in the settle-

ment.

When the Consortiuﬁ is liquidated for other reasons than those
mentioned in the case of withdrawal, a final settlement can be
made on the basis of the respective initial shares in the Consor-
tium unless the parties agree on another allocation, or approve
to sell the assets for joint account. An interesting feature is
also provided by the Agreement.for liquidation during the first
five years of the Consortium. During this period, each of the
parties has the right and obligation to receive all the physical
" assets which the party had contributed to the Consortium in
connection with its formation. The assets thus received are to
be estimated at the same value, minus the normal depreciation
placed on them when they were contributed. Anf litigation that
occurs during and for the liquidation process of the Consortium

would also be solved through the arbitration procedure set up by

the Agreement.
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~2.1.2 History and Evolution of SAS

The creation of SAS in 1946 was the endeavor of three men;
Per Kampmann, of Denmark; Thomasbs, Falck, Jr., of Norway; and
Dr. Marcus Wallenburg, of Sweden. The date and place of the
first meeting which initiated Scandanavian cooperation on trans-

Atlantic flights was on February 2, 1946 in Copenhagen.

Preliminary discussions passed through two stages. 1In the
first, the Swedes maintained that the Svensk Interkontinental
Lufttrafik A/B (SILA)* should be wholly in charge, at least
in the initial period. On the other hand, DDC and DNL favored
a pool arrangement according to which the partners would each
fly their own aircragt under a joint emblem and share the'inéome

in proportion to the contributions made.

Negotiations entered into their second phase after Wallenberg
announced that the Swedes would accept a pool arrangement.
(Denmark had warned that it would pull out of the negotiations

if the Swedes maintained their previous position.)

Gradually the idea of forming a consortium matured. The
Consortium in its first substantive form (discussed June 7, 1946)
contained the following main points:

v participation formula of 2-2-3;

o the Consortium would be an independent economic
unit with its own Board and President;

o all staff would be appointed and paid by the
Consortium; :

* The SILA was later taken over by the ABA.
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"o the aircraft fleet would be placed at the
.Consortiums's disposal by the three airlines
on a pro-rata basis and the airlines would,
in return, be paid for their utilization; and
flnally,

o profits and losses would be divided among the
partners according to their shares.

' In the ensuing discussions, the major issues and conflicting

positions were the following:

o Transportation activities. The Swedes wanted
SILA to run the company's activities on
behalf of all three countries. The Danes and
the Norwegians insisted on one organization
and on a consortium which would itself be
responsible for all transportation activities.

o Participation formula. The Danes and the
Norwegians wanted the three countries' shares
to be 2-2-3, corresponding to 28.5 percent
each to Denmark and Norway and 43 percent to
Sweden. The Swedes demanded that their share
should properly reflect their country's re-
sources and population.

o Personnel. The Swedes wanted DDL and DNL to put
personnel at the disposal of SILA. The two others.
wanted the personnel to be appointed by a SAS
consortium itself under a single management.

0 Composition of the Board. The Swedes wanted a
Board of seven members, one of whom should be
president. The Danes and the Norwegians insisted
on equality, with two members representlng each
country, for a total of six.

0 Termination. SILA wanted the right to terminate
the agreement on serving due notice. DDL and DNL
could agree on termination only if very extra-
ordinary reasons warranted.

0 Workshop services. SILA wanted all repair and
maintenance to be debited to the company that

owned the plane. DDL and DNL wanted the consortium

itself to be responsible for all such costs.
\ 1

The final compromise was reached on July 31, 1976. The

debate on the participation formula ended in a complete victory
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for the Denmark+Norway positioﬁ. On the personnel question, the
compromise was a half-victory for each. The personnel would remain
in the employ of the respective . companies (DDL, DNL, SILA), but the’
consortium would be responsible for wages and salaries. The

staff would be under the exclusive authority of the consortium.

The financial troubles of the SAS in 1947 provided the
catalyst for the three companies to- take SAS into its next phase.
Dampeniﬁg prospects for an increase in international air traffic
and a SAS deficit in 1947 encouraged SAS parties to cooperate on

all domestic routes. To this end the European SAS (ESAS), was

fdrmed.

From the start, ESAS cooperation had been hesitant due to ex-
ternal factors. The Scandanavian Defense Union collapsed in 1949
and Sweden decided to maintain its neutrality while Denmark and
Norway joined NATO; thus, felations between Swéden and itsltwo
éartners became tenuous. Furthermore, the first year of ESAS,

1948, ended with a substantial deficit for DDL.

Events then moved toward the dissolution of the ESAS and the
creation of an all-inclusive (domestic and international air
traffic) SAS. 1In October of 1950, the decisive meeting took
place just outside of Oslo. The'Norwegians insisted on an agree-
ment ensuring them.2/7's of the maintenance responsibilities

and other activities. ”

Although the text of the new consortium document contained

-a provision that activities "shall to a reasonable degree be
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shared among the three countries," Norway did not consider this’
‘precise enough. Finally, an Aide Memoire was agreed to. It
stated the following principles:

o conduct affairs in a businesslike manner;

o "it is, however, understood... the purely business

point of view will have to give way to considera-
tions relating to strengthening the Scandanavian
character of the consortium and to national
interests;" and

o distribute maintenance work as closely as possible

- in accordance with the 2-2-3 formula.

SAS has grown markedly in thirty years, expanding its initial
airline transport activity to now include hotels, restaurants,
catering, inclusive tours, car rentals, convention arrangements,
and other related services. About fifty companies are totally
or partially owned by SAS. Close to half of these subsidiaries
and associated companies are active; the rest may be holding

companies, real estate companies, or simply Tegistered names that

are dormant for the time being.

-

In conclusion, SAS is generally acknowledged to be one of
the world's major airlines. It is among the world's top twenty
in many categories, in passengers, in air freight, in flget

size, and in employment.

2.2 URENCO/CENTEC CENTRIFUGE ENRICHMENT ORGANIZATION

2.2.1 Description

Form and Charter of Institution. Urenco/Centec is a tri-

partite organization of British, Dutch, and German companies,
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that is devoted to development and exploitation of gas centrifuge

technology for the enrichment of uranium. The signing of the

Treaty of Almelo in 1970 and its subsequent ratification in 1971

marks the conception of the Urenco/Centec organization.*

The five governing principles and purposes of the Contracting

Parties'

[0}

cooperative agreement are: ' .

to collaborate with the view to the enrichment
of uranium by the gas centrifuge process and to
the manufacture of gas centrifuges;

to establish and operate joint industrial enter-
prises to build enrichment plants and to operate
such plants on a commercial basis;

to promote integration of research and development
carried out by the joint industrial enterprises,
with a view to achieve and maintain a competitive

position;

to exercise appropriate governmental control of
sensitive political issues; and finally,

to keep process information secure in the interest
of the nonproliferation of nuclear weapons.

Organizational Structure. (See Figure.4 on next page).

Urenco is equally owned, one-third each by the three Con-

tracting Parties through four organizations, Uranit** (Uran-

Isotopentrennings Gesselschaft mbH), BNFL (British Nuclear Fuels,

*Specifically the agreemeht is titled, "Agreement

* %

Between the United Kingdom of Great Britain and
Northern Ireland, The Federal Republic of Germany
and the Kingdom Of The Netherlands On Collaboration
In The Development And Exploitation Of The Gas
Centrifuge Process For Producing Enriched Uranium."”

Preussen Elektra AG, West Germany's second largest
utility has recently joined RWE, the largest utility
and previously only utility participant.
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FIGURE 4
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Ltd.), UCN (Ultra-Centrifuge Nederland, N.V.) and GnV (Gesell-
schaft fuf Nukleare Verahrenstechnik mbh). Uranit (FRG) is made
Qp of private companies only; BNFL (UK) is entirely owned by the
. United Kingdom Energy Authority, thus ié government-controlled.
UCN (The Netheflands) is a combination of public and ﬁrivate
companies. Staat der Nederlanden Reactor Centrum Nederland and
Staatsmijnen are government companies while those rémaining are
private. GnV (FRG) ownership is divided equally between two

private companies.

Figure 5 below, illustrates the decision-making organiza-

tions of Urenco/Centec.

FIGURE 5

URENCO/CENTEC: BASIC ORGANIZATION
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Functions of Urenco Ltd. and Centec GmbH. Urenco Ltd and

Centec Gmbh provide the central services required by the collabor-

ation.

They are controlled by their respective boards, but regular

joint meetings are held to discuss mutual problems. Both companies’

activities are based at Marlow, England, under the direction

of a common management.

are:

The responsibilities of Urenco Ltd. are:

o)

to provide a central marketing service as the
agent of the production enterprises;

to assist in mutual scheduling of production; and
finally,

to represent the shareholders in respect of
investment in encrichment projects with parties
outside the tripartite enrichment organization.

The responsibilities of Centec GmbH are threefold:

(o)

to coordinate the research and development program
and information exchange between the shareholders;

to control the overall portfolio of centrifuge
technology and patents; and finally,

to represent the shareholders with respect to
dealings with parties outside the tripartite -
enrichment organization for the sale or
licensing of technology, or of enrichment

.plant or equipment.

The Joint Committee. Its composition and voting procedures

The Joint Committee is composed of an accredited
representative of each Contracting Party (who may
be accompanied by advisors);

The Chairmanship is held in turn by the representa-
tive of each Contracting Party for a period of one

year:;
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o

o

Each representative has one vote; and finally,

The Joint Commlttee takes all decisions by
unanimous vote.

The functions of the Joint Committee include:

o

consider and decide upon any questions concerning
safequards;

consider and decide upon gquestions arising out of the
classification arrangements and security procedures;

advise the Contracting Parties as to the conditions
for agreement with other states or international
organizations and to consider and dec1de upon any
proposals for:

- the transfer of information derived as a
" result of collaboration outside of the
territories of the Contracting Parties

- in granting of licenses or sub-licenses for
the territories of the Contracting Parties

- the export outside the territories of the
Contracting Parties of equipment or material
developed, produced or processed under the

collaboration;
AY

approve the instruments establishing the joint indus-
trial enterprises;

approve proposals of the joint industrial enterprlses
for the siting of major installations; '

make arrangements for the assessment and payment of
royalties in regard to patents and other industrial

rights;

approve such research and development programes as
are to be financed in whole or in part by joint
government grants of the Contracting Parties, and

‘consider any proposals from the joint industrial

enterprises for varying the proportion of the cost
of research and development to be borne jointly by
the Contracting Parties;

decide upon or recommend to the Contracting Parties
appropriate measures to be taken if technical or
economic developments occur which are iikely to
affect significantly the commercial exploitation of
the gas centrifuge process by the joint industrial
enterprises; and finally,
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o determine any gquestion concerning the interpretation
of the agreement put before it by the joint indus-
trial enterprises in connection with the exercise
of their functions.

Mechanism for Resolution of Disputes Within the Institution.

The Urenco/Centec arrangement provides for three methods of
dispute settlement. First, disputes arising between Contracting
Parties which concern the interpretation or application of the
Agreement, Joint Committee decisions, or implementation arrahge—

- ments are referred to the Joint Committee for settlement.

Second, upon failure of resolution by the Joint Committee,

the Contracting Parties endeavor to settle the dispute.

Third, failure of Contracting Parties to settle would set in
motion the Arbitral Commission mechanism. The ad hoc Arbitral
Commission is formed at the request of the Contracting Party in-
volved unless any other Contracting Party objects on national

security grounds.

.The Arbitral Commission is comprised of members appointed,
one each, by the Contracting Parties involved. If three Parties
are involved, however, the two in the same interest may only
appoint one member in common. The Arbitral Commission members
then nominate the third member, who serves as the Chairman.

The President of the European Court of Human Rights is invited
to make the necessary appointments only in the event that they
are not made by the Contracting Parties within the prescribed

time limit.

A-42



The Arbitral Commission reachés a decision by a majority
vote on the basis of internatiohal law and the Agreement itself.
There is no right of appeal against the Arbitral Commission's
decision. It is the Commission's duty, if requested, to inter-

pret the decision's import or scope.

Provisions for Raising Capital, Operating Funds, and’

Addressing Related Financial Issues.* Commercial collaboration

is based upon an arrangement such that the managing partner(s)
of each enterprise is (are) responsible'for the investment
decisions of the enterprise and for design and operation of the
plants. Such individual decisions, however, are made with the
full knowledge of the others' technical information, development

plans, economic studies, and actual plant costs, etc.:

See the section on organizational structure for further
discussion concerning the division of responsibilities between

'Urenco Limited and Centec GmbH.

Provisions for Establishing Pricing Policy. Urenco prices

are contractually‘fixed for the term of the contract, normally
ten years of deliveries, by a formula which makes them subject
only to escalation on the basis of established and published
indices in the three participating countries. 1In view of the
multinational character of Urenco, the basic price is a composite

of the three different currencies of the participating nations.**

* More specific information is not publically available.

** Urenco Enrichment Services - A New Departure. Presented
by Dr. J. Asyee to the Atomic Industrial Forum International
Conference on Uranium Enrichment, New Orleans, January 29 -
February 1, 1978.
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With respect to pricing, the production costs and currencies

of the Netherlands and West Germany are employed -in equal parts

to contain the price as*

- b (iepmt, Pt St
= Pola+bgg+ Cpo td e, )
Where:

= price of sgparative work at the time t,
= price of separative work when the contract

is concluded (unit price),

= price of material in chemical and precision

engineering industry (indexes 1:1),

= same material index at time when contréct is
concluded,

= personnel cost of an average labourer in
chemical indusfry as published,

= electricity cost factor.

Provisions Governing Market Sharing and Restrictions. The

Contracting Parties have agreed upon a formula such that Urenco

Ltd. seeks business opportunities against the terms and

conditions of sale determined by the unanimous agreement of its

shareholders. Urenco Dtd. also concludes all business trans-

actions on behalf of the two enterprises. The enterprises are

entitled to shares of the business on the basis of one-third to/

Urenco (UK) and two-thirds to Urenco (Netherlands). If one

" enterprise does not wish to undertake its full share of the

* Ibid.
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business, it may be taken on by the other enterprise. The
minority participants in each enterprise provide their

share of the required investment (according to the partici-
pation illustrated in Figure 5) up to the level required to meet

business commitments that are shared on the one-third/two-thirds

basis.

In addition, the Contracting Parties are bound by restric-
tions to the effect that no Party may pursue commercial exploita-
tion or unapproved R&D of the gas centrifuge uranium enrichment
process other than through the principles of collaboration man-

dated by the Agfeement.

-

Provisions for Dealing with Competition and Other Non-

Members. The sale or passage of technological information is
politically controlled by the Joint Committee. See the section
on Organizational Structure, p. 37 , regarding the function of
the Joint Committee in controlling technology dissemination. _
The purpose of the restrictions is stated in the agreement as
follows:

The Contracting Parties jointly and separately

undertake to ensure that any information equipment,

source or special fissionable material...will not

be used by or to assist, encourage, or induce any

non-nuclear-weapon State to manufacture or control

such nuclear weapons or explosive devices.*

Otherwise, URENCO/CENTEC competes with other groups that

offer enrichment services on a commercial basis.

* Treaty of Almelo, Article VI.
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Provisions for Dealing with Member Infractions of Rules.

See section on Mechanism for Resolution of Disputes p. 42.

Mechanism for Planning New Facilities and Services. See

section on Provisions for Adjusting to Future Conditions p. 47

Mechanism for Regulating Auditing, and Otherwise Assuring

Accountability. The Urenco/Centec Agreement incorporates spécific

provisions for the application‘of appropriate safequards procedures.
The following safeguards procedures are applied:

o the European Atomic Energy Community (EURATROM) safe-
guards system;

o0 the measures that account for the use of material
~ and equipment established by the Government of the
United Kingdom;

0 the consultations and exchanges of visits between
Contracting Parties; and finally,

o procedures pursuant to obligations incurred by
Cont?acting Parties with the International
Atomic Energy Adency.

In addition, elaborate seéurity measures protect classified
materials, (i.e., information, documents, or equipment). The
provisions of the Agreement cover the following matters:
establish a common classification and sgcurity grading system,
designation of an agency in each Party's state to execute security
measures, transfer of classified matter between countries, access
authorization and designation of restricted areas, and investiga-

tion of lost or disclosed classified information.

Provisions for Staffing. The staff of the production enter-

prises are generally nationals of the country in which the factory
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is located. See the section on Organizational Structure, p. 37,
for composition of the organizational entities. The Central
organization based at Marlow, England, employs a staff of 46,

of whom a quarter are German or Dutch.

Facilities and Siting for Initial Formation of Institution.

The initial facilities are provided for in Annex I of the Treaty
of Almelo. It states:

Each Contracting Party shall take all measures

within its powers to ensure that the appropriate

joint industrial enterprise is granted a free non-

exclusive license to use and exercise the pre-

existing industrial rights...and the right to

grant sub-licenses.

With regard to compensation of the Contracting Parties,
the Agreement created an Evaluation Group to undertake this
assessment. The Evaluation Group composed of one person nominated
by each Contracting Party, made an evaluation of the respective

contributions and fixed an appropriate percentage royalty to be

applied to the value of the enrichment plant to be constructed.

Initjial Participants and Initially Planned Expansion of

Participants. The Contracting Parties are permitted to jointly

conclude agreements for collaboration with European or other
states, or international organizations. The proposed agreements

must be approved of by the Joint Committee.

Provisions for Adjusting to Future Conditions. The Urenco/

Centec Ajreement provides for procedures to withdraw from or

terminate the arrangement. With respect to the former, any
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Contracting Party may give one year's notice of withdrawal
after the Agreement has been in force for a period of ten’
years. Regarding the latter, the Agreement may be terminated
by the unanimous consent of the Contracting Parties. 1In either
,casé,.the Parties must take the appropriate steps to continue
safeguards and measures for the protection of classified

information.

As a result of an awareness that future markets would be
more obtainable through potential customer involvement, URENCO
indicated in 1971 that they were interested in considering
arrangements with "third-party" organizations. The Tripartite
Agreement of Almelo was in fact designed to capitalize on
centrifuge experience and to, thus, accommodate future participants.
In June 1973 URENCO announced the formation of the 'Association
for Centrifuge Enrichment' (ACE)* for the purpose of examining
the economic, technological and organizational possibilities for
establishment of centrifuge enrichment enterprises outside of the
Trinational Organization. A proposal was made to provide sufficient
technical and economic information to evaluate the European
centrifuge process. Moreover, since a proposal was made to provide
classified information at some stage in the study, the Tripartite
governments are expected to supervise the procedure to ensure
security and assure the necessary conformity with international
obligations and agreements.

* | ACE is comprised of organizations from eachi

! following countries: Australia, Belgium, Canada
France, Holland, Italy, Japan, Spain, Sweden, United
Kingdom. U.S. companies attended the first meeting

but later withdrew.
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2.2.2 "History and Evolution of Urenco/Centec

The organizational development of Urenco has been marked
by substantial deviation from its original objectives. The
original goal was to create both an integrated centrifuge
machine combining the best features of the British, Dutch and
German centrifuges and an efficient, egalitarian, tripartite
'organization. Three factors, however, generated pressures
which eventually led to substantial revision of Urenco's
policy and organizational structure. First, serious disagree-
‘ments existed among the three partners over technology choice.
Second, the initial separation of plant operator and manager
from centrifuge manﬁfactufer created problems once the commercial
operation stage was reached. Lastly, the inclusion of public
and private sector shareholders with different investment
philosophies and financial responsibilities complicated

decision-making on capacity expansion.

The first reorganization of Urenco, which took place in
late 1973, involved the merger of Urenco and Centec, which
initially had been separate companies responsible to a |
central committee. The division of Urenco and Centec, and
the separation of German shareholders in Urenco from'those
in Centec proved to be an obstacle when the time came in
1973 to select a single centrifuge design. Neither the
Germans or the British were willing to compromise their own
designs for the sake of technological integration, while

within Germany the German stockholders in Centec refused to
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share any of Urenco's investment risk if they were to have

no say in the latters' technological decisioné. Consequently,
Urenco and Centec effectively were merged at the working
level. Compromise also was reached on the technology issue,
with the British and German technologies employed at
Capenhurst and Almelo, respectively, and the Dutch centri-
fuge plant as the center of the Research and Development
program. This represented a substantial deviation from the
objective of technological integration expressed by all three

partners when the treaty of Almelo was signed.

The second reorganization occurred é year later, A
major provision of the Treaty of Almelo is that important
decisions affecting the entefprisg are to be made by
unanimity. The German shareholders disagreed with British
arguments for advancing the plans for capacity expansion in
order to take advantage of the post o0il embargo shift to nuclear
power and the irritation of many utilities at changes in
American contract policy. The German position was to proceed
cautiously in order to seé if the apparent expansion of the
enrichment market was in fact solid. Complicating this
situation was the fact that the German shareholders, who
represented the private sector, argued that public funds
should finance expansion demanded by governments. The British
shareholder was a public sector corporation for whom neither
the source of financing, nor.showing a profit to stockholders,
were problems in any way analogous to those of the private

corporations in Germany.
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As a result of this conflict over investment and expansion,
Urenco again was reorganized to create two new enterprises: |
Urenco U.K. and Urenco, Netherlands. Although Urenco/Centec
Ltd. remained tripartite in accordance with treaty provisions,
Urenco U.K. and Urenco Netherlands were dominated by British and
Dutch/German shareholders, respectively, and had responsibility
for financing the expansien of their own plants beyond an agreed
level of investment which all would share equally. This chenge
was necessary to prevent the disagreements over expansion from
paralyzing the organization's operations.

The experience of Urenco demonstrates the difficulties
of fashioningia joint effortvamong three countries with strong
vested interests in their own technologies and with different
perspectives on appropriate business strategy. It also pro-
vides additional evidence of the tension between the political
' notion of equality and the economic concept of efficiency,
and the particular problems these two ideas present when

commercial decisions must be made.

3.0 CARTELS, PRODUCER ASSOCIATIONS
3.1 THE ORGANIZATION OF PETROLEUM EXPORTING COUNTRIES

3.1.1 Description

Form and Charter of-Institution. On September 14, 1960,

the Organization of Petroleum Exporting Countries (OPEC) was
formed in Baghdad by Iran, Iraqg, Kuwait, Saudia Arabia, and

Venezuela. The countries which joined OPEC after its establishment
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are Qatar, Libya, Indonesia, Abu Dhabi, Algeria, Nigeria, United

Arab Emirates, Gabon, and Ecuador.*

OPEC is the organizational manifestation of the multinational
0il producers' cartel. The 1960 "gentleman's agreement" institu-
tionalizing the cartel has been supplemented by numerous Resolutions.
However, in January of 1961 an agreement was reached on the basic
organizational structure of OPEC, and three main bodies were set up:
The Conference, the Board of Governors and the Secretariat. The
agreements, Declaratory Statement and Resolutions differ funda-
mentally from a charter of international convention or treaty in
that they do not have the status of law and depend'sélely upon

continued consensus of each member as to their applicability.

Organizational Structure. The 10-point Dec;aratory Statement

of Petroleum Policy in member countries** defines, in part, the
purpose, principles, and rights of OPEC:

o0 '"Member Governments shall endeavor, as far as
feasible, to explore for and develop their
hydrocarbon resources directly.". To the
extent that they are unable to do so, contracts
with forelgn companies may be concluded, pro-
vided that the government retains "the greatest
measure possible of participation in and control
over all aspects of operations” and that "changing
circumstances should call for revision of existing
concession agreements."

o "...the Government may acquire a reasonable
participation on the grounds of the principle
of changinyg circumstances."

o There should be "progressive and more accelerated
relinquishment of (any) acreage" of existing
company concessions where exploration and pro-
duction have not in fact occurred.

* See Addendum B, "Chronology of OPEC's History".

** See Addendum C.
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0 Posted prices "shall be determined by the
Government" and adjusted against declining
monetary values.

o "The Government may, at its discretioh, give a
guarantee of fiscal stability to operators for
a reasonable period of time."

0 Such guarantees are to be renegotiated if for
any year just ended the company is found to have
realized "excessively high net earnings after
taxes." ,

The remaining points claim for the OPEC governments the right:

O to set reasonable standards of accounts to be
kept and information to be furnished by the
companies;

o to formulate "the conservation rules to be
followed";

o to exercise full jurisdiction in its "competent
national courts" in any disputes with the
companies; and

0 to invoke against the companies the rule of "the
best of current practices" for such matters as
incorporation, labor relations, royalties, taxes,
and property rights.

The Conference. The Conference is composed of member

countries; representatives, usually of ministerial rank. The
members have equal voting rights and decisions are takenh by
unanimous consent. The Conference holds meetings, at least

twice a year, one at organization headquarters, one at a member's

capital.

The Conference is the supreme‘authority of the organization.
It represents the member's individual interests. The functions

of the Conference include:

o to formulate general policy;
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o to devise the apprbpriate means to implement
policy; and ‘

o to approve decisions formulated by consultative
meetings of delegations' heads called by the
Conference's President.

The Board of Governors. The Board of Governors is composed
of one representative and a Governor from each member country.
The Governor serves for a two-year period. The Board, which

meets twice a year, has the following functions:

o to implement the Conference's decisions; and

0 to oversee management of Secretariat.

The Economic Commission. The Economic Commission is comprised

of member countries' experts (one from each). It is empowered to
analyze periodically important economic issues in cooperation

with the Secretariat's economics department.

Mechanism for Resolution of Disputes Within the Organization.

To date, OPEC's resolutions do not institutionalize a mechanism

~for dispute resolution. OPEC studied the feasibility of, but

failed to establish, an intra-OPEC High Court. The Court was to
have settled all disputes and differences relating to petroleum

matters and to have served in both advisory and judicial capacities.

The "Declaratory Statement of Petroleum Pblicy in Member
Countries", June 25, 1968, states that all disputes arising
between the member countries' governments and the petroleum
companies fall exclusively within the jurisdiction of the

competent national courts or specialized regional courts.
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Provisions for Raising Capital, Operating Funds And
Addressing. Related Financial Issues. Not applicable.

Provisions for Establishing Pricing Policy. Agreements

taken by OPEC members at the Conference level are reached
through a bargaining process. The agreements on o0il export
prices are strictly voluntary and do not carry with them sanc-
tions or rewards. To the extent that agreement is reached, it
is up to the discretion of each member government to set and

change prices within the range considered reasonable by OPEC.

Exaﬁples may provide some insights into the pricing policy
formulation process. The first instance of price rise was under-
taken uniiaterally by Libya. In September 1970 all the companies
operating in Libya had given into the government's demands to
increase both posted prices and tax rates. Libya had threatened
to shut down production altogether if their 'demands were not

met.

In December 1970, OPEC passed a Resolution calling for "a
uniform general increase in oil prices"‘and threatened "concerted
and simultaneous action". In February and April of 1971 the Per-
sian Gulf (not all OPEC)'exporting countries agreed on increased
posted price and tax rates with the major oil companies. The
gains from the Tehran-Tripoli Agreements were achieved through
negotiations. The subsequent price.increases of 1973-1974 were

announced unilatérally by OPEC members.
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In general, OPEC.is marked by two "pricing camps", the low-
price preference and high-price preference states. The latter
are roughly characterized by large populations, massive
development programs, and major plans for military buildup.

On the other hand, the low-price preference states are charac-
terized by small populations, limited capital absorption
capability, large financial reserves, and huge untapped petroleum
reserves. The split in price preferences is also qonditioned by

differing intra-OPEC political ideologies.

The extent to which prices are established through a
bargaining process ensures that the process is greatly influenced
by a "price leader". This position in turn, is reflective of
the leader's relative market share. See the foliowing for more

discussion concerning market sharing determination.

Provisions Governing Market Sharing. At no time in its

18~year history has OPEC been able to institutionalize pro-
duction guotas or ration productionl As recently as March 1975,
at the OPEC conference meeting in Algiers, Saudi Arabia is re—
ported to have blocked the effort of Algeria, Iraé, and Libya
supported by Iran, Nigeria, and Venezuela to get OPEC to adopt

a coordinated system of regulating production.*

Therefore, the criteria relevant to the establishment of

members' market shares and more specifically to the process of

re-allocating market shares, are difficult at best to state with

* Middle East Economic Survey, 7 March 1975, supplement, p. 2.
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great confidence and certainty. Many competing theories have

surfaced to define OPEC's criteria.*

A summary (non-comprehensive) list of potential criteria
used to determine market shares would include the following:

o technical rationality of oil flow; market share
based on capacity for future production;

o past production levels;

o0 political pressure of members;

o capital absofétion capability;.

0 collective goods mentality; production levels
made inverse to GNP so that small states are

free riders;

0 equitable distribution by allocating production
shares inversely to capital wealth; and

o cultural and ideological affinity of member to
price leader. '

Provisions for Dealing with Competition. To date, OPEC

has'not developed a strategy to deal with its competition..
Whether this is due to the fact that OPEC did not foresee
competition, that they are incapable of cooperating and devising
a strategy, or that they do not feel a need to take such measures
is open to interpretation and question.. Moreover, this issue is
open to interpretation of whether OPEC does indeed have a strategy

that may not be generally known to the public.

The question is, however, particularly relevant as the rise
in the production of alternative energy sources is now beyond the

control of OPEC. The price increases of the early to mid 1970's

* See Bibliography for a survey of literature presenting
the various theories.
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has stimulated the development of other high-éost sources of

energy.

Thé price increases and the constant fear of a politically
motivated oil embafgo has produced a major change in the energy
policies of o0il importer and other non-OPEC energy producing
nations; World energy supplies will be constantly augmented

by renewable energy sources as well as by new o0il supplies.

For OPEC to hold on to or augment its existing share of
world oil trade, a strategy would contain a pricing policy and
a means of adjusting production to the guantity that can be
sold at the desired price. Alternative market strategies which
could in theory accomplish production adjustments are:

0 formal prorationing;

o indirect allocation of market shares by the
0il companies; and/or

o assumption of the role of residual supplies

by one or more financially strong oil-exporting
countries.

Provisions for Dealing With Member Infractions Of Rules.

Discussion of provisions for sanctions must be approached
on two-levels. On the first level, OPEC can be seen as a
policy-making organization lacking supranational powers or
decision-making powers. Therefore, OPEC's Resolutions are
non-binding and do not provide for a means to enforce them.

In practice, however, Saudi Arabia plays the role of
policeman. The implicit threat to any OPEC member who attempts

to leave the. organization to obtain a preferential commercial
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deal is a Saudi counter-move of production expansioh or cutback.
Its huge financial and petroleum reserves ensures that members
would be unsuccessful in unilateral deals. With huge reserves
and a small population Saudi Arabia is likely to remain the

defacto imposer'of cartel "rules".

Provisions for Planning New Facilities. Not applicable

Mechanism for Auditing, Regulating, and Otherwise Assuring

Accountability. Not applicable

Provisions for Staffing. See Section on Organizational

Structure, p. 52,

Facilities and Siting For Initial Formation of Institution.

Not applicable

Initial Participants and Initially Planned Expansion of

Participants. OPEC Resolutions restrict membership to countries
with a substantial net export of crude petroleum; the éxact
export size is not defined. Moreover, every founding member

has veto power over any new applicant. In April 1965, an éddi—
tional restriction was adopted in regard to ﬁew applicants.

They should have interests that are fundamentélly similar Eo

those of member countries.

Provisions for Adjusting to Future Conditions. The Reso-

lutions do not adress or mandate procedures by which OPEC must
adjust to new conditions. By virtue of the flexible "charter"

of OPEC, a unanimous decision taken by the Conference, in the
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form of a Resolution, would automatically introduce organiza-

tional or policy changes.

3.1.2 .HISTORY AND EVOLUTION OF OPEC

The'majbr initiatives leading up to the formation of
OPEC reach back into the mid-1940's. As early as 1947,
- Venezuela established diplomatic contacts with Iran at the
time éf Iran's negotiations with British Petroleum. In 1949
the Venezuelan delegation visited the Middle East and in 1951
a Middle Eastern delegation visited Venezuela. By 1951 Saudi

Arabia and Aramco had announced the first "fifty-fifty" profit

sharing agreement.

June 29, 1953, Iraq and Saudi Arabia signed an agreement
providing for an exchange of information on petroleum and con-
sultation on prices. The agreement also instituted the principle
of matching the best-terms obtained by either government. The
first Arab Petroleum Conference of 1959, held in Cairo, adopted

a resolution that companies could no longer unilaterally reduce

prices.

The catalyst wﬁich.triggered the major oil exporting govern-
ments' decision to create OPEC was the o0il companies' unilateral
reduction of posted prices in August 1960, following on the heels
of a February 1§59 price cut. The producing countries were

clearly angered by their steadily declining revenues, per barrel

as well as absolutely.
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The first surge of OPEC unity did not last long. The
Iragis did not attend meetings. And OPEC was failing to achieve

an effective pro-rationing of 0il production between its members.

OPEC's strategy has evolved over a period of years. It was
not until 1962 that OPEC devised a tactic that brought it its
first modest success. Under complex resolutions and formulas,
OPEC had managed by 1965 to obtain higher per barrel revenues
fér its members. This limited success bolstered more agressive
attitudes that were embodied in the "Declaratory Statement of
Petroleum Policy in the Member Countriés", accepted at OPEC's

June 1968 meeting.

In mid 1967, with the closing of the Suez Canal in the Six
Day War, and an oil shortage (caused by transport blockage),
Libya stepped up production to meet European demand. This
solution was, however, short-lived. King Idris, was overthrown
by Colonel Qaddafi ih September 1969. Early in 1970 Qaddafi
cut back o0il production for conservation reasons. Shortly
thereafter the Libfﬁn government demanded a large increasc in
tax payments'on its oil. The international o0il companies
operating in Libya yielded one by one. The success of
Libya.demonstrated that producer countries could demand con-

cessions from the oil companies.

Toward the end of 1970, the producers consolidated new tax
demands through OPEC, and began to act as a single group and more

stridently. Every OPEC member, with the exception of Indonesia,
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either made public statements or told the companies privately
that if their demands were not met, all oil production wéuld be
stopped. An OPEC resolution in December laid down a 1l5-day time
limit for acceptance and called for "concerted and simultaneous
action by all member countries" if the negotiations failed.
Meeting with the companies on January 11, 1971, the Libyan Deputy
Prime Minister left no doubt that what was meant was a cut-off of
all oil production. The same message was conveyed directly and

_ through official channels to the American and British governments

by two rulers of friendly countries.

Negotiation deadlines were extended and an assurance was
obtained that agreements reached with companies would be
honored for their full terms. Further negotiations continued
and a settlement was reached at Tehran in February 1971. OPEC
was clearly satisfied and bolstered 5y its demonstration of

power.

Yet OPEC dissatisfaction was not long in manifesting itself.
Various members, in the next half year, started looking at the
figures more harshly. They could see large and growing incomes
for their governments and were generally pleased. But they could
also see that their income per barrel was still low - especially
when compared with the excise taxes‘which Europe levies on its
fuel. Much more important, indeed of overwhelming importance
to the changing world oil picture, was that the OPEC countries,
for the first time, began to recognize and discuss openly the

fact that their reserves were exhaustible and should be conserved.
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At the Arab 0il Congress in Algiers in May-June 1972, OPEC
was caétigated for having béén too soft, for having yielded too
easily and readily to company and consumer govérnment pressures.
The OPEC "triumph" thus lasted in the eyes of many Arab observers
a scant 15 months. The idea began to take root that it was
important to maximize present revenues but without exhausting

what was now perceived to be a wasting asset.

In this mood, the OPEC countries turned their attention
in mid-1972 to the question of participation, i.e., a defined
percentage in the producing operations and assets of the
international companies. At once there was a sharp difference
of view on whéther this issue had been laid aside, at least

until 1976, by the Tehran agreements.

| )
In its October 1973 resolutions, OPEC took the important

new step of placing pricihg prerogatives in its own hands,

thus doing away with the prior agreement of the major companies.
Ihis move, undertaken in a sellers' market, could'not.be
challenged successfully by the companies. It enabled OPEC
governments to raise their oil export prices about four-fold
over the October 1973 - January 1974 period. OPEC's strategy
has been to obtain full government ownership énd to simplify
the oil companies accouﬁting structure, The>;oncufrent mdvesl

called for by the September 1974 Conference have helped to

-fulfill the agenda of 1968 (as embodied in the Declaratory

Statement) .

A-63



Nevertheless, several instances of intra-OPEC rivalry exist.
In the case of Iraq which stripped the companies' affiliates |
of 99.5% of their concession areas in 1961, neighboring countries
were more than willing to sell oil to companies who refused
to buy Iragi oil. Even unanimous OPEC Conference Resolutions
have not been observed. A November 1969 Resolution called for
member countries to refrain from granting new oil rights to
rich industrialized countries' companies whose gove;nments (eg.,
Japan) aimed to reduce o0il import prices. Soon after the Resolution
was passed, Qatar and Abu Dhabi granted oil rights to Japanese

concerns.

OPEC members have disagreed over the participation in owner¥
ship and management.of major oil concessions. Other contentious
issues have been the compensation to be paid for government's
participation shares, and the terms of sale of crude oil to the
foreign concessionaire. OPEC members continue to disagree over
prices. Furthermore, OPEC is constantly plagued by boundary
disputes, regional politics and broader issues such as East-West

relations.

The institutional development of OPEC has been relatively
minor and slow.v The sole major change of interest was action
taken by the June 1970 Conference to increase the Secretary-
General's term from one to three years and to place more stringent
professional requirements on the candidates. The term's extensiop
and setting of high QUalifiCations strengthened OPEC by improving

the quality of its ﬁop management.
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Develépment of OPEC as an institution has been hampered by'
‘significant differences among members. Several decisions of the
Conference have failed to be implemented. Notable among them are
the intra-OPEC High Court and the joint emergency fund to assist
members encountering financial difficulties as a result of'oil

company reactions to Conference decisions.

3.2 INTERGOVERNMENTAL COﬁNCIL QF COPPER EXPORTING COUNTRIES

3.2.1 DESCRIPTION

Form and Charter. Four major copper exporting countries,
Chile, Peru, Zaire, and Zambia, conferred in June 1967 and
agreed to form the Counseil Intergouvernemental des Pays Ex-
portateurs de Cievre (Intergovernmental Council of Copper Ex-
porting Countries), CIPEC. Since 1967 membership has expanded
to include Indonesia, Australia, and Papua New Guinea (the last

two are Associate Members).

CIPEC has been alternately described as a cartel and as an
economic consultative organization. - The organization's main

objectives are:

0 to coordinate measures designed to foster, through
the expansion of the industry, dynamic and contin-
uous growth of real earnings from copper exports,
and to ensure a real forecast of such earnings;

o to promote the harmonization of the decisions and
policies of the member countries on problems relat-
ing to the production and marketing of copper;

0 to obtain better and more complete information and
appropriate advice on the production and marketing
of copper; and
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0 to increase resources for the economic and
social development of producer countries
(bearing in mind the interest of consumers).

Organizational Structure. CIPEC is composed of four organs:

the Conference of Ministers, the Governing Board, the Executive
Committee, and the Information Secretariat. The Conference of
Ministers is the highest authority. It meets in ordinary session
once every two years, unlike OPEC's Conference which meets at
least twice a year. In order to expedite matters under consider-
ation, the CIPEC conference classifies subjects for discussion

into those of major and minor importance. The major subjects

require unanimous vote, minor ones are taken by a simple majority.

Composed of high-ranking offisials, two from each coun;ry,
the Governing Board is responsible to the conference for fostering
technical and administrative cooperation among‘member countries.
It meets in ordinay session once a year. A quorum is established
with at least one representative from each member country. Deci-
sions are, as in the case of the conference, subject to the same

classifications of major and minor.

The Executive Committee is comprised Qf one representative
from each member country. On behalf oflthe Governing Board, it
supervises the Secretariat in administrative and financial
matters, prééares the budget for approval by the board, deter-
mines studies to be undertaken, and makes various other

recommendations to the board.
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The highest administrative post in CIPEC is that of Executive
Director. .The Executive Director is appointed by the uﬁanimous-
vote of the Governing Board for an initial period of two years.
After the expiration of this period, he holds foice on a perma-
nent basis, unless removed at the request of t&o member éountries.
The executive director's indeterminate appointment contrasts with
the three-year term of OPEC's secretary-general, which is rotated
among member countries. A long period of appointment is indeed
a beneficial feature to the extent that it enables the chief

executive to plan and implement an administrative program.

CIPEC's executive director need not be - a national of
any member country and in fact was not from 1967 to 1975. He
is selected on his ability to supervise and represent the Sec-
retariat, and to act as secretary of the Conference, the Govern-
ing Board, and the Executive Committee, with ghe right to speak
but not to vote. Moreover, the Governing Board empowers the
executive director to appoint technical and administrative staff,
bes;des those on endorsement by member govérnments. Neither

. the executive director nor any member of the staff may have

any financial interest in copper or any other metal.

MECHANISM FOR RESOLUTION OF DISPUTES WITHIN INSTITUTION.

See previous section.

Provisions for Raising Capital. To meet the costs of financ-

ing a copper stockpile, the CIPEC countries face a major hurdle

in raising capital. They do not have access to the International
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Monetary Fund (IMF) buffer stock financing facility. (The IMF,
which provides financing at concessionary rates, limits its
assistance to commodity agreements where both importer and ex-

porter countries are represented.)

CfPEC countries have turned to the International Bank for
"Reconstruction and Development (IBRD or World Bank). 1In 1971
Zambia appealed to the World Bank for financial assistance to
build up a stockpile . of copper out of surplus supplies in order
to bolster the prevailing low prices, with the unde:standing
that the stockpile would also be used to ease prices that

reached abnormally high levels. However, the request was

turned down.

Some CIPEC countries, such as Chile, Zambia, and Peru,
have been able to obtain funds from the IMF. Those countries
were eligible for the IMF's compensatory financihg program for
countries experiencing a temporary shortfall in export earnings

due to conditions beyond their control.

Establishing Pricing Policy. CIPEC's main concern is not

higher prices per se, but rather stable prices, preferably at

a price level just below the substitution price. The members

of CIPEC, however, are nbt in a position to maintain price
stability through the creation bf a buffer stock. Establishing

a significant buffer stock would be too great a financial burden
on the members and external financing has not been forthcoming.

Their efforts to pursue the buffer stock method demonstrate
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the members are, however, aware of the long run benefits of

such a policy.

In late 1974, CIPEC instituted export controls. November
18-19, 1974, CIPEC countries agreed to cut the volume of their
exports by ten percent in ﬁhe first half of 1974 and by another
five percent in April 1975. The objective was to sustain‘the
open market price. However, those pricing measures were
inadequate for a number of reasonsﬁi

0 relatively moderate sizé of cutbacks;

o CIPEC countries controlled only 35 percent of
world mine production;

o large accumulation of commercial inventories by
consumers following the world recession;

0 absence of a buffer stock; and

o and most importantly, the low demand for copper.

Finally, CIPEC has arranged an agreement with Japan in an
effort to stabilize prices. CIPEC and Japan, a major copper

importing country, agreed on a method to moderate disposal of

excess inventories during the 1974-1975 economic recession. -

CIPEC countries cut their exports while the Japanese industry
halted copper exports from their accumulated commercial stocks

and cut other exports by 50 percent.

Provisions Governing Market Sharing. Relatively little

information is available to the general public concerning the

criteria used by CIPEC governing their copper production alloca-

tions. Differing sociopolitical conditions and goals and mining
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conditions constrain group action. As well, figures from 1975

indicate that all members of the group are not equally willing
to restrict their planned production in order to push up the

price of copper. The following table demonstrates CIPEC's changes

in expansion plans from 1974 to 1975:

*Mine Capacity Planned for 1978
(mine tonnage, thousand of short tons)

1974 estimate 1975 estimate ¢ Change

Country

Chile 250 25 -90
Peru ' 217 235 +8
Zambia 195 0 -100
Zaire 305 185 -39
Indonesia 75 -10 =112
Australia 79 16 -80
Papua New Guinea 0 0 unchanged

Provisions for Dealing with Competition. CIPEC has four

sources of "competition":

o the world's largest copper reserves are located
in the United States and significant reserves
are located in the Soviet Union and Canada;

o many materials, such as aluminum, plastics, and
stainless steel, substitute for copper;

o secondary supplies, for example copper mined as
long ago as 100 years is currently available.
Adding to this problem is the fact that copper
scrap recovery can be as high as 75 percent; and

0 consumer stockpiles exist, especially in the
United States. :
CIPEC has taken some measures to maintain control over

the market. CIPEC expanded its membership, thereby tying up

* Metals Week, June 16, 1975, é. 1.
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supplies in East Asia. The overall price strategy is designed
to ehcouragé "Stable" rather than "higher" prices so that
expensive substitutes do not become economically attréctive.
\CIPEC and the producers of aluminum's main source, the
International Bauxite Association (IBA) cooperate on a close
basis (IBA observes all CIPEC meetings) to further soften the
.impact of close substitutes. And finally, CIPEC has established
contaéts with the United States. The U.S. has agreed that a
sale of US copper from its reserves would be handled in such a

way that could avoid any effects on U.S. imports and exports.

CIPEC is also given prior notice of U.S. sales so that it
can express its point of view. However, the question for CIPEC
remains; it is whether or not the U.S., Canada, and Russia will

expand their production to take advantage of CIPEC policies.

Provisions for Dealing with Member Infractions of Rules.

CIPEC's Charter does not stipulate either penalties for breach

of, or means to enforce the collective decisions of the members.
There is no counterpart to Saudi Arabia in CIPEC as all members
depend to a large degree upon the sale of.copper. Copper accounts
for over 80 percent of Chile's and Zambia's export,earnings, 60
"and 30 percent for Zaire and Peru respectively. Given the extent
of member's dependence on a single source to meet international
cohmitmentsl unilateral actions are not only unlikely but poten-
tially dangerous to the country's economy. Further constraints
are placed on Chile and Zambia by the strong copper unions who

would react to production cutbacks.
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Planning New Facilities. Not Applicable

Mechanism for Auditing Requlating and Otherwise Assuring

Accountability. Not applicable

Provisions for Staffing. See section on Organizational

Sturcture, p. 52.

Initial Facilities and Siting. Not applicable

Initial and Planned Expansibn of Participants. See sec-

tion on Form and Charter, p. 65.

Provisions for Adjusting to New Conditions. Not available.

3.2.2 HISTORY AND EVOLUTION OF CIPEC

The inspiration for CIPEC is the successes of OPEC in raising.

government revenues. CIPEC members state that OPEC's achievements

"have demonstrated how other producers of raw materials could
satisfy their claims for an equitable compensation... offsetting
the deterioration in the terms of trade which has resulted both
from inflation in the industrialized countries and from changes

in monetary parities".* CIPEC, however, has been unsuccessful in
making a significant impact on copper prices. The organizational

structure contributes partly to its ineffectiveness in implementing

a market production scheme or a buffer stockpile.

More importantly, to understand the scope and limitation of
CIPEC group action, one must examine the salient characteristics

of the industry. The marketplace has placed severe constraints

*Copper Market (CIPEC), 4th Quarter 1971, p. 3.
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Qﬁ the copper exporters. Constraining factors include: the nine
major trans-national copper companies that are closely inter-
‘related or linked by interlocking directorsh&ps; the latter
1960's ahd early 1970's witnessed a significant increase in
suppliers and greater competition among them;'the demand and
supply of copper is inelastic in the short run; however, in
the long run supbly elésticity acts as a brake on ptice increases,
and the future promises bountiful new sources of copper from
the seabed. Finally, the relatively high price of copper, wide
price fluctuations and frequent shortéges have encouraged sub-
stitution of aluminum. Even though market constrain;s are the most
serious, political problems make collusion even more difficult.
For exaﬁple; political relations between Zambia and Chile under
the rule of Mr. Allende were strained and the countries could

not reach agreement on production levels.

Given market place contraints, CIPEC members have attempted
to develop policies to stabilize prices. (See, the section on
Provisions for Establishing Pricing Poliéy p. 90.) Using the
organizational frémework accepted in 1967, CIPEC has been most -
éuccessful in the collection and dissemination of studies. The
CIPEC forum has also encouraged a greatér awareness of a com-

-munity of interests. For example, CIPEC members supported Chile
when copper importers supported Kennecott's claims after its
nationalization. To date, the CIPEC organization is the begin-
ning of cooperation among a limited number of copper éf con-

versation, CIPEC is considering widening its membership and
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has offered assistance to non-CIPEC members. It has a}so‘estab—
lished lines of communication with groups which sell other raw

materials, including OPEC and the IBA.

3.3 FIFTH INTERNATIONAL TIN AGREEMENT*

3.3.1. DESCRIPTION

Form and Charter. The International Tin Agreements have

been negotiated under the auspices of the United Nations Confer-
ence on Trade and Development. The negotiations were initiéted
in 1953 and the first agreement became operative on Juiy 1,
1956. The International Tin Agreements cover the periods from

1956-1961;_196131966, 1966-1971, 1971-1976, and 1976-1981.

The fifth International Tin Agreement (ITA), a commodity
agreement, sets in place a cooperative venture of tin producing
and consuming countries. It represents the diverse interests of
speculators, importers' and exporters' governments, transnational
enterprises, tin miners, smelters, dealers, investors and

creditors, industrial users and consumers.

The ITA incudes two categories of membership; the consuming
countries and the tin producing countries. The categories in-

. clude the following: tin consuming countries**-Austria, Belgium-

Luxemburg, Bulgaria, Canada, Cuba, Czechoslovakia, Denmark,
Dominican Republic, Federal Republic of Germany, France, German

Democratic Republic, Hungary, India, Ireland, Italy, Japan,

* Fifth International Tin Agreement, UNCTAD, 20 June 1975;
TD/TIN.S5/8. ‘

" ** See Table 1.
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Netherlands, Nicafagua,APoland, Republic of Korea, Rumania, Spain,

Switzerland, Turkey, United Kingdom, USSR, Yugoslavia, United

States;* tin producing countries**-Australia,*** Bolivia, Indonesia,

Malaysia, Nigeria, Federal Republic of Thailand, and the Republic

of Zaire.

The objectives of the ITA are:

o to maintain a balance between world production
and consumption;

0 to prevent excessive price fluctuation and export
earnings;

O to promote export earnings;

o to insure an adequate supply at prices "fair" to
consumers and "remunerative" to producers;

0 to increase tin production in the event of a
shortage and mitigate difficulties in times of

surplus;

o to monitor disposal of governmental, non-commercial
tin stockpiles;

0 to develop the developing, producing countries'
tin markety

0 to review the need to explore and/or develop new
tin deposits;

o to support the International Tin Council (ITC)

Organizational Structure. The sole institution administering

the ITA is the International Tin Council. The seat of the Council

is in London. The following material outlines the salient organ-

izational features of the International Tin Council (ITC).

* The U.S. was not a party to previous ITAs. .

** See Table 2. ,
_ *** Aystralia is the only "developed" tin producing country.
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" TABLE 1
Percentages and votes of consuming countTies

]

Country Percentage Votes .
Initial Ad.itional Total
Austria Q.31 5 3 8
Belgim/luxenbourg 1.95 5 17 22
] Bulgazia 0.48 5 4 9
Canada 2.31 5 25 30
Cuba 0.05 5 1l 6
.Czecuoslovalia 1.9 5 1¢ 21
Dermark 0.20 5 3 8
Deminican Republic 0.03 5 0 5
France 6.09 5 52 57
Gerzan Democratic Republic Q.53 5 - S 10
Germarny,Federal Republic
of 8.16 5 70 75
Tungary . G.68 5 ) pi
India- 1.88 5 16 21
- Ireland 0.04 .5 1l 6 .
Italy 4.37 5 B 45
Japan E 15.55 5 160 165
Xorea, Republic of 0.38 5 3 8
Netherlards 2.50 5 21 26
Nicaragua 0.03 5 o] 5
{ Poland 2.39 5 20 25
Romania 1.62 5 4 19
Spain 1.99 5 17 22
Switzexrlsnd C.41 5 3 8
Turkey Q.72 5 é 11
' United Kingdom 8.10 5 70 : 75
Unitad States of imerica 29.56 5. 254 258
Union of Soviet Socialist :
Republics 3.21 5 Pt 33
Tugoalavia .85 5 7 ‘12
Total . 100.00 140 860 1,000

Hote: The countries, percentages and votes listed in this annmex are those
arrived at during the United Nations Tin Corference, 1975, at which *he
Fif+h International Tin Agreement was drawn up. The list of ccuntries amd
the figures are subject 0 revision from time to time inm azccor=dance with the
cperavion of the provisicons of this Agreement.
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TABLE 2

Dexcentages and votes of producing countrias
Vetes
Country Percentaze
Tnitial |  2dditiomal Total |
msm’- LR N NN N NN R NN NNNNEY N WY Y 4.37 5 & 47
Bcuﬁa O 08000 PO ISCIDOITOIOEBDTPOINTS 18006 5 174 179
Mnesia Q.QOQ....Q?OOIQ<..'.Q' 13071 3 133 138
m‘u LA N B W X BB B BE BEAY BB B N A B K A NN ) 43060 3 m Ro’
Figeria, Federzl Rerublic of .. d.17 5 40 45
T‘M .‘Oll...'OOIODOOOQQOOQO 12055 5 121 126
Z&e, Republic Of etecscssecss 3.54 5 34— 9
Total 0eescesrsseccnstecocevonee .lco'oo 35 965 l,OCO

Note: The countries, percentages
at during the United Nations Tin

this agreement.

and votes listed in this annex are those arrived
at which the Fifth International
Tin Agreement was drawn up. The list of countries and the figures are subject to
revision from time to time in accordance with the operation of the provisions of

Conference,
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Members and voting procedures

o The ITC is composed of all participating countries,
one delegate per country, with an alternate and
advisors as necessary;

0 Each membership category has an equai voting power
of 1,000 votes;

o Each country must consent to its designation as
consumer or producer;

0 Each tin producing and tin consuming country
holds five initial votes and an additonal
number in relation to its share of world pro-
-duction and consumption, respecitively, as set
out by the ITA*;

0 No country may hold more than 450 votes;

o Decisions are made in principle by a "simple
distributed majority vote" - a majority of
votes cast by producers and a majority of
votes cast by consumers - Delegates may not

divide their votes;

0 Vote allocations are revised to take into
account changes in production and consumption

and membership in the ITC; and

o The ITC meets on a regular basis, at least once
every three months.

Powers and functions

0 The ITC appoints its Executive Chairman and two
Vice-Chairman, Manager of the Buffer Stock, the
Secretary of the Council and Council staff;

+ ’

¢ The ITC has the necessary power to and must
perform the administration and operational
duties of the ITA;

0 The ITC requests information concerning the
buffer stock and individual countries' tin
costs, production levels, stocks, etc...

0 The ITC publishes annual financial and quarterly
tin stock reports;

* See iables 1l and 2
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o The ITC appoints the necessary committees;

o The ITC arranges for consultation and cooperation
with the United Nations; and -

0 The ITC assesses the probable future production
and consumption of tin, at least quarterly.

Mechanism for Resolution of Disputes Within the Institution.

The ITA addresses itself to resolution of complaints and disputes
in three separate articles. First each particiéating country has
the right to complain to the ITC if it feels its economic interests
are injured by another participant's actions. If, by a simple
distributed majority vote, the complaint is determined to be
justified, the ITC may permit the cohplainént country to withdraw

from the ITA.

The dispute settlement mechanism works in the following
manner. .Any dispute concerning interpretation or application of
the Agreement whichvis not settled by negotiatiop is, at the re-
quest of any participating country, referred to the Council for
decision. A majority of participating countries or any partici-
pating country holding not less than onélthird of the votes in
the ITC may require the Council to seek the opinion of an advisory
panel. The panel would consist of:

0 two persons, one having wide experience in

matters under dispute and another with legal
standing, nominated by producers;

o two such personsAnominated by consumers; and

o a-chairman selected unanimously by the four

members, or if they fail to agree, by the
Executive Chairman.
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The advisory panel submits their opinion to the ITC which decides
" the dispute. : )}
Finally, the ITA provides that no participating country can

commit a breach of the ITA unless a resolution to that effect is

passed. The resolution must specify the nature and extent of the

breach.

Provisions Between Institution and Host Nation. The status,

priviledges and immunities of the Council, which sits in London,
in the territory of the United Kingdom are governed by the

- Headquarters Agreemeﬁt between the Government of the United
Kingdom of Great Britain and Northern Ireland and the Inter-

national Tin Council, signed at London on February 9, 1972.

Provisions for Raising Capital and Compensation of

Participants. The administration and operation of the ITA are

carried out under two accounts, Administrétive and Buffer stock.

Administrative Account (AA) - The administrative expenses
of the Council.are mét by thé AA's funds. Each participating
country is assessed, in pounds sterling, a contribution to the AA.
Countries with 21 or more votes pay one percent of the total
budget and countries with 20 or less votes pay three-tenths of
one percent of the total budget. The portion of the budget not
covered by such payments is financed by further assessments with

respect to a participant's number of votes.
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Buffer Stock Account* - Contributions in cash, tin metal, or

both are made by both producing and consuming countries. The
producing countries must contribute the equivalent of 20,000
tonnes of tin metal. The tin is held in warehouses approved by
the London Metal Exchange or the ITC. Consuming countries may
make contributions to the buffer stock up to an amount of 20,000
tonnes of tin mgtal. The ITC must apprdve conditions upon which
such contributions are made. Furthermore, any countries invited

to the 1975 United Nations Tin Conference may make contributions.

Borrowing - The ITC is empowered to borrow for the purposes
of the buffer stock. A majority of the consumers and the unani-
mous consent of producers is required to approve such action.

The tin warrants of the buffer stock provide the loan's security.

Compensation -~ The contributions to the ITC accounts repre-

sent the costs of joining the ITA and, as such, the countries are
not compensated. Upon liquidation of the buffer stock, the
share of each contributing country would be refunded according

to the ITA's formula, minus the costs of liquidation.

A provision of the ITA guarantees that participating countries
are not required to furnish information which it considers essen-
tail to its security interests. The ITA further guarantees that
the agreement does not prevent each participant from entering into
or carrying out any intergovernmentaI'agreement'for the purpose of

national security.

* For the function of the Buffer Stock Account sge.the .
following section Provisions for Establishing Pricing Policy
and Governing Market Sharing and Restrictions, p. 82.
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Provisions for Establishing Pricing Policy and Governing

Market Sharing And Restrictions. The ITC has three main instru-

ments to achieve its objectives; the second and third are for
ultimate récourse should the buffer stock fail. The three tools
are:

o the buffer stock;

0 export controls; and

o setting and changing "optimal" price ranges.

A summary of the ITA's provisions regarding the above instruments

follows.*

Buffer Stock - The use of buffer stock is decided in the

following manner. Usually following hard bargaining between

the consuming and producing countries, agreement is reached on

the floor price at which the buffer stock manager must buy, on a
ceiling price at which he must sell, on a middle sector in which
he does not usually operate, on a lower sector in which he may buy
or sell (provided he is a net buyer), and on an upper sector in
which he may sell or buy (provided he is a net seller). If he is
a net buyer or a net seller in the upper and lower regions, the
manager is not limited to any finite period, thus affording much
greater flexibility in his operating.terms than were provided

under the first three agreements, and providing him with the

advantage of hiding his movements more thoroughly from the market.

* pp. 122-218, Zuhayr Mikdashi, The International Politics
of Natural Resources, Cornell University Press, Ithaca,
New York, 1976.
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The council can change the floor and ceiling prices in the

light of changing market conditions and consistent with the objec-

tives of the agreement. By special dispensation it can also allow

the buffer stock'manager to operate - on a cash or forward basis -
in the middle sector as well. This undoubtedly gives greater
freedom to the manager in stemming fluctuations in prices at an
early stage, curbing speculative activity, and phasing out tin
sales accumulated in‘the buffer stock if the tin agreement were

not to be renewed at its expiration date.

There are two main éo-called free markets for tin, one in
Penang, Malaysia and the other in London (the London Metal
Exchange, LME). The Penéng market is used by the ITC buffer
stock manager and its prices sérve to determine the taxable
incqme of Malaysian tin mines. Indonesia depends mostly on
negotiated prices for its tin exports. Bolivia, Nigeria, and
Zaire rely on LME prices for large portions of their exports.
Across the ocean, the LME is the leading open exchange for
copper, lead, silver, tin, and zinc. Less than ten percent
of its tranéactions represent physical movements of metal; the
balance consists of arbitage and hedging operations. The LME
price level for traded metal reflects on average, more than any

other price, the competitive forces of supply and demand.

Export Control - If the buffer stock proves ineffective in

countering price weaknesses, the ITC can then resort to export

control. Export control cannot, however, be instituted unless
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the buffer stock holdings have already exceeded the'5,000-ton
mark. During control periods the maximum level of national stocks
each producing country may hold in accordance with the ITA's

provisions roughly equivalent to three months export supply.

The formula devised by the ITC for the allocation of export
éuotas - and consequently production quotas since permissible
stocks cannot exceed 25 percent of productive capacity - does
not command the unreserved approval of all parties concerned. 1In
.the case of the ITC formula, the total permissible amount allo-
cated to each member country for a control period is based on the
percentage of votes held by that country for that period. That
percentage is'itself based on average production over the most
recent period, usually the year preceding an export control period.
An innovation was added tb the Fifth Agreement with respect to
export controls in periods of shortages. Whereas under previous
agfeements, member consumer countries did not have purchasing
preference over non-member consumer countries, the Fifth Agreement
provided that preference as regards the supply of tin avaiiable
would be given to consuming countries which participate in the

Agreement. f

Price Ranges - The third method is the use of price ranges.

The ITC must appraise economic and other trends in order to set
the supporting price ranges, changing them in.responselyo funda-
mental shifts in supply and demand conditions and not 1in response
to seasonal or cyclical fluctuations. Realistic price ranges caﬁ

avoid draining the tin resources of the buffer stock by selling
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tin at the ceiling price when this. is too low, or exhausting the
cash resources of the buffer stock by buying tin at a floor price

fixed too high.

Provisions for Dealing ‘with Competition. Not available

Provisions for Dealing with Member Infractions of Rules.

The ITA lays out specific penalties to be imposed by the ITC

for failure to meet ITA obligations. Foriexample} failure to pay
the contribution to the Administrative Account within six months
of assessment results in a 1oss of the right to vote; failure to

contribute within 12 months results in a 1loss of all other rights.

Secondly, failure to contribute to the buffer stock account
also carries penalties. The ITC may deprive a participant of any
or all of its rights and privileges. As well, it may also require.

the remaining producing countries to make good the deficit.

Finally, the ITA imposes penalties on producing countries that
violate the export control provisions. Penalties range in severity

according to the degree to which permissible export tonnages are

\
exceeded.

In conclusion, the ITC may deprive a country that has com-
mitted a breach of the ITA of its voting and other rights until

it has. remedied the breach or otherwise fulfilled its obligations.

Provisions for Planning New Facilities. Not applicable

Mechanism for Auditing, Regulating, .and Otherwise Assuring

Accountability. The ITA stipulates that:
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'o the ITC appoints auditors to audit it accounts;
and '

o the ITC must publish the independently audited

Administrative and Buffer Stock Accounts within
a specified time period.

Provisions for Staffing. The administrative duties of the

ITC are carried out by the Executive Chairman, First and Second
Vice-Chairman (one each from producing and consuming countries
on a rotating basis), Manager of the Buffér Stock, Secretary

and staff. Staff members and officers may not have interests

in any tin or related activities, nor may they reveal any infor-
mation regarding the ITA's operation or administration. They .
receive instructions from the ITC and must ensure the inter-

national character of their responsibilities. The staff and

officers are remunerated out of the ITC's Administrative Account.

Initial Facilities and Siting. Not applicable

Initial and Planned Expansion of Participants. Any country

invited to the 1975 United Nations Tin Conference or any party

to the Fourth ITA has the right to accede to the agreement.

Provisions for Adjusting to New Conditions. The ITA outlines

the procedures for for withdrawal of participants, the adjustment
of floor and ceiling prices, a change of catéegory (producer or
consumer) by.a participating country, any changes in percentages
and votes, and the suspension of buffer stock arrangements and/or
the institution of export controls. The ITA also provides for

ammendments to the agreement.
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3.3.2 HISTORY AND EVOLUTION OF THE INTERNATIONAL TIN AGREEMENTS

This section addresées the evolution of the ITAs, their
positive achievements and some remaining problematical issues
and limitations. Firsf, with regard to the evolution of the ITAs,
the most important change has been. the accession of the United
States to the fifth ITA. Previously, the ITC could not operate
successfully without explicit, or at least, tacit US coopefation
due to the large US tin surplus. Second, two consuming countries,
the Netherlands and France, have made voluntary contributions
to.the buffer stockpile. This move was significant, insofar
as it was the first by such move by consumers. The Fifth ITA now
proviaes that voluntary contributions from consumérs can reach
the equivalenﬁ of 20,000 tonnes of tin metal. As discussed in
the sections on Provisions Governing Pricing Policy and Market
Restrictions, pp. 82 - 85, the fifth ITA now provides for

preferences of member ¢onsumers over non-member consumers in

time of tin shortage, representing a significant incentive.

Finally, the International Monetar? Fund agreed in 1969 to
extend assistance to member countries with balance of payments
needs in connectioﬁ with financing buffer stockpiles. IMF's
prbvisions have eased pressures on many of the producer develop-

ing nations.

The ITA represents a reasonably successful importer and ex-
porter cooperative venture. Statistical evidence shows that the

ITAs have had a noted effect on moderating price fluctuations as
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compared with other nonferrous metals, such as, copper, lead,
and zinc, which are not governed by international commodity,

agreements. *

The ITC formula for allocating export quotas 1is considered
to have the merit of being simple and workable (since it is con-
fined to a single objectively definable factor, of recent paSt

production).

A number of problematical issues remain. Among them is the
dissatisfaction of the developing producing countries_that bear
the burden of financing the buffer stockpile. They argue that the
mechanism is assigned to benefit both producers and consuhers and
should therefore be financed by both groups. Ahother.problem
arises as the stockpile manager can be faced with limitations on
his capacity to intervene, at times completely powerless. Such
a s;tuatién can come about if, for example, the manager is short
of funds to buy tin in periods of depressed prices or short of tin
to sell in periods of high prices. Finally, the ITC formula-for
the allocation of export quotas overlooks, among several other
important economic faétors, existant and potential reserves and
the relative costs of working tin deposits in each member country.
Thus, in comparison with a low-reserve and high-cost producing
country whose exports are falling off; a country with a relatively
low, recent production level; a potentially large, low cost re-
serves; and a currently rapid growth rate would suffer under
this production.control system. (Brazil represents the first

type and Bolivia belongs to the second category.)

* Mikdashi, p. 135. .
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These limitations do however have organizational and struc-
tural solutions. For example, a much larger buffer stock could
considerably reduce the need for tin export control, and avoid
the costs conneéted with the shut-down and rehabilitation of

mines.

On balance,‘the ITA is evolving in a positive direction as
measured against the increasing membership and moderation in tin
price fluctuations. This is due to the collective production con-
trol and to the cooperation, explicit or tacit, of major importer
countries. No similar cooperétion has yet been possible between

CIPEC and importer countries.
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1901

1910

1912

April 10, 1918

1918

1919

1919

Nov. 1, 1922

Feb.

1925

March 12, 1926

Sept.

Nov. 5, 1926

1926

1927

1927

May,

29, 1924

30, 1926

1928

ADDENDUM A
MAJOR TRADE AGREZMENTS 1900-1945

France, Britain, Switzerland, and Canada formed an aluminum cartel; it
collapsed but was reestablished in 1912.

Internaticnal Carbide Cartel.

New Aluminum Cartel.

"Act to Promote Export Trade and for other Purposes.” Also known as the
Export Trade Act of the Webb-Pomerene Act. Made it possible for American
Exporters to operate collectively in internactional markets.

Cooper Export Association: A U.S5. cartel established to liquidate the stocks
of copper accumulated as a result of the war; and to regulate new production

of exports. This cartel was organized under the Webb-Pomerene Law.

"Bandoeng Pool”: Organized by tin producers to liquidate excess stocks,
and help restore tin prices to normal prawar levels.

US Alkali Export Association, Inc., formed undexr the Webb-~Pomerene
Law to promote exports in alkalies.

Stevenson Plan: to limit rubber exports by means of an export duty on all
shipments in excess of established quotas.

International cartel of Calcium Carbide Exporters: to establish export
quotas; collapsed in 1937.

Belgian Congo and Czeckoslovakia entered into an agreement to determine
export price of Platinum.

International Cartel of European Producers of Heavy Rails.

Steel producers from Germary, the Saar, Luxembourg, rrance and Belgium
established the International Steel Cartel.

New aluminum cartel formed which reduced the number of middlemen involved
thereby raducing distribution costs.

Internatinal Potash Cartel.

International Bismuth Convention established to regulate the export prices
of biswmuth metals. '

American Magnesium Company (AMC) and Dow Chemical Company entered into a
cross-licensing agreement: AMC discontinued production of crude mag-

nesium in return for magnesium from Dow at preferential prices.

International zinc¢ cartel. Collapsed in L1929, was revised in 1931, and
subsequently broke up in 1934.
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Sept. 1928

1929

March 13, 1930

1930

1930

1930

1930

May 1931

July 3, 1931

Oct. 21, 1931

1931

Sept. 1932

April 1, 1933

June 1, 1933

Aug. 25, 1933

Aug,, 1934
1934
Jan., 1935

International Mercury Cartel, "Mercurio EZurxope" established. ©Dormant
during the Spanish Civil War and rs-established in May, 1939,

International Ferro-Silicon Syndicate: to protect home markets of members
and to regulate exports. Members wexe .France, Germany, Sweden, Norway,
Switzerland, Yugoslavia, and Czeckoslovakia.

Central European Group established commodity controls in Zurope.

International Cocaine Convention established import quotas of crude cocaine
and levied production and axport quotas on the finished product.

An international cartel for artificial sweetening agents was established
to fix uniform prices and export guotas. Members were Germany, France,
Switzerland, and Czeckoslovakia. '

International Tea Agreement signed by India, Ceylon, and the Netherlands
East Indies: designed to curtail tea output. The agreement was not
renewed after its one year trial period.

Diamond Corporation of London.

Chadbourne Agreement: national sugar cartels in Cuba, Java, Peru, Belgium,
Hungary, Poland, Czeckoslovakia, and Germany agreed to gradually dispose
of surplus stocks over a period of five years, restrict current pro-
duction levels and aestablish an export quota. The agreement provided for
a common cartel to be formed at the Hague and called the International
Sugar Association.

Aluminum cartel agreement signed in Paris. This agreement prohibited
investment in outside plants unless a dominant influence in outsiders'
facilities was acquired.

Platinum Cartel: restricted production and influenced price of refired
Platinum.

The first International Tin Stock: prevented a drop in the price of

tin. This was accomplished through cooperaton by acquiring a large

part of the excess stock.

International Timbexr GCommittee,

Second International Tea Agreement,

France, Belgium, Luxembourg, and Germany signed an agreement to requlate’
the export of all steel commodities by establishing quotas based upon
amoung of crude steel in the export item.

International Wheat Agreement: provided for acerage reduction and export
quotas; endeavored to increase the world-wide consumption of wheat.
Agreement broke down within one year.

International Sulphur Agreement.

Diamond Producers Association.

European Cltric Acid Cartel
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March 29, 1935
June) 1935
Sept., 1935

Nov. 15, 1935

1936
April 1, 1937

May 6, 1937
Aug. 1, 1937
1937

Feb., 1938
June 21, 1938

Sept. 6, 1938

1938

March 16, 1939

May, 1939

1939

April 16, 1941

1941

Aug. 3, 1944

World Copper Agreement was formed by European and US copper producers.
Zuropean Coal and Steel Community formed.
Chadbourne Agreement dissolved.
Sweden, USSR, Finland, Latvia, Poland, Austria Czeckoslovakia, Yugoslavia
and Rumania entered intc a cartel agreement on exports of sawed and planned
soft timber. The cartel, the European Timber Exporters Convention, did not,
however, provide a mechanism for price fixing.
Tri-Party Agreement between US, UK, and Canadian Chemical Industry.

o - .
International Coke Cartsl: to determine export guotas and fix prices.
New International Sugar cartel agreement: provided for the requlation
of production and marketing so as to be an equitable venture for both
oroducer and consumer.

International Rall Agreement.

Calcium Carbide Cartel disbanded as a result of dumping by an outsider,

Japan.

International Zinc sSheet Cartel: to regulate prices and establish
export quotas.

Council of the Tin Producers Association approved a buffer-stock program
to help stabilize tin prices.

Lead Producers' association to exchange statistical information and
collaborates in the production of supplies.

This represented an attempt to prevent sharp price decreases, and to
remove preduction restrictions when price rose above a certain level.

Interrational Rubber Agreement.

Dusseldorf Agreement between the Reichgruppe Institute and the Federation
of British Industries: to establish good Anglo-American trade relations.

"Mercurio Europeo” was re=-established.
International Commission of the Commerce of the Diamond Industry, a trade

association of Belgian, German, Dutch and French diamond cutters to put
certain shops on a part-time basis and to reduce wages.

Inter-American Coffee agreement.

The Washington Wheat Meeting of the UX and other main wheat exporting
countries: to establish a pool of wheat for inter-governmental relief
in war-stricken areas, .restrict production to prevent excessive stocks
and form an administrative body to carry out provisions of the agreement.

Anglo-American Oil Accord set up to lay out a pattern for agreements -
covering important commodities in international txrade.

S
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June 28, 1948

Nov. 12, 1948

Feb. 20, 1949

Sept,, 1949

Jan. 2, 1951
May 1, 1951

June 29, 1953

Aug., 1954

Dec. 16, 1957

-Feb, 13, 1959

April 1, 1959

April 16-22,

May 13, 1960

ADDENDUM B

CHRONOLOGY QF QPEC'S HISTORY, 1948-1975*

Xuwait and the American Independent 0il Company (Aminoil) sign a concession
agreement for Kuwait's half-interest in the Kuwaiti-3audi Neutral Zone,
which gives Xuwait and 15% interest in the concessionnaire comparny.

Venezuela adopts tax legislation to insure that the government will receive
at least 530% of net income from o0il production. This becomes the first
instance of a "fifty-fifty" arrangement between a host government and oil
companies.

Saudi Arabia and American Pacific Western Oil Company (J. Paul Getty)
sign a concession agreement for the Saudi half-interest in the Neutral
Zone, which gives Saudi-Arabia a 253 interest in the company.

Venezuela initiates discussions of a possible oil producer's organization
with Saugi Arabia, Iran, Iraq, Egypt, Kuwait, and Syria.

Saudi Arabia and Aramco announce the f£irst “fifty-fifty" profit sharing
agreement in the Middle East (signed in early December 1950). Xuwait
follows in 1951. 1Iraq in 1952.

Iranian government under Mos:degh adopts the law nationalizing aAnglo-
Iranian 0il Company (BP) Meosadegh's government is overthrown in August
1953.

Irag and Saudl Arabia sign agreement providing for exchange of information
on petroleum and consultation onprices.

Iran and the Consortium sign agreement, tc take effect October 28, that
settles the nationalization dispute and embodies the "£ifty=~fifty"
pPrinciple.

Saudi Arabia and Arabian Oil Company (Japanese Petroleum Trading Co.)
announce agreement for Saudi offshore interest in the Neutral Zone
which gives the government a 56% share of profits. The company signs
a similar agreement for Kuwait's offshore interest, providing for a
57% government share.

The major multinational petroleum companies reduce posted prices for
Middle East petroleum.

United States government introduces oil import quotas.

First Arab Petroleum Conference insists that companies cannot unilaterally
reduce prices.

Venezuela and Saudl Arabia call on other producing countries to formulate
a "common petroleum policy."

*Success and Prospects, Dankwart A, Ruston, Council on Foreign Relations
New York University Press, New York, New York, 1976
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Aug. 9, 1960
Sept. 14, 1960
June 7, 1962

June 3-9, 1967

June 24-25, 1963

May 3, 1970

Sept 4, Oct 4, 1970

Dec. 9-12,

Jan. 12, 1971

Feb. 3-4, 1971
Feb. 14, 1971
Feb. 24, 1971

April 2, 1971

July 12-13, 1971

July 31, 1971

Sept. 22, 1971

1970

‘The major companies reduce prices further without consulting the governments.

The Organization of Petroleum Exporting Countries (OPEC) is formed in Baghdad
by Iran, Iraqg, Kuwait, Saudi Arabia, and Venezuela,

Fourth OPEC Conference adopts resolution (IV 33), providing that a 50%
income tax should be payable in addition to royalty.

Third Arab~Israeli War; all oil ministers of Arab producing states meet at
Baghdad and decree an oil boycott (against Great Britain and France), which
proves ineffectual. Suez Canal remains closed until 1975.

OPEC's l6th Conference at Vienna adopts “"Declaratory Statement of Petroleum
Policy in Member Countries."”

TAP line from Saudi Arabia to the Mediterranean interrupted in Syria; from
June to December tanker rates rise to all-time highs.

Libya raises its posted prices and increases tax rate from 50% to 53%
retroactive to September 1. Iran and Kuwait follow suit in November.

OPEC's 2lst Conference at Caracas establishes 55% as the minimum tax rate
and adopts the oprinciple that differences in posted prices should be based
only on quality and transportation differential (Resolution XxX1,120),
demands that posted prices be changed so as to reflect changes in foreign
exchange rates (XX1.122), and instructs its Secretary General to monitor
oil compnay liftings and report on any “discriminatory producticn policy"
(Xx1.125). :

Negotiations begin at Tehran between six Gulf producing states and 22
oil companies.

OPEC's 22nd Conference at Tehran decrszes a "total embargo" by member
states (except Indonesia) against any company that does not accept
the 55% tax rate (Resolution XX11.125)).

Tehran agreement signed detween six Gulf states and 23 oil companies.
Algeria nationalizes 51% of French oil concessions.

Tripoli Agreement concluded between o0il companies and Mediterranean producers
(Libya and Algeria, as well as Saudi Arabia and Irag for their Mediterranean
pipeline throughput)., Simtlar terms are embodied in an agreement between
Nigeria and companies operating there, on May 3.

OPEC's 24th Conference demands "immediate steps towards the effective
implementation of the principle of Participation” (Resolution XXIV.135).

Venezuela Hydrocarbons Reversion Law réquires companies “to cede...their
unexploited concession areas" by 1974 and "all their residual assets” by
1983,

OPEC's 25th Conference appoints Mlnisterial Committee on participation and

directs members (Resolution XXV.140) to negotiate price increases to offset
the de facto devaluation of the U.S. dollar.
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Dec. 5, 1971

Jan. 20, 1972

March 1l-12, 1972

June 1. 1972

June 9, 1972

Sept. 30, 1972

Nov. 6, 1972

Feb. 28, 1973

March 16, 1973

March 16-17, 1973

April 1, 1973
april 9, 1973
April 18, 1973

June 1, 1973

June 11, 1973

Libva nationalizes 8P concession in response to British government.
"collusion" in Iran's occupation of several disputed islands in the
Persian ("Arab”) Gulf.

Geneva agreement between Middle Eastern oil-producing countries and
companies increasing posted prices by 8.49% to offset the decline in the
value of the U.S. dollar. . '

OPEC'$ 27th Conference in Resolution XXVII.145 takes note of oil company
efforts to undermine its solidarity and threatens unspecified action
against companies that “fail to comply with...any action taken by a

Member Country in accordance with (OPEC) decisicns.” The implicit
reference is to the dispute between Iraqg and the multinational concession-
naires.

Iraq nationalizes the Irag Petroleum Company's concession (Kirkuk area)
after an eleven-year dispute.

CPEC's 28th Conference adopts Resolution XXVIII.l46 to prevent companies
whose interests were nationalized in Irag from increasing production
elsewhere.

Libya acquires a 50% interest in two ENI concessions.

Saudi Minister vYamani concludes the General Agreement on Participation
between Arab Gulf states (Abu Dhabi, Irag, Kuwait, Qatar, Saudi Arabia)
and the companies, providing for 25% government participation on Jan-
nary 1, 1973, rising to 51% by January 1, 1982.

Iraqg and IPC reach agreement on compensation for nationalization.

The Shah of Iran announces that the Consortium members have agreed to
turn over their assets immediately in return for a long-term
supply agreement (which is signed on May 24).

OPEC's 32nd Conference discusses railsing prices to offset further decline
in value of the U.S. dollar. A ministerial Committee is appointed
on March 22.

OPEC members increase posted prices by 5.7%, following the terms of
the Geéneva Agreement of January 1972.

Newsweek publishes intarview of one of its editors with President Sadat

of Egypt. indicating use of "oil weapon" in any future Arab-Israeli

War,

United States government ends oil import quotas.

Six Gulf states, Libya, and Nigeria increase posted prices by 11.9%.

Libya nationalizes Bunker Hunt concession; Nigeria acgquires 35% participation
in Shell-BP concession. In August, Libya nationalizes 51% of the Occidental

Petroleum concession and of the Oasis consortium: in Septémber, of nine
other companies.
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Sept. 15-16, 1973

oct. &, 1973
Oct. 7, 1973

Oct. 8-10, 1973
Oct. 16-17, 1973

Oct. 19-20, 1973
Nov. 5, 197;
Dec. 22, 1973
Dec. 25, 1973

Jan. 7-9, 1974
Jan. 29, 1974

Feb. 11, 1974

Feb. 11, 1974

X
March 18, 1974
April, 1974

May 1, 1974

May 18, 1974

June 4, 1974

,hationalization in September,

OPEC's 35th Confersnce supports Abu Dhabi's efforts to increase, posted
prices and Libya's nationalization, and appoints a Ministerial
Committee from the Gulf States to "negotiate collectively” an increase
in posted prices (Resolutions XXXV.153-160).

Fourth Arab-Israeli War begins.
Irag nationalizes Exxon and Mobil shares in Basrah Petroleum Co.

OPEC Ministerial Committee meets with oil company representatives to
discuss price increases; no agreement reached.

Arab oil ministers meeting at Kuwait announce 70% increase in posted
orices, and production cuts.

Libya (10/19) and other Arab oil producers (10/20) announce halting of oil
shipments to the United States:; during the following week the embargo
is extended to the Netherlands.

Arab petroleum producers announce production cuts for end of November
of 25% below September levels; further cuts of 5% per month are threatened,
and a 3% cut for January is announced December 9. .

Six Persian Gulf producing states (Abu Dhabi, Iran, Iragq, Kuwait, Qatar,
Saudi Arabia) raise their posted prides, that for the marker crude going
from $5.12 to $11.65 as of January 1, 1974.

The Arab oil-producing states announce that exports for Jénuary rather
than being cut 5% will be increase 10%: the United States and Netherlands
remain on embarge list,

OPEC's 37th Conference decides that posted prices will remain frozen
until April 1.

Kuwait announces 560% government participation in the B3P-Gulf
concession: Qatar follows Februrary 20,

Washington Energy Conference opens.

Libya nationalizes 3 U.S. otl companies that had not agreed to 31%

Arab oil-producing states (except Libya) announce the end of the embargo
against the U.S.

U.S. govermment sets up task force on "Project Independence."

U.N, General Aagembly at its Sixth Special Session adopts a "Declaration
and Programme of Action on the Establishment of a New International
Economic Order."

Nigeria announces 53% government participation in all concessions.

Saudi Arabjia announces that it will increase its participation in Aramco

to 60%. Abu Dhabi and Kuwait follow in September, The increases are
retroactive to January 1.
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June 13, 1974

July 10-11, 1974
July 18, 1974
Sept. 13, 1978

Nov. 15, 1978

Nov. 15, 1978

Dec. 22, 1974
Jan. 13, 1975
March 4-6, 1975

April 7-15

April 9, 1975
June 13, 1975

Sept. 24, 1975
Oct. 28, 1975
Dec. 1, 1975
Dec. 9, 1975

Dec. 16, 1975

IMF establishes its "oil facility:."

Organization of Arab Petrolum Exporting Countries (OAPEC) lifts embargo

_against the Netherlands.

Iran annoup.es that it will acquire a 25% interest in Xrupp. In November

Xuwait buys one-seventh of Daimler Senz.

OPEC's 4lst Conference instructs its Secretary General "to carry out a study
of supply and demand in relation to possible production controls.”

International Energy Agency formed at Paris within OECD . framework.

Saudi Arabia, Qatar, and the Unitad Arab Emirates announce a slight
reduction in posted price and increases in royalty and income tax ratas.
Earlier (September 6) Saudi Arabia had increased its buy-back price

from 93% to 94.9% of posted price.

Iraq anncunces plans to develop its production capacity to 3.5 mb/d
by late 1975 and to 6 mb/d by 1981.

Business Week publishes Kissinger interview hinting at ailitary action
against oil countries in case of "actual strangulation.”

OPEC meeting of heads of state or government at Algiers.

Preliminary meeting at Paris between oil-exporting, oil-importing,
and non-oil Third World countries (Algeria, Saudi Arabia, Iran, Ven-
ezuela; European countries, U.S., Japan; India., Brazil, Zaire).

24 OECD members decide on safety Net.

World Bank establishes its "Third Window."

OPEC'Ss 4Sth Conference announces a 15% increase in government per barrel
revenues ‘as of October 1.

Venezuela and foreign oil companies agree on nationalization as of
January 1, 1976.

After protracted negotiations, Kuwait agrees with Gulf and 3P on terms
of nativuallzaclion.

Iraq completes natiornalization by taking over the BP, CFP, and Shell ‘shares

of the Basrah Petroleum Company.

Conference on International Economic Cooperation opens at Paris.

For OPEC's Declaratory Statement of Petroleum Policy in Member Countries,
refer to Addendum C.
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ADDENDUM C

DECLARATORY STATEMENT OF PETROLEUM POLICY IN MEMBER COUNTRIES *

(Resolution XVI.90, adopted at OPEC's 1l6th Conference,
June 24-25, 1968)

The Conference, recalling Paragraph 4 of its Resolution 1.2; recognizing that
hydrocarbon resources in Member Countries are one of the principle sources of
their revenues and foreign exchange earnings and therefore constitute the main
basis for their economic development;

bearing in mind that hydrocarbon resources are limited and exhaustible, and
that their proper exploitation determines the conditions of the economic develop-
ment of Member Countries, both at present and in the future;

bearing in mind also that the inalienable right of all countries to exercise
permanent sovereignty over their natural resources in the interest of their
national development is a universally recognized principle of public law and
has been repeatedly reaffirmed by the General Assembly of the Unlted Nations,
most notably in its Resolution 2158 of November 25, 1966;

considering also that in order to énsure the exercise of permanent sovereignty
over hydrocarbon resources, it is essential that their exploitation should be
aimed at securing the greatest possible benefit for Member Countries;

considering further that this aim can better be achieved if Member Countries
are in a position to undertake themselves directly the exploitation of their
hydrocarbon resouxrces, so that they may exercise their freedom of choice in the
utilization of hydrocarbon resources under the most favorable conditions;’

taking into account the fact that foreign capital, whether public or private,
forthcoming at the request of the Member Countries, can play an important role,
inasmuch as it supplements the efforts undertaken by them in the exploitation
of their hydrocarbon resources, provided that there is government supervision
of the activity of foreign capital to ensure that it is used in the interest
of national development and that returns earned by it do not exceed reasonable
levels;

bearing in mind that the principal aim of the Organization, as set out in Article
2 of its Statute, "is the coordination and unification of the petroleum policies
of Member Countries and the determination of the best means for safegquarding
their interests, individually and collectively"; . ,

recommends that the following principles shall serve as basis for petroleum
policy in Member Countries.

(1) Mode of Development

1. Member Governments shall endeavour, as far as feasible, to explor e for and
develop their hydrocarbon resources directly. The capital, specialists and
the promotion of marking ocutlets required for such direct development may be
complemented when necessary from alternate sources on a commercial basis.

* OPEC: Success and Prospects ,
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2. However, when a Member Government is not capable of developing its hydrocarbon
resources directly, it may enter into contracts of various types, to be defined

in its legislation but subject to thHe present principles, with outside operators
for a reasonable remuneration, taking into account the degree of risk involved.
Under such an arrangement, the Government shall seek to retain the greatest measure
possible of participation in and control ovér all aspects of operations. .

3. In any event, the terms and conditions of such contracts shall be open to revision
at predetermined intervals, as justified by changing circumstances. Such changing
circumstances should call for the revision of existing concession agreements.

(2) Participation

Where provision for Governmental participation in the ownership of the concession-

holding company under any of the present petroleum contracts has not been made, the
Government may acquire a reasonable participation, on the grounds of the principle

of changing circumstances.

If such provision has actually been made but avoided by the operators concerned,
the rate provided for shall serve as a minimum basis for the participation to be
acquired.

(3) Relinquishment

A schedule of progressive and more accelerated relinquishment of acreage of present
contract areas shall be introduced.  In any event, the Government shall participate
in choosing the acreage to be relinquished, including those cases where relinquish-
ment is already provided for but left to the discretion of the operator.

(4) Posted Prices or Tax Reference Prices

All contracts shall require that the assessment of the operator's income, and

its taxes or any other payments tn the State be baced on a poated or tax

reference price for the hydrocarbons produced under that contract. Such price

shall be determined by the Government and shall move in such a manner as to prevent
any deterioration in its relationship to the prices of manufactured goods traded
internationally. However, such price shall be consistent, subject to differences in
gravity, quality and geographic location, with the levels of posted or tax refer-
ence prices generally prevailing for hydrocarbons in other OPEC Countries and
accepted by them as a basis for tax payments.

{5) Limited Guarantee of Fiscal Stability -

The Government may, at its discretion, give a guarantee of fiscal stability to
operators for a reasonable period of time.

(6) Renegotiation Clause

1. Notwithstanding any guarantee of fiscal stability that may have been granted to
the operator, the operator shall not have the right to obtain excessively high net
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earnings after taxes. The financial provisions of contracts which actually result
in such excessively high net earnings shall be open to renegotiation.

2. In deciding whether to initiate such renegotiation, the Government shall take
due account of the degree of financial risk undertaken by the operator and the general
level of net earnings elsewhere in industry .where similar circumstances prevail.

3. In the event the operator declines to negotiate, or that theinegotiations do not
result in any agreement within a reasonable period of time, the Government shall
make its estimate of the amount by which the operator's net earnings after taxes
are excessive; and such amount shall then be paid by the operator to the Government.

4. In the present context, "excessively-high net earnings" means net profits after
taxes which are significantly in excess, during any twelve-month period, of the
level of net earnings the reasonable expectation of which would have been sufficient
to induce the operator to take the entrepeneurial risks necessary.

5. In evaluating the "excessively high net earnings” of the new operators, consideration
should be given to their overall competitive position vis-a-~vis the established v
operators.

(7) Accounts and Information

The operator shall be required to keep within the country clear and accurate
accounts and records of his operations which shall at all times be available
to Government auditors, upon request.

Such accounts shall be kept in accordance with the Government's written instructions,
which shall conform to commonly accepted principles of accounting, and which shall
be applicable generally to all operators within its territory.

The operator shall promptly make available, in a meaningful form, such information
related to its operations as the Government may reasonably require for the discharge
of its functions.

(8) Conservation

Operators shall be required to conduct their operations in accordance with the

best conservation practices, bearing in mind the long-term interests of the country.
To this end, the Government shall draw up written instructions detailing the
conservation rules to be followed generally by all contractors within its territory.

(9) settlement of Disputes

Except as otherwise provided for in the legal system of a Member Country, all disputes
arising between the Government and operators shall fall exclusively within the juris-
diction of the competent national courts or the specialized regional courts, as when
established.

(10) Nther Matters

In addition to the foregoing principles, Member Governments shall adopt on all
other matters essential to a comprehensive and rational hydrocarbons policy, rules
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including no less than the best of current practices with respect to the registration
and incorporation of operators; assignment and transfer of rights; work obligations;
the employment of nationals; training programs: royalty rates; the imposition of
taxes generally in force in thei country; property of the operator upon expiry of

the contract; and other such matters.

(11) Definition

For the purposes of the present Resolution, the term "operator" shall mean any
person entering into a contract of any kind with a Member Government or its desig-
nated agency including the concessions and contracts currently in effect, providing
for the exploration for and/or development of any part of the hydrocarbon resources
of the country concerned. '

i
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POLITICAL IMPLICATIONS AND ACCEPTABILITY OF ACTIVE USE DENIAL
FOR SENSITIVE NUCLEAR FACILITIES IN MULTINATIONAL

FUEL CENTERS (MNFCs)

I. Introduction

Starting from the premise that, in other respects, the multi-
nationalization of sensitive nuclear facilities provides an im-
portant institutional component of proliferation resistance, the
objection has been raised thét multinational fuel centers {MNFCs)
would be vulnerable to seizure by the government of the host
country'or by subnational forces. - Assuming location in a. non-
Qeapon\state, seizure by the host government would be a means to -
acquiring a weapons capacity. To counter that kind of prolifera-

tion risk, the concept of active use denial (AUD) has been ad-

vanced -- a combination of institutional and technological arrange-
ments that would prevent (or greatly delay) the use of the. fa-
cility by the host government for national weapons-making pur-
poses. The same arrangements could also be used against seizure

efforts by subnational groups or by invading foreign forces.

The most elaborate working out of this concept presently avail-
able is the System Planning Corporation's "Active Proliferation
Resistance Control System for International Fuel Service Centers,"
dated September 1979 and cited hereafter as SPC-412. An earlier |
reﬁort, "Draft Contributions to a Preliminary Repqrt on Prolifera-

tion Resistance Engineering," (SPC-358, May 1978), introduced the



concept. In essence, SPC—412‘proposes to abply to the key fa-
cilities and inventories of an MNFC some of the‘"use—denial"
systems developed by the U.S. national laboratories to prevent
the unauthorized use of nuclear weapons. A "command, control,
and communication (C3) system" would be organized under multi-
national auspices, with some elements inside each sensitive fa-
cility, some in the MNFC headquarters, and some external to the
MNFC (perhaps even’external to the host country). A combination
of "enable" and "disable" systems under Cc3 control would be re-
quired to permit normal operations to proceed but would disrupt
operations on receipt and éonfirmation of signals of abnormality
suggesting imminent or actual efforts at seizure. Recognizing
the risks of unnecessary disruption, SPC-412 stresses the im-
portance’of higP reliability aﬁd low false alarm probability, and
the need for graded denial responses ranging from short-term and
readily reversible suspension of operations up to virtual destruc-

tion of the MNFC as a functioning unit.

Although the report pays considerable attention to organizational
and technical measures for ensuring uninterrupted operation where.
no threat to the facility is present, the extent t§ which the
AUD system might be subject to legitimate objection on the ground
of additional risk to the continuity of vital energy supplies re-
mains crucial to its acceptability. The report states that a

cut off of fuel supplied by tﬁe MNFC would be mitigated to some
extent by the time delay Between cutoff and ites impact on poWer

production, as well as by the possibilities for stockpiling and



for finding alternative supplies (Chapter II, p. 6). It is
difficult, however, to reconcile this ‘reassurance with the con-
cept of a plutonium managemént regime‘in which mixed-oxide fuel
elements are delivered to national reactors outside of MNFC

only as needed, with zero inventories at the reactor sites. (It
would make a better fit with a "symbiotic" system in which only
denatured, low—enfiched 235y or 233y fuel elements were expor ted
from the MNFC.) SPC-412 also contémplates-a case‘in which the
AUD system could disrupt electric power supplied by an MNFC in
which breeders were colocated with the reprocessing plant, a'
feature which contributes to the system's deterrent effect but

may also weaken its political acceptability.

In general, substantial political objection must be anticipated
to any proposal based on nuclear weapon precedents. In the wea-
pon systems, the requirement for positive enabling actions to arm
the weapons is a precaution of self-evidenf merit, bué in an
energy. supply system, a paralled requirement implies some degree
of risk to supply continuity. The balance between "enable" and
"disable" components might have to be altered on this account;
The system design and its political acceptability in ény event

_ oﬁght to be considered in relation to three critical parameters

of any MNFC,
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IT. Critical MNFC Parameters:_Form, Location, and Scope

The evaluation of any AUD proposal will depend on the character
of the MNFC to which 'it is applied, the relevant parameters being

as follows:

A, Degree of Multinationality, i.e., how closely it fits with

one of the three conceptual paradigms:

1. An MNFC serving primarily the program needs of the host
country and operated mainly on a national basis, with
the multinational elements introduced/primarily for
their contribution to proliferation resistance (and
perhaps secondarily to secure economies of scale, cost-
sharing, and product-sharing among the partners);

2. An MNFC serving the program needs of a number of par-
ticipating countries (most likely among a regional
grouping of countries), none of which is large enough
to justify a full fuel cycle, with multinational staf-
finé of most of the operations (along the lines of SAS
Scandinavian Airlines); or

3. An international or multinational custody institution
controlling personnel and material ingress and egress to
and from nationally owned and operated sensitive fa-

cilities.



B.

/

Nature of the Host Country, i.e., whether it is:

n

’

An officially recognized nuclear weapon state; .

Apother advanced industrial country in the nuclear‘
supplier category;

A threshold de?eloping country with a significant po-
litical power status within its region; or

A small "neutral" couhtry with no regional or global

power potential.

[N.B. A variety of subsets of these four alternatives
will be obvious. The issue of location has other im-
portant AUD aspects, such as isolation from areas reg-
ularly used for politiégl demonstrations or for do-
mestic armed forces maneﬁvers; and also accessibility

to armed forces of other member-states of the con-

3 - . - - o~ - _—— P T I ¢ . N IR . : M
oriium, ccaticn i3 also suojeci wo ituporcant tecn-

[

nological and economic constraints.]

Scope of the MNFC Operations, i.e., whether it extends:

Only to sensitive "back end" activities, namely re-
processing and associated storage; .

To the above plus ehrichment, fuel element fabrication,
and delivery of fuel to operating national reactors; or
To the above plus all bréeder reactors (including "fuel

factories” in a symbiotic breeder-converter system).
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In theory, this three-dimensional matrix contains 36 cells, and
their number could be amplified by considering subsets and varia-
tions. For purposes of this memorandum, it should suffice to
illustrate how various combinations of parameters would affect

the nature of the challénge against which AUD measures are address-

ed, and therefore also affect the AUD system design and its

‘political acceptability.

~Within Category A (Form), the first type would raise the most
difficult problems, especially if combined with B.2 or B.3 and
~C.3. That appears to be the paradigm envisaged in the SPC-412
Report. 1In it, the AUD system designers and the c3 operators are
in a constant adversarial relationship to fhe host goverhment
(which is presumed to be planning clandestiﬂe diversions or overt
takeovers) and to the national operators (who aré presumed to
share the proliferating objectives of their govérnment). Most of
the multinationality would occur in the AUD system itself, whiéh
tem-cf inter-

al A~ TJer
& -

v e ] Ty ~
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(1]

would, in effect, constitute 2 ¢

national safeguards.

Unless acceptance of the multinational AUD system were thé only
way in which a country could secure desperately desired technol-
ogy, it is difficult to believe that paradigm would be po-
litically negotiable. The major exceptions might be the very
special cases of countries whose present regimes are unequivocal-
ly opposed to a weapon capability and who would like to foreclose

the option to their own successors -- a rare class, which may be



limited to Japan and West Germany at the most.

In the case of an MNFC of type A.2, ﬁhe situation is quite dif-
ferent. By definition, the majority of the economic and operating
interests in this case would lie outside the host country, so

that most of the participants would desire to maximize the déter—'
rent against host country takeover. Their own énergy supply
security would argue in favor of an effective AUD system, provided_
that it were not too expensive and not ﬁoq easily triggered by
false alarms. For these reésons, it might be desirable to con-

sider a less Complex design than suégested in SPC-412.

Although neither ;eport considers a multinational institution of
Ey?e A.3, the acceptability of AUD in this case would depend, to a
great extent, upon whether the facility supplies primarily the
needs of the owner or wheﬁher it also services a number of for-
eign customers. If the former weré the case, then the remarks
directed towards AUD and type A.l facilities would be relevant.

If the latter were the situation, then the considerations re-

garding a type A.2 facility would be germane.

A less complex design would be especially appropriate if loca-
tions could be confined to categories B?l and B.4. The weapon
states are, by definition, free of proliferation motives and fully
alert to subnational threats. Assuming, however, that the world
community would not accept a permanent limitation of MNFCs to

weapon states, the other safest category would be B.4, a group



¢
including such countries as Switzerland, Costa Rica, and Sri,

Lanka. They are not only too small to have pretensions for re-
gional hégemony, but are also vulneréble to various kinds of
retaliation from the other prospective regional consortium
members in case their governments fall into extremist or irra-
tional hands. It would still be desirable to provide some kind
of AUD protection‘for an MNFC located in such a country, in order
to deter takeover bids by ambitious subnational domestic groups
(including factions of the armed forces) or foreign invaders.

The experiences in recent years of Uruguay and Lebanon -- both
once regarded as the "peaceful Switzerlands" of their respective
regions -- illustrate the need to avoid exclusive reliance on the
character of country regimes. Inherent weakness and vulnerabil-
ity due to small Qize'and location are more dependable grounds

for reassurance.

The scope of the MNFC hés an obvious bearing on the importance of
the polifical écceptability of its creation in the first place
and of any AUD arrangements associated with it. If it is itself
the generator of a substantial part of any country's total power
supply, or if it is the monopoly supplier of fuel elements needed
for that supply and which (for non-proliferation reasons) are not
permitted to be stockpiled, the commitment to an MNFC entails a
fa;—reéching pooling of sovereignty. That is easiest to envisage
within a group of nations like the European Community. Whether
it may become possible in South or Central America, Soufh

or Southeast Asia, various subregions of Africa, or the

Middle East depends on many factors.unrelated to energy supply,
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- and, within the energy sector, to the available alternatives,
both nuclear and ﬁon-nuclear. Preéedents that may be established
in Europe, Japan, and North America will have aAmajor bearing on
acceptability to developing countries, és will tHe terms of par-
ticipation by nuclear suppliers in any regional MNFCs proposed

for developing countries.

Assuming that the basic commitment can be achieved, acceptability
of an AUD component will require a showing that it makes contin-
uity of operations more secure and that its marginal costs are

within tolerable limits.

III. Problems of Decision-Making

The cardinal elements of any AUD system are 1its technology and
its arrangements for decision-making. An earlier report on the
subject, SPC-358, gives balancea attention to these two elements,
but its proposals for decision-making are limited to the most
difficult combination of form, location, and scope (A.l1, B.3, and
C.3 in Section 'II above). Under that combination, the operators
are mainly nationals of the host country, while the AUD teams

are the prihcipal multinational components. That fact leads to
proposals for decision teams of four nationalities at the
cpitical control points (see Chapter V of SPC-358, p. 15), one
representing the host country and any two of the others being

enabled to institute a denial action.



The report makes no reference to the problems of recruiting and
maintaining the moréle of such teams, presumably led by skilled
professionals, who in normal times would have only the excruciat-=
ingly boring task of non-interference with the operators. Period-
ic paper exercises or "war-game" takeover scenarios would offer
only limited relief to this tedium. Given the legitimate concern
of the host country with false alarm risks to continuity of

energy supplies, it is difficult to believe that political accepta-
bility could be won for a two-out-of-four decision-making arrange-
ment. A more negotiable arrangement would require either
concurrence of the host national authority (likely in case of
subnational or external threéts) or referen;e to a higher level

of authority, with a clear majcrity needed for even limited use-
denial actions. Much would depend on the seriousness of the
disruption entailed by the lower-level responses, a factor that

in turn.depends on the technological details.

These considerations reinforce the non-proliferation advantages

of paradigms A.2 and A.3J over A.l (in Section II above). 1Ih

those cases, there is a wide scope for multinational operating
responsibility, either for the individual facilities (A.2) or for
the responsibilities of the Custody Authority (A.3). These models
also display the built-in deterrence of multinational staffing
against clandestine diversion and the majority-shared interest
against host-country takeover. For these reasons, at least a
portion of the AUD system could be entrusted to regular operating
personnel, and decision-making>could follow the pattern establish-

ed for important decisions of operating policy.
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Extreme cases of use denial against frontai attack by host-
country armed forces would require the kind of technological
disruption indicated (although not described in detail) in SPC-
358 and dealt with more extensively in SPC-412. The more dif-
ficult cases would arise with ambiguous threats or with disputed
allegations of diversion denied by the host government. Po-
litical acceptability would appear more probable for an AUD
system run by operators whose responsibilities include both non-
proliferation and system continuity than for one in which AUD
decisions are méde by adversary teams whose sole responsibility

is non-proliferation.
IV. Conclusion

This first effort at analyzing active use denial suggests that
arrangements can be developed to protect against host country
takeover of sensitive nuclear facilities in multinational fuel
centers. It also makes clear that the design of adequate ar-
rangements and their political acceptability are closely
.related to the form, location, and scope of the MNFC, and cannot
be judged independently of those parameters. It seems probable,
however, that in cases where an MNFC can be made politically
acceptable in other respects, the political problems of adding:

AUD features should not be so severe as to lead to its rejection.
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