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DISCLAIMER

This report was prepared as an account of work sponsored by an agency of the United
States Government. Neither the United States Government nor any agency thereof, nor
any of their employees, make any warranty, express or implied, or assumes any legal liabili-
ty or responsibility for the accuracy, completeness, or usefulness of any information, appa-
ratus, product, or process disclosed, or represents that its use would not infringe privately
owned rights. Reference herein to any specific commercial product, process, or service by
trade name, trademark, manufacturer, or otherwise does not necessarily constitute or
imply its endorsement, recommendation, or favoring by the United States Government or
any agency thereof. The views and opinions of authors expressed herein do not necessar-
ily state or reflect those of the United States Government or any agency thereof.



ABSTRACT

This compilation summarizes significant enforcement actions that have been
resolved during the period (January - June 1997) and includes copies of Orders
and Notices of Violation sent by the Nuclear Regulatory Commission to
individuals with respect to these enforcement actions. It is anticipated that
the information in this publication will be widely disseminated to managers
and employees engaged in activities licensed by the NRC. The Commission
ge1jeyes this information may be useful to licensees in making employment
ecisions.
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ENFORCEMENT ACTIONS: SIGNIFICANT ACTIONS RESOLVED
INDIVIDUAL ACTIONS

January - June 1997

INTRODUCTION

This issue and Part of NUREG-0940 is being published to inform all Nuclear
Regulatory Commission (NRC) licensees about significant enforcement actions
taken against individuals for the first half of 1997. Enforcement actions are
issued in accordance with the NRC's Enforcement Policy, published as
NUREG-1600. "General Statement of Policy and Procedure for NRC Enforcement

Actions."

In promulgating the regulations concerning deliberate misconduct by unlicensed
persons (55 FR 40664, August 15, 1991), the Commission directed that a list of
all persons who are currently the subject of an order restricting their
employment in Ticensed activities be made available with copies of the Orders.
These enforcement actions will be included for each person as long as the
actions remain effective. The Commission believes this information may be
useful to licensees in making employment decisions.

The NRC publishes significant enforcement actions involving reactor and
materials licensees as Parts II and IIT of NUREG-0940, respectively.
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SUMMARTES
ORDERS

Shashi K. Agarwal, M.D.. Orange, New Jersey
EA 96-152

An Order Suspending License (Effective Immediately) and Demand for
Information was issued September 12, 1996. The action was based on
1n5ﬁections which concluded that Dr. Agarwal repeatedly failed to comply
with numerous NRC requirements, provided inaccurate information to the
NRC, and failed to cooperate with the NRC or appear for an enforcement
conference scheduled to discuss numerous apparent violations identified
at his facility. A Settlement Order Terminating License and Prohibiting
Involvement in Licensed Activities was issued on January 6, 1997, in
which Dr. Agarwal agreed not to be involved or exercise any control over
Ticensed activities within the jurisdiction of the NRC for a period of
five years from the date of the settlement agreement.

Nash Babcock IA 95-058

An Order was issued December 1, 1995 prohibiting the individual and the
companies (Five Star Products. Inc., Construction Products Research,
Inc.,) from providing products and services asserted to meet 10 CFR Part
50, Appendix B, or Part 21 requirements until certain provisions
specified in the Order are satisfied. The Order was based on Mr.
Babcock’s and the above companies’ refusal to permit NRC inspection of
CPR’s test facility and the provision of inaccurate and 1ncom?1ete
information to the NRC in violation of 10 CFR 50.5(a)(2). Following the
issuance of the Order, the companies and the individual and the NRC
Stgff entered a settlement agreement that essentially implemented the
rder.

Paul A. Bauman IA 94-020

An Order Requiring Notification to NRC Prior to Involvement in NRC-
Licensed Activities (Effective Immediately) was issued August 26, 1994
to the above individual. The action was based on the failure to train
and certify personnel, creation of false records, and providing false
information to the NRC. The Order requires for a period of three years
that the individual provide notice to the NRC of his acceptance of each
employment offer in NRC-licensed activities.

Michael J. Berna IA 94-032

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued November 15, 1994 to the above individual. The
Order was based on inspection and investigation findings which concluded
that the individual deliberately violated 10 CFR 30.10 by failing to
perform field audits of radiographers, created false audit records, and
requested others to create false records. The Order removes the
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individual from NRC-licensed activities for a period of three years. In
addition, the individual is to notify the NRC the first time that he
engages in licensed activities following the prohibition period.

Jerome E. Bodian, M.D. IA 94-023

A Confirmatory Order Prohibiting Involvement in NRC-Licensed Activities
(Effective Immediately) was issued September 8, 1994 to the above
individual. The action was based on an inspection and investigation
which concluded that the individual deliberately violated 10 CFR 35.53
by failing to measure the activity of radiopharmaceuticals prior to
medical use and 10 CFR 30.10 by deliberately providing inaccurate
information to the NRC. The Order prohibits the individual from
engaging in NRC-Tlicensed activities for a period of five years. In
addition, the individual shall provide notice to NRC the First time
following the prohibition that he engages in NRC-licensed activities.

Eugene Bolton IA 96-009

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued February 23, 1996 to the above individual. The
Order was based on an investigation which concluded that the above
individual violated the fitness for duty requirements by submitting a
surrogate urine sample and by admittedly submitting surrogate urine
samples successfully on previous occasions. The Order prohibits the
individual from seeking unescorted access to facilities licensed by the
NRC for a period of five years from March 9, 1993, the date that the
individual’s unescorted access was terminated by the licensee.

John W. Boomer IA 94-015

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued July 14, 1994 to the above individual. The
Order was based on investigation findings which concluded that the
individual deliberately violated 10 CFR 35.70(e) and 10 CFR 30.10 while
he was President of Chesapeake Imaging Center, Chesapeake, West
Virginia, by failing to conduct weekly surveys for removable
contamination. The Order prohibits the individual from engaging in NRC-
licensed activities for a period of three years. In addition, for that
same period he shall provide a copy of the Order to any prospective
employer engaged in NRC-Ticensed activities, provide notice to NRC the
first time following the prohibition that he engages in NRC-1icensed
activities, and cease activities if he is currently involved in NRC-
1icensed activities.

Joseph R. Bynum IA 96-101

An QOrder Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued January 13, 1997 to the above individual. The
Order was based on an NRC investigation and testimony before the
Department of Labor. The staff concluded that the individual
deliberately violated Section 211 of the ERA and 10 CFR 50.5 (Deliberate
Misconduct), causing the Ticensee to be in violation of 10 CFR 50.7
(Employee Protection). The issue emanated from the individual ordering
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the forced resignation of a former corporate manager of Chemistry and
Environmental Protection (CEP). based on the former CEP manager having
engaged in protected activities. The Order prohibits the individual
from engaging in NRC-licensed activities for a period of five years. and
shall provide notice to the NRC the first time following the prohibition
he engages in NRC-l1icensed activities.

Richard J. Gardecki IA 93-001

An Order Prohibiting Involvement in Certain NRC-Licensed Activities was
jssued May 4, 1993 to the above individual. The Order was based on the
deliberate submittal of false information to former employers to obtain
employment in licensed activities and to NRC investigators. The Order
prohibits the individual, for a period of five years, from being named
on an NRC Ticense as a Radiation Safety Officer or supervising licensed
activities for an NRC licensee or an Agreement State licensee while
conducting activities within NRC jurisdiction. It also requires for the
same period notice by copy of the Order to prospective employers engaged
in licensed activities and notice to the NRC on acceptance of employment
in licensed activities.

Juan Guzman IA 96-020

An Order Prohibiting Unescorted Access or Involvement in NRC-Licensed
Activities (Effective Immediately) was issued April 19, 1996 to the
above individual. The Order was based on an investigation which
concluded that the individual falsified his background information to
his employer, Baltimore Gas and Electric. The individual requested a
hearing on April 29, 1996. A settlement order was signed October 4,
1996 and approved by the Licensing Board on October 16, 1996. The
settlement stipulates that the individual agrees that from October 18,
1994, the date of his termination of unescorted access, until October
17, 1997, he is prohibited from seeking or obtaining unescorted access
at any NRC-Ticensed facility and may not be involved in any NRC-licensed
activities. Also for a period of two years following the prohibition,
should he seek employment with any person who operations involve any
NRC-licensed or regulated activity. he will provide a copy of the April
19, 1996 order and the agreement prior to employment.

Mark Jdensen IA 96-042

An Order Prohibiting Involvement in NRC-Licensed Activities was issued
July 16, 1996 to the above individual. The Order was based on a
violation of 10 CFR 30.10, which caused his former employer to be in
violation of NRC requirements by failing to utilize trained and
qualified individuals for the conduct of radiographic operations. In
addition. the individual attempted to generate a falsified training
record for a radiographer. The Order prohibits the individual from
engaging in NRC-licensed activities for a period of five years, and for
a period of five years following the prohibition is required to notify
the NRC when he engages in or exercises control over NRC-1icensed
activities.
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David F. Johns IA 97-026

An Order Prohibiting Involvement in NRC-Licensed Activities was issued
May 15, 1997 to the above individual. The Order was based on an
inspection and investigation which concluded that the individual, the
President of Capital Engineering Services, deliberately violated the
conditions of an order suspending CES’s license by continuing to use
moisture density gauges on numerous occasions. The Order removes the
individual from licensed activities for a period of three years,
requires the individual, for a period of three years to provide a copy
of the order to any prospective employer who engages in NRC-1icensed
activities, and to notify the NRC the first time the individual is
employed in NRC-Ticensed activities following the three-year

prohibition.
William Kimbley IA 95-016
Ms. Joan Kimbley IA 95-015

A Confirmatory Order was issued June 12, 1995 based on an investigation
which concluded that Midwest Testing, Inc., through its president,
deliberately violated NRC requirements by: (1) allowing operators to use
moisture density gauges without personnel monitoring devices, (2) not
performing leak tests of two moisture density gauges, (3) not requesting
a license amendment to name a new Radiation Protection Officer, (4)
storing licensed material at an unauthorized location, and (5) allowing
moisture density gauges to be used with an expired license. The
investigation also concluded that the licensee’s General
Manager/Treasurer (the wife of the licensee’s president) was involved in
the deliberate violations noted in items (1), (2), and (5) above. The
Order prohibits both the president and the General Manager/Treasurer, as
well as Midwest Testing, Inc. and any successor entity, from applying to
the NRC for a license and from engaging in, or controlling, any NRC-
licensed activity for a period of five years.

Krishna Kumar IA 97-011

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued February 18, 1997 to the above individual. The
Order was based on an inspection and investigation which concluded that
the individual, President of Power Inspection, Inc., engaged in
deliberate misconduct by deliberately submitting to NRC 1icensees
inaccurate information concerning: 1) eddy current qualification
certification examination results and personnel certification summaries,
and 2) the trustworthiness and reliability of two individuals, when Mr.
Kumar knew that the individuals had used i1legal substances. In
addition, Mr. Kumar engaged in deliberate misconduct by directing Power
Inspection employees to fabricate source utilization logs for
radiography performed and by providing to the NRC a letfer which
contained inaccurate information relating to whether corrective actions
had been taken in response to violations listed in a previous NOV. The
Order prohibits Mr. Kumar from engaging in NRC-licensed activities for a
period of ten years.
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Larry S. Ladner IA 94-019

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994, to the above individual. The
action was based on the individual’s failure to supervise radiographer’s
assistants performing licensed activities, falsifying a large number of
quarterly personnel audits and providing false information to NRC
officials. The Order prohibits the individual from engaging in NRC-
Ticensed activities for a period of three years and for a two year
period after the prohibition has expired, requires him to provide notice
+0 the NRC when he will be involved in NRC-1icensed activities.

John Maas IA 96-100

A Confirmatory Order Prohibiting Involvement in NRC-Licensed Activities
(Effective Immediately) was issued December 12, 1996, to the above
individual. The action was based on an inspection and a plea of guilty
in U.S. District Court, in which the staff concluded that the individual
deliberately violated the Deliberate Misconduct rule while serving as
President of National Circuits Caribe, Inc., by abandoning devices
containing byﬁroduct material at the licensee’s facility in Puerto Rico.
The Order prohibits the individual from engaging in NRC-Ticensed
activities for a period of five years. In addition, for a period of
five years after the prohibition, he is to provide notice to the NRC of
2;5 involvement in NRC-licensed activities. The individual agreed to

e action.

Daniel J. McCool IA 94-017

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994 to the above individual. The
action was based on an investigation which determined that the above
individual deliberately conspired with other AMSPEC officials to deceive
the Commission and provided false testimony. under oath, to NRC
officials. In addition the individual failed to train and certify
employees in radiation safety as required by the AMSPEC license. The
Order prohibits the individual from engaging in NRC licensed activities
for a period of five years, and for a period of five years after the
prghib%pion to notify the NRC when he will be involved in NRC-1icensed
activities.

Donald C. McDonald, Jr. IA 96-018

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued March 27, 1996 to the above individual. The
action was based on the individual providing incomplete and inaccurate
information on forms he filed for unescorted access authorization at an
NRC-1icensed facility. The Order prohibits the individual from engaging
in NRC Ticensed activities, and obtaining unescorted access to protected
and vital areas of facilities licensed by the NRC, for a period of three
years from the date of the Order.
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Darryl D. McNeil IA 97-001

James

James

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued March 24, 1997 to the above individual, a former
security officer at Crystal River. The action was based on an
investigation which determined that the individual deliberately
conspired to cover up the loss of control of a security badge.” The
order removes the individual from engaging in NRC-licensed activities
for a period of one year. In addition, following the prohibition, he is
to provide notice of involvement in NRC-licensed activities for a one
year period.

Mulkey IA 97-012

An QOrder Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued February 18, 1997 to the above individual, a
former Vice President and Radiation Safety Officer at Power Ins ection,
Inc. The action was based on an inspection and investigation which
concluded that the individual engaged in deliberate misconduct by: 1)
submitting inaccurate information concerning eddy current qualification
certification examination results and personnel certification summaries:
2) _providing to the NRC a letter which contained inaccurate information
relating to whether corrective actions had been taken in response to a
previous Notice of Violation; and 3) providing false information to the
NRC during a telephone discussion with a representative of the NRC. The
Order prohibits the individual from engaging in NRC-Ticensed activities
for a period of five years, and that if currently engaged in NRC-
licensed activities to cease. In addition, the first time the
individual engages in NRC-licensed activities following the five year
prohibition, he is required to notify the NRC prior to the performance
of NRC-Ticensed activities.

C. Nelson IA 97-004

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately was issued January 27, 1997 to the above individual. The
action was based on the deliberate misconduct involving: (1) use of a
moisture density gauge after the license had been suspended, (2)
supplying inaccurate information as to the Radiation Protection Officer,
and (3) failure to have a Radiation Protection Officer for over eight
years. The Order prohibits the individual’s involvement in NRC-1icensed
activities for a period of five years.

Richard E. Odegard IA 94-018

NUREG-

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994 to the above individual. The
action was based on the individual providing false testimony to the NRC,
and deliberately failing to train and certify employees in radiation
safety as required by the license conditions. The Order prohibits the
individual from engaging in NRC-licensed activities for a period of five
years and after the prohibition has expired requires him to provide
notice to the NRC of acceptance of any employment in NRC-Tlicensed
activity for an additional five year period.
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Jesus Osorio IA 96-043

An Order Prohibiting Involvement in NRC-Licensed Activities was issued
July 16, 1996 to the above individual. The Order was based on a
violation of 10 CFR 30.10, which caused his former employer to be in
violation of NRC requirements by failing to utilize trained and
qualified individuals for the conduct of radiographic_operations. and
providing to the NRC materially inaccurate and incomplete information
relating to radiographers training. The Order prohibits the individual
from engaging in NRC-licensed activities for a period of five years, and
for a period of five years following the prohibition is required to
notify the NRC when he engages in or exercises control over NRC-1Ticensed
activities.

Cecil Ray Owen IA 96-103

An Order Prohibiting Involvement in NRC-Licensed Activities was issued
January 2, 1997 to the above individual. The action was based on an
investigation which determined that the individual completed a
background questionnaire for a position at North Anna and deliberately
did not identify his previous employment where he was terminated for a
positive drug test. The Order prohibits involvement in NRC-Ticensed
activities for a period of one year and required him to notify NRC of
his first involvement in NRC-licensed activities for one year following
the prohibition period.

Hartsell S. Phillips IA 94-001

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued March 10, 1994 to the above individual. The
action was based on the individual’s deliberate false statements to NRC
officials and deliberate violations involving: (1) administration of
excessive radiopharmaceutical dosages, (2) failure to provide training
to nuclear medicine technologists. (3) failure to perform daily
constancy checks of the licensee’s dose calibrator, (4) failure to
perform the required daily and weekly contamination radiation surveys.
and (5) failure to maintain accurate and complete records required by
NRC. The Order prohibits the individual from engaging in NRC-licensed
activities for an NRC Ticensee or an Agreement State that is subject to
NRC jurisdiction. The individual requested a Hearing on March 30, 1994 .
A settlement was signed September 19, 1995 with the agreement that the
individual would refrain from involvement in NRC-licensed activities for
a period of five years from the date of the Order and, for a period of
five years after the prohibition, will notify NRC of becoming involved
in NRC-Ticensed activities.

Douglas D. Preston IA 94-004

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued April 5, 1994 to the above individual. The
action was based on the individual’s falsification of information on his
application for unescorted access to the licensee’s Duane Arnold Energy
Center. When interviewed by the investigators. the individual admitted
that he had falsified his criminal history and indicated he would do so
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again. The Order prohibits the individual from involvement in licensed
activities for a period of five years.

Roy Sadovsky, D.V.M. IA 97-024

An Order Prohibiting Involvement in NRC-Licensed Activities was issued
May 1, 1997 to the above individual. The action was based on: (1) the
deliberate use of Ticensed material at an location not authorized on the
license, (2) failure to secure from unauthorized removal or access
licensed material that were stored in an unrestricted area. (3) failure
to perform radiation surveys, (4) failure to supply and require the use
of an individual monitoring device, (5) failure to conduct operations so
that the dose in any unrestricted area from external sources does not
exceed 2 millirem in any one hour, and (6) several failures to comply
with DOT regulations. The order was issued precluding involvement in
NRCi11censed material for a period of one year because of the deliberate
violation.

Derek Stephens IA 97-008

A Confirmatory Order Prohibiting Involvement in NRC-Licensed Activities
was issued April 15, 1997 to the above individual. The action was based
on_an inspection and investigation which concluded that the individual
deliberately violated 10 CFR 30.10 and 10 CFR 34.33(a) by failing to
wear personal monitoring devices while conducting radiographic
activities and by failing to supervise his assistant as the assistant
approached the exposure device without a survey instrument and attempted
to disassemble the equipment. The Order removes the individual from
engaging in NRC-Ticensed activities for a period of three years.

Rex Allen Werts IA 94-035

An Order Prohibiting Involvement in NRC-Licensed Activities and
Unescorted Access (Effective Immediately) was issued December 12, 1994
to the above individual. The action was based on an investigation that
concluded that the above individual had deliberately falsified his
identity to gain employment and unescorted access to the Brunswick
facility. The Order prohibits the individual from engaging in NRC-
Ticensed activities and from gaining unescorted access to protected and
vital areas of NRC-Ticensed facilities for a period of three years.
After the three year prohibition the individual shall provide notice to
the NRC of any employment in NRC-licensed activity for an additional
five year period.

Larry D. Wicks IA 94-024

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued September 27, 1994 to the above individual. The
action was based on inspections and investigations which concluded that
the individual deliberately violated NRC requirements as to submitting a
dosimeter for evaluation, evaluating an employee’s radiation exposure,
providing calibrated ratemeters, and by providing false information to
the NRC. The Order removed the individual from NRC-Ticensed activities
for a period of five years. In addition, the Order requires the
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individual to provide notice to the NRC the first time following the
prohibition that the individual engages in NRC-licensed activities. The
individual requested a hearing on October 14, 1994. In a settlement
approved on November 16, 1995, the individual agreed to withdraw from
the hearing proceeding.

Marc W. Zuverink IA 95-022

An Order Prohibiting Involvement in NRC-Licensed Activities and
Requiring Certain Notification to NRC was issued June 27, 1995 to the
above individual. The action was based on an investigation which
determined that the individual stole tritium from the licensee’s
facility and transferred it to members of the public. The Order
prohibits the individual from engaging in NRC-Ticensed activities for a
period of ten years and requires that he provide notice to NRC for an
additional five year period if he becomes involved in NRC-licensed
activities.

Notices of Violation

David Kirkland IA 97-010

A Notice of Violation was issued April 1, 1997 based on a violation
involving the deliberate failure to follow procedures which require that
a written directive be signed by an authorized user prior to
administering radioactive material to a patient.

Michael S. Krizmanich IA 97-014

A Notice of Violation was issued February 18, 1997 based on a violation
involving the falsification of utilization logs by the individual’s

management at Power Inspection, Inc. The individual acknowledged that
?e was involved in the creating of one dozen false source utilization
0gs.

Lee Myers, Ph.D. IA 97-017

A Notice of Violation was issued March 7, 1997 based on a violation
involving the patient treatment with the High Dose Rate Afterloader
(HDRA) even though the individual knew the HDRA had not received its
required monthly quality assurance checks.

John R. Raskovsky IA 97-037

A Notice of Violation was issued June 18, 1997 based on investigations
which determined that the individual had deliberately falsified access
authorization documents in order to obtain unescorted access to numerous
NRC-regulated nuclear power plants. In February 1990, the individual
had tested positive for cocaine metabolite and subsequent to that
positive testing had obtained unescorted access to other NRC-regulated
nuclear power plants by deliberately failing to disclose on the
appropriate licensee forms the positive testing.
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James P. Ryan IA 97-007

A Notice of Violation was issued January 31, 1997 based on communication
with Southern Nuclear Operating Company informing us of the operator’s
confirmed positive test for marijuana.

George W. Stewart IA 97-015

A Notice of Violation was issued February 18, 1997 based on an
inspection and investigation which determined that the individual helped
to create false utilization logs. The logs were neither current nor
created on the date of use of the source, but were created at a later

time in order to address questions asked by the NRC during a previous
NRC inspection.

Ronald Stewart IA 97-018

A Notice of Violation was issued April 4, 1997 based on a violation
involving the apparent falsification of access authorization program
documentation associated with Crystal River. The individual failed to
provide information concerning his multiple criminal convictions on his
personnel history auestionnaire.
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January 6, 1997

EAs 96-152 and 96-301 Redesignated as IA 97-006

Shashi K. Agarwal, M.D.
290 Central Avenue
Orange, New Jersey 07050-3414

Dear Dr. Agarwal:

The Settlement Agreement that you agreed to on November 22, 1996, has been
executed. A signed copy of the Agreement is enclosed (Enclosure 1). Pursuant
to the terms of the Settlement Agreement, NRC is issuing the enclosed
Settlement Order Terminating License and Prohibiting Involvement in Licensed
Activities (Order) (Enclesure 2).

Under the terms of this Order, for a period of five years beginning

November 22, 1996, you, as well as any successor entity, are prohibited from
engaging in, or controlling, any NRC-licensed activity. Should you violate
the terms of this Order, you may be subject to civil and criminal sanctions
under sections 233 and 234 of the Atomic Energy Act of 1954, as amended.

If you have questions concerning this Order, you may reach me at 301-415-2741.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice”, a copy of
this letter and its enclosures will be placed in the NRC Public Document Room.

Si 1y,
k ncgiegmvai Signed
Bames Lieherms:

James Lieberman, Director
Office of Enforcement

Enclosures:
1. Settlement Agreement
2. Settlement Order

cc: Steven I. Kern, Esq.
1120 Route 22 East
Bridgewater, New Jersey 08807

Docket No. 030-32908
License No. 29-28784-01
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Redesignated as IA 97-006

UNITED STATES
NUCLEAR REGULATORY COMMISSION

BEFORE THE OFFICE OF ENFORCEMENT
In the Matter of)
) Docket No. 030-32908
SHASHI K. AGARWAL, M.D. ) License No. 29-28784-01
Orange, New Jersey ) EA 96-152
SETTLEMENT AGREEMENT

1. Shashi K. Agarwal, M.D. (Dr Agarwal or licensee) is the holder of
Byproduct Materials License No. 29-28784-01 (license) issued by the Nuclear
Regulatory Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 35.
The license authorizes the possession and use of any byproduct material
fdentified in 10 CFR 35.200 for any imaging and localization procedure
approved in 10 CFR 35.200. The license was issued on November 27, 1992, and

is due to expire on December 31, 1997.

2. On September 12, 1996, an Order Suspending License (Effective
Immediately) and Demand for Information (Order and Demand) was issued to the
licensee based on the licensee’s: (1) failure to comply with numerous NRC
requirements, as identified during an NRC inspection conducted at the
Ticensee’s facility April 18 and 30, 1996; (2) providing apparent inaccurate
fnformation to the NRC; and (3) failure to cooperate with the NRC or appear
for a predecisional enforcement conference. The Order and Demand required
that the licensee provide responses in writing by October 2, 1996, and
contained instructions for providing the responses. The licensee did not
p}ovide the required written responses. On October 7, 1996, Dr. Agarwal,
through his attorney, contacted the NRC and indicated that he desired to
terminate his license and enter into a settlement agreement to resolve all

matters pending between the licensee and the NRC.
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3. Dr. Agarwal and the NRC staff conclude that the following Settlement
Agreement best serves the interests of the parties and the purposes of the

Atomic Energy Act and the NRC’s requirements:

A, Dr. Agarwal agrees to transfer all NRC-licensed material to an
authorized recipient within 30 days of the date that this

Settlement Agreement is signed.

B. Dr. Agarwal agrees to provide to the Regional Administrator,
Region I, within seven days following the completion of the

transfer:

i. a completed NRC Form 314 to certify that the licensed

material has been transferred, and

ii.  the results of a radiation survey, conducted and prepared in
accordance with 10 CFR 30.36(j)(2), of the premises where

licensed activities were performed.

C. Dr. Agarwal agrees that NRC Byproduct Materials License No. 29-
28784-01 shall be terminated upon written approval by NRC Region I

of the information submitted under Section B above.
D. Dr. Agarwal agrees that, for a period of five years from the date

of the execution of this Settlement Agreement, neither he nor a

successor entity shall be involved in or exercise any control over
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licensed activities within the jurisdiction of the NRC, including,
but not limited to, involvement as owner, authorized user,

controlling shareholder, or radiation safety officer.

E. The NRC will issue a Settlement Order to impose the requirements
in A. through D. above. Dr. Agarwal waives the right to contest
the Confirmatory Order in any manner, including the right to

request a hearing on the Settiement Order.

F. The NRC agrees to take no further enforcement action for the

matters set forth in the Order and Demand dated September 12,

1996.
FOR THE LICENSEE
! 1 1W
Dated:_\! ’D/\ BY: /
Shashi K. Agarwal, M.D.

FOR THE NUCLEAR REGULATORY COMMISSION

Dated: 7 /4/4 BY: Jﬂ-v L&Lﬁ_—

anges Lieberman, Director
0ffice of Enforcement

NUREG-0940, PART I A-4



Redesignated as IA 97-006

UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )

) Docket No. 030-32908
SHASHI K. AGARWAL, M.D. ) License No. 29-28784-01
Orange, New Jersey ) EAs 96-152 and 96-301

SETTLEMENT ORDER TERMINATING LICENSE
AND PROHIBITING INVOLVEMENT IN LICENSED ACTIVITIES

I

Shashi K. Agarwal, M.D. (Dr. Agarwal or licensee) is the holder of Byproduct
Materials License No. 29-28784-01 (license) issued by the Nuclear Regulatory
Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 35: The
license authorizes the possession and use of any byproduct material identified
in 10 CFR 35.200 for any imaging and localization procedure approved in 10 CFR
35.200. The license was issued on November 27, 1992, and is due to expire on

December 31, 1997.
I1

On September 12, 1996, an Order Suspending License (Effective Immediately) and
Demand for Information (Order and Demand) was issued to the licensee based on
the licensee’s: (1) failure to comply with numerous NRC requirements, as
identified during an NRC inspection conducted at the licensee’'s facility April
18 and 30, 1996; (2) providing apparent inaccurate information to the NRC; and
(3) failure to cooperate with the NRC or appear for a predecisional
enforcement conference. The Order and Demand required that the licensee
provide responses in writing by October 2, 1996, and contained instructions
for providing the responses. To date, the licensee has not provided the

required written responses.
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111

On October 7, 1996, Dr. Agarwal, through his attorney, contacted the NRC and
indicated that he desired to terminate his license and resolve all matters
pending between himself and the NRC. As the parties desire to resolve all
matters pending between them, the licensee has entered into a Settlement
Agreement with the NRC executed on January 3, 1997. Under the terms of the
Settlement Agreement, Dr. Agarwal agrees to the termination of his NRC license
and that he will not apply for an NRC 1icense or engage in NRC-licensed
activities for a period of five years from the date of the execution of the
Settlement Agreement; and the NRC agrees that it will take no further

enforcement action for the matters set forth in the Order and Demand.

v
Accordingly, pursuant to sections 81, 161b, 1611, 16lo, 186, and 234 of the
Atomic Energy Act of 1954, as amended, and the Commission’s regulations in

10 CFR 2.202, 2.204, and 10 CFR Parts 30 and 35, IT IS HEREBY ORDERED THAT:

A. By February 7, 1997, Dr. Agarwal shall transfer all NRC-licensed

material to an authorized recipient.

8. Within seven days following the completion of the transfer, Dr. Agarwal
shall provide to the Regional Administrator, Region I:
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1. a completed NRC Form 314 to certify that the licensed material has

been transferred, and

2. the results of a radiation survey, conducted and prepared in
accordance with 10 CFR 30.36(j)(2), of the premises where licensed

activities were carried out.

C. Upon written approval by NRC Region I of the information submitted under
Section IV.B., NRC Byproduct Materials License No. 29-28784-01 is hereby

terminated.

D. For a period of five years from November 22, 1996, neither Dr. Agarwal
nor a successor entity shall be involved in or exercise any control over
licensed activities within the jurisdiction of the NRC, including, but
not lTimited to, involvement as owner, authorized user, controlling
shareholder, or radiation safety officer.

FOR THE NUCLEAR REGULATORY COMMISSION
‘
b
f??iéli"é'“gr‘eegl§§°‘°'

Dated at Rockville, Maryland
this (o™ day of January 1997
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

December 1, 1995

IA 95-058

Five Star Products, Inc.

Construction Products Research, Inc.
ATTN: Mr. H. Nash Babcock,

401-534 Stillson Road

Fairfield, Connecticut 06430

SUBJECT: ORDER
Dear Mr. Babcock:

This refers to the Timited inspection conducted on August 18 and 19, 1992, of
the Five Star Products, Incorporated (Five Star) facilities in Fairfield,
Connecticut. A copy of the inspection report is included as Enclosure 1 to
this letter. This letter also addresses the NRC Office of Investigations (OI)
Case 1-92-037R, which has been completed. A copy of the OI Report synopsis is
included as Enclosure 2 to this letter. 3

Enclosure 3 is an Order being issued to Five Star, Construction Products
Research, Inc. (CPR), and H. Nash Babcock based on the results of the
inspection and investigation. The Order prohibits Five Star, CPR, or H. Nash
Babcock from selling products or providing associated services to meet the
requirements of 10 CFR Part 50 Appendix B and 10 CFR Part 21. Further, the
Order provides that if Five Star, CPR or H. Nash Babcock desires to resume
providing basic components and associated services to the nuclear industry
that meet those requirements, then Five Star, CPR and H. Nash Babcock must
comply with certain provisions of the Order.

A written response is not required to the Order. However, you may respond as
provided in the Order. If Five Star, CPR or H. Nash Babcock desires to resume
providing basic components and associated services to the nuclear industry for
use in safety-related applications, Five Star, CPR, and H. Nash Babcock must
respond to the Order, as well as comply with the other requirements stated in
the Order.

This Order is effective in 20 days unless a hearing is requested.

Pursuant to Section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate, or conspires to violate,
any provision of this Order once it is effective shall be subject to criminal
prosecution as set forth in that section.

The NRC is continuing to review various actions by Five Star and CPR and

issuance of this Order does not preclude the NRC from taking further action in
the future based on the outcome of those reviews.
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Five Star Products, Inc. 2
Questions concerning this Order should be addressed to James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of
this letter and its enclosures will be placed in the NRC Public Document Room.

Sincerely,

L7 M

ames L. Milhoan

eputy Executive Director

for Nuclear Reactor Regulation,
Regional Operations and Research

Enclosures: As Stated
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )

)

FIVE STAR PROBUCTS, INC. )
and ) IA 95-058

CONSTRUCTION PRODUCTS RESEARCH )

Fairfield, Connecticut )

and )

H. NASH BABCOCK )

ORDER
I

Five Star Products, Inc. (FSP), is a company located in Fairfield,
Connecticut, and was formerly known as U.S. Grout Corporation. FSP
manufactures and sells grout and concrete products to the nuclear industry and
has done so for about 20 years. Through a holding company, Mr. Babcock owns
FSP and several related businesses, including Construction Products Research,
Inc. (CPR), which performs laboratory tests of FSP products. Mr. Babcock is
Vice-President of FSP and President of CPR.

II

FSP submitted its grout and concrete products to CPR for testing. Following
the tests, CPR issued certifications that it tested FSP products in
conformance with certain specifications of the American Society for Testing
and Materials. FSP subsequently utilized those certifications as the basis
for certifying that its products satisfied Appendix B and customer Purchase
Order (PO) requirements. At various times since 1980, FSP has advertised and
represented to NRC Ticensees that its products are manufactured in accordance
with the requirements of Appendix B. It has supplied products pursuant to

purchase orders requiring FSP to meet the requirements of Appendix B, and 10
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CFR Part 21. Licensees who have purchased material from FSP under FSP's
certification of quality have used the grout and concrete in safety-related

applications and as basic components.

The Nuclear Regulatory Commission (NRC or Commission) issued 10 CFR Part 21
(Part 21) to implement Section 206 of the Energy Reorganization Act of 1974.
Part 21 imposes, inter alia, evaluation and reporting requirements on
directors and responsible officers of firms which supply basic components of
any facility or activity which is licensed or otherwise regulated pursuant to
the Atomic Energy Act of 1954, as amended, or the Energy Reorganization Act of
1974. Basic components are structures, systems, or parts in which a defect or
failure to comply with applicable requirements could create a substantial
safety hazard. 10 CFR 21.3(a). Part 21 is implemented in conjunction with
Appendix B, which contains the quality assurance (QA) criteria applicable to
design, fabrication, construction, and testing of safety-related structures,
systems, and components in commercial nuclear power plants. Together, these
requirements are intended to assure the safety of safety-related components,

materials, and services for nuclear power plants.

Section 206 of the Energy Reorganization Act of 1974 requires directors and
responsible officers of firms constructing, owning, operating or supplying the
basic components of a facility or activity licensed or regulated by the Atomic
Energy Act of 1954, as amended, who obtain information regarding defects in
those basic components, or failures of basic components, or of the facility to
comply with NRC requirements, to notify the NRC of those defects and failures

to comply. Section 206(d) authorizes the Commission to conduct inspections
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and other enforcement activities necessary to insure compliance with that

section. 10 CFR 21.41 and 21.51 implement Section 206(d).
Il

The NRC conducts inspections of vendors who supply safety-related components
pursuant to Appendix B and who supply basic components pursuant to Part 21.

On August 18, 1992, the NRC began an unannounced inspection of FSP, and of its
laboratory contractor, CPR, to determine the extent to which FSP supplied
basic components to NRC licensees, the adequacy of FSP's QA Program, the

adequacy of CPR's testing of FSP products, and the adequacy of FSP productsa

Shortly after the inspection began, Mr. Babcock met with the inspection team
and questioned the NRC's authority to conduct the inspection. Mr. Babcock was
presented with two identical letters from the NRC staff, dated August 13,
1992, each addressed separately to FSP and CPR. The letters outlined the
NRC's inspection authority under 10 CFR Part 21, Section 16lo.of the Atomic
Energy Act of 1954, as amended (AEA), and Section 206(d) of the Energy
Reorganization Act of 1974, as amended (ERA). Despite this, Mr. Babcock
continued to question the NRC's authority and, throughout thé inspection,
denied the inspectors access to inspect CPR's testing laboratory, which was
located in the Baéement of FSP's Fairfield, Connecticut, headquarters, and

access to inspect CPR's laboratory records.

During the inspection of August 18 and 19, 1992, the inspection team reviewed

NRC power reactor licensee POs submitted to Five Star in order to determine
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the scope of FSP's nuclear involvement. The team was provided with POs for
the period 1988 to 1992. Those POs demonstrate that at least seven NRC
reactor licensees and one licensee contractor had issued POs to FSP for
safety-related grout and concrete mix products, and had specified compliance

with Appendix B and Part 21.

The inspection team reviewed copies of several NRC licensee audit reports of
FSP and CPR. These reports documented that NRC licensee requests to audit
CﬁR's test laboratory and records were consistently denied by FSP. Further,
several NRC licensee audit reports found that FSP's QA program was not

acceptable and did not meet certain requirements of Appendix B.

The NRC inspection team requested copies of all audits performed by FSP of CPR
to determine CPR's compliance with the quality assurance criteria of Appendix
B and Part 21. Only one FSP audit of CPR was performed, by the FSP QA
Manager, and it was provided to the NRC inspection team by the FSP QA Manager.
The July 31, 1992 audit report concluded that CPR's June 10, 1992 QA program
was satisfactory. The format and most of the language of this report were
identical to a report of an audit conducted by Toledo Edison, an NRC Part 50
reactor Ticensee, of FSP's QA program in February 1991. The FSP QA Manager

- later admitted that he had not in fact conducted an audit of CPR, and that he
had used the Toledo Edison audit report to fabricate the July 31, 1992 audit
report of CPR.

On August 19, 1992, the second day of the inspection, Mr. Babcock told the

inspectors to leave at the end of that day and not return until after Labor
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Day. At 4:45 p.m. that day, Mr. Babcock was presented with another letter
from the NRC staff which was witnessed by members of the inspection team and
Mr. Henry Allen of FSP. This letter reiterated the legal authority of the NRC
to conduct the inspection, and notified Mr. Babcock that continued refusals to
pgrmit inspection of FSP or CPR would be treated as a violation of 10 CFR
21.41, could result in enforcement action, and could be subject to treatment
as a criminal violation in accordance with Sections 1610 and 223 of the AEA.
Notwithstanding this second letter, Mr. Babcock continued to deny the NRC
inspectors access to the CPR laboratory and to records of the CPR laboratory.
The inspectors left the site at 5:00 pm as Mr. Babcock had requested.

B
The inspection team also requested copies of QA manuals for both FSP and CPR
which would provide the basis to support FSP's certifications to licensees
that its products were manufactured under an Appendix B Quality Assurance (QA)
program. Copies of these documents were not furnished by FSP due to

Mr. Babcock's suspension of further inspection activities.

As a result of FSP's and Mr. Babcock's curfai]ing the inspection, the
inspection team was unable to review the implementation of FSP's QA Program
against licensee POs or to inspect CPR's testing of FSP's grout and concrete
mix products, and thus was unable to determine whether those products were
produced, tested and provided in compliance with Appendix B and Part 21.
Therefore, the NRC staff could not determine whether there was reasonable
assurance that those FSP grout and concrete mix products were acceptable for

use in safety-related applications in nuclear power plants.
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Shortly thereafter, the NRC obtained a federal criminal search warrant, which
was executed on September 1, 1992. Certain documents and testimonial evidence

were taken.

Additionally, the NRC Office of Investigations conducted an investigation of
the allegations leading to and the events surrounding the inspection. (OI
Case No. 1-92-037). During the course of the Ol investigation, Mr. Babcock
instructed his attorney to forward to the NRC a letter dated February 18,
1994, which Mr. Babcock had composed and signed. The attorney forwarded the
letter, in which Mr. Babcock stated: "We did not deny the NRC inspectors
access to the Taboratory in August 1992. Mr. John S. Ma, a civil engineer on
the NRC inspection team, was escorted to the lab where he conducted an
inspection of the test laboratory." As indicated above, and as known to

Mr. Babcock, no NRC inspectors were allowed in the laboratory at any time
during the August 1992 inspection and, therefore, the statement concerning
Mr. Ma's access to and inspection of the CPR laboratory is deliberately false.
The letter Qas material because it provided incorrect information to the NRC

on & matter that was under investigation.
Iv

Based on the facts discussed above, the NRC'concludes that the following

violations of NRC requirements occurred:

A. 10 CFR 50.5, "Deliberate misconduct" prohibits any contractor (including

a supplier or consultant), subcontractor, or any employee of a
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contractor or subcontractor who knowingly provides to any licensee,
contractor, or subcontractor, components, equipment, materials, or other
goods or services, that relate to a licensee's activities subject to
this part, from deliberately submitting to the NRC, a licensee, or a
licensee's contractor or subcontractor, information that the person
submitting the information knows to be incomplete or inaccurate in some

respect material to the NRC.

Contrary to the above, the Quality Assurance Manager of Five Star
Products, and Five Star Products through its Quality Assurance Manager,
prepared an audit report for Five Star Products of the Construction
Products Research QA Program, dated July 31, 1992, without conducting an
audit of Construction Products Research, and provided that audit report
to NRC inspectors during an inspection of Five Star Products on

August 18-19, 1992, knowing that no such audit had been conducted. This
audit report was material to the NRC because it was capable of
influencing its determination of whether the Construction Products
Research QA Program complied with Appendix B, and 10 CFR Part 21

requirements.

Contrary to 10 CFR 50.5, Mr. H. Nash Babcock, the Vice President of Five
Star Products, Inc. and the President of Construction Products Research,
prepared and caused to be sent to the NRC a letter, in which Mr. Babcock
stated that one NRC inspector had been allowed to and did in fact
inspect the laboratory test facility of Construction Products Research

on August 19, 1992. In fact, as Mr. Babcock knew, no NRC inspector was
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permitted to inspect the laboratory facilities of Construction Products
Research during the August 18-19, 1992 inspection. The letter was
material to the NRC because it provided information directly related to
a matter under investigation by the NRC, specifically, whether Mr.
Babcock had deliberately denied NRC inspectors access to the
Construction Products Research test facility in violation of NRC

requirements.

10 CFR 21.41 requires that each individual, corporation, partnership or
other entity subject to the regulations in Part 21 shall permit duly
authorized representatives of the Commission to inspect its records,
premises, activities, and basic components as necessary to effectuate

the purposes of Part 21.

10 CFR 21.51(b) requires, in part, that each individual, corporation,
partnership or other entity subject to the regulations in Part 21 must
afford the Commission, at all reasonable times, the opportunity to

inspect records pertaining to basic components.

Contrary to the above, on August 18 and 19, 1992, Five Star Products,
Inc., through H. Nash Babcock, Vice President of Five Star Products, and
Construction Products Research, Inc., through H. Nash Babcock, President
of Construction Products Research, denied NRC inspectors access
necessary to conduct an inspection of Five Star Products' contracted
laboratory test facility, Construction Products Research, for, and of

Construction Products Research records of test data associated with,
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9
safety-related grout and concrete mix products sold by Five Star
Products to nuclear power plants licensed under 10 CFR Part 50, pursuant
to purchase orders specifying compliance with Appendix B and 10 CFR Part
21. Mr. Babcock also refused to allow NRC inspectors reasonable access
to CPR Tlaboratory personnel. By terminating the inspection, Mr. Babcock
also prevented NRC inspectors from completing their examination of Five

Star records.

The NRC and its licensees must be able to rely on licensee contractors and ©
officers of licensee contractors, including providers of safety-related basic
components such as Five Star Products, Inc., and suppliers of services
associated with basic components, such as Construction Products Research,
Inc., to comply with NRC requirements, including the requirements to provide
accurate and complete information in all material respects and'the
requirements to permit inspection of their records, premises, activities and
components. Five Star Products' and Mr. H. Nash Babcock's violations of

10 CFR 21.41, 21.51(b), and 50.5 demonstrate that Five Star Products and its
Vice President, Mr. Babcock, are unable or unwilling to comply with NRC
requirements to permit inspections and to provide complete and accurate
information to the NRC in all material respects. In addition, they did not
permit NRC Ticensees access to CPR's facilities in order to conduct necessary
audits. Construction Products Research's and Mr. Babcock's violation of 10
CFR 21.41, 21.51(b), and 50.5 demonstrate that Construction Products Research

and its President, Mr. Babcock, are unable or unwilling to comply with NRC
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requirements to permit inspections by the NRC or its licensees and to provide
complete and accurate information to the NRC in all material respects.
Consequently, I lack the requisite reasonable assurance that the NRC and NRC
Ticensees can rely on the statements or certifications of Five Star Products,
Inc., Construction Products Research, Inc., or Mr. H. Nash Babcock, that basic
components of Five Star Products, Inc. or associated services of Construction
Products Research, Inc. meet NRC requirements necessary to protect public
health and safety. Therefore, I find that the public health, safety, and
interest require that Five Star Products, Inc., Construction Products
Research, Inc. and Mr. Babcock (1) be prohibited from providing structures,
systems, and components subject to a procurement contract specifying
compliance with Appendix B, or basic components subject to a procurement
contract specifying compliance with 10 CFR Part 21, and (2) must respond to
this Order and take certain other actions if they desire to provide such
products to NRC Ticensees who specify that they must meet the requirements of

Appendix B, or 10 CFR Part 21'.

VI

Accordingly, pursuant to Sections 103, 161b, 161i, 16lo, 182, and 186 of the

Atomic Energy Act of 1954, as amended, Section 206 of the Energy

"This does not prohibit FSP from supplying commercial grade materials to
NRC licensees, or CPR from testing and certifying commercial grade materials
to NRC licensees, provided that no representations are made with regard to FSP
products being qualified for safety-related applications in nuclear power
plants based on compliance with 10 CFR Part 50, Appendix B, or that 10 CFR
Part 21 requirements have been met.
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Reorganization Act, as amended, and the Commission's regulations at 10 CFR

2.202, 10 CFR Parts 21 and 50, and 10 CFR 50.5, IT IS HEREBY ORDERED, THAT:

2.A.

Until Five Star Products, Inc., Construction Products Research, Inc., H.
Nash Babcock, and any concern which is owned, controlled, operated or
managed by H. Nash Babcock, satisfy the provisions of paragraph 2.,
below, they are prohibited from:
A. providing or supplying structures, systems, or components,
including grout and concrete, subject to a procurement contract
specifying compliance with Appendix B; and
B. providing or supplying basic components, including grout and
concrete, subject to a procurement contract specifying that the

contract is subject to the requirements of 10 CFR Part 21;

If Five Star Products, Inc., Construction Products Research Inc., or any
concern owned, controlled, operated or managed by H. Nash Babcock,
desires to 1ift the prohibition specified in paragraph 1, above, then
Five Star Products, Inc., Construction Products Research, Inc., H. Nash
Babcock or the concern owned, controlled, operated, or managed by H.
Nash Babcock, shall, at least 90 days prior to the date it desires to
have the prohibition 1ifted:

(1) Advise the NRC of that intent in writing;

(2)  Respond in writing qnder oath or affirmation specifically as

to each of the violations Tisted in Section IV, including: (a) an

admission or denial of the alleged violation, (b) the reasons for

the violation if admitted, and if denied, the reasons why, (c) the
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corrective steps that have been taken and the results achieved,
(d) the corrective steps that will be taken to avoid further
violations, and (e) the date when full compliance will be achieved;
(3) Agree in writing, under oath or affirmation, and in fact, to
permit the NRC, NRC Ticensees, and contractors performing QA
functions for such licensees, to inspect the records, premises,
basic components and activities of Five Star Products, Inc., of
Construction Products Research, Inc., or of any concern owned,
controlled, operated or managed by H. Nash Babcock that desires to
provide safety related products or basic components, or to perform
tests to support claims that those products or components and those
testing services meet the standards of Appendix B and 10 CFR Part
21, and to signify in writing a willingness to do so in the future;
(4) Agree in writing under oath or affirmation to demonstrate and in
fact to demonstrate that those basic components and services
associated with basic components meet the standards of Appendix B by
having tests performed by an independent third party and having that
third party provide copies of the results of those tests directly to
the NRC; and
(5) The officers, managers, and supervisors of Five Star Products,

Inc. and Construction Products Research, Inc. provide statements
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that they understand that the activities and records of the
organization are subject to NRC inspection, that communications with
the NRC must be complete and accurate, and that any employee may
provide information to the NRC at any time without fear of

retribution; and

B. When all conditions of paragraph 2.A. above have been satisfied, and
the NRC has conducted inspections of the QA program and Part 21
program of Five Star Products, Inc., Constructions Products
Research, Inc., and any concern owned, controlled, operated, or
managed by H. Nash Babcock, and any necessary corrective action has
been completed, the prohibition of paragraph 1, above, will be

lifted in writing.

The Director, Office of Enforcement, may, in writing, relax or rescind any of
the above conditions upon demonstration by Five Star Products, Inc.,

Construction Products Research, Inc., and Mr. H. Nash Babcock of good cause.
VII

In accordance with 10 CFR 2.202, Five Star Products, Inc., Construction

Products Research, Ihc., and H. Nash Babcock, or any other person adversely

affected by the Order, may submit an answer to this Order, and may request a

hearing on this Order, within 20 days of the date of this Order. The answer
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may consent to this Order. Unless the answer consents to this Order, the
answer shall, in writing and under oath or affirmation, specifically admit or
deny each allegation or charge made in this Order and shall set forth the
matters of fact and law on which Five Star Products, Inc., Construction
Products Research, Inc., and H. Nash Babcock, and any other person adversely
affected relies and the reasons as to why the Order should not have been
jssued. Any answer or request for a hearing shall be submitted to the
Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing and
Service Section, Washington, DC 20555. Copies also shall be sent to the
Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,
Washington DC 20555, to the Assistant General Counsel for Hearings and
Enforcement and the Director, Office of Nuclear Reactor Regulation, both at
the same address. If a person other than Five Star Products, Inc.,
Construction Products Research, Inc., or H. Nash Babcock requests a hearing,
that person shall set forth with particularity the manner in which his or her
interest is adversely affected by this Order and shall address the criteria

set forth in 10 CFR 2.714(d).

If a hearing is requested by Five Star Products, Inc., Construction Products
Research, Inc., H. Nash Babcock, or any other person whose interest is
adversely affected, the Commission will issue an Order designating the time
and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.
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In the absence of any request for hearing, the provisions specified in Section
VI above shall be effective and final 20 days from the date of this Order

without further order or proceedings.

FOR THE NUCLEAR REGULATORY COMMISSION
0

eputy Executive Director for
uclear Reactor Regulation,
Regional Operations and Research

Dated at, Rockville, Maryland
this | ST day of December 1995
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SYNQPSIS

On September 30, 1992, an investigation was initiated concerning an allegation
that Five Star Products, Inc. (Five Star), improperly tested and falsely
certified material that was purchased frem them by the nuclear power industry.
Ouring an unannounced August 18 and 19, 1992, inspection conducted by the NRC
Vendor Inspection Branch (VIB), the NRC inspectors were denied access to Five
Star's certification testing laboratory (i.e., Construction Products Research
(CPR)). Also, during the course of the inspection, a potentially false audit
report was provided to the inspectors for their review. This audit report of
CPR was produced by Five Star’'s Quality Assurance (QA) Manager. On

September 1, 1992, as a result of the denial of access, a Federal search
warrant was obtained and executed on Five Star, with documents and other
physical and testimonial evidence taken.

The Ol investigation concludes that Five Star provided three inaccurate
product certifications to nuclear power plants, in that Five Star's laboratory
(CPR) did not possess the proper equipment to perform a specific test
referenced on the certifications. However, from the evidence developed. it
has not been substantiated that the creation of the inaccurate certifications
was deliberate.

The Ol investigation also concludes that the President of CPR willfully denied
tne NRC inspectors access to the testing laboratory.

The OI investigation further concludes that the Five Star QA Manager
deliberately generated an audit report of CPR, without conducting the audit.
and provided this report to the inspectors during the inspection.

In addition, during the course of the investigation, the president of CPR
caused a letter to be sent the NRC, in which he stated that one of the NRC
1nspectors had been allowed to inspect the laboratory. That information is
refuted by the inspectors. It is therefore concluded that the letter was
submitted, knowingly containing false information.

Case No. 1-92-037R !
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December 28, 1995

Michael F. McBride, Esgq.
LeBoeuf, Lamb, Greene & MacRae
1875 Connecticut Avenue, N.W.
Washington, D.C. 20009-5728

SUBJECT: ORDER - IA 95-058 FIVE STAR PRODUCT, INC., CONSTRUCTION PRODUCTS
RESEARCH, INC., AND H. NASH BABCOCK

Dear Mr. McBride:
I have received your letters of December 27, 1995, in regard to the
Stipulation to resolve the matter and also Mr. William N. Babcock's position
regarding a hearing. I have executed the Stipulation and a signed copy is
enclosed along with a letter concerning Mr. William N. Babcock. I will
forward the Stipulation to the Federal Register.
I appreciate your cooperation in this matter.

Sincerely,

/S

James Lieberman, Director
Office of Enforcement

Enclosure: As Stated

cc: J. Goldberg, OGC
SECY
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

FIVE STAR PRODUCTS, INC.
and
CONSTRUCTION PRODUCTS RESEARCH
Fairfield, Connecticut
and
H. NASH BABCOCK

No. IA 95-058

STIPULATION BETWEEN NUCLEAR REGULATORY
COMMISSION AND FIVE STAR PRODUCTS, INC.,
CONSTRUCTION PRODUCTS RESEARCH, INC., AND H. NASH BABCOCR

Representatives of the Nuclear Regulatory Commission
("NRC") and Five Star Products, Inc., Construction Products
Research, Inc. ("the Companies"), and H. Nash Babcock have met
and have decided to resolve this matter as addressed in this
Stipulation as set out below.

STIPULATION

The NRC, the Companies, and H. Nash Babcock stipulate
to the following:

1. The Companies and H. Nash Babcock are free to sell
commercial-grade products to anyone in the nuclear industry, as
they now do. ‘"Commercial-grade" is defined as in 10 C.F.R. Part
21 of the Commission’s regulations. Five Star Products’
commercial -grade materials may be used in any safetx-related
applications provided that NRC licensees properly dedicate the
materials for use as basic components and verify their

suitability for the applications. As of the date of the
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settlement, NRC has not evaluated the quality of Five Star
Products’ materials, nor has the NRC received reports that Five
Star Products’ materials contain defects.

2. The NRC hereby relaxes and modifies paragraphs 1
and 2 of Section VI of the Order as follows:

“l. Until the Companies or H. Nash Babcock or any
concern which is owned, controlled, 6perated or managed by H.
Nash Babcock, satisfy the provisions of paragraph 2 below, they
are prohibited from:

A. providing or supplying structures, systems, or

components, including grout and concrete, subject to a

procurement contract specifying compliance with 10

C.F.R. Part 50 Appendix B; and

B. providing or supplying basic components, including

grout and concrete, subject to a procurement contract

specifying that the contract is subject to the

requirements of 10 CFR Part 21;

2.A. If the Companies, or any concern owned,
controlled, operated or managed by H. Nash Babcock, desire to
1lift the prohibitions specified in paragraphs 1.A and 1.B, above,
then the Companies, H. Nash Babcock, or the concern owned,
controlled, operated, or managed by H. Nash Babcock, shall, at
least 90 days prior to the date it desires to have the
prohibition lifted:

(1) Advise the NRC of that intent in writing;

(2) Deleted.
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(3) Agree in writing, under ocath or affirmation, and in
fact, to permit the NRC, NRC licensees, and contractors
performing QA functions for such licensees, to inspect the
records, premises, basic components and activities of the
Companies or of any concern owned, controlled, operated or
managed by H. Nash Babcock that desires to provide safety-related
products or basic components, or to perform tests to support
claims that those products or components and those testing
services meet the standards of 10 CFR Part 50 Appendix B and 10
CFR Part 21, and to signify in writing a willingness to do so in
the future;

(4) Agree in writing under ocath or affirmation to
demonstrate and in fact to demonstrate that those basic
components and services associated with basic components meet the
standards of 10 CFR Part 50 Appendix B by having tests performed
by a mutually acceptable third party and having that third party
provide copies of the results of those tests directly to the NRC;
and

(5) The officers, managers, and supervisors of the
Companies provide statements that they understand that the
activities and records of the organization are subject to NRC
inspection and that communications with the NRC must be complete
and accurate;

B. When all conditions of paragraph 2.A above have
been satisfied, and the NRC has conducted inspections of the QA
program and Part 21 program of the Companies or of any concern

owned, controlled, operated, or managed by H. Nash Babcock, and
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any necessary corrective action has been completed, the
prohibitions of paragraphs 1.A and 1.B, above, will be lifted in
writing.®

3. Except for the enforcement action reflected in the
above-relaxed Order and this Stipulation, the NRC will neither
impose, nor seek to impose, any sanction {other than as set forth
in the relaxed Order and Stipulation) on the Companies or their
officers and employees or H. Nash Babcock for the alleged
violations described in the NRC Order issued on December 1, 1995.

4. All matters involving the termination of employment
of Mr. Edward P. Holub are not covered by, or affected by, this
Stipulation, the Stipulation is without prejudice to the parties’
positions with respect to the Commission’s jurisdiction or lack
thereof over employment maﬁters, and the NRC, the Companies, any
other related company, and H. Nash Babcock retain all rights in
any such case, matter, proceeding, or litigation now pending or
which may hereinafter be instituted.

S. 1In light of this Stipulation, the Companies and H.
Nash Babcock agree not to request a hearing on the matters
addressed in the Order issued on December 1, 1995 and relaxed as
described herein, despite their vigorous disagreement with some
of the allegations contained in the December 1, 1995 Order.

6. The NRC, the Companies, and H. Nash Bébcock agree
that the allegations in the Order have not been made subject to
an evidentiary hearing, and that this Stipulation will obviate
the necessity for such a hearing, and they therefore agree that

those allegations shall not estop any party from taking a
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different position on such matters in any other case, litigation,
matter, or proceeding.

7. The Order as relaxed herein shall be effective upoh
execution of this Stipulation. This Stipulation shall be
published in the Federal Register.

8. The persons signing below certify by their
signatures that they have authority to sign this Stipulation for

the entities appearing below their names.

| oo dhon Priehacd e D P idi

es Lieberman Michael F. McBride
rector LeBoeuf, Lamb, Greene
ffice of Enforcement & MacRae, L.L.P.
U.S. Nuclear Regulatory 1875 Connecticut Avenue, N.W.
Commission Suite 1200
Washington, D.C. 20555-0001 Washington, D.C . 20009-5728
(301) 415-2741 (202) 986-8000

For the United States Nuclear Attorney for Five Star

Re at Commiggion Products, Inc.., Construction
Products Research, Inc.,
and H. Nash Babcock

Dated: December 24, 1995
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

0\'
o
z %
2 WASHINGTON, 0.C. 20555-0001
£-)
A\, &

eenk A6 28 o0

IA 94-020

Mr. Paul A. Bauman
(HOME ADDRESS DELETED
UNDER 10 CFR 2.79%0)

Dear Mr. Bauman

SUBJECT: ORDER REQUIRING- NOTIFICATION TO-NRC PRIOR TO INVOLVEMENT IN NRC-
LICENSED ACTIVITIES (EFFECTIVE IMMEDIATELY)

The enclosed Order Requiring Notification of Involvement in NRC-Licensed
Activities (Effective Immediately) is being issued as a consequence of your
actions while employed by the American Inspection Company, Inc., (AMSPEC)
between late 1989 and March 1, 1992. The NRC Office of Investigations (0I)
conducted an investigation and concluded that you deliberately: (1) falsified
employee training records of numerous radiography employees of AMSPEC; (2)
failed to train numerous radiography employees of AMSPEC; (3) provided
examinees with answers to examination questions and personally aided and
assisted employees in order to achieve required test scores; (4) provided
false information to the Commission regarding the qualification of AMSPEC
employees in an NRC license amendment application; (5) falsified records of
quarterly personnel radiation safety audits; and (6) submitted false
information regarding the training and qualification of two individuals to the
Commission in an appiication for an NRC license renewal. As detailed in the
eaclosed Order, your actions caused AMSPEC to be in violation of 10 CFR 30.9,
34.11, and 34.31 of the Commission’s requirements.

Your assistance to the United States Attorney in his development of cases
against others is appreciated. As a result, we are not prohibiting you from
working in NRC-licensed activities. However, we believe that it is
appropriate that the NRC be notified when you become involved in NRC licensed
activities. Therefore, the enclosed order is being issued to you. Failure to
comply with the provisions of this Order may result in civil or criminal
sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who may be reached at (301) 504-2741.
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Paul A. Bauman 2

In accordance with 10 CFR 2.790 of the NRC’'s "Rules of Practice,” a copy of
this letter and the enclosure will be placed in the NRC’s Public Document
Room.

Sincerely,
Lol

ames Lieberman, Director
Office of Enforcement

Enclosures:
1. Order
2. Synopsis
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of
[A 94-020
Paul A. Bauman

ORDER REQUIRING NOTIFICATION PRIOR TO
INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)
I

Paul A. Bauman has been emp}oyed in the field of industrial radiography since
approximately 1981. In April 1987, Mr. Bauman was hired by the American
Inspection Company, Inc., (Licensee or AMSPEC). AMSPEC held Materials License
No. 12-24801-01 (License) issued by the Nuclear Regulatory Commissjon (NRC or
Commission) pursuant to 10 CFR Parts 30 and 34. This license authorized the
conduct of industrial radiography activities in accordance with specified
conditions. On April 30, 1992, the License was suspended as a result of
significant safety violations and related safety concerns. Mr. Bauman was a

Vice President and Radiation Protection Officer of AMSPEC when a majority of

the violations discussed below occurred.
I1

Between August 22, 1991 and November 12, 1992, the NRC Office of
Investigations conducted an investigation of licensed activities at AMSPEC.
During the course of this investigation, the License was suspended because a
significant number of safety violations were uncovered. In addition, the
investigation revealed that Mr. Bauman, in his capacity as a Vice President
and Radiation Protection Officer of AMSPEC, deliberately: (1) falsified
employee training records of numerous radiography employees of AMSPEC; (2)

failed to train and certify numerous radiography employees of AMSPEC; (3)
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provided examinees answers to examination questions and personally aided and
assisted employees in order to achieve required test scores; (4) provided,
with co-conspirator Daniel McCool, false information to the Commission
regarding the qualification of AMSPEC employees in an NRC license amendment
application; (5) falsified records of quarterly personnel radiation safety
audits; and (6) submitted false information regarding the training and
qualification of two individuals to the Commission in an application for an

NRC license renewal.

10 CFR 34.31(a) provides that a licensee shall not permit any individual to
act as a radiographer until such individual: (1) has been instrucied in the
subjects outlined in Appendix A of 10 CFR Part 34; (2) has received copies of
and instruction in NRC regulations contained in 10 CFR Part 34 and in the
applicable sections of 10 CFR Parts 19 and 20, NRC Ticense(s) under which the
radiographer will perform radiography, and the licensee’s operating and
emergency procedures; (3) has demonstrated competence to use the licensee’s
radiographic exposure devices, sealed sources, related handling tools, and
survey instruments; and (4) has demonstrated understanding of the instructions
in this paragraph by successful completion of a written test and field
examination on the subjects covered. AMSPEC submitted a Radiation Safety
Manual as a part of its license application dated September 20, 1986. A part
of this manual prescribes the licensee’s employee training program to satisfy
the requirements of Appendix A of 10 CFR Part 34. This manual was
incorporated as a part of License Condition 17 of the AMSPEC license. In
addition, 10 CFR 34.11(d)(1) requires, in part, that an applicant have an
inspection program that includes the observation of the performance of each

radiographer and radiographer’s assistant during an actual radiographic
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3
operation at intervals not to exceed three months. AMSPEC had an approved
audit program that was incorporated as part of License Condition 17 to meet
the requirements of 10 CFR 34.11(d)(1). 10 CFR 30.9(a) requires, in part,
that information provided to the Commission by a licensee, or information
required by the Commission’s regulations to be maintained by the licensee,
shall be complete and accurate in all material respects. 10 CFR 30.10(a)
requires, in part, that any licensee or any employee of a licensee may not:
(1) engage in deliberate misconduct that causes a licensee to be in violation
of any rule, regulation, order, or term of any license, issued by the
Commission, or (2) deliberately submit to the NRC information that the person
submitting the information knows to be incomplete or inaccurate in some

respect material to the NRC.

Between late 1989 and March 1, 1992, Mr. Bauman deliberately caused AMSPEC to
violate 10 CFR 34.31 by failing to train and certify numerous radiography
employees of AMSPEC as required and caused ASMPEC to violate 10 CFR 30.9 by
deliberately falsifying training records to show that numerous empToyees of
AMSPEC stationed at the Hess facility on St. Croix were properly trained in
radiation safety. During 1990 and 1991, Mr. Bauman violated License Condition
17 by providing unauthorized and improper aid to AMSPEC employees taking
radiation safety examinations in that Mr. Bauman: (1) allowed the use of
reference material during closed-book examinations; (2) permitted examinees to
complete examinations in an untimed, unmonitored setting; and (3) directly
proyided the examinees with answers to test questions. In June of 1990, Mr.
Bauman caused AMSPEC to violate 10 CFR 30.9 by preparing an NRC license
amendment letter to the NRC that deliberately contained false information

regarding the qualification of three AMSPEC employees. In Jhly and August of
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1991, Mr. Bauman caused AMSPEC to violate 10 CFR 30.9 and 10 CFR 34.11 by
deliberately falsifying records of quarterly personnel radiation safety
audits. In November of 1991, Mr. Bauman caused AMSPEC to violate 10 CFR 30.9
py conspiring with and directing his secretary to physically write answers on
a required radiation safety test by annotating on the test the name of an
AMSPEC employee and placing it in that employee’s radiation safety records.
Mr. Bauman violated 10 CFR 30.10 by deliberately submitting false information
regarding the training and ‘qualification of two individuals to the Commission

in a December 20, 1991 application for an NRC license renewal.

On December 17, 1992, Mr. Bauman pled guilty to two felony counts. The first
count involved conspiracy to violate 42 u.é.c. 2273 (section 223 of the Atomic
Energy Act). The second count consisted of deliberately providing false
information to the NRC in violation of 42 U.S.C. 2273 and 42 U.S.C. 2201b
(section 161b of the Atomic Energy Act) and 10 CFR 30.9 and 10 CFR 30.10(a)(2)

of the Commission’s regulations.
I[11

The NRC must be able to rely on the Licensee and its employees to comply with
NRC requirements, including the requirement to provide information and
maintain records that are complete and accurate in all material respects. As
a Vice President and Radiation Protection Officer (RPO) of AMSPEC, Mr. Bauman
was responsible for ensuring that the Commission’s regulations and License
conditions were met and that records which were required to demonstrate
compliance with the Commission’s regulations and License conditions were true

and accurate in all material aspects. Mr. Bauman's deliberate actions in
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causing the Licensee to violate 10 CFR 30.9, 34.11, and 34.31 and License
Condition 17, and his deliberate misrepresentations to the NRC, are
unacceptable and raise a question as to whether he can be relied on at this
time to compiy with NRC requirements and to provide complete and accurate

information to the NRC.

Consequently, the NRC needs the capability to monitor his performance of
licensed activities in order to be able to ﬁﬁintain the requisite reasonable
assurance that licensed activities can be conducted in compliance with phe
Commission’s requirements and that the health and safety of the public will be
protected if Mr. Bauman is employed in NRC-licensed activities. Thereforez
the public health, safety and interest require that for a period of three
years from the date of this Order, Mr. Bauman shall notify the NRC of his
employment by any person or entity engaged in NRC-licensed activities to
ensure that the NRC can monitor the status of Mr. Bauman’s compliance with the
Commission’s requirements and his understanding of his commitment to
compiiance. Furthermore, pursuant to 10 CFR 2.202, [ find that the
significance of the conduct described above is such that the public health,

safety and interest require that this order be effective immediately.

Iv
Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic
Energy Act of 1954, as amended, and the Commission’s regulations in 10 CFR

2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE
IMMEDIATELY, THAT:
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For a period of three years from the date of the Order, Paul A. Bauman
shall: Within 20 days of his acceptance of each employment offer
involving NRC-licensed activities or his becoming involved in NRC-
licensed activities, provide notice to the Director, Office of
Enforcement, U. S. Nuclear Reguiatory Commission, Washington, D.C.
20555, of the name, address, and telephone number of the employer or the
entity where he is, or will be, involved in the NRC-licensed activities.
NRC-Ticensed activities are those activities which are conducted
pursuant to a specific or general license issued by the NRC, including,
but not limited to, those activities of Agreement State 1iceqsees
conducted pursuant to the authority granted by 10 CFR 150.20. In the
first notification Mr. Bauman shall include a statement of his
commitment to compliance with regulatory requirements and the basis why
the Commission should have confidence that he will now comply with

applicable NRC requirements.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Bauman of good cause.

In accordance with 10 CFR 2.202, Paul A. Bauman must, and any other person
adversely affected by this Order may, submit an answer to this Order, and may
request a hearing on this Order, within 20 days of the date of this Order.
The answer may consent to this Qrder. Unless the answer consents to this
Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and
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shall set forth the matters of fact and law on which Mr. Bauman or any other
person adversely affected relies and the reasons as to why the Order should
not have been issued. Any answer or request for a hearing shall be submitted
to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing
and Service Section, Washington, DC 20555. Copies also shall be sent to the
Director, QOffice of Enforcement, U.S. Nuclear Regulatory Commission,
Washington, DC 20555, to the Assistant Genetgl Counsel for Hearings and
Enforcement at the same add;ess, to the Regional Administrator, NRC Region II,
101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia 30323, and to .
Paul A. Bauman if the answer or hearing request is by a person other than
Paul A. Bauman. If a person other than Paul A. Bauman requests a ﬁearing,—
that person shall set forth with particularity the manner in which his or her
interest is adversely affected by this Order and shall address the criteria

set forth in 10 CFR 2.714(d).

If a hearing is requested by Paul A. Bauman or another person whose interest
is adversely affected, the Commission will issue an Order designating the time
and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Paul A. Bauman, or any other person
adbersely affected by this Order, may, in addition to demanding a hearing, at
the time the answer is filed or sooner, move the presiding officer to set
aside the immediate effectiveness of the Order on the ground that the Order,
including the need for immediate effectiveness, is not based on adequate

evidence but on mere susdicion, unfounded allegations, or error.
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In the absence of any request for hearing, the provisions specified in
Section IV above shall be final 20 days from the date of this Order without
further order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT
STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.
FOR THE NUCLEAR REGULATORY COMMISSION
Lo —

ames Lieberman, Director
Office of Enforcement

Dated 2&_Rockvi11e, Maryland
thisdo* day of August 1994
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SYNOPSIS

on August 22, 19915 the Reqional’Administrator, U.S. Nuclear
Regulatory Commission (NRC), Region II, requested an
investigation to determine whether officials, managers, and/or
employees of The American Inspection Company, Inc. (AMSPEC), the
1icensee, had intentionally violated regulatory and license
condition requirements set forth in 10 CFR Parts 20, 30, and 34
and the NRC license of January 15, 1987, respectively. According
to reported allegations, licensee management officials had
permitted unqualified technicians to perform radiography
operations at the Hess 0il Virgin Islands Company (HOVIC)
facility, St. Croix, U.S. Virgin Islands, which had contracted
with AMSPEC for nondestructive examination services.
Additionally, licensee officials allegedly: (1) discriminated
(involuntary termination) against technicians for reporting
radiation health and safety concerns, (2) falsified radiation
safety training documents, (3) provided false and misleading
information to the NRC, and (4) used source material in a manner
not authorized by the license (irradiation of mice).

The Office of Investigations (0I) reviewed the circumstances of
the alleged regulatory and license condition violations during
which other improprieties by the licensee were identified. The
investigation by OI did not substantiate that licensee management
officials had terminated radiography technicians for reporting
radiation health and safety concerns. It was concluded, however,
that these licensee officials at the HOVIC facility appeared
insensitive to employea concerns of all topics, including
radiation safety, and they were paerceived by technicians as
acting with apparent disregard concerning this issue. The
investigation further determined that licensee officials
deliberately provided false and misleading radiation safety-
related information to NRC representatives which was pertinent to
the regulatory process. The investigation substantiated that the
licensee, through actions of some radiation protection officers
(RPOs), deliberately falsified radiation safety training records,
inserted ralse records in technician files to give the impression
required training was accomplished, and they also conspired to
conceal these training deficiencies and improprieties from the
NRC. The investigation surfaced and substantiated the allegation
that licensee officials and RPOs deliberately falsified required
personnel radiation safety audits and accompanying reports and
they also created audit reports to make complete the radiation
safety files of some technicians.

The investigation alsoc disclosed and confirmed numercus instances
of radiographers' assistants performing radiography without
supervision and the deliberate falsification of source
utilization logs to give the appearance that required supervision
was present, all with the apparent knowledge and concurrence of
licensee management officials. It was also determined during the
investigation that licensee training officials (RPOs) frequently

Case No. 2-91-010R 1
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failed to provide the Operation and Emergency Procedures (O&EP)
Manual to new employees prior to source utilization. The
investigation also determined that Some licensee RPOs were not
trained, examined, and certified according to Radiation Safety
Program requirements and AMSPEC officials, including the
radiation safety officer (RSO) and several RPOs, were aware of
some of these violations and failed to correct them. Further, on
at least one occasion, the RSO and an RPO conspired to concoct a
plausible explanation for the NRC as to why RPO
examination/certification requirements were violated.

The investigation substantiated the allegation that radioactive
source material was utilized improperly when an AMSPEC night
shift supervisor, in the presence of technicians, radiographed a
mouse during two to three consecutive source exposures at the
HOVIC facility. The OI investigation, and a previous NRC
inspection at the St.'Croix location, also revealed instances in
which AMSPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which
demonstrated either an apparent disregard for regqulations and/or
radiation safety training deficiencies. Finally, the
investigation disclosed that the RSO and other licensee
management officials deliberately failed to perform required
radiation safety review, evaluation, and oversight functions and
responsibilities during the past 3 years.

Case No. 2-91-010R 2
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

Yovember i3, 1994

A 94-032

Michael J. Berna
{ADDRESS DELETED
UNDER 10 CFR 2.790]

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)
(NRC INSPECTION REPORT NO. 030-04325-92001)
(NRC INVESTIGATION REPORT NO. 3-92-035R)

Dear Mr. Berna:

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities
(Effective Immediately) (Order) is being issued as a consequence of your
actions while employed as the Radiation Safety Officer at the Amoco Refinery,
Whiting, Indiana, in 1992. This Order prohibits your involvement in
NRC-licensed activities for a period of three years from the date of this

Order.

Pursuant to section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate, or conspires to violate,
any provision of this Order shall be subject to criminal prosecution as set

forth in that section.

Questions concerning this Order may be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC’s "Rules of Practice,” a copy of
this letter and the enclosure with your home address removed will be placed in

the NRC’s Public Document Room.
FOR THE NUCLEAR REGULATORY COMMISSION

zéL. Tho-mpson, 7.
De

ty Executive Hiregtop
Nuclear Materials Safety, Safeguards
and Operations Support

Enclosures:

1. Order Prohibiting Involvement
in NRC Licensed Activities

2. Notice of Violation and Proposed
Imposition of Civil Penalties to Amoco
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of IA 94-032

)
MICHAEL J. BERNA ;

ORDER PROHIBITING INVOLVEMENT
IN NRC LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Amoco 0il Company (Amoco or Licensee) was the holder of Byproduct Material
License No. 13-00155-10 issued by the Nuclear Regulatory Commission (NRC or
Commission) pursuant to 10 CFR Parts 30 and 34. The license authorized the
use of byproduct material (iridium-192 and cobalt-60) for industrial
radiography in devices approved by the NRC or an Agreement State. The
facility where licensed materials were authorized for use and storage was
located at 2815 Indianapolis Boulevard, Whiting, Indiana. The use of licensed
material was authorized at temporary job sites anywhere in the United States
where the United States Nuclear Regulatory Commission maintains jurisdiction

for regulating the use of licensed material. The License was originally

issued on February 4, 1958, and was terminated on October 19, 1993.

Mr. Michael J. Berna performed duties as the Licensee’s Radiation Safety
Officer (RSO) from March 1990 until he was relieved of those duties on
October 16, 1992. ‘

II
On July 27, 1992, the NRC Region III office received information that
Mr. Berna had not conducted field audits of radiographers and radiographer’s

assistants as required by license conditions and that Mr. Berna fabricated

reports for the audits that he did not perform by documenting that the audits
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had been per%ormed. The NRC conducted an inspection at the Licensee's
Whiting, Indiana, refinery from September 15 to October 9, 1992. The NAC
Office of Investigations (OI) subsequently conducted an investigation. The
Licensee conducted an investigation contemporaneously with the NRC inspection
and investigation. Deliberate violations of NRC requirements were identified

as a result of the NRC inspection and the investigation.

Condition 18.A of License.No. 13-00155-10 }ncorporates the statements,
representations, and procedures contained in the license application dated
March 28, 1990. 1Item 10.3 of that application required, in part, that.
practicing radiographers and radiographer’s assistants are to be audited at
intervals not to exceed 3 months to meet the requirements of 10 CFR Part‘34
and the Licensee's Operating and Emergency Procedures, and that the audits
should be unannounced insofar as possible. Item 10.5 of that application

required, in part, that certain records he generated and maintained, including

a record of quarterly audits of radiographers and radiographer’s assistants.

Mr. Berna admitted to the NRC in a sworn, transcribed interview on October 7,
1992, that he knowingly failed to perform the required audits and that he
deliberately falsified records to show that audits had been performed on at
least ten occasions (February 6, 10, 12, and 29, April 11, 22, 24, and 29,
May 12, and September 1, 1992).

In addition, during the September 15, 1992, inspection the NRC inspector asked
Mr. Berna if the field audits of radiographers and radiographer’s assistants
were unannounced. Mr. Berna told the NRC inspector that he did not give any

advance notification to radiography personnel. However, the testimony of
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eight radiographers or radiographer’s assistants indicated that Mr. Berna

always informed them when he would be performing an audit.

Testimony provided by an Assistant Radiation Safety Officer (ARSO) on
November 5, 1992, indicated that at the request of Mr. Berna on or about
September 15, 1992, the ARSO falsified at least two records of audits of
radiographers and radiographer’s assistants for May 1992. Also, testimony
provided to OI by another ARSO on December 17, 1992, indicated that at the
request of Mr. Berna during August 1991, this ARSO falsified at least two

records of audits of radiographers and radiographer’s assistants.

These actions are contrary to the audit requirements and the records
generation and maintenance requirements of the License, and a violation of
10 CFR 30.9(a), "Completeness and Accuracy of Information," and

10 CFR 30.10(a)(1) and (2), "Deliberate Misconduct," of the Commission’s

regulations.

The Licensee conducted an internal investigation and based on the results of
its investigation the Licensee suspended Mr. Berna’s employment for one month
without.pay. On December 1, 1992, a Confirmatory Order Modifying License
(Effective Immediately) was issued to the Licensee, which confirmed, among
other things, that the Licensee would prohibit Mr. Berna from participating in

any NRC licensed activities, including the position of RSO.
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Based on the above, it appears that Mr. Berna engaged in deliberate misconduct
from August 1991 through approximately September 15, 1992, by failing to
conduct field audits of radiographers and radiographer’s assistants at the
interval specified in the NRC Byproduct Material License, and by creating
false records for audits which he did not conduct, thus making the record
appear as though a field audit was performed at the specified interval. Mr.
Berna also engaged in deliberate misconduct when he requested two ARSOs to
falsify field audit records. Mr. Berna engaged in additional misconduét wheﬂ
he told an NRC inspector that field audits of radiographers or radiographer’s
assistants were unannounced. Mr. Berna’s actions caused the Licensee to be in
violation of the Amoco License, as well as 10 CFR 30.9, and constituted
violations of 10 CFR 30.10 of the Commission’s regulations. As the Licensee’s
RSO, Mr. Berna supervised the radiation safety program associated with NRC
Byproduct Material License No. 13-00155-10 and was responsible for ensuring

that the Commission’s regulations and license conditions were met.

Consequently, I lack the requisite reasonable assurance that licensed
activities can be conducted in compliance with the Commission’s requirements
and that the health and safety of the public will be protected if Mr. Ber-a
were permitted at this time to be involved in NRC-licensed activities.
Therefore, the public health, safety and interest require that Mr. Berna be
prohibited from any involvement in NRC-licensed activities for a period of
three years from the date of this Order. Additionally, Mr. Berna is required
to notify the NRC of his first employment in NRC-licensed activities licensed
by the NRC following the prohibition period. Furthermore, pursuant to 10 CFR
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2.202, I find that the significance of Mr. Berna’s conduct described above is
such that the public health, safety and interest require that this Order be
immediately effective. A longer period was not imposed because of the
issuance of the December 1, 1992 Confirmatory Order Modifying License

(Effective Immediately).

Iv

4ccordingly, pursuant to sections 81, 161b, 161i, 16lo, 182 and 186 of the
Atomic Energy Act of 1954, as amended, and the Commission’s regu]ation% in

10 CFR 2.202, 10 CFR Part 30, and 10 CFR Part 34, IT IS HEREBY ORDERED,
EFFECTIVE IMMEDIATELY, THAT:

A. Michael J. Berna is prohibited for three years from the date of this
Order from engaging in NRC-licensed activities. NRC-licensed activities
are those activities that are conducted pursuant to a specific or
general license issued by the NRC, including, but not limited to, those
activities of Agreement State licensees conducted pursuant to the

authori;y granted by 10 CFR 150.20.

8. The first time Mr. Berna is employed in NRC-licensed activities
following the three-year prohibition, he shall, within 20 days of his
acceptance of the employment offer involving NRC-licensed activities,
notify the Director, Office of Enforcement, U. S. Nuclear Regulatory
Commission, Washington, DC 20555, and the Regional Administrator, NRC
Region III. The notice shall include the name, address, and telephone

number of the employer or the entity where he is, or will be, involved
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in the NRC-licensed activities. In the first notification, Mr. Berna
shall include a statement of his commitment to compliance with
regulatory requirements and the basis why the Commission should have

confidence that he will now comply with applicable NRC requirements.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Berna of good cause.

In accordance with 10 CFR 2.202, Mr. Berna must, and any other person
adversely affected by this Order may, submit an answer to this Order, and may
request a hearing within 20 days of the date of this Order. The answer may
consent to this Order. Unless the answer consents to this Order, the answer
shall, in writing and under oath or affirmation, specifically admit or deny
each allegation or charge made in this Order and shall set forth the matters
of fact and law on which Mr. Berna or other person adversely affected relies
and the reasons as to why the Order should not have been issued. Any answer
or request for a hearing shall be submitted to the Secretary, U. S. Nuclear
Regulatory Commission, ATTN: Chief, Docketing and Service Section,
Washington, DC 20555. Copies also shall be sent to the Director, Office of
Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555; to
the Assistant General Counsel for Hearings and Enforcement at the same
address; to the Regional Administrator, Region III, U. S. Nuclear Regulatory
Commission, 801 Warrenville Road, Lisle, I1linois 60532-4351; and to

Mr. Berna, if Ehe answer or hearing request is by a person other than

Mr. Berna. If a person other than Mr. Berna requests a hearing, that person
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shall set forth with particularity the manner in which tis or her interest is
adversely affected by this Order and shall address the criteria set forth 1n

10 CFR 2.714(d).

[f a hearing is requested by Mr. Berna or a person whose interest is acdversely
affected, the Commission will issue an Order designating the time and place of
any hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Berna, or any other person adversely
affected by this Order, may, in addition to demanding a hearing, at the time
the answer is filed or sooner, move the presiding officer to set aside the
immediate effectiveness of the Order on the ground that the Order, including
the need for immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for a hearing, the provisions specified in
Section IV above shall be final 20 days from the date of this Order without
further order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.
FOR THE NUCLEAR REGULATORY COMMISSION

Hugh /L. Tﬁompso

n
Depyty Executiv

Nuclear Materials“Safety, Safeguards
and Operations Support

Dated at Rockville, Maryland
thisfS@day of November 1994
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

S 08 iy

Docket No. 030-02551
License No. 29-12417-01
IA 94-023

Jerome E. Bodian, M.D.
[HOME ADDRESS DELETED
UNDER 2.790]

Dear Or. Bodian:
SUBJECT: CONFIRMATORY ORDER (EFFECTIVE IMMEDIATELY)

On June 24, 1993, the NRC sent you a Demand for Information (DFI) based on
several apparent violations of NRC requirements including (1) administration
of doses to patients without first checking the dose in a dose calibrator, and
(2) making false statements to the NRC during an NRC inspection at your
facility on April 6, 1992, and subsequent telephone conversation on-April 7,
1992 with NRC staff. The DFI required, in part, that you provide the reasons
why, in light of the apparent violations described therein, the NRC should not
issue an Order that precludes you from any involvement in NRC licensed
activities in the future.

In your sworn response dated July 20, 1993, to the DFI, you: (1) stated that
on infrequent occasions, a precalibrated dose of radioiodine was administered
without prior use of a dose calibrator; (2) reiterated a previous request that
your license be terminated; and (3) pointed out that you have never used the
Englewood Hospital's license on a personal basis and any administration of
radiopharmaceuticals to your patients at the Englewood Hospital was done under
the supervision of the hospital radiology department.

Based on a NRC Office of Investigation report issued on July 26, 1993, the NRC
Staff has determined that you deliberately failed to measure doses before
administration to patients, and deliberately provided inaccurate information
to the NRC during the April 6, 1992 inspection and the April 7, 1992 telephone
conversation. A copy of the synopsis of the investigation is enclosed.

Although the NRC issued amendment No. 07 on September 27, 1993, terminating
your license, in telephone conversations between Dr. Ronald R. Bellamy of the
NRC Region I office and yourself on July 18, 19, and 20, 1994, you agreed to
the issuance of an Order that would confirm that you would not participate in
activities licensed by the NRC at any facility for a period of five years, and
would notify the NRC the first time (if any) you engage in licensed activities
after the five year prohibition expires. The enclosed Confirmatory Order
(Effective Immediately) confirms these commitments.

Question concerning the Order may be addressed to Ms. Patricia Santiago,

Assistant Director for Materials, Office of Enforcement, at telephone number
(301) 504-3055.

NUREG-0940, PART I A-52



Jerome E. Bodian, M.D. 2

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice,” a copy of
this letter, its enclosures, and your response will be placed in the NRC’s
Public Document -Room.

Sincerely,
L7/ 11{51@<:§94277
Hughy . Thompson,

Deputy Executive D r for
Nudlear Materials Safety, Safeguards,

and Operations Support

Enclosures:
1. Confirmatory Order (Effective Immediately)
2. 0I Report Synopsis

cc w/encls:

Public Document Room (PDR)

Nuclear Safety Information Center (NSIC)
State of New Jersey

Englewood Hospital
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SYNOPSIS

On May 22, 1992, the Office of Investigations (OI), U.S. Nuclear Regulatory
Commission (NRC), Field Office Region I, initiated an investigation to
determine if the licensee intentionally violated NRC regulations by providing
inaccurate and/or false information to NRC staff during an April 6, 1992,
inspection, and April 7, 1992, telephone conversation. Specifically, the
information concerned the licensee having doses of iodine-131 (I-131) assayed
by a technologist at Englewood Hospital (EH) prior to the administration of
the I-131 to patients.

Based on the evidence, OI concludes that the Ticensee deliberately failed to
measure the activity of each radiopharmaceutical dose before medical use. In
addition, the licensee deliberately provided inaccurate and/or false
information to NRC staff during the April 6, 1992, inspection and April 7,
1992, telephone conversation.

0I also concludes that the licensee deliberately failed to conduct annual
survey meter calibrations.

There is insufficient evidence to conclude that the licensee deliberately
failed to possess a dose calibrator for the measurement of patient doses. .
There is also insufficient evidence to conclude that the licensee deliberately
failed to possess appropriate radiation detection and radiation measurement
survey instrumentation.

Case No. 1-92-020R 1
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of
Docket No. 030-02551
License No. 29-12417-01
IA 94-023

JEROME E. BODIAN M.D.
Englewood, New Jersey

CONFIRMATGRY ORDER (EFFECTIVE IMMEDIATELY)
I

Jerome E. Bodian (Licensee =r Jr. Bodian) was the holder of NRC License No.
29-12417-01 (License) issued 2y the Nuclear Regulatory Commission (NRC or
Commission) pursuant to 10 CFR Parts 30 and 35 on September 11, 1967 and last
renewed in its entirety on August 20, 1990. The License authorized the
Licensee to possess and use icdine-131 as iodide for uptake studies, thyroid
imaging, and the treatment of hypothyroidism and cardiac disfunction. The
License was due to expire on August 30, 1995; however on January 25, 1993, the
Licensee requested that the License be terminated. The NRC granted this
request for termination, and Amendment No. 07 was issued to the Licensee on

September 27, 1993, terminating the License.

I1

On April 6, 1992, an NRC inspection was conducted at the Licensee’s facility
in Englewood, New Jersey. During the inspection, the NRC identified several
violations of NRC requirements, including the failure to possess and use a
dose calibrator to assay therapeutic doses of iodine-131 prior to
administration to patients. Also during the inspection, Dr. Bodian told the
inspector that he took doses of iodine-131 to Englewood Hospital for
‘calibration. During a telephone conversation with Region I staff on

April 7, 1992, Dr. Bodian stated that. (1) although he did not possess a dose
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calibrator, he had a technologist at Englewood Hospital perform the dose
measurements for almost all patients he had treated; (2) all measurements of
doses were within + 10 percent of the prescribed dose; and (3) the results of

these measurements were recorded in the patient charts.

Shortly after the inspection, the NRC issued a Confirmatory Action Letter to
the Licensee on April 9, 1992, which confirmed, in part, the Licensee’s
agreement to terminate patient treatments with any radiopharmaceutical
authorized by the NRC until such time as the Licensee established, and °
submitted to the NRC for approval, a program that included all of the required
equipment and procedures required by 10 CFR Part 35. Such a program was fot
established and patient treatment has not resumed. The NRC Office of
Investigations initiated an investigation on May 22, 1992. Dr. Bodian
requested, in a letter dated January 25, 1993, that the License be terminated.

In view of Dr. Bodian’s willful failure to adhere to NRC requirements, as well
as the apparently willful failure to provide complete and accurate information
to the NRC, thereby endangering patients to whom the doses were administered,
the NRC needed certain information to determine whether there existed
reasonable assurance that Dr. Bodian’s activities conducted under other NRC
licenses would be performed safely and in accordance with requirements.
Accordingly, a Demand for Information (DFI) was issued to Or. Bodian on June
24, 1993, that requested him to list all NRC licenses on which he was then
listed as an authorized user, and to explain why the NRC should not issue an
order to preclude him from any involvement in licensed activities in the

future.
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On July 20, 1993, Dr. Bodian responded to the Demand for Information stating
that (1) on infrequent occasions a precalibrated dose of radioiodine was
administered without prior use of dose calibrator; (2) a request for
termination of his license (No. 29-12417-01) was made on January 25, 1993; and
(3) his Tisting (as an authorized user) on the Englewood Hospital license (No.
29-08519-01) was a carry over from years ago, and that any administration of
radiopharmaceuticals to his patients at Englewood Hospital was done under the

supervision of the hospital radiology department.

The NRC OI report issued July 26, 1993 determined that notwithstanding Or.
Bodian’s statements to the NRC, the doses, with a few exceptions, were not
assayed with a dose calibrator prior to administration, even though Dr. Bodian
was aware that such assays were required. This finding is based on the fact
that although the Licensee’s records indicate that 30 iodine-131 doses were
provided to patients between January 1990 and April 1992, the NRC has found
that most doses were not assayed for the Licensee in the Hospital’s dose
calibrator during that time. This willful failure to adhere to this
requirement, as well as the willful false statements to the NRC during the
inspection on April 6. 1992 and the April 7, 1992 telephone conversation,
constitute violations of 10 CFR 35.53, 10 CFR 30.9, and 10 CFR 30.10.

111
Based on the above, it appears that Dr. Bodian, the Licensee, engaged in

deliberate misconduct that constitutes a violation of 10 CFR 30.10(a)(1) and
that has caused the Licensee to be in violation of 10 CFR 35.53. It further
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appears that Or. Bodian deliberately provided to NRC inspectors information
that he knew to be incomplete or inaccurate in some respect material to the
NRC, in violation of 10 CFR 30.09 and 10 CFR 30.10(a)(2). DOr. Bodian has
demonstrated an unwillingness to comply with Commission requirements. NRC
must be able to rely on its licensees to comply with NRC requirements,
including the requirement to provide complete and accurate information.
Willful violations are of particular concern to the Commission because they
undermine the Commission’s reasonable assurance that licensed activities will
be conducted in accordance with NRC requirements. Dr. Bodian’s actions have
raised serious doubt as to whether he can be relied upon to comply with NRC
requirements and to provide complete and accurate information to the NRC.-
Consequently, protection of the public health, safety and interest require
that Dr. Bodian be prohibited from engaging in NRC-licensed activities for a
period of 5 years and to notify the NRC prior to resumption of any NRC-
licensed activities at any facility after termination of the five year
prohibition.

In telephone conversations on July 18, 19, and 20, 1994, with Dr. Ronald R.
Bellamy of the NRC Region I office, Dr. Bodian agreed not to be involved in
any NRC-licensed activities for a period of five years, and to notify the NRC
prior to resumption of any licensed activities at any facility after that five
year prohibition. I find that the Dr. Bodian’s commitments as set forth in
that conversation are acceptable and necessary and conclude that with these
commitments the protection of the public health and safety is reasonably
assured. In view of the foregoing, I have determined that the public health

and safety require that the Dr. Bodian’s commitments in the telephone
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conversations of July 18, 19, and 20, 1994 be confirmed by this Order. Or.
Bodian has agreed to this action. Pursuant to 10 CFR 2.202, I have also
determined that the significance of the violations described above is such
that the public health and safety require that this Order be immediately

effective.
Iv

Accordingly, pursuant to sections 81, 161b, 161i, 16lo, 182 and 186 of the
Atomic Energy Act of 1954, as amended, and the Commission’s regulations in 10

CFR 2.202 and 10 CFR Parts 30 and 35, IT IS HEREBY ORDERED THAT:

1. For a period of five years from the date of this Confirmatory Order,
Jerome E. Bodian, M.D., shall not engage in any NRC-licensed activities.
NRC-1icensed activities are those activities which are conducted
pursuant to a specific or general license issued by the NRC, including,
but not limited to, those activities of Agreement State licensees
conducted pursuant to the authority granted by 10 CFR 150.20.

2. When, for the first time, Dr. Bodian is employed in NRC-licensed
activities following the five year prohibition, he shall notify the
Regional Administrator, NRC Region I, 475 Allendale Road, King of
Prussia, Pennsylvania 19406, within 20 days prior to engaging in NRC-
1icensed activities, incliuding activities under an Agreement State

license when activities under that license are conducted in areas of NRC
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jurisdiction pursuant to 10 CFR 150.20. The notice shall include the
name, address, and telephone number of the NRC or Agreement State

Ticensee and the location where licensed activities will be performed.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon a showing by Dr. Bodian of good cause.

Any person adversely affected by this Confirmatory Order (Effective
Immediately), other than Dr. Bodian, may request a hearing within 20 days—of
its issuance. Any request for a hearing shall be submitted to the Secretary,
U.S. Nuclear Regulatory Commission, ATTN: Chief, Docketing and Service
Section, Washington, D.C. 20555. Copies also shall be sent to the Director,
Office of Enforcement, U.S. Nuclear Regulatory Commission, Washington, D.C.
20555, to the Assistant General Counsel for Hearings and Enforcement at the
same address, to the Regional Administrator, NRC Region I, 475 Allendale Road,
King of Prussia, Pennsylvania 19406, and to Or. Bodian. If such a person
requests a hearing, that person shall set forth with particularity the manner
in which his or her interest is adversely affected by this Order and shall
address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by a person whose interest is adversely affected,

the Commission will issue an Order designating the time and place of any
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hearing. 1If a hearing is held, the issue to be considered at such hearing
shall be whether this Confirmatory Order (Effective Immediately) should be

spstained.

Pursuant to 10 CFR 2.202(c)(2)(i), any person adversely affected by this
Order, other than Or. Bodian, may, in addition to demanding a hearing, at the
time the answer is filed or sooner, move the presiding officer to set aside
the immediate effectiveness of the Order on the ground that the Order,
including the need for immediate effectiveness is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, the provisions specified in Section
IV above shall be final 20 days from the date of this Order without further
order or proceedings. AN ANSWER OR REQUEST FOR A HEARING SHALL NOT STAY THE
IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

Thompson.

Dep y Executive’Di

Nucloar Material fety, Safeguards,
and Operations Support

Dated at Rockville, Maryland
this G+ day of September 1994
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

OI 3
S
W02

t,*,c‘x February 23, 1996

IA 96-009

Mr. Eugene Bolton
[HOME ADDRESS DELETED
UNDER 2.790]

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

Dear Mr. Bolton:

The enclosed Order is being issued as a result of an NRC investigation by the
0ffice of Investigations (OI) which in part, concluded the following: 1) you
knowingly maintained and substituted a cold urine sample at the time you were
required to submit to a Fitness-For-Duty (FFD) test, and that you knew your
actions were in violation of procedures when you submitted the surrogate
sample; and 2) you admitted to being successful in providing surrogate samples
in the past.

Subsequent to the OI investigation, on October 6, 1995, a Demand for
Information (DFI) was issued to you based on the OI findings. A copy of the
synopsis of the investigation was enclosed. The DFI requested that you:

(1) identify whether you currently are employed by a company subject to NRC
regulation, and if so, describe in what capacity; and (2) describe why the NRC
should have confidence that you will meet NRC requirements to provide complete
and accurate information to the NRC and its licensees in the future. As of
this date you have not responded.

The DFI further stated that if no answer was' filed, the Commission may
institute a proceeding pursuant to 10 CFR 2.202 or take some other actions as
may be necessary to insure compliance with regulatory requirements and that if
you did not respond as specified, the NRC would proceed on the basis of
available information. Therefore, the NRC has determined, based on the
available information and to insure compliance with regulatory requirements,
that the enclosed Immediately Effective Order prohibiting your involvement in
NRC-licensed activities is appropriate. The Order states the following: you
are prohibited for fiwe years from March 9, 1993, the date your unescorted
access was terminated by New York Power Authority (NYPA), from seeking
unescorted access to facilities licensed by the NRC.

Pursuant to Section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, or attempts to violate, or conspires to
violate, any provision of this Order shall be subject to criminal prosecution
as set forth in that section.
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A copy of this letter and its enclosures are being sent to Mr. Leslie M. Hill,
Jr., Site Executive Officer, NYPA, Indian Point 3. The NYPA is not required
to provide a response to the Order, but may do so if it desires within 30 days
under oath or affirmation.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice,” a copy of
this letter, its enclosures, and your response will be placed in the NRC
Public Document Room (POR).

Sincerely,

LT Mo

ames L. Milhoan
eputy Executive Director for
Nuclear Reactor Regulation,
Regional Operations and Research

Docket No. 50-286
License No. DPR-64

Enclosure:
Immediately Effective Order

cc w/encls:
L. Hi1l, Site Executive Officer
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of
IA 96-009
Mr. Eugene Bolton

s N N N

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)
I

Eugene Bolton (Mr. Bolton) was employed as a Senior Nuclear Production
Technician at the New York Power Authority (NYPA) (Licensee). Licensee is the
holder of License No. DPR-64 issued by the Nuclear Regulatory Commission (NRC
or Commission) pursuant to 10 CFR Part 50. The license authorizes the
operation of Indian Point 3 (facility) in accordance with the conditions
specified therein. The facility is located on the Licensee's site in

Buchanan, New York.

II

On March 10, 1993, the NRC, Region I, received information from NYPA that

Mr. Bolton had attempted to substitute a "cold" [surrogate] urine sample
during random Fitness-for-Duty (FFD) testing required by NRC regulations, that
a subsequent witnessad sample provided by Mr. Bolton had tested positive for
marijuana, that Mr. Bolton had been referred to the Employee Assistance
Program, and his authorization for access to the Indian Point 3 facility had
been suspended. In response to this information, NRC initiated an
investigation by the Office of Investigations (OI) of this matter. The
investigation established that:

NUREG-0940, PART I A-64



-2 -
1. When called for a FFD test on March 9, 1993, Mr. Bolton knowingly
submitted a surrogate urine sample which he had collected on a

previous date and maintained for that purpose.

2. Mr. Bolton admitted that he provided surrogate urine samples in
the past when selected for FFD testing in order to avoid detection

of the presence of illegal substances.

On October 6, 1995, a Demand for Informationl(DFI) was issued to Mr. Bolton
based on the findings of the OI investigation. The DFI indicated that

Mr. Bolton had engaged in deliberate misconduct in violation of 10 CFR
50.5(a)(2), in that he provided to the facility licensee information which he
knew to be inaccurate in some respect material to the NRC. Mr. Bolton's
actions also constituted a violation of 10 CFR 50.5(a)(1) in that he
deliberately provided a urine sample that he knew to be inaccurate and which,
but for detection, would have caused the Licensee to be in violation of 10 CFR

50.9, "Completeness and accuracy of information.”

The DFI requested that Mr. Bolton provide a response, within 30 days from the
date of the DFI, that would: (A) Identify whether he currently is employed by
any company subject ta NRC regulation, and if so, describe in what capacity;
and (B) Describe th the NRC should have confidence that Mr. Bolton will meet
NRC requirements to provide complete and accurate information to the NRC and

its licensees in the future.
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The DFI further stated that, if Mr. Bolton did not respond as specified, the
NRC would proceed on the basis of available information and could take other
actions as necessary to ensure compiiance with regulatory requirements.
Although a response to the DFI was due on November 6, 1995, as of the date of

this Order, Mr. Bolton has not responded.
Il

Based on the above, it appears that Mr. Bolton, an employee of the Licensee at
the time of the incident, engaged in deliberate misconduct in violation of

10 CFR 50.5(a)(2), in that he submitted to the Licensee information which h;
knew to be inaccurate in some respect material to the NRC, and 10 CFR
50.5(a)(1), in that he deliberately p}ovided a urine sample that he knew to be
inaccurate and which, but for detection, would have caused the facility

licensee to be in violation of 10 CFR 50.9.

The NRC must be able to rely on its Licensees and their employees to comply
with NRC requirements, including the requirement to provide information and
maintain records that are complete and accurate in all material respects.

Mr. Bolton's actions.in using i11egal drugs and attempting to circumvent FFD
requirements have raised serious doubt as to whether he can be reiied upon to
comply with NRC requirements and to provide complete and accurate information
to the NRC and its Licensees. Although a DFI was issued on October 6, 1995,
"which provided Mr. Bolton an opportunity to describe why the NRC should have
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confidence that he will meet NRC requirements to provide complete and accurate
information to the NRC and its Licensees in the future, Mr. Bolton has not

responded to the DFI.

Consequently, I lack the requisite reasonable assurance that: (1) Mr. Bolton
will conduct any NRC-licensed activities in compliance with the Commission's
requirements; and (2) that the health and safety of the public will be
protected with Mr. Bolton granted unescorted access to NRC- licensed
facilities at this time. Therefore, I find that the public health, safety,
and interest require that Mr. Bolton be prohibited from seeking unescorted
access to NRC-licensed facilities for five years from the date of his
termination of unescorted access by NYPA on March 9, 1993. Furthermore,
pursuant to 10 CFR 2.202, I find that the significance of the misconduct
described above is such that the public health, safety, and interest require

that this Order be immediately effective.

v

Accordingly, pursuant to sections 103, 161b, 1611, 16lo, 182, and 186 of the
Atomic Energy Act of 1954, as amended, and the Commission's regulations in
10 CFR 2.202 and 10 CFR 50.5, IT 1S-HEREBY ORDERED, EFFECTIVE IMMEDIATELY,
THAT:

Mr. Bolton is prohibited for five years. from the date of his termination

of unescorted access by NYPA on March 9, 1993, from seeking unescorted

access to facilities licensed by the NRC.
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The Director, OE, may, in writing, relax or rescind any of the above

conditions upon demonstration by Mr. Bolton of good cause.

In accordance with 10 CFR 2.202, Mr. Bolton must, and any other person
adversely affected by this Order may, submit an answer to this Order, and may
request a hearing on this Order, within 20 days of the date of this Order.
Where good cause is shown, consideration will be given to extending the time
to request a hearing. A request for extension of time must be made in wrigjng
to the Director, Office of Enforcement, U. S. Nuclear Regulatory Commission,
Washington, D. C. 20555, and inciude a statement of good cause for the
extension. The answer may consent to this Order. Unless the answer consents
to this Order, the answer shall, in writing and under oath or affirmation,
specifically admit or deny each allegation or charge made in this Order and
shall set forth the matters of fact and law on which Mr. Boiton or other
person adversely affected relies and the reasons as to why the Order should
not have been issued. Any answer or request for a hearing shall be submitted
to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing
and Service Section,‘ylshington, DC 20555. Copies also shall be sent to the
Director, Ofkite of Enforcement, U.S. Nuclear Regulatory Commission,
Washington, DC 20555,.to the Assistant General Counsel for Hearings and
Enforcement at the same address, to the Regional Administrator, NRC Region I,
475 Allendale Road, King of Prussia, Pennsylvania 19406, and to Mr. Bolton if
the answer or hearing request is by a person other than Mr. Bolton. If a

person other than Mr. Bolton requests a hearing, that person shall set forth
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with particularity the manner in which his interest is adversely affected by

this Order and shall address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by Mr. Bolton or a person whose interest is
adversely affected, the Commission will issue an Order designating the time
and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Bolton, or any other person adversely
affected by this Order, may, in addition to demanding a hearing, at the time
the answer is filed or sooner, move the presiding officer to set aside the
immediate effectiveness of the Order on the ground that the Order, including
the need for immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, or written approval of an extension
of time in which to request a hearing, the provisions specified in Section IV

above shall be final 20 days from the date of this Order without further order
or proceedinés. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE

IMMEDIATE EFFECTIVENESS OF THIS ORDER.
FOR THE NUCLEAR REGULATORY COMMISSION

puty Executive Director for
uclear Reactor Regulation,
Regional Operations, and Research

Dated at Rockville, Maryland
thisd3d day of February 1996
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IA 94-015

Mr. John W. Boomer
ADDRESS DELETED

Dear Mr. Boomer:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

The enclosed Order Prohibiting Involvement In NRC-Licensed Activities
(Effective Immediately) is being issued as a consequence of your deliberate
violation of 10 CFR 35.70(e) and 10 CFR 30.10 while President of Chesapeake
Imaging Center, Chesapeake, West Virginia. Based on an investigation
conducted by the NRC's Office of Investigations (0I), the NRC staff has
determined that you deliberately violated NRC requirements by failing to
conduct weekly surveys for removable contamination. After being advised by

your staff of the regulatory requirement and the fact that instrumentation was

not available to perform the required survey, you failed to provide the
required instrumentation and permitted licensed activities to continue. A
copy of the synopsis of the Ol investigation was provided to you by letter
dated December 2, 1993, and again by letter dated February 28, 1994. An
enforcement conference by telephone was held with you on March 8, 1994. The
summary of this conference was sent to you on March 16, 1994.

Such conduct is unacceptable to the NRC. Therefore, after consultation with

the Commission, I have been authorized to issue the enclosed Order Prohibiting

Involvement In NRC-Licensed Activities (Effective Immediately). Failure to
comply with the provisions of this Order may result in civil or criminal
sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.
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In accordance with 10 CFR 2.790 of'the NRC’s "Rules of Practice,® a copy of
this letter with your address deleted and the enclosure will Se placed in the
NRC’s Public Document Room.

Sincerely,

/L c{Jﬁ/ﬂn

Hugh L. Thompson,

Deputy Executive Dire for

Nuclear Materials Safety, Safeguards
and Operations Support

Enclosure: Order Prohibiting Involvement In NRC-Licensed Activities
(Effective Immediately)

¢c w/enclosure
Public Document Room

State of West Virginia, Director
Department of Public Health
State of California, Director
Department of Public Health
A1l States .

Chesapeake Imaging Center, Inc.

11940 MacCorkle Avenue
Chesapeake, West Virginia 25315
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of IA 94-015

John W. Boomer
ADDRESS DELETED

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)
I

John W. Boomer has been a nuclear medicine technologist since 1972. On
February 11, 1993, Mr. Boomer, as the President of Chesapeake Imaging Center,
Inc. (CIC or Licensee) applied for an NRC license. On March 23, 1993
Materials License No. 47-25238-01 was issued to CIC by the Nuclear Regulatory
Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 35. The
license authorized the possession and use of radiopharmaceuticals for nuclear
medicine activities in accordance with the conditions specified therein. The

1icense was terminated this date.

I1

On July 30, 1993, the NRC conducted an initial inspection of CIC at its
facility located in Chesapeake, West Virginia. As a result of the inspection,
multiple violations of NRC requirements were identified. One specific
violation identified involved the failure to perform weekly surveys for
removable contamination in the nuclear medicine department between March 24
and July 30, 1993. As a result of this inspection, a Notice of Violation is
being issued contemporaneously with this Order.
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Between August 3 and September 30, 1993, an investigation was conducted by the
NRC Office of Investigations (0I) to determine if certain violations
identified during the July 30, 1993, inspection were the result of deliberate
misconduct. Based on investigative findings, the NRC staff concludes that
Mr. Boomer deliberately caused CIC to violate the requirement to perform the
weekly contamination surveys, after being advised by the CIC facility Manager
and CIC technical consultant that such surveys were required. Mr. Boomer was
aware of the NRC requirement to perform weekly contamination surveys, yet
deliberately failed to meet the requirement in violation of 10 CFR 35.70(e)
and 10 CFR 30.10.

A transcribed telephone enforcement conference between the NRC staff and Mr.
Boomer was held on March 8, 1994. ﬁr. Boomer indicated during the
enforcement conference that he had significant difficulties in obtaining the
funds from investors and did not recognize the severity of the noncompliance
but rather focused on the needs of patients traveling miles to obtain the
studies. Mr. Boomer also stated during the enforcement conference that he did
accept responsibility for not obtaining the equipment in a more timely fashion
and for not notifying NRC and indicated that he would exercise better Judgment
in the future. From the discussions at the enforcement conference, the staff
believes an order to remove Mr. Boomer froam involvement in NRC-1icensed
activities 1s warranted based on (1) the deliberate noncompliance with the
NRC’s weekly survey requirement, (2) the fundamental lack of assurance that he
will in the future comply with Commission requirements, (3) his position as

President, (4) his approximate 20 years experience in NRC-licensed activities,
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and (5) his decision to continue operations although he knew he was not in

compliance with the weekly survey requirement.
111

Based on the above, Mr. Boomer engaged in deliberate misconduct which caused
the licensee to be in violaticn of 10 CFR 3§.70(e). The NRC must be able to
rely on the Licensee and 1fs employees to comply with NRC requirements,
including the requirement to perform weekly contamination surveys. Compliance
with the NRC requirement to perform weekly contamination surveys is necessary
to protect members of the public as well as Licensee employees from
unnecessary radiation exposure that could result from undetected radioactive
contamination. Performance of weekly contamination surveys is an important
safety requirement intended to prevent radioactive contamination of patients,
employees and other members of the public. Mr. Boomer’s deliberate actions in
causing the Licensee to violate these requirements have raised serious doubts

as to whether he can be relied on to be involved in NRC-1icensed activities.

Consequently, I lack the requisite reasonable assurance that licensed
activities can be conducted in compliance with the Comaission’s requirements
and that the health and safety of the public will be protected if Mr. Boomer
were permitted at this time to be involved in NRC-licensed activities.
Therefore, the public health, safety and interest require that Mr. Boomer be
prohibited from any involvement in NRC-licensed activities for a period of
three years from the date of this Order, and if he is currently involved with

another Ticensee in NRC-licensed activities, he must immediately cease such
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activities, and inform the NRC of the name, address and telephone number of
the employer, and provide a copy of this order to the employer. During this
period Mr. Boomer also shall be required to provide a copy of this Order to
any prospective employer who engages in NRC-1icensed activities prior to the
time that Mr. Boomer accepts employment with such prospective employer. The
purpose of this notice is so that any prospective employer is aware of Mr.
Boomer’s prohibition from eng;ging in NRC-licensed activities. Additionally,
Mr. Boomer is required to notify the NRC of his first employment in
NRC-licensed activities following the prohibition period. Furthermore,
pursuant to 10 CFR 2.202, I find that the significance of Mr. Boomer’s conduct
described above is such that the public health, safety and interest require
that this Order be immediately effective.

Iv

Accordingly, pursuant to sections 81, 161b, 161c, 1611, 1610, 182 and 186 of
the Atomic Energy Act of 1954, as amended, and the Commission’s regulations in
10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE
IMMEDIATELY, THAT:

1. Mr. John W. Boomer 1s prohibited for three years from the date of this
Order from any involvement in NRC-licensed activities. NRC-1icensed
activities are those activities which are conducted pursuant to a
specific or general Ticense issued by the NRC, including, but not
limited to, those activities of Agreement State licensees conducted
pursuant to the authority granted by 10 CFR 150.20.
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For a period of three years from the date of this Order, Mr. John W.
Boomer shall provide a copy of this Order to any prospective employer
who engages in NRC-licensed activities (as defined in 1 above) prior to
his acceptance of employment with such prospective employer. The purpose
of this requirement is to ensure that the employer is aware of Mr.

Boomer’s prohibition from engaging in NRC-licensed activities.

The first time Mr. Boomer is employed in NRC-licensed activities
following the three year prohibition, he shall notify the Regional
Administrator, NRC Region II, 101 Marietta Street, NW, Suite 2900,
Atlanta, Georgia 30323, at least five days prior to the performance-of
licensed activities or his being employed to perform NRC-1icensed
activities (as described in 1 above). The notice shall include the
name, address, and telephone qulber of the NRC or Agreement State
licensee and the location where the licensed activities will be
performead.

If Mr. Boomer is currently involved in NRC-1icensed activities at an
employer or entity, Mr. Boomer shall, in accordance with Paragraph 1
above, immediately cease such activities and provide notice within 20
days of the date of this Order to the Director, Office of Enforcement,
U. S. Nuclear Regulatory Commission, Washington, DC 20555 of the name,
address and telephone number of the employer or entity where the
licensed activities are being conducted. Further, Mr. Boomer shall
provide a copy of this Order to his employer if his employer is engaged
in NRC-licensed activities.
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The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon a showing by Mr. Boomer of good cause.

In accordance with 10 CFR 2.202, Mr. Boomer must, and any other person
adversely affected by this Order may, subait an answer to this Order, and may
request a hearing on this Order, within 20 days of th@ date of this Order.
The answer may consent to this Order. Unless the answer consents to this
Order, the answer shall, in writing and under oath or affirmation,
specifically admit or deny each allegation or charge made in this Order and
shall set forth the matters of fact and law on which Mr. Boomer or any other
person adversely affected relies and the reasons as to why the Order should
not have been issued. Any answer or request for a hearing shall be submitted
to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing
and Service Section, Washington, DC 20555. Copies also shall be sent to the
Director, Office of Enforcement, U. S. Nuclear Regulatory Commission,
Washington, DC 20555; to the Assistant General Counsel for Hearings and
Enforcement at the same address, to the Regional Administrator, NRC Region II,
101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia 30323, and to

Mr. Boomer {f the answer or hearing request is by a person other than

Mr. Boomer. If a person other than Mr. Boomer requests a hearing, that person
shall set forth with particularity the manner in which his or her interest is
adversely affected by this Order and shall address the criteria set forth in
10 CFR 2.714(d).
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If a hearing is requested by Mr. Boomer or a person whose interest is
adversely affected, the Commission will 1s§ue an Order designating the time
and place of any hearing. If a hearing is held, the issue to be considered at
such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Boomer, or any other person adversely
affected by this Order, may, in addition to-demanding a hearing, at the time
the answer is filed or sooner, move the presiding officer to set aside the
immediate effectiveness of the Order on the ground that the Order, including
the need for ismediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, the provisions specified in Section
IV above shall be final 20 days from the date of this Order without further
Order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE
IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

Ayl L

Deputy Executive Directoy for
Nuclear Materials Safgty, Safeguards and
Operations Support

Dated at Rociville, Maryland
this/gz ay of July 1994

NUREG-0940, PART I A-78



(,"ek' R 500‘1
7S

UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001
$hpar” January 13, 1997
IA 96-101

Mr. Joseph R. Bynum
[HOME ADDRESS DELETED
UNDER 10 CFR 2.290]

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVELY IMMEDIATELY)

Dear Mr. Bynum:

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities is being
issued because of your deliberate misconduct, in violation of 10 CFR 50.5 of
the Commission's regulations. Specifically, in April of 1993, while
performing duties and responsibilities as the Vice President of Nuclear
Operations for the Tennessee Valley Authority, you discriminated against Mr.
William F. Jocher for engaging in protected activities, contrary to the
requirements of Section 211 of the Energy Reorganization Act, as amended, and
10 CFR 50.7, Employee Protection. Based on your deliberate actions, the
attached Order prohibits your involvement in NRC-licensed activities for a
period of five years. However, because of your transfer from TVA-Nuclear in
April 1993, the Order is retroactive to May 1, 1993, and will be effective
until April 30, 1998.

Pursuant to Section 223 of the Atomic Energy Act of 1954, as amended,

42 U.S.C. 2273, any person who willfully violates, attempts to violate, or
conspires to violate, any provision of this Order shall be subject to criminal
prosecution as set forth in that section. Violation of this order may also
subject the person to civil monetary penalty.

Questions concerning this Order should be addressed to James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of
this letter and its enclosure will be placed in the NRC Public Document Room (PDR).

Sincerely,

i
Wa forda G
Deputy (Executive Director for
Regulatdry Effectiveness, Program Oversight,

Invesgitations, and Enforcement

Enclosure: Order Prohibiting Involvement
in NRC Licensed Activities (Effectively Immediately)

cc w/encl: (Next Page)
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Mr. Joseph R. Bynum -2 -

cc w/encl [HOME ADDRESS DELETED]:

Tennessee Valley Authority

ATIN: Mr. Oliver D. Kingsley, Jr.
President, TVA Nuclear and

Chief Nuclear Officer

6A Lookout Place

1101 Market Street

Chattanooga, TN 37402-2801

Mr. William F. Jocher

133 Gholdston Drive
Dayton, TN 37321
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of
JOSEPH R. BYNUM

IA 96-101

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Since April 1993, Joseph R. Bynum has held the position of Vice President,
Fossil Operations in the Fossil and Hydro Power organization of the Tennessee
Valley Authority (TVA or Licensee). At the time of the events described in
this Order, Mr. Bynum was employed as Vice President, Nuclear Operations, in
the Licensee's corporate organization and was responsible for the oversight of
TVA's nuclear program at its four nuclear reactor sites. During this time,
the Licensee held five operating licenses and four construction permits issued
by the Nuclear Regulatory Commission (NRC or Commission) pursuant to

10 CFR Part 50. License Nos. DPR-77 and DPR-79 authorized the Licensee's
operation of the Sequoyah Nuclear Plant in Soddy-Daisy, Tennessee; License
Nos. DPR-33, DPR-52, and DPR-68 authorized operation of the Browns Ferry
Nuclear Plant in Athens, Alabama; Construction Permit Nos. CPPR-91 (now
Operating License NPF-90) and CPPR-92 authorized the construction of the Watts
Bar Nuclear Plant in Spring City, Tennessee; and Construction Permit

Nos. CPPR-122 and CPPR-123 authorized the construction of the Bellefonte

Nuclear Plant in Scottsboro, Alabama.
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Following receipt of information regarding alleged discrimination against

Mr. William F. Jocher, former Manager, Chemistry and Environmental Protection
in TVA's corporate organization, the NRC Office of Investigations (0I)
initiated an investigation, Case No. 2-93-015, on April 15, 1993. O0I
completed its investigation on August 31, 1995, and concluded that:

(1) Mr. Jocher "was engaged in protected activities during his employment at
TVA, and received an adverse employment action in the form of a threat of
termination by TVA if he did not resign"; (2) "the reason proffered by TVA for
this adverse action, namely that Jocher's performance in the area of
management skills was inadequate, was primarily pretextual”; and (3) "despite
denials by the TVA managers involved, the methodology of Jocher's engagement
in protected activity was the primary reason for the adverse action" against

him.

In addition, on June 29, 1993, Mr. Jocher, filed a complaint with the U. S.
Department of Labor (DOL). In his DOL complaint, Mr. Jocher alleged that he
was forced to resign from employment with TVA as a result of carrying out
activities protected by the Atomic Energy Act of 1954. He further stated that
his forced resignation was based on his activities in revealing deficiencies
in the plant chemistry programs at the Sequoyah Nuclear Plant, revealing TVA's
non-compliance with NRC approved guidelines, and revealing inconsistencies
between actual facts and TVA management's reports to the NRC and other TVA

oversight groups.
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DOL efforts to conciliate the matter between Mr. Jocher and TVA were
unsuccessful, and on April 29, 1994, the DOL District Director (DD) issued the
initial finding of the DOL compliance action in the case. The DOL DD
concluded that Mr. Jocher was a protected employee engaged in protected
activity within the scope of the Energy Reorganization Act, and that
discrimination, as defined and prohibited by the statute, was a factor in the

actions which comprised his complaint.

Following an appeal by TVA, administrative hearings were conducted before the
DOL Administrative Law Judge (ALJ). On July 31, 1996, the DOL ALJ issued a
Recommended Decision and Order (RDO) in the case (DOL Case No. 94-ERA-24)
finding that TVA discriminated against Mr. Jocher in violation of Section 211
of the Energy Reorganization Act. On November 20, 1996, the ALJ issued a
Recommended Order of Dismissal, based on a conciliation agreement between Mr.
Jocher and TVA, and on November 22, 1996, the DOL Administrative Review Board

issued a Final Order Approving Settlement and Dismissing Complaint.

Both the ALJ and OI stated that Mr. Joseph R. Bynum, the former Vice President
of Nuclear Operations of TVA, ordered the forced resignation of Mr. Jocher.

By letter dated August 26, 1996, Mr. Bynum was informed of the DOL findings
and the OI investigation results and requested to attend a predecisional
enforcement conference. On September 23, 1996, a closed, transcribed
conference was conducted with Mr. Bynum, legal counsel, and management
representatives of TVA. During the conference and in a written statement
provided to NRC Region II prior to the conference, Mr. Bynum vigorously denied

any violation of 10 CFR 50.5, Deliberate Misconduct, and stated that he did
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not discriminate against Mr. Jocher for engaging in protected activities. He
attributed his decision to ask for Mr. Jocher's resignation to Mr. Jocher's
poor management skills, and stated that he (Mr. Bynum) used poor judgement in
not coordinating the personnel action with the appropriate TVA offices (i.e.,
Human Resources, Office of General Counsel). Mr. Bynum provided a detailed
description of the events and circumstances surrounding Mr. Jocher's departure

and addressed specific conclusions drawn by the DOL ALJ.

Based on the NRC staff's review of the evidence gathered by OI, the ALJ
decision, and the views presented by Mr. Bynum at the predecisional
enforcement conference, the NRC staff is satisfied that discrimination against
Mr. Jocher by Mr. Bynum, who is currently the TVA Vice President for Fossil
Operations, as described in the ALJ RDO and the OI Report, had occurred when
Mr. Bynum ordered the forced resignation of Mr. Jocher. In reaching this
determination the staff considered among other things: (1) the close timing
between some of the protected activities in March 1993, i.e., formal
notification by the NRC that it would be investigating the safety issues
raised by Mr. Jocher, and the adverse action taken against Mr. Jocher on April
5, 1993; (2) statements made by TVA managers that Mr. Bynum ordered the forced
resignation of Mr. Jocher; (3) inconsistent statements made by Mr. Bynum and
the two managers who carried out the forced resignation of Mr. Jocher with
respect to why and how the employment decision was made, and whether Mr.
Jocher was placed in a six month improvement program in March, 1993;

(4) inconsistencies in the various statements given by Mr. Bynum regarding his
knowledge of Mr. Jocher's protected activities, most notably the post-

polygraph interview where he stated that he was aware that Mr. Jocher had
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submitted several safety complaints and Significant Corrective Action Reports,
in 1ight of TVA's processes for handling safety issues of which Mr. Bynum
should have been fully cognizant; (5) the results of Mr. Bynum's voluntary
polygraph examination which indicated deception with respect to key questions
related to the termination of Mr. Jocher; and (6) the lack of adequate

documentation by TVA as to Mr. Jocher's inadequacies as a TVA manager.

The staff adopts, in essence, the conclusions reached by Ol and the DOL ALJ
and believes that Mr. Jocher would not have been forced to resign on April §,
1993 but for his engaging in protected activities. Therefore, it is concluded
that, on April 5, 1993, Mr. Bynum's deliberate actions against Mr. Jocher were
in violation of Section 211 of the Energy Reorganization Act and 10 CFR 50.5,
Deliberate Misconduct. Further, Mr. Bynum's actions caused TVA to be in

violation of 10 CFR 50.7, Employee Protection.
111

Based on the above, the staff concludes that Mr. Joseph R. Bynum, an employee
of the Licensee, has engaged in deliberate misconduct in violation of 10 CFR
50.5 tpat has caused the Licensee to be in violation of 10 CFR 50.7. NRC must
be able to rely on the Licensee and its employees to comply with NRC
requirements, including the requirement that prohibits discrimination against
employees for engaging in protected activities. Joseph R. Bynum's actions in
causing the Licensee to violate 10 CFR 50.7 have raised serious doubt as to

whether he can be relied upon to comply with NRC requirements in the future.
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Consequently, I lack the requisite reasonable assurance that licensed
activities can be conducted in compliance with the Commission's requirements
and that the health and safety of the public will be protected if Joseph R.
Bynum were permitted at this time to be involved in NRC-licensed activities.
Therefore, the public health, safety and interest require that Joseph R. Bynum
be prohibited from any involvement in NRC-licensed activities for a period of
five years retroactive to May 1, 1993, the date in which he was transferred
out of the Licensee's nuclear organization. If Mr.-Bynum is currently
involved in or overseeing NRC-licensed activities at TVA or any other licensee
(F the NRC, he must immediately cease such activities, and inform the NRC of
the name, address and telephone number of the employer, and provide a copy of
this order to the employer. Additionally, Joseph R. Bynum is required to
notify the NRC of his first involvement in NRC-licensed activities following
the prohibition period. Furthermore, pursuant to 10 CFR 2.202, I find that
the significance of Mr. Bynum's conduct described above is such that the
public health, safety and interest require that this Order be immediatefy

effective.

Iv
Accordingly, pursuant to sections 103, 161b, 161i, 182 and 186 of the Atomic
Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 50.5, and 10 CFR 150.20, IT IS HEREBY ORDERED THAT:

A. For a period of five years from May 1, 1993, Joseph R. Bynum is

prohibited from engaging in, or exercising control over individuals
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engaged in NRC-licensed activities. NRC-licensed activities are those
activities which are conducted pursuant to a specific or general license
issued by the NRC, including, but not limited to, those activities of
Agreement State licensees conducted pursuant to the authority granted by
10 CFR 150.20. This prohibition includes, but is not limited to:
(1) using licensed materials or conducting licensed activities in any
capacity within the jurisdiction of the NRC; and (2) supervising or
directing any Ticensed activities conducted within the jurisdiction of

the NRC.

B. Following the five-year period of prohibition in Section IV.A above, at
least five days prior to the first time that Joseph R. Bynum engages in,
or exercises control over, NRC-licensed activities, he shall notify the
Director, Office of Enforcement, U. S. Nuclear Regulatory Commission,
Washington, D.C. 20555, of the name, address, and telephone number of
the NRC or Agreement State licensee and the location where the licensed
activities will be performed. The notice shall be accompanied by a
statement that Joseph R. Bynum is committed to compliance with NRC
requirements and the reasons why the Commission should have confidence

that he will comply with applicable NRC requirements.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Bynum of good cause.
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In accordance with 10 CFR 2.202, Joseph R. Bynum must, and any other person
adversely affected by this Order may, submit an answer to this Order, and may
request a hearing on this Order, within 20 days of the date of this Order. -
Where good cause is shown, consideration will be given to extending the time
to request a hearing. A request for extension of time must be made in writing
to the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission
Washington, D.C. 20555, and include a statement of good cause for the
extension. The answer may consent to this Order. Unless the answer consents
to this Order, the answer shall, in writing and under ocath or affirmation,
specifically admit or deny each allegation or charge made in this Order and
shall set forth the matters of fact and law on which Joseph R. Bynum or other
person adversely affected relies and the reasons as to why the Order should
not have been issued. Any answer or request for a hearing shall be submitted
to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing
and Service Section, Washington, DC 20555. Copies also shall be sent to the
Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,
Washington, DC 20555, to the Assistant General Counsel for Hearings and
Enforcement at the same address, to the Regional Administrator, NRC Region II,
101 Marietta Street, Suite 2900, Atlanta, GA 30323, and to Joseph R. Bynum if
the answer or hearing request is by a person other than Joseph R. Bynum. If a
person other than Joseph R. Bynum requests a hearing, that person shall set
forth with particularity the manner in which his or her interest is adversely
affected by this Order and shall address the criteria set forth in

10 CFR 2.714(d).
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If a hearing is requested by Joseph R. Bynum or a person whose interest is
adversely affected, the Commission will issue an Order designating the time
and place of any hearing. If a hearing is held, the issue to be considered at

- such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Joseph R. Bynum, or any other person
adversely affected by this Order, may, in addition to demanding a hearing, at
the time the answer is filed or sooner, move the presiding officer to set
aside the immediate effectiveness of the Order on the ground that the Order,
including the need for immediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, or written approval of an extension
of time in which to request a hearing, the provisions specified in Section IV
above shall be effective and final 20 days from the date of this Order without
further order or proceedings. If an extension of time for requesting a
hearing has been approved, the provisions specified in Section IV shall be
final when the extension expires if a hearing request has not been received.
AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE EFFECTIVENESS
OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

/Q/ A1
<¢Eéwar hordan |

Deputy Eyecutive Director for
Regulatery Effectiveness, Program Oversight,
Invesgitations, and Enforcement

Dated at Rockville, Maryland
this 13thday of January 1997
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASH:NGTON. D.C. 20655-0001

May 4, 1993
IA 93-001

Mr. Richard J. Gardecki.
(Address)

Dear Sir:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN CERTAIN NRC-LICENSED
ACTIVITIES (EFFECTIVE IMMEDIATELY)

The enclosed Order is being issued because of your violations of
10 CFR 40.10 of the Commission’s regulations as described in the
Order. : .

Failure to comply with the provisions of this Order may result in
civil or criminal sanctions. .

Questions concerning this Order should be addressed to Mr. James
Lieberman, Director, Office of Enforcement, who can be reached at
(301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC’s "Rules of Practice",
a copy of this letter and the enclosures will be placed in the
NRC’s Public Document Room.

Sincerely,

Safeguards and 6perations
Support

Enclosure: As stated
cc: Allied-Signal, Inc.

All Agreement States
SECY
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of

IA 93-001
Richard J. Gardecki

ORDER PROHIBITING INVOLVEMENT IN CERTAIN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)
I

Richard J. Gardecki was recently employed by Allied-Signal, Inc.,
Metropolis, Illinois. Allied-Signal, Inc. (Licensee) holds
License No. SUB-526 issued by the Nuclear Requlatory Commission -
(NRC or Commission) pursuant to 10 CFR Part 40. The license
authorizes possession and conversion of uranium in accordance
with the conditions specified therein. Mr. Gardecki was employed
by the Licensee from about June 1991 through December 1992 in the
position of Assistant Health Physicist, with responsibilities
involving compliance with NRC requirements for radiation
protection. Under the Licensee’s organization and qualifications
requirements, as specified in License Condition No. 9, an
Assistant Health Physicist is required to hold a bachelor’s
degree. Failure to have a bachelor’s degree holder in that

position constitutes a violation of License Condition No. 9.

II
on October 5-7, 1992, an inspection was conducted at the
Licensee’s facility at Metropolis, Illinois, as a result of
concerns raised within the NRC staff as to the education and

experience of Richard J. Gardecki. As a result of information
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developed in that inspection, an investigation was conducted in
November and December 1992 by the Office of Investigations (0I).
The inspection and investigation revgaled that Mr. Gardecki
intermittently took courses at the University of Delaware between
1962 and 1967 and in 1978, but did not accumulate sufficient
credits to earn a bachelor’s degree. While employed at the
University of Delaware, between 1977 and 1981, Mr. Gardecki
Prepared a transcript that falsely reflectad sufficient hours of
credit at that University to entitle him to a Bachelor of Science

degree.

Mr. Gardecki subsequently used the false transcript to obtain
employment at the University of Nebraska in about 1983, at
Westinghouse Radiological Services Division in about 1985, at
Environmental Testing Inc., in 1988, and at the Licensee in about
June 1991. 1In each of these positions, Mr. Gardecki was involved
in activities licensed by the NRC or an Agreement State, pursuant
to an agreement with the NRC under section 274 of the Atomic

Energy Act of 1954, as amended.

In addition, Mr. Gardecki obtained employment as a Radiation
Specialist at the NRC in 1987 by submitting a Standard Form 171
(SF171), Application for Federal Employment, which contained the
same false information regarding a bachelor’s degree at the
University of Delaware. He was allowed to resign his NRC

employment following identification of the falsehood. Also,

NUREG-0940, PART I A-92



3
during the OI investigation, he admitted that he had provided
false information to the NRC regarding prior employment by

General Dynamics in Denver, Colorado.

Further, in a transcribed sworn statement on December 1, 1992,
Mr. Gardecki deliberately provided false information to OI
investigators when he stated that ha graduated from the
University of Delaware in 1961. When asked about the University
raecords indicating that. he had not received a degree, Mr.
Gardecki fabricated a story about the University having mixeé hié
record with that of his brother. He also deliberately provided
false information as to the accuracy of a University of Delaware
transcript that he had submitted to the Licensee. 1In a
transcribed, sworn statement to OI investigators on December 14,
1992, Mr. Gardecki admitted that he had provided false
information in his sworn statements previously given to 0I
investigators on Dacember 1, 1992 concerning his academic record

and applications for employment.
III

Based on the above, Mr. Gardecki engaged in deliberate
misconduct, which through his employment (from about June 1991
through December 1992) in a position with educational
requirements that Mr. Gardecki did not meet, caused the Licensee

to be in vioclation of the organization and qualifications
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requirements of License Condition No. 9. This is a violation of
10 CFR 40.10. Mr. Gardecki also deliberately provided to NRC
investigators information that he knew to be inaccurate and was
in some respects material to the NRC which also constitutes a
violation of 10 CFR 40.10. As an Assistant Health Physicist for
the Licensee, Mr. Gardecki was responsible for performance of
required surveys and keeping of required records, all of which
provide evidence of compliance with Commission requirements. The
NRC must be able to rely on the Licensee and its employees tq
comply with NRC requirements, including the requirement to
provide information and maintain records that are complete and
accurate in all material respects. Mr. Gardecki’s deliberate
"actions in causing this Licensee to be in violation of License
Condition No. 9, a violation of 10 CFR 40.10, and his violation
of 10 CFR 40.10 caused by his deliberate misrepresentations to
the NRC have raised serious doubt as to whether he can be relied
upon to comply with NRC requirements and to provide complete and
accurate information to the NRC or to an employer. Mr.
Gardecki’s misconduct (repeated on several occasions over several
years with several employers) caused this Licensee to violate a
Commission requirement; and his false statements to Commission
officials demonstrate conduct that cannot and will not be

tolerated.

Consequently, I lack the requisite reasonable assurance that

licensed activities in NRC jurisdiction can be conducted in
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compliance with the Commission’s requirements and that the health
and safety of the public will be protected, if Mr. Gardecki were
permitted at this time to be named as a Radiation Safety Officer
(RSO) on an NRC license or permitted to supervise licensed
activities (i.e., being responsible in any respect for any
. individual’s performance of any licensed activities) for an NRC
licensee or an Agreement State licensee while conducting licensed
activities in NRC jurisdiction pursuant to 10 CFR 150.20.
Therefore, the public health, safety and interest require thgt
Mr. Gardecki be prohibited from being named on an NRC license as.
an RSO or from supervising licensed activities (i.e., being
responsible in any respect for any individual’s performance of
any licensed activities) for an NRC licensee or an Agreement
State licensee while conducting licensed activities in NRC
jurisdiction pursuant to 10 CFR 150.20 for a period of five years
from the date of this Order. 1In addition, for the same period,
Mr. Gardecki is required to give notice of the existence of this
Order to a prospective eméloyer aengaged in licensed activities,
described below (Scct}on IV, paragraph 2), to assure that such
employer is aware of Mr. Gardecki’s previous history. Mr.
Gardecki is also required to notify the NRC of his employment by
any person engaged in licensed activities, described helow
(Section 1V, paragraph 2), so that appropriate inspections can be
performed. Furthermore, pursuant to 10 CFR 2.202, I find that

the significance of the conduct described above is such that the
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public health, safety and interest require that this order be

immediately effective.

Iv

Accordingly, pursuant to sections 61, 81, 103, 161ib, 161i, 182

and 186 of the Atomic Energy Act of 1954, as amended, and the

Commission’s regulations in 10 CFR 2.202, 10 CFR 40.10, and 10

CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

Richard J. Gardqcki is prohibited for five years
from the date of this Order from being named on an
NRC license as a Radiation Safety Officer or from
supervising licensed activities (i.e., being
responsible in any respect for any individual’s
performance of any licensed activities) for an NRC
licensee or an agreement state licensee whila
conducting licensed activities in NRC jurisdiction
pursuant to 10 CFR 150.20.

Should Richard J. Gardecki seek employment with any
person engaged in licensed activities during the five
year period from the date of this Order, Mr. Gardecki
shall provide a copy of this Order to such person at
the time Mr. Gardecki is soliciting or negotiating
employment so that the person is aware of the Order

prior to making an employment decision. For the
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purposes of this paragraph licensed activities include
licensed activities of 1) an NRC licensee, 2) an
Agreement State licensee cqnducting licensed activities
in NRC jurisdiction pursuant to 10 CFR 150.20, and 3)
an Agreement State licensee involved in distribution of
products that are subject to NRC jurisdiction.

3. For a five year period from the date of this Order,
Richard J. Gardecki shall provide notice to the
Director, Office of Enforcement, U.S. Nuclear
Regulatory Commission, Washington, DC 20555, of the
name, address, and telephone number of the employer,
within 72 hours of his acceptance of an employment
offer, involving licensed activities described in

paragraph 2, above.

The Director, Office of Enforcement, may, in writing, relax or
rescind any of the above conditions upon demonstration by Mr.

Gardecki of good cause.

In accordance with 10 CFR 2.202, Richard J. Gardecki must, and
any other person adversely affected by this Order may, submit an
answer to this Order, and may request a hearing on this Order,
within 20 days of the date of this Order. The answer may consent

to this Order. Unless the answer consents to this Order, the
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answer shall, in writing and under ocath or affirmation,
specifically admit or deny each allegation or charge made in this
Order and shall set forth the matters of fact and law on which
Richard J. Gardecki or other person adversely affected relies and
the reasons as to why the Order should not have been issued. Any
answer or request for a hearing shall be submitted to the
Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief,
Docketing and Service Section, Washington, DC 205s5. Copies also
shall be sent to the Director, Office of Enforcement, U.S.
Nuclear Requlatory Commission, Washington, DC 20555, to the
Assistant General Counsel for Hearings and Enforcement at the-
same address, to the Regional Administrator, NRC Region III, 799
Roésevelt Rd., Glen Ellyn, IL 60137, and to Richard J. Gardecki,
if the answer 6: hearing r&éueat is by a person other than
Richard J. Gardecki. If a person other than Richard J. Gardecki
requests a hearing, that person shall set forth with
particularity the manner in which his or her interest is
adversely affected by this Order and shall address the criteria
set forth in 10 CFR 2.714(4).

If a hearing is requested by Richard J. Gardecki or a person
whose interest is adversely affected, the Commission will issue
an Order designating the time and place of any hearing. 1If a
hearing is held, the issue to be considered at such hearing shall
be whether this Order should be sustained.
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Pursuant to 10 CFR 2.202(c)(2) (i), Richard J. Gardecki, or any
other person adversely affected by this Order, may, in addition
to demanding a hearing, at the time the answer is filed or
sooner, move the presiding officer to set aside the immediate
effectiveness of the Order on the ground that the Order,
including the need for immediate effectiveness, is not based on
adequate evidence but on mere suspic{on, unfounded allegations,

or error.

In the absence of any request for hearing, the provisions
specified in Section IV above shall be final 20 days from the
date of this Order without further order or proceedings. AN
ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE
EFFECTIVENESS OF THIS ORDER.

POR THE NUCLEAR REGULATORY COMMISSION

for Nuclear Materials safety,
Safeguards and Operations Support

Dated at Rockville, Maryland
this 4_1-7\. day of May 1993
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% UNITED STATES
§ NUCLEAR REGULATORY COMMISSION
; Gz WASHINGTON, D.C. 20555-0001
é
far April 19, 1996

IA 96-020

Mr. Juan Guzman
HOME ADDRESS DELETED
UNDER 2.790

SUBJECT: ORDER PROHIBITING UNESCORTED ACCESS OR INVOLVEMENT IN NRC-LICENSED
ACTIVITIES (EFFECTIVE IMMEDIATELY)

Dear Mr. Guzman:

The enclosed Order is being issued to you as a result of an NRC investigation
by the Office of Investigations (OI) which, in part, concluded that you
intentionally made false statements in your application for a security
clearance at the Calvert Cliffs Nuclear Power Plant, and deliberately
submitted false information to Baltimore Gas & Electric Company (BG&E). As
noted in the Demand for Information that the NRC issued to you on January 2,
1996, BG&E revoked your unescorted access authorization for the Calvert Cliffs
facility, and you were denied unescorted access to the protected area in
October 1994 after BG&E became aware, through an investigation by the
Immigration and Naturalization Service and State Department, that you were an
illegal alien who had received a passport under another name.

Your unescorted access to the plant initially had been granted by BG&E on
February 23, 1993, based, in part, on your submittal of a "green card" and
social security card during the initial interview process, both of which were
represented as authentic when, in fact, they were not. In addition, when
questioned by the licensee regarding an arrest record revealed during FBI
fingerprint checks, you repeatedly denied that the arrest record belonged to
you. Your falsification of NRC-required background information, as well as
your subsequent denials to the licensee, constitute a significant regulatory
concern.

The NRC regulations in 10 CFR 73.56 and 73.57 were established, in part, to
provide high assurance that individuals granted unescorted access to nuclear
power plants are trustworthy and reliable. Your actions in this matter did
not demonstrate trustworthiness and constitute a violation of the requirements
of 10 CFR 50.5, "Deliberate Misconduct," because you deliberately submitted to
BG&E information you knew to be incomplete or inaccurate in some respect
material to the NRC. Following your termination from employment at the
Calvert Cliffs plant, the NRC sent you a Demand for Information (DFI) on
January 2, 1996 which requested that you provide the NRC a response which:

(1) identifies whether you currently are employed by any company subject to
NRC regulation, and if so, in what capacity; (2) describes why the NRC should
permit you to be involved in licensed activities in the future or have
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Mr. Juan Guzman -2 -

confidence that you will comply with NRC requirements if currently employed in
an NRC-regulated activity, including requirements to provide complete and
accurate information; and (3) explains why the NRC should not conclude that
your actions in providing false information to the licensee were done
deliberately.

In your February 7, 1996 response to the DFI, you indicated that you were not
currently employed by any company subject to NRC regulation; at no time were
you cited for a procedure or safety violation while employed at Calvert
Cliffs; and that the sole reason you did not disclose that you were an i1legal
alien was your fear of deportation. You also admitted that you did
deliberately, but without malice or intent, deceive the licensee about your
work background and experience, but did so solely out of fear of deportation;
pointed out an inaccuracy in the DFI in that while you did apply for a
passport under another name, you never pursued the document; requested that,
1f the NRC decided to prohibit you from working for an NRC licensee,
consideration be given to the 15 months that had elapsed since your
termination; and noted that the Immigration and Naturalization Service granted
you legal resident status in the United States in January 1996.

Notwithstanding your response, the NRC has determined that to ensure
compliance with regulatory requirements, the enclosed Immediately Effective
Order is appropriate, to prohibit you for a period of five years from seeking
unescorted access to any NRC-licensed facility and prohibit your involvement
in NRC-licensed activities, for the reasons set forth in the enclosure.

Pursuant to Section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate, or conspires to violate,
any provision of this Order shall be subject to criminal prosecution as set
forth in that section.

Please note that you are required to respond to this Order, and should follow
the instructions specified in Section V of the Order when preparing your
response. Failure to comply with the provisions of this Order may result in
civil or criminal sanctions. Questions concerning this Order should be
addressed to Mr. James Lieberman, Director, Office .of Enforcement, who may be
reached at (301) 415-2741.

A copy of this letter and Order are being sent to Mr. Charles H. Cruse, Vice-
President-Nuclear Energy, Calvert Cliffs. BG&E is not required to provide a
response to the Order, but may do so, if it desires, within 30 days under oath
or affirmation. . :
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In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of
this letter, its enclosures, and your response will be placed in the NRC
Public Document Room (PDR).

Sincerely,

ames L. Milhoan
Deputy Executive Director for
Nuclear Reactor Regulation,
Regional Operations and Research

Docket Nos. 50-317; 50-318
License Nos. DPR-53; DPR-69

Enclosure: Order Prohibiting Unescorted Access
or Involvement in NRC-licensed activities
(Effective Immediately)

¢c w/encl:

Charles H. Cruse

Vice President - Nuclear Energy
Baltimore Gas & Electric Company
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) IA 96-020
MR. JUAN GUZMAN )

ORDER PROHIBITING UNESCORTED ACCESS OR
INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)
I

Mr. Juan Guzman was employed as a contractor by the Baltimore Gas & Electric
Company (BG&E) at the Calvert Cliffs facility (Licensee), which holds a
lTicense issued by the Nuclear Regulatory Commission (NRC or Commission)
pursuant to 10 CFR Part 50. The license authorizes the operati