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EXECUTIVE SUMMARY 

LEGAL OBSTACLES AND INCENTIVES 
IN THE 

SIX MIDDLE ATLANTIC STATES 
TO SMALL SCALE HYDROELECTRIC DEVELOPMENT 

Introduction I 

This executive summary describes the relationship of federal law 

and regulation to state law and regulation of small scale hydroelectric 

facilities. The executive summary also highlights important features 

of the constitutional, statutory, case law and regulations of each of 

the six Middle Atlantic States. In addition, this summary should serve 

as a concise overview of and introduction to the six detailed reports 

on the legal and regulatory systems of each of the Middle Atlantic 

States prepared by the Energy Law Institute. 

The summary and underlying reports it describes have been prepared 

by the Energy Law Institute of the Franklin Pierce Law Center for the 

Department of Energy pursuant to a contract between the Department and 

the Law Center. This contract requires examination of legal and insti- 

tutional obstacles and incentives to the development of small scale 

hydroelectric power in 19 northeastern states and in federal regulatory 

systems and development of rational and appropriate recommendations for 

change in these legal and regulatory systems. The contract also requires 

that economic research be performed so that the economic issues concern- 

ing small scale hydroelectric power are fully understood and new policy 

initiatives may properly reflect the economics of small scale hydro- 

electric power. These economic analyses are contained and will be con- 

tained in a series of economic papers. Three such papers are available 



at this writing. These papers describe, respectively, the basic 

economic issues involved in small scale hydroelectric development; the 

problem of the monopsony power of integrated electric utility systems 

and sales of power by small scale hydroelectric facilities to Lhese 

systems; and the potential contribution of small scale facilities to 

grid reliability. 

It should be noted that both the federal and the state regulatory 

environments are undergoing significant changes. Regril,ations of the 

Federal Energy Regulatory Commission under Title I1 of the Public 

Utility ~ e ~ u l a t o r ~  Policies Act of 1978 will defer considerable responsi- 

bility for regulating and developing a market for power generated by 

small scale hydro projects to state regulatory commissions. As changes 

are made, these changes will be set forth and analyzed in future works 

of the Energy Law Institute under its contract with the Department ~f 

Energy. 

I. Federal-State Relationships: 

The relationships of state regulatory systems to federal sys- 

tems is perhaps no more complex than in the areas of regulation of 

water resources and energy. To place the subsequent analysis of the 

regulatory systems of the six Middle Atlantic States.in proper con- 

text, it is necessary to discuss this series of unique Federal- 

State relationships. Fortunately in some areas "bright-line" 

allocations of functions have been delineated by the Courts and 

Congress or long standing administrative practices have made rela- 

tionships well understood. 

(a) Regulation of Water Resources 

Under the Federal Clean Water Act authority has been conferred 



on the appropriate state agencies to monitor and enforce various 

aspects of water quality. Under these provisions, appropriate 

statte agencies are the 'issuing authorities for 5 401 water 

quality certificates and 5 402;!'Point Source'' permits if required 

for the retrofitting or construction of a dam. From the stand- 

point of a clear delegation of authority to federal agencies, 

the Corps of Engineers is the issuing authority for 5 404 "Dredge 

and Fill" permits under the Clean Water Act when such permits are 

required. 

The relationship becomes less clearly delineated when the 

Federa& Energy. Regulatory Commission issues a license under Part 

I of the Federal Power Act. It is clear that the issuing author- 

ity!is the FERC, but as noted in the Energy Law Institute report 

on the Federal Regulatory Systems, FERC regulations require con- 

sultation with and clearance from certain state agencies prior 

to the issuance of the license. 

While state agencies have the "right" to consult with the 

developer 911d the FERC and even to formally intervene in a licens- 

ing proceeding, they cannot, independently of the FERC, halt 

construction or'operation of a project otherwise approved by the 

FERC. A possible execption to this last statement would be the un- 

usual situation where the developer was refused, for valid 

reasons, a 5 401 permit by the appropriate state agency and the 

FERC proceeded to issue the license. Under these circumstances 

a strong argument could be. made that the later enacted Federal 

Clean Water Act superseded the authority of the FERC to issue a 



l i c e n s e  under t h e  e a r l i e r  enac ted  p r o v i s i o n s  of  t h e  F e d e r a l  

Power Act .  On t h e  o t h e r  hand, i n  t h e  s i t u a t i o n  where a  S t a t e  

F i s h  and Game Agency seeks  t o  r e q u i r e  t h e  deve loper ,  who i s  
. .. , 

app ly ing  f o r  a FERC i i c e n s e ,  t o  c o n s t r u c t  expensive  f i s h  pas- 

s a g e s  and t h e  FERC does  no t  r e q u i r e  such d e v i c e s  a s  a  c o n d i t i o n  

o f  t h e  l i c e n s e ,  i t  i s  c l e a r  t h a t  t h e  s t a t e  agcncy h a s ' n o  powers 

o'r r i g h t s  o t h e r  than  t h o s e  of  formal  i n t e r v e n o r s  i n  l i c e n s i n g  

p roceed ings  o r  pe r sons  invblved i n  t h e  impact s t a t ement  p r o c e s s .  

The o t h e r  s a l i e n t  p o i n t  df  crinfusion 'i* f e d e r a l  -s t .a t ,~ ,  

r e l a t i o n s h i p s  on t h e  t e g u l a t i o n  of wa te r  r e s o u r c e s  i s  t h e  u s e  of  

t h e  ambiguous, and seemingly i n f i n i t e l y  m a l l e a b l e  term "naviga- 

b i l i t y " .  I f  a  p r o j e c t  is l o c a t e d  on nav igob lc  waterways,  a f f e c t s  

n a v i g a b i l i t y  o r  g e n e r a t e s  e l e c t r i c i t y  which would be  t r a n s m i t t e d  

i n  t h e  i n t e r s t a t e  commerce, t h e  FERC h a s  j u r i s d i c t i o n .  S e c t i o n  

210 of t h e  F e d e r a l  Power Act p rov ides  a  mechanism, a p p a r e n t l y  

l a r g e l y  ~ m ~ ~ s e d ,  whereby a  d e t e r m i n a t i o n  can bc ob ta ined  brom 

t h e  FERC as co whether  i t  w i l l  t a k e  " j u r i s d i c t i o n "  of a  p r o j e c t .  

S e c t i o n  210 p e r m i t s  t h e  f i l i n g  of a  d e c l a r a t i o n  of  i n t e n t  with 

t h e  FERC. I f  t h e  FEKC d e c l i n e s  t o  e x e r c i s e  j u r i s d i c t i o n ,  then  

"permission" i s  deemed t o  have been g r a n t e d  t o  c o n s t r u c t  ar.d 

o p e r a t e  t h e  p r o j e c t  i n  compliance w i t h  s t a t e  law. The d e c l a r a -  

t i o n  of i n t e n t  is  of l i t t l e  b e n e f i t  t o  t h e  s t a t e s  i n  view of t h e  

f a c t  few d e v e l o p e r s  involved i n  p r o j e c t s  which r a i s e  c l o s e  

q u e s t i o n s  of FERC j u r i s d i c t i o n  f i l e  such d e c l a r a t i o n s ,  and t h a t  

r e g u l a t o r y  l a g  which may ensue upon f i l i n g  t h e  d e c l a r a t i o n  

c r e a t e s  u n c e r t a i n t y  and de lay .  Some comfort  may be  t aken  i n  t h e  

f a c t  t h a t  of  t h e  some f i f t y  thousand dams i n  t h e  United S t a t e s ,  



o n l y  some t h r e e  thousand have e v e r  been s u b j e c t e d  t o  FERC 

( o r  p redecessor  FPC) l i c e n s i n g  p r o c e s s e s .  However, i t  should  

be noted t h a t m a n y  of t h e s e  dams were c o n s t r u c t e d  p r i o r  t o  
x 

1920 o r  a t  a  t ime when i t  was thought  t h e  Federa l  Power Act 

d i d  n o t  app ly .  Some a d d i t i o n a l  a s s u r a n c e  t o  s t a t e  a g e n c i e s  seek: 

i n g  t o  e x e r c i s e  what they  p e r c e i v e  t o  be  t h e i r  r e g u l a t o r y  respons i -  

b i l i t i e s  under s t a t e  law may a l s o  be  found i n  t h e  f a c t  t h a t  t h e  

FERC w i t h  i t s  p r e s e n t  docket  of  approximate ly  180 hydro l i c e n s -  

ing  m a t t e r s  and an average r e g u l a t o r y  l a g  of t h r e e  ( 3 )  y e a r s  

cannot p o s s i b l y  under take  t o  l i c e n s e  a l l  of  t h e  p o t e n t i a l  pro- 

j e c t s  under c o n s i d e r a t i o n .  

Federa l -S ta te  ~ e ' l a t i o n s h i ~ s  i n  t h e  Regu la t ion  of E l e c t r i c  Power 

There h a s  dcvclopcd over  a p e r i o d  of  s e v e r a l  years a d e l i c a t e  re- 

l a t i o n s h i p  between t h e  FERC ( fo rmer ly  FPC) and s t a t e  p u b l i c  u t i l i t y  regu- 

l a t o r y  commissions i n  t h e  r e g u l a t i o n  o f ' e l e c t r i c  power. I n  c e r t a i n  a r e a s  

t h e  r e l a t i o n s h i p  i s  w e l l  e s t a b l i s h e d  and c lea r . .  I n  o t h e r  a r e a s  t h e  r e l a -  

t i o n s h i p  remains u n s e t t l e d .  Of major importance t o  t h i s  r e l a t i o n s h i p  

a l s o  i s  t h e  enactment of t h e  P u b l i c  U t i l i t y  Regula tory  P o l i c i e s  Act of  

i 9 7 8  (PURPA) . 
The FERC h a s  c l e a r l y  e s t a b l i s h e d  j u r i s d i c t i o n  over  e l e c t r i c  u t i l i -  , 

t i e s  which t r a n s m i t  e l e c t r i c  energy i n  i n t e r s t a t e  commerce o r  s e l l  

e l e c t r i c  energy a t  wholesale .  Th i s  j u r i s d i c t i o n  ex tends  t o  r e q u i r -  

ing  such u t i l i t i e s  t o  m a i n t a i n  accoun t ing  r e c o r d s  pursuant  t o  a uniform 

system and r e g u l a t i n g  wholesa le  e l e c t r i c  r a t e s  and r a t e s  f o r  i n t e r s t a t e  ' 

t r a n s m i s s i o n  s e r v i c e s .  S t a t e  r e g u l a t o r y  commissions r e g u l a t e  t h e  r a t e s  

a t  which e l e c t r i c  energy i s  s o l d  at r e t a i l ,  t h e  e x e r c i s e  of eminent domain 
. . 



authority by public utilities except in connection with FERC licensed 

hydroelectric projects, and the construction of plant and transmission 

* 
and distribution lines and networks. By longstanding practice, the 

FERC and state regulatory commission exercise concurrent authority over 

accounting and certain management functions and practices and, in fact, 

a provision of the Federal Power Act provides that the FERC shall exer- 

cise these functions in aid of state regulation. 

The federal-state relationship becomes uncertairl in situations in- 

volving interconnection and wheeling. Interconnection invnlv~s the 

physical linkage of one electric system to another system, customer or 

user. It can have important advantages in planning for system capacity 

and avoiding construction costs for new capacity. Whccling is the 

transmission of electric energy from one point on a system over that 

system's transmission or distribution lines to another point on that 

system. Wheeling.services, if available, can be important to persons 

who desire to purchase energy from a remote generating facility. Prior 

to thc cnaetment of FURBA, 1 L  was rhe position of the FERC, supported in 

some measure by the courts, that the FERC did not have the power to com- 

pel wheeling by an electric utility. The FERC, prior to enactment of 

PURPA, did have the power to order interconnection upon proper appli- 

cation by an electric utility or state cnmmission and subject to a 

series of conditions as prescribed by § 202(b) of the Federal Power Act. 

* It should be noted that power plant construction may involve federal agencies 
other than the FERC, chiefly the Nuclear Regulatory Commission and the Environmental 
Protection Agency. However, the point is that FERC jurisdiction has not becn ex- 
tended to plant siting or eminent domain matters, matters which, until recently, 
were the exclusive province of state regulatory commissions. 



What remains largely untested is the power of state regulatory 

commissions to order large scale interconnection between electric 

utilities selling at wholesale and potential retail customers of 

those utilities. Similarly, it'is not clear what authority state 

commissions have to order wheeling intrastate over transmission 

lines which.also transmit energy to interstate markets. Should 

s t a t e  regulatory coilunissions have the power, free from any Eederal 

preemption, to o.rder interconnection and wheeling under .the circum- 

stances described above, such authority could be fashioned and em- 

ployed to provide greater access of small scale hydroelectric facili- 

ties to markets for their power. 

To some extent the relationships described previously will be 

changed by the new act (PURPA). Specifically, Title I1 of PURPA grants 

rulemaking to the FERC to delineate the relationship of small power 

producers which utilize renewable resources to integrated electric 

utility systems. Under the new act utility systems will be required 

to interconnect with small power producers, including small scale hydro- 

electric projects, and under certain circumstances will be required to 

wheel power from small scale producers to customers at wholesale. Much 

of the implementation of the act is left to rulemaking by'the FERC. 

The rates at which power is purchased and sold by small power producers 

will be determined by the state regulatory commissions pursuant to a 

standard or standards established by rule of the FERC. The FERC may 

also by rule exempt certain small scale producers from all or part of 

the requirements of state regulatory law. At this writing, it is not 

known how the FERC will exercise its power urider PURPA or how it will 

adjust its relationship with state regulatory commissions. Drafts of 



regulations are not scheduled before Spring of 1979 and the final 

regulations are due in November of 1979+ 

111. Summaries of Important Provisions of State Law in the Six Middle 
Atlantic States 

The following material is a state-by-state synopsis of the 

important provisions of the laws of the six Middle Atlantic states, 

' which have a bearing on small scale hydroelectric development. 



EXECUTIVE SUMMARY OF 
THE REGULATION OF SMALL DAMS 

IN DELAWARE 

I. WATER LAW 

A Delaware riparian owner who privately owns land bordering upon 

a navigable watercourse holds title to the low water mark. The bed 

beneath a navigable watercourse is owned' by' the state. If the water- 

course is not navigable, then a riparian owner holds title to the center 
. . . . 

of the watercourse. , .. . . 

Navigability is defined by some minimum standard of navigation. 

However, Delaware has never adopted a specific definition by statute 

or common law. Delaware courts have taken judicial notice that certain 

rivers are obviously navigable. 

Ownership and use of flowing water is a more complex matter. 

Delaware courts have rejected the natural flow doctrine and appear to 

have adopted a standard of reasonable use. Public rights of naviga- 

tion and fishing have been recognized. The riparian owner who owns 

land to the low water mark of a navigable river must allow public 

use of the water to the high water mark. Reasonable use also implies 

various private use rights. Riparian owners have been allowed to build 

obstructions, without state permission, when they own the land beneath 

the water. 

The most significant private right emanates from the Mill Dam Act. 

This Act allows any person to erect a dam on a non-navigable stream as 

long as he is a riparian owner who owns land abutting at least one 

side of the stream. The Mill Dam Act does not allow a riparian owner to 

erect a dam to the injury of any other lawful upstream dam. Only the 
1 

height of the dam is subject to outside control, determined by a court- 

appointed group of five impartial landowners. 



An additional area of interest to dam builders is the measure of 

liability for breach. If a dam breaches, liability for ensuing damage 

would be determined by a common negligence standard. 
, , . . 

DIRECT REGULATION 

The Public Service Commission regulates all public utilities 

that generate electric power. one significant exception are municipal 

electric companies .' 
Public utilities subject to Commission jurisdiction must file 

fbr a certificate of public convenience and necessity LUL ir1iLla.l. opera- 

tion. This certificate must include the proposed tariLf. The Commls- 

. sion then determines a reasonable rate. In addition to rate determina- 

tion, the Commission also has exclusive and original supervision and 

regulation of public utility property rights, equipment, facilities and 

franchises. 

While many states grant public utilities broad eminent domain 

powers, Delaware does not. Non-municipal utilities have condemnation 

power only for erecting, constructing and maintaining wires or lines for 

transmission. Only a municipal clcctric eompany has the col~s~i~uLiu~~al, 

and statutory authority to condemn property for the actual construction 
. . ,  

of a hydroelectric dam. 

The Department of Natural Resources and Environmental Control 

serves as a central agency with broad regulatory powers over dams. Most 

of thc rcgulation occurs through the various divisivns within the 

Department. 

One such branch is the Division of Environmental Control. DEC 

statutory authority over water pollution and ground water mandates that the 

developer obtain a permit if he/she wishes to build a dam across a 



n a v i g a b l e  wa te rcourse .  The c o s t  of  t h e  permit  p rocess  may be a s s e s s e d  

t o  t h e  deve loper .  

No s p e c i f i c  a p p l i c a t i o n  form i s  r e q u i r e d ,  b u t  v a r i o u s  s t a n d a r d s  

c o n t r o l  t h e  decision-making p r o c e s s  of t h e  S e c r e t a r y  of t h e  Department. 

No permit  t o  b u i l d  a  SSH dam may be  g r a n t e d  u n l e s s  t h e  county o r  munici-  

p a l i t y  having j u r i s d i c t i o n  h a s  f i r s t  approved t h e  a c t i v i t y  i n  accordance 

w i t h  i t s  zoning r e g u l a t i o n s .  I f  t h e r e  i s  no l o c a l  problem, then  t h e  

S e c r e t a ~ y  u ~ a k r s  lrls d e c i s i o n  on r h e  b a s i s  of  v a r i o u s  r u l e s  and regu la -  

t i o n s .  Var iances  may be g ran ted  by t h e  S e c r e t a r y  t o  circumvent t h e s e  

r u l e s .  

F i n a l  d e c i s i o n s  of t h e  Secre ta ry .may  be appealed t o  t h e  Environ- 

mental  Appeals Board. F u r t h e r  a p p e a l s  t o  S u p e r i o r  Court may be i n ' i t i a t e d  
I r 

by any aggr ieved person.  However, such a n  a p p e a l  does  n o t  a u t o m a t i c a l l y  

s t a y  a d e c i s i o n  of  t h e  SecieLa~y. 

The Department i s  v e s t e d  w i t h  broad enforcement powers. Some of t h e  

p e n a l t i e s  f o r  non-compliance w i t h  Department r e g u l a t i o n s  i n c l u d e  f i n e s ,  

c e a s e  and d e s i s t  o r d e r s ,  and t h e  s e a l i n g  of non-complying equipment. I f  a  

SSH dam d e p l e t e s  a n  e x i s t i n g  u s e  of  w a t e r ,  t h e  o p e r a t o r  may be r e q u i r e d  

t o  r e p l a c e  t h e  wa te r  supply  f r e e  of cha rge  o r  p rov ide  an  a l t e r n a t i v e  

source .  Such p e n a l t i e s  may be enforced  by t h e  S e c r e t a r y ,  h i s  Environ- 

menta l  P r o t e c t i o n  O f f i c e r s  o r  t h e  At torney General .  

The Department i s  a l s o  r e s p o n s i b l e  f o r  enforcement of t h e  Wetlands 

A c t .  A wetland i s  any l and  above t h e  mean low wate r  e l e v a t i o n  t h a t  i s  a  

bank, marsh, swamp, meadow, f l a t  o r  o t h e r  low land  s u b j e c t  t o  t i d a l  

a c t i o n .  A developer  may determine t h e  a p p l i c a b i l i t y  of t h e  Wetlands 

Act by c o n s u l t i n g  we t l ands  maps t h a t  a r e  kep t  a t  t h e  Department and con- 



c l u s i v e l y  d e f i n e  Delaware ' s  wet land a r e a s .  

Development w i t h i n  a  we t l ands  a r e a  t r i g g e r s  a  more d e t a i l e d  pe rmi t  

r equ i rement .  F a c t o r s  which c o n t r o l  t h e  i s s u a n c e  of a  pe rmi t  by, t h e i  
. . 

S e c r e t a r y  i n d i c a t e  t h a t  a  c o s t - b e n e f i t  a n a l y s i s  w i l l  be employed.. , 

State-owned l a n d  may be l e a s e d  o r  conveyed i n  f e e  s imple  by t h e  

S e c r e t a r y .  The Depar tmen t . a l so  h a s  a  l i m i t e d  power of  eminent domain. 

Lands may be  a c q u i r e d  f o r  r e c r e a t i o n  o r  s t a t e  pa rks .  . . 

Another agency w i t h  j u r i s d i d t i o n  which t r a n s l a t e s  i n t o  a  pe rmi t  

requirement  i s  t h e  Delaware R ive r  Bas in  Commission, formed p u r s u a n t , t o  a  
' . 

compact between Delaware, New J e r s e y ,  New York, Pennsyl.vania and. \he 

Uni ted  S t a t e s .  The Delaware R ive r  Bas in  Commission.has j u r i s d i c t i o n  o v e r  
'1 . 

t h e  Delaware Bas in ,  which i n c l u d e s  a l l  a r e a s  of  d r a i n a g e  i n t o - t h e  Dela- 

ware R ive r ,  Delaware Bay and t h e i r  t r i b u t a r i e s .  No p r o j e c t  h a v i n g - a  sub- 
, .' 

s t a n t i a l .  e f f e c t  on t h e  wa te r  r e s o u r c e s  of t h e  Delaware t3asi.n s h a l l  be 

under taken u n l e s s  f i r s t  submi t t ed  t o  and approved by t h e  Delaware R ive r  . , 

Basin  Commission. There  a r e  s p e c i f i c  and numerous e x c e p t i o n s .  Adminis t ra-  

t i v e  agreements  may be e n t e r e d  i n t o  t o  avo id  d u p l i c a t i o n  o f  r equ i rement s  

imposed by a  s t a t e  o r  l o c a l  agency.  S p e c i f i c  forms and numerous r e g u l a -  

t i o n s  govern t h e  pe rmi t  p r o c e s s  f o r  SSH p r o j e c t s .  

Local  zoning h a s  a  s i g n i f i c a n t  d i r e c t  . . impact on SSH development. 

Zoning r e g u l a t i o n s ,  which a r e  d e f e r r e d  t o  i n i t i a l l y  by b o t h  t h e  P u b l i c  
1 

S e r v i c e  Commission and t h e  Department of N a t u r a l  Resources  and Environ- 

men ta l  Con t ro l ,  may r e g u l n t c  and r e s t r i c t  t h e  h e i g h t  and s i z e  of  s t r u c t u r e s  

and t h e  l o c a t i o n  and u s e  of  b u i l d i n g s ,  s t r u c t u r e s  and l a n d .  These r e g u l a -  

t i o n s  a r e  employed by numerous c i t i e s ,  towns and  ela aware's t h r e e  c o u n t i e s .  

The C o a s t a l  Zone Act may a l s o  t r i g g e r  d i r e c t  r e g u l a t i o n  of a  SSH 



p r o j e c t  i n  t h e  u n l i k e l y  even t  t h a t  a  dam would be b u i l t  n e a r  t h e  c o a s t .  

Any new manufactur ing u s e  which i n c l u d e s  SSH i n  t h e  C o a s t a l  Zone would 
i 

be r e q u i r e d  t o  o b t a i n  a  permit  from t h e ' o f f i c e  of Management, Budget and 

Planning.  The C o l s t a l  Zone is a  l i m i t e d  a r e a  d e f i n e d  by s t a t u t e .  

111 . . INDIRECT 'REGULATIONS 

The newly o rgan ized  Delaware Energy O f f i c e  i s  involved i n  f o s t e r i n g  

r e s e a r c h ,  development and use  of renewable energy r e s o u r c e s .  DEO i s  

p r e s e n t l y  involved i n  a n a l y s i s  of r e g u l a t o r y  d e l a y  i n  t h e  s i t i n g  of 

energy f a c i l i t i e s .  A s  a n  in fo rmat ion  r e p o s i t o r y  of energy law, DEO may 

soon b e n e f i t  deve lopers  who s e e k  in fo rmat ion  about  t h e  r e g u l a t o r y  p rocess .  

I n d i r e c t l y ,  SSH deve lopers  should  b e n e f i t  from DEO r e c o r n e n d a t i o n s  f o r t h e  

e l i m i n a t i o n  of  p r o c e s s e s  which c a u s e  d e l a y  and i n c r e a s e d  c o s t s  i n  t h e  s i t e  

. s e l e c t i o n ,  c o n s t r u c t i o n  and o p e r a t i o n  of  energy f a c i l i t i e s .  Such recom- 

mendations a r e  r e q u i r e d  by s t a t u t e .  

Another i n d i r e c t  c o n s i d e r a t i o n  f o r  SSH development i s  t h e  e x i s t e n c e  

of p r o t e c t e d  h i s t o r i c  s i t e s .  H i s t o r i c  s i t e s  recognized by Delaware a r e  

l i s t e d  i n  t h e  F e d e r a l  R e g i s t e r .  

I V .  FINANCIAL CONSIDERATIONS 

The P u b l i c  S e r v i c e  Commission imposes a  y e a r l y  f e e  on p u b l i c  u t i l i t i e s  a 

(no t  inclu 'ding municipal  e l e c t r i c  companies) of two m i l l s  p e r  d o l l a r  of g r o s s  

o p e r a t i n g  revenue.  A r e p o r t  of  t h e  u t i l i t y ' s  g r o s s  o p e r a t i n g  revenue f o r  

t h e  immediately preceding y e a r  must be  submit ted  w i t h  a  check f o r  t h e  two 

m i l l  assessment  on o r  b e f o r e  March 31  of each yea r .  The Commission may 

a l s o  impose o t h e r  cha rges  and f e e s  f o r  f i l i n g ,  copying,  i n s p e c t i o n ,  e t c . ,  

s o  long a s  such c o s t s  do n o t  exceed one p e r c e n t  (1%) of  t h e  p u b l i c  

u t i l i t y ' s  g r o s s  o p e r a t i n g  revenues .  



A p u b l i c  u t i l i t y  must o b t a i n  an  unexpired l i c e n s e  from t h e  Depart-  

ment of Finance.  An unexpired l i c e n s e  i n i t i a l l y  c o s t s  f i f t y  d o l l a r s  ($50). 

Year ly  renewals  a r e  o b t a i n e d  by paying a  sum equa l  t o  one (1)  m i l l  on 

each d o l l a r  of g r o s s  r e c e i p t s .  ~ u n i c i ~ a . 1  E l e c t r i c  Companies a r e  Gempt 
from t h e  l i c e n s e  t ax .  

An a d d i t i o n a l  t a x  r a t e  of f i v e  p e r c e n t  (5%) on g r o s s  r e c e i p t s  must 

be paid by a l l  electric company dd stri h ~ ~ t n r s  i n r l  iirling ml.lnicipalit;ies. 

S a l e s  of e l e c t r i c i t y  f o r  r e s a l e  a r e  n o t  s u b j e c t  t o  t h i s  t a x .  Even though 
. . . .. , .. . 

t h e  u t i l i t y  pays t h i s  t a x  t o  t h e  s t a t e ,  t h e  t a x  i s  passed on t o  t h e  con- 

sumer by means of a n . a d j u s t m e n t  t o  t a r i f f .  Gross r e c e i p t s  r e c e i v e d  by 

a d i s t r i b u t o r  from r e s i d e n t i a l  cus tomers  a r e  exempt from t h i s  t a x .  

P u b l i c  u t i l i t i e s  must  a l s o  pay l o c a l  r e a l  p r o p e r t y  t a x e s - o n  t h e i r  

l a n d ,  b u i l d i n g s ,  ' improvements and s p e c i a l  be t t e rments .  S p e c i a l  b e t t e r -  

ments and improvements a r e  s p e c i f i c a l l y  d e f i n e d  by s t a t u t e .  F e d e r a l ,  

s t a t e  o r  l o c a l  government p r o p e r t y  and a l l  t a n g i b l e  and i n t a n g i b l e  personal  

p r o p e r t y  are n o t  s u b j e c t  t o  l o c a l  real  p r o p e r t y  t a x e s .  

Dy i s s u i n g  Lo~ids ,  t h e  Department of Community A f f a i r s  and Economic 

Development a s s i s t s  i n  f i n a n c i n g  p r o j e c t s  i n  a r e a s  where t h e r e  i s  sub- 

s t a n t i a l  unemployment, s e a s o n a l  o r  c y c l i c a l  unemployment, o r  where t h e  * 

environment is i n  danger of p o l l u t i o n .  A SSHpro jec t  could  have a  sub- 

s t a n t i a l  i n d i r e c t  e f f e c t  on unemployment. I f  aSSH p r o j e c t  could  f u l f i l l  

one o f  t h e  unemployment r equ i rements ,  such p r o j e c t  could  a p p l y  f o r  up t o  

t h r e e  ( 3 )  m i l l i o n  d o l l a r s  i n  funds  backed by t h e  f u l l  f a i t h  and c r e d i t  

of  t h e  s t a t e .  



Flow Diagram of kegulation of 
Small Dams in Delaware 

PROJECT 
J. 

I. OWNERSHIP 

- Does the developer have the legal right to use the flowing water? 
- Does the developer own one or both banks of the waterway? 
- Is the waterway navigable or non-navigable? 

11. IF NAVIGABLE: v IF NON-NAVIGABLE: 
State owns,bed in trust and Developer owns bed if he owns both 
rights to flowing water. banks. Developer has right to use 

I & flowing water. 
.Appeal to Waterway found Developer who owns one bank may 
otatc court* non-navigable ueilize Mill Dam Act. 

.1 Waterway 
found I navigable 

L .L 
Apply to Secretary of Department of 
Natural Resources~and Environmental 
Control for. grant or lease authoriz- 
ing u'se of trust resources. 

Approve enied 

\L - File wr.i.tten petition 
with Superior Court 

- Give notice to all 
affected landowners 

- Court app6ints commis- 
sioners to determine 
height of'dam and damages 

- Pay damages 

1. 
111:. DETERMINE: effect of local zoning laws and ordinances which regulate the 

height and size of structures and the location and use of buildings, structures 
and land. 

~ ~ ~ e a l  to board of adjust- 

t ment superior court, etc. 

Appeal successful unsuccessful 

JI 
Public utility is subject to regulation 
by the Public Service Commission and 
must file for Certificate of Public 
Convenience and Necessity 

Municipal electric company 
is exempt from Public Ser- 
vice Commission regulation 

I 



i \ - 16  - 

Approved Denied --> Appeal t o  

< S u c c e s s f u l  Unsuccessful  

V.  DETERMINE: e f f e c t  on o t h e r  i n t e r e s t s  and app ly  f o r  necessa ry  pe rmi t s  from 
q % 

a p p r o p r i a t e  a g e n c i e s .  

- Permi t  from S e c r e t a r y  of  Department of  Na tu ra l  Resources and 
Environmental  Con t ro l  pursuan t  t o  Wetlands Act and s t a t u t o r y  
r e g u l a t i o n s  of  D i v i s i o n  of Environmental  Con t ro l  and D i v i s i o n  
o f  Fish and W i l d l i f e  - Per~uiL 1 L U ~ I I  Delaware' Rlver Basin Compact Commission i f  p r o j e c t  
w i t h i n  Delaware Kiver Basin 

- Permi t  from O f f i c e  of Management, Budget and P lann ing  i f  
' 

p r o j e c t  w i t h i n  Coas ta l  Zone 
- Permiss ion  from Governo=' to  develop i n  a p r o t e c t e d  h i s t o r i c  

/ I  

Approved i e d  ~-> Appeal t o  Environmental  

I Appeals Board and /o r  
Super io r  Court  

S u c c e s s f u l  Unsuccessful  

.1/ . .  . 

V l .  Cons t ruc t ion ,  Uperat ion and Maintenance of  Dam 
. . 

- Comply w i t h  c o n d i t i o n s  of p e r m i t s  
- P u b l i c  u t i l i t i e s  must comply w i t h  r e g u l a t i o n s  of  P u b l i c  s e r v i c e  

Commission 
- Obtain  l i a b i l i t y  i n s u r a n c e  f o r  dam breach  
- Consider  t a x  and l o a n  programs f o r  v i a b i l i t y  of p r o j e c t  



EXECUTIVE SUmARY OF 
THE 2EGULATION OF SMALL SCALE DAMS 

IN MARYLAND 

I. WATER LAW 

A. A Developer Must Acquire The Right To Use The Flowing 
Water, Banks and Streambed At The Proposed Dam Site. 

Maryland follows the riparian theory of water law. This theory 

holds chat there exist private rights in the tlowing water of a river 

or stream, vested in those landowners whose lands border the river or 

,stream. A developer must,acquire the abutting land on both sides of the 

river to acquire the necessary 'flowage rights for the proposed dam. 

In addition to obtaining the requisite interests in the banks of a 

stream, a developer must be able to utilize the streambed: Ownership of a 

stcea~uuberl L u r ~ l s  upvn a determination of whether a watercourse is navigable 

or non-navigable. Title to the bed of a navigable waterway is held by the 

State for use by the public. Title to a non-navigable waterway bed is 

held by the respective riparian owners. In those circumstances, title is 

deemed to follow the abutting property line and to extend to the middle of 

the stream. If a developer acquires the abutting property on both sides 

of a non-navigable waterway, he would be deemed owner of the respective 

part of the bed. The riparian owner on a navigable waterway acquires 

certain rights which include the right of access to the navigable waters, 

the right to build piers, wharfs, docks and other improvements to the 

line of navigation, the right to reclaim land, and the right to accretions 

to his lands. A developer with ownership of the property abutting both 

sides of a navigable waterway would still have to acquire the right to 

use the underlying bed at the proposed site. The state may grant a land 

pqtent to a developer seeking to use the bed of a navigable waterway, 



The Maryland Court  of Appeals has  h e l d  t h a t  a  waterway i s  nav igab le  

when .it is used o r  i s  s u s c e p t i b l e  of be ing  used i n  i t s  o r d i n a r y  c o n d i t i o n  

a s  highways of commerce over  which t r a d e  and t r a v e l  a r e  o r  may be  conducted 

i n  t h e  customary modes of  t r a v e l  and t r a d e  on wa te r .  Th i s  d e f i n i t i o n  i s .  

s i m i i a r  t o  t h e  "nav igab le  i n  f a c t "  d e f i n i t i o n  adopted by t h e  Federa l  :govern- 

men t . 
B. Reasonable Use . . 

The p r o p e r t y  r i g h t  t h a t  a t t a c h e s  t o  r i p a r i a n  l and  i s  a  r i g h t  t o  i ts  

" reasonab le  use." Reasonableness  is  a  q u e s t i o n  of  f a c t  t o  be  determined 

under t h e  c i rcumstances  of each c a s e  measured by t h e  importance of t h e  use  

one t h e  one hand and t h e  g r a v i t y  of  t h e  e f f e c t s  t o  o t h e r  r i p a r i a n s  on t h e  

o t h e r .  Every r i p a r i a n  owner i s  .bound t o  u s e  .this'common r i g h t  s o  a s  no t  

t o  i n t e r f e r e  w i t h  a n  e q u a l l y  b e n e f i c i a l  enjoyment .of  i t  by o t h e r  r i p a r i a n s .  

C.  P u b l i c  T r u s t  D o c t r i n e  

D e s p i t e  r e f e r e n c e s  i n  s e v e r a l  c a s e s  about  ho ld ing  t h e  l and  f o r  ' the  

p u b l i c  b e n e f i t ,  Maryland does  n o t  have a  P u b l i c  T r u s t  Doc t r ine .  

11. RELEVANT STATUTORY LAW PERTAINING TO REGULATION OF A HYDROELECTRIC FACILITY 

A.  A Developer Must Obta in  a  C e r t i f i c a t e  of P u b l i c  Convenience and 
Necess i ty  f o r  t h e  C o n s t r u c t i o n  of  t h e  F a c i l i t y  Before Cons t ruc t ion  
May Begin. 

No c o n s t r u c t i o n  of a  g e n e r a t i n g  s t a t i o n  o r  any overhead t ransmiss2on 

l i n e .  des ighed t o , c a r r y  a  v o l t a g e  i n  e x c e s s  of 69,000 v o l t s  may be commenced 

i n  Maryland by an e l e c t r i c  u t i l i t y  wi thou t  having f i r s t  o b t a i n e d  from t h e :  

P u b l i c  S e r v i c e  Commission a  C e r t i f i c a t e  of  P u b l i c  Convenience and Necess i ty .  

The Commission h o l d s  a  p u b l i c  hea r ing  t o  c o n s i d e r  each a p p l i c a t i o n  f o r  a  

C e r t i f i c a t e  o f  P u b l i c  Convenience and Necess i ty  i n  t h e  a r e a  i n  which any 

p o r t i o n  of t h e  c o n s t r u c t i o n  of  an  a p p r o p r i a t e  s i z e  p l a n t  is  proposed t o  be  

l o c a t e d .  Not ice  of t h e  p u b l i c  h e a r i n g  i s  given t o  a l l  p e r m i t t i n g  agenc ies .  

Each may p a r t i c i p a t e  and modify t h e  d e c i s i o n  of  t h e  P.S.C. Under Maryland 

law, an  e l e c t r i c  u t i l i t y  does n o t  i n c l u d e  a  person o r  e n t i t y  g e n e r a t i n g  power 



for his own consumption. Electric utilities must submit to rate, account 

,and serblce regulation by the P.S.C. 

B. Use and Appropriation permit 

1.t is the policy of the State of Maryland, in ,order to congerve, 

protect and use water resources in accordance with the best interests of 

the people of Maryland, to control, so far as possible, the appropriation 

and use of surface and underground water. To implement this policy, 

every person is required to obtain a permit from the Department of Natural 

Resources to appropriate or use, or begin to construct any plant, building 

or structure which may appropriate or use any waters of the state. This 

permit is obtained upon wr'itten application to the Department. 

There exist two exemptions to this permit requirement. First no 

permit is needed to use water for domestic and farming purposes; to use 

water for an approved water,supply of any municipality if the use was in 

effect on July 1, 1969. Secondly, the permit requirements do not apply 

.if,.an . . application has been made for a Certificate of Public Convenience 

and Necessity to the Public Service Commission in connection with power 

plant construction involving use or diversion of waters of the state. 

C. .Repair and Reconstruction Permit 

It is state policy to promote public safety and welfare, and control 

and supervise so far as is feasible, construction, reconstruction and 

repair of dams,.reservoirs and other waterworks in any waters of the 

state. A developer would be required to obtain a permit from the Depart- 

ment of Natural Resources to construct, reconstruct, or repair.any.dam, 

reservoir, or waterway obstruction or make, construct, or permit to be 

made.or constructed, any change or addition to any dam, reservoir or 

waterway. Only a developer using the power himself must obtain this permit. 



Electric utilities require no permit. 

D. County and Local Zoning 

A developer who is not an electric utility must obtain county and 

local zoning or land use permits. Electric utilities are :exempt from this 

requirement . 

111. MARYLAND ENVIRONMENTAL REGULATION 

An electric utility which has obtained'a Certificate of Public Con- 

venience and Necessity will be presumed to have complied with all state 

environmental requirements. These include water quality criteria, dam 

safety requirements, wetlands protection, Wild and Scenic Rivers designa- 

tion and flood plain management protection. ' A non-utility developer 

must confront and surmount each of these obstacles individually. 

'IV. FINANCIAL CONSIDERATIONS 

A. Taxation 

The main taxes levied by the state are property tax, income tax, and 

sales and use tax. Instead of a tax on income, utilities'are subject to 

a gross receipt tax at a rate of two percent of the gross operating 

earnings. Retail sales of electricity are taxed at five percent with a 

deduction allowed for the fuel rate adjustment. Real property which 

consists of, land and buildings is assessed at fifty percent of fair market 

value. Machinery and equipment are considered personal property and are 

assessed at one hundred percent depreciated value. 

There might also be local taxes for which a hydroelectric. facj,l.ity 

might be liable. 

B. Loan Programs 

The Department of Economic and Community Development was established 

by the Maryland legislature to encourage the location in the state of new 

industrial enterprises and to expand existing ones, This Department, 
. , 



c o n s i s t i n g  of  seventeen a g e n c i e s ,  commissions and d i v i s i o n s ,  h a s  a n  

e x p r e s s  purpose of  p rov id ing  money and c r e d i t  t o  approved a n d , d e s e r v i n g  . . 

a p p l i c a n t s  f o r  t h e  promotion,, development o r  conduct of a l l  k i n d s  of 

b u s i n e s s  a c t i v i t y  i n  t h e  s t a t e ,  when and t o  t h e  e x t e n t  t h a t  such money 

and c r e d i t  i s  n o t  o t h e r w i s e  r e a d i l y  a v a i l a b l e .  

C. River  Basin Compacts 
. 6 .  . .. . . 

Maryland has  a membership i n  two r i v e r  b a s i n  compacts: t h e  Potomac 
. . . . 

River  Basin Compact and t h e  Susquehanna River  Basin Compact. While t h e s e  

commissions a r e  p r i m a r i l y  concerned w i t h  f lood  c o n t r o l  and p o l l u t i o n  
. . . . . . .  . t . .  . 

r e d u c t i o n  and c o n t r o l ,  they  might be concerned w i t h  a new h y d r o e l e c t r i c  
. . 

, . " a .  ., 0 - 
f a c i l i t y  i n  t h e i r  r i v e r  b a s i n .  A deve loper  should  check w i t h  t h e  com- 

' . .  , . .' . . . . . . L , . 

missi.on i f  h i s  proposed p r o j e c t  is i n  one of t h e  r i v e r  b a s i n s .  
. . 



FLOW DIAGRAM OF REGULATION OF 

SMALL DAMS I N  MARYLAND 

PROJECT 

C 
I. OWNERSHIP 

- Does t h e  d e v e l o p e r  have l e g a l  r i g h t  t o  t h e  u s e  of f lowing water?  

- Does t h e  deve loper  own bo th  banks of t h e  waterway? 

- Is t h e  waterway n a v i g a b l e  o r  non-navigable? 

IF NON-NAVIGABLE: 

4 - . S t a t e  ho lds  b'ed and w a t e r s   peal t o  ~ e v e l ? p &  owns b e d .  i f  
f.or u s e  o f  t h e  p u b l i c  (no S t a t e  cour t '+  he owns bo th  banks . ' 

p u b l i c  t r u s t  d o c t r i n e )  1 

Acquire r i g h t  t o  u s e  bed: 
s t a t e  may g r a n t  a l a n d  . 

p a t e n t  t o  t h e  deve loper  

1 4 
111. W i l l  Power Be Used by Developer o r  Sold  t o  Wholesale o r  Reta i l .  Customers? 

Used by Developer ~ e t a i l e d  o r  Wholesaled 

I V .  Apply. t o  Dept. of  N a t u r a l  Resources Apply t o  P u b l i c  S e r v i c e  Commission 
f o r  Permit  t o  Use S u r f a c e  Waters.  f o r  C e r t i f i c a t e  of  P u b l i c  Conven- 

i e n c e  and Necess i ty  (2 y e a r s  p r i o r  
- Comply w i t h  dam s a f e t y  requirements .  t o  Const r t ic t ion)  . 
- Comply w i t h  wa te r  q u a l i t y  r e q u i r e -  - P u b l i c  h e a r i n g  r e q u i r e d  and a l l  

ments. p o s s i b l e  p e r m i t t i n g  a g e n c i e s  
p a r t i c i p a t e  i n  t h e  proceeding i n  
ii "one s t o p  1Scensing" f a s h i o n .  
A l l  .have t h e  power t o  modify t h e  
d e c i s i o n .  

PERMIT PERMIT APPEAL TO 
APPROVED DENIED - STATE COURT 

- Comply w i t h  r a t e  and account  

I 
Regula t ion .  

- Pay environmental  s u r c h a i g e  per  
KWH t o  Environment T r u s t  Fund. 



- Comply with dam safety regulations. 

- Comply with flood plain regula- 
t ions. 

CERTIFICATE 

GRANTED . DENIED \ 
\ 

STATE COURT 

V. Comply with Maryland Environmental Law. 

- State and private wetlands protection by the ,Dept; of Natural Resources 
(utilities exempt if granted certificate of convenience ,and necessity) 

. . . . 

- Comply with fish ladder requirements (exemption for pre-1955 monetary 
compensation agreements). 

- Check Wild and Scenic River designation (Anacostia, Deer Creek, Monocacy, 
Pauxtent, Pocombe, Potomac, Severn and Wisomico Kivers). Permit required 
by the Department of Natural Resources for dam thereon. 

- Comply with regulations of the Division of Archaeology (exemption for 
utilities). 

I 
VI. Obtain County and Local Zoning Permits. 

- Utilities which have obtained certificates.of public convenience and neces- 
sity are exempt from this requirement. 

VII. Obtain Permit from RTver.Basin Compact. 
. . 

- If the facility is located on the Potomac or Susquehanna Rivers or 
withiti 'their river' basins, a permit may be required for a hydroelectric 
facility to be built. 



EXECUTIVE SUMMARY OF --- 
THE REGULATION OF SMALL DAMS 

IN NEW JERSEY 

I. WATER LAW 

A. Requisite Property Interests 

As a preliminary matter the developer must acquire the right to use . . 
the flowing water, banks and streambed at his proposed site. 

. - . . ; .  .; . - c.,, 
New Jersey follows the riparian theory of water law. Under this 

theory, private rights in the flowing water of a river or stream are 
. '. 

vested in the landowners whose lands border the river or stream. Ripari- 

anism constitutes a cost to the developer inasmuch as the right to the use 

of the flowing water at his proposed site is dependant upon the acquisition 

of property inrerests in both sides of the waterway. 

In addition to obtaining the requisite interests in the banks of a 

stream, the developer must bc able to utilize,the .streambed. Ownership of a 

streambed turns upon a determination of whether a watercourse is tidal or non- 

tidal. Title to the underlying land of a waterway which is subject to the ebb 

and flow of the tide is held by the state. Title to the bed of all other 

streams is held by the respective riparian owners. In this latter circumstance, 

the title of an individual proprietor follows the lines of his abutting 

estate and extends to the middle of the stream. 

If the developer proposes to locate his facility on a non-tidal 
f 

stream, he must acquire the requisite property interests, i.e., banks 

and streambed from the appropriate riparian proprietors. If he proposes 

to locate it on a tidal stream, ,he must obtain the necessary interests in 

the banks of the stream from the abutting landowners and must purchase or 

lease the bed from the state. 



2. The Public Right of Navipation 

If a given river or stream is used, or sLsceptible to being used, 

as a highway of commerce, then it is deemed to be "navigable" and subject 

to a "superior public easement of passage." A determination that a 

waterway is navigable operates as a constraint on i,ts.utilization; a 

particular use must not seriously interfere with the "pub1.i~ easement." 

A developer who locates his facility on a navigable river or stream is 

su6j ected to substantial additional regulation. 

3. .The Nature of the Property Right in Flowing Water 

The private property rights which obtain in rivers and streams are 

confined to the use of the flowing water. In New Jersey, the use of a 

watercourse is limited by the "natural flow doctrine." The doctrine 

essentially provides that each riparian proprietor is entitled to have 

the stream flow by his land-free from any unreasonable diminishment 

of quantity or unreasonable diminution in quality. Each riparian 

may use the water for either natural or artificial purposes so long 

as he does so on his own land. In the event that a riparian owner 

materially affects either the quantity or quality of a stream, another 

proprietor may bring an action against him regardless of whether or 

not any actual injury or damage has resulted. 

Another theory of water law which has influenced the New Jersey 

courts in recent years is the "reasonable use doctrine." Under this 

theory, a riparian proprietor may utilize the water of a flowing stream 

on either riparian or non-riparian land, so long as his use does not 

t1 unteasonahly".,aff~ect the rights of other riparians along the stream. 

1, 
~easonab1eness'"'~s a question of fact to be determined under the 

,'* 
circumstances of .each case measured by the importance of the use on the 



one hand and the gravity of the effects to other riparians on the other. 

Unlike the natural flow doctrine, in order for an action to be maintained 

under "reasonable use" an aggrieved riparian must demonstrate actual 

damage. 

New Jersey has expressly adopted the rule of reasonable use in 

stream pollution cases. The influence of the rule is also discernable 

l u  utller areas. ' .  . . 

4. The Right to Flow Upper Land 

Unlike some states, New Jersey has no "Mill Dam Act" which would 

grant to the developer a statutory right to flow a small amount of 

upper riparian land upon payment of compensation. However, it appears 

\ that the state common law has in many respects accomplished the same 

result. A court will not enjoin the developer who flows a small amount 

of upper land; rather he will be required to pay damages. 

In the event that the developer flows more than a "small portion" 

of upper land, it may be determined that he has "taken" the property. 

If he is authorized to exercise the power of eminent domain, e,g,, if he 

qualifies as a "public utility," the flowage may continue so long as 

just compensation is paid. Otherwise, a court may order that the 

flowage of upper land be discontinued. 

5. Liability for Dam Breach . 

The standard of liability resulting from dam breach in New Jersey 

.is negligence. The New Jersey courts have apparently determined that 

it would be inequitable to hold a dam owner as an absolute insurer of 

the dam. Consequently, the measure of the duty owed,in the construc- 

tion and maintenance of a dam is one of reasonable care. 



11. RELEVANT STATUTORY LAW 

A. Dam Construction Permit 

If the developer plans to construct a dam which will raise the waters 

of a river or stream more than five feet above the usual low water mark, 

or if the drainage area above the dam is more than one-half (112) square 

mile in extent, he must obtain a dam construction permit from the Depart- 

ment of Environmental Protection (D.E.P.). 

The developer must submit his construction plans to the D.E.P. be- 

fore a permit will be issued. These must include surveys, drawings, and 

specifications. After a permit is issued, the D.E.P. periodically in- 

spects dams for the purpose of determining their safety and may order 

such alterations, additions and repairs as it deems necessary. 

. If the developer seeks to repair an existing dam for purposes 

of his L.II.11. facility, he must also obtain a permit from the D.E.P. An 

exemption is provided for those circumstances in which the water surface 

created by the dam is less than one hundred (100) acres in extent and the 

proposed repair of tbe dam will not raise the height of the water eight 

(8) feet or more. The exemption does not apply if a written complaint 

raising a question of safety is submitted to D.E.P. 

B. Stream Encroachment Permit 

Stream encroachment permits are generally required for any structure 

or alteration within the natural high water mark of any stream. It ap- 

pears, however, that a satream encroachment permit would not be required 

for L.H.H. in - all circumstances. 

The permit would be required in those circumstances where develop- 

ment would, for some reason, require channel work at a point below the dam. 

In addition, this permit may be required in those circumstances where a 



dam c o n s t r u c t i o n  permit  i s  n o t ,  i . e . ,  t h e  dam w i l l  n o t  r a i s e  t h e  w a t e r s  

of t h e  s t ream more t h a n . f i v e  (5) f e e t  above t h e  u s u a l  mean low-water 

mark o r  t h e  d r a i n a g e  a r e a  above t h e  dam i s  l e s s  than one-half (112) square  - 
m i l e  i n  e x t e n t .  

C. R ipar ian  Permit  

I n  t h e  even t  t h a t  t h e  developer  p l a n s  t o  l o c a t e  h i s  s i t e  w i t h i n  a  

t i d a l  s t ream,  i n  a d d i t i o n  t o  purchasing o r  l e a s i n g  t h e  under lying l and  . 

from t h e  s t a t e ,  he  must a l s o  o b t a i n  a  permit  from t h e  Div i s ion  of Marine 

S e r v i c e s  w i t h i n  t h e  D.E.P. 

The appli .cati .on f o r  a ri.parj.an permit  must be signed by t h o  de- 

ve loper  and submit ted i n  d u p l i c a t e .  P l a n s  must be drawn i n ' a c c o r d a n c e  

w i t h  a p p l i c a b l e  r e g u l a t i o n s  of t h e  Un,ited S t a t e s  Army Corps of .Engineers.  

The developer  a i s o  h a s  t h e  burden of demonstra t ing t h a t  h i s  p r o j e c t .  s6 
. - ., .' 

w i l l  s e r v e  t h e  "pub l ic  i n t e r e s t , "  and w i l l  n o t  cause  " d e l e t e r i o u s "  

environmental  e f f e c t s .  

D. Coas ta l  Wetlands Permit  

I n  t h e  event  t h a t  t h e  developer  p l a n s  t o  consSruct  h i s  s i t e  w i t h i n  

a  c o a s t a l  wet land,  h e  must o b t a i n  a  wet lands  from t h e  D.E.P. 

An a p p l i c a t i o n  f o r  t h e  permit  must i n c l u d e  a d e t a i l e d  d e s c r i p t i o n  of t h e  

proposed work and a map showing t h e  a r e a  of t h e  wetland d i r e c t l y  a f f e c t e d .  

The ' ~ k i s s i o n e r  of t h e  D .  E. P., i n  h i s  r ev iew,  of a  we t lands  per-  

m i t  app1ication;must cons ider  t h e  e f f e c t  of an  L.H.H. f a c i l i t y  on t h e  

p u b l i c  h e a l t h  and " e l f a r e ,  marine f i s h e r i e s  and w i l d l i f e .  He must 

a l s o  cons ider  t h e  p r o t e c t i o n  of l i f e  and p roper ty  from f l o o d ,  h u r r i c a n e  

and o t h e r  n a t u r a l  d i s a s t e r s .  

E. Hackensack Meadowlands Permit  

The Hackensack Meadowlands c o n s i s t  of state-owned low-lands i h  t h e  



n o r t h e a s t  s e c t i o n  of  t h e  s t a t e .  The D i s t r i c t  i s  under t h e  d i r e c t i o n  of 

a    om mission which i s  v e s t e d  w i t h  broad powers r e g a r d i n g  t h e  develop- 

ment of  t h e  a r e a .  

I n  t h e  even t  t h a t  t h e  deve loper  p l a n s  t o  l o c a t e  h i s  L.H.H.  f a c i l i t y  

w i t h i n  t h e  D i s t r i c t ,  he  must o b t a i n  a  permit  from t h e  Commission. A 

permit  w i l l  i s s u e  o n l y  upon approva l  of  t h e  d e v e l o p e r ' s  p l a n s  and 

. , 
s p e c i f i c a t i o n s .  No permit  w i l l  i s s u e  u n l e s s  t h e  deve loper  f i r s t  o b t a i n s  

a  ' c e r t i f i c a t e  from t h e  c h i e f  eng inee r  of t h e  Commission which i n d i c a t e s  

t h a t  t h e  proposed f a c i l i t y  meets t h e  Commission's e n g i n e e r i n g  s t a n d a r d s .  

F. P ine lands  Environm.enta1 Council  

The P ine lands  ~ n v i r o n m e n t a l  c o u n c i l  ( h e r e i n a f t e r  Counci l )  i s  an 

agency w i t h i n  t h e  D.E.P. I ts f u n c t i o n  is t o  p r o t e c t '  t h e  uni'que s c e n i c  

and r e c r e a t i o n a l  v a l u e s  of t h e  " ~ i n e l a n d s " " ' r e g i o n ,  which i s  l o c a t e d  i n  

t h e  s o u t h e r n  p a r t  of t h e  s t a t e .  

I f  i t  a p p e a r s  t h a t  t h e  d e v e l o p e r ' s  p r o j e c t  may d e s t r o y  o r  subs tan-  

t i a l l y  impair  t h e  s i g n i f i c a n t  h i s t o r i c  o r  r e c r e a t i o n a l  r e s o u r c e s  of - 

t h e  p i n e l a n d s  r e g i o n ,  o r  b r h g  about  a  majo'r change i n  i t s  appearance ,  
I 

then  t h e  p r o j e c t  i s  s u b j e c t  t o  review by t h e  Counc i l .  The deve loper  

must submit  a  d e s c r i p t i o n  o f '  h i s  f a c i l i t y  which is s u f f i c i e n t  t o  e n a b l e  

t h e  Council  t o  de te rmine  whether t h e  p r o j e c t  i s  i n  " s u b s t a n t i a l  conformity"  

w i t h  i t s  comprehensive p l a n  and t o  de te rmine  t h e  e f f e c t  of t h e  p r o j e c t  
. , 

upon the '  s c e n i c ,  h i s t o r i c ,  s c i e n t i f i c  .and ' n a t u r a l  r e s o u r c e s  of  t h e  

P ine lands  reg ion .  

G. Review and Comment Power of t h e  New J e r s e y  ~ e ~ a r t m e n t  of Enerpy 

The j u r i s d i c t i o n  of t h e  S t a t e  Department of Energy (D.O.E.) w i t h  

r e s p e c t  t o  development i s  co-ex tens ive  w i t h  t h e  j u r i s d i c t i o n  of t h e  

D.E.P. The D.O.E. i s  t o  r e c e i v e  a  copy of a l l  p e r t i n e n t  papers ,  



documents and m a t e r i a l s  which have been submit ted  t o  t h e  D.E.P. f o r  t h e  

purpose  of  o b t a i n i n g  a  permit .  The D.O.E .  t hen  reviews t h i s  m a t e r i a l  

and submits  a  r e p o r t  t o  t h e  D.E.P. I f  t h e  D.E.P. does  n o t  r e c e i v e  a 

r e p o r t  w i t h i n  n i n e t y  (90) days ,  t h e  D.E.P. may proceed w i t h  i t s  proposed 

a c t i o n  on t h e  permit  a p p l i c a t i o n .  I n  t h e  even t  t h a t  t h e  D.E.P. does  

r e c e i v e  a  r e p o r t  from t h e  D.O .E . ,  and t h e  views of  t h e  D.O.E. c o n f l i c t  

w i t h  t h o s e  of t h e  D.E.P. w i t h  r e s p e c t  t o  a  g iven a p p l i c a t i o n ,  an  Energy 

F a c i l i t y  Review Board i s  t o  b e  e s t a b l i s h e d  ( c o n s i s t i n g  of an  o f f i c e r  of  

t h e  D.E.P., an  o f f i c e r  of t h e  D.O.E. and a  d e s i g n e e  of t h e  governor) .  

Any d e c i s i o n  by t h e  Board r e g a r d i n g  a n  a p p l i c a t i o n  i s  b ind ing .  

1 )  Board of P u b l i c  U t i l i t i e s  

The Board of P u b l i c  U t i l i t i e s  (B.P.U.) i s  w i t h i n  t h e  D.O.E. 

The j u r i s d i c t i o n  o f  t h e  B.P.U. ex tends  t o  a l l  p u b l i c  u t i l i t i e s  

w i t h i n  t h e  s t a t e .  A p r i v a t e  deve loper  i s  c l e a r l y  a  p u b l i c  u t i l i t y  

under New J e r s e y  law. A municipal  deve loper  i s  a  p u b l i c  u t i l i t y  

on ly  t o  t h e  extent  t h a t  j t  s e l l s  e l e c t r i c i t y  o u t s i d e  i t s  cor-  

p o r a t e  l i m i t s .  

A deve loper ,  a s  a  p u b l i c  u t i l i t y ,  i s  s u b j e c t  t o  e x t e n s i v e  

r e g u l a t i o n  by t h e  B.P.U. For example, b e f o r e  any f u n c t i o n  o r  

p r i v i l e g e  i s ' g r a n t e d  t o  him by a  p o l i t i c a l  s u b d i v i s i o n ,  t h e  de- 

ve loper  must o b t a i n  a  c e r t i f i c a t e  of p u b l i c  convenience and neces- 

s i t y  from t h e  B.P.U. I n  a d d i t i o n ,  t h e  B.P.U. may a l s o  r e g u l a t e  t h e  

r a t e s  t h a t  a  deve loper  c h a r g e s  f o r  h i s  s e r v i c e .  

111. INDIRECT REGULATION 

The deve loper  must c o n s i d e r  a  number of " i n d i r e c t "  c o n s i d e r a t i o n s  

which could q u i t e  poss5bly a f f e c t  h i s  p r o j e c t .  The fo l lowing  p r e s e n t  

some of t h e  most s i g n i f i c a n t  of t h o s e  c o n s i d e r a t i o n s :  



A. If a 'developer's site is located'on a navigable stream, he may 

be required to construct canals, locks, gates or shoots. He may also be 

required to construct fishways, irrespective of whether his facility is 

'on a navigable or non-navigable stream. 

B. If the developer's proposed site affects a river which is in- 

cluded within the state's Wild and Scenic River System, he may be com- 

pl-eteiy barred from pursuing his endeavor. 

C. Under the state's Environmental Rights Act, the developer is 

subject to suit for any "non-frivolous" claim that he is adversely 

affecting the environment. Litigation under this Act could conceivably 

constitute a significant cost in certain circumstances. 

D. If it is determined that "active" state, county, or municipal 

action is. enmeshed in the developer ' s proj ec t , he must not encroach 

Lpon, damage or destroy any area, sit& or structure which is within 

the state's Register of Historic Places without obtaining consent 

from the D.E.P. . a .  

E.' A developer's project that falls within the Delaware River 

Basin is subject to extensive regulation by the'~e1aware Kiver Basin 

Commission. 

IV. FINANCIAL CONSIDERATIONS 

A. Taxation . 

An L.H.H. dam, as a public utility, is required to pay franchise, 

excise and gross receipts taxes. This is in lieu of a personal. property 

tax on t h e  eq1iipment and machinery. Any portion of the developer's 

product which is furnished to another utility is exempt from the tax. 

The tax is required of all utilities which use or occupy public 

streets, highways and the like by virtue of a state or municipal franchise. 

.In addition to the franchise, excise and gross receipts tax, the 



developer is subject to local tax assessments on real property. Real 

property assessments are computed at that percent of "true value" which is 

established by the county board of taxation. The true value is the 

full and fair value of each parcel as, in the assessor's judgment, would 

sell at a fair and bona fide sale by contract. 

Municipalities are limited as to what items may be taxed as real 

property. For example, the New Jersey court has determined that a ''dam" 

is personalty, not real property, and therefore it is not properly in-" 

cludable within a real estate assessment. Under state statutory pro- 

visions, real property, for local tax purposes, specifically- excludes 

dams and reservoirs. However, water rights which are incident to 

ownership of land may be assessed. 

B. Financial Assistance 

The New Jersey Economic Development Authority (E.D.A.) is authorized 

to extend credit or make loans to any person for the "planning, design- 

ing, acquiring, constructing, reconstructing, improving, equipping or 

furnishing of a project." The E.D.A. must defermine that any assistance 

provided for a project will tend to maintain or provide employment for 

the inhabitants of the state and shall serve a public purpose. 



FLOW DIAGRAM:? REGULATION OF 
SMALL DAMS IN NEW JERSEY 

. . 

I. OWNERSHIP - obtain the legal right to use the flowing water 
- obtain property interest in both banks of the waterway 
- determine whether the waterway is tidal or non-tidal 

11. Tidal Non-t idal 

&& 
state owns bed 

J. 
developer owns bed if 

\1. he owns both banks 

111. Apply: for riparian grant or lease 
from the Department of Environmental 
Protection (D.E.P.) 
- State Schoo1,Fund (Public Trust) -appeal successful 
- Is state proprietory interest satisfied? 

App oved 
T 

5 A Denied-> Appeal to D . E . P . for 
redetermination 

IV. Apply: for riparian permit from 
D.E.P. Developer must demonstrate 
that: 
1) Public interest is advanced 
2) No "deleterious" environmental 

effects - Approved Denied 

V. Is waterway naviga le? ( 

y r 9  

d 

No 

- Public Trust Doctrine (navigation, 
fishing. Uncertain: recreational 
uses) 

- Public Interest Test 
- The following may be required by D.E.P. 

a) canals 
b) locks 
c) gates 
d) s oots 1 V 

VI. Will the dam raise the usual low waterf - 
mark more than 5 feet or is drainage 
arca above the dam more than nnp-ha l f  



Apply: for dam construction permit 
from D.E.P. \ appeal successful 
- application requires plans, sur- 4 

1 veys and specifications 

Appr' ved ) ~ ~ ~ e a l  to agency for re- 

.E - D ~ ~ ~ ~ ~  

dete . rmj .nat  i.on 

Will additional channel work be re- 
quired above or below a dam? 

0 -- 

. , 

for a stream encroachment <- -. - 
permit from the D.E.P. ' L p p e a l  successful 
- flood control concerns 
- public health, safety and welfare 

Approved P d U e n i e d - - ) A p p e a l  to T D.E.P. for re- 
determination 

VIII. Does the developer plan to build 
i~ a specially protected area? 

ryes ,!NO 

I 
k c o a s t a l  Wetlands: Apply to 

D.E.P. for Wetlands permit appeal successful - public interest test (regulation unreas- - protection of marine fisheries , onable; will not apply 
and wildlife 

w p p r o v e d  

---+Hackensack Meadowlands: Apply 
to Hackensack Meadowlands Com- 
mission for construction permit 
- construction must comply with 1 ppeal successful 
Commission ' s engineering 
standards 

- conditions imposed 

f-- Approved -Denied )Appeal to state court 

Region: Apply to 
Pinelands Environmental Council 
for review and approval 
- project must not significantly 
impair historic or recreational \ appeal successful 
value of region 

- conditions imposed 

*Approved -Denied-$Ippeal to 1 rate court 
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IX. State Department of Energy (D.O.E.) receives copies of all applications 
and other pertinent materials 

- D.O.E. reviews and comments upon applications 
- submits report to permitting agency ' 

Conflict with No conflict with 

Energy Facility Review 
Board 

Approved Denied 

Permit issued 

X. Board of Public Utility Regulation 

necessity 
- rate regulation 

J 
- certificate of public convenience and 

- stock aliJ Laird issudlice ~'rgu1aLiu11 

XI. Indirect Considerations 

Developer ' s pro j ect challenged under 
Environmental Rights Act 

- Public interest test 
- necessity of facility consi.dered 

.- non-deleterious alternatives \ appeal uccessful I considered ,.. 

.Developer prevails Developer loses -) Appeal o state supreme 
court 

-Xi. wild and Scenic River System. Developer's 
site located on or affects river within 
system 

- D.E.P. determines classification 

Project barred A Proj ect permitted 
with conditions 

I imposed 

C. Developer's project affects an area or 
structure listed on State Register of 
Historic Places 



- S t a t e ,  county ,  o r  munic ipal  "ac t ion"  
is p r e s e n t  

P r o j e c t  i s  b a r r e d  0 P r o j e c t  pe rmi t t ed  
w i t h  c o n d i t i o n s  
imposed 

1 
' X I I .  C o n s t r u c t i o n ,  o p e r a t i o n  and maintenance 

- c o n s t r u c t  f i shways  i f  r e q u i r e d  
- -comply w i t h  a l l  permit  c o n d i t i o n s  
- o b t a i n  l i a b i l i t y  i n s u r a n c e  f o r  dam breach  

( N e w  J e r s e y  a p p l i e s  neg l igence  theory)  . 

- comply w i t h  a l l  B.P.U.  r egu la t i .ons  
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EXECUTIVE' SUMMARY 

THE REGULATION OF SMALL SCALE DAMS 
I N  NEW: YORK 

I. WATER LAW 
. . 

,A. The Developer Must Acquire T h e , ~ i g h t  To Use The' Flowing Water, 
Banks And Streambed A t  H i s  Proposed' S i t e  

1. R e q u i s i t e  P r o p e r t y : I n t e r e s t s  

New York fo l lows  t h e  r i p a r i a n  theory  o f  w a t e r  law. Under t h e  

r i p a r i a n  r i g h t s  d o c t r i n e ,  t h e  owner of  l a n d  a d j a c e n t  t o  a n a t u r a l  water-  

c o u r s e  i s  v e s t e d  w i t h  c e r t a i n  p r i v a t e  r i g h t s  .which e n t i t l e  him t o  use  

t h e  f lowing wa te r  o f  t h e  wa te rcourse  a s  i t  p a s s e s  h i s  l and .  It t h e r e -  

f o r e  becomes e s s e n t i a l  t h a t  a p r o s p e c t i v e  smal l - sca le  hydro deve loper  

a c q u i r e  a p r o p e r t y  i n t e r e s t  i n  t h e  banks of  a n a t u r a l  wa te rcourse  s o  he 

may u l t i m a t e l y  u t i l i z e  t h e  f lowing wa te r  t o  s p i n  h i s  t u r b i n e  and 

g e n e r a t e  e l e c t r i c i t y .  

I n  a d d i t i o n  t o  o b t a i n i n g  a n  i n t e r e s t  i n  banks a d j a c e n t  t o  a n a t u r a l  

wa te rcourse ,  tk.e deve loper  must have a c c e s s  t o  t h e  under ly ing  streambed. 

Land under n o n - t i d a l  w a t e r s  belongs  t o  t h e  r i p a r i a n  owner and t h e  owner of  

t h e  banks on e i t h e r  s i d e  of a n a t u r a l  wa te rcourse  owns t h e  bed t o  t h e  

c e n t e r  of o r  t h r e a d  of t h e  s t ream.  The r i p a r i a n  who owns b o t h  banks of 

a non- t ida l  wa te rcourse  a l s o  owns t h e  e n t i r e  bed. 

However, where t h e  wa te rcourse  s e l e c t e d  f o r  development i s  d e s i g n a t e d  

a s  a n a v i g a b l e  wa te r ,  p r i v a t e  ownership i s  s u b j e c t  t o  t h e  r i g h t  of t h e  

* p u b l i c  t o  use  t h e  w a t e r s  f o r  passage and t r a n s p o r t a t i o n .  T i t l e  t o  t h e  

bed of  a n a v i g a b l e  s t r eam and l a n d s  under t i d a l  w a t e r s  i s  i n  t h e  S t a t e ,  

a s  t r u s t e e  f o r  t h e  p u b l i c  a t  l a r g e .  New York's  d e r i n i t i o n  of n a v i g a b i l i t y  

is  i n  s u b s t a n t i a l  comport w i t h  t h a t  which h a s  been adopted by t h e  F e d e r a l  

government f o r  purposes  of  t h e  i n t e r s t a t e  commerce c l a u s e  of  t h e  Con- 

s t i t u t i o n .  



Thus, i f  t h e  p r o s p e c t i v e  deve loper  i n t e n d s  t o  c o n s t r u c t  h i s  dam 

and e l e c t r i c a l  p l a n t  on a .non-nav igab le  s t ream;  he must a c q u i r e  t h e  

r e q u i s i t e  p r o p e r t y  i n t e r e s t s  from t h e  a p p r o p r i a t e  r i p a r i a n  owners. I f  

h i s  p l a n t  i s  t o  b e ' l o c a t e d  on a  nav igab le  s t r eam permiss ion  t o  u t i l i z e  

t h e  streambed and t h e  f lowing  wa te r  must be ob ta ined  from t h e  s t a t e .  

2 .  . Reasonable Use 

While t h e  r i p a r i a n  owner may c l a i m  t i t l e  t o  . the  banks.  and bed of  a  

s t r eam,  he does  n o t  own t h e  wa te r  which courses .  through t h e  s t ream.  H e  

i s  o n l y  e n t i t l e d  t o  a  r easonab le  use of. t h e  f lowing water  a s  i t  p a s s e s  

h i o  l and .  . , 

The q u e s t i o n  o f  r e a s o n a b l e  u s e  i s  g e n e r a l l y  a  q u e s t i o n  of  f a c t .  

U s e  o f  a  wa te rcourse  t o  run  machinery h a s  been determined t o  be a  reason- 

a b l e  u s e  s o  l o n g  a s  i t  i s  n o t  o u t . 6 f  p r o p o r t i o n  wich t h e  s i z e  of t h e  

s t r e a m  o r  is  i n c o n s i s t e n t  w i t h  t h e  l i k e  r e a s o n a b l e  use  by owners above and 

below t h e  r i p a r i a n .  According t o  t h e  o l d  and f a m i l i a r  r u l e ,  e v e r y  man 

must s o  use  h i s  own p r o p e r t y  a s  n o t  t o  i n j u r e  t h a t  of h i s  ne ighbor ,  and 

t h e  f a c t  t h a t  he h a s  i n v e s t e d  money and c a r r i e s  6 n . a  l a w f u l  and u s e f u l  

b u s i n e s s  upon h i s  own l a n d ,  does n o t  change t h e  ru le .  He i s  n o t  pe rmi t t ed  t o  --, 

permanent ly  p r e v e n t  a  m a t e r i a l  p o r t i o n  of t h e  wa te r  of a  n a t u r a l  s t r eam 

from f lowing o v e r  t h e  l and  of a  lower r i p a r i a n  owner, o r  t o  s o  p o l l u t e  t h e  

rest of t h e  s t r e a m  a s  t o  r ender  i t  u n f i t  f o r  o r d i n a r y  use .  I n  s h o r t ,  a  

p r o s p e c t i v e  s m a l l  s c a l e  hydro deve loper  must be  p repared  t o  a r t i c u l a t e  

why h i s  in tended  use  should  be viewed a s  r easonab le  i n  r e l a t i o n  t o  o t h e r  

r i p a r i a n  owners. 

3.  L i a b i l i t y  f o r  Dam Breach 

Another a s p e c t  of  wa te r  law of  which t h e  p r o s p e c t i v e  deve loper  

must be  mindful  i s  t h e  measure of l i a b i l i t y  he  would b e  s u b j e c t e d  t o  i n  

t h e  e v e n t  of t h e  f a i l u r e  o f  h i s  dam. I n  New York, t h e  c .our ts  have 



r e j e c t e d  t h e  s t r i c t  l i a b i l i t y  d o c t r i n e  of  Rylands v .  F l e t c h e r  and have 

g e n e r a l l y  recognized t h a t  the-owner  of  t h e  dam is  n o t  l i a b l e  f o r  damages 

caused by t h e . e s c a p e  o f  wa te r  i f  h i s  dam f a i l s ,  except  on a showing of  

h i s  neg l igence .  

4 .  Eminent Domain 

I n  New York, l and  may be acqu i red  f o r  any power p r o j e c t  b u i l t  i n  t h e  

p u b l i c  i n t e r e s t  t h r o u g h . t h e  e x e r c i s e  of  eminent domain. Real p r o p e r t y  may 

be acqu i red  when t h e  s t a t e  owns a water s i te ,  a s  w e l l  a s  i n  i n s t a n c e s  when 

a p a r t i c u l a r  s i t e  cannot be developed s e p a r a t e l y ,  i n  which c a s e  t h e  owner 

h a s  t h e  o p t i o n  of r e c e i v i n g  a p r o p o r t i o n a l  s h a r e  of  t h e  revenue from a 

s i t e .  Corpora t ions  may a c q u i r e  p r o p e r t y  through eminent domain, a s  w e l l  

a s  a g e n c i e s  and power a u t h o r i t i e s ' s u c h  a s  t h e  Power Author i ty  of  t h e  S t a t e  

of  New York (PASNY), t h e  New York S t a t e  Energy Research and Development 

Author i ty  (NYSERDA), and t h e  Department of  Environmental Conservat ion.  Any 

e n t i t y  a c q u i r i n g  p roper ty  through eminent domain must comply w i t h  eminent 

domain procedure  law by p rov id ing  j u s t  compensation f o r  t h e  condemned 

p r o p e r t y  and ho ld ing  p u b l i c  h e a r i n g s .  

5. P u b l i c  T r u s t  

The p u b l i c  t r u s t  d o c t r i n e  p rov ides  t h a t  t h e  s t a t e ,  a s  s o v e r e i g n ,  

h o l d s  i ts  l a n d s  and nav igab le  w a t e r s  i n  t r u s t  f o r  t h e  b e n e f i t  of t h e  people  

of  t h e  s t a t e .  Th i s  inc1ude.s t h e  l and  beneath  nav igab le  waters..  Invas ion  

of t h e  t r u s t  i s  n o t  al lowed wi thou t  a n  e x p r e s s  g r a n t  from t h e  sovere ign .  

Waters h e l d  i n  t r u s t  i n c l u d e  n a t u r a l  and a r t i f i c i a l l y  impounded w a t e r s  

whether owned p r i v a t e l y  o r  p u b l i c l y .  The s t a t e  h a s  d e l e g a t e d  much of t h e  

performance of  i ts d u t i e s  a s  t r u s t e e  t o  s t a t e  a g e n c i e s  which r e q u i r e  p e r m i t s  

o r  l i c e n s e s  f o r  "invading" t h e  corpus  of t h e  t r u s t .  Thus, any deve loper  

wishing t o  o b t a i n  t h e  r i g h t s  t o  t h e  bed of nav igab le  wa te r  and use  of t h e  

water  i t s e l f  must r e c e i v e  e x p r e s s ' c o n s e n t  from t h e  s t a t e  i n  t h e  form o f  

a permit  t o  avoid  exposure t o  l i a b i l i t y .  



I DIRECT REGULATION 

1. Department of Environmental Conservation: The Developer Must 
Obtain a Dam Construction Permit From The Department of 
Environmental Conservation (DEC). 

In the exercise of its jurisdiction to regulate the development of 

water power, the DEC reviews applications and issues permits for: 

(1) the alteratjon and construction of dams and other impoundment struc- 

tures; ( 2 )  the disturbance of the bed on tanks of any stream; (3) the 

excavation krom or tilling of aavigabl'e waLers. AppllcaLiu~is for any of 

the above described activities will be granted and permits issued if the 

DEC finds that the proposed activity is within the public Interest. DEC 

dctcrminn'tions are made pursvant tn new streamlined pr~cedures for public 

notice, puh3ic  comments, and hearings on permits within its jurisdiction 

which require the DEC to take action within specified time limits on the 

applications for such permits. During the initial review of a dam con- 

struction permit application, DEC would determine whether the developer 

needs to apply for any additional permits before his project can be 

approved. The prescribed time frames for permit review do not begin to 

run until all applications for the various permits required have been rc- 

ceived and deemed complete. Activities relevant to small scale hydro 

which are also subject to DEC jurisdiction and which may require additional 

permits include those which affect wetland areas and those which will take 

place in,the wild and scenic river system. 

In determining the'completeness of an application DEC must also take 

into account the Srace Environmental Quality ~cview Act (SEQR). SEQR 

requires all permit issuing agencies in the state to determine whether 

the activities for which they issue permits will.have a significant effect 

on the environment. Those activities which have been deemed to present a 

significant threat to environmental values wou1.d require the preparation 

of an environmental impact statement ( E I S ) .  



If the DEC determines that the proposed activity presents no 

such environmental threat they would then issue a negative declara- 

tion. In any case, review of the permit for the proposed activity 

would not begin until either an EIS is prepared or a negative 

declaration has been issued. 

With respect to small scale hydro development, it is not likely 

that a state EIS will be required, especially in cases where a 

federal agency has already prepared one. DEC's function would only 

be to ascertain that the federal EIS has been adequately prepared and 
. . 

to make public comments on the draft EIS to the federal agency about 

the proposed activity. 

DEC has a continuing duty to inspect and investigate dams to ascer- 

tain their soundness and stability. Structures exempt from DEC regula- 

tion are those which impound waters where the drainage area of the reser- 

voir does not exceed one square mile. However, in any case where the 

structure is more than ten feet in height above the bed of the stream or 

where the quantity of water which the dam impounds exceeds one million 

gallons, a permit would be required. 

The Environmental Conservation Law also requires the licensing of 

hydroelectric projects in the following cases: (1) where the state has 

a proprietory right to the water used; (2) where the streambed and real 

property required for the use of the waterpower is vested in the state; 

and (3) projects which involve boundary waters of the state where the state 

has sole or concurrent jurisdiction over the diversion of or interference 

with the flow. As a practical matter, there are only four such state 

licenses in existence today. 



2. Public Service Commission 

The developer must obtain a certificate of approval from the Public 

Service Commission prior to construction of his plant. The PSC thereafter 

has the power to (1) enforce safe and adequate service and just and 

reasonable rates which the developer may charge for his electrica.1 power; 
. . 

(2) approve the incorporation of the franchises serving the public; 

and ( 3 )  approve the transfer of these franchises or the stocks of the 

franchises. 

Jurisdiction of the PSC extends to all persons and municipal corpora- 

tiono who own, operate or manage aa elect~ical plallL. Murllcipal corpora- 

tions need not obtain certificates of approval from the PSC and are not 

governed by the regulation of the PSC to the extent these regulations are 

inconsistent with the General Municipalities Law. 

There are three exemptions from PSC regulation : (1) plants constructed 

entirely on private property where the el.ectricity generated is for the 

owner's sole use (however, any use of public property to construct distri- 

bution and transmission lines would trigger PSC jurisdicti.on); (2) projects 

authorized by the Power Authority of New York, hence under their jurisdic- 

tion; and (3) rural electric cooperatives. Cooperatives, however, must 

file annual financial statements with the PSC. 

INDIRECT REGULATION 

1. Department of Transportation 

The Department of Transportation is empowered to prepare the plans, 

specifications, designs, and estimates to construct the canals and water- 

ways of the state. The Department also must maintain and operate the 

state-owned hydroelectric power plants on the Mohawk River at Crescent 



and ~scher Ferry. In addition, the Department of Transportation is 

directly tnvolved in the adjustment of claims of owners of private dams 

when the state has used the dams to achieve a sufficient depth or supply 

of water for canal purposes. 

2. County Water Authorities 

There are three county water authorities which are responsible for 

supplying water for domestic, commercial and public purposes in their 

respective counties: the Erie County Water Authority, the Suffolk County 

' ,, 

Water ~uthorit~, and the Onondaga County Water Authority. Although the 

water authorities have no direct impact on SSB development, their exist- 

ence should be no.ted since they may condemn any water supply system, dam 

or reservoir for public use. 

3. County Small Watershed Protection Districts 

A county may establish a County Small Watershed Agency which will 

improve or safeguard a watershed. The watershed agencies are subordinate 

to other state water agencies and may not damage or interfere with any . 

facilities, projects or water supply of any person, firm, municipality, 

corporation, or public authority. However, the districts may agree to 

sell any excess water at wholesale to any firm, municipality or project 

such as SSH, provided the district has received the approval of the Water 

Power and control Commission. 

IV. INCENTIVES TO DEVELOPMENT 

The, ~ e w  York State Energy Research and Developme.nt Administration 

and the State Office of Energy are perhaps the biggest proponents of 

small-scale hydro, in New York. NYSERDA is specifically empowered to 

encourage the development of alternative energy sources, including SSH.. 



I t  h a s  revenue- ra i s ing  powers through i t s  a b i l i t y  t o  s e l l  bonds, and 

may p rov ide  l o a n s  o r  g r a n t s  t o  SSH p r o j e c t s .  ,NYSERDA a l s o  a c t s  a,s. t h e  

l e a d  agency i n  l i c e n s i n g  and p e r m i t t i n g  SSH, and a s  such,  may. s t r e a m l i n e  

-the r e g u l a t o r y  p rocess .  The S t a t e  O f f i c e  of Energy cooperat .es  w i t h  

NYSERDA i n  a c t i v e l y  seek ing  t h e  development of  renewable s o u r c e s  of 
, . . . . .  

energy.  Its r o l e  a s  a n  in fo rmat ion  r e s o u r c e  may spurn  on t h e  growth 
. . . . 0 .  

. , 

of SSH. , . 
. . .  

The Power A u t h o r i t y  of New York i s  cppable  'of s e r v i n g  a s  an  i n c e n t i v e  

t o  SSH development through purchasing power from d e v e l o p e r s  and con- 

s t r u c t i n g  SSH f a c i l i t i e s .  With i ts  broad powers t o  r a l s e  revenues  and 

wide j u r i s d i c t i o n  over  wa te r  f a c i l i t i e s  i n  t h e  s t a t e ,  PASNY may a s s i s t  

t h e  growth of  SSH development. I n  New York, t h e  Albany L i g h t ,  Heat and 

Power 'Author i ty  may a l s o  encourage SSH development i n  a s i m i l a r  f a s h i o n .  

V. FINANCIAL CONSIDERATIONS 

Taxat ion 

A l l  e l e c t r i c  companies a r e  s u b j e c t  t o  New York S t a t e  Income Tax. 

The t a x  i s  314 of one p e r c e n t  of g r o s s  e a r n i n g s  from New York sources .  

An a d d i t i o n a l  3% o f  g r o s s  revenues  is imposed on u t i l i t i e s  r e g u l a t e d  by 

t h e  P u b l i c  S e r v i c e  Commission. U t i l i t i e s  must f i l e  t h e i r  t a x  r e t u r n s  

and pay t h e i r  t a x  each yea r  on o r  b e f o r e  March 15 .  

U t i l i t i e s  s u b j e c t  t o  t h e  j u r i s d i c t , i o n  of  t h e  P u b l i c  S e r v i c e  Comis- 

s i o n  must s h a r e  i n  t h e  c o s t s  and expenses  of t h a t  agency. Each u t i l i t y  

c o n t r i b u t e s  a p ro - ra ta  s h a r e  based upon i t s  g r o s s  o p e r a t i n g  revenues  

i n  excess  of $25,000. 

Dam s i t e s ,  dams, r e s e r v o i r s  and flowage l a n d s  a r e  a s s e s s e d  i n  t h e  

town i n  which they  a r e  s i t u a t e d  and a r e  s u b j e c t  t o  a r e a l  p r o p e r t y  t a x .  

To t h e  e x t e n t  t h a t  a deve loper  i s  cons ide red  t o  have a s p e c i a l  f r a n c h i s e ,  



that is, the right and monopoly to distribute electricity, all tangible 

property associated with his plant is included in the valuation. 

2. Loan Programs 

NYSERDA is in the process of preparing a loan and grant program for 

SSH. The agency may be able to supply funds for engineering and 'legal 

fees to assist a project get started. 



Flow Diagram of Regulation. of - 
of Small Dams in New York 

Project 
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I. OWNERSHIP 

- Does the developer have legal right to use flowing water? 
- Does developer own both banks of watcrcourse? 
- Is watercourse navigable or non-navigable? 

11. IF NAVIGABLE: 
State owns bed, holds 
right to use flowing 

IF NON-NAVIGABLE and 
developer owns b.oth banks, 
he has right .to use flowing water . .  2 

water in trust for 
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I 
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IV. File application with Department of Environmental Conservation Tor permits to: 

(1) disturb bed and banks 
(2) excavate/fill navigable waters 
(3) construct dam or reservoir 
(4) construct in wetland 
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Notice, Hearing, 

J.  I Public Comment 
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1. I Permit  Review 

F e n n i t s  I s sued  d" Denied 

Issued\ Issuance  of S t a t e  
Water Q u a l i t y  5 401 
C e r t i f i c a t i o n  ( 

I 
Appeal S u c c e s s f u l  

- Municipal  c o r p o r a t i o n  
- Under j u r i s d i c t i o n  of P.A.S.N.Y. 
- R u r a l  E l e c t r i c  Cooperat ive  
-, I f  none of t h e  above is a p p l i c a b l e ,  deve loper  must 

app ly  t o  P u b l i c  S e r v i c e  Commission f o r  C e r t i f i c a t e  
of Approval t o  c o n s t r u c t  e l e c t r i c  p l a n t  

Not ice ,  P u b l i c H e a r i n g ,  Comment 

1 1.. 
Approval Granted Approval Denied .-, Appeal ' ~ u c c e s s f u l  

1 
Developer i s  p u b l i c  u t i l i t y  

- ha.; r i g h t  of  eminent domain 
- a l l  t r a n s a c t i o n s ,  sa l .es ,  d i . s t r j . hu t ion  of 

e l e c t r i c i t y  s u b j e c t  t o  approva l  by P u b l i c  
S e r v i c e  Commission 

V I .  Is p r o j e c t  l o c a t e d  i n  t h e  Adirondack S t a t e  Park o r  o t h e r  h e a v i l y  
r e g u l a t e d  l and  use  a r e a ?  

Developer ii~usC seek 
approva l  from agency o r  
l o c a l  l and  use  board t o  
c o n s t r u c t ,  and o p e r a t e  
dam and e l e c t r i c  p l a n t  

V I I .  Operate .  



EXECUTIVE SUMMARY OF' 
THE REGULATION OF SMALL DAMS - 

I N  PENNSYLVANIA 

WATER .TAW 

A .  Proper ty  I n t e r e s s  

. The h y d r o e l e c t r i c  developer  i n  Pennsylvania  must f i r s t  a c q u i r e  t h e  

l and  p a r c e l . u p o n  which t o  p l a c e  h i s  dam. Th i s  i n v o l v e s  a c q u i . s i t i o n ,  i n  

some manner, of t h e  bed,  banks,  and any upstream land  necessa ry  f o r  a n  i m -  

poundment. I n  Pennsylvania ,  l i k e  most e a s t e r n  s t a t e s ,  ownership of t h e  

streambed i s  c o n t i n g e n t  upon a  de te rmina t ion  of t h e  n a v i g a b i l i t y  o r  t h e  

non-nav igab i l i ty  of  t h e  watercourse .  

A r i p a r i a n  e s t a t e  a d j a c e n t  t o  a  non-navigable. s t r eam i n c l u d e s  owner- 

s h i p  of t h e  bed t o  t h e  c e n t e r  p o i n t .  Ownership of t h e  e s t a t e  on bo th  banks 

w i l l  i n c l u d e  ownership of t h e  whole of t h e  bed. Thus, t h e  bed of a  non- 

nav igab le  s t r eam may be  acqu i red  by purchase  o r  adverse  u s e  f o r  a  pre- 

s c r i p t i v e  p e r i o d  of twenty-one (21) y e a r s .  

The beds  of wa te rcourses  found t o  be n a v i g a b l e  a r e  he ld  i n  t r u s t  by 

t h e  s t a t e  f o r  t h e  p u b l i c .  A developer  cannot  a c q u i r e  a b s o l u t e  ownership 

of such a  bed, b u t  may a c q u i r e  t h e  u s e  o f . i t  by a  l e g i s l a t i v e  g r a n t .  

B, Ri~ar-ian Law 

Acquiq i t ion  of t h e  r i p a r i a n  e s t a t e  g i v e s  t h e  deve loper  t h e  r i g h t  t o  

make use  of  t h e  f lowing water .  Th i s  r i g h t  is  n o t  a b s o l u t e ; '  r a t h e r ,  i t  i s  a  

r i g h t  c i r cumscr ibed  by common law d o c t r i n e s .  Pennsylvania  u t i l i z e s  a  

. combination of t h e  r i p a r i a n  d o c t r i n e s  of n a t u r a l  f low and r e a s o n a b l e  use .  

Under t h i s  system, a l l  r i p a r i a n s  have a  r i g h t  t o  a  n a t u r a l  f low s u b j e c t  

t o  a n  excep t ion  f o r  e x t r a o r d i n a r y  uses .  Reasonable u s e  i s  t h e  r u l e  ap- 

p l i e d  t o  e x t r a o r d i n a r y  uses .  Such u s e s  i n c l u d e  t h e  g e n e r a t i o n  of  hydro- 

e l e c t r i c  power. The reasonab leness  of a n  e x t r a o r d i n a r y  u s e  is  dependant 

upon a l l  t h e  r e l e v a n t  f a c t u a l  c i r cumstances  of each case.. F a c t o r s  which 



courts have considered in determining whether the use of a certain amount 

of water was reasonable include the character of the stream, the purpose 

to which the water is applied, the stream size and the requirements of 

lower riparians. 

C. Dam Breach Liability 

Dam owners and operators are held liable for damages proximately 

caused by breach of dams due to negligent operation or maintenance. 

11. STATUTORY LAW 

A. Direct Reiulation 

1. Public Utility Commission 

The Commission has jurisdiction over any person or corporation own- 

ing or operating facilities for generating electricity. Excluded from 

the Commission's jurisdiction are electric cooperative associations, persons 

' who prod&ce for their own consumption and any municipal corporation op- 

erating within its corporate boundaries. 

~ll'entities within Commission jurisdiction are public utilities 

and must apply for and receive a certificate of public convenience and 

nece-ssity from the commission. only a utility operating under such a 

certificate may exercise the power of eminent domain. The Commission 

also subjects public utilities to its continuing supervision. In this 

regard, the Commission has broad authority to investigate the financial 

and managerial conditions of the utility. The Commission is further em- 

powered to insure that adequate and safe facilities are available and that 

utilities receive a just and reasonable rate in return for its service. 

2. Department of Envirnnmental Resources 

The-Department of Environmental Resources administers a number of 

statutes which have a direct effect on dams. They include: 

i. The 'Limited Power Act 

The Limited Power Act requires any person or corporation 



who uses a dam to change the course or cross-section, 

for the development of water power, of any water- 

body subject to Federal Energy Regulatory Commission 

(F.E.R.C.) jurisdiction, to obtain a Limited Power 

Permit. This permit is conditioned upon receipt of 

a F.E.R.C. license. 

ii. Dam Safety Act 

The Dam Safcty Act requires s permit for any dam not 

subject to the Limited Power Act. Under either t h ~  nam 

Safety Act or the Limited Power Act, the Department 

of Environmental Resources may condition a permit on 

the construction of fish ladder^ at any dam site. 

B. Indirect Regulation 

1. Zoning 

Local governments may regulate subdivision and local klcvelopment 

and enact zoning ordinances. Under the zoning ordinance power the 

municipality may regulate the uses of land and watercourses and the 

size, location and tlse'of any structure. As each municipality may 

adopt its own zoning lawsi the developer must consider this indirect 

, ef,fect as site specific. However, developers who are subject to the 

Public Utilities Commission (P.U.C.) regulation of the need for a 

certificate of public convenience will not be subject to local zoning. 

2. Historical Sites - 
The Pennsylvania Historical Commission supervises the designation 

and protection of landmark sites in the state. Construction in any 

area classified as historic requires a certificate of appropriateness 

from the governing body.of the municipality involved. 



3. Wild and Scenic Rivers 

The Wild and Scenic Rivers Act administered by the Department 

of Environmental Resources will prohibit development on any such 

classified waterbodies. 

4. Clean Streams Act 

To the extent that an operating dam can be classified as a 

polluter, the developer should be 'aware of the water Quality 

Criteria published by the Environmental Quality Board. Any discharge 

not in accordance with this cr,iteria is unlawful unless the Department 

of Environmental Resources has issued a permit. At present, there is 

no indication that this Act applies to activities connected with hydro- 

electric generation. 

C. River Basin Commissions 

Pennsylvania is a member of two river basins compacts of significant 

interest, the Delaware River Basin Commission and the Susquehanna River 

Basin Commission. These Commissions are empowered to establish standards 

and review projects having a substantial effect on basin waters. It 

also should be noted that the Philadelphia Navigation Commission has 

extensive regulatory authority over projects in the Philadelphia area. 

D. Financial Considerations 

1. Taxation 

A small scale hydroelectric facility is subject to two (2) types of 

state taxes. The first tax is that on real property, the second tax is 

a tax on gross receipts. 

The Realty Tax is levied at the rate of thirty mills upon each 

dollar of the state taxable value of utility realty. Taxable value is 

the cost of utility realty less reserves for depreciation and depletion. 

A dam used for producing hydroelectric power is exempt from assessment 



as r e a l  e s t a t e .  However, t h e  e n t i t y  w i l l  s t i l l  have t o  pay r e a l t y  

t a x e s  on t h e  l a n d  and o t h e r  appur tenan t  works. 
: '  

The. g r o s s  r e c e i p t s  t a x  i s  a t a x  of 45 m i l l s  upon each d o l l a r  of 

g r o s s  r e c e i p t s  r e c e i v e d  from (1 )  t h e  s a l e  of energy w i t h i n  t h e  ' s t a t e  

excep t  sales f o r  t h e  purpose';£ r e b a l e ,  and. (2 )  t h e  s a l e  of en'ergy 

s o l d  o u t s i d e  of the '  s t a t e  a s  computed by a formula.  a 

2.  Loan Program 

Pennsylvania  h a s  enac ted  a n  I n d u s t r i a l  Development A u t h o r i t y  Law. 

The ~ u t h o < i t y  e x i t s  t o  p rov ide  f i n a n c i a l  a s s i s t a n c e  t o  i n d u s t r i a l  

development p r o j e c t s  i n  c r i t i c a l  economic a r e a s .  To be  e l i g i b l e ,  Lhe 

area must have a minimum unemployment r a t e  of f o u r  pe rcen t  (4%) .  The 

a u t h o r i t y  can f i n a n c e  p r o j e c t s  such a s  b u i l d i n g s ,  r i g h t s  on l a n d s ,  

water r i g h t s ,  machinery and u t i l i t i e s .  



Flow Diagram of Regula t ion of 
Small  Dams i n  Pennsylvania  

P r o j e c t  

I. OWNERSHIP 

- Does t h e  deve loper  have l e g a l  r i g h t  t o  use  of the  f lowing wa te r?  
- Does t h e  deve loper  own bo th  banks? 
- Is t h e  water  n a v i g a b l e ,  p u b l i c  o r  non-navigable? 

11. I F  NAVIGABLE:. 
S t a t e  h o l d s  bed i n  
t r u s t  f o r  t h e  p u b l i c  

I 

I F  NON-NAVIGABLE: 
Developer owns bed' i f  he owns 
both  banks and has  r i g h t  t o  
use  of f lowing wa te r  

4 S t a t e  L e g i s l a t i o n  may c o n f e r  t h e  
u s e  and enjoyment of t h e  watercourse  
on a  deve loper  s u b j e c t  t o  the  p u b l i c  

111. DETERMINE: Is p r o j e c t  s u b j e c t  t o  P u b l i c  U t i l i t i e s  Commission j u r i s d i c t i o n ?  

- W i l l  power be u l t i m a t e l y  a v a i l a b l e  t o  t h e  g e n e r a l  p u b l i c ?  
- O r  i s  deve loper  g e n e r a t i n g  power f o r  h i s  own use?#->If s o ,  
- . O r  i s  deve loper  an e l e c t r i c  c o o p e r a t i v e ?  --)If s o ,  
- I f  deve loper  i s  a  m u n i c i p a l i t y ,  i s  power being made 

a v a i l a b l e  beyond t h e  c o r p o r a t e  l i m i t s  of t h e  
m u n i c i p a l i t y ?  

d 
11 

P r o j e c t  i s  
no't s u b j e c t  

I f  y e s ,  t o  PUC 

1 j u r i s d i c t i o n  

I V .  P r o j e c t  i s  s u b j e c t  t o  PUC j u r i s d i c t i o n  I 
- Apply f o r  a  C e r t i f i c a t e  of P u b l i c  Convenience 

which must be ob ta ined  p r i o r  t o  beginning c o n s t r u c t i o n  
- F i l e  p l a n s ,  s p e c i f i c a t i o n s ,  l o c a t i o n  maps f i n a n c i a l  

s i t u a t i o n ,  e t c .  w i t h  PUC. 
- PUC may hold  h e a r i n g  

V. Apply f o r  -a DER Permit  

- F i l e  p lans , .  s p e c i f i c a t i o n s ,  e t c .  wi th  DER 
- DER may hold h e a r i n g s  on t h e  a p p l i c a t i o n  



V I .  DER Permit  o r  PUC C e r t i f i c a t e  denied 

.1 
Appeal t o  Commonwealth Court  *- successful'^ 

Appeal t o  Pennsylvania  Supreme C o u r t . ~ > S u c c e s s f u l  

I 1 
V I I .  Is p r o j e c t  l o c a t e d  .1 w i t h i n :  I 

- Susquehanna River  Basin'! 
- Delaware River Basin?  
- P h i l a d e l p h i a ?  
- I f  S O ,  deve loper  must cumply wi th  r u l e s  and r e g u l a t i o n s  

of t h e s e  a u t h o r i t i e s  

1 
V I I .  comply w i t h  c o n d i t i o n s  o f  p e r m i t s  and l i c e n s e s  d u r i n g  const r 'uc t ion 

and o p e r a t i o n .  



EXECUTIVE SUMMARY OF THE REGULATION 

OF SMALL DAMS IN VIRGINIA 

I. VIRGINIA WATER LAW 

A. The Developer Must Acquire Certain Property Interests At 
His Proposed Site 

Property Interests Required 

Virginia follows the riparian theory of water law. Under the 
. ..,.-. 

riparian theory, private rights in the flow of water are vested 

in landowners whose property borders the river or stream. The 

riparian theory requires the acquisition of property interests 

in the abutting lands on both sides of the particular waterway. 

for the developer to acquire the use of the flowing water. 

The developer must also be able to use the streambed of a 

river or stream. Ownership of a streambed turns on whether 

the stream or river is navigable or non-navigable. Title to 

the bed of all navigable watercourses in Virginia lies in the 

state for the benefit of the people. Title to the bed of nun- 

navigable watercourses lies in the respective riparian owners. 

Title to such non-navigable watercourses follows the edge of 

the abutting estate and extends to the middle thread of the 

watercqurse. 

Owners of land abutting navigable waters own land to the 

mean low-water mark, or ordinary low-water mark. The test 

used in Virginia to determine whether a stream is navigable 

is whether the flow of water is sufficient to be useful to 

the public for transportation. 



A developer  proposing t o  b u i l d  h i s  p r o j e c t  on a non-naviga- 

b l e  wa te rcourse  must f i r s t  a c q u i r e  t h e  necessa ry  p r o p e r t y  

i n t e r e s t s  i n  t h e  banks and beds fr.om t h e  a p p r o p r i a t e  r i p a r i a n  

owners. I f  t h e  developer  proposes  t o  b u i l d  on a nav igab le  

wa te rcourse ,  he must o b t a i n  t h e  necessa ry  p roper ty  i n t e r e s t s  

i n  t h e  banks from t h e  a b u t t i n g  landowners and r e c e i v e  permis- 

s i o n  from t h e  s ta te  f o r  t h e  use of t h e  hed. 

2. The Reasonable U s e  Doc t r ine  

The theory  of r i p a r i a n  r i g h t s  followed i n  V i r g i n i a  is one of 

reasonab le  use .  Under t h i s  d o c t r i n e ,  each r i p a r i a n  owner has  

an  e q u a l  r i g h t  t o  t h e  r e a s o n a b l e  u s e  o£ t h e  water  f iowing by o r  

through h i s  land.  The reasonab leness  of a use  depends upon t h e  

n a t u r e  and s i 'k o f  t h e  s t ream,  the business o r  purpose t o  

which i t  is made s u b s e r v i e n t  and o t h e r  va ry ing  c i rcumstances .  

Genera l ly ,  t h e  use  of a wa te rcourse  f o r  g e n e r a t i n g  power would 

c o n s t i t u t e  a reasonab le  one. 

3 .  The V i r g i n i a  Milldam Act. 

The Virginia M i  1lc.la111 AcL , l l k r  ILS cullLr111pur a r  y 111 alally 

o t h e r  s t a t e s ,  was passed t o  d e c r e a s e  t h e  common law impediments 

t o  t h e  development of wa te r  power. The Act a l lows  a r i p a r i a n  
g .  

owner t h e  o p p o r t u n i t y  t o  apply  f o r  a permit  which would a l low 

him t o  e r e c t  a dam a c r o s s  a non-navigable watercourse .  The 

Act p e r m i t s  a developer  t o  f low a p o r t i o n  of upstream land  . . 
I 

without  f e a r  ' t h a t  h i s  dam w i l l  be  adjudged a nu i san=e  and 

ordered removed. The developer  must pay t h e  overflowed land- 

owners f o r  t h e  v a l u e  of t h e  l a n d  flowed, bu t  t i t l e  does  no t  

pass  t o  t h e  developer .  Milldam Acts have been chal lenged i n  

o t h e r  s t a t e s  a s  v i o l a t i n g  theU.3.  C o n s t i t u t i o n  and have g e n e r a l l y  

been upheld. The V i r g i n i a  Act has  y e t  t o  be  s o  chal lenged.  



. 
11. DIRECT AND INDIRECT REGULATION 

A.  .Any Developer Proposing To Bui ld  A Dam I n  V i r g i n i a  For The 
Purpose Of Genera t ing  H y d r o e l e c t r i c  Power I n  The S t a t e  . 
Must Receive A Permit  From T  h e  S t a t e  Corpora t ion  Commission 

\,A dam deve loper  must submit  a n  a p p l i c a t i o n  t o  t h e  S t a t e  Corp- 

o r a t i o n  Commission and i t  must c o n t a i n  a l l  t h e  e s s e n t i a l  f a c t s  t o  

e n a b l e  t h e  Commission t o  a r r i v e  a t  a  d e c i s i o n  on t h e  merits of t h e  

p roposa l ,  A p p l i c a t i o n s  must i n c l u d e  maps, p l a n s  and any o t h e r  

in fo rmat ion  which w i l l  g i v e  t h e  Commission a  c l e a r  and f u l l  under- 
. . 

s t a n d i n g  of  t h e  proposed development. Once t h e  a p p l i c a t i o n  i s  

r e c e i v e d ,  t h e  Commission w i l l  s e t  a  d a t e  f o r  a  p u b l i c  hea r ing .  The 

a p p l i c a n t  i s  r e s p o n s i b l e  f o r  p r o v i d i n g  n o t i c e  to '  t h e  p u b l i c  a s  t h e  

Commission r e q u e s t s .  

The S t a t e  Corpora t ion  C o m i s s i o n  is  t o  consi.der a l l -  p e r t i n e n t  

in fo rmat ion  concerning t h e  proposed p r o j e c t  and e v a l u a t e  any informa- 

t i o n  provided by o t h e r  s t a t e  and l o c a l  depar tment  and a g e n c i e s .  The 

Commission must a l s o  c o n s i d e r  t h e  p r o b a b l e  e f f e c t s  on t h e  s t a t e  and 

t h e  people  d i r e c t l y  a f f e c t e d .  The Commission may i n c l u d e  any terms 
. , . . 

o r  c o n d i t i o n s  i n  t h e  pe rmi t  they  deem necessa ry .  I f  t h e  dam w i l l  

l i k e l y  o b s t r u c t  t h e  f r e e  passage of  f i s h ,  t h e  Commission may r e q u i r e  
, , 

t h a t  f i s h  l a d d e r s  b e  b u i l t  by t h e  deve loper .  

While t e c h n i c a l l y  t h e  S t a t e  Corpora t ion  Commission h a s  a b s o l u t e  

a u t h o r i t y  i n  d e c i d i n g  whether o r  n o t  t o  l i c e n s e  a  dam p r o j e c t  i n  

t h e  s t a t e ,  p r a c t i c a l l y  they  have v e r y  l i t t l e  o p p o r t u n i t y  t o  have 

any d i r e c t  e f f e c t  on t h e  f i n a l  d e c i s i o n  of  whe the r  a  p r o j e c t  w i l l  

o r  w i l l  n o t  be b u i l t .  Because t h e  requ i rements  of a p p l i c a t i o n s  f o r  

meeting t h e  f e d e r a l  1.i.cense requ i rements  a r e  s u b s t a n t i a l l y  t h e  

same, and i n  many c a s e s  more s t r i n g e n t  than  s t a t e  r equ i rements ,  



t h e  Commission h a s  i n  e f f e c t  been r e l i e v e d  of t h e  n e c e s s i t y  of 

s c r u t i n i z i n g  t h e  c o n t e n t s  of t h e  a p p l i c a t i . o n s .  

The S t a t e  Corpora t ion  Commission is  a l s o  r e s p o n s i b l e  f o r  t h e  

i s s u a n c e  of c e r t i f i c a t e s  of convenience and n e c e s s i t y .  These 

c e r t i f i c a t e s  a r e  r e q u i r e d  f o r  any p u b l i c  u t i l i t y  d e s i r i n g  t o  

c o n s t r u c t ,  e n l a r g e  o r  a c q u i r e  any f a c i l i t y  f o r  use  i n  t h e  p u b l i c  

u t i l i t y  s e r v i c e .  T h i s  c e r t i f i c a t e  is n o t  r e q u i r e d  f o r  d e v e l o p e r s  

who i n t e n d  t o  consume t h e i r . e n t i r e  p roduc t ion  of power. 

The S t a t e  c o r p o r a t i o n  Commission is  r e s p o n s i b l e  f o r  s e t t i n g  

o r  approving r a t e s  a t  which e i e c t r i s i f j t  may he s o l d  w l L l i i ~ l  L l i e  s t a t e .  

If a  deve loper  i n t e n d s  t o  s e l l  e l e c t r i c  energy i n  V i r g i n i a ,  l i e  may 

be s u b j e c t  t o  e x t e n s i v e  r e g u l a t i o n  by t h e  S t a t c  Corpora t ion  Commission. 

B. Var ious  I n d i r e c t  Regu la t ions  Which May Have Some E t f e c t  on a  
Developer ' s Pro  j e c t  . 

A number of s t a t e  a g e n c i e s  may have a u t h o r i t y  t o  impose condi-  

t i o n s  on a  g ivcn p r o j e c t .  Developers should  c o n s i d e r  t h e  fo l lowing  

a g e n c i e s  p r i o r  t o  c o n s t r u c t i o n :  

1. S t a t e  Water C o n t r o l  Board. (SWCR) This  agency i s  

r e s p o n s i b l e  f o r  m a i n t a i n i n g  e x i s t i n g  high water q u a l i t y  arfd r e s t o r -  

i n g  any degraded s t a t e  wa te r s .  The SWCB is  a l s o  r e s p o n s i b l e  f o r  

a d m i n i s t e r i n g  t h e  Ground Water Act of 1373. The A c t l s . p u r p o s e  is  

t o  conduct groundwater a r e a  s t u d i e s  t o  m a i n t a i n  reasonab le  c o n t r o l  

of groundwater r e s o u r c e s  i n  t h a t  a r e a .  Another a r e a  of SWCB1s 

a u t h o r i t y  is  t h e  c o o r d i n a t i o n  and enforcement of  t h e  Flood and 

J)amage Reduction Act. The Board h a s  t h e  d u t y  t o  c o l l e c t  and d i s t r i -  

b u t e  in fo rmat ion  on f l o o d i n g  and f l o o d p l a i n  management and c o o r d f n a t e  

v a r i o u s  a c t i v i t i e s  under t h e  Act. F i n a l l y ,  t h e  SWCB is  charged w i t h  

t h e  a d m i n i s t r a t i o n  of t h e  V i r g i n i a  Erosion and Sediment C o n t r o l  law. 

Under t h i s  law, t h e  SWCB is  r e q u i r e d  t o  a d v i s e  t h e  Vi.rginia S o i l  



and Water Conservat ion Commission i n  t h e  development of  an  e f f e c t i v e  

e r o s i o n  and sediment c o n t r o l  program. 

2.  Wetlands Act.  Under t h e  Act ,  c o u n t i e s ,  c i t i e s  and towns a r e  

a u t h o r i z e d  t o  adopt  we t l ands  zoning o rd inances  f o r  t h e  purpose of , 

r e g u l a t i n g  t h e  use  and'development of the  we t l ands .  

3 .  The S o i l  and Water Conservat ion Commission. The Commission 

is  r e s p o n s i b l e  f o r  moni tor ing t h e  a c t i v i t e s  of l o c a l  s o i l  and water  

c o n s e r v a t i o l ~  d i s t r i c t s  and a d m i n i s t e r s  the C o l ~ s e ~ v a L l u n ,  Small  

Watersheds,  Flood Cont ro l  and Area Development Fund. 

4. Div i s ion  of S t a t e  Pa rks .  The Div i s ion  has  t h e  a u t h o r i t y  

t o  a c q u i r e  l a n d s  of  s c e n i c  beau ty ,  r e c r e a t i o n a l  u t i l i t y  o r  h i s t o r i c a l  

i n t e r e s t .  

5. Commission of Outdoor Recrea t ion .  Th i s  Commission is 

responsible f o r  t h c  dcvelopmcnt of an  up--to--date comppehensive p l a n  

f o r  t h e  development of outdoor  r e c r e a t i o n a l  f a c i l i t i e s ,  and t o  

e s t a b l i s h  and promote s t a n d a r d s  f o r  such f a c i l i t i e s .  

6. The Scenic  Rivers  Act.  The purpose of t h e  Act i s ' t o  pro- 

v i d e  f o r  t h e  i d e n t i f i c a t i o n ,  p r e s e r v a t i o n ,  and p r o t e c t i o n  of s c e n i c  

r i v e r s  b e f o r e  a l t e r n a t i v e  p l a n s  a r e  approved. 

. 7.  Environmental  Acts .  These Acts i n c l u d e :  the  V i r g i n i a  

Environmental  Q u a l i t y  Act; C r i t i c a l  Environmental  Areas ;  and,  

Environmental  Impact Repor t ing.  The f i r s t  two a c t s  a r e  des igned t o  

p rov ide  t h a t  adequate  c o n s i d e r a t i o n  be given t o  t h e  s t a t e  p o l i c y  of 

I 

promoting t h e  wise  use  of t h e  s t a t e ' s  r e s o u r c e s .  The Environmental  

Impact Repor t ing  was enac ted  t o  r e q u i r e  t h a t  a  r e p o r t  be f i l e d  on 

t h e  environmental  a f f e c t s  of any major s t a t e  p r o j e c t .  
. . 



8. Commission o£ Game & In land  F i s h e r i e s .  The Commission i s  

g e n e r a l l y  c o n s u l t e d  wi th  regard  t o  major power p r o j e c t s  t o  e v a l u a t e  

t h e  a f f e c t s  of such p r o j e c t s  on f i s h  and game of t h e  s t a t e .  

9. H i s t o r i c a l  P r e s e r v a t i o n  Acts .  V i r g i n i a  h a s  two S t a t e  

H i s t o r i c a l  P r e s e r v a t i o n  Acts :  t h e  Act which e s t a b l i s h e d  t h e  S t a t e  

H i s t o r i c a l  Landmarks Commission; and,  t h e  S t a t e  A n t i q u i t i e s  ~ c t .  

The S t a t e  H i s t o r i c a l  Landmarks Commission is  empowered t o  d e s i g n a t e  

h i s t o r i c  landmarks and t o  t a k e  s t e p s  t o  p r o t e c t  and p r e s e r v e  them. 

The S t a t e  A n t i q u i t i e s  Act p rov ides  t h a t  a  permit  must be acqu i red  

by anyone s e e k i n g  t o  remove, d e s t r u c t  or d i s t u r b  any o b j e c t  of 

a n t i q u i t y  on s t a t e  c o n t r o l l e d  l and .  

10. V i r g i n i a  Endangered Spec ies  Act. Th i s  Act is des igned t o  

o p e r a t e  i n  c o n j u n c t i o n  w i t h  t h e  Federa l  Endangered Spec ies  Act ,  

but  a l s o  a l l o w s  t h e  s t a t e  t o  c h a r a c t e r i z e  s p e c i e s  n o t  included i n  

the f e d e r a l  l is t  t o  t h e  s t a t e  l i s t .  

11. The deve loper  would be wise t o  check l o c a l .  zoning ordinan-  

c e s  and i f  n e c e s s a r y ,  seek  approva l  from l o c a l  zoning boards .  

C. L i a b i l i t y  f o r  Dam Breach i n  V i r g i n i a  . 

The i s s u e  of t h e  l i a b i l i t y  of a dam owner f o r  the  breach of 

h i s  dam i s ' a n  impor tan t  c o n s i d e r a t i o n .  A t  t h i s  p o i n t  i n  t ime,  

l i a b i l i t y  f o r  dam breach i n  V i r g i n i a  i s  based on t h e  theory  of 

neg l igence ,  b u t  i t  should  be noted t h a t  o t h e r  s t a t e s  appear  t o  be 

'moving ' in t h e  d i r e c t i o n  of s t r i c t  l i a b i l i t y .  

FINANCIAL CONSIDERATIONS 

A. Taxat i o n  

The V i r g i n i a  C o n s t i t u t i o n  a l lows  f o r  t h c  t a x a t i o n  of a l l  p r o p e r t y  

w i t h i n  t h e  s t a t e  a t  uniform r a t e s  u n l e s s  e x p r e s s l y  exempted. Dams 



and .equipment'do not fall within one of these.exemptions. All 

assessments of property within Virginia are to be made based on 

their fair market value. Property is also to be assessed at its 

highest and best use. 

Virginia law also allows for a state annual i t  .nchise tax and 

local license tax on power-companies. The maximum limits of such 

taxes are set out in the statutes. 

B. Financial Assistance 

The Division of Industrial Development (D.I.D.) was established ; A 

to manage a program, provide information to prospective industrial 

developers, and to accept and utilize grants from public and private 

sources. 

The Virginia Industrial ~ u i i d i n ~  Authori.ty (V. I. B .A. ) was 

' , established by s tatute  to guiarantek l .nans ' f o r  'industrial project€ 

and to acquire, purchase, manage, and operate and ente,r into contracts 

to encourage and assist in the location and rehabilitation of new and 

existing businesses and industries. 

State law allows for financial institutiona in the state to 

establish Industrial Development Corporations for the purpose of 

selling stock and debentures to finance the location and rehabilita- 
a .  

tion of new and existing industrial and business projects within 

the state. 

Another possible financial incentive is that developers. may by 

able to qualify their hydro facility as a pollution control facility 

which would exempt them from state taxes and partially from local I 

taxes. The argument for.,this classification has been successful in 

the case of a facility in Massachusetts, but as of this time, its 

acceptance is very uncertain. 
. . . - . - . .. -- - ... ...-. . . . 



Flow Diagram of Regu la t ion  of 

Small  D a m s  i n  Vi rg in ia  

J. 
I. Ownership 

- ~ o e s ' d e v e l o p e r  q u a l i f y  a s  a  r i p a r i a n  owner? 

- Does deve loper  own one o r  b o t h  banks of  t h e  waterway? 

f  Non-Navigable * 

S t a t e  Owns Bed ' Developer Owns' Bed I f  H e  Owns 
Dsth Danks 

' ~ i!%iite . ~ ~ ~ ~ ~ ~ ~ ~ e d ~ ~  Non-Navigable ' , . 

111. Apply t o  S t a t e  ~ o r ~ o r a t i d n  Commission f o r  Dam C o n s t r u c t i o n  Pe rmi t  and SUB& 
8 ,  

Copy of F.E.R.C. A y p l l c a t l o n  t o  S.C.C. 

1 . , 

A p p l i c a t i o n  ? ius t  I n c l u d e  A l l  Re levan t  In fo rmat ion  Required By S.C.C. 
I 

I 
IV. S t a t e  Corporati 'on Commission W i l l  Review A p p l i c a t i o n  a s  Well a s  ~ p p l i c a t i o n  , . .,, 

and F ind ings  of  F.E.R.C. 

B 

p e r h i t  zipbrov&h' i f  F. E. R. C .  h a s  Permif Denied 
approved.  S.C.C.has i n t e r p r e t e d  
their a c t i o n  a s  pre-emption . 



- Developer must i n s t i t u t e  a c t i o n  a g a i n s t  
owners f o r  a flowage easement. 

I - I f  v a l i d  p u b l i c  use ,  easement g r a n t e d  
and may s p e c i f y  dam h e i g h t  and dimen- 
s i o n s  and pe r iod  of t i m e  which dam may 

- Court  would compute damages which 
deve loper  must pay a d j a c e n t  landowner 
t o  f low l a n d  [ t i t l e  does  n o t  p a s s ] .  

I 

VI. Does ~ e v e l o ~ e r  A n t i c i p a t e  Generat ing Power f o r  Other  Than Own Persona l  

J, 
( I f  Pub l i c  S e r v i c e  Company, 
developer  may be able t o  a c q u i r e  
p r o p e r t y  through eminent domain 
w i t h  approva l  of  S t a t e  Corpora t ion  
Commission.) 

I 

Must r e c e i v e  c e r t i f i c a t e  of  conven- 
i e n c e  and n e c e s s i t y  from S t a t e  Corp- 
o r a t i o n  Commission. 

J 
Must f i l e  r a t e  schedu le  w i t h  S t a t e  Corp- 
o r a t i o n  Commission f o r  approva l  and have 
schedu les  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n .  .u.s. GOVWPIT PRINTING OFFICE : 1980 0-3ll-119/11+0 
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