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INTRODUCTION

"This memg;andum describes in detail the legal and institutional obstacles
to fhe development of small scale hydroelectric energy at the state level. It
is designed to aid the developer in the determination of which permits, licenses
"and laws of the state must be secured or complied with for the dévelopment of
a project. However, the developer should be aware that the state regulatory
system does not comprise the universe of hydroelectric regulation. The federal
government also exercises extensive regulatory authority in the area.

This dual regulatory system is a function of the federalist nature of our
government. Federalism permits both the federal government and the state
government to regulate and license certain aspects of a developer's project.
Principles of federalism often support a finding that the federal regulation
in question willébe superior to comparable state regulation. This supefiority
of federal law can divest the state of any regulatory authority in a given area.
Typically, the devéloper, with this general principle in mind, is compelled to
wbnder'why he must be concerned with the state system at all. The following
discussion will examine the area of federal-state relationships with the aim
of creating a more orderly understanding of the vagaries of the system.

Thus, the remainder of this introductory section will examine the dual

-regulétory system\from the standpoint of the appropriate legal doctrine, the
law of pre-emption, application of the law to the case of hydroelectric devel-
opment and will conclude with an inquiry inteo the practical use of the doctrine

by the Federal Energy Regulatory Commission. (Hereinafter the FERC).
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A. The Law of Pre—emp;iona

As alluded to above, pre-emption is the term that describes, in a -
federalist system, the abilify-of the law of one sovereign to take
precedence over the law of a lesser sovereign. Specifically, it is the
supremacy of the federal law to -the state law.

The doctrine of pre-emption is derived from the U.S. CONST. art. VI,
cl. 2, which states: "...[itlhis Constitution, and the Laws of the United
States . . . and all Treaties . . . shall be the supreme Law of the Land;

. any Thing in the Constitution or Laws of any State to the Contrary

' This clause is the basis of federal supremacy?* On

notwithstanding.'
- its face, the supremacy clause purports to divest the states of‘QUthority.
However, the principles of federalism do not support such a reading. The
federal government is a government of delegated authority. Its laws can - =~ =
be supreme only within the scope of its delegation.b

Thus, before the doctrine of pre-emption can be invoked, the federal
measure in question mu;t be within an area of the authority delegéted‘to
the federal govgrnment. In other words, the federal action must have the‘
capability to pre-empt thé state action.‘ It i1s implicit in the above state-
ment that.there are certain areas of regulation in which the federal govern-

ment does not have a pre-emptive capability. Where pre~emptive capability

See generally Gunther, Constitutional Law ch. 5 § 2 (9th Ed. 1975); Tribe,
American Constitutional Law § 6-23 et seq. (1978); and Engdahl, Constitu-
tional Power ch. .12 (1974).

L.

b S . ’
See McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 405 (1819), "...government of
the Union though limited in its power is supreme within its sphere of action."
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is lacking, .the state law will control.®

Oncévpre-emptive capability is determined to exist, further inquiry must
be made to ascertain whether pre-emption exists. Whether a particular state .
measure is actually pre-empted by a federal measure depends upon the
judicially~determined Congressional intent.d At this point, the difficulty
becomes one of how to determine the intent of Congress.

The U.S. Supreme Court has, on a case by case basis, articulated factors
which it declares to be indicative of the Congressional intent to pre-empt.
At times the Court has examined the federal statutes to see if they deal with
the matter exhaustively. From exhaustive federal regulation the éourt infers
an intent of no state regulation.e Where the Court can infer a need for
national uniform standards, pre-emption will be appropriate.f The Court has

also found pre=emption proper where there are contradictory federal and state

See, e.g., Regents v. Carroll, 338 U.S. 586 (1950), wuere the Court held that
the F.C.C., could, pursuant to the federal power of regulating interstate
commerce, grant or deny or condition the grant of a radio broadcasting license.
Here, the license condition required the unilateral disaffirmance of a

contract with a third party. Such a condition violated state law which pro-
hibited unilateral disaffirmance. The Court held that while the federal govern-
ment has pre-emptive capability in the area of interstate commerce, it had

no such privilege in the area of state contract law. Hence, state contract law
was supreme. ‘

d
See, e.g., City of Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624 (1973).

e
E.g., Brotherhood of Railroad Trainmen v. Jacksonville Terminal Co., 394 U.S.
369 (1969).

f

E.g., Campbell v. Hussey, 368 U.S. 297, 301 (1961); stating "we do not have

the question of whether [state] law conflicts with federal law. Rather we
have the question of pre-emption . . . [Here] complementary state regulation

is as fatal as state regulation which conflicts with the federal scheme." Cf.
Florida Lime and Avocado Growers Inc. v. Paul, 373 U.S. 132 (1963) finding pre-
emption inappropriate as federal law was concerned with minimum standard rather
than uniform standard.
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requirements making compliance with both impossible.g
Thus, given a finding of the pre-emptive  capability of the federal law
and a finding tﬁat an appropriate basis exists to infer that the Congressional
intent was pre—emption, federal law ﬁill be superior to state law.
The following section will examine the application of these principles
by the Court to the case of hydroelectric development. |

B. Pre-emption and Hydrnelectric Devolopment

1. The Federal Power Act

In thc area of hydruelectric development the Federal Power Act enjoys
pre-emptive capability. This pre-emptive capability is based upon the Federal
Commerce Clause.h That clause gives to the Congress the power ''to regulate
commerce . . . among the several states."* TFederal jurisdiction to regulate
commerce has been held to include the regul;tion of navigable waferways.j Thus,
federal regulation of navigahle waterways may preclude state regulation. However,
the regulation of property rights is not a federal power and in thaf area the
federal law does not have a pre-emptive capability. State property law will
govern the rules pertaining to water rights.k

The U.S. Supreme Court has also addressed the issue of whether the

Federal Power Act actually pre-empts state licensing authority. The Court held

2 ,
See Gibbons v. Ogden, 22 U.S. (9 Wheat) 1 (1824).

h
U.S. CONST. art. I, § 8, cl. 3.

Id.

3

Gibbons v. Odgen, 22 U.S. (9 Wheat) 1, 84 (1824), "...all America understands and
has uniformly understood the word 'commerce' to comprehend navigation." '

k
First Towa Hydroelectric Coop. v. F.P.C., 328 U.S. 152, 171-176 (1946). Compare
Regents v. Carroll, 338 U.S. 586 (1950).
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that an applicant need not compl& wifh state permit requirements to secure a
federal license.l' Further, the Court found that the intent of Congress was to
secure enactment of a complete schéme of ‘national regulation which would
promote the comprehensive developmgnt of the water resources of the Nation.™
Given that finding of intent, the section of the Federal Power Act which requires
each applicant to submit satisfactory evidence of compliance with state law"
was interpreted to only require the Féderal Energy Regulatory Commission to
cénsider state‘laws when granting a federal license, but not to require an
applicant to comply with state law.® Thus, pre-emption of state liceﬁsing by
federal 1licensing is appropriate, given the Congressional call for a “complete
scheme'" evidencing exhaustive and uniform regulation.

However, the FERC may by regulation require evidence of the applicant's
compliance with any of the requirements:of a state permit that thé Commission
considers necessary. Hence, the Commission has the discretionary authority to

require compliance with state permit requirements.p

1

First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152 (1946).

m
I1d. at 180.

n
16 U.S.C. § 802(b) (1976).

°First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152, 177-178 (1946).

P
Id. See F.P.C. v. Oregon, 349 U.S. 435, 445 (1955). The State challenged the

Zaequacy of license provisions. approved by the Commission for the conservation
of anadromous fish. The Court held that the Commission acted within its power
and discretion by granting the license and that the state could not impair the
license by requiring the state's additional permission or more stringent
requirements.
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2., The Public Utility Regulatory Policies Act of 1978

Into the already complicated dual system of hydroelectric power regulation,
Congress has injected a surprisingly progressive piece of legislation: The
Public Utllirty Regulatory Policies Act of 1978 (hereinafter cited as PURPA),
signed into law by President Carter on November 9, 1978, as part of the 5-
bill National Energy Act. The eventual impact of PURPA, whose implementing
regulations are being drafted as of this writing, is fér from certain‘.r
However, a few broad conclusions regarding state and federal jurisdiction can
be made based on the legislation, itself, and the Conference Managcrs Report
whilch accompanied it.

The traditional regulatory scheme of things has bgen that a person selling
electric energy for ultimate distribution to the publicww0uld be considered
an electric utiiity and subject to federal jurisdiction if the electricity is
sold for resale or in interstate cﬁmmerce, and state jurisdiction if it is sold
intrastate directly to the consumer.®  As explained above, this systemn results

from the Federal Power Act, the Commerce Clausct and the doctrine of pre-emption.

9The other four pieces of legislation comprising the National Enorgy Act are:
National Energy Conservation Policy Act; Energy Tax Act of 1978; Powerplant
and Industrial Fuel Use Act of 1978; and Natural Gas Policy Act of 1978.

rRules implementing the legislation herein under discussion are to be issued by
FERC by Novewmber 8, 1979, to be implemented by state regulatory authorities and
nonregulated utilities by November 8, 1980.

Y6 u.s.c. § 824 (1975), Section 201 of the Federal Power Act.

One of the bases for Commerce Clause invocation is the fact that .a ut111ty
selling to another utility for eventual resale is 1nterconncct1ng to an inter-
state transmission grid and will "affect" interstate commerce even if both the
selling and purchasing utilities are located within the same state. See F.P.C.
v. Union Electric Co., 381 U.S. 90, reh. denied, 381 U.S. 956 (1965).
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PURPA seeks to turn this system upside down in order to further the
Congressional intent to encourage the development of small power production -
facilities, such as small scale hydroelectric plants.u

One aspect of this reordering is that a hydroelectric plant which meets
the qualifications set out in § 201 of PURPA, i.e., becomes a '"qualifying
facility" (hereinafter cited as QF), could have its rates determined by a
state public utility commission, in spite of the fact that its sales enter
the interstate grid and are intended for,resale. Although FERC will retain
some jurisdiction by setting out the rate-making standards which the state
commissions will be required to follow, the day-to-day administration of the
wholesale rate-making involved will fall to the states for the first time.

This contravention of tréditional jurisdiction is further extended by a
provision in PURPA which gives FERC the discretion to exempt QF's from sub-
stantial portions ‘of now-existing state and federal 1aw,v This exemption
authority is premised on the Act's purpose of removing obstacleé to the develop-
ment of small power production facilities. The exemption from certain provisions
of federal law, such as parts of the Federai Power Act and the Public Utility
Holding Company Act, serves the Congressional goal of femoving the extensive
scrutiny of organizationél and financial>details which accompanies governmental

regulation of power companies and acts as a substantial disincentive to altermative

“The scope of PURPA encompasses much more than the principles discussed in this
introduction. Even the Title II sections which provide the jurisdictional
authorities discussed herein apply to facilities other than hydro; e.g., cogenerators.
For a complete discussion of PURPA's effects on small scale hydroelectric develop-
ment see FEDERAL LEGAL OBSTACLES:- AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL

SCALE HYDROELECTRIC POTENTIAL. OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law
Institute (second draft) (1979).

V§ 210 (e)(1) of PURPA.
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energy development.w The exemption from state law, however, meets an additional
concern. Without it, the states might have an afgument to the effect tﬁata

the field of_wholesale rate regulation has no longer been pre-empted and they
are therefore free to step into the void created by the removal of exhaustive
federal'invplvement. Becéuse this would have the effect of subjecting QF's

to precisely the kind of utility-type regulation. Congress sought to-avoid, this.
idea of pre-emption hy exemption was utiliscd.

Although provisions exempting QF's from certain state and federal regulations
will only be implemented if FERC .determines such exemption is necessary to encour-
age . . . small power production,"x a recent FERC Staff paper on this section
states: "It is clear from £he Conference Report that Congress intended the

Commigssion to make liberal use of its exemption authority."y.

3. Federal Clean Water Act

A current example of this type of coordination between federal pre—emptive
-authority and day-to-day administration by the stdtes is found in the area of
water quality. ' Under the Federal Clean Water Act, authority has been conferred
upon appropriate state agencies to monitor and enforce various aspects of

water quality. Certain state agencies have also been designated to issue § 401

Wn . .the examinations of the level of rates which should apply to the purchase by

the utility of the . . . small power producer's power should not be burdened
by the same examination as are utility rate applications, but rather in a less
burdensome manner. The establishment of utility type regulations over them would

act as a significant disincentive to firms intevested in . . . small power production.

Conference Manager's Report, accompanying § 210 of PURPA.
®§ 210 (d) (1) of PURPA.

YSTAFF PAPER DISCUSSING COMMISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI-
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978,
page 7; Docket No. RM79-55, Federal Energy Regulatory Commission, June 26, 1979.
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water quality certifiéates and § 402 "point source' permits. As is the case
with electric utility regulation under PURPA, in the area of water quality,
the federal law applies and ié administered by a state agency. The federal
law was enacted pursuant to the cémmefce clause of the constitution and
establishes a minimum standard for the states to implemént. Consistent
with the law of pre-emption, a state may require a higher standard,z i.e.,
a standard which goes even further in carrying out the intent of Congress.

C. The Practical Use ol Pre-emption

The above discussion has detailed the legal use of the pre-emption doctrine.
The purpose of this section is to describe the doctrine in practice.

The'FERC prgfers that a developer comply with appropriate state permits
before applying to it for a license. The preference is grounded in two ration-
ales. First, the FERC is aware of the federal-state relaﬁionship and the pos-
sible poulitical ramifications of fotally ignoring state input. Second, the FERC
must, in granting the license, make a determination that it is a project best
suited to the comprehensive development of the waterway. The state has an
interest in the use and development of its watercourses and its opinion of their
development is important to FERC. Hence, the FERC values state input where
it is rgasonable.aa Thus, the practical application of pre-emption dictates that

the hydroelectric developer adhere to the state's legal and regulatory system.

“See Florida Lime and Avocado Growers Inc. V. Paul, 373 U.S. 132 (1963).

88506 F.P.C. v. Oregon, 349 U.S. 435 (1955).




With respect to PURPA, the federal agency, FERC, will establish the
guidelines for rates for sales and exchanges of power between electric 4:
utilities and qualifying small hydroelectric projects and will prescribe
rules for exemptions from state and federal regulation. These standafds
and rules will be administered by state agencies, ilgl,‘state public
utility commissions. Accordin%ly, the developer of a SSH project should
be aware of the FERC standards on rates and rules on exemptions and';hduld
know that he/she will be dealing directly with state agencies.

The regulatory s&stem which is presently in place with regard to clean
water will confront the developer at the state level. In most states, this
federally-conferred authority will be administered by an agency such as the
Department of Natural Resources. These agencies.will require the developer
to meet certain water quéiity standards, set by the state and federal govern-
ment and will mandate that the SSH déveloper obtain the reqﬁisiﬁe certificate

and permit, as required by the Federal Clean Water Act.
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FLOW DIAGRAM OF REGULATION OF SMALL DAMS IN INDIANA

PROJECT
Ownership
- Does the'developer have the legél right to use the flowing water?

- Does the developer own both banks of the waterway?
- Is the waterway navigable or non-navigable?

Navigableé———"’————’—"—”—‘-§~§—§‘§“‘—““~9Non—navigable

State owns bed of appeal to waterway found Developer owns bed if he owns
waterway — stLate — non-navigable — hoth banks, Exercise powers of
' court eminent domain if public utility

does not own both banks and there
is a "hold-out'" problem.

- PSCI certificate of convenience
and necessity needed-before
Public Utitlity may appropriate
property

2
Apply: to State legislature for charter
authorizing use of "public way."

approved denied

i/ _ | v

Apply: for all relevant permits, variances and approvals required by local by-laws.
E.g., zoning and watercourse regulations.

J

Does SSH project adversely affect Registered Historic Site?

Yes /\ o

- must protect if economically o~
feasible \L

Does SSH project impound more than 5% of a Wild and Scenic River?

vo /\ .

- need Legislative enactment
to develop

unsuccessful successful
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VII. Does SSH project disrupt a Nature Preserve?

&f//////

Yes’ No

-apply DNR for permit to develop

&

unsuccessful successful
\L N

VIII, Does the SSH project possess any of these characteristics?

Drainage area greater than one square mile.

Height of dam greater than twenty feet.

Volume of water impounded greater than one hundred acre feet.
Possible impact on other landowmers.

/\.
‘ | ~
Yes 45””’//’/,. : T

B BVS RN SR

No

- Apply to Division of Water in DNR
.— Flood Control (local recommendations)
- Dam Safety Regulations
- Fish and Wildlife
- permit for use of explosives
- fishladders may be required
- minimum flow requirements
- small boat passages may be required
- Lakes and streams
- lake level requirements
- Engincering
- dam satety requirements
— Soil and Water Conservation (local recommendations)
- Stream Pollution Control Board (may set effluent
standards)
'—. Environmental Management Board (may require EIS
from DNR)
- Natural Resource Commission Approves all permits

Permit Granted Permit Denied

Appeal to
Superior Court

\V < overruled sustained

Approved by Governor

\2 v
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Is the SSH project a public utility? &
- Subject to PSCI jurisdictfon - selling power at wholesale
~ selling power at retail level level
- Rural Electric Membership Corporation —~ subject to FERC jurisdiction
- fixes rates - municipality

- issues public convenience and
necessity certificates
~ Municipalities
- PSCI jurisdiction over rates
— Non-profit electric cooperatives serv1ng
the general public
- Power of Eminent Domain
- Requires certificate of public
convenience and necessity
- PSCI power to inspect dams

1 ' \
Taxation of SSH as a Public Utility or Private Enterprise.

\

— Distributable Property of Public Utilities assessed by
State Board of Tax Commissioners .
- Fixed Property of Public Utilities assessed by County Auditor
— Municipal Utilities Exempt
- Property of Private Business assessed by County Auditor
- Gross Income Tax
- Income derived from sales to U.S. government,
interstate commerce, and public utilities exempt
- Non-profit corporation exempt
— Proprietary activities of municipal ut111t1es not exempt
- Adjusted Gross Income Tax
"= Non-profit corporations exempt’
- Supplemental Net Income Tax
~ Personal Income Tax
- Intangible Tax
- Sales and Use Tax’
- Public utility sales to manufacturers and other ut111t1es exempt
- Sales to municipal utilities and non-profit corporations exempt

+ = Non-profit corporations exempt from sales and use tax

= PSCI fee for Public Utilities
- Fee for incorporation

- Indlana Economic Development Authorlty
- Department of Natural Resources

Loans for SSH

Vv
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l

XII. Construction, Operation and Maintenance of SSH Dam

- Comply with conditions of all permits and licenses
- Fishways/boat passages
- Utilize power- to appropriate
- Tdability for dam Lreach unclear
—.0Obtain liability insurance for dam breach
- Is project feasible under prevailing rates?
- In terms of insurance, costs, is project worth risks?’

T Ty

Yeo "Ne
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INDIANA WATER LAW

A.

Ownership Rights .

The developer of small scale hydro (SSH) often must compete with
others for the right to use the water of a lake or stream. Unlike land,
there is no property right of ownership in water; it remains common
property, subject to the right of use only, ihe extent of which is
determined by the state's common and statutory laﬁ,

Indisana iaw follows the doctrine of riparianism. Under riparianism,
the right to make use of a waterway accrués to "owners of land contiguous
to or encompassing a public watercourse."1 The developer of
SSH must acquire right, title, or interest in the land adjacent
to the waterway.2 A leasing arrangement, or an option to buy riparian
land, contingent upon the successful outcome of licensing procedures,
is adequate to satisfy ownership qualifications, and is a cdmmon route
twﬁm’by private developers.

To construct a dam, or to gain rights to an éxisting one, the
developer must acquire the use of the banks upon which the dam and
appurtenant works are located, and the bed to the extent that the dam
overlies it. Unless otherwise stated in the deed, if a watercourse is
non-navigable, bed ownership generally lies with the adjoining riparians
to the center of the stream. On navigable waters, a riparian only has
title to the high waler mark of the strecam; title to the bed is vested

3

in the state.

LIND. CODE ANN. § 13-2-1-3 (Burns) (1973).

2

Id. § 13-2-20-1.

3nd. Dept. of Conservation v. Kivett, 228 Ind. 623, 95 N.E.2d 145 (1950);
Bowman v. Wathen, L2 U.S. 189 (16841); U.S. v. Oregon, 295 U.S. 1 (1935).
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’ Ownership of non-navigable lake beds depends on different methods
of delineating property 1ines.. At common law, lake awners take title
to the bed roughly in proportion to their shofeline footage. The method
of dividing the bed depends on the sﬁaﬁe of tbe lake. "[I11f thEA

lake is elongated and narrow, the lines are drawn perpendicular to the

' i
'

" median line of the lake, in a manner similar to the division of a non-
navigablebstream bed. If the lake shapé is rbunded, lines are drawn
50 as 1u shape propoftionai pie-shaped wedges, but if the shape is so
irregular as to prevent any of the above methods, partions are divided

in proportion to éhore frontz;age."h

The State of Indiana retains the fight to control and regulate
non-navigable waters for the public welfare.5 ~However, a lake or
stream's navigability increases the staté's jurisdiction over such

waters.

B. Navigability

State and federal governments have concurrent jurisdiction over
navigable w#ters. Congress has the power, under the United Sta?es
Constitution, to regulate commerce among the states, which includes
the right to improve navigable waterways so as to keep open and free the

natural channels of commerce.6 Hencé, no developer of SSH may obstruct

hSee Governor's Water Resource Study Commission, The Indiana yjater Resource:
Availability, Uses and Needs, Vol, 1 at 205 (1977). (Hereinafter IWRS).

5IND. CODE ANN, § 13-2-1-2 (Burns) (1973). See also 1d. § 13-2-1-8, which
provides that the surface waters of Indiana are to be public waters subject to
regulation by the Indiana General Assembly.

©y.5. CONST. art. 1, § 8.




navigable waterways without a federal and/or state permit.
In Indiana, navigability is determined by the 'mavigable in fact"

test. The primary Indiana case on this issue is Indiana Dept. of

Conservation v. Kivett,7 a 1950 Indiana Supreme Court decision. In
‘Kivett, tﬁe state brought an action seeking an injunction against a
commercial riparian for the removal of sand, gravel and minerals from
the bed of White River in Morgan County. Following U.S. Supreme Court

precedent.8 the Court outlined the test of navigability as:

[Wlhether or not [the stream] was available and was
susceptable for navigation according to the general
rules of river transportation at the time Indiana
was admitted to the Union [1816]. It does not
depend on whether it is now navigable . . . the
true test seems to be the capacity of the stream,
rather than the manner or extent of use. And the
mere fact that the presence of sandbars or drift-
wood or stone, or other objects, which at times
renders the -stream unfit for transportation, does
not destory its actual capacity and susceptibility
for that use.

Hence, if a waterway is capable of being used for useful purposes
of naviéation, i.e., trade and travel, then the.be& of.thé waters -
will vest in the state and the waterway will be ‘a public highway.lo In
KiVett,.evidence established that the White River~was navigable, and,

2

hence, title to the bed vested in the state and the ripafian owner had

7228 Tnd. 623, 95 N.E.2d 145 (1950).

8The Daniel Ball 77 U S 430 (1874); The Montello, 87 U S 430 (1874);
Unlted States‘v. Utah, 283 U.S. 64 (1931).

9Kivett, 95 N.E.2d at 147.

. 105ic6e11 Chilled Plow Works v. South Bend Mfg. Co., 64 Ind. App. 1,
111 N.E. 932 (1916).
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no right to remove sand or other minerals from the bed of the river
without license from the state.11

The Boards of County Commisgioners in Indiana are authorized to
declare any stream or watercourse in their respective counties as
navigable. Twenty-four (24) freeholders of a county may petition
their respective Board of County Commissioners to make such a
determination.12 Declaring a stream's navigability will subject any
development on such stream to federal and state regulation.

As statced before, state ownership of the bed of a navigablé Qater-
way extends to the high water mark under fecip.rm 1.:11_.1,13 and Kivett
declared that federal law must be apﬁlied to such issues.14 However,
Indiana ownership along the Ohio River extends to the low watér‘"

. . ¥
mark by virtue of the established etate boundary, an excepliun

allowed under federal ']_aw.15

The General Assembly has never specified when the state
holds ‘title to lake beds. 'The state can obtain title to
a bed by the exercise of eminent domain in reservoir

. condemnation proceedings and similar actions. However,
mere acquiescence to public use by private lake owners
does not dislurb their title to the bed, as specified
in .the preamble to the lake level statutes. Some

Mivett, 95 N.E.2d at 150, 151.

12/ND. CODE ANN. § 13-2-4-1 (Burns) (1973).

13

Bowman v. Wathen, 42 U.S. 189 (1841); U;S. v. Oregon, 295 U.S; 1 (1935).
14 .
Kivett, 228 Ind. at 629, 95 N.E.2d at 148.

15Martin v. City of Evansville, 32 Ind. 85 (1869).
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clarification is needed as to whether the
"navigability" of a lake, i.e., the flow

of a navigable watercourse into or out

of the lake, serves to vest bed title in
the state. A 1934 Indiana Supreme Court
case, implied that private bed ownership

of a lake was predicated on the lake's non-
navigability, but never expressly stated
its reasoning or precedent. 16

Ve e

A developer's right in a navigable waterway is subject to any
improvement the state or federal government may make for purposes '
of navigation. 1Imn other words, riparian ownsrship is subject to
the dominant right of the government to improve navigation. Although
- an improvement might result in substantial injury to a developer's
ability to generate power, he will be left without a remed_y.17

By its police power a state may regulate the use of navigable

waterways; pursuant to the commerce clause, the federal government.

may also regulate navigable waterways. These regulations may diminish,

or possiBly destroy the value of property. Howeﬁer, as long as the

property still remains in the owners possession there is no taking.18
For example, the Uniteq States Supreme Court hsg held .that an

owner of a hydroelectric dam, located on a navigable stream, was not

entitled under the Fifth Amendment to compensation from the United

1 T
States for a reduction in the generating capacity of the plant, which

) 16See IWRS at 205; Sanders v. DéRese, 207 Ind. 90, 191 N.E, 331 (1934).

17See Richard R. Powell, The Law of Real Property, § 723 et seq. (1977).

18See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922).




resulted from an authorized navigation improvement that raised the level
19

of the water in the navigable stream above ordinary high water mark
The Court stated that there can be no recovery for damages sustained as
a result of an improvement to navigation because the dam owner's right

to a certain water level is subordinate to the public's interest in

navigable waters.

C. Riparian Rights - Reasonable Use/Natural Flow

Once a developer gains right to the bank of a stream, he is entitled
Riparian rights attach to "surface

to make certain uses of the water.
water" which may be detined as water which flows with regularity and

dependability along a definite course and in a definite channel with
This may include not only streams and rivers,

bed and banks or sides.
but also lakes, ponds, swales, and marshes through which a watercourse

flows.
Originally, Indiana adhered to the Natural Flow Doctrine, which
granted each riparian proprietor the right to have the stream water remain

in its natural state, free from any unreasonable diminution in quantity
2 The Natural Flow

d free from any unreasonable pollution in quality.

an
Doctrine greatly reduced the efficient use of water; hence, practical

considerations led to its modification.

19y.5. v. Willow River Co., 32k U.S. L99 (1945)

%14, at 509.
Trout v. Woodward, 64 Ind. App. 33, 111 N.E. L67 (1916); IND. CODE ANN

22
(1976).

21
§ 13-2-I-L(L) (Burns) (1973).
See Robert Emmet Clark, Waters and Water Rights, Vol. VII, § 611 et seq.
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Indiana now follows the Reasonable Use Doctrine which states:
(1) all riparian proprietors have co-equal rights to use the streamflow;
(2) no one may lawfully use the water to such an extent as to cause
material injury to those below him on the stream; and, (3) no owner may
injure those above him by obstructing the flow so as to cause it to flood
upper lands or reduce the head needed for mill power.23 Under the
Reasonable Use theory, the stress is laid, not on the effect the use
has on the stream in its natural condition, but upon the effect the use
has on other riparians.

»In determining what uses are reasonable under the circumstances,
a coﬁrt of law considers: (1) quantity of water in the stream, whether
it is a natural or artificial .use; (2) the use which other riparians
wish to make; and (3) whether other riparians are materially injuned.2h
What may be a rcasonable use at one time may not be reasonable at another
time and Xié9'22£§2-

"Domestic" uses of water have priority under

Indiana law. Domestic uses include, but are not limited to, water for
household purposes and drinking water for 1ivestock.25. The generation
of power on a very small scale for the use in one's home may be |
considered a domestic use by the courts. In 1899 the Indiana Supreme

Court stated that an owner is entitled to "the reasonable use

and enjoyment of the stream . . . . He may dam it and divert it for

23City of Elkhart v. Christiana Hydraulic Inc., 223 Ind. 242, 59 N.E.2d
353 (1945). . . '

2h
25

City of Logansport v. Uhl, 99 Ind. 531, 538 (1855).

IND. CODE ANN. § 13-2-1-3(1) (Burns) (1973).
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mechanical purposes."26 However, the generation of power for sale would
most likely be considered a‘commercial use by the court and woﬁid be
balanced against other cémpeting socilal useﬁ. An Indiana Statute lists
the generation of power among the various uses which are deemed to be a
beneficial use of state water resources.27

oo

D. Public Rights

The publie has the right to navigation in all .navigable waters in
Indiana.28 This right has been expanded to include recreational uses,
'such as swimming, fishing and boating.29 |

‘The class nf wa£ers susceptible Lu publie rights has been suﬁstantially

30

broadened by the Indiana General Assembly to include artificial lakes,

31

waters overlying private lands dedicated to the public, artificial
channels adjoining watercourses and public 1akes,32 and rivers designated
uﬁder the Natural, Scenic and Recreational Rivers Act, which are subject

to a "water use easemént."33 However, the Indiana Supreme Court has

26

City o% Valparaiso v. Hagen, 133 Ind. 337, 30, 5L N.E. 1062, 1063 (1899).

2TIND. CODE ANN. §§ 13-2-L(10); 13-2-9-1 (Burns) (1973).

28See Waite, Public Rights in Indiana Waters. 37 Tnd. T.J. Lh67 (1961-62).
29

IND. CODE ANN. § 13-2-14-1 (Burns) (1973); IWRS at 96.

Pwrs at 197; see also IND. CODE ANN. §§ 13-2-11-3; 13-2-16-1; 1h-3-1-20
(Burns) (1973) (Supp. 1978).

JLIuRs at 197; see also IND. CODE ANN. §§ 13-2-18.5-5; 13-2-26-3(i)-10
(Burns) (1973).

32
(1973).

33IwRs at 197.

IWRS at 197; see also IND.  CODE ANN. §§ 13-2-1)-5; 13-2-18.5-5 (Durns)
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held that each owner abutting a non-navigable lake has the exclusive
right to enjoin bublic use of the waters overlying his portion of the
lake bed.Bh While this would be true of non-navigable streams as well,
lake level statutes have provided that the public }s to have recreational
use rights in all "lakes which have been used by't%e public with the
acquiescence of any or all riparian owners." There have been no inter-
pretations of this statutory 1anguagé by an Indiana court, and several ques-
’tions remain open: To what extent is public use sufficient to establish
acquiescence? Since any one owner's acquiescence is all that is
required to make the lake "public," what rights, if any, do some lake
35

owners have to prevent other lake owners from allowing public access?

E. Acquisition of Water Rights by Prescription

The right to use water may be gained by prescription, i.e., a mere
‘possessor of another's right may be entitled to enforce that right after
a ce?tain period of time has elapsed. The rationale for this transfer
of rignts is that a continuoﬁs user should eventually gain an interest
against a ripgrian who fails to object to the use., If an owner maintains
a dam and backfloods neighboring lands continuougly for twenty (20) years,36
without objection by owners whose lands are injured, the dam owner may
acquire an "easement,'" or the right to flood those lands. This right

will become part of his ownership deed, after an action to quiet title,

and will transfer to subsequent owners.

BhSanders v. DeRose, 207 Ind. 90, 95, 191 N.E. 331, 333 (193L); see also
Patton Park, Inc. v. Pollack 115 Ind. App. 32, 55 N.E.2d . 328 (19LL).

35See IWRS at 213; IND. CODE ANN. §§ 13-2-11-3; 13-2-14-2 (Burns) (Supp. 1978).

36

IND. CODE ANN. § 32-5-1-1 (Burns) (1973).
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Although Indiana courts have not specifically addressed the problem
of whether an individual‘may acquire prescriptive rights in public
wéter, the Indiana Supreme Court has held that "an easement cannot be
acquired by prescription‘against the government,."37

ﬁQn the other side of the coin, a developer who owns the banks of
a non-navigable lake should be aware that the public mdy gain a pres-
criptive right to use the lake for recreation, unless he protects his
exclusive interest.

In addition, the right to have an unnatural condition maintained

. : N C s 8 L .
may be acquired by prescription. In Burke v. Slmonson,3 a case in which

the defendant had maintained a lack for thirty years, the court held
that the plaintiff, a downstream owner whose land would have been flooded
had the lock been removed, had acquired a prescriptive right to .have the
lock maintained. Prescriptive rights may he obtained only by ripa}ian
vwners and only when the use is unreasonable.
F. Mill Dam Act

The Mill Dam Acts were passed in many eastern states during the colonial
period of the country; they enabled a mill owner to backfiood his neigh-_
bor's land, pay damages, and acquire an easement. The legislative
intent behind the acts was explained in a 1910 Indiana Supreme Court
case:39

The important advantage of mills to the inhabitants of the

country in general, is too obvious to require any elucida-

‘tion. ... Few sites are to be found where a mill can be ..
erected without so raising the water as more or less to

3yerrill v. School City of Hobart, 222 Ind. 21k, 216, 52 N.E.2d 619,
620 (19LL).

38104 Ind. 173, 2 N.E. 309 (1885).
39

Sexaver v. Star Milling Co., 173 Ind. 342, 348, 90 N.E. 47L, L77 (1910).
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affect the property of other persons besides the owner of
the mill. If no remedy was provided for this inconvenience,
the consequences would be, that every person, whose land was
in any degree injured, would be entitled to an action for
the damages sustained, and ounce being entitled to recover,
he would be entitled to recover again and again for every
continuance of the injury, as long as the dam would remain.
In this situation of things, no man would build a mill,
unless he was able first to purchase all the lands contiguous
to or that would be in any degree injured by, the dam,
This being the case, and mills being deemed a public good, Indiana
. . 0
passed their Mill Dam Act in 1881, which is still on the books today.h
To apply for Mill Dam rights a riparian owner should petition the circuit
or proper court of the county for a writ of assessment of damages.zll
The court must then:(1l) ascertain whether any other lands besides those
belonging to the petitioner will be damaged by the impoundment; (2)
inquire whether fish or navigation will be obstructed and whether the
health of the necighborhood will be injured; (3) examine alternative.means to
: . . 2
obstruction; and, (L) determine whether the use is a public use.lJ
Both the united States Constitution and the Indiana Constitution state
. that private property may only be taken for public use.}'13 And even

though the Indiana legislature has granted Mill Dam owners the power

to backflood private property, the constitutional grant of this power,

in terms of public use,has been a much litigated issue.hh

Aside from the power granted under the Mill Dam Acts, thec Indiana

legislature has declared public utilities' production of electricity

I

bl1q. § 3u-1-56-3.
L2

hBU.S. CONST. amend. V; IND. CUNST. art. 1, § 21.

bbSee generally 2 Nicols, Eminent Domain, § 7.623 (1976); The Constitutional
Basis of the Right to Tax and the Taking by Eminent Domain in lndiana, 7 Notre

Dame Lawyer 359 (1931-32).

OIND. CODE ANN. §§ 34-56-2; 3L-56-3 (Burns) (1973).

Honestine v. Vaughan, 7 Black F. 520 (18L5).
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to be a public use, entitling a public utility to acquire private

L5

property for the production of electricity. The United States Supreme
Court has upheld state statutes providing for condemnation of property
for water power purposes.bé Hence, electric companies, that are public
utilities, are constitutionally authorized to exercise the power of
eminent.domain, Hydroelectric producers, who are nuot defined as public
utilities, cannot constitutionally exercise the power of eminent domain.
The procedure to be followed by a public utility utilizing -eminent
domain ﬁowers will be discussed in Part IIT nf this papcr.

Granling the power of eminent domain to public utilities greatly
reduces the common law barriers to develdping SSH. The power of eminent
domain eliminates "hold out" problems due to riparians who refuse to sell
out to a utility which is developing SSH, thus making the development of
SSH moure expedient and economical.

Because tbther avenues to obtaining the power of eminenl dumaln exist,
and because courts are reluctant to uphold the Mill Dam Acts, the
developer of SSH should avoid:using bhe'Mill Dam Acts as a means of
appropriating private property.h7 Inétead, the SSH developer should
employ the legislative acts which grant the power of eminent domain to

public ut.ilities.b8

L‘slND. CODE ANN. §§ 8-1-8-1 (Burns) (1973); 32-11-3-1 (Burns) (1974).

héMt. Vernon - Woodberry Cotton Buck Co. v. Alabama Interstate Power Co.,
2Lo U.s. 30 (1916).

h7See generally Fountain Park Co. v. Hensler, 199 Ind. 95, 155 N.E. L65 (1927);
Great Western Natural Gas and Oil Co. v. Hawkins, 30 Ind. App. 557, 66 N.E. 765

(1903). '

hBSu;ra note 45, Not every SSH developer will be a public utility. Sce
Part I

V of this paper for the statutory definition of "public utility".
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G. Liability for Dam Breach

In Indiana, there is confusion as to the liability of a dam owner
L9 ®
- for dam breach.
InMikesell, an Indiana Appellate Court held a railway company liable
for damages sustained by plaintiff when a railroad emﬁankment collapsed, -
releasing a great volume of surface water. Applying a neglfgénce'standapd
of due care, the Court imposed liability upon the railroad company because
" the embankment's washout and the plaintiff's subsequent injury were
reasonably foreseeable.so
In Wabash, the defendant railway company constructed an embankment
over a stream which was periodically dry in the summer, but‘discharged large
quantities of water during times of heavy rain. One summer, as a result of
unusual, extraordinary and unprecedented rainfalls, the embankment broke and
both upper and lower riparians were injured. A Circuit Court of Indiana,
applying a negligence standard, held that since-the causes of the injuries
could not have been anticipated or guarded against by the exercise of
ordinary and reasonable foresight, care and skill, the defendant was not
liable.51 The Court went on to say that the railroad company is only
required to exercise reasonable diligence and precaution in constructing
passageways for the water through its embankments; it .is not liable for
damages if'the embankment breaches as a'result of extraordinary'floods.
In contrast to the above cases, an Indiana Appellate Court,in

Goodman, held that if a landowner alters natural conditions so as to .

~ change ‘the course'of'wateg, or concentrates it at a- particular point,

hQSee Central Indiana Coal Co. v. Goodman, 111 Ind. App. L80, 39 N.E.2d. L84
(19L46); Gumz v. Bejes, 163 Ind. App. 55, 321 N.E.2d 851 (1975). (Compare
Central Indiana Railway Co. v. Mikesell, 139 Ind. App. L78, 221 N. E.2d 192 (1966);
Central Trust Co. of New York v. wabash, 57 F. 4Ll (1893). o

SOMikesell, 139 Ind. App. at h90, 221 N.E.2d at 199.

>Vabash, 57 F. at LL6.
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or by artificial means increases its volume, he becomes liable for any

injury caused thereby.52 Under Goodman, a dam owner is strictly liable

for the breach of his dam. Recently, an Indiana Appellate Court aflirmed
the Goodman rationale in Gumz. The Gumz court held a defendant landowner
strictly liable for damages caused -when the defendant allowed water

from a damlike obstruction to escape and flood plaintiff's,lands.53 Both.

Goodman and Gumz state that landowner may not impound the flow of watoro,

permit them to escape, rhereby caucing damage ta his uelghbore, without
liability.

Thq riock attendant witlhi dam bhreach is of great concern to the developer
of SSH. The greater the risk of ownership, the greater the costs will
be to construct and maintain a SSH project.

I[f dam owners are liable only for negligence for dam breach this will
not constitute a significant obstacle to the development of SSH. Dam
owners will merely be required to use reasonable due care in building dams.
Such a standard of due care is a normal risk which will not, for example,
make the costs of insuring a dam prohibitive. .

Holding dam owners strictly liable for dam breach constitutes a signifi-
cant obstacle to the development nf SSH, Dam ownero will be lialble [ur
dam breach, regardless of fault. This creates a greater risk of owner-
ship and may make the cost of insurance, for example, prohibitive.

A developer of SSH may be able to argue that a dam owner should only be
liable for negligence for dam breach, since.the Division of Watér; within
the Department of Natural Resources, merely requires a developer to exercise

-prudence, due care, and sound and accepted engineering principles‘in

32;00dman, 39 N.E.2d at 487.

3Gumz, 321 N.E.2d at 856,857.
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constructing his dam. In other words, a dam owner may only be liable

if he did not exercise prudence and ordinary due care in constructing

his dam. This dam safety requirement does not settle the confusion

concerning liability for dam breach, but does strengthen the argument

that dam owners should only be held liable for negligence for dam breach.

DIRECT REGULATION

A.

Construction Permit - Department of Natural Resources

1. Division nf Water

After choosing a site and obtaining the necessary property rights,
the developer must apply for a construction permit from the Division
of Water in the Department of Natural Resources (DNkA. Tﬁe permit
must be obtained by anyone desiring to construct a dam unless all
of the following conditions apply:

« (@) The drainage area above the site is less than one (1) square

mile;

(b) The height of the dam above the natural streambed or the
lowest point on the valley floor will be less than twenty (20) feet;

(c) the volume of water impounded by the dam to: the emergency

‘spillway level will be less than 100 acre feet;

The permit requires detailed plans, specifications, and data
on the engineering aspect of the project. The Division of Engineering
in DNR is available for consultation and will release informatidn
concerning-drainage and feclamation of .1lands to interested parties. If
necessary, the Division is also authorized to request additional
information f;om the developer before granting a Dam Construction

or Safety Permit.55 In the event that the construction of the

54

Department of Natural Resources, NDivision of Water, Instructions for

Making Application for Approval of Construction in a Floodway (1979). (Herein-
after DOW Applications).

55

IND. CODE ANN. § 14-3-1-15 (Burms) (1973).
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proposed project will require the use of explosives in or under the
water, a permit is necessary from the Division of Fish and Wildlife
in DNR. Such applications may be submitted together with the
application for the permit for construction in a i‘loodway.56

Division of Fish and Wildlife

The permit will then be sent for approval to applicable divisions
within DNR. As a condition of the permit, the Division of Fish and
Wildlife has the authority to require that any dam used for Lhe
production of electricity, that is Lo be constructed acrogo &
watcrway with a watershed greater than fifty (50) square miles,
maintain a downstream minimum flow and a sufficient head of water
above the impoundment to support fish life. The guidelines are
aimed at maintaining the natural énviroﬁment of the habitat;
specifically, the downstream flow must be equal to the upstream
waters which flow into the impoundment.57 This requirement restricts
the developer's control over the release of watcer for power.

The Division of Fish and Wildlife way also require, at any
time, that fish ladders and/or a small boat passage be constructed.
The Division prescribes the design and the materials to be used to
construct such facilities, and the developer must bear the facilities'

58 . .
cost.” Fishladder requirements depend on factors such as: the

~type of fish, their scarcity and their importgnce, as well as the

location of the waterway. The Division will discuss [ishladder

5
57
58

6Sugra note 5k.
IND. CODE ANN. § 14-2-5-9(1) (Burns) (1973).

Id. § 1L-2-5-9(2).
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requirements, prior to the formal permit process, if the developer

59

wants such a determination.

3. Division of Lakes and Streams

The Division of Lakes and Streams in DNR has jurisdiction over
lake levels of all public water lakes.60 The Acts concerning lake
levels are extensive.61 A "pormal" lake lével is the legally

" established level determined by the average normal level between

high water, which occurs as a result of excessive precipitation,

and low water, which occurs during protracted dry periods. Should
data be unavailable, then the normal watér 1eye1 is the level

"where the presence and action of the water has been so constént as fo
give to the bed of the lake a character so distinct from that of

the surrounding land . . ."62

In the case where a developer will be constructing a dam in

- a stream or river where none had existed previously; there will be
n;»way to determine a "normal water level." If the new impounded
area is to be open to public access, the Division may put lake level
maintenance requirements in the dam construction license.63 This
could have a significant efféct on the developer's ability to produce

peaking‘power.' Therefore, it may bc in the developer's best interest

59Telephone‘conversation with Mr. Joe'Janesch, Biologist, DNR, Division of
Fish and Wildlife (July 19, 1979).

60IND. CODE ANN. §§ 13-2-11-1; 13-2-14-2 (Burns) (1973). A public lake is
defined as all lakes which have been used by the public with the acquiescence of
any or all riparian owners.

6

62;g.§§ 13-2-11-3; 13-2-13-2; 13-2-14-2; 13-2-15-3.

63Telephone conversation with Mr. Jim Hebenstreet, DNR, Division of Lakes
and Streams (June 20, 1979).

1lg.§§ 13-2-11-1 to 13-2-18.5-6.
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to prevent public access to the impoundment. Where this opﬁion
is not available, a developer may have to compromise some power
potential.
Often a developer will 1easé or buy an already existing dam.
The deed may sbecify his claim to the water level, as when water
rights are acquired under the Mill Dam Act. Where rights to the water
level have not been acquired, the state of Indiana méy regulate water
levels in the interest of its citizens for recreation and other
ordinary purposes, "and no person owning lands bordering any such
lakes shall.have the exclusive right to Lhe use of waters . . .“6h
Lakes of fen (10) acfes or more rcquire the written approval of
the Division before any alteration is undertaken which may endanger
the water level. If the Division determiﬁes that the proposed project
will not endanger the water level, because certqin safeguards are
ihplemented, then the Division ma& maké those safeguards a condition
of approval. Should the Division decide £o withhold its permission,
the Division will arrange for public¢ notirce to be given and a
hearing on the issue. Any decision made by the Division may be A
appealed to the Circuit or Superior Court yhere the lako is 3ituated.65'
Lakés of‘twenty (20) acres or more may not be lowered except
for the generation of electric energy.66 Because lake levels are

set by the Indiana courts, no lake level may be lowered without

6l

651d. §§ 13-2-15-1; 13-2-15-2,

6651_. §§ 13-2-16-1; 13-2-16-2.

IND. CODE ANN. § 13-2-11-1 (Burns) (1973).
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a court's approval. Exempting hydroelectric dams from this
requirement releases the developer from convincing a court to
lower a lake level, and only requires him to obtain the -
written approval from the Division of Lakes within
DNR.67
ﬂ; Dam Safety
| The Division ¢f Water in DNR is authorized to inspect and demand
repair of any dam and appurtenant works unless the dam is.gpecifically
exémpt by statute. At the'present time, "all dams constructed for
the purpose of hydroelectric power generation, owned by public
utilities, and under the jurisdiction of the Public Service
Commission oif Indiana," are exempt from DNR inspection.68 In the
event that a dam does not fall under the jurisdiction of the Public
Service Commission, the Division of Water is directed to make an
engineering inspectioﬁ of dams; at least once a year or more, and
may order the developer to alter or repair the dam's constructiosn,
If a dam's condition i1s so dangerous to life and property as not
to permit sufficient time for the issuance of an order, the Division
may declare an emergency situation. The Division may then

lake the necessary measures to remedy the situation.69 The cost of

67Tel‘ephone conversation with Mr. Jim Hebenstreet, DNR, Division of Lakes
and Streams (June 20, 1979).

6dIND. CODE ANN. § 13-2-20-4 (Burns) (1973). See also DNR, Maintenance
and Repair of Dams, Dikes and Floodwalls, Circular No. 6 i1961).

69

IND. CODE ANN. §§ 13-2—é0-1 to 13-2-20-8 (Burns) (1973).
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maintenance and repair, as well as inspection, is borne“byﬁthe
deve]_oper.?O N

The standards~9f safety dgpend upon the type'qf dgm, its
location, and the consequences of its breach. In general, the
developer is required tu exercise prudence, due care and sound and
accepted cngineerihg pfincipleé in constfdcting.his dam;71 Requiring
a dam developer to use prudence and dné care in conptructing a NARH
project may signify that a aam own;r.will oniy be liable.for negligence

for dam breach. The developer should comparc this dam safely reyuire-

ment with the section concerning liability for dam breach in this

paper.

5. Natural Resourccs Commission
' The Natural Resources Commiséion is composed 6f 6 lay members
appointed by thé Governor, who sit‘oﬁ fhe Boérd with the Dircctors
of variuvus State agerlcies.?:2 The Commission holds hearings on permits,
submits reports to the Governor and has final jurisdiction over
municipal agency actions concerniné the state's natural resources.?3
The Commission acts as an overseer to the administration of the
Department of Natural Kesources and officialiy approves all permits.711

Appealzmay be taken de novo on any of the Commissioﬁ’s decisions”

adversely affecting the developer to the Circuit or Superior Court

75

of the county where the land in dispute is located.
1d. §§ 13-2-20-L; 13-2-20-5; 14-3-2-3, w

Id. §§ 13-2-20-2; 13-2-20-30.

Id. § 14-3-1-15.

Id. '§§ 14-3-3-3; 18-7-L.5-16 (Burns)(Supp. 1978).

Id. § 14-3-3-6 (Burns) (1973). See DOW Applications.

751ND. CODE ANN. § 13-2-1572 (Burns) (1973).
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INDIRECT REGULATION

A

Environmental Regulation

1.

Environmental Management Board/Stream Pollution

Control Board

The fnvironmental Management Board (EMB) has the power and the
dutyltolpreserve, protect and enhance the quality of the state's

environment and to develop programs which provide for the most

76

beneficial use of its resources. In furtherance»of this mandate,

the EMB is to evolve standards and regulations to be implemented

77

as part of a comprehensive, long-term program.
. A . 2 .
The Stream Pollution Control Board (SPCB), operating under
the genefal overview of the EMB, is authorized to coritrol and

prevent pollution in the waters of the state. This'involves the

determination of qualities or properties which are tuv be classificd

as pollutants and subsequent regulations for restriction. '"Water
pollution," as defined by the Indiana Legislature, means "alteration
of the physical, thermal, chemical, biological, bacteriological,

| 78

1"

or radioactive properties of any waters. . .

The environmental impact of hydroelectric power dams has not

yet been determined. Apparently, dams may adversely affect

vegetation and fish life by reléasing oxygen-depleted water through

its conduits, increasing temperatures of downstream waters, or by
saturating downstream waters with nitrogen. The data available,

however, is too inconclusive, Consequently, there have been no

76
7
78

Id. § 13-7-1-1.

—

Id. §§ 13-7-3-1; 13-1-3-7.

Id.§ 13-7-1-2 (13).
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effluent standards set by the Federal Environmental Protection
Agency for SSH. As a result, effluent standards for SSH are
formulated by the Indiana EMB/SPCB for all projects that are
licensed by the state.
A spokesperson for the ¥MB stated that SSH is not treated
as a point source of pollution. No permit or approval is required
from the Board(s) and dam sites are not regulated as polluters.
The opportunity for review of a proposed project is available
to the Board(s) through the Direcfor of the SPCB, who sits as a
voting member on tlie Nalural Hesources Council, which must officially
approve all permits for construction in a floodway. However, it is
the firm policy of the EMB/SPCB, that their jurisdiction, to implement
effluent standards for SSH, will not be exercised until such time
as regulations are promulgated on ‘a federal level, and the state
is directed to implement them.79
Environmental policy in Indiana does require an environmental
impact statement (EIS) from all statc agencies involved in a project
that siénificantly affects the quality of the environment. The
EMB is to determine when a project is "gignifieant" Lhrough
eyaluatioﬁ of an environmental assessment form.80 At the present
time it is unlikely that a SSH developer will have to deal with

the EIS process at the state level. Should one be,necessary, the

agency responsible for the statement would be the Department of

7S?Telephone conversation with Mr. llobert Carter, Environmental Management
Board (July 23, 1979).

BOIND. CODE ANN. §§ 13-1-10-3(c); 13-7-3-1(L) (Burns) (1973).
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Natural Resources . It is the duty of the developer

to supply the agency with requested information. As

with all administrative agency requests for information, unless
undue hardship results, the cost of gathering the necessary data
is the responsibility of the developer.81 This can be a sizable
expense in proportion to the total cost of the project. Therefore,
it is important to the development of SSH that it maintain its
status as a non-polluting facility.

B. Nature Preserves

Under thz auspices of the Natural Resources Commission, and the
Department of Natural.Resources, the Division of Nature Preserves has
b been given the authority to purchase, through condemnation, all rights
to areas of unusual natural significance, to be held in.trust for the
people of Indiana.82 The Division identifies an area it deems worthy
of protection and enters it on a étate register. Upon acquiring the

‘right, title, or interest to the area, the Division "dedicates" the
land by placing Articles of Dedication on public record in the county
or counties in which the area is located. Land that is dedicated may
not be disturbed or developed except in the interest of its
preservation.

A developer interested in developing a hydroelectric facility,

which-is located in a nature preserve, will face virtually insurmountable

UlTelephone conversation with Mr. Jim Buck, Assistant Engineer, DNR, Division
of Water (July 23, 1979).

82np. CODE ANN. §§1L4-L-5-1; 1h-L-5-L; 14-L-5-6 (Burns) (1973).

83_1_9. § 1u-u-5-6.
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8L

obstacles and a long legal battle. The Natural Resources Commission
must hold a public hearing concerning any development in.a nature
preserve. If the Cummission determines that there exists:an imperative
and unavoidable public necessity which requires alteration of the area,
and the Governor gives final approyal, the development may take
placé.85 o |

L. Natural and Scenic Rivers

The Outdoor Recréation Division, under the Jjurisdiction of DNR,
may recommend ihat a river be included in the state natural, scenic
and reércational river system. Unce included, the original classifica-
tion bf a river must be maintained and any use or development of the river
is subject to an extensive review and an.énvironmental impact assessment.86
A dam may not be constructed that impbunds more than 5% of the designated
watercourse. The permit required for such conétruction 1s the same
permit needed for consﬁruction in a floodway, which may be obtained
ffom the DNR. The goal of the Division, for natural and sccnic}rivers,
is to place representative hahitats on their regisler for pfotection.
Legislative enactment would be necessary to relieve a river from this

control.87 It appears that even a federally licensed and/or funded

8Ll'I'elephone conversation with Mr. James Keith, Director, Division of Nature
Preserves (July 23, 1979). Recently, a municipality unsuccessfully attempted to
undedicate a preserve in a two-year long struggle.

85IND. CODE ANN. §§ 1L-L-5-8; 1&-&—599 (Burns) (1973).
Bégg. §§ 13-2-26-1 to 13-2-26-7. -

87Te1ephone conversation with Mr. Jerry Page, Diviéion of Outdoor Recreatioﬁ,
DNR (July 25, 1979). - |
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88

project would be subject to the restrictions of. this Act.

D. Historic Preservation

The development of hydroelectric faéilities may require thé
flooding of lands or the retrofitting of an old mill site; To protect
any objects of significance to Indiana's state history, architecture,
archeology and culture, the Natural Resources Commission is authorized
to prepare extensive state-wide surveys, ana to ﬁlace oﬁ a state
register all historic property that conforms to the criteria established
by the Secretary of"the.Interior.89 A developer acquiring rights to
a site that may have Historical significancé should check with the
Historic Preservation Commission to ascertéin whether his project
affects structures or lands registered or eligible for registfation_
on the state or national list.

The Commission will review license épplications for federally
liéensed projects, projects receiving state funding, and projects located
on stafe property. It does.not have jurisdiction to investigéte a
developér's private property even though the ﬁrojeét réquires a state
1iéense.9o v | |

Should the area in question be listed in fhe register, thé
Commission does 4 cost/benefit analysis, weighing the importancevbf U
the site against .whether or not it is economicéily feasible to preservg

it. The burden is on the developer to demonstrate that preservation

88Sugra note 87. See also 16 U.S.C. § 1284 (1976). This Act concerns

wild and scenic rivers in the United States, and does not indicate federal
preemption of state control over a state's wild and scenic rivers.

%914p. copE ANN. § 1k-3-3-3.5(1) (Burns) (1973). Se€ also-16 U.S.C. § L70
(1976). -
90

Telephone conversation with Mr. Dick Ames, Historic Preservation (July 23,

(1979).
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is not possible and that the project is too beneficial to stop. In
cases where the jurisdiction of the Commission is exercised, if no
survey of thearea is available, the Commission may require the developer
to hire an archeological historian to present an evaluation.9l

On a local level, apar@ from the jurisdiciion of the state
Commission, any governmental unit may decidé; Ly ordinahée, to establish
an Historic District Board of Review,92( The Board is te he cnncerned
with structures subject to public view and may designate those of
historical significance. Upon approval of a historic site by ordiuance,
no alterations creating a conspicuous change in appearance may be
caused without a certificate of appropriateness from the Board.93
Should a developer acquire a mill gzite desighated as an historic
structure, he may apply for a certificate showing that (1) his
alterations will not conspicuously affect “the visﬁal abpearance of the
structure, or (2) that relocation of the structure to an area that will
preserve its historical and architectural character is possible. If
the developer is denied a certificate of appropriateness, he may show
that the structure is incapable of earning an- economic return on its
value, as appraised by a yualified real estate appraiser. He may then
demolish the structure if, after public notice, no governmental uhit
or. interested persons arrange for its preservation.94 The Boaxrd
cannot require a developer to preserve a historié site, if it is not listed
on the state or national register and if the site is incapable of earning

an economic return on its historic value.

~~9lSuEra note 90.

92IND. CODE ANN. § 18-7-22-3 (Burns) (Supp. 1978).

314. §§ 18-7-22-4; 18-7-22-5; 18-7-22-8.

gélg. § 18-7-22-11. Often a town has a private foundation that will

relocate a historic structure at its own expense.
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Although the Board may not be able to prevent demolition of
a structure not listed on the state or national register, it
may politically pressure a developer into not disturbing a local

historic site.

E. Soil and Water Conservation Act

Soil and Watgr Conservgtion Districts are established by petition
of twenty-five (25) landowners after a public hearing and determination
of need by the State Soil and Watér Division of DNR is made. The Districts
arensuperviséd by the state division which serves as an information
center for activities and technological improvements.96
The function of these Districts is to plan and implement programs
that will conserve soil and water resources in the public interest.
Hydroelectric power is listed among the interests to be protected.97
The DistrictACommittges,have no direct impact on the dam -developer,
. althougﬁ they may make reqqmmendations concerning a project to DNR
through the state office. There are no powers of eminent domain
granted to District Committees. They may, hpwever, make improvements
on land or water for the general welfare, and charge landowners
the cost for the benefit they receive as a result of such improvements.98
Requirigg a SSH developer to.pay for benefits received as a result'of

land or water improvements may affect the cost of operating a SSH

facility, but it is unlikely that this expense will be significant.

. 95Telephone conversation with Mr. John Stamper, Historic Preservation
District, South Bend, St. Joseph County (July 23, 1979).
961ND. CODE ANN. §§ 13-3-1-L; 13-3-1-5 (Burns) (1973).

9114, § 13-3-1-1(b).

P14, § 13-3-1-8(8)(12).
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1. Conservancy Districts

Conservancy Districts are created fof the purpose of flood
control, improving drainage,,providing for irrigation, providing
for water supply, providing waste treatment facilities, developing
forest and wildlife, preventing soil erosion, improving stream
flow and improving water works for recreationalApurposes.99 A
District is‘established upon approval by the Natural Resources
Commission and all programs must be submitted to the Commission
before action is taken. Final approval.ls required from the
Circuit Court of the county which may hold hearings to determine

. . . ., 100
if the plan is necessary to accomplish the purpose of the District.

The Board of Directors of the District Committee may exercise eminent

domain powers.lo1 Therefore, it is possible that a developer's

‘reservoir or water supply may be appropriated by a Conservancy
District.

Wabash Valley Compact - Commission

The purpose of the Wabash Valley Compact is to organize and

facilitate the development of the Wabash Valley which includes the

Wabash Rlver, 1ts tributanies, and all ignds that are drained by the
riﬁér and;lie within the States of Indiana and 1llinoi;. A Commission was
formed under the Compact toiserve primarily as an advisory body to

the member States with respect to local and state zoning within the

P1d. § 19-3-2-3.

100

10

Id. §§19-3-2-5L to 19-3-2-57.

11d. § 19-3-2-61(e).
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area. It may also recommend plans and programs for the highest
utiiization of the area's resources including the suitability of power

generation;loz' A developer considering a site in this location should

contact the Commission for information.

Ohio Valley Compact - Commission

TheAOhio'Vélley Qomﬁactiéppiies to the Ohio River,(its tributaries,
and all lands drained by it that lie within the member states. The
states eligible ﬁo participate in thé agreement, should their respective
legislatures so.decide,.aré inaiana, Illinois, Kentucky, New York, Ohio,
Pennsjlvania, Ténnessee and West Virginia. A representative Commission
acts as an advisory body'concérnéd with use éf the afea’s nétural

103 S

resources.

Gréat Lakes Basin Compact

Thé'dféat Lakes Basin Compact covers>a wide,area and invites
participation by Indiana, Illinois, Michigan, Minnesota, New York,
Ohio, Pennsylvania and Wisconsin as well as the Provinceé of Ohtario
and'Québec. The Compact establisﬁes an intergovernmental agencyAto
assiét in the coordination of the development~§f all ponds
and watercourses within éhe Great Lakes' watershed. Each member
state is to consider the Commission's proposals in respect to suit-

' 104

able Hydroelectric development.

Ohio River'Valléy Sanitation Compact

This Compact pledges cooperation among the signatory stateé with

102

103

Id. § 13-5-1-1.

Id. § 13-5-6-1.

10k

Id. § 13-5-3-1.
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respect to the control of any pollution of the.rivers, streams and
waters of the Ohio River Basin. The Compact creates the Ohio Valley
Water Sanitation Commission which is aqthorized to administer and enforce
the Compact's provisions. The Compact requires all signatory states to
treat sewage and wastes discharged into the Ohio River and its
tributaries.lo5
The Compact does not declare dams to be a point source of pollution;
however, if a dam increased the pcllution of the Ohio River waters, then
1t 1s likely that the Cohmission would have jurisdiction over the SSH
project. A developer of SSH should contact the Commioggcion in regards
to regulations affecting SSH.

River Basin Commissions !

1. Little Calumet River Basin Commission

The jurisdiction of the iittlenglgmet River Basin Commission

| is limited to activity‘within that‘part of the Little Calumet River
Basin.which begins at the point where Burns Ditch empties into

‘Lake Michigan and runs southernly and westerly to the Indiana -
I1linois state line. The Commission works with the Regional
Planning Commission on comprehensive planning for the area, and

may enter info agreements with Illinois. All programs are submitted
to DNR for abprovél.lo6 A developer planniné to use resources

within this area may wish to contact the Commission.,

105

Id. § 13-5-5-1.

106

Id. §§ 18-7-19-1_to 18-7-19-7 (Burns) (197L).
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Kankakee River Basin Commission

The Kankakee River Basin Commission is authorized to coordinate
development of the Basin through planning and purchase. All actions
of the Commission must be approved by DNR and any affected Regional
Planning Commission. The Commission may cooperate with agencies
in Illinois. Information concerning water resources in this

area may be obtained through the Commission.107

K. Municipal Regulation

1.

A city has the power to control the improvement, maintenance

and use of real property, i.e., it may regulate, license or prohibit

. R R . 1
the location and physical characteristics of certain structures. 08

Hence, SSH projects may be subject to local zoning ordinances.

The limitations upon a city's power to zone are that such ordinances

cannot be unreasonable or arbitrary, and that they must have a

substantial relation to the community's health,. safety or morals.109

City Control of Water and Watercourses

A city is empowered to establish, maintain and control water-

courses, To this end it may regulate, license and prohibit the

. . 110
alteration of any watercourse for commercial purposes.

§§ 18-7-23-1 to 18-7-23-21.

Zoning
2.
1074
10814, § 18-1-1.5-10.
109

See Euclid v. Ambler- Realty Co., 272 U.S. 365 (1926).

110

IND. CODE ANN. § 18-1-1.5-9° (Burns) (1974). See Also § 18-5-10-4,
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For example, a city is empowered to regulate, license and prohibit
any action which changes the condition of heat orAcold in the water
or affects the flow of the water in such a way as to endanger the
public health, safety or welfare, or cause injury to property.
| A city's power to regulate activities which change water
tempefatgre is significant to SSH, since SSH may affect down—.
stream water temperatures. A city may regulate this and other
activities alfecilng watets within a distance of ten (10) miles
from the city's corporate limits, but not beyond its county line.lll
Any power exercised by a city under its authority tn zone or
regulate watercourses is subject to review, approval or regulation
by any state agency to the extent provided by any other law, including
but not limited to the Division of Water within DNR, the Stream
Pollution Control Board, and any other local governmental agency to
which specific authority has been delegated, including Planning

Commissions and Zoning Boards.llz

3. Local Flood Plain Commissions
Local Flood Plain Commissions may be established to operate
under the auspices of the Natural Resources Commission. Flood Plain
Coﬁmissioﬁs are empowered to investigate local conditions and make rec-
ommeﬁdations to DNR:!'13 Ordinéﬁces which are passed and approved by the
Commission under this Act may affect the development of hydroelectric
facilities. Fees may be required locally to construct in a
111

1d. § 18-1-1.5-9.

112

Id. § 18-1-1.5 -22.

113

Id. §§ 18-7-4.5-11; 18-7-4.5-16 (Burns) (Supp. 1978).



-33-

114

© floodway. Also, an injunétion méy be issued against a develop-

115

ment violating an ordinance under this Act. Although ultimate

juriédiction rests with the Natural Resources Commission a developer
should inveétigate thé extent to which local ordinanCes'méy affect

116

his project and try to-get an interpretation of their'impact.

llbId. § 18-7-&.5913.

Mo14. § 18-7-1.5-17.

116Telephone conversation with Mr. Dave Bear, Area Planning Commission, -
St. Joseph's County (July 23, 1979).
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PUBLIC SERVICE COMMISSION OF INDIANA

The Public Service Commission of Indiana (PSCI) is an administrative
board which regulates public utilities operating within the state.ll7 Only
public utilities are under the jurisdiction of PSCI.118 Nnot every produccr
of hydroelectric power will be subject to PSCI regulation.

In general, a fublic utility is defiﬁéd as an entity which produces
transmits, or furnishes electric power either directly or indirectly;to the
public.119 A private developer and producer of électricity who does not
sell his‘electricity'but uses it solely for his own pufposes, will not be
considered a public utility and, thus, will not be suhject to PSCI's
regﬁlation. A deQéloper of SSH who sells his power at the retail level
to one or more consumers will be under PSCI jurisdiction. ‘A developer selling
his power wholesale to public utilities fo£ resale will be regulated by the
Federal Energy Reguiatory Commission (FERC) under the Federal Power Act,

rather than PSCI.120 In sum, wholesale sales are regulated by FERC; retail

sales. are regulated by PSCI.lZlA Federal District Court extended PSCI jurisdiction
to non-profit cooperative associations that are willing to serve the general

. . P1s . . 122 . sas s
public either within or outside a town's Boundaries. Municipal utilities

- are exempt from PSCI regulatibn.123

117
118
119
120
121
i22

IND. CODE ANN. § 8-1-2-1 (Burmns) (1973). o

See General Telephéne Co. v. PSCI, 238 Ind. 646, 150 N.E.2d 891 (1958).

IND. CODE ANN. § 8-1-2-1 (Burns) (1973). -

16 U.S.C. § 812, 813 (1976).

Telephone conversation with Mr., Larry Wallace, Chairman of PSCi (July 19, 1979).
2patesville Telephone Co. v. PUC, 38 F.2d 511 (S.D. Ind. 1930).

123IND. CODE_ANN. § 8-1-2-~1 (Burns) (1973); see Meyers v. Evansville Water Works
Dept., 147 Ind. App. 372, 261 N.E.2d 88 (1970).
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A. Cerfificate of Public Convenience and Necessity

With the exception of municipal utilities, no power utility may
operate in any municipality-where a public utility is already providing
a similar service without first obtaining a certificate of public
convenience and necessity from the PSCI. The Commission holds a public
hearing on this. issue and then issues a declaration concerning the
applications.lzb There are no guidelines to determine "convenience"
and "necessity." However, the Indiana Supreme Court, in a 1969
decisioh, articulated the policy behind the grant of a franchise:

The law of Indiana has for years recognized the validity

of regulating the utility business to the end that we not

have duplication of utility facilities and unnecessarily

expensive utility service since this would adversely affect

the public in receiving efficient and economical service.

Competition between utilities should be permitted only

after the Commission finds it in the public interest that

such competition should exist. . . . [Plermits to a

utility where another utility is lawfully serving . . .

should be witliheld until thc Commigsion has determined

that public convenience and necessity requires competing

services.

If the "duplication of services prohibition" is applied to SSH, it
is unlikely that a developer of SSH will be able to transmit his power
for retail sale. Since an applicant for the Certificate must show "public
convenience and necessity," a SSH developer should argue that SSH
utilizes the state's renewable resources, and hence satisfies the public
interest of conserving and utilizing natural resources. From a policy
viewpoint, this may satisfy the requirement of public convenience and
necessity. In addition, it is a condition of the certificate that the
applicant be a corporation organized under the laws of the State, or be

126

an Indiana citizen.

22hy\p. CODE ANN. § 8-1-2-86 (Burns) (1973).

125 uthern Ind. G. & E. Co. v. Indiana Statewide R.E. Coop., 251 Ind. LS9,
2,2 N.E.2d 361 (1968). ,

126IND. CODE ANN. § 8-1-2-91 (Burns) (1973).
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B. Indeterminate Permits

Every license, permit or franchise granted to any public utility
has the effect of an "indeterminate permit.” The utility is subject to
the regulations of the PSCI and the privilege granted is of
unlimited duration, unless revoked for cause.127 A utilivty
with an indeterminatc permit may be purchased by a municipality.

In addition, all rights relative to condemnation, such as judicial
determination of necessity, are forfeitcd by the utility,128

Public ﬁtilities are under a common law duty to serve all who apply,

without discrimination, so long as facilities are available. There is
also the obligation to serve at a reasonahle charge,sihce a business
"affected with the public interest" could make exorbitant charges and
manipulate its customers.129 The PSCI has a duty to see that rates
charged are both fair and reasonable, both to consumers and to the ulility.
Proper rates are those which produce a fair and nonconfiscatory return,
which will enable the company, if it is under efficlent management, to
maintain its utility property and service to the public, and which
provide a reasonable return upnn fair value of ibts used and usetul

130

property. Comparison with industry similarly situated may be usad.

12714, § 8-1-2-92.

12814, § 8-1-2-93.

12914, § 8-2-2-L. See also Foltz v. City of Indianapolis, 23l Ind. 656,
130 N.E.2d 650 (1955); Portland Matural Gas & Oil Co. v. State, 135 Ind. 54, 3L
N.E. 818 (1893); Winfield v. Public Service Commission, 187 Ind. 53, 118 N.E.
531 (1911).

1301yp, CuDE ANN. §§ 8-1-2-6; 8-1-2-19 (Burns) (1973); see Public Service
Commission v. Indiana Bell Tel., Co., 235 Ind. 1, 130 N.E.2d 467 (1955).
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To this end, utilities are obligated to keep accourits of all business

transactions, following a uniform system of accounting, from which rates
. L0131

are determined by the Commission.

Valuation for the purpose of setting rates is determined according

132 Only property

to the guidelines contained in the Public'Utility Act.
"used and useful! may be valued and no account méy:be taken of presumptive
value resting on unused natural resources.

A municipality, any 10 consumers or a utility may appeal the rate
decision of the PSCI to a Circuit or Superior Court. The burden of proof
is on the compiainant, however, to show that the Commission's decision is
"unreasonable" and *uinlawful," i.e., not sustained by substantial
evidence. The discretion of the Comﬁission ié broad due to the fact
that,as an égency invested with a specific function, its members are
deemed to:rhave an expertise beyond that of a court. The Commission's
determination of "fair value" need only be within the legislative guide-
lines of the statuté to be final. It is not a functidn of the court to
substitute its judgment for the findings of the Commission.133 Therefore,
appeal from a PSCI determination carries a difficult burden of proof.

To bring an appeal, the above parties must file the complaint with
the Clerk of the Circuit or Superior Court within thirty (30) days of
the PSCI decision. The court will hear the case immediately in order to
.quickly settle the differences between the utility and the consumer. Pending

final judgment, the utility may charge either at the old rate or at the new

Bhp. cope awn. s 8-1-2-10 (Burns) (1973).

13214, § 8-1-2-6.

133psc v. City of Indianapolis, 235 Ind. 70, 131 N.E.2d 308 (1955); see also
PSC v. Indiana Bell Tel. Co., 235 Ind. 1, 130 N.E.2d - L67 (1968).




-38-

13L

rate, whichever is higher subject tc refund upon decision.

Public Utility Powers of Eminent Domain

A public utility has the right to‘cogdemn lands for structures,
dams, or right-of-ways that are necessary to carry out its service.
Lands or easements.in lands appropriated by a utilit& must be acquired
as if the utility purchased such righﬁg on the market. Beforg discussing
the procedure and scope of eminent domain, it is important to nonte that
limitations are placed on an electric utility's power to appropriate
property. Indiana law provides‘that,no publir ntility isc given
"any right ur authority to appropriate any land or easement within the
corporate limits of any city for overflowagg by back-water from any

dam, nor to appropriate or acquire any existing dam, race or sluiceway

35

or any interest in either . . The statute also requires that
hypdroelectric dgmsnot "unreasonably interfere with or. disturb thc natural
flow of the stream . . . ." Thig iIs ronsistent with the duclrine of
reasonable use.

A public utility appropriating lands must obtain a‘cértifjcate of
public convenience and necessity. This requires a public hearing of
all interested parties, and proof of necessity.lBé

An Indiana Appellate Court has held that a public utility appro-

priating an easement for power lines across private lands need not comply

134

IND. CODE ANN. § 8-1-2-6 (Burns)‘(l973).

135;2. § 8-1-8-1. ( Emphasis added. )

13

6

Id. § 8-1-8-3.
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witﬁ the requirements of a certificate of public convenience and
necessity.137 The Court gave public utilities a broad discretionary
right to appropriate the émount of land it deems necessary for its
proper uses and purposes. The utility, however, must make a "good faith
effort" to buy the property in question. In the eyent that such attempts
to purchase fail, the utility has the right to appropriate property,
without a public hearing. In addition, a utility's'judgment cannot be
questioned, or superseded by the Court's except for fraud, capriciousness
or illegality.138 The Court also held that a utility does not qualify
as an "agency" invested with the responsibiiity of an environmental
impact report as a prerequisite to condem‘nation.139

To initiate condemnation proceedings, the party seeking to condemn
may file a complaint with the Clerk of the Circuit or Superior Court.
The complaint must contain: 1) the condemning party; 2) the present
owners; 3) the use and right of the condemnor; l) a description of the
property in question; 5) possible benefits to the present owher that may

accrue to him as a result of the appropriation; and, 6) a statement

alleging a good faith effort to purchase., Notice is then issued to all

137Graham Farms, Inc. v. Indianapolis Power and Light Co., 249 Ind. 498, 233
N.E.2d 656 (I968); Lowe v. Indiana Hydroelectric Power Co., 197 Ind. 430, 151
N.E. 220 (1926). A :

1381 abach v. Northern Tndiana Public Service Co., 164 Ind. App. L71, 329
N.E.2d 6L5 (1975).

1395 M. Forster Co., Inc. v. Northern Ind. Public Service Co., Inc., 16l
Ind. App. 72, 362 N.E.2d 58y (1975). Both Alabach and Forster contain important
discussions of public utilities' rights of ccndemnation.
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defendants by the court and publication is entered in a local newspaper.

Should thé court decide that the exercise of em?nent domain is proper

in the'circumstances, it will appoint 3 disinterested freeholders

of the county to assess the benefits and damages. An appeal proceeding

is available at this stage to contest either the jurisdiction of the

court, or the defendant's right to exercise eminent domain powers.lbo
The appraisers ascértain_the fair market value of all- the land

in issue with its existing improvements as well as any damage that will

be caused to the residue of the owners' land through construction on the

appropriated 1a.nd.1h1

Fair market value is generally defined as the
price the land may be sold for on the date vf the .condemnation, if the
owner was willing to sell, and anything affecting fhe sale value at

that time is a proper matter for a jury's consideration. Due considera-
tion is to be given to the land's potential future use and value, but
future improvements may not be compgnsated for because they are not then
in existence.lh2 in some instances, at the discretion of the court,’
the "income approach," where not too speculative, may be laken into
account. This is the value which the property's net earning powef will
support based on the capitalization of net income. In all cases, the
goal 1s to reach a result that is "just compensation," that is,Afair to

1
the public as well as to the owner of the property taken. L3

101D, CODE ANN. §§ 32-11-1-2 to 32-11-1-6 (Burns) (1973).

1blId. § 32-11-1-6.

lthouthern Indiana Gas and Electric Co. v. Gerhardt, 241 Ind. 389, 172 N.E.2d

20L (1961); Southern Indiana Gas and Electric Co. v. Riley, 260 Ind. 643, 299 .
N.E.2da 173 (1973). -

1h38tate Highway Commission v. Jones, Ind. App. ,° 363 N.E.2d 1018
(1977). See generally L Nichols, Eminent Domain, Third Edition-§ 12.1 (1967).
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- E. Dam Safety
The PSCI'hés responsibility for dam inspection, maintenance and

repair fdr~ai1 public utility dams. Presently; however, the PSCI has
' ‘ b

promulgated no administrative procedures or regulations in this area.

F. Municipal Utilities

Municipal utilities are exempt from the PSCI's juris-
diction. However, they are directly responsible to the citizens
.of the city or town. Before a municipality may condemn, purchase, or
eétablish a utility, it must submit the proposal to its voters. The
proposal must pass by a majority vote before any action may be taken.
Five percent (5%) of the voters may also petition for £he purchase of
a utility which will then be submitted to a general vote in the same
manner.1115

Municipal utilities in.cities with a population under 150,000 are

1L6

operated by a Common-.Council ar Board of Public Works. The Council
must determine-that the buﬁlic convenience and.neceésity requires a new
utility in those towﬂs where an existing utility is providing similar
service before it may be submitted to a vote. The Council is also
responsible for purchasing a private utility, either through contract
or condemnation, should the proposal be approved. The municipélity may
e*ercise its powers of eminent domain over all used and useful utility ”
property within.six miles of its corporate.limits,so long as it does

not enter the boundary of another municipality.u‘7

lthND. CODE ANN. § 13-2-20-4 (Burns) (1973) . Telephone conversation with
Mr. ‘Larry Wallace, Chairman PSCI (July 23, 1979).

1b51ND. CODE ANN. §§ 8-1-2-1; 8-1-2-99 (Burns) (1973).

614, § 8-1-2-100.

Wirg, § 8-1-2-99.
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‘Once the utility is in operation, a Utility Service Board may be
established through- majority-voter approval. The Board would serve
under the Council and would have general supervision over the utility.
lunicipal utilities are éubject to the jurisdiction of the PSCI for rate
setting purﬁoses, unless the voters of a municibality vote to place
utility rates under the jurisdiction of the Utility Service Board or

148

Extensive penalties exist for discrimination in

149

Municipal Council.

sales or service by a municipal utility or its agent.
Acts passed in 1977 by the General Assembly authorize municipalities

to coqperate with one or more municipalities or public utilities

enabling each co—op member to maintain an undivided interest as-a tenant

in common in a project situated within the state. Although ownerShiﬁ is not

partitioned, each municipality or utilityvis liable for its own acts.150
Prior to acquiring any interest in the enterprise, the governing

body of a municipality must determine the future power requirements of

151

the municipality in light of all.alternatives. The Act is particularly
applicable to hydroelectric generation that is able to use one upstream
reservoir £0 regulate the flow of water into more than one .downstream
power station. Should the sepgrgte reservoirs used in the same system

be located in different towns, the municipalities are now authorized to

cooperate in the purchase, operation, and transmission of the power.

Id. § 8-1-2-100.
Td. §§ 8-1-2-102 to 8-1-2-107.

lé. § 8-1-2;1-2 (Burns) (Supp. 1978).
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Rural Electric Membership Corporation Act - REMC

The Rural Eleﬁtric Membership Corporation Act (REMC) was passed

in many states to ailow nonprofit cooperﬁtives to incorporate and to provide
electric utility serviceS.within unserviced areas. 152 In Indiana,eleven
(11) or more persons may create a REMC by applying to the PSCI for a '
ceriificape of public convenience and neces%ity. ~After a public hearing,
the PSCI will either grant or deny the establishment of a REMC.153

.A REMC remains under the jurisqiction ofthe PSCI for rate fixing and
the issuance of public convenience and necessity certificates to exercise
eminent domaini The corporation is required to furnish reasonably
adequate service and the charge for‘its service must be non-discriminatory,
reasonable, and just.lsu
| A rural development fund has been espablished'through legislative
act "to take any and all steps necessary to aid in the growth of rural
areas within the'state of Indiana:" This fund may be applied to the-
leasing or purchase ofiproperty.and to studies concerning the construction
of bublicly.owned utilities. Grants are made to municipalities directly
from the General Assembly of the Stape.lSS Under the Joint Venture Act
whiéh allows municipalities to cooperate with other utilities, a REMC may

156

be able to receive funding from the program.

Id. § 8-1-13-2 (Burns) (1973).

Id. § 8-1-13-5.

Id. § B8-1-13-17.

Id. § 18-7-20.1 (Burns) (197L).

Id. § 8-1-2.1-2 (Burns) (Supp. 1978).
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V. FINANCIAL CONSIDERATIONS
A. Taxation
- S5H will be taxed as a public utility if it is classified as a public
utility. However, in Indiana,public utilities are not taxed much
differently than private business enterprises. Public utility property
is assessed by the State Board of Tax Commissioners instead of being
asbessed by & county auditor, and the rate of tax levied upon the gross
receipts of public utilities is different than the rate charged some
other retailers.157
1. Taxing Public Utilities
Companies engaged in the business of selling or distributing
electricity will be taxed as a public utility, whether the company
is operated by an_individual,‘a partnership, an association, a
corporation, a fiduciary or any other entity.l58
The fixed property of a hydroelectric company, for purposcs of
taxation, include:
a) automotive and other mobile equipmenﬁ;
b) office furniture and fixtures;
¢) tangible personal property not used as part of the company's
production plant, transmission system, or distribution system;
and,
d) real property which is not part of the company's right-of-way,
transmission system or distribution system. 1%9
15712' §§ 6-1.1-8-25; 6-2-i-3 (Burns) (1978).
- 158

1d. §§ 6-1.1-8-2(8); 6-1.1-8-3.

159Id. § 6-1.1-8-9. Water power rights are a taxable property right. Telephone
conversation with Mr. Tom Hunt,Corporate Revenues Tax Examiner (June 11,‘1979).
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A hydroelectric company's property which is not described as
[ixed property, 1s definite-situs distributable proper£y. This
property includes, but is not limited to:

a) turbo-generators;

b) boilersg

¢) transformers;

‘d) transmission lines;

.@) distribution lines; and,

1) pipelines.160

Each year the public utility must file a statement concerning
the value and deséription of the pruperty owned or used by the company,
to the State Board of Tax Commissioners. The utility must also file a
statement with the auditors of each county in which the company's
property is lucated. The statement mus£ contain an analysis of
the company's business and a description of the cbmpany's property
located in the county. Annually, a township assessor assesses the

fixed property owned or used by a public utility company located

in the township. The State Board of Tax Commissicners annually assess

the distributable property owned or used by a public utility company.

Both the couﬁty auditor and the State Board of Tax Commissioners assess
-property according to the property's true value, following such

factors as buok value, cost of replacement, and cost of establishing

or developing the busineés. Assessed values of distribﬁtable property

is apportioned to the proper taxing districts of counties for taxation

1601ND. CODE ANN. § 6-1.1-8-9 (Burns) (1978). '"Definite-situs" means a

permanent location in one taxing district or a customary location for use in one
taxing district.
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}')\11';30556&3.161 Assessed value means an amount equal to 33 1/3% of the

true cash value of the property.léc Note, that property owned by é
municipality owned utility is exempt from property taxation.163

With respect to taxing gross inéome of persons producing,
transmitting, furnishing, wholesaling or retailing electrical energy,
the rate of tax is 1.L5% for such income in 1979, 1.L0% in 1980, and
for each year after 1980, the tax rate will reduce .05% from the rate
ol Lhe preceding year and after December 31, 2007, no tax will be
J',rnp'used.l&1 Exempt from gross income tax is income derived from
interstate commerce, sales to the Unitcd States, und sales to the
municipally owned utilities.l6b

Indiana has a sales tax of L% on gross retail sales, and a L}
use tax.léé A public utility furnishing or selling electrical energy
to consumers must pay a sales tax. However, sales to consumers for
use in mamifacturing, mining, production, refining, oil or mineral
extraction and irrigation, or to other public utility companies are

exempt. In addition, sales reccipts from the provision, installatioun

construction, servicing or removal of tangible personal property used

161

_IND. CODE ANN, §§ 6-1.1-8-19 to 6-1.1-8-27 (Burns) (1978).

léclé.

16314,

16l
1651,

1661,

§ 6-1.1-1-3.

§ 6-1.1-10-5,

§ 6-2-1-3.

§§ 6-2-1-3(7); 6-2-1-7.
§ 6-2-1-37.
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in connection with the furnishing of any such:publié utility service

167

or commodity, are exempt.

No gross retail sales or use tax applies to personal cproperty sold

to hydroelectric public’utilities, when such personal property is
directly used by such utilities in the direct production of electrical
1
energy .
In addition to paying general taxes, public utilities, subject
to PSCI jurisdiction, must pay a fee, to thePSCI, of .001% on their
69

. 1
gross income. Such fee is not to produce an amount exceeding $2,000,000.

2. Regular Business Taxes

If for some reason a developer's SSH project is not taxed as a
public utility, then it shall be subject to regular business taxes.

Real and personal property is assessed at a uniform and equal
rate and on a just valuation at true cash value (33 1/3% of true
cash value).170

The total state propertytax rate is limited to .01% on each $100
of valuation.171 In all other incorporated cities and towns the
total tax rate is limited to 2% on each 100 dollars valuation, and in
all unincorporated areas the total tax rate is limited to 1.25% on
each 100 dollars of valuation. These 1imitations, however, are
rendered partially ineffective since political subdivisions may declare

172

emergency levies, which are without statutory limitlations.

§ 6-2-1-38(c).

§§ 6-2-1-39(16); 6-2-1-L3.

§§ 8-1-6-3 to 8-1-6-7 (Burns) (1973).
§§ 6-1.1-1-3; 6-1.1-2-2 (Burns) ( 1978).
§ 6-1.1-18-2.

§ 6-1.1-18-3.
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Real estate is assessed at the place where it is located by township

assessors, aﬁd peraonal property is assessed to the owner at the
place of his domicile, or where the property is situated on the

assessment date if it is regularly used or permanently localed where

it is situated.l73

Intangibles, such as pzumlssory notes, stocks and bOnds, are

174

taxed upon thelr taxable value. The taxable value of -an annual

intangible is: (1) the closing bid or sale prica on the last market day

of December in the reporting period if the intangible is listed or

Lraded on a recogﬁized market; (2) the total time balance on the

<.

execution daté in the year of execution,or the total tlme balance on
the anniversary of the execution date in each succeedlng year 1f the

intangible has a face value and cannot be valued under (l) above; or
(3) the amount determined by the Department of Revenue. The taxable

value of a current 1ntang1ble is the face Value on the exegutlon

'(,
date.l/b

The tax rateé on general intangibles is 1/h of 1% of the Laxable
176

value of an intangible. The tax1ng situs of general 1ntang1bles

177

is at the residence or domicile of the owner. The tales paid at

{
the same time as the taxpayer pays his gross income tax on adJusted

178

gross income. Note, that a publlc utility is liable for

§ 6-1.1-3-1.

§ 6-5.1-2-2.

§§ 6-5.1-3-2; 6-5.1-3-3.
§ 6-5.1-2-2

§ 6-5.1-1-7.

§ 6-5.1-6-1.
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property and intangible taxes at the same rate as is any other
business. .Hence, property and intangible tax rates apply

to pﬁblic utilities as well as to regular businesses.

. .. bohestic and interstate corpbrations, including public utilities,
pay a tax of 3% on adjusted gross income derived from sources within

Indiana. A 3% supplemental net income tax is imposed on corporations

S 7
a3 well. [ In addition, the gross income of all persons or corpora-

tions doiﬁg business in Indiana,derived from sources within the state,
are subjeét to tax. Therefore, since corporations are subject to both
the adjusted gross income tax and the gross income tax, corporations

must compuﬁe their liability under each tax and pay the greater of

either the adjusted gross income tax or the gross income tax.lBO The

tax rate on gross income of wholesalers, display advertisers, retailers,

dry cleaners and launderers (not public utilities) is .3625% in 1979,

)

.35% in 1980 and thereafter the rate will be reduced.0.05% from the rate

of the preceding year. After December 31, 2007, no tax will be imposed.181

A tax of 2% (1.9%, effective January 1, 1980) is imposed upon

the adjusted gfoss income of resident individuals.182 Each Indiana

@ounty is authorized to levy an adjusted gross.income tax on resident

183 In

individuals at a rate not to exceéd 1%. addition, Indiana counties,

17914, §§ 6-3-1-10; 6-3-2-1; 6-3-8-3; 6-3-8-L.
10054, §§ 6-2-1-2; 6-3-3-2.
181E0 § 6-‘2-1-3-

18204 6§ 6-3-1-1L; 6-3-2-1.

——

18314, §6-3-.5-1-2.
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cities, and towns may impose a 1.5% occupation income tax upon
employees income. Employees are entitled to a credit against the
tax equal to the lesser of (1) their Indiana adjusted gross income
tax 1iability, or (2) Lheir liabiiity under this tax.l{:”'1

As stated before, Indiana has a L% retail sales and use tax.
Sales of electricity are subject to‘this tax whether the hydroelectric
company is taxed as a public utility'or not. Certain sales, as |
stated above, are exempt from this tax.lBS”

In addition to these taxes, domestic corporations, upon Filing
articles of incorpouration, must pay to the Secretary of the State a
fee based on the corporalion's capital stock over 1,000 shares at
the rate of .02 per share on the first 200,000 shares; .0l per share
on the next 800,000 shares; and .002 per share on all additional
shares, whether the stock has par vaiue or not. The minimum fee is
30 dollars.186

Noi-for-profit corporations, such as REMC's, are exempt from
the gruss income tax, the adjusted income tax and the sales and use

18 '
tax. 7 Sales made to nonprofit corporations are also exempt from

188

the sales and use taxes.

189

»
Property of municipally owned utilities is exempt from taxation.

The gross income received by municipal corparations in the performance

§§ 6-3.5-3-1; 6-3.5-3-2; 5-3.5-3-6.

§ 6-2-1-39.

§ 23-3-2-2 (Burns) (1972).

8§ 6-2-1-7(1)(1);, 6-3-L-9; 6-2-1-39; 6-2-1-L3 (Burns) (1978).
§§ 6-2-1-39; 6-2-1-43.

§ 6-1.1-10-5.
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of private or proprietary activities or businesses are subject to the

190

However, sales to

191
municipal corporations are exempt from sales and use taxes.

gross income tax and to the sales and use tax.

B. Loans
There is little incentive for Hydroelectric development through state

loans and funding. A small businessfund exists which is to be used by

the Indiana Economic Development Authority to- encourage small business
enterprises.19? An applicant may contact the Authority through the
Commerce Department. This is only a guaranteed loan fund, however, and
not a direct grant. A Bdard of Directors decides whether to back the
developer. Manufacturing enterprises qualify for application, and

193

electricity is classified as manufacturing.

s

The State Energy Office does not have a loan or grant program,
nor are they aware of any for hydroelectric dcvelopmentsl%l The Depart-
ment of Natural Resources has flood control dams that could conceivably
be leased for hydroelectric rétrofitting, However, the ability to do so
would depend upon a decision by the Natural Resources Council. The
Department may not enter into a joint venture with a private'developen
therefore, any multiple-use structure, i.e., flood control dam/hydro-

195

electric facility, could not be constructed with joint funds.

19014, §§ 6-2-1-10; 6-2-1-38.

Ylig, §§ 6-2-1-39; 6-2-1-L3.

19214, § 4-23-5-9.5 (Burns) (197L).

193Telep;hone conversation with Mr. Tom Hunt, State Tax Examiner for Corporate
Revenue (June 11, 1979).

19LLTelephone conversation with Mr. Bob Berlin, State Energy Office (June 20,.1979).

195Telephone conversation with Mr. Bill Andrews, Deputy Director, Bureau of
Water and Mineral Resources, DNR (July 27, 1979).
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