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i 

INTRODUCTION 

This  memorandum d e s c r i b e s  i n  d e t a i l  t h e  l e g a l  and i n s t i t u t i o n a l  o b s t a c l e s  
.O 

t o  t h e  development of smal i  s c a l e  h y d r o e l e c t r i c , e n e r g y  a t  t h e  s t a t e  l e v e l .  It 

is designed t o  a i d  t h e  developer  i n  t h e  de te rmina t ion  of which p e r m i t s ,  l i c e n s e s  

and laws of t h e  s t a t e  must be secured o r  complied w i t h  f o r  t h e  development of 

a  p r o j e c t .  However, t h e  developer  should be aware t h a t  t h e  s t a t e  r e g u l a t o r y  

system does  n o t  comprise t h e  u n i v e r s e  of h y d r o e l e c t r i c  r e g u l a t i o n .  The f e d e r a l  

government a l s o  e x e r c i s e s  e x t e n s i v e  r e g u l a t o r y  a u t h o r i t y  i n  t h e  a r e a .  

Th is  d1.1~1 reg111at.nry system is a  f u n c t i o n  of t h e  f e d e r a l i s t  n a t u r e  of our  

government. Federal ism permi t s  both  t h e  f e d e r a l  government and t h e  s t a t e  

government t o  r e g u l a t e  and l i c e n s e  c e r t a i n  a s p e c t s  of a  d e v e l o p e r ' s  p r o j e c t .  

P r i n c i p l e s  of f e d e r a l i s m  o f t e n  support  a  f i n d i n g  t h a t  t h e  f e d e r a l  r e g u l a t i o n  

i n  ques t  i o n  w i l l  (be s u p e r i o r  t o  comparable s t a t e  r e g u l a t i o n .  Th is  s u p e r i o r i t y  

of f e d e r a l  law can d i v e s t  t h e  s t a t e  of any r e g u l a t o r y  a u t h o r i t y  i n  a  g iven a r e a .  

T y p i c a l l y ,  t h e  deve loper ,  w i t h  t h i s  g e n e r a l  p r i n c i p l e  i n  mind, is  compelled t o  

wonder why h e  must b e  concerned w i t h  t h e  s t a t e  system a t  a l l .  The fo l iowing  

d i s c u s s i o n  w i l l  examine t h e  a r e a  of f e d e r a l - s t a t e  r e l a t i o n s h i p s  w i t h  t h e  aim 

of c r e a t i n g  a  more o r d e r l y  unders tanding of t h e  v a g a r i e s  of t h e  system. 

Thus, t h e  remainder of t h i s  i n t r o d u c t o r y  s e c t i o n  w i l l  examine t h e  d u a l  

r e g u l a t o r y  system from t h e  s t a n d p o i n t  of t h e  a p p r o p r i a t e  l e g a l  d o c t r i n e ,  t h e  

law of pre-emption, a p p l i c a t i o n  of t h e  l a w  t o  t h e  c a s e  of h y d r o e l e c t r i c  devel-  

.opment and w i l l  conclude w i t h  an i nqu i ry  i.11to the p r a c t i c a l  use  of t h e  d o c t r i n e  

by t h e  F e d e r a l  Energy Regulatory  Commission. ( H e r e i n a f t e r  t h e  FERC) . 



a  
A. The Law of Pre-emption 

A s  a l luded  t o  above, pre-emption i s  t h e  term t h a t  d e s c r i b e s , ' i n  a  

.. . 
f e d e r a l i s t  system, t h e  a b i l i t y .  of t h e  law of one sovere ign  t o  t a k e  

precedence over t h e  law of a  l e s s e r  sovere ign .  S p e c i f i c a l l y ,  i t  is t h e  : 

supremacy of t h e  f e d e r a l  law t o  . t h e  s t a t e  law. 

The d o c t r i n e  of pre-emption i s  der ived  .from t h e  U.S. CONST. a r t .  V I ,  

c l .  2,  which s t a t e s :  " . . .L t ]h i s  C o n s t i t u t i o n ,  and t h e  Laws of t h e  United 

S t a t e s  . . . and a l l  T r e a t i e s  . . . s h a l l  be  t h e  supreme Law of the '  Land; 

. . . any Thing i n  t h e  C o n s t i t u t i o n  o r  Laws of any S t a t e  t o  t h e  Contrary  

no twi ths tand ing ."  T h i s  c l a u s e  is t h e  b a s i s  of f e d e r a l  supremacy!. On 

i t s  f a c e ,  t h e  supremacy c l a u s e  p u r p o r t s  t o  d i v e s t  t h e  states of'  g u t h o r i t y .  
. 

However, t h e  p r i n c i p l e s  of f e d e r a l i s m  do n o t  suppor t  such a  read'ing. .The - . 

f e d e r a l  government i s  a government of d e l e g a t e d  a u t h o r i t y .  I ts  l a w s  can . 

be supreme only  w i t h i n  t h e  scope of i t s  d e l e g a t i o n .  
b 

Thus, b e f o r e  t h e  d o c t r i n e  of pre-emption can be  invoked, t h e  f e d e r a l  

measure i n  q u e s t i o n  must be w i t h i n  an a r e a  of t h e  a u t h o r i t y  d e l e g a t e d , t o  

t h e  f e d e r a l  government. I n  o t h e r  words, t h e  f e d e r a l  a c t i o n  must have t h e  

c s p a ' b i l i t y  t o  pre-empt t h e  s t a t e  a c t i o n .  It is i m p l i c i t  i n  t h e  above s t a t e -  

ment t h a t  t h e r e  a r e  c e r t a i n  area 's  of r e g u l a t i o n  i n  which t h e  f e d e r a l  govern,- 

ment does  n o t  have a  pre-emptive c a p a b i l i t y .  Where pre-emptive c a p a b i l i t y  

See g e n e r a l l y  Gunther,  C o n s t i t u t i o n a l  Law ch. 5  § 2  ( 9 t h  Ed. 1975);  T r i b e ,  - 
American C o n s t i t u t i o n a l  Law 1 6-23 etseq. (1978); and Engdahl, Cons t i tu -  
t i o n a l  Power ch.  .12 (1974). -: . . *cl : _ ,  -.. ..._ , . . .  . -  . 

b 
sei McCulloch v .  ~ a r i l a n d ,  17 U. S.  . (4 Wheat) 316, 405 (1819), ". . .government of 
t h e  Union though l i m i t e d  i n  i t s ' p o w e r  i s  supreme w i t h i n  i t s  s p h e r e  ,of a c t i o n . "  



C 
is l a c k i n g ,  . the  s t a t e  law w i l l  c o n t r o l .  

~ n c k  -pre-emptive c lapab i l i ty  is  determined t o  e x i s t ,  f u r t h e r  i n q u i r y  must 

be made t o  a s c e r t a i n  whether pre-emption e x i s t s .  Whether a  p a r t i c u l a r  s t a t e .  

measure i s  a c t u a l l y  pre-empted by a  f e d e r a l  measure depends upon t h e  

jud ic ia l ly -de te rmined  Congress ional  i n t e n t  .d A t  t h i s  p o i n t ,  t h e  d i f f i c u l t y  

becomes one of how t o  determine t h e  i n t e n t  of Congress. 

The U.S. Supreme Court has ,  on a  c a s e  by c a s e  b a s i s ,  a r t i c u l a t e d  f a c t o r s  

which i t  d e c l a r e s  t o  be  i n d i c a t i v e  of t h e  Congress ional  i n t e n t  t o  pre-empt. 

At t i m e s  t h e  Court  h a s  examined t h e  f e d e r a l  s t a t u t e s  t o  s e e  i f  they  d e a l  w i t h  

t h e  matter e x h a u s t i v e l y .  From exhaus t ive  f e d e r a l  r e g u l a t i o n  t h e  Court  i n f e r s  

e  an  i n t e n t  of no s tate r e g u l a t i o n .  Where t h e  Court  can i n f e r  a need f o r  

n a t i o n a l  un i f  o m  s t a n d a r d s ,  pre-emption w i l l  be a p p r o p r i a t e .  The Court  h a s  

a l s o  found p r e - a p t i o n  proper where t h e r e  a r e  c o n t r a d i c t o r y  f e d e r a l  and s t a t e  

I; 

See,  e .g . , ,Regen ts  v .  C a r r o l l ,  338 U.S. 586 (1950), ~ ~ l e r e  t h e  Court  he ld  t h a t  
t h e  F.C.C. could ,  pursuan t  t o  t h e  f e d e r a l  power of r e g u l a t i n g  i n t e r s t a t e  
commerce, g r a n t  o r  deny o r  c o n d i t i o n  t h e  g r a n t  of a  r a d i o  b r o a d c a s t i n g  l i c e n s e .  
Here, t h e  l i c e n s e  c o n d i t i o n  r e q u i r e d  t h e  u n i l a t e r a l  d i s a f f i r m a n c e  of a 
c o n t r a c t  w i t h  a  t h i r d  p a r t y .  Such a  c o n d i t i o n  v i o l a t e d  s t a t e  law which pro- 
h i b i t e d  u n F l a t e r a 1  d i sa f f i rmance .  The Court he ld  t h a t  whi le  t h e  f e d e r a l  govern- 
ment h a s  pr9-emptive c a p a b i l i t y  i n  t h e  a r e a  of i n t e r s t a t e  commerce, i t  had 
no such p r i v i l e g e  i n  t h e  a r e a  of s t a t e  c o n t r a c t  law. Hence, s t a t e  c o n t r a c t  law 
was supreme. 

d 
See,  e .g . ,  C i t y  of Burbank v.  Lockheed A i r  Terminal I n c . ,  411 U.S. 624 (1973). 

e 
E-g . ,  Brotherhood of Ra i l road  Trainmen v, J a c k s o n v i l l e  Terminal Co., 394 U.S. 
369 (1969). 

f  
E.g., Campbell v. Hussey, 368 U.S. 297, 301 (1961); s t a t i n g  "we do n o t  have 
t h e  q u e s t i o n  of whether [ s t a t e ]  law c o n f l i c t s  w i t h  f e d e r a l  law. Ra ther  we 
have t h e  q u e s t i o n  of pre-emption . . . [Here] complementary s t a t e  r e g u l a t i o n  
is  as f a t a l  as s t a t e  r e g u l a t i o n  which c o n f l i c t s  w i t h  t h e  f e d e r a l  scheme." Cf. 
F l o r i d a  Lime and Avocado Growers Inc .  v .  Pau l ,  373 U.S. 132 (1963) f i n d i n g  pre- 
emption i n a p p r o p r i a t e  a s  f e d e r a l  law was concerned w i t h  minimum s t a n d a r d  r a t h e r  
than  uniform s tandard .  



requ i rements  making compliance w i t h  b o t h  imposs ib le  .' 
Thus, g iven  a  f i n d i n g  o'f t h e  p r e - e m p t i v e . c a p a b i l i t y  o; t h e  f e d e r a l  law 

and a  f i n d i n g  t h a t  an a p p r o p r i a t e  b a s i s  e x i s t s  t o  i n f e r  t h a t  t h e  Congress ional  

i n t e n t  was pre-emption, f e d e r a l  l a w  w i l l  be s u p e r i o r  t o  s t a t e  law. 

The fo l lowing  s e c t i o n  w i l l  examine t h e  a p p l i c a t i o n  of t h e s e  pr5.nciples 

by t h e  Court  t o  t h e  c a s e  of h y d r o e l e c t r i c  development. 

B. P r e - a p t i o n  and H y d r n ~ l e c  t r i c  Dos~alopmcnt 

1. The F e d e r a l  Power Aizt 

I n  t h c  area of IryJ-rurle[:lrric development t h e  Ycderal  Power Act elljoys 

pre-emptive c a p a b i l i t y .  Th i s  pre-emptive c a p a b i l i t y  i s  based upon t h e  Federa l  

Commerce   la use.^ That c l a u s e  g i v e s  t o  t h e  congress  t h e  power " t o  r e g u l a t e  

cuulmerce . . . among t h e  s e v e r a l   states.^^ F e d e r a l  j u r i s d i c t i o n  t o  r e g u i a t e  

commerce h a s  been he ld  t o  i n c l u d e  t h e  r e g u l a t i o n  of nav igab le  waierways.' Thus, 

f e d e r a l  r e g u l a t i o n  of naviga'ble waterways may prec lude  s t a t e  r e g u l a t i o n .  However, 

t h e  r e g u l a t i o n  of p r o p e r t y  r i g h t s  i s  no t  a  f e d e r a l  power and i n  t h a t  a r e a  t h e  

f e d e r a l  law does  n o t  have a  pre-emptive c a p a b i l i t y .  S t a t e  p r o p e r t y  law wi13. 

k 
govern t h e  r u l e s  p e r t a i n i n g  t o  wa te r  r i g h t s .  

The U.S. Supreme Court has  a l s o  addressed t h e  i s s u e  of whether t h e  

F e d e r a l  Power Act a c t u a l l y  pre-empts s t a t e  l i c e n s i n g  a u t h o r i t y .  The Court  held  

g  
See Gibbons v .  Ogden, 22 U.S. (9 Wheat) 1 (1824). - 

h  
U.S. CONST. a r t .  I ,  5 8 ,  c l .  3. 

i 
I d .  - , . 

J 

Gibbons v.  Odgen, 22 U.S.(9 Wheat) 1, 84 (1824),  " . . . a l l  America unders tands  and 
h a s  uniformly understood t h e  word 'commerce' t o  cvmprehend n a v i g a t i o n . "  

k 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v.  F.P.C., 328 U.S. 152, 171-176 (1946). Compare 
Regents v .  C a r r o l l ,  338 U.S. 586 (1950). 



t h a t  a n  a p p l i c a n t  need n o t  comply w i t h  s t a t e  permit  requirements  t o  s e c u r e  a  

f e d e r a l  l i c e n s e . '  F u r t h e r ,  t h e  Court  found t h a t  t h e  i n t e n t  of Congress was t o  

s e c u r e  enactment of a  complete scheme o f ' n a t i o n a l  r e g u l a t i o n  which would 

m promote t h e  comprehensive development of t h e  water  r e s o u r c e s  of t h e  Nation.  

Given t h a t  f i n d i n g  o f ' i n t e n t ,  t h e  s e c t i o n  of t h e  F e d e r a l  Power Act which r e q u i r e s  

each a p p l i c a n t  t o  submit s a t i s f a c t o r y  evidence of compliance w i t h  s t a t e  lawn 

was i n t e r p r e t e d  t o  on ly  r e q u i r e  t h e  F e d e r a l  Energy Regulatory  Commission t o  

c o n s i d e r  s t a t e  laws when g r a n t i n g  a f e d e r a l  l i c e n s e ,  b u t  n o t  t o  r e q u i r e  an  

0 
a p p l i c a n t  t o  comply w i t h  s t a t e  law. Thus, pre-emption of s t a t e  l i c e n s i n g  by 

f e d e r a l  l i c e n s i n g  is a p p r o p r i a t e ,  g iven  t h e  Congress ional  c a l l  f o r  a "complete 

scheme" evidencing exhaus t ive  and uniform r e g u l a t i o n .  

However, t h e  FERC may by r e g u l a t i o n  r e q u i r e  evidence of t h e  a p p l i c a n t ' s  

compliance w i t h  any of t h e  requirements  of a s t a t e  permit  t h a t  t h e  Commission 

c o n s i d e r s  necessa ry .  Hence, t h e  Commission has  t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  

r e q u i r e  compliance w i t h  s t a t e  permit  requirements .  P  

1 
. .  . F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C., 328 U.S. 152 (1946). 

m 
Id .  a t  180. - 

n  
16  U.S.C. § R02(b) (1976). 

0 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v. F.P.C., 328 U.S. 152, 177-178 (1946).  

P  
Id .  See F.P.C. v .  Oregon, 349 U.S. 435, 445 (1955). The S t a t e  cha l l enged  t h e  - -  
adequacy of l i c e n s e  p r o v i s i o n s  approved by t h e  Commission f o r  t h e  c o n s e r v a t i o n  

. of anadromous f i s h .  The Court  he ld  t h a t  t h e  Commission a c t e d  w i t h i n  i ts  power 
and d i s c r e t i o n  by g r a n t i n g  t h e  l i c e n s e  and t h a t  t h e  s t a t e  could  n o t  impair  t h e  
l i c e n s e  by r e q u i r i n g  t h e  s t a t e ' s  a d d i t i o n a l  permiss ion o r  more s t r i n g e n t  
requirements  . 



2. The P u b l i c  U t i l i t y  Regulatory  P o l i c i e s  Act of 1978 

I n t o  t h e  a l r e a d y  complicated d u a l  system of h y d r o e l e c t r i c  power r e g u l a t i o n ,  

Congress h a s  i n j e c t e d  a  s u r p r i s i n g l y  p r o g r e s s i v e  p i e c e  of l e g i s l a t i o n :  The 

P u b l i c  U t i l i r y  Regulatory  P o l i c i e s  Act of 1978 ( h e r e i n a f t e r  c i t e d  a s  PURPA), 

s igned  i n t o  law by P r e s i d e n t  C a r t e r  on November 9 ,  1978, a s  p a r t  of t h e  5- 

b i l l  N a t i o n a l  Energy A C ~ . ~  The e v e n t u a l  impact .of PURPA, whose implementing 

r 
r e g u l a t i o n s  a r e  being d r a f t e d  as of t h i s  w r i t i n g ,  i s  f a r  from c e r t a i n .  

However, a few broad conc lus ions  r e g a r d i n g  s t a t e  and f e d e r a l  j u r i s d i c t i o n  can 

be  made based on t h e  l e g i s l a t i o n ,  i t s e l f ,  and t h e  Conference Managcrs Report 

wl~lch accompanied it. 

The t r a d i t i o n a l  r e g u l a t o r y  scheme of t h i n g s  h a s  been t h a t  a person  s e l l i n g  

e l e c t r i c  energy f o r  u l t i m a t e  d i s t r i b u t i o n  t o  t h e  p u b l i c  would be  considered 

a n  e l e c t r i c  u t i l i t y  and s u b j e c t  t o  f e d e r a l  j u r i s d i c t i o n  i f  t h e  e l e c t r i c i t y  is  

s o l d  f o r  r e s a l e  o r  i n  i n t e r s t a t e  commerce, and s t a t e  j u r i s d i c t i o n  i f  it is s o l d  

S 
i n t r a s t a t e  d i r e c t l y  t o  t h e  consumer. A s  expla ined above, thPs  system r e s u l t s  

from t h e  F e d e r a l  Power Act. t h e  Commert:e c l a u c c t  and t h e  d o c t r i n e  of pre-emption. 

q ~ h e  o t h e r  f o u r  p i e c e s  of l e g i s l a t i o n  wmgris.i,ng t h e  N a t i ~ n a l  Enorgy A c t  'arc: 
NAtional Energy Conservat ion P o l i c y  Act;  Energy Tax Act of 1978; Powerplant 
and I n d u s t r i a l  F u e l  Use Act of 1978; and N a t u r a l  Gas P o l i c y  Act of 1978. 

r 
Rules  implementing t h e  l e g i s l a t i o n  h e r e i n  under d i s c u s s i o n  a r e  t o  be  i s sued  by 

FERC by Noveu~ber 8 ,  1979, t o  be implemented by s t a t e  r e g u l a t o r y  a u t h o r i t i e s  and 
nonregu la ted  u t i l i t i e s  by November 8 ,  1980. 

86 U. S  .C.  8 824 (1975),  S e c t i o n  201 of t h e  Federa l  Power Act. 

t 
One of t h e  bases  f o r  Commerce Clause  invoca t ion .  i s  t h e  f a c t ,  t h a t  . a  u t i l i t y  

s e l l i n g  t o  ano ther  u t i l i t y  f o r  e v e n t u a l  r e s a l e  i s . i n t e r c o n n k c t i n g  t o  an ' i n t e r -  
s tate t r a n s m i s s i o n  g r i d  and w i l l  " a f f e c t "  i n t e r s t a t e  commerce even i f  bo th  t h e  
s e l l i n g  and purchasing u t i l i t i e s  a r e  l o c a t e d  w i t h i n  t h e  same s t a t e .  See F.P.C. 
v .  Union E l e c t r i c  Co., 381 U.S. 90, &. den ied ,  381 U.S. 956 (1965).  
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PURPA s e e k s  t o  t u r n  t h i s  system u p s i d e  down i n  o r d e r  t o  f u r t h e r  t h e  

Congress ional  i n t e n t  t o  encourage t h e  development of smal l  power p roduc t ion  

u  f a c i l i t i e s ,  such a s  smal l  s c a l e  h y d r o e l e c t r i c  p l a n t s .  

One a s p e c t  of t h i s  r e o r d e r i n g  i s  t h a t  a  h y d r o e l e c t r i c  p l a n t  which meets 

t h e  q u a l i f i c a t i o n s  set ou t  i n  4 201 of PURPA, i .e . ,  becomes a  " q u a l i f y i n g  

f a c i l i t y "  ( h e r e i n a f t e r  c i t e d  a s  QF), could have i t s  r a t e s  determined by a  

s t a t e  p u b l i c  u t i l i t y  c o m i s s i o n ,  i n  s p i t e  of t h e  f a c t  t h a t  i ts  s a l e s .  e n t e r  

t h e  i n t e r s t a t e  g r i d  and a r e  in tended f o r  r e s a l e .  Although FERC w i l l  r e t a i n  

some j u r i s d i c t i o n  by s e t t i n g  o u t  t h e  rate-making s t a n d a r d s  which t h e  s t a t e  

commissions w i l l  be requ i red  t n  fo l low,  t h e  day-to-day a d m i n i s t r a t i o n  of t h e  

wholesale  rate-making involved w i l l  f a l l  t o  t h e  s t a t e s  f o r  t h e  f i r s t  t ime. 

T h i s  c o n t r a v e n t i o n  of t r a d i t i o n a l  j u r i s d i c t i o n  is f u r t h e r  extended ,by a  

p r o v i s i o n  i n  PURPA which g i v e s  FERC t h e  d i s c r e t i o n  t o  exempt QF1s from sub- 

v  
s t a n t i a l  p o r t i o n s ' o f  now-existing s t a t e  and f e d e r a l  law. T h i s  exemption ' 

a u t h o r i t y  i s  premised on t h e  A c t ' s  purpose of removing o b s t a c l e s  t o  t h e  develop- 

ment of s m a l l  pQwer p roduc t ion  f a c i l i t i e s .  The exemption from c e r t a i n  p r o v i s i o n s  

of f e d e r a l  law, such a s  p a r t s  of t h e  F e d e r a l  Power Act and t h e  P u b l i c  U t i l i t y  

Holding Company Act,  s e r v e s . t h e  Congress ional  g o a l  of removing t h e  e x t e n s i v e  

s c r u t i n y  of o r g a n i z a t i o n a l  and f i n a n c i a l  d e t a i l s  which accompanies governmental 

r e g u l a t i o n  of power companies and a c t s  as a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  a l t e r n a t i v e  

~- - 

u 
The scope of PURPA encompasses much more than  t h e  p r i n c i p l e s  d i s c u s s e d  i n  t h i s  

i n t r o d u c t i o n .  Even t h e  T i t l e  I1 s e c t i o n s  which p rov ide  t h e  j u r i s d i c t i o n a l  
a u t h o r i t i e s  d i s c u s s e d  h e r e i n  app ly  t o  f a c i l i t i e s  'o ther  than  hydro;=,  c o g e n e r a t o r s .  
For a  complete d i s c u s s i o n  of PURPA1s e f f e c t s  on smal l  s c a l e  h y d r o e l e c t r i c  develop- 
ment s e e  FEDERAL LEGAL OBSTACLES-AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL 
SCALE HYDROELECTRIC POTENTIAL-OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law 
I n s t i t a t e  .(second d r a f t )  . . (1979). . . 

v 5 210 ( e )  (1) of PURPA. 
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W 
energy development. The exemption from s t a t e  .law, however, meets  a n  a d d i t i o n a l  

concern. Without i t ,  t h e  s t a t e s  might have an argument t o  t h e  e f f e c t  t h a t >  

t h e  f i e l d  of wholesa le  r a t e  r e g u l a t i o n  h a s  no. . longer been pre-empted and they  

are t h e r e f o r e  f r e e  t o  s t e p  i n t o  t h e  vo id  c r e a t e d  by t h e  removal o f  e x h a u s t i v e  

f e d e r a l  involvement. ~ e c a u s e  t h i s  would have t h e  e f f e c t  of s u b j e c t i n g  QF1s ' . 

t o  p r e c i s e l y  t h e  kind of u t i l i t y - t y p e  r e g u l a t i o n  Congress sought t o  . avo id ,  $ h i s .  

i d e a  of pre-emption by ex~mptinn was u t b l i o c d .  

Although p r o v i s i o n s  exempting QF1s from c e r t a i n  s t a t e  and f e d e r a l  r e g u l a t i o n s  

w i l l  o n l y  be  implemented i f  FERC'Idetermines such exemption i s  necessa ry  t o  encour- 

age  . . . smal l  power product ion,"x a r e c e n t  FERC S t a f f  paper on t h i s  s e c t i o n  

s t a t e s :  "It is  c l e a r  from t h e  Conference Report  t h a t c o n g r e s s  in tended t h e  

Commission t o  make l i b e r a l  u s e  of i t s  exemption authority." ' .  

3 .  . F e d e r a l  ~ l e a i  Water Act 

A c u r r e n t  example of t h i s  type of c o o r d i n a t i o n  between f e d e r a l  pre-emptive 

a u t h o r i t y  and day-to-day a d m i n i s t r a t i o n  by t h e  s t a t e s  i s  found i n  t h e  a r e a  of 

wa te r  q u a l i t y .  Under the F e d e r a l  Clean Water Act ,  a u t h o r i t y  h a s  been confe r red  

upon a p p r o p r i a t e  s t a t e  a g e n c i e s  t o  monitor and e n f o r c e  v a r i o u s  a s p e c t s  of 

Water q u a l i t y .  c e r t a i n  s t a t e  agenc ies  have a l s o  been des igna ted  t o  ' i s sue  401 

W I l  ... t h e  examinations of t h e  l e v e l  of r a t e s  which should apply  t o  t h e  purchase  by 
t h e  u t i l i t y  of t h e  . . . s m a l l  power p r o d u c e r ' s  power should n o t  be  burdened 
by t h e  same examination as a r e  u t i l i t y  r a t e  a p p l i c a t i o n s ,  bu t  r a t h e r  i n  a l e s s  
burdensome manner. The e.stablishment of u t i l i t y  t y p e  r e g u l a t i o n s  over  them would 
a c t  as a s i g n i f i c a n t  d i s i n c e n t i v e  t o  f i r m s  i n t e r e s t e d  i n  . . . s m a l l  power product iun."  
Conference Manager's Repor t ,  accompanying 1 210 of PURPA. 

X§ 210 (d)  (1) of PURPA. 

Y~~~~~ PAPER DISCUSSING COMMISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING 
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI- 
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978, 
page 7; Docket No. KM79-55, Federa l  Energy Regulatory  Commission, June  26, 1979. 



water  q u a l i t y  c e r t i f i c a t e s  and 5 402 "po in t  source" pe rmi t s .  A s  is  t h e  c a s e  

w i t h  e l e c t r i c  u t i l i t y  r e g u l a t i o n  under PURPA, i n  t h e  a r e a  of wa te r  q u a l i t y ,  

t h e  f e d e r a l  l a w  a p p l i e s  and i s  admin i s te red  by a  s t a t e  agency. The f e d e r a l  

law was enac ted  pursuan t  t o  t h e  cdmmerce c l a u s e  of t h e  c o n s t i t u t i o n  and 

e s t a b l i s h e s  a  minimum s tandard  f o r  t h e  s t a t e s  t o  implement. C o n s i s t e n t  

z w i t h  t h e  law of pre-emption, a s t a t e  may r e q u i r e  a  h i g h e r  s t a n d a r d ,  i . e . ,  

a  s t andard  which goes even f u r t h e r  i n  c a r r y i n g  ,out t h e  i n t e n t  of Congress. 

C. The P r a c t i c a l  Use oL Pre-emption ' 

The above d i s c u s s i o n  has  d e t a i l e d  t h e  l e g a l  use  of t h e  pre-emption d o c t r i n e .  

The purpose of t h i s  s e c t i o n  is  t o  d e s c r i b e  t h e  d o c t r i n e  i n  p r a c t i c e .  

Th? 'FERC p r e f e r s  t h a t  a  developer  comply w i t h  a p p r o p r i a t e  s t a t e  pe rmi t s  

b e f o r e  applying t o  i t  f o r  a l i c e n s e .  The p r e f e r e n c e  is  grounded i n  two r a t i o n -  

a l e s .  F i r s t ,  t h e  FERC i s  aware of t h e  f e d e r a l - s t a t e  r e l a t i o n s h i p  and t h e  pos- 

s i b l e  p v l i t i c a l  r a m i f i c a t i o n s  of t o t a l l y  ignor ing  s t a t e  i n p u t .  Second, t h e  FERC 

must, i n  g r a n t i n g  t h e  l i c e n s e ,  make a  de te rmina t ion  t h a t  it i s  a p r o j e c t  b e s t  

s u i t e d  t o  t h e  comprehensive development of t h e  waterway. The s t a t e  h a s  an 

i n t e r e s t  i n  t h e  use  and development of i ts  wate rcourses  and i t s  op in ion  of t h e i r  

development i s  important  t o  FERC. Hence, t h e  FERC v a l u e s  s t a t e  i n p u t  where 

a a  
i t  is  reasonab le .  Thus, t h e  p r a c t i c a l  a p p l i c a t i o n  of pre-emption d i c t a t e s  t h a t  

t h e  h y d r o e l e c t r i c  developer  adhere  t o  t h e  s tate 's  l e g a l  and r e g u l a t o r y  system. 

z 
See F l o r i d a  Lime and Avocado Growers Inc .  v .  P a u l ,  373 U.S. 132 (1963). 

a a  
See F.P.C. v .  Oregon, 349 U.S. 435 (1955). 

I' 



With respect to PURPA, the federal agency, FERC, will establish the 

guidelines for rates for sales and exchanges of power between electric 
. , . . 

utilities and qualifying small hydroelectric projects and will prescribe 

rules for exemptions from state and federal regulation. These standards 

and rules will be administered by state agencies, i.e., state public 

utility commissions. Accordingly, the developer of a SSH project should 

be aware of the FERC standards on rates and rules on exemptions and should 

know that helshe will be dealing directly with state agencies. 

The regulatory system which is presently in place with regard to clean 

water will confront the developer, at the state level. In most stares, this 

federally-conferred authority will be administered by an agency such as the 

Department of Natural Resources. These agencies will require the developer 

to meet certain water quality standards, set by the state and federal'govern- 

ment and will mandate that the SSH developer obtain the requisite certificate 

and permit, as required by the Federal Clean Water Act. , 



FLOW DIAGRAM OF REGULATION OF SMALL DAMS IN INDIANA 

PROJECT 

I. Ownership 
L 

- Does the developer have the legal right to use the flowing water? 
- Does the developer own both banks of the waterway? 
- Is the waterway navigable or non-navigable? 

. . 
'11. Navigable Non-navigable 

State owns bed of appeal to waterway found Developer owns bed if he owns 
waterway - state - non-navigable .r h n t h  banks, Exercise powers of 

court eminent domain if public utility 
does not own both banks and there 
is a "hold-out" problem. 

- PSCI certificate of convenience 
and necessity needed.before 
Public Utitlity may appropriate 
property . 

III. Apply: to State legislature for charter 
authorizing use of "public way." 

c(L approved denied 

4 
E.g., zoning and watercourse regulations. 

I 

I 
IV. Apply: for all relevant permits, variances and approvals required by local by-laws. 

V: Does SSH project adversely affect Registered Historic Site? 

I - must protect if economically .. - 
feasible 

& 
VI. Does SSH project impound more than 5% of a Wild and scenic-River? 

A No Yes 

I - need Legislative enactment 
to develop 

unsuccessful successful 
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VII. Does SSH project disrupt a Nature Preserve? 

Yes. d7 No 

-apply DNR for permit to develop 

unsuccessful successful 

VIII. Does the SSH project possess any of these characteristics? 

1. Drainage area greater than one square mile. 
2. Height of dam greater than twenty feet. 
3. Volume of water impounded greater than one hundred acre feet. 
4. Possible impact on other I.anrlowners. 

- Apply to Division of Water in DNR 
- Flood Control (local recommendations) 
- Dam Safety Regulations 
- Fish and Wildlife 

- permit for use of explosives 
- fishladders may be required 
- minimum flow requirements 
- small boat passages may be required 

- Lakes and streams 
- lake level requirements - Engineering 
- dam safety requirements 

- Soil and Water Cu~lservation (local recommendations) 
- Stream Pollution Control Board (may set effluent 

standards) 
'- Environmental Management Board (may require EIS 

from DNR) 

Permit Granted Permit Denied 

Appeal to 
I Su~erior Court 

& <- overruled sustained 

Approved by Governor 
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X. Taxa t ion  of SSH a s  a  P u b l i c  U t i l i t y  o r  P r i v a t e  E n t e r p r i s e .  

.1 

- Subjec t  t o  PSCI j u r i s d i c t i o n  - s e l l i n g  power a t  wholesa le  
- s e l l i n g  power a t  r e t a i l  l e v e l  l e v e l  
- Rura l  E l e c t r i c  Membership Corpora t ion  - s u b j e c t  t o  FERC j u r i s d i c t i o n  

- f i x e s  r a t e s  - m u n i c i p a l i t y  

- D i s t r i b u t a b l e  P r o p e r t y  of P u b l i c  U t i l i t i e s  a s s e s s e d  by 
S t a t e  Board of  Tax Commissioners 

- Fixed p r o p e r t y  of P u b l i c  U t i l i t i e s  a s s e s s e d  by County Audi tor  
- Municipal  U t i l i t i e s  Exempt 
- Proper ty  of P r i v a t e  Business  a s s e s s e d  by County Audi tor  

, - Gross Income Tax 
- Income d e r i v e d * f r o m  s a l e s  t o  U.S. government, 

i n t e r s t a t e  commerce, and p u b l i c  u t i l i t i e s  exempt 
- Non-profi t  c o r p o r a t i o n  exempt 
- P r o p r i e t a r y  a c t i v i t i e s  of munic ipal  u t i l i t i e s  n o t  exempt 

- Adjusted Gross Income Tax 
. -  Non-profi t  c o r p o r a t i o n s  exempt' 

- Supplemental  Net Income Tax 
- Persona l  Income Tax 
- I n t a n g i b l e  Tax 
- S a l e s  and Use Tax' 

- P u b l i c  u t i l i t y  s a l e s  t o  manufac tu re r s  and o t h e r  u t i l i t i e s  exempt 
- S a l e s  t o  munic ipa l  u t i l i t i e s  and non-prof i t  c o r p o r a t i o n s  exempt 
- Non-profi t  c o r p o r a t i o n s  exempt frpm s a l e s  and use  t a x  

7 PSCI f e e  f o r  Puhl-ic U t i l i t i e s  
- Fee f o r  i n c o r p o r a t i o n  

- i s s u e s  p u b l i c  convenience and 
n e c e s s i t y  c e r t i f i c a t e s  

- M u n i c i p a l i t i e s  
- PSCI j u ~ i s d i c t i o n  over rates 

- Non-profit e l e c t r i c  c o o p e r a t i v e s  s e r v i n g  
t h e  g e n e r a l  p u b l i c  

- Power of Eminent Domain 
- Requires  c e r t i f i c a t e  of p u b l i c  , . 

convenience and n e c e s s i t y  
- PSCI power t o  i n s p e c t  dams 

X I .  Loans ' f o r  SSH 

I 

I 

- Ind iana  Economic Development Author i ty  
- Department of N a t u r a l  Resources 
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XII. Construction, Operation and Maintenance of SSH Dam 

- Comply with conditions of all permits and licenses 
- Fishways/boat passages 
- Utilize power to appropriate 
- Tdiability for danl breach unclear 

- Obtain liability insurance for dam breach 
- Is project feasible under prevailing rates? 
- In terms of insurance, costs, is project worth risks? 



I. I N D I A N A  WATER LAW 

A. Ownership Righ t s  4 

The developer  of small s c a l e  hydro (SSH) o f t e n  must compete wi th  

o t h e r s  f o r  t h e  r i g h t  t o  use  t h e  wa te r  of a l a k e  o r  stream. Unlike l and ,  

t h e r e  i s  no p roper ty  r i g h t  of ownership i n  waster; it remains common 

proper ty ,  s u b j e c t  t o  t h e  r i g h t  of use  only ,  t h e  e x t e n t  of which i s  

determined by t h e  s t a t e ' s  common and s t a t u t o r y  law.. 

I n d i a n a  l a w  f o l l o w s  t h e  d o c t r i n e  of r i p a r i a n i s m .  Under r i p a r i a n i s m ,  

t h e  r i g h t  ' t o  make use  of a waterway a c c r u e s  t o  "owners of l a n d  cont iguous  

t o  o r  encompassing a  p u b l i c  watercourse."'  The developer  of 

SSH must a c q u i r e  r i g h t ,  t i t l e ,  o r  i n t e r e s t ' i n  t h e  l a n d  a d j a c e n t  

2  
t o  t h e  waterway. A l e a s i n g  arrangement,  o r  an o p t i o n  t o  buy r i p a r i a n  

l a n d ,  .cont ingent  upon t h e  s u c c e s s f u l  outcome of l i c e n s i n g  procedures ,  

i s  adequate  t o  s a t i s f y  ownership q u a l i f i c a t i o n s ,  and i s  a  common r o u t e  

taken by, p r i v a t e  developers .  

To c o n s t r u c t  a dam, o r  t o  g a i n  r i g h t s  t o  an e x i s t i n g  one, t h e  

developer  must a c q u i r e  t h e  use  of t h e  banks upon which t h e  dam and 

appur tenan t  works a r e  l o c a t e d ,  and t h e  bed t o  t h e  e x t e n t  t h a t  t h e  dam 

o v e r l i e s  it. Unless o therwise  s t a t e d  i n  t h e  deed, i f  a  wa te rcourse  i s  

non-navigable,  bed ounershfp g e n e r a l l y  l i e s  wi th  t h e  a d j o i n i n g  r i p a r i a n s  

t o  t h e  c e n t e r  of t h e  stream. On nav igab le  wa te r s ,  a  r i p a r i a n  only has 

t i t l e  t o  t h e  high waLer mask of t h e  s t ream;  t i t l e  t o  t h e  bed i s  v e s t e d  

i n  t h e  s t a t e .  3 

'IND. CUUK ANN. 5 13-2-1-3 ( ~ u r e n s )  (1773).  

3 ~ n d .  Dept. of Conservation v. K i v e t t ,  228 Ind.  623, 95 N.E.2d 145 (1950);  
Bowman v.  ~ a t h w  v.  Oregon, 295 U.S. 1 (1935) .  



' Ownership of non-navigable l a k e  beds depends on d i f f e r e n t  methods 

of d e l i n e a t i n g  p roper ty  l i n e s .  A t  common lawj l a k e  awners t a k e  t i t l e  

t o  t h e  bed roughly i n  p r o p o r t i o n  t o  t h e i r  s h o r e l i n e  foo tagc .  The method 

of d i v i d i n g  t h e  bed depends on t h e  shape nf t h e  l a k e .  "[Ilf tlte 

l a k e  i s  e longa ted  and narrow, t,he l i n e s  a r e  drawn pcrpend icu la r  Lo t h e  
1 i I 

. median l i n e  of the l a k e ,  i n  a m'anner similar t o  t h e  d i v i s i o n  of a non- 

nav igab le  s t ream bed. I f  t h e  1,ake shape i s  rounded, l i n e s  a r e  drawn 

s o  as t u  shape p r o p o r t i o n a l  pie-shaped wedges, b u t  i f  t,he shape i s  s o  

i r r e g u l a r  as t o  p reven t  any of t h e  above methods, p a r t i o n s  a r e  d iv ided  

i n  p r o p o r t i o n  t u  s h o r e  f r o n t a g e .  1'4 

The S t a t e  of I n d i a n a  r e t a i n s  t h e  r i g h t  t o  c o n t r o l  and r e g u l a t e  

non-navigable wa te r s  f o r  t h e  p u b l i c  welfare. '  However, a l a k e  o r  

s t r e a m ' s  n a v i g a b i l i t y  i n c r e a s e s  t h e  s ta te ' s  j u r i s d i c t i o n  over  such  

wate r s .  

B. N a v i g a b i l i t y  

S t a t e  and f e d e r a l  governments have concur ren t  j u r i s d i c t i o n  over  

nav igab le  wa te r s .  Cnngress has  t h e  power, under t h e  United Stakes 
I 

C o n s t i t u t i o n ,  t o  r e g u l a t e  commerce among t h e  s t a t e s ,  which i n c l u d e s  

t h e  r i g h t  t o  irnprove nav igab le  waterways s o  as t o  keep open and f r e e  

6 n a t u r a l  channe l s  of commerce. ~ e n c e ,  no deve loper  of SSH may o b s t r u c t  

'see Governor 's  Water Resource Study Commission, The I n d i a n a  wate r  Resource: 
A v a i l a b i l i t y ,  -Uses and Needs, Vol. 1 a t  205 (1977) .  ( H e r e i n a f t e r  IWHS). 

'IND. CODE ANN. 5 13-2-1-2 ( ~ u r n s )  (1973).  See a l s o  I d .  5 13-2-1-8, which 
p r o v i d e s  t h a t  th'e s u r f a c e  wa te r s  of I n d i a n a  a r e  t o  be p u b l i c  wa te r s  s u b j h c t  t o  
r e g u l a t i o n  by t h e  Ind iana  General  Assembly. 



nav igab le  waterways wi thou t  a f e d e r a l  and/or  s t a t e  pe rmi t .  

I n  Ind iana ,  n a v i g a b i l i t y  i s  determined by t h e  "navigable  i n  f a c t "  

t e s t .  The primary Ind iana  c a s e  on t h i s  i s s u e  is Ind iana  Dept.  of 

Conservat ion v .  ~ i v e t t  , a 1950 Ind iana  Supreme Court d e c i s i o n .  I n  

K i v e t t ,  t h e  s t a t e  brought an a c t i o n  seek ing  an  i n j u n c t i o n  a g a i n s t  a  

commercial r i p a r i a n  f o r  t h e  removal of sand,  g r a v e l  and m i n e r a l s  from 

t h e  bed of White River  i n  Morgan County. Following U'.S. Supreme Court 

p r e ~ e d e n t . ~  t h e  Court o u t l i n e d  t h e  test of navigability as: 

[Wlhether o r  n o t  [ t h e  s t ream].was a v a i l a b 3 e  and was 
s u s c e p t a b l e  f o r  n a v i g a t i o n  accord ing  t o  t h e  g e n e r a l  
r u l e s  of r i v e r  t r a n s p o r t a t i o n  a t  t h e  t ime Ind iana  
was admit ted t o  t h e  Union [1816]. It does  n o t  
depend on whether i t  i s  now nav igab le  . . . t h e  
t r u e  t e s t  seems t o  be t h e  c a p a c i t y  of t h e  stream, 
r a t h e r  than  t h e  manner o r  e x t e n t  of use .  And t h e  
mere f a c t  t h a t  t h e  p resence  of sandbars  o r  d r i f t -  
wood o r  s t o n e ,  o r  o t h e r  o b j e c t s ,  which a t  t i m e s  
r e n d e r s  , the .s t , ream u n f i t  f o r  t r a n s p o r t a t i o n ,  does  
n o t  d e s t o r y  i ts a c t u a l  c a p a c i t y  and s u s c e p t i b i l i t y  
f d r  t h a t  use .  ' . 

Hence, i f  a  waterway is capab le  of being used f o r  u s e f u l  purposes  

of n a v i g a t i o n ,  i . e . ,  t r a d e  and t r a v e l ,  then  t h e  bed of th'e w a t e r s  . 

w i l l  v e s t  i n  t h e  s t a t e  and t h e  waterway w i l l  be a p u b l i c  highway.10 Id 

K i v e t t ,  evidence e s t a b l i s h e d  t h a t  t h e  White River  was n a v i g a b l e ,  and,  
/ 

hence,  t i t l e  t o  t h e  bed v e s t e d  i n  t h e  s t a t e  and t h e  r i p a r i a n  owner had 

'228 Ind. 623, 95 N.E.2d 145 (1950). 

, 

8 ~ h e  Danie l  B a l l ,  77 U.S. 430 (1874) ; T h e  MoO~Je1lo,  87. U,.S. 430 (1874) ; 
United  states,^. Utah, 283 U.S. 64 (1931). 

' O ~ i s s e l l  C h i l l e d  Plow Works v .  South Bend Mf g .  CO. , 64 Ind.  App . 1, 
111 N.E. 932 (1916). 



no r i g h t  t o  remove sand o r  o t h e r  m i n e r a l s  from t h e  bed of t h e  r i v e r  

wi thou t  l i c e n s e  from t h e  s t a t e .  
11 

The Boards of County Commissioners i n  Ind iana  a r e  a u t h o r i z e d  t o  

d e c l a r e  any s t ream o r  watercourse  i n  t h e i r  r e s p e c t i v e  c o u n t i e s  as 

navigable .  Twenty-four (24) f r e e h o l d e r s  of a county may p e t i t i o n  

t h e i r  r e s p e c t i v e  Board of County Commissioners t o  make such a 

1.2 
de te rmina t ion .  Declar ing a s t r e a m ' s  n a v i g a b i l i t y  w i l l  s u b j  e c t  any 

. .  . 
development on such s t ream t o  f e d e r a l  and s t a t e  r e g u l a t i o n .  

A s  s t a t c d  b e f o r e ,  s t a t e  ownership of t h e  bed of a n a v i g a b l e  water-  

way ex tends  t o  t h e  h i g h  wate r  nark under f e d e r a l  l a 3  and K i v e t t  

14 
d e c l a r e d  t h a t  f e d e r a l  law must be  a p p l i e d  t o  s l ~ c h  i s s u e s .  However, 

Ind iana  ownership a long  t h e  Ohio' River  ex tends  t o  t h e  low wate r  '' 

I ' 
mark by v i r t ~ t e  nf t h e  e s t a b l i s h e d  ~ t a t c ' b o u n d a r y ,  a n  excepLiun 

15 allowed under f e d e r a l  law. 

. . 

The General  Assembly h a s  never  s p e c i f i e d  when t h e  s t a t e  
h o l d s , t i t l e  t o  l a k e  beds.  The s t a t e  can o b t a i n  title t o  
a bed by t h e  e x e r c i s e  of eminent domain i n  r e s e r v o i r  
condemnation proceedings and similar a c t i o n s .  However, 
mere acquiescence t o  publj.c. use  by p r i v a t e  l a k e  owners 
does not J i s L u r b .  t h e i r  r f t l e  t o  t h e  bed, as s p e c i f i e d  
i n . t h e  preamble t o  t h e  l a k e  l e v e l  s t a t u t e s .  Some 

. . 

121ND. CODE ANN. § 13-2-4-1 (Burns) (1973). 

. , 
1 3  

Bowman v. Wathen, 42 U.S. 189 (1841) ; u.'s. v .  Oregon, 295 U.S. 1 (1935). 

, . 

141Zivett, 228 Ind.  a t  629, 95 N.E.2d a t  148. 

. . 
l 5 ~ a r t i n  v.  C i t y  of E v a n s v i l l e ,  32 Ind.  85 (1869). 



c l a r i f i c a t i o n  is  needed as t o  whether t h e  
" n a v i g a b i l i t y "  of a  l a k e ,  i . e . ,  t h e  f low 
of a  nav igab le  wa te rcourse  i n t o  o r  o u t  
of t h e  l a k e ,  s e r v e s  t o  v e s t  bed t i t l e  i n  
t h e  state. A 1934 Ind iana  Supreme Court  
c a s e ,  implied t h a t  p r i v a t e  bed ownership 
of a  l a k e  was p r e d i c a t e d  on t h e  l a k e ' s  non- 
n a v i g a b i l i t y ,  bu t  never  e x p r e s s l y  s t a t e d  
i ts reason ing  o r  p receden t .  1 6  

A deve loper ' s  r i g h t  i n  a  nav igab le  waterway i s  s u b j e c t  t o  any 

improvement t h e  s t a t e  o r  f e d e r a l  government may make f o r  purposes  

of n a v i g a t i o n .  I n  o t h e r  words, r i p a r i a n  ownership i s  s u b j e c t  t o  

t h e  dominant r i g h t  of t h e  government t o  improve n a v i g a t i o n .  Although 

an  improvement might r e s u l t  i n s u b s t a n t i a l  i n j u r y  t o  a  d e v e l o p e r ' s  

a b i l i t y  t o  g e n e r a t e  power, he  w i l l  be l e f t  wi thou t  a  remedy. 
17 

By i t s  p o l i c e  power a s t a t e  may r e g u l a t e  t h e  u s e  of nav igab le  

waterways; pursuant  t o  t h e  commerce c l a u s e ,  t h e  f e d e r a l  government 

may a l s o  r e g u l a t e  nav igab le  waterways. These r e g u l a t i o n s  may d imin i sh ,  

o r  p o s s i b l y  d e s t r o y  t h e  v a l u e  of p roper ty .  However, a s  long a s  t h e  

p r o p e r t y  s t i l l  remains i n  t h e  owners possess ion  t h e r e  i s  no t a k i n g .  1 8  
, 

For example, t h e  United S t a t e s  Supreme Court h a s  h e l d . t h a t  a n  

owner of a  h y d r o e l e c t r i c  dam, l o c a t e d  on a nav igab le  s t ream,  was n o t  

e n t i t l e d  under t h e  F i f t h  Amendment t o  compensation from t h e  United 

1 
S t a t e s  f o r  a  r e d u c t i o n  i n  t h e  g e n e r a t i n g  c a p a c i t y  of t h e  p l a n t ,  which 

16see  - IWRS a t  205; Sandprs v .  DeRose. 207 Ind.  90, 191  N . E .  331 (1934). 

1 7 s e e  - Richard R. Powell ,  The Law of Real  P roper ty ,  5 723 e t  seq.  (1977). -- 

18see - Pennsylvania Coal Co. v .  Mahon, 260 U.S. 393 (1922).  
. . 



r e s u l t e d  from a n  a u t h o r i z e d  n a v i g a t i o n  improvement t h a t  r a i s e d  t h e  l e v e l  

of t h e  wa te r  i n  t h e  nav igab le  s t ream above o rd inary  h igh  wate r  mark. 
1 9  

The Court  s t a t e d  t h a t  t h e r e  can be no recovery. f o r  damages s u s t a i n e d  as 

a r e s u l t  of an improvement t o  n a v i g a t i o n  because t h e  dam owner 's  r i g h t  

t o  a c e r t a i n  water  l e v e l  i s  s u b o r d i n a t e  t o  t h e  p u b l i c ' s  i n t e r e s t  i n  

20 
nav igab le  wa te r s .  

C. R i p a t i a n  Righ t s  - Reasonable Use/Natural Flow 

Once a deve loper  g a i n s  r i g h t  t o  t h e  bank of a  s t ream,  he i s  e n t i t l e d  

t o  make c e r t a i n  u s e s  of t h e  water .  .Ripar ian r i g h t s  a t t a c h  t o  " s u r f a c e  

wa te r"  which may be d e f i n e d  as water  which f lows w i t h  r e g u l a r i t y  and 

d e p e n d a b i l i t y  a long  a d e f i n i t e  c o u r s e  and i n  a d e f i n i t e  channel w i t h  

bed and banks o r  sides.21 This  may i n c l u d e  n o t  o n l y  s t reams  and r i v e r s ,  

b u t  a l s o  l a k e s ,  ponds, swales ,  and marshes through which a wate rcourse  

f lows.  

O r i g i r ~ a l l y ,  I n d i a n a  adhered t o  t h e  Na tura l  Flow Doctr ine ,  which 

granted each r i p a r i a n  p r o p r i e t o r  t h e  r i g h t  t o  have t h e  s t ream wate r  remain 

i n  i t s  n a t u r a l  s t a t e ,  f r e e  from any unreasonable  diminut ion i n  q u a n t i t y  

and f r e e  from any unreasonable  p o l l u t i o n  i n  q u a l i t y . 2 2  The Natura l  Flow 

Doct r ine  g r e a t l y  reduced t h e  ef f j  c i e n t  use  of wa te r ;  hence, p r a c t i c a l  

c o n s i d e r a t i o n s  l e d  t o  i t s  modi f i ca t ion .  

19u.s. v. Willow River  Co., 324 U.S. 499 (1945).  

"Trout v. Woodward, 64 Ind. App. 33, 111 N.E. 467 (1916) ; I N D -  CODE ANN 
13-2-1-4(4) (Burns)  (1973).  

Z 2 ~ e e  - Robert  Bnmet Clark ,  Waters and Water Righ t s ,  Vol. I ,  § 611 e t  ' s eq .  -- 
(1976).  



Ind iana  now fo l lows  t h e  Reasonable Use Doc t r ine  which s t a t e s :  

( 1 )  a l l  r i p a r i a n  p r o p r i e t o r s  have co-equal r i g h t s  t o  use  t h e  streamflow; 

( 2 )  no one may l a w f u l l y  use  t h e  water  t o  such an e x t e n t  as t o  cause  

m a t e r i a l  i n j u r y  t o  t h o s e  below him on t h e  stream; and, ( 3 )  no owner may. 

i n j u r e  t h o s e  above him by o b s t r u c t i n g  t h e  flow s o  as t o  cause  it t o  f l o o d  

upper l a n d s  o r  reduce t h e  head needed f o r  m i l l  power. 23 Under t h e  

Reasonable Use theory ,  t h e  s t r e s s  i s  l a i d ,  n o t  on t h e  e f f e c t  t h e  u s e  

has  on t h e  s t r e a i l  i n  i t s  n a t u r a l  c o n d i t i o n ,  but lipon t h e  e f f e c t  t h e  use  

has on o t h e r  r i p a r i a n s .  

I n  determining what uses  a r e  reasonab le  under t h e  c i rcumstances ,  

a c o u r t  of law c o n s i d e r s :  ( 1 )  q u a n t i t y  of water  i n  t h e  s t ream,  whether 

i t  i s  a n a t u r a l  o r  a r t i f i c i a l . u s e ;  ( 2 )  t h e  u s e  which o t h e r  r i p a r i a n s  

wish t o  make; and ( 3 )  whether o t h e r  r i p a r i a n s  a r e  m a t e r i a l l y  i n j u r e d .  24 

Wliat may be a rcasonab le  use  a t  one t ime  may n o t  be reasonab le  a t  ano ther  

t ime and v i c e  v e r s a .  

"Domestic" u s e s  of water  have p r i o r i t y u n d e r  

I n d i a n a  law. Domestic u s e s  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  wa te r  f o r  

household purposes  and d r i n k i n g  wate r  f o r  l i v e s t o c k  .25 . The g e n e r a t i o n  

of power on a very small s c a l e  f o r  t h e  use  i n  o n e ' s  home may be 

cons idered  a domestic u s e  by t h e  c o u r t s .  I n  1899 t h e  Ind iana  Supreme 

Court  s t a t e d  t h a t  an owner i s  e n t i t l e d  t o  " t h e  reasonab le  use  

and enjoyment of t h e  s t ream . : . . He rnay dam it and d i v e r t  i t .  f o r  

2 3 ~ i t y  of E l k h a r t  v. C h r i s t i a n a  Hydraulic Inc . ,  223 Ind .  242, 59 N.E.Zd 
. . 353 (19L5 

"city of Logansport  v. Uhl, 99 Ind.  531, 538 (1855).  

2 5 1 ~ ~ .  CODE ANN. § 13-2-1-3(1) ( ~ u r n s )  (1973).  
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mechanical  purposes.  1126 However, t h e  g e n e r a t i o n  of power f o r  ' s a l e  would 

most l i k e l y  be cons idered  a commercial use  by. t h e  c o u r t  and would be 

balanced a g a i n s t  o t h e r  competing s o c i a l  uses .  An Ind iana  S t a t u t e  l i s t s  

t h e . g e n e r a t i o n  of power among t h e  v a r i o i ~ s  uses  which a r e  deemed t o  be a 

b e n e f i c i a l  use of s t a t e  water  resources .  2  7  

; r. . . P u b l i c  Righ t s  

The publ ic  has  t h e  r i g h t  t o  n a v i g a t i o n  i n  a l l  ,nav igab le  wa te r s  i n  

28 
Ind iana .  Th is  r i g h t  has been expanded t o  i n c l u d e  r e c r e a t i o n a l  u s e s ,  

s u c h  a s  swimming, f i s h i n g  and boat ing.  29 

The c l a s s  of wa te r s  s u c c e p t i b l e  Lo  p u b l f ~  r i g h t s  has  been s u b s t a n t i a l l y  

broadened by' t h e  I n d i a n a  General  Assembly t o  i n c l u d e  a r t i f i c i a l  l a k e s ,  30 

wate r s  o v e r l y i n g  p r i v a t e  l a n d s  d e d i c a t e d  t o  t h e  public,31 a r t i f i c i a l  

channels  a d j o i n i n g  wate rcourses  and p u b l i c  l a k e s , 3 2  and r i v e r s  des igna ted  

under t h e  Na tura l ,  Scenic  and ~ e c r e a t i o n a i  ~ i v e r s  Act, which a r e  s u b j e c t  

t o  a  "water use  easemknt. 1133 However, t h e  I n d i a n a  Supreme Court  has  

2 6 C i t y  o$ ~ a l ~ a r a i s d  v. ~ q g ~ ,  133 Ind.  337, 3110, 5k N-Em 1062, 1063 (1099) 

2 7 ~ ~ ~ .  CODE ANN. 5 5  i j - 2 - ~ ( 1 0 ) ;  13-2-9-1 (Burns)  (1973) .  ' 

28 
See Waite, P u b l i c  Righ t s  i n  I n d i a n a  Waters ,  37 T n d ,  L.J. 467 (1961-02). - *-,.., .,.. 

2 9 1 ~ ~ .  CODE ANN. 5 13-2-14-1 (Burns)  (1973) ; IhniS a t  96. 

3 0 ~ ~ ~ ~  a t  197; s e e  a l s o  SND. CODE ANN. 5 5  13-2-11-3; 13-2-16-1; 14-3-1-20 
(Burns)  (1973) (suppT9978TT 

31~WR~ a t  197; -- s e e  a l s o  I N D .  CODE ANN. $ 5  13-2-18.5-5; 13-2-26-3(i)-10 
(Burns)  (1973) .  

3 2 ~ ~  197; s e e  a l s o  I N D .  CODE ANN.  $ 0  13-2-111-5; 13-2-18.5-5 (~luri-1s) -- 
(1973) .  



he ld  t h a t  each owner a b u t t i n g  a non-navigable l a k e  has t h e  e x c l u s i v e  

r i g h t  t o  e n j o i n  p u b l i c  use  o f t h e  wa te r s  o v e r l y i n g  h i s  p o r t i o n  of t h e  

l a k e  bed.34 While t h i s  would be t r u e  of non-navigable s t reams as w e l l ,  

l a k e  l e v e l  s t a t u t e s  have provided t h a t  t h e  p u b l i c  ,is t o  have r e c r e a t i o n a l  

use  r i g h t s  i n  a l l  " lakes  which have been used by t h e  p u b l i c  w i t h  t h e  

acquiescence of any o r  a l l  r i p a r i a n  owners." There have been no i n t e r -  

p r e t a t i o n s  of t h i s  s t a t u t o r y  language by an I n d i a n a  c o u r t ,  and s e v e r a l  ques- 

tions remain open: To what e x t e n t  i s  p u b l i c  use  s u f f i c i e n t  t o  e s t a b l i s h  

acquiescence? S ince  any one owner's acquiescence i s  a l l  t h a t  i s  

r e q u i r e d  t o  make t h e  l a k e  l ' pub l ic , "  what r i g h t s ,  i f  any,, do some l a k e  

owners have t o  p reven t  o t h e r  l a k e  owners from a l lowing  p u b l i c  a c c e s s ?  
35 

E. Acquis i t ion  of Water Rights  by P r e s c r i p t i o n  

The r i g h t  t o  use  water  may be gained by p resc rZpt ion ,  i . e . ,  a mere 

possessor  of a n o t h e r ' s  r i g h t  may be e n t i t l e d  t o  enforce  t h a t  r i g h t  a f t e r  

a c e r t a i n  p e r i o d  of t ime has e lapsed .  The r a t i o n a l e  f o r  t h i s  t r a n s f e r  

of r i g n t s  i s  t h a t  a  cont inuous  u s e r  should  e v e n t u a l l y  g a i n  an i n t e r e s t  

a g a i n s t  a r i p a r i a n  who f a i l s  t o  o b j e c t  t o  t h e  use.  I f  an owner main ta ins  

a dam and backf loods  neighbor ing l a n d s  con t inuous ly  f o r  twenty- (20)  y e a r s ,  36 

wi thou t  o b j e c t i o n  by. owners whose l a n d s  a r e  i n j u r e d ,  t h e  dam owner may 

a c q u i r e  an "easement," o r  t h e  r i g h t  t o  f l o o d  t h o s e  l a n d s .  This  r i g h t  

w i l l  become park of  h i s  ownership deed, a f t e r  an  a c t i o n  t o  qi.~iet, t i t l e ,  

' and w i l l  t r a n s f e r  t o  subsequent owners. 

3hSanders v. DeRose, 207 Ind.  90, 95 ,  191  N.E. 331, 333 (1934) ; s e e  a l s o  
P a t t o n  Park,  I n c .  v. Pollack 115 Ind.  App. 32, 55 N.E..2d . 328 (1944) .  

j5See IWRS a t  213; I N D .  CODE ANN. § §  13-2-11-3; 13-2-14-2 ( ~ u r n s )  (Supp. 1978) .  

3 6 ~ ~ ~ .  CODE ANN. § 32-5-1-1 ( ~ u r n s )  (1973) .  



Although I n d i a n a  c o u r t s  have n o t  s p e c i f i c a l l y  addressed t h e  problem 

of whether an i n d i v i d u a l  may a c q u i r e  p r e s c r i p t i v e  r i g h t s  i n  p u b l i c  

water ,  t h e  I n d i a n a  Supreme Court  has he ld  t h a t  "an easement cannot  be 

acqu i red  by p r e s c r i p t i o n  a g a i n s t  t h e  g ~ v e r n m e n t ,  ,137 

On t h e  o t h e r  s i d e  of t h e  co in ,  a developer  who owns t h e  banks of 
. . 

a non-navigable l a k e  should be awaik L i ~ a t ' t h e  p u b l i e  may ga in  a p r e s -  

cr5:ptive r i g h t  t o  use  t h e  l a k e  f o r  r e c r e a t i o n ,  u n l e s s  he p r o t e c t s  h i s  

e x c l u s i v e  i n t e r e s t .  

I n  a d d i t i o n ,  t h e  r i g h t  t o ' h a v e  an u n n a t u r a l  c o n d i t i o n  mainta in& 

may be a c q u i r e d  by p r e s c r i p t i o n .  I n  Burkn  v. ~ i n o n s : > n , ~ '  n c a s e  i l i  w l~ ich  

t h e  defendant  had mainta ined a l ~ c k  f o r  t h i r t y  y e a r s ,  the c o u r t  he ld  

t h a t  t h e  p l a i n t i f f ,  a downstream owner whose l a n d  would have been f l o a d e d  

had t h e  l o c k  &en removed, had acqu i red  a p r e s c r i p t i v e  r i g h t  t o  h a v e  t h e  
. . 

lock  mainta ined.  P r e s c r i p t i v e  r i g h t s  may he ob ta ined  only by r ' i g r i a n  

vwners and only when t h e  use i s  unreasonable .  

F. M i l l  Dam Act ' 

The M i l l  Dam Acts were passed i n  many easLern s t a t e s  dur ing  t he  col.onia1 

p e r i o d  ,>f t h e  country;  they enabled a m i l l  owner t o  backflood h i s  neigh- 

b o r ' s  land,  pay damages, and a c q u i r e  an easement. The l e g i s l a t i v e  

i n t e n t  behind t h e  a c t s  was exp la ined  i n  a 1910 Ind iana  Supreme Court  

c a s e :  39 

The impor tan t  advantage of m i l l s  t o  t h e  i n h a b i t a n t s  of t h e  
country  i n  g e n e r a l ,  i s  t o o  obvious t o  r e q u i r e  any e l u c i d a -  
t i o n . .  . . Few s i t e s  a r e  t o  be found where a m i l l  can be - 

e r e c t e d  wi thou t  SO r a i s i n g  t h e  wa te r  as more o r  l e s s  t o  

' ( v e r r i l l  V. School Ci ty  uf Hobart, 222 Ind.  214, 216, 52 N.E. 2d. 619, 
620 (19k4) .  

3%04 Ind.  173, 2  N.E. 307 (1885). 

3 9 ~ e x a v e r  v .  ~ t a r ~ i l l i n g  Co., 173 Ind.  342, 348, 90 N.E. 474, 477 (1910) 



a f f e c t  t h e  p roper ty  of o t h e r  persons  b e s i d e s  t h e  owner of 
t h e  m i l l .  I f  no remedy was provided f o r  t h i s  inconvenience,  
t h e  consequences would be, t h a t  every person,  whose l a n d  was 
i n  any d e g r e e ' i n j u r e d ,  would be e n t i t l e d  t o  an a c t i o n  f o r  
t h e  damages s u s t a i n e d ,  and o l ~ c e  being e n t i t l e d  t o  recover ,  
he would be e n t i t l e d  t o  recover  a g a i n  and aga in  f o r  every 
cont inuance of t h e  i n j u r y ,  a s  long  as t h e  dam would remain. 
I n  t h i s  s i t u a t i o n  of t h i n g s ,  no man would b u i l d  a m i l l ,  
u n l e s s  he was a b l e  f i r s t  t o  purchase -all  t h e  l a n d s  cont iguous  
t o  o r  t h a t  would be i n  any degree  i n j u r e d  by, t h e  dam. 

This being t h e  case ,  and . . m i l l s  be ing deemed a p u b l i c  good, I n d i a n a  

passed t h e i r  M i l l  D ~ I I I  Act i n  188l., which i s  s ta i l . l  on the books today.  
49 

To apply f o r  M i l l  Dam r i g h t s  a r i p a r i a n  owner shou ld  p e t i t i o n  t h e  c i r c u i t  

o r  proper  c o u r t  of t h e  county f o r  a  w r i t  of assessment  of damages. 4 1 

The c o u r t  must t h e n : ( l )  a s c e r t a i n  whether any o t h e r  l a n d s  b e s i d e s  those  

belonging t o  t h e  p e t i t i o n e r  w i l l  be damaged by t h e  impoundment; ( 2 )  

i n q u i r e  whether f i s h  o r  n a v i g a t i o n  w i l l  be o b s t r u c t e d  and whether t h e  

h e a l t h  of t h c  ncighborhood w i l l  he injured; ( 3 )  examine a l t e r n a t i v e . m e a n s  t o  

o b s t r u c t i o n ;  and, ( 4 )  determine whether t h e  use  i s  a p u b l i c  use. 
42 

Both t h e  United S t a t e s  C o n s t i t u t i o n  and t h e  I n d i a n a  C o n s t i t u t i o n  s t a t e  

t h a t  p r i v a t e  p roper ty  may only be t a k e n  f o r  p u b l i c  use .  lr3 And even 

though t h e  Ind iana  l e g i s l a t u r e  has g r a n t e d  M i l l  Dam owners t h e  power 

t o  backflood p r i v a t e  p r o p e r t y ,  t h e  c o n s t i t u t i o n a l  g r a n t  of t h i s  power, 

i n  terms o f "  ~ u b l i c  use ,has  been a much l i t i g a t e d  i s s u e .  4I-l 

Aside from t h e  power g ran ted  under t h e  M i l l  Dam Acts ,  t h c  Ind iana  

l e g i s l a t u r e  h a s  d e c l a r e d  p u b l i c  u t i l i t i e s '  p roduc t ion  of e l e c t r i c i t y  
. . 

'OIND. CODE ANN. § §  34-56-2; 34-56-3 (Burns) (1973) 

"1d. - 34-1-56-3. 

4 2 ~ o n e s t i n e  v. Vaughan, 7 Black F. 520 (1845) .  

4 3 ~ . ~ .  CUNST. amend. V ;  I N D .  CUNST. art .  1, § 21. 

L4see - g e n e r a l l y  2  Nicols ,  Eminent Domain, 9 7.623 (1976) ;  The Cons t i tu t iona l .  
Bas i s  of t h e  Kight t o  Tax and t h e  Taking by Eminent Domain i n  Ind iana ,  7  Notre 
Daine Lawyer 359 (1931-32). 



t o  be a p u b l i c  use ,  e n t i t l i n g  a p u b l i c  u t i l i t y  t o  a c q u i r e  p r i v a t e  

p roper ty  f o r  t h e  p roduc t ion  of e l e c t r i c i t y  .45 The United S t a t e s  Supreme 

Court  has  upheld s t a t e  s t a t u t e s  p rov id ing  f o r  condemnation of p roper ty  

b 6 f o r  water  power purposes .  Hence, e l e c t r i c  companies, t h a t  a r e  p u b l i c  

u t i l i t i e s ,  a r e  c o n s t i t u t i o n a l l y  a u t h o r i z e d  t o  e x e r c i s e  t h e  power of 

eminent domain, I.Iydroelect,ric producers, who a r e  nol; d e f i n e d  as p u b l i c  

u t i l i t i e s ,  cannot  c o n s t i t u t i o n a l l y  e x e r c i s e  t h e  power of eminent domain. 

The procedure  t o  be fol lowed by a p u b l i c  u t i l i t y  u t i l i z i r ~ g  .eminent 

domain powers w i l l  be d i s c u s s e d  i n  Part I I T  nf papcr .  

G r a i i L i ~ ~ g  t h e  power of eminent domain t,o p u b l i c  u t i l i t i e s  g r e a t l y  

reduces  t h e  commorl law b a r r i e r s  t o  developing SSH. The power of eminent 

domain e l i m i n a t e s  "hold out," problems due t o  r i p a r i a n s  who r e f u s e  t o  s e l l  

o u t . t o  a u t i l i t y  which is  developing SSH, t h u s  making t h e  development of'  

SSH Illore expedient  and economical. 

Because dither avenues t o  u b h i n l n e ;  %.he powcr of e r n i i i e ~ ~ l  llurllaln e x i s t ,  

and because c o u r t s  a r e  r e l u c t a n t ,  t.o ilpldold t h e  M i l l  Dam Acts,  t h e  

deve loper  of SSII shou ld  avo id ,us i l ig  Lhe M i l l  Dam Acts as a means of 

appropr ia t i -ng  p r i v a t e  p roper ty  .17 I n s t e a d ,  t h e  SSH developer  should 

employ t h e  l e g i s l a t i v e  a c t s  which g r a n t  t h e  power of eminent domain t o  

p u b l i c  u t i l i t i e s .  4 8 

"IND. CODE ANN. 55 8-1-8-1 ( ~ u r n a )  (1973) ; 32-11-3-1 (Burns)  (1974) .  

16Plt. Vernon - Woodberry Cotton Duck Co. v .  Alabama inters tat,^ Power Co., 
240 U.S. 30 (1916).  

4 8 S u r a  n o t e  4 5  Not every SSH developer  w i l l  be  a p u b l i c  o t i l i t y .  Sce 
&V of t h i s  paper f o r  . t h e  s t a t u t o r y  d e f i n i t i o n  of "pub l ic  u t i l i t y " .  



G .  L i a b i l i t y  f o r  Dam  r reach 

I n  Ind iana ,  t h e r e  i s  confusion as t o  t h e  l i a b i l i t y  of a dam owner 

I n M i k e s e l l ,  an I n d i a n a  Appe l la te  Court  he ld  a ra i lway  company l i a b l e  

f o r  damages sustained by p l a i n t i f f  when a r a i l r o a d  embankment c o l l a p s e d ,  

r e l e a s i n g  a g r e a t  volume of s u r f a c e  water .  Applying a neglFge'nce s t a n d a r d  

o f ' d u e  c a r e ,  t h e c o u r t  imposed l i a b i l i t y '  upon t h e  r a i l r o a d  company because 

t h e  embankment's washout and t h e  p l a i n t i f f ' s  subsequent  i n j u r y  were 

reasonably  f o r e s e e a b l e .  50 

I n  Wabash, t h e  defendant  ra i lway  company c o n s t r u c t e d  an  embankment 

over  a s t ream which was p e r i o d i c a l l y  d r y  i n  t h e  summer, but  ,d i scharged  l a r g e  

q u a n t i t i e s  of wa te r  dur ing  t imes  of heavy r a i n .  One summer, as a r e s u l t  of 

unusual ,  e x t r a o r d i n a r y  and unprecedented r a i n f a l l s ,  t h e  ~mbankment broke and 

b o t h  upper and lower r i p a r i a n s  were i n j u r e d .  A C i r c u i t  Court of Ind iana ,  

app ly ing  a neg l igence  s tandard ,  h e l d  t h a t  s i n c e  t h e  causes  of t h e  i n j u r i e s  

cou ld  n o t  have been a n t i c i p a t e d  o r  guarded a g a i n s t  by t h e  e x e r c i s e  of 

o rd inary  and reasonab le  f o r e s i g h t ,  c a r e  and s k i l l ,  t h e  defendant  was n o t  

51 l i a b l e .  The Court  went on t o  s a y  t h a t  t h e  r a i l r o a d  company i s  only 

r e q u i r e d  t o  e x e r c i s e  reasonab le  d i l i g e n k e  and p recau t ion ,  i n  c o n s t r u c t i n g  

passageways f o r  t h e  wa te r  through i t s  embankments; it .is n o t  l i a b l e  f o r  

damages i,f t h e  embankment breaches  a s  a r e s u l t  of e x t r a o r d i n a r y  f loods .  

I n  c o n t r a s t  t o  t h e  above cases ,  an  Ind iana  A p p e l l a t e  Cour t , in  . .. . 

Goodman, h e l d  t h a t  i f  a landowner a l t e r s  n a t u r a l . c o n d i t i o n s  sb  'as' t o  

change t h e  c o u r s e - o f  'wahe:,, o r  c n n c e n t r a t e s  it .at a : p a r t i c u l a r  p o i n t ,  

4 9 ~ e e  C e n t r a l  I n d i a n a  Coal Co. v. Goodman. 111 Ind.  ADD. L80. 39 N .E..2d L8L - , - 

(1946) ;  Gumz v. Bejes,  163 Ind.  App. 55, 321 ~ : ~ . 2 d  851 ( i 9 7 5 ) .  -- Compare 
C e n t r a l I n d i a n a  Railway Co. v. Mikese l l ,  139 Ind .  App. 478, 221 N.E.2d 192 (1966) ;  
C e n t r a l  T r u s t  Co. of New York v. Wabash. 57 F. 441 (1893) .  

50Mikesell,  139 Ind.  App. a t  490, 221 N.E.2d 



o r  by a r t i f i c i a l  means i n c r e a s e s  i t s  volume, h e  becomes l i a b l e  f o r  any 

52 
i n j u r y  caused thereby.  Ynder L, Goodman, a dam owner is s t r i c t l y  l i a b l e  

f o r  t h e . b r e a c h  of h i s  dam. Recent ly ,  an  Ind iana  A p p e l l a t e  Court a f r i rmed  

t h e  Goodman r a t i o n a l e  i n  Gumz. The Gumz c o u r t  he ld  a defendant  landowner 

s t r i c t l y  l i a b l e  f o r  damages caused when t h e  defendant  al lowed wate r  

from a damlike o b s t r u c t i o n  t o  escape and f l o o d  p l a i n t i f f ' s l a n d ~ . ~ ~  Both. 

Goodman and Gumz s t a t e  t h a t  landowner may n o t  impolmd the  fbor.7 of watord,  

permit  them t o  P.SC .R .PP ,  thereby c a w i n g  d m a g e  t o  his t l r  I ~ ! ! L U . I K Y ,  ~ ~ ~ t j ~ ~ t  

l i a b i l i t y .  

The riolr  a t t e n d a n t  wit11 daul h r ~ . a ~ h  is  of g r e a t  concern t o  t h e  developer  

of SSH. The g r e a t e r  t h e  r i s k  of ownership, t h e  g r e a t e r  t h e  c o s t s  w i l l  

b e  t o  c o n s t r u c t  and main ta in  a SSH p r o j e c t .  

11 dam owners a r e  l i a b l e  on ly  f o r  neg l igence  f o r  dam breach t h i s  w i l l  

n0.t c o n s t i t u t e  a s i g n i f i c a n t  o b s t a c l e  t o  t h e  development of SSH. Dam 

owners w i l l  merely b e  r e q u i r e d  to use  reasonab le  due c a r e  i n  b u i l d i n g  dams. 

Such a s t andard  of due c a r e  i s  a normal r i s k  which w i l l  n o t ,  f o r  example, 

make t h e  c o s t s  of i n s u r i n g  a dam p r o h i b i t i v e .  

Holding dam owners s t r i c t l y  l i a b l e  f o r  dam breach c o n s t i t u t e s  a s i g n i f i -  

cant o b s t a c l e  t o  t h c  development nF SSH. Dam ormoro w i l l  be 3 , f~Ll t :  I u l  

dam breach,  r e g a r d l e s s  of f a u l t .  Th i s  c r e a t e s  a g r e a t e r  r i s k  of owner- 

s h i p  and may make t h e  c o s t  of insurance ,  f o r  example, p r o h i b i t i v e .  

A developer  of SSH may b e  a b l e  t o  a rgue  t h a t  a dam owner should on ly  be  

l i a b l e  f o r  n e g l i g e n c e  f o r  dam breach ,  s i n c e . t h e  D i v i s i o n  of Water; w i t h i n  

t h e  Department of N a t u r a l  R e s o u r c e s , m e r e l y  r e q u i r e s  a developer  t o  e x e r c i s e  

prudence,  .due c a r e ,  and sound and accepted eng ineer ing  p r i n c i p l e s '  i n  

52~oodman, 39 N.E. 2d a t  487. 

53~umz,  321 N.E. 2d a t  856,857. 
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c o n s t r u c t i n g  h i s  dam. I n  o t h e r  words, a  dam owner may.only be  l i a b l e  

i f  h e  d i d  n o t  e x e r c i s e  prudence and o r d i n a r y  due c a r e  i n  c o n s t r u c t i n g  

h i s  dam. Th is  dam s a f e t y  requirement d o e s ' n o t  s e t t l e  t h e  confusion 

concerning l i a b i l i t y  f o r  dam breach,  b u t  does  s t r e n g t h e n  t h e  argument 

t h a t  dam owners should on ly  ,be h e l d  l i a b l e  f o r  neg l igence  f o r  dam breach.  

11. DIRECT REGULATION . , 

A. Cons t ruc t ion  Permit  - Department of N a t u r a l  Resources 

1. Div i s ion  of Water 

A f t e r  choosing a  s i t e  and o b t a i n i n g  t h e  necessa ry  p r o p e r t y  r i g h t s ,  

t h e  developer  must app ly  f o r  a  c o n s t r u c t i o n  permit  from t h e  D i v i s i o n  

of Water i n  t h e  Department of N a t u r a l  Resources (DNRJ,. The permit  

must be  ob ta ined  by anyone d e s i r i n g  ' to  c o n s t r u c t  a  dam u n l e s s  a l l  

of t h e  fo l lowing  c o n d i t i o n s  apply:  

, (a) The d r a i n a g e  a r e a  above t h e  s i t e  is  l e s s  than one (1) square  

,mi le ;  

(b) The h e i g h t  of t h e  dam above t h e  n a t u r a l  streambed o r  t h e  

lowest  p o i n t  on t h e  v a l l e y  f l o o r  w i l l  be  less than  twenty (20) f e e t ;  

( c )  t h e  volume of wa te r  impounded by t h e  dam t o  t h e  emergency 

s p i l l w a y  l e v e l  w i l l  be  l e s s  than 100 a c r e  f e e t ;  

The permit  r e q u i r e s  d e t a i l e d  p l a n s ,  s p e c i f i c a t i o n s ,  and d a t a  

on t h e  eng ineer ing  a s p e c t  of the p r o j e c t .  The D i v i s i o n  of Engineer ing 

i n  DMR i s  a v a i l a b l e  f o r  c o n s u l t a t i o n  and w i l l  r e l e a s e  in format ion  

concerning d ra inage  and rec lamat ion  o f . l a n d s  t o  i n t e r e s t e d  p a r t i e s .  I f  

necessa ry ,  t h e  Div i s ion  is  a l s o  a u t h o r i z e d  t o  r e q u e s t  a d d i t i o n a l  

in fo rmat ion  from t h e  developer  b e f o r e  g r a n t i n g  a  Dam Cons t ruc t ion  

o r  S a f e t y  Permit .  55 I n  t h e  event  t h a t  t h e  c o n s t r u c t i o n  of t h e  

5 4 ~ e p a r t m e n t  of N a t u r a l  Resources,  n i v i s i o n  of Water, I n s t r u c t i o n s  f o r  
Making Appl ica t ion  f o r  Approval of Cons t ruc t ion  i n  a Floodway (1979). (Herein- 
a f t e r  DOW A p p l i c a t i o n s ) .  

55~,. CODE ANN. 5 14-3-1-15 (Burns) (1973). 



proposed p r o j e c t  w i l l  r e q u i r e  t h e  u s e  of e x p l o s i v e s  i n  o r  under t h e  

water ,  a  pe rmi t  i s  necessary  from t h e  Div i s ion  of F i s h  and W i l d l i f e  

i n  DNH. Such a p p l i c a t i o n s  may be submi t t ed  t o g e t h e r  w i t h  t h e  

a p p l i c a t i m  f o r  t h e  pe rmi t  f o r  consLr'uction i n  a floodway. 56 

Div i s ion  of F i s h  and W i l d l i f e  

The permi t  w i l l  t h e n  be s e n t  f o r  approva l  t o  a p p l i c a b l e  d i v i s i o n s  

w i t h i n  DNR. A s  a c o n d i t i o n  of t h e  pe rmi t ,  t h e  Div i s ion  of Fish and 

W i l d l i f e  has t h e  a u t h o r i t y  t o  r e q u i r e  Ltlat any. dam used f o r  Ltie 

p roduc t ion  of e l e c t r i c i t y ,  t h a t  i s  Lo be const.ri~c.t.ed acroco a 

watcrway w i t 1 1  a watershed g r e a t e r  t h a n  f i f t y  ( 5 0 )  square  mi les ,  

ma in ta in  a  downstream ~rrinimm flow and a  s u f f i c i e n t  head of water  

above t h e  impoundment t o  support ,  f i s h  l i f e .  The g u i d e l i n e s  a r e  

aimed a t  main ta in ing  t h e  n a t u r a l  environment of t h e  h a b i t a t ;  

s p e c i f i c a l l y ,  t h e  downstream f low must be e q u a l  t o  t h e  upstream 

wate r s  which flow i n t o  t h e  impourldii~ent.57 This  requirement  r e s t r i c t s  

t h e  d e v e l o p e r ' s  cont.ro1 over  t h c  release of watcr f o r  power.. 

The Divis jnn nf F i s h  and W i l d l i f e  rlray a l s o  r e q u i r e ,  a t  any 

t ime,  t h a t  f i s h  ladders  and/or a  small boa t  passage be c o n s t r u c t e d .  

The Div i s ion  p r e s c r i b e s  thc des ign  arid t h e  m a t e r i a l s  t o  be used t o  

c o n s t r u c t  such f a c i l i t i e s ,  and t h e  developer  must bear  t h e  f a c i l i t i e s '  

5 8 
cos t . '  F i sh ladder  requirements  depend on f a c t o r s  such as: t h e  

t y p e  of f i s h ,  t h e i r  s c a r c i t y  and t h e i r  importance,  a s  w e l l  a s  t h e  

l o c a t i o n  of Lhe waterway. The Div i s ion  w i l l  d i s c u s s  f i s h l a d d e r  

5 6 ~ u p r a  n o t e  5 ~ .  

5 7 1 ~ ~ .  CODE ANN. § 14-2-5-9(1) ( ~ u r n s )  (1973).  



requirements,  p r i o r  t o  t he  formal permit process,  i f  t h e  developer 

5 9 wants such a determination. 

3. Division of Lakes and S t r e w s  

The Division of Lakes and Streams i n  DNR has j u r i s d i c t i o n  over 

l ake  l e v e l s  of a l l  publ ic  water lakes.60 The Acts concerning l ake  

l e v e l s  a r e  extensive.61 A "normal" l ake  l e v e l  i s  t h e  l e g a l l y  

e s t ab l i shed  l e v e l  determined by t h e  average normal l e v e l  between 

high water, which occurs a s  a r e s u l t  of excessive p r e c i p i t a t i o n ,  

and low water,  which occurs during p ro t r ac t ed  dry periods.  Should 

d a t a  be unavai lable ,  then t h e  normal water l e v e l  i s  t h e  l e v e l  

"where t h e  presence and ac t ion  of t h e  water has been so cons tan t  a s  t o  

g ive  t o  t h e  bed of t he  l ake  a charac te r  so d i s t i n c t  from t h a t  of 

t h e  surrounding land . . . . t t62 

I n  the  case where a developer w i l l  be cons t ruc t ing  a dam i n  

a stream o r  r i v e r  where none had ex i s t ed  previously,  t he re  w i l l  be 

no way t o  determine a "normal water l eve l . "  I f  t h e  new impounded 

a r e a  i s  t o  be open t o  publ ic  access ,  t h e  Division may pu t  l ake  l e v e l  

maintenance requirements i n  t he  dam cons t ruc t ion  l i cense .  63 This 

could have a s i g n i f i c a n t  e f f e c t  on t h e  developer 's  a b i l i t y  t o  produce 

peaking ,power. ' Therefore, it may bc i n  the  develo>er l s  b e s t  i n t e r e s t  

5 9 ~ e l e p h o n e  conversat ion i i t h  M r .  Joe ' ~ a n e s c h ,  Bio logis t ,  DNR, Division of 
F ish  and Wi ld l i f e  ( Ju ly  19, 1979).  

6 0 ~ ~ ~ .  CODE ANN. $ 5  13-2-11-1; 13-2-14-2 ( ~ u r n s )  (1973). A publ ic  lake  i s  
def ined a s  a l l  l akes  which have been used by the  publ ic  with t h e  acquiescence of 
any o r  a l l  r i p a r i a n  owners. 

6 2 Id .  5113-2-11-3; 13-2-13-2;' 13-2-14-2; 13-2-15-3. - 
63~e lephone  conversat ion with Mr. Jim Hebenstreet,  DNR, Division of Lakes 

and Streams ( ~ u n e  20, 1979). 



t o  p reven t ' pub l i c  access  t o  t h e  impoundment. Where t h i s  opt ion 

i s  not ava i l ab l e ,  a developer may have t o  compromise some power 

p o t e n t i a l .  

Often a developer w i l l  l e a s e  or  buy an already e x i s t i n g  dam. 

The deed may spec i fy  h i s  claim t o  the  water l e v e l ,  a s  when water 

r i g h t s  a r e  acquired under t he  M i l l  Dam Act. Where righ.Ls t o  t h e  water 

l e v e l  have not  been acquired, t h e  s t a t e  of Indiana may r egu la t e  water 

l e v e l s  i n  t he  i n t e r e s t  of i t s  c i t i z e n s  f o r  r ec rea t ion  and o ther  

ord inary  purposes, "and no person owning lands bordering any such 

l a k e s  s h a l l  have t,he exclusive r i g h t  t o  Lhe use of waters . . . . u64 

Lakes of t e n  (10)  ac re s  o r  more r cqu i r e  t h e  wr i t t en  approval of 

t h e  Division before any a l t e r a t i o n  i s  undertaken which may endanger 

t he .wa te r  l e v e l .  I f  t he  Division determines t h a t  t he  proposed p r o j e c t  

w i l l  not  endanger t h e  water l e v e l ,  because c e r t a i n  safeguards a r e  

implemented, then t h e  Division may make those safeguards a condit ion 

of approval.  Should t h e  Divis ion decide t o  withhold i t s  pcrmjssion, 

t h e  Division w i l l  arrange for. publ ic  not,i.r.e be givcn and a 

hearing on the  i s sue .  Any dec i s ion  made by t h e  Division may be 

appealed t o  t he  C i r c u i t  o r  Superior Court where t.he lalcc i 3  3itua.l;ed. 65 

Lakes of twenty (20)  ac re s  o r  more may no t  be lowered except 

f o r  the  genera t ion  of e l e c t r i c  energy.. 66 Because l ake  l e v e l s  a r e  

s e t  by t h e  Indiana cour t s ,  no l ake  l e v e l  may. be lowered without 

"IND. COUE ANN. § 13-2-11-1 (Burns) (1973). 
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a c o u r t  s approval .  Exempting h y d r o e l e c t r i c  dams from t h i s  

requirement  r e l e a s e s  t h e  developer  from convincing a c o u r t  t o  

lower a  l a k e  l e v e l ,  and only r e q u i r e s  him t o  o b t a i n  t h e  

w r i t t e n  approva l  from t h e  Div i s ion  of Lakes w i t h i n  

DNH. 6 7 

b. Darn Safe ty  

The Div i s ion  ~f  Water i n  DNR i s  a u t h o r i z e d  t o  i n s p e c t  and demand 

r e p a i r  of any dam and appur tenan t  works u n l e s s  t h e  dam i s  s p e c i f i c a l l y  

exempt by s t a t u t e .  A t  t h e  p r e s e n t  t ime, ."all  dams c o n s t r u c t e d  f o r  

t h e  purpose of h y d r o e l e c t r i c  power genera t ion ,  owned by p u b l i c  

u t i l i t i e s ,  and under t h e  j u r i s d i c t i o n  of t h e  P u b l i c  S e r v i c e  

Commission uf Ind iana ,  " a r e  exempt frvm DNR inspect ion.68 I n  t h e  

even t  t h a t  a dam does n o t  f a l l  under t h e  j u r i s d i c t i o n  of t h e  P u b l i c  

S e r v i c e  Comrnissi:~n, t h e  D i v i s i o n  of Water i s  d i r e c t e d  t o  make an 

eng ineer ing  i n s p e c t i o n  of dams, a t  l e a s t  once a  y e a r  o r  more, and 

may s r d e r  t h e  developer  t o  a l t e r  o r  r e p a i r  t h e  dam's const ruct i : jn .  

I f  a dam's c o n d i t i o n  i s  s o  dangerous t o  l i f e  and p roper ty  a s  n o t  

t o  pe rmi t  s u f f i c i e n t  t ime f o r  t h e  i s s u a n c e  of an  o r d e r ,  t h e  Div i s ion  

may d e c l a r e  an emergency s i t u a t i o n .  The Div i s ion  may then  

cane Lhe i lecessary measures t o  remedy t h e  The c o s t  of. 

6 7 ~ e l e p h o n e  conversa t ion  wi th  Mr. Jim l i ebens t ree t ,  DNH, Div i s ion  of Lakes 
anti Streams (June 20, 1979) .  

6 d ~ ~ D .  CODE ANN. 1 13-2-20-4 (Burns) (1973) .  - See a l s o  DNR, ~ a i n t e n a n c e  
and R e p i i r  of Dams, Dikes and Floodwal ls ,  C i r c u l a r  No. 6 9 6 1 ) .  

6 9 ~ ~ ~ .  CODE ANN. § § 13-2-20-1 t o  13-2-20-8 ( ~ u r n s )  (1973).  



maintenance and r e p a i r ,  a s  w e l l  a s . i n s p e c t i o n ,  i s  borne by t h e  

developer .  7  0 
-- 

The s tandards .  of s a f e t y  depend upon t h e  t y p e  of dam, i t s  - .  . . 

l o c a t i o n ,  and t h e  consequences of i t s  breach.  I n  g e n e r a l ,  t h e  

developer  i s  r e q u i r e d  t o  e x e r c i s e  prudence,  due c a r e  and sound and 

7 1  accep ted  cng ineer ing  p r i n c i p l e s  i n  c o n s t r u c t i n g  h i s  dam. Requir ing 

a dam deve loper  t o  use  p r u d e n c e  and r l l l p  car@ i n  o o n p t r u c t . i , n e  A 331-1 

p r o j e c t  s i g n i f y  t h a t  a  dam owner w i l l  only be l i a b l e  f o r  neg l igence  

f o r  dam breakh. The d ~ ~ ~ e l o p e r  should compare  t h i s  dam safely req~lire- 

ment' w i t h  t h e  s e c t i o n  cnncerning l i a b i l i t y  f o r  dam breach in this 

paper.  

5. Na tura l  Resources Cornmissiorl 

The N a t u r a l  Resources Commission i s  composed of 6 l a y  members 
. ~ .  

appoin ted  by t h e  Governor, who s i t  on t h e  Board wi th  .Lhe ~ i r c c t o r s  

7  2 of v a r i o u s  S t a t e  agenc ies .  The Commission ho lds  h e a r i n g s  on permi t s ,  

submits reports to t h c  Governor arid has: f i n a l  j u r i s d i c t i o n  over  

munic ipa l  agency a c t i o n s  concerning t h e  s t a t e  s n a t u r a l  r esources .  7 3 

The Commissivn a c t s  a s  a n  o v e r s e e r  t o  t h e  a d m i n i s t r a t i o n  of t h e  

Department; of N a t u r a l  Resources and o f f i c i a l l y  approves a l l  pe rmi t s .  74 

Appeal.may be taken de  novo on any of t h e  Commission's d e c i s i o n s  -- 
adverse ly  a f f e c t i n g  t h e  developer  t o  t h e  C i r c u i t  o r  Super io r  Court  

7  5 
of t h e  county where t h e  l a n d  i n  d i s p u t e  i s  l o c a t e d .  

7 3 ~ d .  - 5 5 14-2-3-3; 18-7-4.5-16 ( ~ u r n s )  (Supp. 1978) .  

?'Id. - 5 14-3-3-6 ( ~ u r n s )  (1973).  - See DOW Appl ica t ions .  

7 5 ~ ~ 3 .  CODE ANN. 5 13-2-15-2 (Burns)  (1973).  



111. INDIKECT REGULATION 

A.  Environmental Regulat ion 

1. Xnvironmental Management Board/Stream P o l l u t i o n  
Cont ro l  Board 

The Environmental Management Board (EMB) has t h e  power and t h e  

duty ' to  ;preserve,  p r o t e c t  and enhance t h e  q u a l i t y  of t h e  s t a t e ' s  
. . 

environnlent and t o  develop programs which provide f o r  .the most 

b e n e f i c i a l  use  of i t s  r e s o u r c e s .  76 I n  f u r t h e r a n c e  OY t h l s  mandate, 

t h e  %MB i s  t o  evolve s t a n d a r d s  and r e g u l a t i o n s  t o  be implemented 

as p a r t  of  a comprehensive, long-term program. 7  7 
1 

The Stream P o l l u t i o n  Control  Board (SPCB), o p e r a t i n g  under 

t h e  g e n e r a l  overview of t h e  EMB, i s  a u t h o r i z e d  t o  c o n t r o l  and 

p reven t  pol1ul;ion i n  t h e  wa te r s  of t h e  s t a t e .  This . invol .ves  t h e  

de te rmina t ion  of q u a l i t i e s  o r  p r o p e r t i e s  which are 'Lo be classified 

a s  p o l l u t a n t s  and subsequent  r e g u l a t i o n s  f o r  r e s t r i c t i o n .  "Water 

p o l l u t i o n , "  as d e f i n e d  by t h e  I n d i a n a  L e g i s l a t u r e ,  means " a l t e r a t i o n  

of t h e  p h y s i c a l ,  thermal ,  chemical ,  b i o l o g i c a l ,  b a c t e r i o l o g i c a l ,  

o r  r a d i o a c t i v e  p r o p e r t i e s  of any wate r s .  . . . 1178 

The environmental  impact of h y d r o e l e c t r i c  power dams has  n o t  

y e t  been determined. Apparently,  dams may adverse ly  a f f e c t  

v e g e t a t i o n  and f i s h  l i f e  by re le ' a s ing  oxy gen-deple ted water  through 

i t s  condui.Ls, i n c r e a s i n g  t empera tu res  of downstream wate r s ,  o r  by 

s a t u r a t i n g  downstream wate r s  w i t h  n i t r o g e n .  The d a t a  a v a i l a b l e ,  

however, i s  t o o  inconc lus ive .  Consequently, t h e r e  have been no 



e f f l u e n t  s t a n d a r d s  s e t  by t h e  Federa l  Environmental P r o t e c t i o n  

Agency f o r  SSH. A s  a r e s u l t ,  e f f l u e n t  s t a n d a r d s  f o r  SSH a r e  

formulated by t h e  Ind iana  EMB/SPCB f o r  a l l  p r o j e c t s  t h a t  a r e  

1,icensed by t h e  s t a t e .  

A spokespersun f o r  t h e  SMB s t a t e d  t h a t  SSH i s  - n u t  t r e a t e d  

a s  a p o i n t  source  of p o l l u t i o r ~ .  No permi t  o r  approval  i s  r e q u i r e d  

from t h e  Board(s)  and dam s i t e s  a r e  n b t  r e g u l a t e d  as p o l l u t e r s .  

The oppor tun i ty  f o r  review of a proposed p r o j e c t  i s  a v a i l a b l e  

t o  t h e  Board(s)  through t h e  D i r e c t o r  of t h e  SPCB, who s i  t.s as a . 

11nt.ing mcmbcr on t h e  MaLural Kesources Council,, which must, o f f i c i a l l y  

approve a,]-1 p e r m i t s  f o r  c o n s t r u c t i o n  i n  a f loodway . i-Iowever, i t  i s  

t h e  f i r m  p o l i c y  of t h e  EMB/SPCB, t h a t  t h e i r  j u r i s d i c t i o n ,  t o  i n ~ p l e ~ n e n t  

e f f l u e n t  s t a n d a r d s  f o r  SSH, w i l l  n o t  be e x e r c i s e d  u n t i l  such t ime  

a s  r e g u l a t i o n s  a r e  promulgated on 'a f e d e r a l  l e v e l ,  and t h e  sta te  

i s  d i r e c t e d  t o  implement them. 79 

Environmental po l i cy  i n  I n d i a n a  does reqiii r e  ar, environmental  

impact s ta tenlent  (BIs) f r o m  all s t a t c  agenc ies  i r ~ v o l v e d  i n  a p r o j e c t  

t h a t  s i g n i f i c a n t l y  a f f e c t s  t h e  q u a l i t y  of t h e  e11vironn;ent. 'l'he 

EMB i s  t o  determine when a ,  p r n j ~ n t ,  i s  " c i g n i f i e a n t "  Ll~ruugh 

e Y a l u a t i o n  of an environmental  assessment  form." A t  t h e  p r e s e n t  

t ime it i s  u n l i k e l y  t h a t  a SSH developer  w i l l  have t o  deal wjt.h 

t h e  EIS p r o c e s s  a t  t h e  s t a t e  l e v e l .  Should one be .necessary,  t h e  

agency r e s p o n s i b l e  f o r  t h e  s t a t e m e n t  woiild be t h e  Department of 

7 9 ~ e l e p h o n e  c o n v e r s a t i o n  w i t h  M r .  l tobert  C a r t e r ,  Environmental Management 
Board ( J u l y  23, 1979).  

8 0 ~ ~ ~ .  CUBE ANN. § § 13-1-10-3(c) ; 13-7-3- l (4)  ( ~ u r n s )  (1973).  



Natura l  l t e sources .  It i s  t h e  duty of t h e  developer  

t o  supply t h e  agency w i t h  reques ted  in format ion .  A s  

w i t h  a l l  a d m i n i s t r a t i v e  agency r e q u e s t s  f o r  in fo rmat ion ,  u n l e s s  

undue hardsh ip  r e s u l t s ,  t h e  c o s t  of g a t h e r i n g  t h e  necessary  d a t a  

i s  t h e  r e s p o n s i b i l i t y  of t h e  developer .  This  can be a  s i z a b l e  

expense i n  p r o p o r t i o n  t o  t h e  t o t a l  c o s t  of t h e  p r o j e c t .  Therefore ,  

i t  i s  impor tan t  t o  t h e  development of SSH t h a t  i t  mainta in  i t s  

s t a t u s  as a non-po l lu t ing  f a c i l i t y .  

B. Nature P r e s e r v e s  

Under t h z  a u s p i c e s  of t h e  Na tura l  Resources Commission, and t h e  

Department of N a t u r a l  Resources,  t h e  Div i s ion  of Nature P r e s e r v e s  has 

been given t h e  a u t h o r i t y  t o  purchase ,  through condemnation, a l l  r i g h t s  

t o  a r e a s  of unusual  n a t u r a l  s i g n i f i c a n c e ,  t o  be h e l d  i n  t r u s t  f o r  t h e  

peop le  of ~ n d i a n a . ~ '  The Divis ion i d e n t i f i e s  an  a r e a  i t  deems worthy 

of p r o t e c t i o n  and e n t e r s  i t  on a  s t a t e  r e g i s t e r .  Upon a c q u i r i n g  t h e  

' r i g h t ,  t i t l e ,  o r  i n t e r e s t  t o  t h e  a r e a ,  t h e  Div i s ion  "ded ica tes"  t h e  

l a n d  by p l a c i n g  A r t i c l e s  of Dedicat ion on p u b l i c  r e c o r d  i n  t h e  county 

o r  c o u n t i e s  i n  which t h e  a r e a  i s  l o c a t e d .  Land t h a t  i s  d e d i c a t e d  may 

n o t  be d i s t u r b e d  o r  developed excep t  i n  t h e  i n t e r e s t  of i t s  

p r e s e r v a t i o n .  83 

A deve loper  i n t e r e s t e d  i n  developing a h y d r o e l e c t r i c  f a c i l i t y ,  

w h i c h . i s  l o c a t e d - i n  a n a t u r e  p r e s e r v e ,  w i l l  f a c e  v i r t u a l l y  insurmountable  

"Telephone conversa t ion  w i t h  Mr. J i m  .Buck, A s s i s t a n t  Engineer,  DNX, Div i s ion  
of Water ( J u l y  23, 1979) .  

"IND. CODE ANN. § §'lh-4-5-1; 14-4-5-4; 14-4-5-6 ( Burns ) (1973).  
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o b s t a c l e s  and a long  l e g a l  b a t t l e . 8 4  The N a t u r a l  Resources Commission 

must hold  a p u b l i c  hear ing  concerning any development i n  a  n a t u r e  

p r e s e r v e .  If  t h e  Cvrrlrnission determines  t h a t  t h e r e  e x i s t s . a n  impera t ive  

and .unavoidah le  p u b l i c  n e c e s s i t y  which r e q u i r e s  a l t e r a t i o n  of t h e  a r e a ,  

and t h e ' ~ o v e r n o r  g i v e s  f i n a l  approval ,  t h e  development may t a k e  

' 85 
place .  . . 

. Natura l  and Scen ic  Rivers  

The Outdoor Hecreatioll  Div i s ion ,  under t h e  j u r i s d i c t i o n  of DNR, 

may recommend t h a t  a r i v e r  be i n c l u d e d  i n  t h e  s t a t e  nat ,ura l ,  s c e n i c  

and r e c r c a t i s n a l  r i v e r  system. Vnce i n c l u d e d ,  t h e  o r i g i n a l  c l a s s i f i c a -  

t i o n  of a r i v e r  must be mainta ined and any use  o r  development of t h e  r i v e r  

i s  s u b j e c t  t o  an e x t e n s i v e  review and an.environmenta.1. impact assessment.  
86 

A dam may n o t  be c o n s t r u c t e d  t h a t  impounds more t h a n  5% of t h e  des igna ted  

wate rcourse .  The permi t  r e q u i r e d  f o r  such c o n s t r u c t i o n  i s  t h e  same 

permi t  needed f o r  cons t r i l c t ion  i n  a floodway, which may be ob ta ined  

from t h e  DNR. The g o a l  of t h e  Division,  f o r  n a t u r a l  ar1c.1 s c e n i c  r i v e r s ,  

i s  t o  p l a c e  r e p r e s e n t a t i v e  hahi t.at.s on t h e i r  1-egisLe1, f o r  p r o t e c t i o n .  

L e g i s l a t i v e  enactment would he necessa ry  t o  r e l i e v e  a  r i v e r  from t h i s  

~ o n t r n l . ~ ~  It appears  t h a t  even a f e d e r a l l y  l i c c r ~ v e d  and/or funded 

8 4 ~ e l e p h o n e  c o n v e r s a t i o n  w i t h  M r .  James Kei th ,  D i r e c t o r ,  Div i s ion  of Nature 
P r e s e r v e s  ( J u l y  23, 1979) .  Recent ly ,  a m u n i c i p a l i t y  u n s u c c e s s f u l l y  a t t empted  t o  
unded ica te  a p r e s e r v e  i n  a two-year long s t r u g g l e .  

8 7 ~ e l e p h o n e  c o n v e r s a t i o n  w i t h  Mr. J e r r y  Page, D i v i i i o n  o f  Outdoor k e c r e a t i o n ,  
DNH ( Ju ly  25, 1979) . . 
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p r o j e c t  would be s u b j e c t  t o  t h e  r e s t r i c t i o n s  o f . t h i s  Act. 
8 8 

D. H i s t o r i c  P r e s e r v a t i o n  

The development of h y d r o e l e c t r i c  f a c i l i t i e s  may r e q u i r e  t h e  

f l o o d i n g  of l a n d s  o r  t h e  r e t r o f i t t i n g  of an o l d  m i l l  s i t e .  To p r o t e c t  

any o b j e c t s  of s i g n i f i c a n c e  t o  I n d i a n a ' s  s t a t e  h i s t o r y , a r c h i t e c t u r e ,  

archeology and c u l t u r e ,  t h e  Na tura l  Resources Commission i s  a u t h o r i z e d  

t o  p r c p a r e  e x t e n s i v e  state-wide surveys., and t o  p l a c e  on a s t a t e  

r e g i s t e r  a l l  h i s t o r i c . p r o p e r t y  t h a t  conforms t o  t h e  c r i t e r i a  e s t a b l i s h e d  

by t h e  S e c r e t a r y  of t h e  ~ n t e r i o r . ~ ~  A developer  a c q u i r i n g  r i g h t s  t o  

a s i t e  t h a t  may have h i s t o r i c a l  s i g n i f i c a n c e  should check wi th  t h e  

H i s t o r i c  P r e s e r v a t i o n  Commission t o  a s c e r t a i n  whether h i s  p r o j e c t  

a f f e c t s  s t r u c t u r e s  o r  l a n d s  r e g i s t e r e d  o r  e l i g i b l e  f o r  r e g i s t r a t i o n  

nn t h e  s t a t e  o r  n a t i o n a l  l i s t .  

The ~ornrniskion w i l l  review l i c e n s e  a p p l i c a t i o n s  f o r  f e d e r a l l y  

l i c e n s e d  p r o j e c t s ,  p r o j e c t s  r e c e i v i n g  s t a t e  funding,  and p r o j e c t s  l o c a t e d  

on s t a t e  p roper ty .  It does n o t  have j u r i s d i c t i o n  t o  i n v e s t i g a t e  a . 

d e v e l o p e r ' s  p r i v a t e  p roper ty  even though t h e  p r o j e c t  r e q u i r e s  a s t a t e  

90 l i c e n s e .  

Should t h e  a r e a  i n  q u e s t i o n  be l i s t e d  i n  t h e  r e g i s t e r ,  t h e  

Commissivr~ does A c o s t / b e n e f i t  a n a l x s i s ,  weighing t h e  importance of 

t h e  s i t e  a g a i n s t . w h e t h e r  o r  n o t  i t  i s  economically f e a s i b l e  t o  p r e s e r v e  

it. The burden i s  on t h e  developer  t o  demonstra te  t h a t  p r e s e r v a t i o n  

"supra n o t e  87. See a l s o  16 U.S.C. 5 1284 (1976) .  This  Act concerns  -- 
wild  and s c e n i c  r i v e r s  i n  t h e  United S t a t e s ,  and does n o t  i n d i c a t e  f e d e r a l  
preemption of s t a t e  c o n t r o l  over  a s t a t e ' s  w i l d  and s c e n i c  r i v e r s .  

"IND. CODE ANN. P 14-3-3-3.5(1) ( ~ u r n s )  (1973) .  See a l s o . 1 6  U.S.C. § 470 
(1976) .  

9 0 ~ e l e p h o n e  conversa t ion  w i t h  Mr. Dick Arnes, H i s t o r i c  P r e s e r v a t i o n  ( J u l y  23, 
(1979).  



i s  n o t  p o s s i b l e  and t h a t  t h e  p r o j e c t  i s  t o o  b e n e f i c i a l  t o  s t o p .  I n  

c a s e s  where t h e  j u r i s d i c t i o n  of t h e  Commission i s  exercised, ,  i f  no 

survey of t h e a r e a  i s  a v a i l a b l e ,  t h e  Commission may ' r e q u i r e ' t h e  developer  

to h l r e  an a r c h e o l o g i c a l  h i s t o r i a n  t o  p r e s e n t  an e v a l u a t i o n .  
Y 1 

On a l o c a l  l e v e l ,  a p a r t  from t h e  j u r i s d i c t i o n  of t h e  s t a t e  
. - 

Con~nlission, any governmental  u n i t  may dec ide ,  by ordinance,  t o  e s t a b l i s h  

a n  H i s t o r i c  D i s t r i c t  Board of ~ e v i e w . ~ ~  The' Board i s  t,o he r o n r ~ r n e d  

w i t h  s t r u c t u r e s  subject ,  t o  p u b l i c  view and may desigrlaLe those  of 

h i s t o r i c a l  s i g n i f i c a n c e .  Upon approval of a h i s t o r i c  3 i t e  by ord'lr~a~rt:e, 

no a l t e r a t i o n s  c r e a t i n g  a conspicuous change i n  appearance may be 

caused w i t h o u t  a c e r t i f i c a t e  of a p p r o p r i a t e n e s s  from t h e  Board. 93 

Should a deve loper  a c q u i r e  a m i l l  3 i t e  d e s i g n a t e d  a s  an h i s t o r i c  

s t r u c t u r e ,  he may apply  f o r  a c e r t i f i c a t e  showing t h a t  ( 1 )  h i s  

a l t e r a t i o n s  w i l l  n o t  conspicuously  a f f ' e c t ' . t h e  v i s u a l  appearance of t h e  

s t r u a t u r e ,  o r  ( 2 )  t h a t  r e l o c a t i o n  of t h e  s t r u c t u r e  t u  an a r e a  t h a t  w i l l  

p rese rve  i t s  h i s t o r i c a l  and a rch i , t ec tu rn l  c h a r a c t e r  i s  p o s s i b l e .  I f  

t h e  developer  i s  den ied  a  c e r t i f i c a t e  of a p p r o p r i a t e n e s s ,  he may show 

t h a t  t h e  s t r u c t u r e  i s  i n c a p a b l e  of e a r n i n g  an: economic r e t u r n  on i t s  

v a l u e ,  as a p p r a i s e d . b y  a  q u a l i f i e d  r e a l  e s t a t e  a p p r a i s e r .  He may then  

demolish t h e  s t r u c t u r e  i f ,  a f t e r  p u b l i c  n o t i c e ,  no governmental u n i t  

o r  i n t e r e s t e d  persons  a r r a n g e  f o r  i t s  p r e s e r v a t i o n .  94 The Board 

cannot  r e q u i r e  a developer  t o  p r e s e r v e  a h i s t u r i c  s i te ,  i f  i t  i s  n o t  l i s t e d  

on t h e  s t a t e  o r  n a t i o n a l  r e g i s t e r  and if t h e  s i t e  i s  incapab le  of ea rn ing  

an  economic r e t u r n  on i t s  h i s t o r i c  v a l u e .  - 
. . 

. ? ' ~ u ~ r a  n o t e  90. 

g 2 ~ N D .  CODE ANN. 5 18-7-22-3 ( ~ d m s )  (Supp. 1978) .  

9 3 ~ d .  - 55 18-7-22-4; 18-7-22-5; 18-7-22-8. 

9 4 ~ d .  5  18-7-22-11. Often a town h a s  a p r i v a t P  founda t ion  t h a t  w i l l  
r e l o c a t e  a h i s t o r i c  s t r u c t u r e  a t  i ts own expense. 



Although t h e  Board may n o t  be  a b l e  t o  p reven t  demol i t ion  of 

a  s t r u c t u r e  n o t  l i s t e d  on t h e  s t a t e  o r  n a t i o n a l  r e g i s t e r ,  i t  

may p o l i t i c a l l y  p r e s s u r e  a developer  i n t o  n o t  d i s t u r b i n g  a  l o c a l  

h i s t o r i c  s i t e .  
9 5 

. S o i l  and Water Conservation Act 

S o i l  and Water C o n s e r v a t i m  D i s t r i c t s  a r e  e s t a b l i s h e d  by p e t i t i o n  

of twenty-f i v e  (25)  landowners a f t e r  a  p u b l i c  hear ing  and de te rmina t ion  

of need by t h e  S t a t e  S o i l  and Water Div i s ion  of DNR i s  made. The D i s t r i c t s  

a r e  superv i sed  by t h e  s t a t e  d i v i s i o n  which s e r v e s  a s  an in format ion  

cent,er f o r  a ~ t i v i t ~ i e s  and t e c h n o l o g i c a l  improvements. 96 

The f u n c t i o n  of t h e s e  D i s t r i c t s  i s  t o  p lan  and implement programs 

t h a t  w i l l  conserve s o i l  and water  r e s o u r c e s  i n  t h e  p u b l i c  i n t e r e s t .  

Hydroe lec t r i c  power i s  l i s t e d  among t h e  i n t e r e s t s  t o  be p r c ~ t e c t e d .  9  7  

The D i s t r i c t  Committees have no d i r e c t  impact on t h e  dam developer,  

, a l though  they may make recommendations concerning a p r o j e c t  t o  DNR 

through t h e  s t a t e  o f f i c e .  There a r e  no powers of eminent domain 

g r a n t e d  t o  D i s t r i c t  Committees. They may, however, make.improvements 

on l and  o r  water  f o r  t h e  g e n e r a l  we l fa re ,and  charge landowners 

t h e  c o s t  f o r  t h e  b e n e f i t  they r e c e i v e  as a r e s u l t  of such improvements. 98 

Requir ing a SSH developer  to. .pay f o r  b e n e f i t s  r e c e i v e d  a s  a r e s u l t  of 

l a n d  o r  water  improvements may a f f e c t  t h e  c o s t  of o p e r a t i n g  a  SSH 

f a c i l i t y ,  but  i t  i s  u n l i k e l y  t h a t  t h i s  ex.pense w i l l  be s i g n i f i c a n t .  . I . .  . . . .. " 

9 5 ~ e l e p h o n e  conversa t ion  w i t h  Mr. John Stamper, i l i s t o r i c  P r e s e r v a t i o n  
D i s t r i . c t ,  South Bend, S t .  Joseph County ( J u l y  23, 1979) .  

9 6 ~ ~ ~ .  CODE ANN. § § 13-3-1-4; 13-3-1-5 ( ~ u r n s )  (1973) .  



1. Conservancy D i s t r i c t s  

Conservancy D i s t r i c t s  a r e  c r e a t e d  f o r  t h e  purpose of f l o o d  

c o n t r o l ,  improving d ra inage , , .p rov id ing  f o r  i r r i g a t i o n ,  p rov id ing  

f o r  wa te r  supply ,  providing waste  t r e a t m e n t  f a c i l i t i e s ,  developing 

f o r e s t  and w i l d l i f e ,  p reven t ing  s o i l  e r o s i o n ,  improving s t ream 

flow and improving water  works f o r  r e c r e a t i o n a l  purposes.  99 A 

D i s t r i c t  i.s e s t a b l i s h e d  upon approval  by t h e  Na tura l  Iiesources 

Commission and a l l  programs must be submit,t,ed t h e  Commission 

b e f o r e  a c t i o n  i s  taken.  F i n a l  a p p r o v a 1 . i ~  r e q u i r e d  from t h e  

C i r c u l t  Court  of t h e  county which rrlay hold  hear ings  t o  determine 

100 
i f  t h e  p l a n  i s  necessa ry  t o  accomplish t h e  purpose of t h e  D i s t r i c t .  - 
The Board of D i r e c t o r s  of t h e  D i s t r i c t  Committee may e x e r c i s e  eminent 

domain powers. lo' Therefore,  it i s  p o s s i b l e  t h a t  a d e v e l o p e r ' s  

r e s e r v o i r  o r  wa te r  supply may be a p p r o p r i a t e d  by aconservancy  

D i s t r i c t .  

F. Wabash Valley Cdmpact - Commission 

'She purpose  of t h e  Wabash Val ley Compact i s  t o  o rgan ize  and 

f a c i l i t a t e  t h e  development of t h e  Wabash Val ley which i n c l u d e s  t h e  

GJdLasll Klver, It& t r i b u t a c i s s ,  and a l f  lands t h a t  a r e  d ra incd  by t h e  

r i v e r  and, l i e  w i t h i n  t h e  S t a t e s  of Ind iana  and I ' l l i n o i s  . A Commission was 

f i rmed under t h e  Compact t o  ( s e r v e  pri 'marily as an  adv i sory  bo'dy t o  

t h e  member S t a t e s  w i t h  r e s p e c t  t o  l o c a l  and s t a t e  zoning w i t h i n  t h e  



a r e a .  It may a l s o  recommend p l a n s  and programs f o r  t h e  h i g h e s t  

u t i l i z a t i o n  of t h e  a r e a ' s  r e s o u r c e s , i n c l u d i n g  t h e  s u i t a b i l i t y  of power 

generation.'102 A developer  c o n s i d e r i n g  a s i t e  i n  t h i s  l o c a t i o n  should 
. . 

c o n t a c t  t h e  Commission f o r  in fo rmat ion .  

G .  Ohio Valley Compact - Commission 

The Ohio Valley Cpmpact a p p l i e s  t o  t h e  Ohio River ,  i t s  t r i b u t a r i e s ,  

and a l l  l a n d s  d r a i n e d  by. i t  t h a t  l i e  w i t h i n  t h e  member s t a t e s .  The 

s t a t e s  e l i g i b l e  t o  p a r t i c $ p a t e  i n  t h e  agreement, should  t h e i r  r e s p e c t i v e  

l e g i s l a t u r e s  s o  dec ide ,  a r e  Ind iana ,  I l l i n o i s ,  Kentucky, New York, Ohio, 

Pennsylvania ,  Tennessee and West, V i r g i n i a .  A r e p r e s e n t a t i v e  Commission 

a c t s  as an  adv i sory  body concerned w i t h  use  of t h e  a r e a ' s  n a t u r a l  
I 

r e s o u r c e s .  1 0 3  

I .  Grea t  Lakes Basin Compact 
. .  . 

The c re at Lakes ~ a i i n  Compact covers  a wide a r e a  and i n v i t e s  

p a r t i c i p a t i o n  by Ind iana ,  I l l i n o i s ,  Michigan, Minnesota, New York, 

Ohio, Pennsylvania  and Wisconsin as w e l l  as t h e  Prov inces  of Onta r io  

and ~ u e b e c .  The Compact e s t a b l i s h e s  an  in te rgovernmenta l  agency t o  

a s s i s t  i n  t h e  c o o r d i n a t i o n  of t h e  development of a l l  ponds 

and wate rcourses  w i t h i n  t h e  Great  Lakes' watershed.  Each member 

s t a t e  is  t o  c o n s i d e r  t h e  Commission's p roposa l s  i n  r e s p e c t  t o  s u i t -  

a b l e  h y d r o e l e c t r i c  development. 104 
. , 

Ohio River ' v a l i i y  ~ a n i  t a t i o n  Compact 

Th is  Compact p ledges  coopera t ion  among t h e  s i g n a t o r y  s t a k e s  w i t h  

lo21d. p 13-5-1-1. - 
lo31d. - § 13-5-6-1. 

104 
Id .  13-5-3-1. - 



r e s p e c t  t o  t h e  c o n t r o l  of any p o l l u t i o n  of t h e  r i v e r s ,  s t r eams  and 

wate r s  of t h e  Ohio River  Basin. The Compact c r e a t e s  t h e  Ohio Valley 

Water S a n i t a t i o n  Commission which i s  a u t h o r i z e d  to a d m i n i s t e r  and e n f o r c e  

t h e  Compact's p r o v i s i o n s .  The Compact r e q u i r e s  a l l  s i g n a t a r y  s t e - t e s  t o  

t r e a t  sewage and was tes  d i scharged  i n t o  Ohio River  and i t s  

105 t r i b u t a r i e s .  

The Compact does n o t  d e c l a r e  dams t o  be a p o i n t  source  of p o l l u t i o n ;  

however, i f  a  dam i n c r e a s e d  t h e  p v l l u t i o n  of t h e  Ohio River wa te r s ,  then 

i t  i s  l i k e l y  t h a t  t h e  Commission would have j u r i s d i c t i o n  over  t h e  SSH 

p r o j e c t ,  A d e v e l o p e ~ ~  of SSlI should  cont,a.ct, t.he Commio~ion i n  ~ e g a 1 . d ~  

t o  r e g u l a t i o n s  a f f e c t i n g  SSH. 

J. River Basin Commissions 

1. L i t t l e  Calumet River  Basin Commissi~n 

The j u r i s d i c t i o n  of t h e  L i t t l e  Calumet Rivcr  Basin Co~runission 

i s  l i l n i t e d  t o  a c t i v i t y  w i t h i n  t h a t  p a r t  of t h e  L i t t l e  Calumet River 

Easin  which beg ins  a t  t h e  p o i n t  where Eurns Di tch  empt ies  i n t o  

Lake Michigan and runs  s o l k h ~ n l 3 )  and w e s t e r l y  t o  t h e  I n d i a n a  - 
I l l i n o i s  s t a t e  l i n e .  The Commission works w i t h  t h e  Regional 

Planning Commission on comprehensive p lann ing  f o r  t h e  a r e a ,  and 

may e n t e r  i n t o  agreements w i t h  I l l i n o i s .  A l l  prcgrams a r e  submit ted 

t o  DNR f o r  approval .  lo6 A developer  p lann ing  t o  u s e  r e s o u r c e s  

wi th in  t h i s  a r e a  may wish t o  c o n t a c t  t h e  Copnission.  



2. Kankakee River Basin Commission 

The Kankakee River Basin Commission i s  authorized t o  coord ina te  

development of t h e  Basin through planning and purchase. A l l  a c t i o n s  

of t h e  Commission must be approved by DNR and any a f f ec t ed  Regional 

Planning Commission. The Commission may cooperate wi th  agencies  

i n  I l l i n o i s .  Information concerning water resources  i n  t h i s  

a r e a  may be obtained through t h e  Commission. 
107 

K. Municipal Regulation 

1. Zoning 

A c i t y  has t h e  power t o  c o n t r o l  t h e  improvement, maintenance 

and use of r e a l  property,  i . e . ,  i t  may r egu la t e ,  l i c e n s e  o r  p roh ib i t  

t h e  l oca t ion  and phys ica l  c h a r a c t e r i s t i c s  of c e r t a i n  s t r u c t u r e s .  108 

Hence, SSH p r o j e c t s  may be sub jec t  t o  l o c a l  zoning ordinances.  

The l i m i t a t i o n s  upon a c i t y ' s  power t o  zone a r e  t h a t  such ordinances 

cannot be unreasonable o r  a r b i t r a r y ,  and t h a t  they must have a 

s u b s t a n t i a l  r e l a t i o n  t o  t h e  community's h e a l t h , .  s a f e t y  o r  morals. 
109 

2. Ci ty  Control of Water and Watercourses 

A c i t y  is  empowered t o  e s t a b l i s h ,  maintain and c o n t r o l  water- 

courses.  To t h i s  end i t  may r egu la t e ,  l i c e n s e  and p roh ib i t  t h e  

a l t e r a t i o n  of any watercourse f o r  commercial purposes. 
110 

lo71d. - § §  18-7-23-1 t o  18-7-23-21. 

lo81d. 5 18-1-1.5-10. 

l o 9 Z e  Euclid v. Ambler. Real ty  Co., 272 U.S. 365 (1926). 

"OIND. CODE ANN. § 18-1-1.5-9: (Burns) (1974). See Also § 18-5-10-4. 



For example, a  c i t y  is  empowered t o  r e g u l a t e ,  l i c e n s e  and p r o h i b i t  

any a c t i o n  which changes t h e  c o n d i t i o n  of h e a t  o r  co ld  i n  t h e  wa te r  

o r  a f f e c t s  t h e  f low of t h e  w a t e r  i n  such a  way a s  t o  endanger t h e  

p u b l i c  h e a l t h ,  s a f e t y  o r  w e l f a r e ,  o r  cause  i n j u r y  t o  p roper ty .  

A c i t y ' s  power t o  r e g u l a t e  a c t i v i t i e s  which change wate r  

t empera tu re  is  s i g n i f i c a n t  t o  SSH, s i n c e  SSH may a f f e c t  down- 

stream wate r  temperatures .  A  c i t y  m y  r e g u l a t e  t h i s  and o t h e r  

activities aIIecilng waeers w i t h i n  a d i s t a n c e  of t e n  (10) m i l e s  

from t h e  c i t y ' s  c o r p o r a t e  l i m i t s ,  b u t  n o t  beyond i t s  county l i n e .  
111 

Any power e x e r c i s e d  by a  c i t y  under i t s  a u t h o r i t y  t n  zone o r  

r e g u l a t e  wa te rcourses  i s  s u b j e c t  t o  review, approva l  o r  r e g u l a t i o n  

by any s t a t e  agency t o  t h e  e x t e n t  provided by any o t h e r  law, i n c l u d i n g  

b u t  n o t  l i m i t e d  t o  t h e  D i v i s i o n  of Water w i t h i n  DNR, t h e  Stream 

P o l l u t i o n  Cont ro l  Board, and any o t h e r  l o c a l  governmental agency t o  

which s p e c i f i c  a u t h o r i t y  has  been d e l e g a t e d ,  i n c l u d i n g  Planning 

Commissions and Zoning Boards. 112 

3 .  Local  Flood P l a i n  Commissions 

Local Flood P l a i n  Commissions may be  e s t a b l i s h e d  t o  o p e r a t e  

under t h e  a u s p i c e s  of t h e  N a t u r a l  Resources Commission. Flood P l a i n  

  om missions a r e  empowered t o  i n v e s t i g a t e  l o c a l  c o n d i t i o n s  acd make rec-  

o m e n d a t i o n s  t o  D N R ! ~ ~  Ordinances which a r e  passed and approved by t h e  

Commission under t h i s  Act may a f f e c t  t h e  development of h y d r o e l e c t r i c  

f a c i l i t i e s .  Fees may b e  r e q u i r e d  l o c a l l y  t o  cons t r i i c t  i n  a  

'131d. - 5 5  18-7-4.5-1 1 ; 18-7-4.5-16 (Burns) (Supp. 1978) .  



f loodway . A l s o ,  an  i n j u n c t i o n  nay be i s s u e d  a g a i n s t  a  develop- 
. . 

ment v i o l a t i n g  an o rd inance  under t h i s A c t .  ~ l t h o . u ~ h  u l t i m a t e  

j u r i s d i c t i o n  r e s t s  w i t h  t h e  Na tu ra l  Resources Commission, a deve loper  

should  i n v e s t i g a t e  t h e  e x t e n t  t o  which l o c a l  o r d i n a r k e s m a y  a f f e c t  

h i s  p r o j e c t  and t ry  t o  g e t  an  i n t e r p r e t a t i o n  of t h e i r  impact.  116 

~ . .  . . 
. .  . 

116~elephone c o n v e r s a t i o n  w i t h  M r .  Dave Bear, Area P lann ing  Commission, 
S t .  J o s e p h l s  County ( J u l y  23, 1979) .  



I V .  PUBLIC SERVICE COMMISSION OF INDIANA 

The Publ ic  S e r v i c e  Commission of Ind iana  (PSCI) is  an  a d m i n i s t r a t i v e  

board which r e g u l a t e s  p u b l i c  u t i l i t i e s  o p e r a t i n g  w i t h i n  t h e  s t a t e .  'I7 Only 

p u b l i c  u t i l i t i e s  a r e  under t h e  j u r i s d i c t i o n  of PSCI. 
118 Nnt  euery produccr 

of h y d r o e l e c t r i c  power w i l l  be  s u b j e c t  t o  PSCI r e g u l a t i o n .  

I n  g e n e r a l ,  a  p u b l i c  u t i l i t y  i s  def ined  a s  an  e n t i t y  which produces 

t r a n s m i t s ,  o r  f u r n i s h e s  e l e c t r i c  power e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  t o  t h e  

public.119 A p r i v a t e  developer  and p r o d ~ ~ c e r  of e l e c t r i c i t y  who dues n o t  

se l l  h i s  e l e c t r i c i t y  b u t  u s e s  i t  s o l e l y  f o r  h i s  o w  purposes ,  w i l l  n o t  be  

cons idered  a  p u b l i c  u t i l i t y  and,  t h u s ,  w i l l  n o t  be s l ~ h j ~ c t  t o  PSCI1o 

r e g u l a t i o n .  A developer  of SSH who s e l l s  h i s  pDwer a t  t h e  r e t a i l  l e v e l  

t o  one o r  more consumers w i l l  b e  under PSCI j u r i s d i c t i o n .  A developer  s e l l i n g  

h i s  power wholesale  t o  p u b l i c  u t i l i t i e s  f o r  r e s a l e  w i l l  be  r e g u l a t e d  by t h e  
6 ,  

F e d e r a l  Energy Regulatory  Commission (FERC) under t h e  F e d e r a l  Power Act ,  

r a t h e r  t h a n  p ~ ~ 1 . l ~ '  I n  sum, wholesa le  s a l e s  a r e  r e g u l a t e d  by FERC; r e t a i l  

s a l e %  a r e  r e g u l a t e d  by ~ ~ c 1 . l ~ ' ~  Federa l  District Court  extended PSCI j u r i s d i c t i o n  

t o  non-prof i t  c o o p e r a t i v e  a s s o c i a t i o n s  t h a t  a r e  w i l l i n g  t o  s e r v e  the g e n e r a l  
. . 

p u b l i c  e i t h e r  w i t h i n  o r  o u t s i d e  a  t o w 1  s b~oundar ies  .IZ2 Municipal  u t i l i t i e s  

- 123 
a r e  exempt from PSCI r e g u l a t i o n .  

'171ND. CODE ANN. § 8-1-2-1 (Burns) (1973). 

'18see General  Telephone Co. v .  PSCI, .238 Ind.  646, 150 A.E. 2d 891 (1958). 
' 2 

'~'IND. CODE ANN. 1 8-1-2-1 (Burns) (1973). 

12016 U.S.C. § 812, 813 (1976). 

121~elephone c o n v e r s a t i o n  w i t h  M r .  Larry  Wallace,  Chairman of PSC; ( J u l y  19 ,  1979) .  

i22Batesv i l l e  ~ e i k ~ h o n e  Co. v .  PUC, 38 F.2d 511 (S.D. Ind .  1930) .' 
1 2 3 ~ ~ ~ .  CODE ANN. § 8-1-2-1 (Burns) (1973);  - s e e  Meyers v .  E v a n s v i l l e  Water Works 

Dept. ,  147 1nd. App. 372, 261 N.E.2d 88 (1.970). 



A .  c e r t i f i c a t e  of P u b l i c  Convenience and Necess i ty  

With t h e  excep t ion  of municipal  u t i l i t i e s ,  no power u t i l i t y .  may 

o p e r a t e  i n  any m u n i c i p a l i t y .  where a. p u b l i c  u t i l i t y  i s  s l r e a d y  providing.  

a similar s e r v i c e  wi thou t  f i r s t  o b t a i n i n g  a c e r t i f i c a . t e  o f ' p u b l i c  

convenience and n e c e s s i t y  from t h e  PSCI. The Commission ho lds  a p u b l i c  

hear ing  on t h i s . i s s u e  and then  i s s u e s  a d e c l a r a t i o n  concerning t h e  

a p p l i c a t i o n s .  12' There a r e  no g u i d e l i n e s  t o  determine l lconvenience" 

&d "necess i ty . "  However, t h e  I n d i a n a  Supreme Court, i n  a 1969 

d e c i s i o n ,  a r t i c u l a t e d  t h e  p o l i c y  behind t h e  g r a n t  of a f r a n c h i s e :  

The law of I n d i a n a  has f o r  y e a r s  recognized  t h e  v a l i d i t y  
of r e g u l a t i n g  t h e  u t i l i t y  bus iness  t o  t h e  end t h a t  we n o t  
have d u p l i c a t i o n  of u t i l i t y  f a c i l i t i e s  and unnecessa r i ly  
expensive  u t i l i t y  s e r v i c e  s i n c e  t h i s  would adverse ly  a f f e c t  
t h e  p u b l i c  i n  r e c e i v i n g  e f f i c i e n t  and economical s e r v i c e .  
Competit ion between u t i l i t i e s  should  be p e r m i t t e d  only 
a f t e r  t h e  Commission f i n d s  it  i n  t h e  p u b l i c  i n t e r e s t  t h a t  
such compet i t ion  should e x i s t .  . . . [ P l e r m i t s  t o  a  
u t i l i t y  where ano ther  u t i l i t y  i s  l a w f u l l y  s e r v i n g  . :. 
shuuld be wi.tliheld u n t i l  t h c  C o m m i ~ ~ i o n  has det.ermined 
t h a t  p u b l i c  convenience and n e c e s s i t y  r e q u i r e s  competing 
s e r v i c e s  . I25 

I f  t h e  "dupli.cation of s e r v i c e s  p r o h i b i t i o n "  i s  a p p l i e d  t o  SSH, i t  

i s  u n l i k e l y  t h a t  a developer  of SSH w i l l  be a b l e  t o  t r a n s m i t  h i s  power 

f o r  r e t a i l  sale. S ince  an  a p p l i c a n t  f o r  the C e r t i f i c a t e  m a s t  show "publ ic  

convenience and n e c e s s i t y , "  a SSH developer  shou ld  a rgue  t h a t  SSH 

u t i l i z e s  t h e  s t a t e ' s  r enewable ' r esources ,  and hence s a t i s f i e s  t h e  p u b l i c  

i n t e r e s t  o f  conserving and u t i l i z i r i g  r i a t u r a l  r e s o u r c e s ,  From a p o l i c y  

viewpoint ,  t h i s  may s a t i s f y  t h e  requirement  of p u b l i c  convenience and 

n e c e s s i t y .  I n  a d d i t i o n ,  it i s  a c o n d i t i o n  of t h e  c e r t i f i c a t e  t h a t  t h e  

a p p l i c a n t  be a c o r p o r a t i o n  o rgan ized  under t h e  laws of t h e  S t a t e ,  o r  be 

an  I n d i a n a  c i t i z e n .  
126 

1241No. CODE ANN. 5 0-1-2-86 ( ~ u r n s )  (1973)  

lP5Southern I n d .  G. & E. Co. v. I n d i a n a  s t a t e w i d e  R.E. Coop., 251 Ind .  h59, 
242 N.E.2d 361 (1968).  

1 2 6 ~ ~ ~ .  CODE ANN. 5 8-1-2-91 ( ~ u r n s )  (1973) .  



B. Inde te rmina te  Permi t s  

Every l i c e n s e ,  pe rmi t  o r  f r a n c h i s e  g r a n t e d  t o  any p u b l i c  u t i l i t y  

has  t h e  e f f e c t  of an  " i r ~ d e t e r m i n a t e  . permit ."  . The u t i l i t y  i s  s u b j e c t  t o  

t h e  r e g u l a t i o n s  of t h e  PSCI and t h e  p r i v i l e g e  g r a n t e d  i s  of 

un l imi ted  durat ion. ,  u p l e s s  revoked f o r  cause .  A u t i l i t y  

w i t h  an i n d e t e r m i n a t c  pe rmi t  may 'be p l ~ r c h a s e d  by a m u n i c i p a l i t y .  

I n  a d d i t i o n ,  a l l  r i g h t s  r e l a t i v e  t o  condemnation, such a s  j u d i c i a l  

determination of n e c e s s i t y ,  a r e  f o r g e i t c d  by t h e  u t i l i t y ,  128 

C.  Rates  

P u b l i c  u t i l i t i e s  are uiider a common law duty t o  s e r v e  a 3 1  who apply,  

wi thou t  d i s c r i m i n a t i o n ,  s o  long as f a c i l i t i e s  a r e  a v a i l a b l e .  There i s  

a l s o  t h e  o b l i g a t i o n  t o  s e r v e  a t  a reasonah le  charge , s ince  a busirless 

" a f f e c t e d  w i t h  t h e  p u b l i c  i n t e r e s t "  could  make e x o r b i t a n t  charges  and 

129  
manipula te  i t s  cus.tomers . The PSCI has a duty t o  s e e  t h a t  r a t e s  

charged a r e  b o t h  f a t r  and r e a s o n a b l e ,  bo th  .to r.nnsl.zmers and t o  the u t i l i t y .  

Proper  r a t e s  a r e  t h o s e  which produce a f a i r  and nor~r:onfiscatory r e t u r ~ n ,  

which w i l l  enab le  t h e  company, i f  i t  i s  under- e f f l c l e n t  management, t o  

main ta in  i t s  u t i l i t y  p roper ty  and s e r v i c e  t o  Lhe p u b l i c ,  and which 

p rov ide  a reasonab le  ret ,~lrn ilpnn fair va lue  of iLs used anti u s e f u l  

p roper ty .  Comparison w i t h  i n d u s t r y  s i m i l a r l y  s i t u a t e d  may be used.  130 

130 
N.E. 
531 

5 8-2-2-4. See a l s o  F o l t z  v. C i ty  of I n d i a n a p o l i s ,  -- 
650 (1955'); P ~ j r t l a n d  N a t u r a l  Gas & O i l  Co. v. S t a t e ,  

.893); Winf ie ld  v. P u b l i c  S e r v i c e  Commission, 187 Ind.  

23b Ind .  656, 
135 Ind .  54, 34 
53, 118 N.E. 

130~~11). CbDE ANN. 5 5  8-1-2-6; 8-1-2-19 (Barns) (1973) ;  see P a b l i c  Servicc - 
Corn~~~iss ion  v.  Ind iana  B e l l  Tel .  Co., 235 Ind.  1, 130 N.E.2d 467 (1955). 
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To t h i s  end, u t i l i t i e s  a r e  o b l i g a t e d  t o  keep accounts  of a l l  b u s i n e s s  

t r a n s a c t i o n s ,  fo l lowing a uniform system of account ing,  from whiLch r a t e s  

131 
a r e  determined by t h e  commission. 

Valuat ion f o r  t h e  purpose of s e t t i n g  r a t e s  i s  determined according 

t o  t h e  g u i d e l i n e s  con ta ined  i n  t h e  P u b l i c '  U t i l i t y  Act. 132 only  p roper ty  

"used and u s e f u l u  may be va lued 'and  no' account  m a y '  be t aken  of presumptive 

v a l u e  r e s t i n g  on unused n a t u r a l  r e s o u r c e s .  

A munic ipa l i ty ,  any 1 0  consumers o r  a u t i l i t y  may appea l  t h e  r a t e  . 

d e c i s i o n  of t h e  PSCI t o  a C i r c u i t  o r  Super ior  Court. The burden of proof 

i s  on t h e  complainant,  however, t o '  show t h a t  t h e  ~ornmiss ion 'k  d e c i s i o n  i s  

"unreasonable"  and 'hnlawful ,"  &, n o t  s u s t a i n e d  by s u b s t a n t i a l  

evidence.  The d i s c r e t i o n  of t h e  Commission i s  broad due t o  t h e  f a c t  

t h a t , a s  a n  agency i n v e s t e d  w i t h  a s p e c i f i c  f u n c t i o n ,  i t s  members a r e  

deemed to:.have an e x p e r t i s e  beyond t h a t  of a c o u r t .  The Commiss~onls  

de te rmina t ion  of " f a i r  v a l u e t t  need only be withkn t h e  l e g i s l a t i v e  guide- 

l i n e s  of t h e ' s t a t u t e t o  be f i n a l .  I t  i s  n o t  a f u n c t i o n  of t h e  c o u r t  t o  

s u b s t i t u t e  i t s  judgment f o r  t h e  f i n d i n g s  of t h e    om mission.'^^ There fore ,  

a p p e a l  'from a PSCI de te rmina t ion  c a r r i e s  a  d i f f i c u l t  burden o f  proof .  

To b r i n g  an appeal;  t h e  above p a r t i e s  m a s t  f i l e  t h e  complaint  wi th  

t h e  Clerk of the  C i r c u i t  o r  Super io r  Court  w i t h i n  t h i r t y  (30) days of 

t h e  PSCI d e c i s i o n .  The c o u r t  w i l l  hear  t h e . c a s e  immediately i n  .order t o  

quickly'  s e t t l e  t h e  d i f f e r e n c e s  between t h e  u t i l i t y ,  and t h e  consumer. Pending 

f i n a l  judgment, t h e  u t i l i t y  may charge e i t h e r  a t  t h e  o l d  r a t e  o r  ' a t  t h e  new 

. . 
. . , . 

1311~~. C O D E  A N N .  p 8-1-2-10 (Burns)  (197)).  

1 3 3 ~ ~ ~  v. Ci ty  of ~ n d i a n a p o l i s ' ,  235 Ind.  70, 131 ~ . ~ . 2 d  308 (1955) ;  s e e  a l s o  
PSC v. I n d i a n a  S e l l  Tel .  Co., 235 Ind.  1, 130 N.E.2d . 467 (1965).  



r a t e ,  whichever i s  h igher  s u b j e c t  t c  r e fund  upon d e c i s i o n .  
13L 

D. P u b l i c  U t i l i t y  Powers of Eminent Domain 

A p u b l i c  u t i l i t y  has  t h e  r i g h t  t o  . condemn ., . 1and.s f o r  s t r u c t u r e s ,  

dams, nr l*igl~L-of-ways t h a t  . a r e  . necessary  t o  c a r r y  o u t  i t s  s e r v i c e .  

Lands u r  e a s e m e n t s - i n  l a n d s  a p p r o p r i a t e d  by a u t i l i t y  must be acqu i red  

as i f  t h e  u t i l i t y  purchased such r i g h t s  on t h e  market. Before d i s c u s s i n g  

t h e  procedure  and scope of eminent domain, it i s  impor tan t  t , o , n n t e  t h a t  

l i m i t , a t i o n s  a r e  p l a c e d  on an e l e c t r i c  u t i l i t y ' s  power t o  a p p r o p r i a t e  

p roper ty .  I n d i a n a  law prov ides  t h a t  ,no pub1 i c 11t . i l i ty  i c  g iven 

''any r i g h t  ur. auLhorl ty  t o  a p p r o p r i a t e  any la.nd o r  easement w i t h i n  t h e  

c o r p o r a t e  l i m i t s  of ariy c i t y  f o r  overflowage by bhck-water from any 

dam, nor t o  a p p r o p r i a t e  LL o r  acqi i i re  any e x i s t i n g  dam, r a c e  o r  sluiceway 

o r  any i n t e r e s t  i n  e i t h e r  . . . .. The s t a t u t e  a l s o  r e q u i r e s  t h a t  

hgadroelectric dainsnot "unreasonably i n t e r f e r e  wi th  o r . d i s t u r b  t h c  n a t u r a l  

f low of t h e  s t ream . . . . I' This  is consi  s t e n t  w i t h .  t h e  doc Lrine of 

r easonab le  use.  

A p u b l i c  u t i  1 i t.y a p p r o p r i a t i n g  lards rrlust o b t a i n  a c e r t i f j  c a t e  of 

p u b l i c  convenience and n e c e s s i t y .  Th i s  r e q u i r e s  a p u b l i c  hear ing  of 

a l l  i n t e r e s t e d  p a r t i e s ,  and proof of necessity. .  I. 36 

An I n d i a n a  Appe l la te  Court  has  h e l d  t h a t  a p u b l i c  u t i l i t y  appro- 

p r i a t i n g  a n  easement f o r  power l i n e s  a c r o s s  p r i v a t e  l a n d s  need n o t  comply 

13'1~~. CODE ANN. § 6-1-24 ( ~ u r n s )  '1973) .  

'3'1d. 9 8-1-8-1. ( Emphasis added. ) - 



with  t h e  requirements  of a c e r t i f i c a t e  of p u b l i c  convenience and 

necessity.137 The Court  gave p u b l i c  u t i l i t i e s  a broad d i s c r e t i o n a r y  

r i g h t  t o  a p p r o p r i a t e  t h e  haunt of l a n d  i t  deems necessary  f o r  i t s  

proper  uses  and purposes .  The u t i l i t y ,  however, must make a  "good f a i t h  . 

e f f o r t "  t o  buy t h e  proper ty .  i n  q u e s t i o n .  1 h  t h e  even t  t h a t  such a t t e m p t s  

t o  purchase  f a i l ,  t h e  u t i l i t y  has  t h e  r i g h t  t o  a p p r o p r i a t e  p r o p e r t y ,  

witi iout a p u b l i c  hear ing .  I n  a d d i t i o n ,  a u t i l i t y ' s  judgment cannot  be 

quest ioned,  o r  superseded by t h e  C o u r t ' s  excep t  f o r  f r a u d ,  c a p r i c i o u s n e s s  

o r  i l l ega l i ty .138  The Court  a l s o  he ld  t h a t  a u t i l i t y  does n o t  q u a l i f y  

a s  an I1agency" i n v e s t e d  wi th  t h e  r e s p o n s i b i l i t y  of an environmental  

impact r e p o r t  as a  p r e r e q u i s i t e  t o  condemnation. 139  

To i n i t i a t e  condemnation proceedings ,  t h e  p a r t y  seek ing  t o  condemn 

may f i l e  a complaint  w i t h  t h e  Clerk  of t h e  C i r c u i t  o r  Super io r  Court .  

The complaint  must c o n t a i n :  1) t h e  condemning p a r t y ;  2 )  t h e  p r e s e n t  

owners; 3 )  t h e  use  znd r i g h t  of t h e  condemnor; 4 )  a  d e s c r i p t i o n  of t h e  

p r o p e r t y  i n  q u e s t i o n ;  5 )  p o s s i b l e  b e n e f i t s  t o  t h e  p r e s e n t  owner t h a t  may 

accrue  t o  him as a r e s u l t  of t h e  a p p r o p r i a t i o n ;  and, 6 )  a s t a t e m e n t  

a l l e g i n g  a good f a i t h  e f f o r t  t o  purchase.  Not ice  i s  t h e n  i s s u e d  t o  a l l  

"'~raharn Farms, Inc .  v. I n d i a n a p o l i s  Power and L i g h t  Co., 2h9 Ind .  498', 233 
N.E.2d 656 (1968);  Lowe v. I n d i a n a  Hydroe lec t r i c  Power Co., 197 Ind .  430, 151 
N.E.. 220 (1926).  

138~labach  v. Northern I n d i a n a  P u b l i c  S e r v i c e  Co., 1hL Ind .  App. 471, 329 
N.E.2d 6b5 (1975) .  

1 3 9 ~ . ~ .  F o r s t e r  Co., I n c .  v.  Northern I n d .  P u b l i c  S e r v i c e  Co., I n c . ,  164 
Ind.  App. 72, 362 N.E.2d 584 (1975) .  Both Alabach and F o r s t e r  c o n t a i n  impor tan t  
d i s c u s s i o n s  of p u b l i c  u t i l i t i e s 1  r i g h t s  of condemnation. 



defendan ts  by t h e  c o u r t  and p u b l i c a t i o n  is' e n t e r e d  i n  a  l o c a l  newspaper. 

Should t h e  c o u r t  dec ide  t h a t  t h e  e x e r c i s e  of eminent domain i s  proper  

i n  t h e  c i rcumstances ,  i t  w i l l  a p p o i n t  3 d i s i n t e r e s t e d  f r e e h o l d e r s  

of t h e  county t o  a s s e s s  t h e  b e n e f i t s  and damages. An appea l  proceeding 

i s  a v a i l a b l e  a t  t h i s  s t a g e  t o  c o n t e ~ t  e i t h e r  t h e  J u r i s d i c t i o n  of t h e  

c o u r t ,  o r  t h e  d e f e n d a n t ' s  r i g h t  t o  e x e r c i s e  eminent domain powers. 140 

The a p p r a i s e r s  a s c e r t a i n . t h e  f a i r  market va lue  of a l l  t h e  l and  

i n  i s s u e  w i t h  i t s  e x i s t i n g  improvements as w e l l  as any damage t h a t  w i l l  

be caused t o  t h e  residue of t h e  owners' l a n d  through constr~ic.t.j ,on on t h e  

appropr i  at.erl l and .  lhl F a i r  i~ la rke t  va lue  is. g e n e r a l l y  d e f i n ~ d  as t h e  

p r i c e  t h e  l a n d  may be s o l d  f o r  on t h e  d a t e  uf t h e  condemnation, i f  t h e  

. owner was w i l l i n g  t o  s e l l ,  and any th ing  a f f e c t i n g  t,he s a l e  v a l u e  a t  

t h a t  t ime  i s  a proper  m a t t e r  f o r  a j u r y ' s  c o n s i d e r a t i o n .  Due cons idera -  

t i o n  i s  t o  he given t o  t h e  l a n d ' s  p o t e n t i a l  f u t u r e  use  and va lue ,  b u t  

f u t u r e  improvements may n o t  be compensated f o r  because they a r e  n o t  t h e n  
I 

i n  e x i s t e n c e .  lL2 I n  some i n s t a n c e s ,  a t  t h e  d i s c r e t i o n  of t h e  c o u r t ,  

t h e  "income appruach," where n o t  t o o  s p e c u l a t i v e ,  may be ,taken I h t o  

account .  This  i s  t h e  v a l u e  which t h e  p r o p e r t y ' s  n e t  e a r n i n g  power w i l l  

suppor t  based on t h e  c a p i t a l i z a t i o n  of net, income. I n  a l l  cases, t h e  

g o a l  i s  t o  r e a c h  a r e s u l t  t h a t  i s  " j u s t  compensation," t h a t  i s ,  f a i r  t o  

t h e  p u b l i c  as w e l l  as t o  t h e  owner of t h e  property- taken.  143 

1 4 0 ~ ~ ~ .  CODE ANN.  S 0 32-11-1-2 t o  32-11-1-6 (Burns)  (1973).  

142~outhcrn  I n d i a n a  Gas and E l e c t r i c  Co. v. Gerhardt ,  241 Ind.  389, 172 N.E.2d 
204 (1961) ;  Southern I n d i a n a  Gas and E l e c t r i c  Co. v. R i ley ,  260 Ind.  643, 2 9 9 .  
N.E. 2d 1 7 3  (1973) .  



.E. Dam Safe ty  , . .  

The PSCI 1 has  r e s p o n s i b i l i t y  f o r  dam i n s p e c t i o n ,  maintenance .and 

r e p a i r  f o r  a l l  p u b l i c  u t i l i t y  dams. P r e s e n t l y ,  however, t h e  PSCI has  

promulgated no a d m i n i s t r a t i v e  procedures  o r  r e g u l a t i o n s  i n  t h i s  a r e a .  144 

F. Muni,cipal U t i l i t i e s  

Municipal  u t i l i t i e s  a r e  exempt from t h e  PSCI's j u r i s -  

d i c t i o n .  However, they a r e  d i r e c t l y  r e s p o n s i b l e  t o  t h e  c i t i z e n s  

of t h e  c i t y  o r  town. Before a m u n i c i p a l i t y  may condemn, purchase ,  o r  

e s t a b l i s h  a u t i l i t y ,  i t  must submit t h e  p roposa l  t o  i t s  v o t e r s .  The 

p r o p o s a l  must p a s s  by a  major i ty  v o t e  b e f o r e  any a c t i o n  may be t aken .  

F ive  p e r c e n t  (5%) of t h e  v o t e r s  may a l s o  p e t i t i o n  f o r  t h e  purchase  of 

a u t i l i t y  which w i l l  t h e n  be submi t t ed  t o  a g e n e r a l  v o t e  i n  t h e  same 

manner. 145' I 

Municipal  u t i l i t i e s  i n . c i t i e s  'with a popula t ion  under 15'0,000 a r e  

o p e r a t e d  by a  Common-.,Council ar: Board of P u b l i c  Works. lL6 The Counc i l  

must determine t h a t  t h e  p u b l i c  convenience a n d . n e c e s s i t y  r e q u i r e s  a new 

u t i l i t y  i n  t h o s e  towns where an  e x i s t i n g  u t i l i t y  i s  p rov id ing  similar 

s e r v i c e  b e f o r e  i t ' m a y  be submit ted t o  a vo te .  The Counc i l  i s  a l s o  

r e s p o n s i b l e  f o r  purchasing a p r i v a t e  u t i l i t y ,  e i t h e r  through c o n t r a c t  

o r  condemnation, should  t h e  p r o p o s a l  be approved. The m u n i c i p a l i t y  rnay 

e x e r c i s e  i t s  powers of eminent domain over  a l l  used and u s e f u l  u t i l i t y  

p roper ty  w i t t i i n . s i x  m i l e s  of' i t s  c o r p o r a t e . l i m i t s , s o  long  as .it does 

n o t  e n t e r  t h e  boundary o f  a n o t h e r  m u n i c i p a l i t y .  1l.i 7  

1 4 1 r ~ ~ ~ .  CODE ANN. 5 13-2-20-4 ( ~ u r n s )  (1973) . Telephone c o n v e r s a t i o n  wi th  
M r .  :Larry Wallace, Chairman PSCI ( J u l y  23, 1979) .  

l L 5 1 ~ ~ .  CODE ANN. 5 5  8-1-2-1; 8-1-2-99 ( ~ u r n s )  (1973) .  



Once t h e  u t i l i t y  i s  i n  o p e r a t i o n ,  a U t i l i t j l  S e r v i c e  B3ard may. be 

e s t a b l i s h e d  through. major i  t y - v o t e r  approval .  The Board would s e r v e  

under t h e  Cc~o,ncil and would have g e n e r a l  s u p e r v i s i o n  over  t h e  u t i l i t y .  

Piunicipal  u t i l i t i e s  a r e  s u b j e c t  t o  t h e ' j u r i s d i c t i o n  of t h e  PSCI f o r  r a t e  

s e t t i n g  purposes ,  u n l e s s  t h e  v o t e r s  of a municipality v o t e  t o  p l a c e  

u t i l i t y  r a t e s  under t,he j u r i s d i c t i o n  of t h e  U t i l i L y  S e r v i c e  Board o r  

Municipal  Counci l .  lh8 h t e n s i v e  p e n a l t i e s  e x i s t  f o r  d i s c r i m i n a t i o n  i n  

s a l e s  o r  s e r v i c e  by a municipal  u t i l i t y  o r  i t s  a g e n t ,  149 

Acts  passed i n  1977 by t h e  General  Assembly a u t h o r i z e  muri ic ipal i t ies  

t o  coopera.t,e wjth one o r  more municipa1i l ; les  o r  p u b l i c  u t i l i t i e s  

enab l ing  each co-op member: t o  m a i n t a i n  an  undivided I n t e r e s t  a s , - a  t e n a n t  

i n  common i n  a proj .ec t  s i t u a t e d  w i t h i n  t h e  s t a t e .  Although ownerkhip i s  n o t  

p a r t i t i o n e d ,  each m u n i c i p a l i t y  o r  u t i l i t y  i s  l i a b l e  f o r  i ts  own a c t s .  
150 

P r i o r  t o  a c q u i r i n g  any i n t e r e s t  i n  t h e  e n t e r p r i s e ,  t h e  governing 

body of a m u n i c i p a l i t y  must determine t h e  f u t u r e  power requirements  of 

t h e  m u n i c i p a l i t y  i n  l i g h t  of a l l  a l t e r n a t i v e s . l 5 l  The Act i s  p a r t i c u l - a r l y  

a p p l i c a b l e  t o  hy ,d roe lec t r i c  g e n e r a t i o n  that  i s  a b l e  t o  u s e  one ups t ream 

r e s e r v o i r  t o  r e g u l a t e  t h e  f low of wa te r  i n t o  more than  one.downstream 

power s t a t i o n .  Should t h e  s e p a r a t e  r e s e r v o i r s  used i n  t h e  same system 
. . 

be l o c a t e d  i n  d i f f e r e n t  towns, t h e  m u n i c i p a l i t i e s  a r e  now a u t h o r i z e d  t o  

coopera te  i n  t h e  purchase ,  o p e r a t i o n ,  and t ransmiss ion  of t h e  power. 



G .  Rural  E l e c t r i c  Membership Corporat ion Act - REMC 

The Rural  E l e c t r i c  Membership Corporat ion Act (REMC) was passed 

i n  many s t a t e s  t o  a l low nonprofit  c o o p e r a t i v e s  t o  i n c o r p o r a t e  and t o  provide 

e l e c t r i c  u t i l i t y  s e r v i c e s  w i t h i n  unserv iced  a r e a s .  152 I n  Indiana,  e leven 

(11)  o r  more pe rsons  may c r e a t e  a REMC by. app ly ing  t o  t h e  PSCI f o r  a  . . 

c e r t i f i c a t e  of p u b l i c  convenience and n e c e s s i t y .  A f t e r  a p u b l i c  hear ing,  

t h e  PSCI w i l l  e i t h e r  g r a n t  o r  deny t h e  es tab l i shment  of a HEMC. 15 3 

A REMC remains under t h e  j u r i s d i c t i o n  o f t h e  PSCI f o r  r a t e  f i x i n g  and 

t h e  i s s u a n c e  of p u b l i c  convenience and n e c e s s i t y  c e r t i f i c a t e s  t o  e x e r c i s e  

eminent domain. The c o r p o r a t i o n  i s  r e q u i r e d  t o  f u r n i s h  reasonably  

adequate  s e r v i c e  and t h e  charge f o r  i t s  s e r v i c e  must be non-discr iminatory,  

r easonab le ,  and j u s t .  1.54 . . 

. . 

A r u r a l  development fund has been e s t a b l i s h e d ' t h r o u g h  l e g i s l a t i v e  . . 

a c t  "t.o any and a.l.1. st,eps necessary t o  a i d  i n  t h e  growth of r u r a l  

a r e a s  w i t h i n  t h e  s t a t e  of Ind iana . "  This fund may be a p p l i e d  t o  t h e  

l e a s i n g  o r  purchase  of p roper ty  .and t o  s t u d i e s  concerning t h e  c o n s t r u c t i o n  

o f  p u b l i c l y  owned u t i l i t i e s .  Gran t s  a r e  made t o  m u n i c i p a l i t i e s  d i r e c t l y  

from t h e  General  Assembly of t h e  S ta te .  155 Under t h e  Jo in t  Venture Act 

which a l lows  m u n i c i p a l i t i e s  t o  coopera te  w i t h  o t h e r  u t i l i t i e s ,  a REMC may. 

be a b l e  t o  r e c e i v e  funding from t h e  program. 156 



FINANCIAL CONSIDERATIONS 

A. Taxat ion - 
SSH w i l l  be t axed  as a  p u b l i c  u t i l i t y  i f  i t  i s  c l a s s i f i e d  a s  a p u b l i c  

u t i l i t y .  However, i n  I n d i a n a , p u b l i c  u t i l . i t , i e s  a r e  rro.1; t axcd  much 

d i f f e r e n t l y  t n a n  p r i v a t e  bus iness  e n t e r p r i s e s .  Pub l ic  u t i l i t y '  proper ty  

i s  a s s e s s e d  by t h e  S t a t e  l3oard of Tax Commissioners i n s l e a d  of' being 

dssesseu by a county a u u i t o r ,  and t h e  r a t e  of ta.x l e v i e d  upon t h e  g r o s s  

r e c e i p t s  of p u b l i c  u t i l i t i e s  i s  d i f f e r e n t  t h a n  t h e  r a t e  charged some 

o t h e r  r e t a i l e r s .  157 

Companies engaged j n  t h e  b u s i n e s s  of s e l l i n g  o r  d i s t r i b u t i n g  

e l e c t r i c i t y  w i l l  be t axed  a s  a  p u b l i c  u t i l i t y ,  whether t h e  company 

i s  opera ted  by an i n d i v i d u a l ,  . a  p a r t n e r s h i p ,  an a s s o c i a t i o n ,  a  

1. Srj c o r p o r a t i o n ,  a f i d u c i a r y  o r  any other. e n t , i t y .  

The f i x e d  p roper ty  of a hydroe1ectrri.c: company, f o r  @urpost:s of 

t a x a t i o n ,  i n c l u d e :  

a,) autornotiva and o t h e r  ~rlv b i l e  equipment.; 

b )  o f f i c e  f u r n i t u r e  and f i x t u r e s ;  

c )  t a n g i b l e  p e r s o n a l  p roper ty  n o t  used as p a r t  of t h e  company's 
p roduc t ion  p l a n t ,  t r ansmiss ion  system, o r  d i s t r i b u t i o n  system; 
and,  

d )  r e a l  p roper ty  which i s  n u t  p a r t  of t h e  compa;lf;s r ight-of-way, 
t r ansmiss ion  system o r  d i s t r i b u t i o n  system. 

158 
Id .  5 5  6-1.1-8-2(d); 6-1.1-8-3. - 

lS91d. 5 6-1.1-8-9. Water r i g h t s  a r e  a  t a x a b l e  p roper ty  r i g h t .  ' ~ b l e ~ h o n e  

conversaGon w i t h  M r .  Tom Hunt, Corporate  Revenues Tax Ekaminer ( ~ u n e  11, 1979) .  



A h y d r v e l e c t r i c  company's propc:rty which i s  n o t  d e s c r i b e d  a s  

I'ixed p r o p e r t y ,  i s  d e f i n i t e - s i t u s  d i s t r i b u t a b l e  p r : ~ p e r t y .  Th i s  

p roper ty  i n c l u d e s ,  b u t  i s  n o t  l i m i t e d  t o :  

a )  tu rbo-genera to rs ;  

b )  b o i l e r s ;  

c )  t r a n s f o r m e r s ;  

d )  t r a n s m i s s i o n  l i n e s ;  

e )  d i s t r i b u t i ; ) n  l i n e s ;  and, 

f ) p i p e l i n e s .  
160 

Each y e a r  the: pui~1j.c: u t i l i t y  must f i l e  a  s t a tement  concerning 

t h e  va lue  and d e s c r i p t i o n  of t h e  pr..:~perty ;)wried o r  used by t h e  conrpany, 

t o  t h e  S t a t e  Board of  Tax Cornnrissioners. The u t i l i t y  must a l s o  f i l e  a 

s t a t e m e n t  w i t h  t h e  a u d i t o r s  of each county i n  which t h e  company's 

p roper ty  i s  1 , : j ~ a t e d .  The s t a t e m e n t  rnust c o n t a i n  an a n a l y s i s  u l  

t h e  conrpany ' s  bus iness  and a d e s c r i p t i o n  of' t h e  crmpany I s  p roper ty  

l o c a t e d  i n  t i le county.  Annually, a  township a s s e s s o r  a s s e s s e s  t h e  

f i x e d  p roper ty  owned o r  used by a p u b l i c  u t i l i t y  cornpany l o c a t e d  

i n  t h e  township. The S t a t e  Board ol' Tax. Cornnrissi~ners annual ly  assess -  

t h e  d i s t r i b u t a b l e  i jruperty owned. o r  used by a  p u b l i c  u t i l i t y  company. 

Both t h e  county a u d i t o r  and t h e  S t a t e  Board of Tax Cornmissioners a s s e s s  

.p roper ty  according t o  t h e  p r o p e r t y ' s  t r u e  va lue ,  fo l lowing  such 

f a c t o r s  as btiok v a l u e ,  c o s t  of replacement, and c o s t  of e s t a b l i s h i n g  

o r  developing t h e  bus iness .  Assessed v a l u e s  of d i s t r i b u t a b l e  p roper ty  

i s  appor t ioned  t o  t h e  p -bper  t a x i n g  d i s t r i c t s  of c o u n t i e s  f o r  t a x a t i o n  

1601~~.  CODE ANN. § 6-1 . l -8-9  ( ~ u r n s )  ( 1 9 7 0 ) .  " D e f i n i t e - s i t u s t '  means a  
permanent 1ocat.i.on i n  one t a x i n g  d i s t r i c t  o r  a customary l o c a t i o n  f o r  use  i n  :me 
t a x i n g  d i s t r i c t .  



'purposes. lbl Assessed v a l u e  means an amount equa l  t o  33 l/d of t h e  

t r u e  cash  va lue  of t h e  p r o p e r t y .  Note, t h a t  p ropcr ty  owned by. a 
m u n i c i p a l i t y  owned u t i l i t y  i s  Gxempt from p r c p e r t y  t a x a t i o n .  
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With r e s p e c t  t o  t a x i n g  g r o s s  inc'ome of persims .producing,  

t r a n s m i t t i n g ,  f u r n i s h i n g ,  wholesal ing o r  r e t a i l i n g  e l e c t r i c a l  energy,  

t h e  r a t e  of tar.. i s  1.45% f o r  such income i n  1979, 1.40% i n  1980, and 

f u r  each y e a r  a f t e r  1980, t h e  t a x  r a t e  w i l l  reduce .05$ f r o m . t h e  r a t e  

ol .Ltle preced ing  y e a r  and a f t e r  December 31,  2007, no t a x  w i l l  be 

i.rrrpi,sed. lb4 ExempL fram g r o s s  income t a x  i s  jncome d e r i v e d  from 

i n t e r s t a t e  commerce, s a l e s  t.n the Unitcd S t a t e s ,  and s a l e s  t o  t h e  

165 
rnunicipally oblned u t i l i t i e s .  

I n d i a n a  has a s a l e s  tax. of b$ on g r o s s  r e t a i l  s a l e s , ,  and a 11% 

u s e  t a x .  166 A p u b l i c  u t i l i t y  f u r n i s h i n g  o r  s e l l i n g  e l e c t r i c a l  energy 

t o  consumers must pay a  s a l e s  t a x .  However, sales t o  consurners f o r  

u s c  i n  manufactur ing,  mining, product ion,  r e f i n i n g ,  o i l  o r  minera l  

e x t r a c t i a n  and i r r i g a t i o n , o r  t o  o t h e r  p u b l i c  u t i l i t y  companies a r e  

exempt. I n  a d d i t i o n ,  sales r e c e i p t s  f r o n ~  t h e  provi.sion,  i n s t a l l a t i o n  

c o n s t r u c t i o n ,  s e r v i c i n g  o r  removal of t a n g i b l e  p e r s o n a l  p roper ty  used 

I N .  CODE m ~ .  § § 6-1 .l-8-19 t o  6-1.1-8-27 (Burns)  (1978) .  



i n  connect ion w i t h  t h e  f u r n i s h i n g  of' any s u c h . p u b l i c  u t i l i t y  s e r v i c e  

o r  commodity, a r e  exempt. 
167 

No g r o s s  r e t a i l  s a l e s  o r  use  t a x  a p p l i e s  t o  p e r s o n a l  p r o p e r t y '  s o l d  
.a 

t o  h y d r o e l e c t r i c  p u b l i c  ' u t i l i t i e s ,  when such persona l  p roper ty  i s  

d i r e c t l y  used by such u t i l i t i e s  i n  t h e  d i r e c t  p roduc t ion  of e l e c t r i c a l  

energy.  
168 

I n  a d d i t i o n  t o  paying g e n e r a l  t a x e s ,  p u b l i c  u t i l i t i e s ,  s u b j e c t  

t o  PSCI j u r i s d i c t i o n ,  must pay a  f e e ,  to thePSCI, of .001% on t h e i r  

169 
g r o s s  income. Such f e e  i s  n o t  t o  produce an amount exceeding $2,000,000. 

2 *  Regular Business Taxes 

I f  f a r  some reason  a d e v e l o p e r ' s  SSH p r o j e c t  i s  n o t  t axed  as a  

p u b l i c  u t i l i t y ,  then  it s h a l l  be s u b j e c t  t o  r e g u l a r  b u s i n e s s  t a x e s .  

Heal and p e r s o n a l  p roper ty  i s  a s s e s s e d  a t  a uniform and equa l  

r a t e  and on a  j u s t  v a l u a t i o n  a t  t r u e  cash  v a l u e  (33 1/3% of t r u e  

170 c a s h  v a l u e ) .  

The t o t a l  s t a t e  p r o p e r t y t a x  r a t e  i s  l i m i t e d  t o  .01$ on eac.h-$100 

of v a l u a t i o n .  l7' I n  a l l  o t h e r  i n c o r p o r a t e d  c i t i e s  and towns t h e  

t o t a l  t a x  r a t e  i s  l i m i t e d  t o  2% on each 100 d o l l a r s  v a l u a t i o n ,  and i.n 

a l l  un incorpora ted  a r e a s  t h e  t o t a l  t a x  r a t e  i s  l i m i t e d  t o  1.25% on 

each 100 d o l l a r s  of val i ia t ion.  These l i m i t a t i o n s ,  however, a r e  

rendered p a r t i a l l y  i n e f f e c t i v e  s i n c e  p o l i t i c a l  s u b d i v i s i o n s  may d e c l a r e  

emergency l e v i e s ,  which a r e  wi thou t  s t a t u t o r y  1imil;ation.s. 172 



Real e s t a t e  i s  a s s e s s e d  a t  t h e  p l a c e  where it i s  located,  by township 

a s s e s s o r s ,  and p e r s o n a l  p r a p e r t y  i s  a s s e s s e d  t o  t h e  owner a t  t h e  

p l a c e  of h i s  domici le ,  o r  where t h e  p ropcr ty  i s  s i t u a t e d  on t h e  
a 

assessment  d a t e  i f  it i s  r e g u l a r l y  used o r  permanently locaLed where 

173  
. b 

i t  i s  s i t u a t e d .  

I n t a n g i b l e s ,  such as p ~ * u ~ n i s s o r y  n o t e s ,  s t o c k s  and bonds, a r e  
, ,  . .  . . 

t axed  upon t h e i r  t a x a b l e  value .  17' The t a x a b l e  va lue  o f  a n  annual  

i n t a n g i b l e  i s :  (1) t h e  c l o s i n g  b i d  o r  s a l e  p r i c e  on t h e  l a s t ,  market day 

of December i n  t h e  r e p o r t i n g  p e r i o d  i f  t h e  i n t a n g i b l e  i s  l i s t e d  o r  
, . 

LrVaded on a recognized market ;  ( 2 )  t h c  t o t a l  Lirne balance on t h e  
: - .  . 

execu t ion  d a t e  i n  t h e  y e a r  of e x e c u t j o n , o r  t h e  t o t a l  t ime balance on 
. . .  

t h e  ann iversa ry  of t h e  execu t ion  d a t e  i n  each succeeding y e a r  i f  t h e  
. . 

i n t a n g i b l e  has  a  f a c e  va lue  and cannot  be va lued  under ( 1 )  above; o r  
\: 

( 3 )  t h e  amount determined by t h e  Department of Revenue. The t a x a b l e  
, , 

. . .  . . . .  . . 
_.\ ." 

va.l.ue of c u r r e n t  i n t a n g i b l e  i s  t h e  f a c e  va lue  on t h e  execu.t ion 
,<. : 

1 7 5  
d a t e .  

The t a x  r a t e  on g e n e r a l  i n t a n g i b l e s  i s  1/11 of 1% of the Laxable 

v a l u e  of an i n t a n g i b l e .  176 The t a x i n g  s i t u s  of  g e n e r a l  i n t a n g i b l e s  

i s  a t  t h e  r e s i d e n c e  o r  domic i l e  of t h e  owner. 177 The tax i s  pai-d a t  
I .  

t h e  sane t ime as t h e  taxpayer  pays  h i s  g r o s s  income t a x  on a d j u s t e d  

178 
. " 

g r o s s  income. Note, t h a t  a p u b l i c  u t i l i t y  i s  l i a b l e  f o r  



proper ty  and i n t a n g i b l e  t a x e s  a t  t h e  same r a t e  as i s  any o t h e r  

bus iness .  Hence, p roper ty  and i n t a n g i b l e  tax r a t e s  apply 

t o  p u b l i c  u t i l i t i e s  as w e l l  a s  t o  r e g u l a r  bus inesses .  

Domestic and i n t e r s t a t e  c o r p o r a t i o n s ,  i n c l u d i n g  p u b l i c  u t i l i t i e s ,  

pay a  t a x  of 3% on a d j u s t e d  g r o s s  income d e r i v e d  from sources  w i t h i n  

Ind iana .  A 3% supplerrlental n e t  income t a x  i s  imposed on c o r p o r a t i o n s  
. . 

a3 w c l l  . P79 I n  a d d i t i o n ,  t h e  g r o s s  income of a l l  persons  o r  corpora-  

t i o n s  doing bus iness  i n  Ind iana ,der ived  from sources  w i t h i n  t h e  s t a t e ,  

a r e  s u b j e c t  t o  t a x .  Therefore ,  s i n c e  c o r p o r a t i o n s  a r e  s u b j e c t  t o  bo th  

t h e  a d j u s t e d  g r o s s  income t a x  and t h e  g r o s s  income t a x ,  c o r p o r a t i o n s  

must compute t h e i r  l i a b i l i t y  under each t a x  and pay t h e  g r e a t e r  of 

e i t h e r  t h e  a d j u s t e d  g r o s s  income t a x  o r  t h e  g r o s s  income t a x .  180 The 

tax r a t e  on g r o s s  income of wholesa le r s ,  d i s p l a y  a d v e r t i s e r s ,  r e t a i l e r s ,  
". 

dry c l e a n e r s  and l a u n d e r e r s  ( n o t  p u b l i c  u t i l i t i e s )  i s  .3625% i n  1979, 

-35% i n  19d0 and t h e r e a f  t e k  t h e  r a t e  w i l l  be reduced.  0.05% from t h e  r a t e  

of t n e  preceding y e a r .  A f t e r  December 31, 2007, no t a x w i l l  be imposed. 181 

A t a x  of 2% (1.9$, e f f e c t i v e  January 1, 1980) i s  imposed upon 

t h e  a d j u s t e d  g r o s s  income of r e s i d e n t  i n d i v i d u a l s .  182 Each I n d i a n a  

rdounty i s  a u t h o r i z e d  t o  l evy  an a d j u s t e d  gross.-income t a x  on r e s i d e n t  
Y 

i n d i v i d u a l s  a t  a r a t e  n o t  t o  exceed 1%. 183 I n  a d d i t i o n ,  I n d i a n a  count ies ,  



c i t i e s ,  and towns may irnpose a 1.5% occupat ion income t a x  upon 

employees incon~e.  Employees a r e  e n t i t l e d  t o  a c r e d i t  a g a i n s t  t h e  

t a x  e q u a l  t o  t h e  l e s s e r  of ( 1 )  t h e i r  I n d i a n a  a d j u s t e d  g r o s s  income 

t a x  liability, o r  ( 2 )  L11eir l i a b i l i t y  under t h i s  t a x .  
1111, 

A s  s t a t e d  before ,  Ind iana  has a 4% r e t a i l  s a l e s  and use  t a x .  

S a l e s  of e l e c t r i c i t y  a r e  s u b j e c t  t o  t h i s  tax whether t h e  h y d r o e l e c t r i c  

company i s  t axed  as a  p u b l i c  u t i l i t y  o r  n o t .  C e r t a i n  s a l e s ,  as 

s t a t e d  above, a r e  exempt from t h i s  t a x .  185 

I n  a d d i t i o n  t o  t h e s e  t a x e s ,  dvrrlestic corpoi-ation3, u p i j ~ ~  P l f i n g  

a r t i c l e s  of i n ~ o l ~ p u ~ ~ a t i o n ,  must pay t o  t h e  S e c r e t a r y  of t h e  SLate a  

f e e  based on t h e  c o r p o r a l i o n ' s  c a p i t a l  s t o c k  over  1 ,000 s h a r e s  a t  

t h e  r a t e  of .02 p e r  s h a r e  on t h e  f i r s t  200,000 sf-lares; .01 p e r  s h a r e  

on t h e  n e x t  800,000 s h a r e s ;  and .002 p e r  s h a r e  on a l l  a d d i t i o n a l  

s h a r e s ,  whether -Lhe s t o c k  has p a r  va lue  o r  n o t .  The minimum fee  i s  

30 d o l l a r s .  186 - 

~ o t - f  ~ r - ~ r o f  it c o r p o r a t i o n s ,  SI IC  h as  RLMC ' s, a r e  exernpt from 

t h e  ~ I ' V S S  income tax, tohe a d j u s t e d  i11cu;ne t a x  and t h e  s a l e s  and use  

t a x .  lU7 S a l e s  made t,o n o n p r o f i t  c o ~ g o r a t i o n s  a r e  a l s o  exempt from 

180 t h e  s a l e s  and use  t,axes. 
* 

Proper ty  of munic ipa l ly  owned u t i l i t i e s  i s  exempt from t a x a t i o n .  189 

The g r d s s  income r e c e i v e d  by municipal  c0rporat.i-ons i n  t h e  pel-Tormance 

ls61d. - § 23-3-2-2 (Burns)  (1972) .  

l"~dd. - §! 6;2-1-7(i) (I) ; ,  h-3;L-Yj 6-2-1-39; 6-2-1-43 (Burns)  (1978) .  

1138 
I d .  5 5 6 - 2 - 1 - 3 ;  6-2-1-43. , - 



of p r i v a t e  o r  p r o p r i e t a r y  a c t i v i t i e s , o r  bus inesses  a r e  s u b j e c t  t o  t h e  

g r o s s  income t a x  and t o  t h e  s a l e s  and use  t a x .  lgO liowever, s a l e s  t o  

municipal ,_corporat ions  a r e  exempt from s a l e s  and use  t a x e s .  
191 

B. Loans 

There i s  l i t t l e  i n c e n t i v e  f o r  h y d r o e l e c t r i c  development through s t a t e  

l o a n s  and funding.  A smal l  bus iness  fund e x i s t s  which i s  t o  be used by 

t h e  Ind iana  Economic De.velopment Author i ty  t o .  encourage small b u s i n e s s  

An a p p l i c a n t  may c o n t a c t  t he  AuLlloi.ity through t h e  

Commerce Department. Th i s  i s  only a guaranteed loan  fund,  however, and 

n o t  a d i r e c t  g r a n t .  A Board of D i r e c t o r s  d e c i d e s  whether t:, back t h e  

developer .  Manufacturing e n t e r p r i s e s  q u a l i f y  f a r  a p p l i c a t i o n ,  and 

193  e l e c t r i c i t y  i s  c l a s s i f i e d  as manufacturing.  
, ~ 

The S t a t e  Energy O f f i c e  does n o t  have a l o a n  o r  g r a n t  program, - 
nor  a r e  they aware of any for* 1l;ydrctelectric development. lp4 The Depart- 

ment of Na tura l  Hesources has f l o o d  c o n t r o l  dams t h a t  could  conceivably  

be l e a s e d  f o r  hy .d roe lec t r i c  r e t r o f i t t i n g ,  However, t h e  a b i l i t y  t o  do s o  

would depend upon a d e c i s i o n  by t h e  Na tura l  Resources Counci l .  The 

Department may n o t  e n t e r  i n t o  a j o i n t  v e n t u r e  w i t h  a p r i v a t e ' d e v e l o p e r ;  

t h e r e f o r e ,  any ~ n u l t i p l e - u s e  s t r u c t u r e ,  i . e. ,  f l o o d  c o n t r o l  d a d h y d r o -  

e l e c t r i c  f a c i l i t y ,  could  n o t  be c o n s t r u c t e d  w i t h  j o i n t  funds.  195 

l9'1d. - 5 5 6-2-1-39; 6-2-1-43. . , 

ly21d .  - 5 4-23-5-7.5 (Burns)  (1974) .  

193~elephone conversa t ion  wi th  Mr. Tom Hunt, S t a t e  Tax ~ x a h i n e r  f o r  Corporate  
Revenue ( June  11, 1979) .  

194~elephone conversa t ion  wi th  Nr. Bob Berlin;  S t a t e  Energy O f f i c e  ( June  20, .1979). 

195'.Felephone conversa t ion  w i t h  M r .  B i l l  Andrews, Deputy D i r e c t o r ,  Bureau of 
Water and Mineral  Resources,  DNR ( J u l y  27, 1979) .  

*u;s. GOVERNMENT P R I N T I N G  OFFICE : 1980 0-311-119/135 



UNITED STATES 
DEPARTMENT OF ENERGY 
WASHINGTON, D.C. 20585 . 

OFFICIAL BUSINESS ( 2 1  

P E N A L M  FOR PRIVATE USE, $300 

POf lAGE AND FE'ES PAID 
U S .  DEPARTMENT OF ENERGY 
DOE 360 




