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INTRODUCTION

This memo:andum descriﬁes in detail the legel and insfitutional obstacles
to the development of smali scale hydroelectric‘energy at the state level. It
is designed to aid the developer in the determination of which permits, licenses
and laws of the state must be secured or complied with for the development of
a project. However, the developer should be aware that the state regulatory
system does not comprise the universe of hydroelectric regulation. The federal
government also exercises extensive regulatory authority in the area.

This dual regulatory system is a function of the federalist ﬁature of our
government. FedPTAIism pe?mits both the federal guvermment and the state
government to regulate andAlicense certain aspects of a deﬁeloper's project,
frinciples of federalism often support a finding that the federal regulation.
in ques;ion will be‘superior to comparable state'reguiation. Tﬁis euéefiority
of federal law can divest the state of any regulatory authority in a given area.
Typically, the developer, with this general principle in mind, is compelled to
wonder why he must he concerned with the otate system at all. The following
discussion will examine the area of federal-state relationshipé with the aim
of creating a more orderly understanding of the vagaries of the system.

Thus, the remainder of this introductory eection will examine the dual
regulatory4sy3tem'frpm the standpoint of the appropfiate legal doctrine, the
law of pre-emftion, application of the law to the cese of hydroeleetric deve1¥
opment and will conclude with an inquiry into the practical use of the doctrine

by the Federal Energy Regulatory Commission. (Hereinafter the FERC).



- 41 -

A. The Law ofAPre—emptiona

As alluded-to above, pre-emption is the term that describes, in a
federalist system, the ability of the law of one sovereign to take
precedence over the law of a lesser sovereign. Specifically, it is the
supremacy of the federal law to the state law,

The doctrine of pre-emption is derived from the U.S. CONST. art. VI,
cl. 2, which states: "...[t]his Constitution, and the Laws of the ﬁnited
States . . . and all Treaties . . . shall be the supreme Law of the Land;
. » . any Thing in the Constitution or Laws of any State to the Contrary
notwithstgnding." This clause is the basis of federgl supremacy. On
its'faée, the supfemacy clause purports to divest ?he states of authority.
However, the principles of federa}isﬁ do ﬁot support such a reading. The
federal government is a goverﬁment of delegated aufhority. Its laws can

be supreme only within the scope of its delegation.b .
Thus, before the doctrine of pre-emption can be invoked, the federal

measure in question must be within an area of the authority delegated to

the federal government. In othe? words, the federal action must have the

capability to pre—empt the state action. It is implicit in the above state-

ment that there are certain areas of regulation in which the federal govern-

ment does not have a pre-emptive capability. Where pre-emptive capability

a
See generally Gunther, Constitutional Law ch. 5§ 2 (9th Ed. 1975); Tribe,
American Constitutional Law § 6-23 et seq. (1978); and Engdahl, Constitu-
tional Power ch. 12 (1974).

b . _
See McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 405 (1819), "...government of
the Union though limited in its power is supreme within.its sphere of action."
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is 1acking, the state law will control.®

bnce pre-emptive capability is determined to exist, further inquiry must
‘be made to ascertain whether pre-emption exists. Whether a particular state
measure 1s actually pre-empted by a federal measure depends upon the
judicially—determined‘Congressional intent.d At this point, the difficulty
becomes one of how to determine the intent of Congreés.

The U.S. Supreme Court has, on a case by case basis, articulated factors
which it declares to be indicative of the Congressional intent to pre-empt.
At times the Court has examined the federél statutes to see if they deal with
the matter exhaustively. From exhauétiée federal regulation the Court infers
an intent Af no state regulation.e Where the Court can infer a neea for

national uniform standérds, pre-emption will be appropriat:e.f The Court has

also found pre-emption proper where there are contradictory federal and state

c A
See, e.g., Regents v. Carroll, 338 U.S. 586 (1950); where the Court held that
the F.C.C. could, pursuant to the federal power of regulating interstate
commerce, grant or deny or condition the grant of a radio broadcasting license.
Here, the license condition required the unilateral disaffirmance of a

contract with a third party. Such a condition violated state law which pro-
hibited unilateral disaffirmance. The Court held that while the federal govern-
ment has pre-emptive capability in the area of interstate commerce, it had

no such privilege in the area of state contract law. Hence, state contract law
was supreme. '

d
See, e.g., City of Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624 (1973).

e
E.g., Brotherhood of Railroad Trainmen v. Jacksonv1lle Term1na1 Co., 394 U.S.

369 (1969)

E.g., Campbell v. Hussey, 368 U. S. 297, 301 (196l1); stating "we do not have

the question of whether [state] law conflicts with federal law. Rather we
have the question of pre-emption . . . [Here] complementary state regulatlon

is as fatal as state regulation which conflicts with the federal scheme." Cf.
Florida Lime and Avocado Growers Inc. v. Paul, 373 U.S. 132 (1963) finding pre-
emption inappropriate as federal law was concerned with minimum standard rather
than uniform standard. : '
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réquirements making compliance with bqth impossible.g
Thus, given a finding of the pre-emptive capability of the federal law
and a finding that an appropriate basis exists to infer that the Congressioﬁal
intent was pre—emptién, federal law will be superior to state laﬁ.
The following section will examine the application of these principles
by the.éourt to the case of'hydroelectric development. ‘

B. Pre-emption and Hydroeleétric Development

1. The Federal Power Act

In the area of hydroelectric development the Fedér&l Power Act enjoys
pre-empti§e<capability. This ﬁre-emptive capability 1is based upon the Federal
Commerce Clause.h ‘That clause gives to the Congréss the power '"to regulate
commerce .'. . amongAthe several states."i Federal jurisdiction to regulate
commerce has been held to include‘the regulation of navigable waterwa}is.j . Thus, -
federal regulation of navigable waterways may preclude state regulation, Hoﬁéver,
the regulation of property rights is not a federal power and in that érea the
federal law does not have a pre-efiptive capability. State property law will
govern fhe‘rules pertaining to water fights.k

The U.S. Supremc Courf hae also addreaged thé issue of whethaer the

Federal Power Act actually,pre-empts state licensing authority. The Court held

g . .
See Gibbons v. Ogden, 22 U.S. (9 Wheat) l,(1824).

h
U.S. CONST. art. I, § 8, cl. 3.

Id.

3 \ '
. Gibbons v. Odgen, 22 U.S.(QJWheat) 1, 84 (1824), '"...all America understands and
has uniformly understood the word 'commerce' to comprehend navigation." ‘

K .
First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152, 171-176 (1946).. Compare
Regents v. Carroll, 338 U.S. 586 (1950).




-V -

that an applicant need not comply with state permit requiréments to secure a
federal license.1 Further, the Court.founduthat the intent of Congreés was to -
secure enactment of a complete scheme -of national regulation which would
promote the comprehensive development of the water resources of the Nation.™
Given that finding of intent, fhe section of the Federal Power Act which requires
each applicant to submit satisfactory evidence of compliance with‘state law"”
was interpreted to only require the Federal -Energy Regulatory Commission to
consider state laws when granting a federal license, but not to require an
applicant to comply with state~£;w.o Thus, pre-emption of state liceﬁsing by
federai‘ licensing is appropriate, given the Congressional call for a "gomplete
scheme"  evidencing exhaustive and uniform regulation.

However, the FERC may by regulation require evidence of the applicant's:
compliance with any of the requirements of a state permit that the Commission
cpnsidgrs necessary. Hence, the Commission has the discretionary authority to

require compliance with state permitrequirements.p

1 , :
First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152 (1946).

m
Id. at 180.

n
16 U.S.C. § 802(b) (1976).

°First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152, 177-178 (1946).

p
Id. See F.P.C. v. Oregon, 349 U.S. 435, 445 (1955). The State challenged the

zgequacy of license provisions approved by the Commission for the conservation
of anadromous fish. The Court held that the Commission acted within its power
and discretion by granting the license and that the state could not impair the
license by requiring the state's additional permission or more stringent
requirements.
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2. The Public Utility Regulatory Policies Act of 1978

Into the already complicated dual system of hydroelectric power regulation,
Congress has injected a surprisingly progressive piece of legislation: The
Public Utility Regulatory Policies Ac£ of 1978 (hereinafter cited as PURPA),
‘k;igned into law by President Carter on November 9, 1978, as part of the 5-

bill National Energy Act.

The eventual impact of PURPA, whose Iimplementing
regulations are being drafted as of this-writing, is tar from certain.”
However, a few broad conclusions regarding state and federal jurisdiction can .
be made hased on the legislation, itself, and‘tﬁ; Conference Managers Repp;t.f
which accompanied it. | |

The traditional regulatory scheﬁe of things has been that a person selling
electric energy for ultimate distribution to the public would be considered
an electric utility and subject to federal jurisdiétion if the electricity is
sold for resale or in interstate commerce, and state jurisdiction if it is sold

. , : s
intrastate directly to the consumer. As explained above, this system results

from the Federal Power Act, the Commerce Clauset' and the doctrine of pre-emption.

UThe other four pieces of legislation comprising the National Energy Act are:,
National Energy Conservation rolicy Act; Fuergy Tax Act ot 19783 Fowerplant
and Industrial Fuel Use Act of 1978; and Natural Gas Policy Act of 1978.

TRules implementing the legislation herein under discussion are to be issued by .
FERC by November 8, 1979, to be implemented by state regulatory authorities and
nonregulated utilities by November 8, 1980.

T6 U.S.C. § 824 (1975), Section 201 of the Federal Power Act.

tOne of the bases for Commerce Clause invocation is the fact that a utility
selling to another utility for eventual resale is interconnecting to an inter-
state transmission grid and will "affect" interstate commerce even if both the
selling and purchasing utilities are located within the same state. See F.P.C.
v. Inion Electric Co., 381 U.S. 90, reh. denied, 381 U.S. 956 (1965).
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PURPA seeks to turn this system upside down in ordér.to fufther the
Congressional intent to encourage the developmeﬁt of émall power production
facilifies, such‘as small scaie hydroelectriC«plantspu-

One aspect of this reordering is that a hydroelectric plant which mee;s
the qualific&tions set out in § 201 of PURPA, i.e., becomes a ''qualifying
facility" (hereinafter.cited as QF), could have its rates determined by a
state public utilit& commission, in spite of the fact that its sales enter
the interstate grid and are intended for resale. AlthougthERC will fe;ain
some jurisdiction by setting out the rate—making'stanaards which the st#te'
commissions will bé required to follow, the day-to-day administration of the
wholesale fate—making inQolved will fall to the states for the first time.

This contravention of traditional jurisdiction is further extended by a
provisibh in PURPA which gives FERC the discretion to exempt QF's from sub-
sfaﬁtiai portions of now-existing state and federal léw.v This exemption
aﬁthor;ty is premised on the Act's purposerf removing obstacles to the develop-
ment of small power production facilities. The exemption from certain provisions
of federal 1aw, such as parts of the Federal Power Act and the Public Utility
Holding Compény Act, serves the Congressional goal of removing the extensive
scrutiny of organizétional and financial details which accompanies governmental

regulation of power companies and acts as a substantial disincentive to alternative

UThe scope of PURPA enéompasses much more than the principles discussed in this
introduction. Even the Title II sections which provide the jurisdictional ‘
authorities discussed herein apply to facilities other than hydro; e.g., cogenerators.
For 'a complete discussion of PURPA's effects on small scale hydroelectric develop-
ment see FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL

SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law
Institate (second draft) (1979).

Vs 210 (e) (1) ‘ofv PURPA.
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energy development.w The exemption from state law, however, meets an additional
concern. Witﬁout it, the states might have an argument to the effect -that

the field of wholesale rate regulation has no longer been pre-empted and they
are tﬁerefore'free to step into the void created by the'removal of exhaustive
federél involvement, Bécause this would have the effect of subjecting QF's

to precisely the kind of utility-type regulation Congress sought to avoid, this
idea of pre-emption by.exemptign was utilized.

Although provisions exempting QF's from certain state and federal regulations
will only be implemented if FERC "determines such exemption is necessary to encour-
age . . . small power production,"x a recent FERC Staff paper on this section
states: "It is clear from the Conference Report that Congress intended the

Commission to make liberal use of its exemption autho_rity."y

3. Federal Clean Water Act

A current example of this type of coordination between federal pre-emptive
'authority and day-to-day administration by the states is found in the area of
water quality. Under the Federal Clean Water Act, aullwrily lias been conferred
upon appropriate state agehcies to monitor and enforce various aspects of

water quality. Certain state agencies have also been designated to issue § 401

W . .the examinations of the level of rates which should apply to the purchase by

the utility of the . . . small power producer's power should not be burdened

by the same examination as are utility rate applications, but rather in a less
burdensome manner. The establishment of utility type regulations over them would

act as a significant disincentive to firms interested in . . . small power production.”
Conference Manager's Report, accompanying § 210 of PURPA.

X§ 210 (d)(1) of PURPA.

ySTAFF PAPER DISCUSSING COMMISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI-
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978,
page 7; Docket No. RM79-55, Federal Energy Regulatory Commission, June 26, 1979.



~water quality certificafes and § 402 "point source'" permits. As in what is
expected to be the case with electric utility regulation‘under PURPA, in the
area of water quality, there is no dispute as to which sovereign's law applies;
the federal law applies aqd is administered by a state agency. The federal -
law establishes a minimum standard for the states to implement. Consistent
with the law of pre-emption, a state may require a higher standard,? i.e.,

a standarq which goes even further in carrying out the intent of Congress.

C. The Practical Use of Pre-emption.

The ébove discussion has detailed the legal use of the pre—emption doctrine.
The‘purpose-pf this section is to describe the docgrine in practice.

The FERC prefers that a developer comply with appropriate state permits before
applying to i§ for a license. fhe preference is grouﬁded in two rationales.
First, the FERC is aware of the federal-state relationship and the,prsiblg
political ramificationé of totally ignoring state input. Second, the‘FERC
musi, in éranting thellicense, méke a determination that it is a project.best
suited to the comprehensive dévelopment of the waterway. TﬁeAstate has an
interest in the use and Aevélopment of ‘its watercoursés and its opinion of their
developﬁent'is important to the FERC. Hence, the FERC values state ;ﬁputﬁwhere
it-is reasonable.aa Thus, the practical application of pre-emption dictates that

the hydrbglectric developer adhere to the state's legal and regulatory system.

%See Florida Lime and Avocado Growers Inc. v. Paul, 373 U.S. 132 (1963)".

38ece F.P.C. v. Oregon, 349 U.S. 435 (1955).
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With respect to PURPA,lthe federal agency, FERC, will establish the
gui&elines for rétes for sales and exchanges of power between electric
utilities and qualifying small hydroelectric projects and will prescribe
ruies fof exemptions from state and federal regulation. These standards
ana rules will be administered by state‘agencies, i.e., state public
.qtiligy.cémmissions. Accordingly, the devéiopér of a SSH project should
" be aware of the FERC standards on rates and rules on exemptions and should
know that he/she will be deéling direct}y with stége agencies.

The regulatory system which is presenfly in place with regard to clean
water williconfront the developer at the state level. 1In moét states, this
federally—conferred aﬁthority will be administered by an agency such as the -
Department of'ﬁatural Resources. These agencies will require the developer
'to meet certain watef quality sfandards, set by the state and'federai'govern—
ment and will mandate that the SSH devgloper obtain the requisite certificate

and permit, as required by the Federal Clean Water Act.
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FLOW DIAGRAM OF )
ILLINOCIS DAM REGULATION-.

OWNERSHIP ; : . .

-Does developer own or have rights to both banks and bed of waterway?
-Does developer own property, have easements or permission to backflood?
-Does developer have legal right to use of flowing water?

If yes: ' ' If no, déveloper must
J/ . obtain before developing

Is stream a public body of water, i.e., is title in the state or is
the stream subject to easement of navigation?

If yes, developer must apply If no, permit is not required
to DOT for Work-In-Water Permit : :

Will dam be either: (1) 25' or more in height and impound more than
15 acre-feet of waler, or (2) an impoundment of more than 50 acre-feet
of water and more than 6' in height?

If yes to either (1) or (2) If no, DOT permits are not
above, developer must apply to required.

DOT for construction and

operation permits. L;/////////

If yes then developer must \\\\\\Eﬂ If no
comply with any Levee Improvement
Commission, Municipal Planning
Commission, and zoning and

building requirements. These
may or may not involve permits,

Is dam site within a municipality?




VI.

VII.

VI1L.

- xii -
Is dam within a River Conservancy District, Surface Water Protection
District, or Sanitary District?

If yes, then developer must - . If no
comply with any of their : '
requirements. This may or
may not require permits.

Is préject within a Regional Port District?
-

If yes, comply with their ' If no
requirements. Developer must *
obtain permit for any construc-

tion within LO' of any navigable

waters within district

)

Will electricity from dam be sold to consumers for "public use .

It yes, dam is a public utility If no, then not subject to
subject to ICC regulations. ICC regulation.
Developer must obtain and

follow all ICC regulations.

!

Is dam located within a municipality
which has ‘adopted Article VI of the
Public Utilities Act?

If yes, dam is subject to . If no, dam is
municipal regulation of subject to
utilities rather than ‘ ICC regulation.,

ICC regulation. Utility
may appeal municipal
decisions to ICC.

| - ol
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J/ o \
IX. Once operating dam owner must obtain Operating Permit from DOT every
five years. ‘ S

X. Appeal procedure. 'All final decisions of thé DOT, the ICC or any of
the Regional Port Districts (steps II, III, VI, VII and IX above) may
be appealed to the state circuit court. The procedure is as follows:

Agency decision

Permit approved : Permit denied
Appeal to state circuit court

€ Appeal successful Appeal unsuccessful
' [dead end]

| 2N
[Next step in flow diagram]



I. ILLINOIS WATER LAW

A. The Doctrine of Riparianism

The first obstacle which every developer must confront is
_obtaining authority to utilize the bed, banks and flowing water at
the proposéd site. This necessarily involves a determination of:
(1) ownership 6f the stream -banks‘and bed and the manner of obtaining
either their title or use; and, (2) existing constraiﬁts with regard
to the use of the water.
I1linois follows the riparian theory of water law. Uﬁder
this thecry, private rights in the flowing water of a river or
stream are vested in those landowners whose lands border the river
or stream.2 Riparianism contrasts with the theory of water law that
has been adopted by a number of western states, the prior appropria-
tionAdoctrine. Under prior appropriation, the'privape right to
utilize flowing water vests in the earlier user reéardless of the
location of any land the developer might own.3
Riparianism constitutes a cost to the developer because the
right to ptilize the flowing water at the proposed site is dépendent
upon the acquisition of property interests in the abutting land‘on

both sides of the waterway. The normal procedure for obtaining such

‘1See Evans v. Merriweather, L I11. (3 Scam.) 492, 38 Am. Dec. 106 (1842).

: 2Leitch v. Sanitary Dist. of Chicago, 369 I11. L69, L73, 17 N.E.2d 3L '
(1938). . '

3See'generallz 1 Robert E. Clark, Waters and Water Rights, §51 et seq.
(1967). -




rights is for the developer to purchase or lease the requisite -

_interests from the appropriate landowners. In’ certain circumstances,
the developer may obtain the authority to acquigg abutting land by
eminent domaiﬁ.

1. Title to Stream Beds

In addition to obtaining thq<necessary interests in the
banks of a stream, the developer must bg able to utilize the
stream bed. In Illinois, a riparian owner (i.e., one who owns
land abutting a river or stream) takes title to the middle or
"thread" of the river or stream.sl This principle operates as
a legal presumption unless the seller of the real estate by the
terms of the grant, indicates clearly that there is to be a
different boundary.6 Thus the ownef of land on both sides of
1the river generally owns the bed of the stream.7 However, the

bed of a stream may be divided and conveyed just as other

huee 8.8, 16 U.5.C. §81L (1976) which permits a Federal hydroelectric
licensee to condemn land upon a showing.of a good faith but unsuccessful
effort to purchase.

SMiddleton v, Pritchard, L I11. (3 Scam.) 510, 520, 38 A.D. 112 (18L2).

6Allot v. Wilmington Light & Power Co., 288 I11. Shl, 550, 123 N.E.
731 (1919). ‘

7The People v, Economy Power Co., 241 I11. 290, 318, 89 N.E. 760 (1909),
writ of error dismissed sub nom,, Illln01s v, Economy Power Co., 234 U. S.

L97 (191L).
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property rights may be conveyed. Consequently, one pérson may
own the bank, another the shore and another the bed of a stream,
" Therefore, a developer shquld make'certain? when acquiring title,
thaf the title to the bed is ihéluded and that some previous
- owner has not divided and sold separately the rights to the bed
of the stream.

Whether a stream is navigable or non-navigable has no effectv
on the ownership of the stream bed in Illinois.9 Riparian owners
have rights to the beds of all Illinois streams whether actually
navigable or not.lo This stands in contrast to the policies of
‘many other states in which the beds: of naviéable streams are
owned by the staté in trust for the people. However, inllllinois,
‘although the beds of all rivers and streams are privately owned,
the r;ghts of riparian owners on navigable streams are subject to
a public easement of navigation.11 The significance of this
easement'isAthat‘should the state invoke its right the consequences
to the developer may be very harsh indeed. Though an improvement
in navigation by the state or Federal governmenf might result in

substantial injury to the developer's ability to generate power,

8SikesAv. Moline Consumers Co,, 293 I11. 112, 122, 127 N.E. 342 (1920).
9Leitch v, Sanitary Dist. of Chicago, 369 I1l. L69, L7L, 17 N.E.2d 3L
(1938). .

1004
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lg.-at L75.



the developer may be left without a remedy.12

| These public rights give rise to extensive regulation of

navigable ﬁaterways under both state and federal law. ‘Regulatiop

by the State of Illinois will be discussed extensively in Part II
" of this paper.13 However, it should be emphasized thét even

though a,developer owns the bed of a stream a permit must be

obtairied from the Illinoié Department of Transportation before

any work of any kind whatsoever in any river, stream-or lake may

I

he undertaken, whether the stream is navigable or not.

. 2. Title to Lake Beds

+ Up to this point, this discussion has focused'only on ownership
of stream or river beds. Many dams, however, are located at lake-
outlets., Therefore, it is necessary to .consider the ownership of
lake beds as well, The Illinois Supreme Court's treatment of
lake bed ownership has been entirely different from that of

stream beds, The title to all navigable lakes and bodies of water

'25ee 2 Robert E, Clark, Waters and Water Righta, §101.3 et sag. (1967);

gumpare People v. Metropolitan Ry. Co., 285 111. 2L6, 120 N.E. 7 1918),
appeal dismissed, 252 U.S. 573 (1920) with The People v. Economy Power Co.,
251 IIT. 290, B9 N.E. 760 (1909), writ of error dismissed sub nom. I1linois
v. Economy Power Co., 23L U.S. 497 (191L4). /

Lkor an extensive discussion on what the federal regulations are see
the Energy Law Institute report: P. Brown & T. Buxton, Federal Legal
" Obstacles and Incentives to the Development of the Small Scale Hydroelectric
Potential of the Nineteen Northeastern United States, DOE Contract #ET-78-5-
02-493L (January 30, 1979). -

h111, Ann. Stat. ¢h. 19, §65 (Smith-Hurd Com. Supp. 1979). Permit™ -
requirements will be discussed extensively in Part. II of this paper.



within the State of Illinois is vested in the state in trust
for the people.15 For pufposes gf lake bed ownership navigability
is to be .determined at the time Illinois was admitted to the Union.16
If at that time an inland lake was navigable, without improvément,
the title to the bed of the lake is vested in the state in trust
for all the people.17

In separate opinions the court has also held that the waters
and bedsrof lakes which have been meandered on the U.S. Government
survey'maps are held by the stgte in trust for all the people, for
fishing, boating and similar pur-poses.18 A "meander line" is a
line drawn on a survey map indicating the appr;ximate'location
of the water’'s edge. It was ﬁsed by the go&ernment surveyors to
estimate.the actual acreage of dry 1ahd in a parcel which had a
waéercourse for a boundary. The Illinois Supreme Court has
interpretgd the use of a meander line by the surveyors to mean
that the body of water was of a significant size and theréfore
navigable.19 Hence, the'beds of all lakes which are meandered

on the U.S. Government survey maps are held in trust for the

5W11ton v, VanHessen, 249 111, 182, 188, 9, N.E. 134 (1911)
16State of Illinois v. New, 280 I11. 393, 399, 117 N.E. 597 (1917)
1714,

18

Fuller v. Shedd, 161 I11. 462, 193, LbL N.E. 286 (1896).

l9Wilton‘_v. VanHessen, 249 I11. 182, 189, L4 N.E. 134 (1911).




people whether they are actually navigable or not.20 Where a

lake or pond is not navigable and has never been meandered by the
Federal government, which has surveyed gnd:sold the land as though
no body éf water were there, the purchasers from. the:government
own the bed of the lake or pond and are e;titled to the exclusive
possession of the portions aned by them.214vThus,if a lake is
navigable and/or meandered on the government survey it is owned by
the state and the use of the lake.ggd will be subject to state
regulation., However, if the lake is non-navigable and not
meéndered, the bed is privately owned and 'is not subject to

state regulation. - . g

Navigability Defincd

The distinction between navigable and non-navigable water-
courses is impdrtant not only in determining whether a stream or
lake is subject to the public easement of navigation but also because
many of the statutes regulating dams.-apply only to navigable
waterways. oo : - Co

The English common law defined na&igable waters as those

waters which were affected by the ebb and flow of the tide.2

223chulte v. Warren, 218 T1l. 108, 118, 75 N.E. 783 (1905). =




This test is obviously unacceptable for use by the inland

United States and therefore phe courts in those states developed
various navigable-in-fact tests. ‘One'such‘test, the saw-log test
of navigability, is used by many states as well as the Federal

23

government. ~ _ Essentially, under this test if a stream is large
enough to float a log to a mill.then it is considered navigable.
The Illinois Supreme Court, however, speqifically rejected
the saw-log test of naviga’bility.2h In Illinois, the fact that
fishermen and hunters can-traverse a stream in small boats does
not render a stream navigable;25- Nor do artificiallimprovements
.make a non-navigable waterway navigable for the purrose of
determining riparian rights.26 Such would constitufe a taking
.of private property for public use without just compensa-
tion.27~ A stream is not deemed navigable if it is only capable
of cérrying commerce once a year during the two to four weeks of
" spring floods.28
In Illinoié, to be navigable, a stream must, in its ordinary
and natural condition, furnish a common passagc capable of

carrying commerce of practical utility to the public in the

customary mode in which such commerce is conducted by water.29

23Connecticut Light and Power Co., 9 FPS 606 (1976), aff'd. Connecticut
Light and Power Co. v. FPC, 557 F.2d 3L9 (1st Cir. 1977).

2L

Schulte v. Warren, 218 Il1l. 108, 118,75 N.E. 783 (1905).

e

26The People v. Economy Power Co., 2h1 I1l. 290, 324, 89 N.E. 760 (1909).
27

2814, at 332.

29Sanitary District v. Boening, 267 I11. 118, 126, 107 N.E. 810 (1915).

Id.




To be navigable the water must be of sufficient depth'to afford
30

a channel for useful -commerce. It must be of commoﬁ or public
use for the carriage of boats and lighters, and of bearing up and
floating vessels fof<the transportation of propertybconducted by
the agency of man.31

Thus, it appears that the Il1linois common 1éy.definition of
navigability is narrow enough so that many, or at least some,
watercourses whiéh are capable of producing hydroglectric power
may be considerea non—navigable. Development gf sites on such
non-navigable streams ﬁoﬁld be somewhat simpler because the
developer would not have to comply with those statutory reyuire-
ments pertéining to navigable waterways (e.g., a work-in-water
permit would not be necessary).

As was mentioned above, the Illinois definition of navigability
is narrower than the federal definitionf The two tests sﬁould
not be confused. Even though a site is located on a non-navigable
stream according to the Illinois definition, the stream will very
likely be navigable according to the very broad federal definition.32

Therefore while the developer may éscape some state regulation the

federal regulations must still be complied with.33

30Schulte v, Warren, 218 I11. 108, 119, 75 N.E. 783 (1905).

31 : v
The People v. Economy Power Co., 241 I11. 290, 332, 89 N.E. 760 (1909).

32
Connecticut Light and Power Co., 9 FPS 606 (1976), aff'd. Connecticut _

Light and Power. Co. V. FPC, 557 F.2d 349 (1st Cir. 1977).

33Supra note 13



L. Use of the Water

The basic law of riparian rights in Illinois is enumerated

3k

in the leading'case of Evans v. Merriweather. Evans and

Merriweather each owned a mill on a small stream. Both uséd tﬁe
water of the stream to generate steam power. Under normal
conditions there was more than enough water to operate both mills,
However, during one particular year there was a drought which
resulted in there not being enough water éo run either mill all

of the the time. Evans, the upstream owner, built a dam across

the stream and used all of the water himself. Merriweathef brought
a suit at law for damages for obstructing and diverting a water-
course and obtained a judgment which was sustained on appeal.

The court laid down the followiﬁg principles in its opinion:

1) Water floﬁs'in its natural course and having taken a
certain course cannof be diverted, so that all through-whose lands
it naturally flows may enjoy the privilege of using it. Thé
property in the water is not a property right in the fluid itself
but is a right to the impetus or flow of the water which is

35

dependent on the ownership of riparian land. This is, essentially,

what is known as the natural flow doctrine. Mere priority of
36

appropriation of running water confers no exclusive right.

.34

35;_d_._at LoL.

%q.

Evans v, Merriweather, L I11. 492, 38 Am. Dec. 106 (1842).




- him as is consistent with a valuable benefit to himself.

-10-

2) This doctrine is témpered by allowing for a reasonable
use of the water. Each riparian proprietor is bound to use‘tbe

running water so as to do. as little injury to those bglow or above

37

3) Water uses are divided into twb categories: artificial

and natural, Natural uses are those that are absolutely essential

. to human existence such as drinking purposes, household wants, and

-water for cattle or stock. For Lhese uses the upper riparian may

use all -of the water in a stream, if necessary, to supply his

natural wants, even if it results'in'there being no water left for
the lower riparians. Artificial uses, on the other hand, are those
which provide for the riparian's comfort and increase his préspe;ity
such as industrial and agricultural uses. Where the stream is smali,v'
and does not furnish sufficient wate; to supply the n#tﬁfai'wants -
of the different proprietors living on it, none of the proprietors
can use the water for artificial uses.38 Whefe'the wates of a
stream is not needed to supply natural wants, and there is notv
sufficient water for each proprieﬁor.to carry on his manufacturing
purposes, no propfietor has a right to use all of the water; all
have a right to share in its benefit, and an action will lie against

a party who directs or consumes the whole of the stréam.39

37

*1a.

Id. at L9S.

391d. at L96.
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i) Reasonable use is a question of fact which will vary from
case to case. For this reason the court refused to formulate a rule
governing reasonable use but Aecided that it must be left to the
jury to determine whether the party complained of has used, under
all the circumstances, more than his just proportion of the water.bo

From this statement of basic riparian law, it appears to be‘
fairly clear that using water to produce hydroelectric power is
an artificial use, at least if you are planning to sell'the'power
or use it for anything other than your own personal household use.
Unfortunatg%y, the court's definition of reasonable use in Evans v,
Merriweathér does not lend itself to predictability. To obtain a
better id?a 6f what cqngtitutes.a reasonaﬁle use it is necessary

to look at subsequent cases.

Plumleigh v. Dawsunbl involved a suit by a lower ripariah

tra o d

against the upper riparian for diversion of three-fourths of the
stream's natural flow to proddpe water power to run the upper
riparian;s mill, The flow diverted was then returned to the stream
at a point below the plaintiff-lower riparian's land. Enough water
still pa#sed through the natural channel for agricultural and
domestic purposes and the plaintiff was ﬁnable to show‘any actual
damagé. The court decided that no special damages need be shown

i

to recover for a diversion.h2 However, the recovery would be only

bo&
L1

L2

6 111, (1 Gilm.) Shh, L1 Am. Dec. 199 (18LL).

Id. at 551.
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for nominal damages to protect the plaintiff's right to the water
against a prescriptive easement by the defendant.h3 Presumably

the plaintiff could not enjoin the diversion without showing actual
damage. |

In reaching its decision the court held the following:

1) Every riparian proprietor has an undoubted right to uée a
wgtercourse for hydraulic purposes so 1ong as s/he does not injure
another riparian proprietor.Ml

2) Thé water power to which a riparian proprietor is entitled,
consists in the fall of the stream, when in its natural state,‘as
it pasées through the riparian's land, or along the boundary of it,
Ls

and the water must pass from the land in.its accustomed channel.

3) Property rights in water are indivisable, and all riparian

_'proprietors are entitled to an equality of rights therein. They

must use it as an entire stream, in its natural channel,‘and there
can be no severence into parts for hydraulic purposes without
consent.hé

L) An upper riparian proprietor may erect a dam and hydraulic
wérks, and use the whole stream to propel the mill, if the‘water
is permitted to flow in its accustomed channel to the land of the

L7

lower proprietor.

b3gg,
by

b5y

L6
L7

1d.

Id. at 552.
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L8

In Fink v. Board of Trustees of Southern Illinois Univ. ,

- a huch more recent case involving an injunction against a dam, the
.court used a balancing test to determine reasonable use. The
plaintiffs brought suit to enjoin construction of a dam upstream
~on an intermittent watercourse which flowed past their property.
TheAdefendant had placed a dam across one branch of the watercourse
to impound a lake. The lake water was to be used for heating and
cooling and recreallon purposes. ''he only complaint concerning
the dam was that it would reduce the flow of water through
plaintiff's property. The dam would impound water on one of two
branches of the watercourse and only such quantities from that
soufce as go over the spillway would flow past plaintiff's land.
In addition, the court found that the plaintiff did not use the
‘water fof drinking or houschold purpuses. The court held that
where, as in this case, the loss, if any, to plaintiffs by any
decrease in the flow was minimal and the benefits to defendant
from construction of the dam were substantial, a refusal to enjoin
éonstructi?n of the dam was p;oper.

In conc}usion, it appears from this recent case that Illinois
has adopted a balancing test tohapportion competing rights to the
use of water for artificial purposes from the same watercoursé.
Thus, the riparian hydroelectric developer has the right to use

the water for hydroelectric power so long as his use does not

L8

L914. at 2u2.

71 I11. App. 2d 276, 218 N.E. 2d 24O (1966).
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unreasonably interfere with another riparian's artificial use.
The reasonableness of the use is to be determined by a jury, but
generally unless there is actual damage and interference with
another riparian's use the developer does not ﬁave to fear an
injunction. Even when there are actual damages the developer.
need only be concerned about an injunctibnﬁif: the damages are
of a nature whiéh cannot be adequately compensated for in a suit
at 1aﬁ such as monetary payment. In such a case the court will
afford relief by injunction, but lawful and useful business may
.not be stopped on account of trifling or imaginary annoyances
which do not constitute real injury.SO Of course, the dam, which

is an artificial use, may never interfere with another riparian's

natural use, This is prima facie unreasonable and an injunction

would be proper.51

B. Liability of Dam Owner
i. Backflooding
After acquiring the rights to use the water, the banks, and
bed of the stream, the deveioper must be concerned with backflooding
or ponding of water. Many states have mill dam acts which permit
a dam owner to backflood land not his own upon payment of damages,

without fear of a court injunction. Illinois, however, has

0Clark v. Linday Light and Chemical Co., 31 T11. App. 316, 93 N.E. 2d
Lh1, LL3 (1950).

51Evans v. Merriweather, L I11. 492, 495, 38 Am. Dec. 106 (1842).
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repealed its mill dam act.52 Therefore, under the common law,

in order to continuously or repeatedly flood land to create a pond,
reservoir or lake behind a dam, the developer must own either the
land, or an easement, or have a contract (E;E;’ permission) to
flood the land, Everyone has a fight to construct a mill dam upon
their land, provided they do no injury to another thereby, but they

-have no right to interfere with their neighbor's rights and

s

privileges, or tb set back the waters of a stream one foot upon
thei% neighbor's iand, unless they have so long enjoyed the

brivilege as to have obtained a préscriptive right to do so.53
Anytime a dam does backflood another's land the owner is liable

Sk

for damages. Under certain circumstances (i.e., continued

nuisance) én injunction may issue to have ‘the dam removed.55

In many cases Jdam developers will be.buying old mill dams
and retro-fitting them for the generation of hydroelectric power.
In such cases the backflooding rights may have been already
acquired by the previqus dam owner through prescription. Bﬁt,
a prescriptive right to flood the lands of another can only arise

where the lands have been flooded for a period of 20 years or

more, and where the flboding was adverse and uninterrupted and

52111. Ann. Stat. ch. 92,§1 - 11 (Smith-Hurd 1966).
53H111 v. Ward, 7 I11. (2 Gilm.) 285, 298 (18L45).
5h :

Stout v. McAdams, 3 I1l. (2 Scam.) 67, 69, 33 Am. Dec. LL1 (1839).

55ee Deterding v. Central I11l. Public Service Co., 231 I11. App. 5L2
(1923), affirmed 313 I1l. 562, 1L5 N.E. 165 (192L).
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- 5
took place with the knowledge and acquiescence of the landowner,

2. Dam Breach
There is only one case in I1linois c¢case law dealing directly

57 In that case the'defendants

with liability for dam breach,
built a dam across a small creek for the purpose of making a lake
for gathering ide, fishing and boating. The dam gave way and
flooded plaintiff's land, damaging his crop. The plaintiff
contended that the defendants were negligent, either in the
construction or in the maintenance of the dam and that the injury
was the result of such negligence. After judgment for the plaintiffs,
the defendants appealed on the ground that the plaintiffs had not
proved any actual acts of negligehce by the defendants nor had they
proved what caused the dam to give way. The court stated the
following:

It is not denied that the dam gave way. The

presumption is, then, that it was not maintained

as it should have been. It was built for appellant's

sole profit, and it was their duty to maintain it so

that others would not be injured by it. ‘“heir

[plaintifts'] right of recovery does not depend

upon their ability to specity or prove what mistake

or insufficiency in thgsconstruction of the dam

caused it to give way.

The defendants were held liable for the damage. In general, a

person who diverts or restrains any flow of water must provide

56
57
58

Wills v. Babb, 222 111, 95, 106, 78 N.E. L2 (1906).

Whiteside v. Collier, 100 I1l. App. 611 (1901).

Id. at 613.
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against the coﬁsequences of .unusually heavy rainfall (a 100 year
flood) énd iétliable for damages caused by failure to make such
provision.59 A railroad could not escape liability for floodihg
plaintiff's lands as a result of making changes in an ehbankment
dbstructiné,the natural flow of Qater, on the grounds that the

rainfalls which caused the overfiow were an éct of God, because

the railroad was guilty of negligence in that it failed to
B 60

anticipate the aftfects on the empankment of normal raihfall.
Thué it appears that unleés dam breach or backflooding was

cgused by a reasonably unforeseeable act of.Goq and the dam OWnef

is able to prove that he was not negligent then s/he will be held

liable for all damage which results from the breach or backflooding.

59Miller" v, Mobile & Ohio R. Co., 265 I1l. App. Llk, 418 (1932).
%04, S - ?
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DIRECT REGULATION

Hydroelectric dams are not directly regulated by the state ofllllinois
as individual entities. However, Illinois directly regulates the con-
struction and operation of dams in general. In addition, lllinois
regulates all public utili£ies. Taken together, these regulatory
activities constitute the major and most important state authorities
affecting small scale hydroelectric development. In addition, munici-
palities, water districts, and counties also have certain powers over

the use of water and watercourses within their jurisdiction. These

authorities may directly affect the development of small scale hydro-

electric power.

A. Dam Regulation - The Department of TrabSpgrtation

The Illinois Department of Transportation (DOT) has general
jurisdiction énd supervision over all rivers and lakes in which the
State of Illinois or the people of the state have anyléights or
interests.61 In addition the DOT has been given broad authofity to
exe:ciée the state's police power to regulate the water levels and
carrying capacity of all streams of the state pegardiess of ownership
to préserve the fish and other aquatic life in the stream and to.
safeguard the health of the community.62 Under this statute it is
unlawful for any person, persons, corporations, counties, cities,
municipalities, or‘other agencieé to make any fill, deposit, or

encroachment in, deposit or placement of felled or trimmed woody

61Ill. Ann. Stat. ch. 19, §52 (Smith-Hurd 1972).
6222; at § 70,
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plant upon or along the banks, or erect any bridges over any of the
streams of this state, until plans, profiles and specifications and
other data which may be required, have been first filed with the DOT

63

and a written permit received. "The DOT is also authorized, in

case of existing dams, to require that they be maintained in a proper
state of repair, and at a height for proper control of water levels

in the disposal of flood waters, as well as at normal stages,land for
such purposes to require changes andvmodifications in dams and to
compel the inétallation of fishways in dams wherever deemed necessary;
6L

as. recommended by the Illinois Department of Conservation.

1. Permitting Procedure

In accordance with and under the authority of the above

65

statute, the DOT Division of Water Resources (DWR) has issued

regulations entitled YInterim Dam Operation and Construction
Rules."66 As the title indicates, these regulations are only
temporaryf Permanent regulations will be issued in the fall of

67

1975. Although there probably will be changes in the interim

634,

6hId{

6514,

I1linois Depértment of Transportation, Division of Water Resources,

‘Rules and Regulations, Part 80L, Interim Dam Operation and Construction Rules
(Amended May 18, 1979). These may be obtained free from DOT/DWR at 2300 South

Dirksen Parkway, Springfield, I11., 6276L.

67Telephone conversation with Ms. Cheryl Sylvester, Assistant Chief
Counsel, Dept. of Transp,, Div. of Water Resources, June 18, 1979.

i
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rules, a discussion of the basic requirements and~permits is
useful to provide some ihdication of what is involved in licensing
~a dam. o

Ihe interim rules cover: permit.guidelines and procedures
for construction and reconstruction of dams; permit guidelines
for operation of safe dams; emergency procedures for dams that have
been inspected and found to be high hazard dams; and procedures
‘and guidelines for provisional permits to operate -dams while
necessary.safety repairs are being~made. Under these regulations
two permits‘are required: (1) a construction permit (includes
reconstruction); and (2) an operation permit; These permit require-
ments apply only to dams which (1) are twenty-five feet or more
in height or (2) have an impounding capacity of fifty acre-feet
or more. Not‘included are barriers which‘are six feet or less
in height, regardiess of storage capacity, and barriers which
have a storage capacify at maximum water storage elevatioq of
fifteen acre-feet or less, regardless of height.68 The owner of
a dam or propbsed dam which is larger than.the above minimum size
requirements mﬁst apply to the DOT/DWR for a Construction Permit
to construct or reconstruct each dam and appurtenant works. which
impounds or diverts water.69, Once the permit is granted, the
developer must notify DWR immediately if any changés in the

construction schedule are made.70 Effective January 1, 1980 the

68 Supra note 66, at §80L.03.

69.Illinois Department of Tfansportation, Division of Water Resources, Part
80L, Interim Dam Operation and Construction Rules (Amended May 18, 1979).

" 14.  80L.05.




-21-

oeher of a new or existing dam meeting the size requirements must
appiy to ﬁWR.for an Operating,Permit to operate each new or
existing dam ahd appurtenant works which impounds or diverts
wétér;7l' Pefeeﬂs proposing to build new. dams Muet obtain
‘operaﬂing permits prior to filling operations.72 All operating
permits expire five years after the date of initial iésuance, and
must be renewed by the owner of the dam. >

The U.S. Army Corps of Engineers' "Recommended Guidelines
forAsefety Inspection.of Dams, " a.copy of which may be obtained
from DWR, is the basis of DWR's review and approval of the
structural and founaation'deSign requifements as well as the
hydrologic andﬂhydraﬁiic desigh requirements of dams.subject to
L.

these rules,

‘a. Couslruction Permit

Aﬁplication for a construction permit must be made on

75

vforms brovided by DWR. The appiication must include inter
alia: (a) certification by a professional engineer; (b) com-
putations of all engineering aspecfs of tﬁe dam and spillﬁays
iﬁcluding an assessment of the threat to life and property

'in the event of failure; (c) time schedule for construction

of the dam (applicant must notify DWR immediately if any

§ 80L.06.

§ 80L.0L.
§ 804 .05
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Id.

Id.

Id'
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changes of schedule are made); (d) "as built" plans and
specifications; (e) an authorization to DWR to enter upon
the dam property, in the event that the dam is found to be
in immediate danger of failure, if DWR finds it necessary to
act to prevent or alleviate dam burst damage; and (f) an
agreement to compensate DWR for costs reasonably incurred by
such emergency action.7

Operating Permits

All applications for operating permits shall bhe made on
forms provided by DWR and shall include the following: (a) for
existing dams, a report by an Illinois registered engineer,
assessing the saféty or deficiency of the dam; (b) details of
the maintenance program to be carried out on the dam and
appurténant works; (c) documentation of financial capability
to adcquatcly opcratc and maintain the dam in safc éondition;
(d) authorization to DWR to enter dam property to prevent or
alleviate dam burst damage il necessary and agreement to
cémpensate DWR for costs reasonably incurred by the emergency
action; and (e) for existing dams, computations for a dam.burst
wave analysis.'?7 The applicant can meet thé financial
responsibility requirement by showing that s/he can obtain'
within‘ten days funds in the amount required to safely breach

78

the dam. If the applicant does not adequately demonstrate

§8O)—l.07.
§80L.,06.
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financial capability, DWR méy request the applicant to post
a performance bond. The amount ofrthe bond will be the amount
which ﬁould be required to séfely breach the dém if the
condition of the dam became a.threat to life and property.
However; should the cost of repair to place the dam in a
safe condition be less than the cost of breaching, thev
performance bond will be used to repair rather than breaéh.79
In addition, once licensed and oéerating, the dam owner
must conduct, at her/his own expense, an annual inspection by
an Illiﬁois registered proféssiona14engineer in accordance with
these rules. The report pf the inspectidn must then be
submitted to DWR stating that the dam is safe, or specifying
deficiencies found, and remedial measures necessary td render
Ithe dam safe. If there.are serious deficiencies, DWR will
rescind the standgrd perhit and may issue inétead a provisional
permit if ﬁhe owner indicates a willingness to correct specified
deficiencies. These must then be remedied according to a
submitted time schedule and if not the provisional permit
will be revoked as well and the dam}could be dewatered, or

breached.80
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Fishladder Clearance

As mentioned above this statute also authorizes the DOT
to compel the installation of fishways in dams;wherever
deemed neceséary, as recommended by the Illinois Department
of Conserva'tion.B1 Fishways are not mentioned anywheré else
in the Illinois statutes. When contacted the DOT indicated
that fishladders have never been required because the
Department of Conservation does not believe that they are
effective.82 However, should one ever be .required it.would

83

be paid for by the dam developer. Clearance for the
fishladder requirement is obtained from the Department of
Conservation by'DOT as part of the ndrmal processing of a
construction permit. The dam developer is not required to
file any special applications regarding fishways or to contact
8L

the Department of Conservation him/herself.

Work-in-Water Permit

In addition to the dam operating and construction permits
described above, the DOT also requires a permit to fill or
deposit material or to build or commence the building of any

wharf, pier, breakwater, bulkhead "or any other ‘structure or

do any work of .any kind" in any public bodies of water.8

1111, Ann. Stat. ch. 19, §70 (Smith-Hurd 1972).

82SuEra note 67.

P14,
8hId.

85

I11. Ann.

Stat. ch. 19, §65 (Smith-Hurd Cum. Supp. 1979)..
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Public bodies of water under this section include:

all open public streams and lakes capable of being
navigated by watercraft, in whole.or in part, for
commercial uses and purposes, and all lakes,
rivers and streams which in their natural condi-
tion were capable of being improved and made

~ navigable, or that are connected with or
discharged their waters into navigable lakes
or rivers within, or upon the borders of the
State of Illinois, together with all bayous,
sloughs, backwaters, and submerged lands that
are open to the main channel or body of water
and directly accesslble thereto.

It is necessary to note that the ianguage of this section
includes waters which would not be included under the I1linois
common iaw definition of public waters. Hoﬁever, in conversa-
tions with DOT, department officials have indicated that ihey
believe that under this section DOT's authority only extends
as far as the common law défiﬁitiou of publie waters. The
common law definition includes all navigabie streams and lakes -
as well as meandered lakes. DOT believes that the language
in the statute extending their apthority to’include waters
navigable wheﬂ'improved is unconstitu’pional.87 However, this
has not been testéd in court as of this'writing. The permit .

88

required under this section is called a work-in-water permit

- and essentially protects the state's interest in navigation.89

The developer constructing on any of the applicable waters

must submit plans, profiles and specifications to the DOT.

87Su2ra~ note 67.

88

Id.

9111. Ann. Stat. ch. 19, § 70 (Smith-Hurd 1972).
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The DOT shall then issue a permit if such proposed use shall
not interfere with navigation.90

It should be emphasized that the work-in-water permit
and the construction and operating permits do not always
overlap., I1f the dam is not located on a.public body of water
as defined by the statute it will not require a work-in-water
permit although it may need construction and opérating permits
because of its size. Un the othér hand, 1f the dam 1ls swall it
may not need construction and operating permits but it may be
located on a public body of water, therefore necessitating
"a work-in-water perhit. The developer should cﬁeck with DOT

to be certain which permits arc required.

Public Utility Regulation - The Illinois Commerce Commission

The other major group of regulations which may have a significant
impact on the development of small scale hydroelectric power are those
regulations governing public utilities. In I11inois the entity which
has regulatory authority over public utilities is the Illinois
Commerce Commission (ICC).91‘ It replaces the PublicﬁUtilities

Commission, which no longer exists. The ICC has general supervision-

"of all public utilities.92 This-supervision is very far reaching,

It includes the manner and method in which the business is conducted,

as well as the general‘gondition; franchises, capitalization, rates,

90

Id.

9
92

1111. Ann. Stat. ch. 111 2/3, §1 - 95 (Smith-Hurd 1966).

Id, §8 (Smith-Hurd Cum. Supp. 1979).
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and other charges of the utility, and the manher in which their
plants, equipmeﬁt and other propérty are managed, conducted and
operated, not only with respect to the adequacy, security and
accommodation afforded by their service but also with respect to

93 If small dam

their compliance with the Public Utilities Act.
developers are subject to the ICC's authority, compliance with this
exteﬁsive regulation could.be very expensive. It may be brohibitive
for small scale hydroelectric development. However, one advantage
to being a public utility is that ﬁnder certain circumstances a public
"utility may be grantea the power of eminent domain by the state.9b
- fhe threshold question to be answered, then, is what makes a particular

business a public utility?

1. Public Utility Defined

The Public Utilities Act defines a public utility as:

every corporation, company, association, joint
stock company or association, firm, partnership
or individual, . . . that owns, controls, operates
or manages, within this state, directly or in-
directly, for public use, any plant, equipment
or property used or to be used for or in connec-
“tion with, or owns or controls any franchise,
license, permit or right to engage in: . . .
the production, storage, transmission, sale,
delivery or .furnishing of heat, cold, light,
power, electricity or water, 5

"Public utility" does not include any municipal corporations

owned by any political subdivisions of the state, nor does it

931d.

9hId. §6.3 (Smith-Hurd 1966).

9512; §10.3 (Smith-Hurd Cum. - Supp. 1979).
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include electric cooperatives.

This very broad definition appears po cover practically
anyone who produces electricity. However, the scope of the
definition is considerably narrowed by the requirement that the
power produced‘mu§t be for "public use." This "public use"
requirement is the basis of the ICC's jurisdiction since the
purpose,&f the Public Utilities Act is to bring under control

‘ of the public, for thc common good, property applied to a public
use in which the pubiic has an interest. Tbe.owner of such B |
property must submit to being controlled by the public to the

extent of its interest as long as sﬁch public use is maintained.97
The important distinction, thus, is betweén‘public and non-
public uses. To constitute a public uée all persons must have
an equal right to use the utility. The use must be in common and
upon the same ﬁerms, however few the number who avail themselves

V of it.98

While'thc use must concern‘the putlic as distingnished
from an individual or any particular numﬁer,uf individuals, the
use of the utility need no£ extend to the whole public or
political subdivision bﬁt may be confined to a particular district

and still be public.99

N

97
- (1929).

Palmyra Tel. Co. v. Modesto Tel. Co., 336 I11. 158, 16k, 167 N.E. 860
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Applying this principle, the Illinois Supreme Court held
that a gas company which sold natural gas to selected industrial
customers and to public utilities fo} resale to the public, but
did not create the impression that it was holding itself out to

. serve gas to the general public, was not a "public utility."loo
The court based its decision on two main points: (1) The public

" interest was proteéted by the-regulation of the public ntilities
which resold the gas; and, (2) the fact tha£ the gas company had
refused service to other industrial applicants indiéatéd that it
was not holding out its services to the general public.101 The
mere fact that a product'sold by a compahy is of the sort
ordinérily sold by public utilities does not of itself render
the company a public utility.lo2 In order that the property owned
by a person should be affected by a public use, all persons must
have an equal right to the service, and it is the right of public
use rather than the extent to which an instrumentality is in
effectife use that determines whether or'not the instrumentality
is a public utility.103

.It appears from the cases that the dedication to public use

is, to some extent, in the control of the company, and is

100Mississippi River Fuel Corp. v. Illinois Commerce Commission, 1 I11. 2d
509, 116 N.E. 2d 394, 399 (19L1).

101Id.

10214, at 398.
103

South Suburban Motor Coach Co. V. Levin, 269 I1l. App. 323 (1933).
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" determined by the company's actions and its stated purpose in
its articlés of iﬁcorporation. For example, in the above case,
where the articles of incorporation of a gas company declared
that the company was not to be a public utility corporation, the
court held that the ICC could not require it to act, against its

104 The

incorporated powers and authority, as a public utility.
rompany had also not held itself out as supplying gas to anyone
willing to pay for it, but had limited itself to specitic
industrial and utility customers. The court~s£ated that since
sales to industrial customers are always by special contracts,
entered into after negofiations,with the customer and the contracts
. vary as to terms and conditions, Lhis type of sale was not to the
general public and hence was not a public use.los‘
Thus a small scale hydroelectric corporation may gontrol to
some extent whether or not it will be subject to ICC authority
by the way it defines its purpose in its articles'gf incorporation
and by the type of customers and sales agreements into which the
corporation enters.
Ih most circumstances, however, a small scale hydroelectric

facility which constitutes the entire business of a corporation

and which sells to a very few industrial companies or to a public

10 hMlsmss:ppl River Fuel Corp. v. 1111n01s Commerce Commission, 1 I11,
2d 509, 116 N.E. 2d 39L, 397 (19L1).

105;9; at 398.
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utility for resale will not be regarded as a public utility.106
In most cases, unless the power of eminent domain‘is.absolutely
essential to the implementation of the project, it will be to the
advantage of small.scale hydroelectric development not to be
considered a public utility since the developer will escape the
myriad regulat&ry requirements of the ICC. Therefore, a broader
and more clearly defined definition of a public utiiity company. such
as that used in New Hampshire is not recommended here. In New
Hampshire, in order to be considered a sﬁall power producer, ‘the
developer ma& not sell electricity to more than three consumers.107
Only public utilities may do so., In Illinois, on the other hand,
the gas company discussed above was selling to eighteen consumers
‘but was not a public utility because itAhad not dedicated itself,
by its actions, to a public use. The public uée defihition of
public utility used in I1linois allows more flieiibility than the
strict numerical limitation definitioﬁ used in New Hampshire.
This flexibility, in turn, is an incentive to small scale hydro-
electric development because, on the one hand, without the numerical
limitation the small dam developer has a much larger potential
market for his product without the costs that wouid be incurred
by having to éomply with public utility regulation. On
the other hand, if eminent domain is essential to develop

a particular site the deveioper may be able to-get a

106Telephone conversation with Michael Ginsberg, Assistant Chief Counsel,
Illinois Commerce Commission, June 12, 1979.

1071978 N.H. Laws enacting N.H. Rev. Stat. Ann. ch. 362-A:2-a, as amended
by H.B. 771 of 1979.
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public utility classification and the power of eminent domain
by dedicating the company to public use.

If the dam developer has not sought public utility designation,
and theretore has not contacled Lhe ICE, the dcveloper who is nnt
clearly a public utility will usually not have any contact with
the. ICC unless and until another elcctric company files a complaint
with the ICC alleging that the dam'developer is infringing on its

»lfranchise area.108 Upon the filing of.a complgint the commission
will serve a copy-éf the complaint upon the person or corporation
complained of, whiéh will Dbe accompanied by a notice requiring
that the complaint be satisfied and answered within a reasonable
time or by a notice fixing a time ana place where a hearing will
take place to settle the complaint.109 After administrative
remedies are exhausted, the rulings of the ICC may be appealed to

110

a court of law.

2. Powers of Illinois Commerce Commission

Once it hés been determined that a business engaged in
producing and selling electricity is a public utility subject to
ICC supervision it must meet all the requirements of the ICC.
The most important requirements are discussed briefly below;

The deveioper found to be a public utility is advised to obtain

and carefully follow all ICC regulations.

1OBSuEra note 106.

109711, ann. Stat. ch. 111 2/3, §68 (Smith-Hurd 1966).

1lold. §72 £Smith-Hurd Cum. Supp. 1979).
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The ICC superviseé the management and manner of busingss of
all public utilities. It keeps informed of the manner of plant and
facility construction, maintenance and operation. This supervision
includes ahy non-public utility business carried on by bublic
utilities if such non-public utility business affects any provisions
under the Public Utilities Act.111 The ICC may hold hearings,
adopt reasonable rules and fegulations and recommend necessary

.1egislation.112 A1l proceedings and documents are public records.

113

‘The ICC requires a uniform system of accounts to be kept by

11k Forms required by the ICC shall show income,

'a public utility.
émounts due, revenues, and revenue sources. Expenses for new
" construction, extensions and édditions shall be clearly
distinguished.115
The ICC réquires public utilities to file schedules of rates
and .charges and may hold public hearings to determine their
:eason‘ableneés.116 No service may be- undertaken gy a public
utility until schedules of rates and any agreements with other
puﬁlic utilities relating to service or products'have been filed

with the ICC.ll7 Rate changes are also regulated by the ICC, which

114, s,

11274,

4

1ihry, 511 (1966).

11514, s13.

12614, §§32, 33 and 3b. .

714, 533, 3L and 35.
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requires thirty days notice to the commission and the‘public
of such changes.l'18
The ICC may, afte; a hearing, determine the reasonableness,
sufficiency, saféty, adequacy and justness of public utility
business rules and regulations, service methods_and practices and

119 The LCC also regulates the

equipment and facility conditions.
abandonment, discontinuance, sale, lease and transfer of scrvice
120 . s : .
dreds, The ICC may rcgulate or raequire addifieoms, expansians,
repairs and changes in existing public utility facilities and
— 121 . . . ‘
services. - It may determine and fix service standards and
. i i o 122
carry out inspections of public utility property. The ICC
shall require certificates of public convenience and necessity
of all public utilities to transact business or construct gen-
. S k! e . .
eration facilities. A certificate of public convenience and
necessity does not grant the holder a monopoly or an exclusive
- . . . 124 :
privilege, immunity or franchise. The ICC may regulate and re-
quire the installation of safety devices on public utility facil-

ities.125

36 (Smith-Hurd Cum. Supp. 1979).
49 (1966).

49a (Smith-Hurd Cum. Supp. 1979).
50 (1966).

54 (Smith-Hurd Cum. Supp. 1979).

56 (1966).

6). (Smith-Hurd Cum. Supp. 1979).
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A1l public utilities may exercise condemnation powers, subject
to the eminent domain statutes in Chapter 47 of the Illinois
Revised Statutes.126

Obviously, complying with these numerous ICCAregulationé would
increasg a small power producer's costs considerably. Therefore,

it is to the small power producer's advantage not to be classified

a public utility.

~1d.

3. Electric Suppliers Act
In addition to thé Public Utilities Act, I1linois has also
' enacted the Electric Suppliers Act.127 Under the act electric
suppliers may contract to determine respectiVe service areas for
each in ordef to minimize disputes and a&oid duplication of
facilities and services.128 An electric supplier is defined as
an electric cooperative or public utility which furnishes electfic
'service.129 Thus, a small power producer who is considered a
public utility is subject to this act. The ICC must approve.
proposed additions to service areas and shall adjudicate disputes
related to franchise areas.130 The ICC also promulgates rules
and regulations and hears‘comp&aints of inadequate service.131
12614, 563 (1966).
12712;. §401 et seq.
12814, su02.
114, slo3.s. |
13014, ssu0L, LOS, LO6 and LOS.
131

§§ L09, L10 and L11,
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This act does not apply to areas .within corporated municipalities

nor to electric suppliers authorized to construct facilities under

the Public Utilities Act.132

C. Municipal Powers

1.

. within their boundaries.

In General

Cities within the state may regulate public utilities operating
133 To do this they must adopt, by a
majority vote of the legal vdters within the city, Article vl of
the Pubiic Utilities‘Ac_t,lBh Once this article has been adopted
by any city, the authurily ol Lhe city supersedes thc powcrs of the
135

I1linois Commerce Commission in most matters of utility regulation.

. Such regulatory authority includes:  regulation of the quantity,

quality, adequacy and safety of public utility service; the
authority to require extensions of facilities; and, the promulgation

and fixing of reasonable rates and rules and the inspection of

136

. facilities, service‘methods and records. 3 A public utility

under such municipal regulation shall file with the municipality

.copies of all reports made to the ICC. In addition, the municipa-

1ity may require monthly accounting reports.137 Any‘pubiic utility

13214,

13314.
13L44,
13514,

13654,

13714,

§L1L.
§85.

§§85 - 90.

§89.
§85.

§86 (Smith~Hurd Cum. Supp. 1979).
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dissatisfied with any action of a city under the terms of the
Public Utilities Act may.apply for a review of the action of
the city by the ICC.138 Upon é majority vote of its‘residents
any city may surrender the powers conferred upon i; by this
article with respect to public utilities.139 Once a city has
surrendered its powers the ICC shall regain all powers under the
Public Utilities Act-as to public utilities within the city..140
In addition to- the above direct and comprehensive regulation
of public utilities, municipalities also have other powers which
may directly affect hydroelectric development if the particular
facility is located within their jurisdictiom.

A municipality has'the power to adopt regulations for the

inspection of all plants and machinery of any person exercising

. any r{ght, grant, or franchise from such municipality.141 Every
public utility must provide equal and uniform service to all

. residents of a particular municipality. It is unlawful and a

sufficient ground for the forfeiture of any franchise for a pub-

lic utility to discriminate in rates or service bhetween residents
. . 142 - .

of any municipality. Municipalities may .create Levee Improve-

ment Commissions to regulate docks, industrial development, and

138

139

142

1d.- § 88 (1966).

Id. § 90.
140 '

141

1d. ch. 24, § 4-5-10 (1962).

Id. § 4-9-3 (Smith-Hurd Cum. Supp. 1979).
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13

facilities on river or lake fronts. Municipalities may impose
zoning ordinances regulating building and structure heights and
location, set back lines on water run-off channels, the location
of trades and industries and building construction standards.lbh
Municipalities may create Municipal Planning Commissions. Such
Commissions may prepare and develop comprehensive plans for
municipal development, regulating, among other items,.rights-offways
for public service'faéilities. Such plans are advisory only until
adopted by ordinance.ll‘ls

A1l the above muniéipal regulations can only be seen as an
obstacle to small scale hydroelectric development beéause complying
with them is yet another costly step in the development of a
hydroelectric site.

Municipal Utilities

In the statutes enabling municipalities to form and operate
municipal ﬁtility companies, municipalities were granted many
important powers which may affect the development of small scale
hydroelectric power.- Municipalities were granted the right to
acquire, construct, own and operate within their corporate limits
any public utility the product or service of which is to be supplied

to the municipality or its inhabitants., The municipality may

§§11-11L-1 and 11-11k-2 (1962),
§§11-13-1, 11-11-1 and 11-30-2.

§§11-12-4 through 11-12-7,
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lease any public utility owned by the muniéipality to any corpora-
tion organized under the laws of Illinois for the purpose of
operating théf public gtility, for a period npt longer than 20 - ¢
yeérs; and fix the rates and charges for the product sold and tﬁe
services rendered by any such public utility‘.lhé
Any mﬁnicipality may acquire any public utility or portion of
a ﬁublic utility authorized or operating in thé municipality under
a license, permit, or franchise, or operatipg in the municipality
without ény license, permit, or franchise, by any agréement with
the public utility, or it may procure the condemnation of the
public ﬁtility in the manner provided by law for the taking and
1hL7

condemning of private prbperty for public use. Municipalitieg
may, in granting a franchise to ; public utility, reserve the right
to take over all or any part of the property, plant; or equipmentA
of the public utility or grant such rights to a third par’t.y.l)'18
Because muﬁicipaliutilities may utilize the poﬁer of eminent

domain they are in an excellent position to develop small scale

- hydroelectric power sites within their municipal limits. Once they

~

have acquired the site they can either develop it themsel&es or

lease it to a private Illinois corporation to develop and operate

" the site for them.

§11-117-1 (Smith-Hurd Cum. Supp. 1979).
§11-117-7 (1962).

§11-117-6.
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D. Water Management Districts

The I1linois statutes provide for three types of water management
districts: (1) river conservancy districts; (2) surface water protection’
districts; and, (3) regionél.port districté. Each district has juris-

. diction over‘the use oflcertain watercourses within its boundaries.
These districts are obstaciesﬁto the development of hydroelectric
power because they all have regulations and permit requirements which
the developer must comply with., The powers of the three districts are
briefly summarized to provide an indication of the obstacles which
they present.

1. River Conservancy Districts . -

Wherever the unified control of a lake or river system is
deemed conducive to its efficient management and conservation
the lake or river system may be organized into a conservancy

149

district under the River Conservancy Districts Act. ‘The

district is established upon a majority vote of the proposed
di;tricts' legal votens.150

The districts are authorized and empowered among other things
to clean, widen, straighten, deepen or alter watercourses; tﬁey
may: divide or Airect the flow of water in watercourses both in

or out of the district; construct and maintain dams, ditches,

reservoirs, holding basins, floodways and pumping stations; and

14914, ch. L2, §383 (1976).

(e
15014,
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acquire by condemnation any easeménts, riparian rights, real
property, resérvoirs, mill dams, water power, or franchise necessary
tc carry out its work. Such districts are prohibited from furnishing
water power or electricity for public or brivate use.151

A district may supervise and regulate the flow of waters over
an& and all dams on any stream, river or watercourse within the
district; provided however, that in doing so the district shall
not abridge or curtail any vested water powef’rights;.l52 Thﬁs, if
a dam owner owns the right to vary the flow of watér to produce
hydroelectric power the distriét cannot regulate the water to the
extent that it interferes with the dam's ability to generate
electricity. ‘

The districts must constfuct and efficiently maintain fishways
through or over all dams or other water flow obstructions within
-the distfict.153 Héving the district constfuct and maintain
fishladders woﬁld»normally be an incentive to'small scale hydro=--.
electric development since fishladders can be extremely expensive,
However, since the Illinois ﬁepartment of Consefvation does not

154

require fishladders the issue is of little importance.

15
15204,
1534,

IShSuBra note 67.

'1a.  s392a.
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2. Surface Water Protection Districts

In addition to River Conservancy Districts, municipalities may

establish, upon majority vote of the legal voters, Surface Water

155

Such Districts shall adop£ ordinances

156

Protection Districﬂs.
and provide adequate protection from.surface water damage.
Sﬁrface'Water Protection Districts may acquire by condemnation

any. necessary real property, personal property, rights of way and
privileges, necessary to provide adequate protectlun Lrum surface
water damage, including dams, retention basins, and spillways.157

If a developer's dam site is located within one of these

Districts, s/he should contaét the District Board to determine
what, if any, jurisdiction and requirements they may have over the |

proposed project.

3. Regional Port Districts

In addition to the abéve districts the I1linois statutes also
provide for twelve Regional Port Districts. They have numerous
- powers, which may vary from port district to port district, among
whidh is the authority to issue permits for any construction of .
any kind in or within 4O feet of any navigable waters within the port
district. Thus, if’ﬁ dam site is within one of these port districts,

the developer must contact the district to determine what permits,

155

15614, 5463 and Lk,

15744, §5L48, 463 and Lbh.

\ .

I11. Ann. Stat. ch. L2, §§uL8, LSO, L51 and LSla (Smith-Hurd 1976).
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158

"if any, are required.

4. Sanitary‘Districts

J1linois statutes provide for the creation of sanitary districts
which have thé pbwer.to deepen, widen, improve or alter watercourses;
to construct dams, sluiceé and necessary works; to divert waters
ébove the high water mark; to provide sewage disposal and treatment
plants; and, to prevenﬁ water pollution and to drain and protect lands
from water overtlow for sanitary purposes.lsoAgain, should a devel-
oper's dam site be located within one of these districts s/he would

contact the District Board to detefmine what, if any, jurisdiction and

158Following is a 1list of the twelve districts and their location in the
statutes. '

Chicago Regional Port District, ch.19,§152 et se ;.
Waﬁkeéan Port District, ch. 19,5179 et seg;

Joiliet Regional Port District, ch, 19, §251 et segqg;
Tri-Citi’Regional Port District, ch. 19, §28L et seg;
Seneca ﬁegional fqrt District, ch. 19, §351 et seg;
Shawneetown Regional Port District, ch. 19 §LO1 et seq;
Southwest Regional Port District, ch. 13 §L51 et seg;
Kaskaskia Regional Port District, ch, 19,§501 et seq;
Havana Regional Port District, ch. 19, §601 et seq;

Mt. Carmel Regional Port District, ch, 19,§701 gi.se H
White County Regional Port District, ch. 19,§751 et seq;
Iliinois Valley Regional Port District, ch. 19,8801 et seq.

159§gg I11. Ann. Stat. ch. L2'§§2L7 et se ., 276 et __seq., 298, 299 et_seg.
320 et __seq., and 501 et seq. (Smith-Hurd 1972%.



—44-

requirements they may have over the proposed project. Complying
with sanitary districts' regulations is an obstacle to small scale

hydroelectric development.

E. County Powers

Counties may establish Regional Planning Commissions or Joint-County

Regional Planning CommiSSions.léo Such Commissions may develop and

prepare plans régulating,_among other items,'easehents for public

service facilities and flood water run-off channels.lé1 However, these

plans are advisory only unlesé adopted. by ordinance. by municipalities.

Countieé may zone to regulate the location and use of .buildings,

structures, industries and trade. .However, counties have no right to

regulate the type or location of public utilities facilities. Municipal

zoning supersedes county zoning.

163

Any county board may establish a department of public works with

the authority to exercise complete supervision in the county over any

of the projects authorized by the Water Supply, Drainage and Flood

Control Act.

16l Such powers include, among other things, the authority

to construct dams, reservoirs and holding basins. The county may also

acquire by condemnation any real or personal property, easement,

riparian right, sluice, reservoir, holding basin, mill dam, water

160

161

Id,

162

1d.

163

Id.

164

Id.

111, Ann. Stat. ch. 3k, §§3001 and 3003 (Smith-Hurd 1970). :

§§3006 and 3007.
§ 3004. : : o
§§ 422 and 3151 (Smith-Hurd Cum.. Supp. 1979).

§ 3102,

162
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165 Counties may supervise, regulate
and control water flows over and:through dams and other obstructions

in rivers and streams, so long as the counties do not abridge or curtail
vested water power rights.166 Thus, if a dam owner owns the right to
“vary the floﬁ to produce electricity the county cannot regulate the
water flow in such a way that it abridges or'ch?tails-the'dam owner's
ability to generate~eiectricity. Howevef, unless the developer has
vested rights:té regulate the flow through the dam the developer's
flow.schedule must comply with the’saﬁitarY~district's.regulations

of the.flow, Obviously, complying with sanitaryﬁdistrict regulations

is an obstacle to small-scale hydroelectric development.

165

Id. §3106 (1960), -

166

Id.  §3107.
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INDIRECT REGULATION

In addition to the above poiiticélAcutities gnd their regulations
which directly impact on smailvscale hydroelectric power development, there
are many other agencies and regulations which, although they may not.
normally require any direct action by the dam developer, may in certain
circumstances affect or be éf interest to small scale hydroelectric
development. The hore important aspects are briefly summarized in the

following sections. For a complete picture of any regulation or agency

. the reader is advised to contact the agency directly and to read the

statute in its entirety.

~A. The Department of Transportation

In addition to DOT's power to regulate and permit dam construction
" and operation, DOT.is also empowered to regulate other éspects of
water resources.
DOT is required to prepare reports on the availability éf various
streams for water power development which shall assess.the amount of
such capabilitiés and proﬁoto the preservation of public and state

167

rights in navigation. DOT may also cooperate with state agencies

such as the Environmental Protection Agency and the Pollution Control

Board to regulate and control pollution of Lake Michigan and other
168

state waters., DOT shall prepare comprehensive studies of water-

sheds. These studies include hydrologic aspects of watershels as well

. 168

167191, ann. Stat. ch. 19, §67 (Smith-Hurd 1972).

Id, §6la (Smith-Hurd Cum. Supp. 1979).
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as the possibility of economical development and utilization
of water power. 69 When surplus waters are available, DOT may

maintain and operate power plants and may sell or dispose of any

power generated thereby.l70

DOT is empoWered to define flood plains by township and may

permit or deny constructién in defined flood plains.l71‘ DOT regu-

lates thg development of flood control improvements as well as

1
watershed and low water flow conservation projects. 2 DOT must

hold public hearings on any projects undertaken.173

. pOT may étudy, investigate, and control lake levels and water

use on Lake Michigan and on waterways within the Lake Michigan

watershed.174

In addition, DOT shall regulate and control structures on, use
of, and tolls for, the Illinois Waterway,l75 Such powere include

the use or lease of water power or electrical energy generated there-

by.l76‘~DOT may grant a public utility the right to lay facilities

177

and lines under the waterway. Before any sale or lease of surplus

water or water power DOT must hold public hearings thereon and require

16914, 5 126e (1972).
17014, § 126,
171 .
Id. § 65f (Smlth—Hurd Cum. Supp. 1979)..
17214, §5126a-a (1972).
17314, §§74 - 79. -
17814, s51119 - 120.11.
17514, s584 - 85.6.
17614, §8s.3. :
177

Id. §85.13.
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that plans, specifications and contracts therefore be submitted to
it for approval.178 Such leases shall not exceed 30 yéar periods

179

and shall be subject to evaluation every 10 years. Such contracts

shall specify that the lessee shall turn all water power works over

po the state upon expiration of the 1ease.180 DOT has promulgated

rules énd regulations for the waterway and for the lessees of water

power.181 DOT may not allow the stage of Qater in the pool levels to
| be lowered nor currents to0 be lncreased to an extenl that will prevent

or impede navigation.lB2 p

Since the developer must obtain work-ih-wgter, conét;uction, and
operating permits from the DOT, any conflicts bétﬁeen“ﬁﬁé above powers

of DOT and the dam permit should surface during the permitting process.

B. Miscellaneous Statutes

There are a number of statutes creating boards, égmmissions,
districts and -compacts which have only é limited affect, if any, on
small scale hydroelectric power development. For this reason they are
only'briefly summarized below;

1. The Natural Resources Development Board

The Natural Resources Developmenﬁ Board studies and reports

on the adequacy of water supplies to meet state water requirements

17814, §99.

17914,

18022;

18114, s 100.

18212: : e
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and trends in water use. and emerging water problems. The Board

coordinates all state agencies, plans, projects'and programs 1in

water'resourées. The board shéll review all such state water
resources projects and report to the-Governor on suph programs,
The board administers any technical. and financiél aid programs
available to local units of government and local wéter résources

183 Although the statute creating this

management commissions.
board has not been repealed, after repeated attempts at contacting

the board, it is not clear that it still exists.

'~ The Water Resources Commission

4 The Water Resources Commission studies étate ;nd<loca1
probiems in waterways, drainage, floéd contrél, water pollufion
and water resources. The commission examines the necessity ahd
feasiﬁility of comprehensive plans and examines the administrative
costs.and sources of revenue of water projects. The commission
studiés the laws. of the state, ordinances and zoning codes of

municipalities and counties in relation to water resources and

determines the need for revision, uniformity or codification of

these areaé, The commission may conduct'public hearings and allow
interested parties to participate by the submission of written
statements. The commission cooperates with the Division of Water -
Resources of DOT and the Governor's Task Force on Flood Conprol

in conducting such studies. The commission makes a detailed

183

Id. §§1077. -.1077.13.
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réport every year to the General Assembly of Illinois on its

184

findings,

{

3. The Illinois Inslitute of Natural Resources

The Instllule was created to conduct fesearnh and:provide
assistance, and information relating to environmental protection,
energy, natural history, geology, water resource; and .archeology.185
In addition to other powers the Institute administers for the
state any state energy programs and activities under federal law,
regulations or guidelines and coordinates such ppogréms and
activities with other stule agencies.laé Tho Institute only
began operations on January 1, 1979 and when contéctéd indicated
‘that at present they ére not séudying or administéring any
programs relating to hydroelectric p'ower.187

C. Envifonmental Protection Statutes

1. The Illinois Constitution

The State of Illinois has provided for the protection of
the environment in its constitution. “The public policy of the
State and the duty of each person is to provide énd maintain a
healthful environment for the henefit 5f this and'future genera-
tions. The General Assembly shall provide by law for the

188

implementation and enforcement of this public policy."

18&22; §§145.41 - 145.k6 (Smith-Hurd Cum. Supp. 1979). .

185_13._ ch, 96 1/2 § 7401 (Smith-Hurd 1979).

18614,  §7L03.

187Telephone conversation with Earl Heffley, Public Information Officer,
I1linois Institute of Natural Resources, 217-782-3871, July 20, 1979.

188Ill. Const, art. XI, §1.
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In additibn the Constitution also provides that "Each person has
the right to a heaithful environment, Each ﬁerson may enfofce
this right agaiﬁst any parfy; governmental or privaté, through
appropriate legal proceedinés subject to ;easonable limitation
énd regulation as the Genefai Assembly may provide by 1aw."189
'ThelGeneral‘Assembly has provided for the iﬁplementation,
1imitation and regulation of this article of the Constitution
primarily in its creation of the Pollution Control Board and its
;aﬁihistrativevgrm the Environmental Protection Agency. Other
aééncies wﬁich‘are concerned with eﬁvironmental prétection are ’
thé Departmenf of Conservation and the Department of Agriculture.
In.addition'to these three,the legislature has provided extensive
stétutory laQ to carry out this constitutional provision, but
such law has either already been covered in other sections of~
this paper or is not pertinent to hydroelectric power such as
air pollution statutes. Therefore, this séétion will only diécuss
the three égghcges mehtionéd.aboée.

The Pollution Control Board and the Environmentai Protection

Agency
The Environmental Protection Agehcy (EPA) and the Pollution

" Control-Board (PCB) are responsible for the coordination and

implementation of a unified, state wide program, supplemented
by private remedies, to restore, protect and enhance the quality

of the environment, and to assure that adverse affects upon the

§2.



environment are.fully‘considered and borne by those who cause

190

them, The PCB determines, defines and implements. the

environmental control standards applicable in I1linois and may
) ' ' . 191 .
adopt. rules and regulations to accomplish this goal. The EPA

- is the agency which actually implements these standards for the
D ‘
PCB.lQL Among other responsibilities, the Agency has the duty
to administer such permit and certification systems as may be

established by the Lllinois avironmenlul Pruleclion Act or by
193

regulations adopted thereunder. It is not clear from the

statutes. that anything under this act would apply to the develop-
ment of hydroelectric¢ power. When contacted, personnel at the

EPA stated that there are no permits required by them for the
194

construction ofAdams. EPA does not consider a dam to be a

195

pvint source. of pollution. The - Agencyis designated as the.

water pollution agency for the state for all purposes of the

196

Federal Water Pollution Control Act.”” Federal permits required

'190111. Ann, Stat. ch. 111 1/2, §1002 (Smith-Hurd 1977).
1911d.' § 1005 (Smith-Hurd Cum. Supp.).

19214, s100k.

19314,

19hTelephone conversation with Stan Stowers, Engineer, Illinois Environ-
mental Protection Agency, June 21, 1979.-

195{g; Cf. South Carolina Wildlife Federation of Alexander, F. Supp.
(D.S8.C. 1978) (holding that hydroelectric dams cannot be said as a matter of
law not to be point sources). But see LO CFR S 131.11(j) (1978) in which the
Federal Environmental Protection Agency specifically categorized dams as non-
point sources of pollution. '

190supra note 192, 33 U.S.C.A. §1251 et seq.
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to comply with this act are signed off on by the agency.197

There are .no other permits or certifications required by
198

Department of Conservation

The Deéartment of Conservation may take all necessary mea-
sures for the conservation, preservation, propagation and dis-
tribution of fish, flora and fauna in the waters of the state to

protect Against the destliuction of such species by pollution.199

. For purposes of hydroelectric development the DOT accomplishes

this by having the Department of Conservation sign off on the

. s R 200 .
developers work-in-water and construction permits. According

. to DOT, this is a very routine matter. No permits have been

denied because of the Department of Conservation.201

. The Department aleo controls state conservation areas.202 |
The_Department may acquire areas of great natural scenic beauty
for public use.203 An advisory board to the Department formu-
lates long range plans to protect wildlife, fish and game re-

. 204
sources and to create new impoundment areas.

1

203Id. ch. 127, § 63al9 (1967).

Zoagg;*s 6.08 (Smith-Hurd Cum. Supp. 1979).

97Sugra note 194,

1981d.

‘199111, Ann. Stat. ch. 127, §§ 63al and 63a5 (Smith-llurd 1967).

2 OSupra note 67.

201Id.

202Ill. Ann. Stat. ch. 105 § 4681 (Smith-Hurd Cum. Supp. 1979).
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The Department of Conservation has bcen'designated the

state agency to administer the Federal Wild and Scenic Rivers
Act.zo5 The Department sfudies and recommends the designation
of state and locallwild and scenic rivér areas.206 However; it
should be noted that the Federal Wild and Scenic Rivers Act does
not designate any Illinois rivers.aé wild, scenic or recreation-
~al. No Illinois rivers are on the list of potential additions.207

Hydroelectric projects are prohibited on rivers designated as

either wild or scenic.

The state retains concurrent jurisdiction with the United

States Government in matters of fish and water resources in

the Upper Mississippi River Wildlife and Fish Refuge.208

4. The Department of Agriculture

The Illinois Department of Agriculture controls state soil

~

and water conservation districts. The Department may establish
such districts after a hearing and upon a majority vote of those

inhabiting such proposed districts.209

Such districts may
survey and investigate soil and water resources and erosion,

floodwater and .sedimentation control. The districts shall

20514, ch. 105, § 492, and 16 U.S.C. § 1271 et seq.

206111, Ann. Stat. ch. 105, § 492 (Smith-Hurd Cum. Supp. 1979).

20716 y.s.c. § 1276a (West Cum. Supp. 1978).

208111, Ann. Stat. ch. 143, § 32 (Smith-Hurd 1964).

20914, ch. 5, §§ 113-126 (1975).
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develop coﬁprehensive plans regulating such matters; construct

and‘improvg necesséry gtructures including dams; formulate

aﬁd enfo;éévl;nd use reéﬁlations sugject to approval by a three-

fourth majority vote of digtricf residents; shall adopt

guidelineénand regulations for development; and construct such

strucﬁuresvnécessary to prevent impairment of dams and reservoirs.210
The Depértment of Agriéﬁlture establishes guidelines with which
‘district programs and.policies must comply.211 This program of

. soil and waterchnservatiOQ shal} be consistent with soil aﬁd water
resources_prograﬁs adopteﬁ By DOT's ﬁivision of Water Resburces

cand its coastai zone management program for Lake Michigan.212

Tﬁe Depaftment of Agriéulture signs off on the aaﬁ permits

required by DOT so that no additional action is required by the

" 213

developer.

D. Interstate Compacts

Illinois is a membef of The Great Lakes Basin Compac'o.zul The
Commission created by the compact studies the use, conservation
215 The

and development of water resources in the Great Lakes Basin,

' o)
Commission's power is entirely advisory."16 It recommends legislation

21014, 5127 - 138.10

2llyy,

21214,

?138u2ra note 67.

e

21h11), Ann. Stat. ch. 127,§192.1 et seg (Smith-Hurd 1967).
251,
216

Id.
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in Qater resources managemeni to the various member states and

studies and recommends the feasibility of certain sites for the develop-
. . 217

ment of hydroelectric power.

E. Historical Preservation

The Historical Sites Advisory Council within the Department of
Conservation nominates sites for inclusion on the National and
the Illinois Registers of Historic Places.218 The council requires

'permits to demolish or aglter such sites.219 The council must hold

220 There are ho statutory provisions

public hearings on such matters.
for land acquisitions.

Municipal historic preservation authorities may also designate
landmarks and provide for their preservation through rulecs regulating
construction, alterations and demolition of such s:i‘t.es.221 These
authorities may acquire land through eminent domain proceedings.2
Municipal authorities must hold public hearings on permit applications.zz3

Denials of permits or imposition of orders requiring the cessation of

certain construction works constitutes a taking tor which the

218Id. §133d1 et seq. (Smith-Hurd Cum. Supp. 1979).

219Id.

22OId.

22114, ch. 2L, §11 - 48.2-1 et_seq.

2221d.

223Id
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22

municipality must make just compensation, The dam developer

merely needs to be aware tha; such‘sites exist and Should‘make

certain the dam is not going to affect an historical site.

F. Administrative Procedure Provisions
The Illinois Administrative Procédure Act appliés to all state

agencies. It governs ruleqmaking, hearing, review and licensing
proqedures,225 An agency is defined as any state board, commission,
departmént or officer authorized by law. to make rules or determine
contested cases,226_'When dealing with a state agéncy the developer
should be aware that such rules exist.

22&1_%

225

Id. ch. 127, §1001 et seq.

tp—

226

““1d,
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FINANCIAL CONSIDERATIONS

A. Taxationv

1.

" laws of Illinois.

Property Taxes

Property taxes apply to all real property located in Illi-

2 .
‘nois. 27 The property tax also applies to all monies, credits,

bonds or stocks and other investments, the shares of stock of
incorporated companies and associations, all other ﬁersonal prop-

erty, including property in tramnsit to or from Illinois, and the

f”capitél stock of companies and associations incorporated under the

228 Property exempted from this tax include

" shares of capital stock where the tangible property or capital

stock is assessed to the corporation, and capital stock, including

" franchise, of all companies and associations created under or sub-

ject to the Not-For-Profit Corporation Act and that did not have
‘ - 229
the tax assessed on them prior to 1978.

The tax statute also contains a provision exempting all
personal property as to which the personal property tax was
abolishéd on or before the effective date of the 1970 Illinois
Constitution.230 This provision has proven to be very

confusing and the law is not yet settled in this area. A very

recent Illinois case held that the corporaté personal property

22714. ch. 120, § 499.

2281d.

2914,

Prwcheait

§ 502.-
zadiat é 4b9.
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tax is unconstitutional for 1979 and thereafter.231
Except in counties with a populétion of more than 200,000 which
‘classify real property for purposes of taxation, real property shall

be valued at 33 1/3% of its fair cash value.232

This includes
taxable leasehold estates as well as buildings and structures
located on the right-of-wéy of any canal, railroad or other
company leased or granted to anbther company oOr person fér a
term of years.233 In the assessment of real estate encumbered
by public easement, any depreciation occasioned by such easement

23k Water

shall be deductéd in the valuation of the property.
power is not taxed separately from the real estate it is éssociated
witH, but is taxed as/inCidental.to the dam site and machinery

operated by it.23s

For example, machinéry operated by water power
is worth more than the same- machinery 1ying idle, Likewise a dam
using water power to generate electricity is worth more than a

dam not generating.

A1l personal property is valued at 33 1/3% of its fair cash

value.236 In addition, the,capital stock of all companies and

‘ 231Client Follow-up Co. v. Hynes, (Circuit Court of Cook County),
January 19, 1979.

232

I11. Ann. Stat. ch. 120, § 501 (Smith-Hurd Cum. Supp. 1979).

2331,

23y,

23514.

23619; §502.,
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. associations created under the laws of this state, except the
capital stock, of all companies and associations created under or
subjecf to the Not—For-Pfgfit Corporation Act that did not pay
this tax prior to 1978 and companies and associations organized
for purely manufacturing purposes, shall be valued at 33 1/3% of'
the fair cash value of such cgpital stoqk, including the franchise,
over and above the asséséed value of the tangible property ot such

~

company.237 Unfortunately, producing electricity is not considered
to be manufacturing and such companies are therefore not exempt.238'

Real estate is.asseased at the place whoro'it is situated and
pebsonal‘property‘is generally assessable at the place gheré the
239

owner resides or at the principle office of the corporation.

2. Real Estate Transfer Tax

Illinois also has a real estate transfer tax which is imposéd

on the transfer of title to real estate.ZhU The rate is $.50 per

$500 of valuation or fraction thereof, buﬁ does not apply.to the
amount of any mnrtgage femaining outstanding on the broperty at,

“the ‘time of transfer.’M’

238People v. Wyanet Electric Light Co., 306 I11. 377, 137 N.E: 834 (1923).

239111, Ann. Stat. ch. 120, §538 (Smith-Hurd Cum. Supp. 1979).

24054, §1003.

2 g,
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Public Utilities Tax

The Public Utilities Revenue Act imposes a tax upon persons

"engaged in the business of distfibuting, suppljing, turnishing or

selling electricity to persons, other than municipalicorporations

owning and operating a local transportatioﬁ system for public

service in this state, for use or consumption and not for resale

at the rate of 5% of the gross receipts from such business. This
tax apblies to munieipal and cdoperative utilities as well as
privalte.m'12 The tax applies to any person who sells electribity
for consumption and not for resale whether they are otherwise
2L3 Therefore,it appears that this
tax would appiy to any small scale hydroelectric company which
sells electricity for consumption.even though thévcompany is not
a public utility.

in addition, a special administrative cost tax is applied
to all utilities subject to regulation by the Illinois Commerce

2Ll

Commission at a rate of .08% of their gross receipts. If a
small scale hydroelectric company is conslidered a public utility
this tax applies.

Corporate Franchise Tax

For the privilege of exercising the corporate franchise or

the authority to trarisact business in Illinois a tax is imposed

22

2Ll

1d.
2h3Id.

Id.

§ L69 (197&)7

ch. 111 2/3, §7a.5 (1966).



-62-

2L5

on every cérporation subject to the Business Corporation Act.
There are three franchise taxes: (1) an "initial" franchise tax
at the time the corporation files its reports of issuaﬁce of
;hares; (2) an "annual" franchise tax; and, (3) an "additional"
tax each time the'corporation issues new shares or reports an

246

increase in statédxcapital. These taxes would apply to

any dam developer who's businesé is incorporated. The.basis of
thie tax is the ﬁropdftion of the sum of the stated capital and
paid-in surplus, determined hy the pfoportion which the sum of
(1) the value of property located in the state; and (2) the gross

amount of business transacted at or from places of business in

the state bears to the sum of such factors everywhere, unless the

corporation elects to ﬁay upon its entire stated capital and

247

paid-in surplus; or fails to file its annual report.
The "initial" franchise tax on domestic and foreign corpora-

tions is 1/12 of 1/10 of 19 for each calendar month between the

‘date of issuance of the certiticates of incorporation and July 1

of the next”succeeding calendar year, with a minimum tax of $25

and a maximum of $1,000,000.248

ch. 32 §157.131 (Smith-Hurd Cum. Supp. 1979).

§§157.132, 157.1.39.
§§157.133, 157.1L0.
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The "additional" franchise tax is 1/12 of 1/10 of 1% for
each calendar month or fraction thereof, between the date of

each respective increase in the sum of stated capital and paid-

‘ 2L9

in surplus and July 1 of the next succeeding calendar year.

The "annual® franchise tax is 1/20 of 1% for the 12 month
' 250

period commencing on July 1 of the year in which payable.

- In addition there is é "supplemental annual" franchise tax of

the same rate but in no event shall the two taxes be less than

$25 or more than $1,OOO,OOO.251

252

‘A L% tax is imposed on the net income of corporations.

Corporation includes associations, joint-stock companies, and

253

cooperatives. ~-, This tax would apply to a dam developer whose

business is incorpurated. Net income is that portion of the
!

taxpayer's base income allocable to Illinois less the standard

254

exémption. Base income of a corporation is fedefal taxable
income plus: (1) amounts paid or accrued as interest to the
extent excluded in computing federal taxable income; ands(2)
I1linois incomg tax té the extent deducted in computing

255

federal taxable income,

ch. 120, § 2-201 (197L).
§15-1501¢ ’ ‘

§ 2"202.

§ 2-203 (Smith-Hurd Cum. Supp. 1979)..
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. 6. Corporate Organization Fee

Domestic corporatioﬁs subject to the Business Corporation
Act-pay initial fees at the time of filing their first reports
of issuance of shares at the rate of 1/20th of 1% of the entire
consideration received for the issued shares.256
7. Sales Tax |

Persons engaged in the business of selling ﬁéngible personal
property tfor consumption and ﬂot tor résale are subject Lu a
sales tax of L%, which tax may be collected from the purchaser.257

The generation ahd sale of electricity is not a sale of tangible
personal property and therefore is not subject to this tax.258
However, there are no exemptions in Illinois which apply to

259

machinery used for hydroelectric develepment. Therefore,
the purchase of any:equipmént or machinery used to retro-fit
- or build a new dam is subject to the sales tax.
8. Use Tax
The basic purposes ol the Use Tax Act are to complement the
Salés Tax Act by preventing evasion of tax on interstate purchases

and to protect state retailers from competitive advantage of out-

of~state retailers.260 The tax is imposed on the privilege

25614, ch. 32, §5157.128, 157.129.

25714, cnh. 120, §5LLO, L1, LL2.

258Farrand Coal Co. v. Halpin, 10 I1l. 2d 507, 14O N.E. 2d 698 (1957).

259Ill. Ann. Stat. ch. 120,§ LL1 (Smith-Hurd Cum. Supp. 1979).

26OIllinois Road Equipment Co. v. Department of Revenue, 32 I1l. 2d

576, 207, N.E. 2d 425 (1965).




-65~

of using in this state tangible personal property purchased

at retail at the rate of h%.261 A person either pays a sales

tax or a use tax but not both, Any machinery which a developer
.did not pay a sales tax on such as machinery purchased out of

state would be subject to the use tax,

B. Financial Assistance Programs

1. Illinois Industrial Development Authority

The I11inois Industrial Development Authority has the power
to receive, evaluate and detefmine applications for financial
aid for the dévelopment and construction or acquisition of an
industrial project.262' The‘authority'may build the project
itself and then lease or sell it to thé.developer or it may
grant loans to ihe developer.263 However, this authority was
created‘primarily'to respund to unemployment. problems and
therefore it is thy authorized to assist industrial projects
in areas certified by the Department of Business and Economic

26l

Development as being areas of surplus labor. In addition,
industrial prbjects which would compete with any existing
privately owﬁed public utility rendering a service to the

public at rates or charges subject to regulation by the Illinois

Commerce Commission are not eligible under this Act unless the

261191, Ann. Stat. ch.120, §§439.2, L39.3 (Smith-Hurd Cum. Supp. 1979).

26214, ch, L8 §837. ' .

Id. §835.
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ICC determines that in the area to be served by.the industrial
project there is need for an increase in such service which

the existing public utility is not able. to meet through existing
. v

facilities or through an expansion which it agrees to under-

265

take. This provision might not apply to a wholesaler of

electricity who sells to the utility instead of competing with

14,266 , ' . ’

2. Illingig Institute of Natural Resources
" Another program which might assist hydroelectric development
is the new Illinois Coal Development Bond Act.267 Under this
act the Illinois lInstitute. of Natural Resources is authorized:
(1) to expend gifts, grahts or any form of assistance from any
source including the federal government; and, (2) to énter into
contracts with business, industrial, university, governmental
and other qualified persons to promote development of coal and
cher energy.reso{u‘ces.268 "Other energy resources" includes
solar energy, geothermal, wind generation, .solid waéte or any
other energy system except that which is generated by. nuclear

269

energy. It may'expend money and enter contracts for

2651d. § 833,

266The effect on this Act of Title IV of the Public Utilities Regulatory A
Policies Act of 1978, P.L. 95 - 617 (1978), is not clear.

267111. Ann. Stat. ch;93,§hOi et éeg. (Smith-Hurd Cum. Supp. 1979).
26814, 5103
26914, sLO2.
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planning, design, acquisition, development, construction,
improvement, construction and financing a site or sites and
facilities for establishing plants, projects or demonstrations

for the development of coal resources and research and development
of other forms of energy.27o From -the title and wording of

the statute it appears that this program only applies to coal and
to research and development of new alternative energy sources.
However, the définitions are broad enough s6 that an imeginative

application for small scale hydroelectric power might be approved.271

¢ )
*U.S. GOVERNMENT RRINTING OFFICE : 1980 0-311-119/130

21014, §103.

271SuEra note 266.
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