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' INTRODUCTION 

Th i s  memorandum desc r ibes  i n  d e t a i l  t h e  l e g a l  and i n s t i t u t i o n a l  o b s t a c l e s  

t o  t h e  development of smal l  s c a l e  h y d r o e l e ~ t r i c ~ e n e r g y  a t  t h e  s t a t e  l e v e l .  It 

is  d.esigned t o  a i d  t h e  developer  i n  t h e  de te rmina t ion  of which permi ts ,  l i c e n s e s  

and laws of t h e  s t a t e  must be  secured o r  complied wi th  f o r  t h e  development of 

a  p r o j e c t .  However, t h e  developer  should be aware t h a t  t h e  s t a t e  r egu la to ry  

system does n o t  comprise t h e  un ive r se  of hyd roe l ec t r i c  r egu la t i on .  The f e d e r a l  

government a l s o  e x e r c i s e s  ex t ens ive  r egu la to ry  a u t h o r i t y  i n  t h e  a rea .  

This  d u a l  r egu la to ry  system is  a  func t ion  of t h e  f e d e r a l i s t  n a t u r e  of our  

government. F e . d ~ r ~ f . i s r n  permi ts  both t h e  f e d e r a l  guvermllent and rhe  s t a t e  
. . 

government t o  r e g u l a t e  and l i c e n s e  c e r t a i n  a s p e c t s  of a  d&eloper t  s p r o j e c t .  

P r i n c i p l e s  of f ede ra l i sm  o f t e n  support  a  f i nd ing  t h a t  t h e  f e d e r a l  regula t . ion .  
. . 

i n  quest  ion  w i l l  be  supe r io r  t o  =oniparable s t a t e .  regula t ion .  This  s u p e r i o r i t y  

of f e d e r a l  l aw ' can  d i v e s t  t h e  s t a t e  of any regula tory  a u t h o r i t y  i n  a  given a r e a .  

Typica l ly ,  t h e  developer ,  w i t h  t h i s  gene ra l  p r i n c i p l e  i n  mind, i s  compelled t o  

wonder why he must h~ concerned wi th  t h c  o t a t e  system at a l l .  The .following 

d i scus s ion  w i l l  examine t h e  a r e a  of f e d e r a l - s t a t e  r e l a t i o n s h i p s  wi th  t h e  aim 

of c r e a t i n g  a  more o r d e r l y  understanding of t h e  vaga r i e s  of t h e  system. 

Thus, t h e  remainder of t h i s  i n t roduc to ry  s e c t i o n  w i l l  examine t h e  d u a l  

r egu la to ry  .system from t h e  s tandpoin t  of t h e  app rop r i a t e  l e g a l  d o c t r i n e ,  t h e  

law of pre-emption, a p p l i c a t i o n  of t h e  law t o  t h e  case  of h y d r o e l e c t r i c  devel-  

opment and w i l l  con,clude w i th  an i nqu i ry  i n t o  t h e  p r a c t i c a l  use of t h e  d o c t r i n e  

by t h e  Federa l  Energy Regulatory Commission. (Here inaf te r  t h e  FERC). 



a  
A. The Law of Pre-emption 

A s  a l luded t o  above, pre-emption is  t h e  term t h a t  d e s c r i b e s ,  i n , a  

f e d e r a l i s t  system, t h e  a b i l i t y  of t h e  law of one sovereign t o  t ake  

precedence over t h e  law of a  l e s s e r  sovereign.  S p e c i f i c a l l y ,  i t  is  t h e  

supremacy of t h e  f e d e r a l  law t o  t h e  s t a t e  law. 

The d o c t r i n e  of pre-emption i s  der ived from t h e  U.S.'CONST. a r t .  V I ,  

c l .  2 ,  which s t a t e s :  I t . . . [  t ] h i s  Cons t i t u t i on ,  and t h e  Laws of t h e  United 

S t a t e s  . . . and a l l  T r e a t i e s  . . . s h a l l  be  t h e  supreme Law o f . t h e  Land; 

. . . any Thing i n  t h e  C o n s t i t u t i o n  o r  Laws of any S t a t e  t o  t h e  Contrary 

notwithstanding." T h i s  c l a u s e  is  t h e  b a s i s  of f e d e r a l  supremacy. On 

i t s  f a c e ,  t he  supremacy c l a u s e  pu rpo r t s  t o  d i v e s t  t h e  s t a t e s  of a u t h o r i t y .  

However, t he  p r i n c i p l e s  of f ede ra l i sm  do no t  support  such a  read ing .  The 
s 

f e d e r a l  government i s  a  government of de lega ted  a u t h o r i t y .  Its laws can 

be supreme only  w i t h i n  t h e  scope of i t s  de lega t ion .  b  

Thus, be£ o r e  t h e  d o c t r i n e  of pre-emption can be invoked, t h e  f e d e r a l  

measure i n  ques t i on  must be  w i th in  an a r e a  of t h e  a u t h o r i t y  de lega ted  t o  

t he  f e d e r a l  government. I n  o the r  words, t h e  f e d e r a l  a c t i o n  must have t h e  

c a p a b i l i t y  t o  pre-empt t h e  s t a t e  a c t i o n .  It i s  i m p l i c i t  i n  t h e  above s t a t e -  

ment t h a t  t h e r e  a r e  c e r t a i n  a r e a s  of r egu la t i on  i n  which t h e  f e d e r a l  govern- 

ment does not have a  pre-emptive c a p a b i l i t y .  Where pre-emptive c a p a b i l i t y  

a  
See genera l ly  Gunther,  C o n s t i t u t i o n a l  Law c h .  5 '  5 2 (9 th  Ed. 1975) ; Tr ibe ,  - 
American C o n s t i t u t i o n a l  Law 4 6-23 - e t  x. (1978); and Engdahl, Cons t i tu -  
t i o n a l  Power ch.  1 2 ' ( 1 9 7 4 ) .  

See McCulloch v .  Maryland,, 17 U. S. (4 Wheat) 316, 405 (1819), ". . .government of 
t h e  Union though l i m i t c d  i n  i t s  is  supreme w i t h i n .  i t s  sphere  of ac t ion ."  



- iii - 

C 
is lacking ,  . the  s t a t e  law w i l l  con t ro l .  

Once pre-emptive c a p a b i l i t y  is  determined t o  e x i s t ,  f u r t h e r  inqui ry  must 

be made t o  a s c e r t a i n  whether pre-emption e x i s t s .  Whether a  p a r t i c u l a r  s t a t e  

measure i s  a c t u a l l y  pre-empted'by a  f e d e r a l  measure depends upon t h e  

judicial ly-determined c o n g r e s s i o n a l  i n t e n t  .d A t  !his po in t ,  t he  d i f f i c u l t y  

becomes one of how t o  determine t h e  i n t e n t  of congress.  

The U.S. Supreme Court has ,  on a  case  by case  b a s i s ,  a r t i c u l a t e d  f a c t o r s  

which it d e c l a r e s  t o  be  i n d i c a t i v e  of t h e  Congressional i n t e n t  t o  pre-empt. 

A t  t imes  t h e  Court has  examined t h e  f e d e r a l  s t a t u t e s  t o  s e e  i f  they dea l  with 
I 

t h e  ma t t e r  exhaus t ive ly .  From exhaust ive f e d e r a l  r e g u l a t i o n  t h e  Court i n f e r s  

e  a n  i n t e n t  of no s t a t e  regula t ion .  Where t h e  Court can i n f e r  a  need f o r  

n a t i o n a l  uniform s tandards ,  prk-ernption w i l l  be appropr ia te . f  The Court has  

a l s o  found pre-emption proper where t h e r e  a r e  con t r ad ic to ry  f e d e r a l  and s t a t e  

L 

See, e .g . ,  Regents v .  C a r r o l l ,  338 U.S. 586 (1950); where t h e  Court held t h a t  - 
t h e  F.C.C. could,  pursuant t o  t h e  f e d e r a l  power of r egu la t ing  i n t e r s t a t e  
commerce, g ran t  o r  deny o r  condi t ion  t h e  g ran t  of a  r a d i o  broadcast ing l i cense .  
Here, t h e  l i c e n s e  condi t ion  requi red  t h e  u n i l a t e r a l  d i s a f  f  irmance of a  
c o n t r a c t  wi th  a  t h i r d  par ty .  Such a cond i t i on  v i o l a t e d  state law which pro- 
h i b i t e d  un i l a t e r a l .  disaff i rmance.  The Court held t l ~ a t  while  t h e  fed'eral govern- 
ment has  pre-emptive c a p a b i l i t y  i n  t h e  a r e a  of i n t e r s t a t e  commerce, it had 
no such p r i v i l e g e  i n  t he  a r e a  of s t a t e  c o n t r a c t  law. Hence, s t a t e  con t r ac t  law 
was supreme. 

d  
See, e .g . ,  c i t y  of Burbank v. Lockheed A i r  Terminal Inc . ,  411 U.S. 624 (1973). - 

e 
E.g., Brotherhood of Railroad   rain men v. J acksonv i l l e  Terminal Co. , 394 U.  S. 
369 (1969). . 

f 
E.g., Campbell v .  Hussey, 368 U.S. 297, 301 (1961); s t a t i n g  "we do no t  have 
t h e  ques t ion  of whether [ s t a t e ]  law c o n f l i c t s  wi th  f e d e r a l  law. Rather we 
have t h e  ques t ion  of pre-emption . . .  e ere]' complementary s t a t e  r egu la t ion  
is  as f a t a l  a s  s t a t e  r e g u l a t i o n  which c o n f l i c t s  wi th  t h e  f e d e r a l  scheme." Cf. 
F l o r i d a  Lime and Avocado Growers Inc.  v.  Paul ,  373 U.S. 132 (1963) f ind ing  pre- 
emption inappropr ia te  a s  f e d e r a l  law was concerned wi th  minimum standard r a t h e r  
than  unif  o m  standard.  



g  requi rements  making compliance w i t h  both impossible .  

Thus, given a  f i n d i n g  of t h e  pre-emptive c a p a b i l i t y  of t h e  f e d e r a l  law 

and a  f i n d i n g  t h a t  an app rop r i a t e  b a s i s  e x i s t s  t o  i n f e r  t h a t  t h e  Congressional 

i n t e n t  was pre-emption, f e d e r a l  law w i l l  be supe r io r  t o  s t a t e  law. 

The fo l lowing  s e c t i o n  w i l l  examlne t h e  a p p l i c a t i o n  of t he se  p r i n c i p l e s  

by t h e . C o u r t  t o  t h e  c a s e  of hyd roe l ec t r i c  development. ' 

B. Pre-emption and Hydroe lec t r ic  Development 

1. The Federal 'Power Act 

I n  t h e  a r e a  of  h y d r o e l e c t r i c  development t h e  Federa l  Power Act enjoys 

pre-emptive c a p a b i l i t y .  Th i s  pre-emptive c a p a b i l i t y  is  based upon t h e  Federal  

Comerct5   la use.^ T h a t  c l a u s e  g ives  ' to  t h e  Congress t h e  power " to  r e g u l a t e  

commerce . . . among t h e  s e v e r a l  s ta tes . l l i  Fede ra l  j u r i s d i c t i o n  t o  r e g u l a t e  

commerce h a s  been he ld  t o  i n c l u d e  t h e  r e g u l a t i o n  of navigable  waterways.' . Thus, 

f e d e r a l  r e g u l a t i o n  of navigable  waterways may prec lude  s t a t e  regtilatj.on. However, 

t h e  r e g u l a t i o n  of p rope r ty  r i g h t s  is not  a  f e d e r a l  power and I n  t h a t  a r e a  t h e  

f e d e r a l  law does no t  have a pre-emptive c a p a b i l i t y .  S t a t e  law w i l l  

k 
govern t h e  r u l e &  p e r t a i n i n g  t o  water ;igh'ts. 

Thc U.S. S u p r m c  Court ha s  a l s o  a d d r e ~ s e d  the' i s s u e  of whether the 

, Federa l  Power Act a c t u a l l y  pre-empts s t a t e  l i c e n s i n g  a u t h o r i t y .  The Court held 

See Gibbons v.  Ogden,. 22 U. S. (9 Wheat) 1 .(1824). - 

h  
U.S. .CONST. a r t .  I, 5 8,  c l .  3. 

i 
Id .  - 

j 
, Gibbons v .  .Odgen, 22 U. S  . ( g 4 n e a t )  1, 84 (1824) , I t .  . . a l l  America understapds and 

has  uniformly understood t h e  word 'commerce' t o  comprehend navigat ion."  

k 
F i r s t  Iowa Hydroe l ec t r i c  Coop. v .  F.P.C., 328 U.S. 152, 171-176'(1946).. Compare 
Regents v .  C a r r o l l ,  338 U.S. 586 (1950). 



t h a t  an a p p l i c a n t  need n o t  comply w i t h  s t a t e  permit  requirements  t o  s e c u r e  a  

f e d e r a l  l i cense . '  F u r t h e r ,  t h e  Court  f o u n d  t h a t  t h e  i n t e n t  of Congress was t o  

secure .enac tment  of a  complete scheme ,of n a t i o n a l - r e g u l a t i o n  which would 

m .  promote t h e  comprehensive development of t h e  wa te r  r e s o u r c e s  of t h e  Nation.  

Given t h a t  f i n d i n g  o,f i n t e n t ,  t h e  s e c t i o n  of t h e  F e d e r a l  Power Act which r e q u i r e s  

each a p p l i c a n t  t o  submit s a t i s f a c t o r y  evidence of compliance w i t h  s t a t e  lawn 

was i n t e r p r e t e d  t o  on ly  r e q u i r e  t h e  Federa1.Energy Regulatory  Commission t o  

cons ider  s t a t e  laws when g r a n t i n g  a  f e d e r a l  l i c e n s e ,  b u t  n o t  t o  r e q u i r e  a n  

0 
a p p l i c a n t  t o  comply w i t h  s t a t e  law. Thus, pre-emption of s t a t e  l i c e n s i n g  by 

f e d e r a l  l i c e n s i n g  is  a p p r o p r i a t e ,  g iven the.  Congress ional  c a l l  f o r  a "complete 

scheme" evidencing exhaus t ive  and uniform r e g u l a t i o n .  

However, t h e  FERC may by r e g u l a t i o n  r e q u i r e  evidence of t h e  a p p l i c a n t ' s  

compliance w i t h  any of t h e  requirements  of a  s t a t e  pe rmi t  t h a t  t h e  Commission 

c o n s i d e r s  necessa ry .  Hence, t h e  Commission has  t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  

r e q u i r e  compliance w i t h  s t a t e  permit  requirements .  P  

1 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C., 328 U.S. 152 (1946). 

m 
Id .  a t  180. - 

n  
16 U.S.C. 5 802(b) (1976). 

0 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C., 328 U.S. 152, 177-178 (1946). 

P  
I d .  See F.P.C. v .  Oregon,.34,9 U.S. 435, 445 (1955). The S t a t e  chal lenged t h e  - -  
adequacy of l i c e n s e  p r o v i s i o n s  approved by t h e  Commission f o r  t h e  conserva t ion  
of anadromous f i s h .  The Court  held  t h a t  t h e  Commission ac ted  w i t h i n  i ts  power 
and d i s c r e t i o n  by g r a n t i n g  t h e  l i c e n s e  and t h a t  t h e  s t a t e  could  n o t  impair  t h e  
l i c e n s e  by r e q u i r i n g  t h e  s t a t e ' s  a d d i t i o n a l  permiss ion o r  more s t r i n g e n t  
requirements .  
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2. The P u b l i c  U t i l i t y  Regulatory  P o l i c i e s  Act of. 1978 

I n t o  t h e  a l r e a d y  complicated d u a l  system of h y d r o e l e c t r i c  power r e g u l a t i o n ,  

Congress has  i n j e c t e d  a  s u r p r i s i n g l y .  p r o g r e s s i v e  p i e c e  of l e g i s l a t i o n :  The 

P u b l i c  U t i l i t y  Kegulatory P o l i c i e s  Act of 1978 ( h e r e i n a f t e r  c i t e d  a s  PURPA), 

sdigned i n t o  law by P r e s i d e n t  c a r t e r .  on November 9 ,  1978, a s  p a r t  of t h e  5- 

b i l l  Na t iona l  Energy ~ c t  . q  The e v e n t u a l  impact of PURPA, whose implementing 

r 
r e g u l a t i o n s  a r e  being d r a f t e d  a s  o l  t h i s  w r i t i n g ,  is tar  ftom c e r c a i n .  

However, a  few broad conc lus ions  r e g a r d i n g  s t a t e  and f e d e r a l  j u r i s d i c t i o n  can 

be made hased on t h e  l e g i s l a t i o n ,  i t s e l f ,  and t h e  Conference Managers Report  
, .  

which accompanied i t .  

The t r a d i t i o n a l  r e g u l a t o r y  scheme of t h i n g s  h a s  been t h a t  a person s e l l i n g  

e l e c t r i c  energy f o r  u l t  h a t e  d i s t r i b u t i o n  t o  t h e  p u b l i c  'would b e  cons idered  

a n  e l e c t r i c  u t i l i t y  and s u b j e c t  t o  f e d e r a l  j u r i s d i c t i o n  i f  t h e  e l e c t r i c i t y  is  

s o l d  f o r  r e s a l e  o r  i n  i n t e r s t a t e  commerce, and s t a t e  j u r i s d i c t i o n  i f  i t  is  so ld  

S 
i n t r a s t a t e  d i r e c t l y  t o  t h e  consumer. A s  exp la ined .above ,  t h i s  system r e s u l t s  

. . 

from t h e  F e d e r a l  Power Act ,  t h e  Commerce c l a u s e t  and t h e  d o c t r i n e  of p r e - a p t i o n .  

a he o t h e r  f o u r  p i e c e s  of l e g i s l a t i o n  compr,ising t h e  Nat , ionsl  Energy Act a re : ;  
N a t i o n a l  Energy Conservat iod k'ollcy Act;  Tax Act ok l l j l b l  I~owcrp13nr .- 

and I n d u s t r i a l  Fue l  Use Act of 1978; and N a t u r a l  Gas P o l i c y  Act of 1978. 
. . 

r 
Rules  implementing t h e  l e g i s l a t i o n  h e r e i n  under d f s c u s s i o n  a r e  t o  be i s s u e d  by 

FERC by November 8 ,  1 9 7 9 , ' t o  be implemented by s t a t e  r e g u l a t o r y  a u t h o r i t i e s  and 
nonregula ted u t i l i t i e s  by November 8 ,  1980. . . .  

7 6  U.S.C. § 824 (1975), s e c t i o n  201.of t h e  F e d e r i l  Power Act. 

of t h e  b a s e s  f o r  Commerce Clause  invoca t ion  i s  t h e  f a c t  t h a t  a u t i l i t y  
s e l l i n g  t o  ano ther  u t i l i t y  f o r  e v e n t u a l  r e s a l e  i s  i n t e r c o n n e c t i n g  t o  on i n t e r -  
s tate t ransmiss ion  g r i d  and w i l l  " a f f e c t "  i n t e r s t a t e  commerce even i f  both the 
s e l l i n g  and purchasing u t i l i t i e s  a r e  l o c a t e d  w i t h i n  t h e  same s t a t e .  See F.P.C. 
v. Union E l e c t r i c  Co., 381 U.S. 90, -- r e h .  den ied ,  381 U.S. 956 (1965). 
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PURPA seeks t o  t u r n  t h i s  system ups ide  down i n  order  t o  f u r t h e r  t h e  

Congressional i n t e n t  t o  encourage t h e  development of small  power production 

u  
f a c i l i t i e s ,  such a s  small  s c a l e  h y d r o e l e c t r i c  . p l a n t s  .. 

One aspec t  of t h i s  reorder ing  i s  t h a t  a  hydroe lec t r i c  p l an t  which meets 

t h e  q u a l i f i c a t i o n s  s e t  out  i n  § 201 of PURPA, i .e. ,  becomes a  "qual i fying,  

facility" (he re ina f t e r  c i t e d  a s  QF) , could have i t s  r a t e s  determined by ' a  

s t a t e  pub l i c  u t i l i t y  commission, i n  s p i t e  of t h e  f a c t  t h a t  i t s  s a l e s  e n t e r  

t h e  i n t e r s t a t e  g r i d  and a r e  intended f o r  r e s a l e .  Although FERC w i l l  r e t a i n  

some j u r i s d i c t i o n  by s e t t i n g  out  t h e  rate-making,s tandards which the  s t a t e  

commissions w i l l  be requi red  t o  fo l low,  t h e  day-to-day adminis t ra t ion  of the  

wgolesale rate-making involved w i l l  f a l l  ' to  t h e  s t a t e s  f o r  t h e  f i r s t  time. 

This  contravent ion of t r a d i t i o n a l  j u r i s d i c t i o n  i s  f u r t h e r  extended by a  

provisibin i h  PURPA which gives FERC t h e  d i s c r e t i o n  t o  exempt QF's from sub- 

v  s t a n t i a l  po r t ions  o f  now-existing s t a t e  and f e d e r a l  law. This  exemption 

a u t h o r i t y  is premised on t h e  Act ' s  purpose of removing obs t ac l e s  t o  t h e  develop- 

ment df small  power product ion f a c i l i t i e s .  The exemption from c e r t a i n  provis ions  

of f e d e r a l  law, such a s  p a r t s  of t h e  Federa l  Power Act and t h e  Publ ic  U t i l i t y  

Holding company Act, servkis t h e  Congressional  goa l  of removing t h e  ex tens ive  

s c r u t i n y  of o rgan iza t iona l  and f i n a n c i a l  d e t a i l s  which' accompanies governmental 

r egu la t ion  of power companies and a c t s  a s  a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  a l t e r n a t i v e  
. . 
s ,  

. . 
U The scope of PURPA encompasses much more than  t h e  p r i n c i p l e s  discussed i n  t h i s  
in t roduct ion .  Even t h e  T i t l e  I1 s e c t i o n s  which provide the  j u r i s d i c t i o n a l  
a u t h o r i t i e s  discussed h e r e i n  apply ' t o  f a c i l i t i e s  o t h e r  than  hydro; e.g., cogenerators .  
F o r ' a  complete d i scuss ion  of PURPA's e i f e c t s  on small  s c a l e  hydroe lec t r i c  develop- 
ment s e e  FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL 
SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law . 
I n s t i t a t e  (second d r a f t )  (1979). 
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W 
energy development. The exemption from s t a t e  law, however, meets an a d d i t i o n a l  

concern. Without i t ,  t h e  s t a t e s  might have an argument t o  t h e  e f f e c t . t h a t  

t h e  f i e l d  of wholesale  r a t e  r e g u l a t i o n  has  no longer  been pre-empted and they 

a r e  t h e r e f o r e  f r e e  t o  s t e p  int .0  t h e  void c r ea t ed  by t h e  removal of exhaus t ive  

f e d e r a l  involvement. Because t h i s  would have t h e  e f f e c t  of sub j ec t ing  QF's 

t o  p r e c i s e l y  t h e  kind of u t i l i t y - t y p e  r e g u l a t i o n  Congress sought t o  avoid ,  t h i s  

i dea  of pre-emption by exemption was u t i l i z e d .  

Although p rov i s ions  exempting QF's from c e r t a i n  s t a t e  and f e d e r a l  r e g u l a t i o n s  

w i l l  on ly  be  implemented i f  FERC "determines su'ch exemption is  necessary  t o  encour- 

age . . . smal l  power product ion,"x a r e c e n t  FERC S t a f f  paper on t h i s  s e c t i o n  

s t a t e s :  "It is  c l e a r  from t h e  Conference Report t ha t congres s  intended t h e  

Commission t o  make l i b e r a l  u s e  of i ts  exemption 

3.  Fede ra l  Clean Water Ac t  

A , c u r r e n t  example of t h i s  type  of coo rd ina t ion  between f e d e r a l  pre-emptive 

a u t h o r i t y  and day-to-day a d m i n i s t r a t i o n  by t h e  s t a t e s  is  found i n  t h e  a r e a  of 

water  Under t h e  Fede ra l  Clean Water Act, auLl lu~iCg lias been confer red  

upon a p p r o p r i a t e  s t a t e  agenc i e s  t o  monitor and enforce  var ious  a s p e c t s  of 

water  q u a l i t y .  Ce r t a in  s t a t e  agenc ies  have a l s o  been designated t o  i s s u e  5 401 

W ' ' .  . . t h e  examinations of t h e  l e v e l  of r a t e s  .which should apply t o  t h e  purchase by 
t h e  u t i l i t y  of t h e  . . . sma l l  power producer ' s  power should no t  be burdened 
by t h e  same examination a s  a r e  u t i l i t y  r a t e  a p p l i c a t i o n s ,  bu t  r a t h e r  i n  a less 
burdensome manner. The es tab l i shment  of u t i l i t y  type  r egu la t i ons  over  them would 
a c t  a s  a s i g n i f i c a n t  d i s i n c e n t i v e  t o  f i rms  i n t e r e s t e d  i n  . . . smal l  power product ion."  
Conference Manager ' s Report ,  accompanying 5 210 of PURPA. 

^5 210 (d) (1) of PURPA. 

Y~~~~~ PAPER DISCUSSING COMMISSION RESPONSIBILITIES TO ESTABLISH RUSES REGARDING 
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI- 
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978, 
page 7; Docket No. RM79-55, Federa l  Energy Regulatory Commission, June 26,  1979. 



water  q u a l i t y  c e r t i f i c a t e s  and 9 402 "po in t  source" pe rmi t s .  A s  i n  what is 

expected t o  be t h e  c a s e  w i t h  e l e c t r i c  u t i l i t y  r e g u l a t i o n  under PURPA, i n  t h e  

a r e a  of water  q u a l i t y ,  t h e r e  is  no d i s p u t e  a s  t o  which s o v e r e i g n ' s  law a p p l i e s ;  

t h e  f e d e r a l  law a p p l i e s  and i s  admin i s te red  by a  s t a t e  agency. The f e d e r a l *  

law e s t a b l i s h e s  a  minimum s tandard  f o r  t h e  s t a t e s  t o  implement. c o n s i s t e n t  

2 
w i t h  t h e  law of pre-emption, a  s t a t e  may r e q u i r e  a  h igher  s t a n d a r d ,  i.e., 

a  s t andard  which goes even f u r t h e r  i n  c a r r y i n g  o u t  t h e  i n t e n t  of Congress. 

C.  The P r a c t i c a l  Use of Pre-emption. 

The above d i s c u s s i o n  h a s  d e t a i l e d  t h e  l e g a l  use  of t h e  pre-emption d o c t r i n e .  

The purpose. of thi .s  s e c t i o n  is t o  d e s c r i b e  t h e  d o c t r i n e  i n  p rac t ' i ce .  
' 

The FERC p r e f e r s  t h a t  a developer  comply w i t h  a p p r o p r i a t e  s t a t e ' p e r m i t s  b e f o r e  

app ly ing  t o  i t  f o r  a  l i c e n s e .  The p r e f e r e n c e  is  grounded i n  two r a t i o n a l ' e s .  

F i r s t ,  t h e  FERC is aware of t h e  f e d e r a l - s t a t e  r e l a t i o n s h i p  and t h e  , p o s s i b l e  

p o l i t i c a l  r a m i f i c a t i o n s  of t o t a l l y  ignor ing  s t a t e  inpu t .  Second, t h e  FERC 

must,  i n  g r a n t i n g  t h e  l i c e n s e ,  make a  de te rmina t ion  t h a t  i t  is  a ~ r o j e c t .  .bes t  

s u i t e d  t o  t h e  comprehensive development of t h e  waterway. The. s t a t e  h a s  an  

i n t e r e s t  i n  t h e  u s e  and deve'lopment ok' 'its watercours&s and i ts opi.pidn of t h e i r  

development ' i s  important  t o  t h e  FERC . ' ~ e n c e ,  t h e  FERC v a l u e s  s t a t e  i n p u t  where 

a a  
i t  is reasonab le .  Thus, t h e  p r a c t i c a l  a p p l i c a t i o n  of pre-emption d i c t a t e s  t h a t  

t h e  h y d r o e l e c t r i c  developer  adhere  t o  t h e  s t a t e ' s  l e g a l  and r e g u l a t q r y  system. 

Z See F l o r i d a  Lime and Avocado. Growers Inc .  v .  Pau l  ,:, 3\73, U . S. 132 (1963)'. 

a  
t e e  F.P.C. v .  Oregon, 349 U . S .  435 (1955). 
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With r e s p e c t  t o  PURPA, t h e  f e d e r a l  agency, FERC, w i l l  e s t a b l i s h  t h e  

g u i d e l i n e s  f o r  r a t e s  f o r  s a l e s  and exchanges of power b e t w e e n . e l e c t r i c  

u t i l i t i e s  and q u a l i f y i n g  sma l l  h y d r o e l e c t r i c  p r o j e c t s  and w i l l  p r e s c r i b e  

r u l e s  f o r  exemptions from s t a t e  and . f ede ra l  r egu la t i on .  These s t anda rds  

and r u l e s  w i l l  be adminis te red  by s t a t e  agenc ies ,  i . e . ,  s t a t e  pub1i.c 

u t i l i t y , commiss ions .  Accordingly, t h e  developer of a  SSH p r o j e c t  should . 

be  aware of t he  FERC s t anda rds  on r a t e s  and r u l e s  on exemptions and should 

know t h a t  he/she w i l l  b e  dea l ing  d i r e c t l y  w i th  s t a t e  agencies .  

The r egu la to ry  system which is  p r e s e n t l y  i n  p lace  wi th  regard  t o  c l ean  

water  w i l l  confront  t h e  developer  a t  t h e  s t a t e  l e v e l .  I n  most s t a t e s ,  t h i s  

federa l ly -confer red  a u t h o r i t y  w i l l  be adminis tered by an agency such a s  t h e  

' Department of Natura l  Resources. These agenc ies  w i l l  r e q u i r e  t h e  developer 

t o  m e e t  c e r t a i n  water  q u a l i t y  st 'andards, set by t h e  s t a t e  and f e d e r a l .  govern- 

ment and w i l l  mandate t h a t  t h e  SSH developer  ob t a in  t h e  r e q u i s i t e  c e r t i f i c a t e  

and perrhit, a s  r equ i r ed  by t h e  Federa l  Clean Water A c t .  



FLOW DIAGRAM OF 
ILLINOIS DAM REGULATION 

I. OWNERSHIP 
-Does developer  own o r  have r i g h t s  t o  bo th  banks and bed of waterway? 
-Does developer  own proper ty ,  have easements o r  permiss ion t o  backflood? 
-Does developer  have l e g a l  r i g h t  t o  use  of f lowing wate r?  

I f  yes :  I f  no, deve loper  must 
o b t a i n  b e f o r e  developing 

11. Is s t ream a p u b l i c  body of water ,  i . e  i s  t i t l e  i n  t h e ' s t a t e  o r  i s  .' 
t h e  s t ream s u b j e c t  t o  easement of n a v i g a t i o n ?  

I f  yes ,  deve loper  must app ly  I f  no, permit. i s  n o t  r e q u i r e d  
t o  DOT f o r  Work-In-Water Permit  

/ L 
111. W i l l  dam be e i t h e r :  ( 1 )  2 5 '  o r  more i n  h e i g h t  and impound more than  

15 acre-fee,.t of wa.Ler, ur ( 2 )  an impoundment of more than  50 a c r e - f e e t  
of water  and more t h a n  6 '  i n  h e i g h t ?  

I 
I f  y e s  t o  e i t h e r  ( 1 )  o r  ( 2 )  I f  no, DOT permi t s  a r e  n o t  
above, deve loper  must apply. t o  requ i red .  
DOT f o r  c o n s t r u c t i o n  and . 
o p e r a t i o n  permi t s .  

I V .  Is d m  s i t e  w i t h i n  a 

I f  y e s  then developer  must I f  no 
comply w i t h  any ~ e v e e  Improvement 
Commission, Municipal  Planning 
Commission, and zoning and 
b u i l d i n g  requirements .  These 
may o r  may n o t  i n v o l v e  p e r m i t s ,  
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V. Is dam wi th in  a  River Conservancy D i s t r i c t ,  Surface Water p ro t ec t ion  
D i s t r i c t ,  o r  San i t a ry  D i s t r i c t ?  

V I .  Is p r d j e c t  within a  Regional Po r t  D i s t r i c t ?  
- 

I f  no I f  yes ,  then developer must . . . , . ,  . 

If yes comply with t h e i r  I f  no 
requirements,  Developer must 
ob ta in  permit  f o r  any construc- 
t i o n  wi th in  LO1 of any navigable 
waters wi th in  d i s t r i c t  

comply wi th  any of t h e i r  
requirements. This may o r  
may not  r equ i r e  permits.  

I 

V I I .  W i l l  e l e c t r i c i t y  from dam be so ld  t o  consumers f o r  Itpublic u se" .  

. . . . 

A 
If yes,  dam i s  a  publ ic  u t i l i t y .  I f  no, then no'L subjec t  t o  
sub jec t  t o  I C C  regula t ions .  I C C  regula t ion .  
Developer rnus,L otitain and 
follow all I C C  regula t ions .  

1 
V I U .  Is dam loca t ed  wi th in  a municipal i ty  

which has 'adopted A r t i c l e  V I  of t he  
Public  U t i l i t i e s  Act? 

I f  yes,  dam i s  s u b j e c t  t o  I f  no, dam i s  
municipal regula t ion  of sub jec t  t o  
u t i l i t i e s  r a t h e r  than I C C  regula t ion .  
1CC.regulation. U t i l i t y  
may appeal' municipal 
dec is ions  t o  I C C .  
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f i v e  years .  

X. Appeal procedure. A l l  f i n a l  dec is ions  of t h e  DOT, t h e  I C C  o r  any of 
t h e  Regional Por t  D i s t r i c t s  ( s t e p s  11, 111, V I ,  V I I  and I X  above) may 
be appealed t o  t he  s t a t e  c i r c u i t  court .  The procedure i s  a s  follows: 

Agency dec is ion  

Permit approved Permit denied 

Appeal unsuccessful  
@cad end3 , 



I. ILLINOIS WATER LAW 

A. The Doctrine of Riparianism . 

The f i r s t  obstac1,e which every developer must confront  i s  

obtaining a u t h o r i t y  t o ' u t i l i z e  t he  bed, banks and flowing water a t  

t h e  proposed s i t e .  This  neces sa r i l y  involves  a determination of :  

(1) ownership of t h e  stream banks,and bed and t h e  manner of ob ta in ing  

e i t h e r  t h e i r  t i t l e  o r  use; and, ( 2 )  e x i s t i n g  c o n s t r a i n t s  with regard 

t o  t h e  use of t h e  water. 

1 
I l l i n o i s  fol lows t h e  r ipa r i an '  theory of water law. Ilntler 

t h i s  thecry,  p r i v a t e  r i g h t s  i n  t h e  flowing water of a r i v e r  o r  

stream a r e  ves ted  i n  those landowneis whose lands  border t h e  r i v e r  

o r  stream.2 Riparianism c o n t r a s t s  with t h e  theory of water law t h a t  

has been adopted by a number of western s t a t e s ,  t h e  p r i o r  appropria- I 

8 

t i o n  doc t r ine .  Under p r i o r  appropr ia t ion ,  t h e  p r i v a t e  r i g h t  t o  

u t i l i z e  flowing water v e s t s  i n  t h e  e a r l i e r  u se r  regard less  of t h e  

3 l oca t ion  of any l and  t h e  developer might own. 

, 
Riparianism c o n s t i t u t e s  a c o s t  t o  t h e  developer because t h e  

r i g h t  t o  u t i l i z e  t h e  flowing water a t  t h e  proposed s i t e  i s  dependent 

upon t h e  acqu i s i t i on  of proper ty  i n t e r e s t s  i n  t h e  abu t t i ng  land on . 

both s i d e s  of t he  waterway., The normal procedure f o r  obtaining such 

' s e e  - Evans v. Merriweather, 4 Ill. ( 3  scam.) 492, 38 Am. Dec. 106 (1842). 

' ~ e i t c h  v. Sani tary D i s t .  of Chicago, 369 Ill. 469, 473, 17 N.E.2d 34 
(1938). 

3 ~ e e  gene ra l ly  1 Robert E. ~ l a i k ,  Waters and Water Rights, 0 51 e t  seq. 
(1967) . - .  



r i g h t s  i s  f o r  t h e  developer t o  purchase.or  l e a s e  the  r e q u i s i t e  

i n t e r e s t s  from t h e  appropr ia te  landowners. I n ' c e r t a i n  circwnstances,  

t h e  developer may obta in  t h e  a u t h o r i t y  t o  acqui re  abu t t i ng  land by 

eminent domain. 4 

1 .  T i t l e  t o  Stream Beds 

I n  add i t i on  t o  obta in ing  t h e  necessary i n t e r e s t s  i n  t h e  . . 

banks of a s'tream, t h e  developer must be ab l e  t o  u t i l i z e  t he  

stream bed. I n  I l l i n o i s ,  a r i p a r i a n  owner (i.e., one who owns 

land abu t t i ng  a r i v e r  a stream) takes  t i t l e  t o  t h e  middle o r  

"threadtt  of t h e  r i v e r  o r  ~ t r e a m . ~ ,  This  p r i n c i p l e  opera tes  as 

a l e g a l  presumption unless  t h e  s e l l e r  of t h e  r e a l  e s t a t e  by the  

terms of t h e  grant ,  i n d i c a t e s  c l e a r l y  t h a t  t h e r e  i s  t o  be a 

6 d i f f e r e n t  boundary. Thus t h e  owner of l and  on both s i d e s  of 

, the r i v e r  gene ra l ly  owns t h e  bed of t h e  stream.7 However, t h e  

bed of a stream may be divided and conveyed j u s t  a s  o the r  

4 See .-, 16 U.S.C. $814 (1976) which permits  a Federa l  hydroe lec t r ic  - 
l i c e n s e e  t o  condemn land  upon a showing.of a good f a i t h  but  unsuccessful  
e f f o r t  t o  purchase. 

'Middleton v. Pr i tchard ,  4 Ill. ( 3  Scam. ) 510, 520, 38 A.D. 112 (1842). 

6 A 1 1 0 t  v. Wilminpton Light  k Power Co., 288 Ill. 1 550, 123 N.E. 
731 (1919). 

7 ~ h e  People v. Economy Power Co., 241 111. 290, 310, 89 N.E. 760 (1909), 
w r i t  of e r r o r  dismissed sub nom., I l l i n o i s  v. Economy Power Co., 234 U.S. 
&97 (1914). 



property r igh ts .may be conveyed. Consequehtly, one person may 

own the  bank, another  t he  shore and another  t h e  bed of a  stream. 
8 

,Therefore,  a developer should make c e r t a i n ,  when acqui r ing  t i t l e ,  

t h a t  t h e  t i t l e  t o  t h e  bed i s  included and t h a t  some previous 

- owner has not  divided and so ld  sepa ra t e ly  t h e  r i g h t s  t o . t h e  bed 

of t h e  stream. 

Whether a  stream i s  navigable  o r  non-navigable has .no  e f f e c t  

on the  ownership of t h e  stream bed i n  ~ l l i n o i s . ~  Riparian owners 

have r i g h t s  t o  t h e  beds of a l l  I l l i n o i s  streams whether a c t u a l l y  

navigable o r  not.'' This s tands  i n  c o n t r a s t  t o  t he  p o l i c i e s  of 

' m a ~ y  o the r  s t a t e s  i n  which ' the  beds. of navigable streams a r e  

owned by the  s t a t e  i n  t r u s t  f o r  t h e  people. However, i n  I l l i n o i s ,  

although t h e  beds of a l l  r i v e r s  and streams a r e  pr iva te ly .  owned, 

t h e  r i g h t s  of r i p a r i a n  owners on navigable  streams a r e  sub jec t  t o  

a publ ic  easement of navigation.'' The s ign i f i cance  of t h i s  

easement i s  t h a t  should t h e  s t a t e  invoke i t s  r i g h t  t h e  consequences 

t o  t h e  developer may be very harsh indeed. Though an improvement 

i n  navigat ion by t h e  s t a t e  o r  Federal government might r e s u l t  i n  

s u b s t a n t i a l  i n j u r y  t o  t h e  developer ' s ' a b i l i t y  t o  generate  power, 

'sikes. v. Moline Consumers Co., 293 Ill. 112, 122, 127 N.E. 342 (1920). 

9 ~ e i t c h  v. Sanitary. D i s t .  of Chicago, 369 Ill. 469, 474, 17  N.E.2d 34 
(1938). 



12 
the  developer may be l e f t  without a remedy. 

' . _  
These publ ic  r i g h t s  give r i s e  t o  extensive r egu la t ion  of 

- navigable haterway's under both s t a t e  and f e d e r a l  law. Regulation 

by t h e  S t a t e  of I l l i n o i s  w i l l  be discussed ex tens ive ly  i n  P a r t  P I  

of t h i s  paper.13 However, i t  should be emphasized t h a t  even 

though a ,  developer owns the bed of stream a permit must be 

, . obtained from t h e  I l l i n o i s  Department of   ran sport at ion before 

any work of any kind whatsoever i n  imy r i v e r ,  s t ream.or  l a k e  may 

'. 
be undertaken, whether t h e  stream i s  navigable  o r  not. 14 

, 2, T i t l e  t,o Lake Beds 

Up t o  t h i s '  po in t ,  ' t h i s  d i scuss ion  has focused only on ownership 

of stream o r  r i v e r  beds. Many dams, however, a r e  l oca t ed  a t  l a k e  

o u t l e t s .  Therefore,  it i s  necessary t o . c o n s i d e r  t h e  ownership of 

l ake  beds a s  well .  The I l l i n o i s  Supreme Cour t ' s  t reatment  of. 

l ake  bed ownership has been e n t i r e l y  d i f f e r e n t  from t h a t  of 

stream beds. The t i t l e  t o  a l l  navigable lakes a d  bodies of water 

. . 

I2 see  2 Robert E. Clark, Waters and Water Rieht Is ,  $101.3 e t  so . (1967) i 
o u m p a r e T o p l e  v. ~ e t r o p o l i t a n  Fty. Co., 285 Ill. 2L6, 120 N . E . r ? 1 9 1 8 ) ,  
appeal  dismissed, 252 U.S. 573 (1920) with The People v. Economy Power Co., - 
2hl  Ill. 290, 69 N.E. 760 (1909), w r i t  of e r r o r  dismissed sub nom. I l l i n o i s  
v. Economy Power Co., 23& U.S. &97 (1914). 

1 3 ~ o r  an extensive d iscuss ion  on what t h e  f e d e r a l - r e g u l a t i o n s  a r e  s e e  
t h e  Ehergy Law I n s t i t u t e  r epo r t :  P. Brown & T. Buxton, Federal  L e ~ a l  
Obstacles  and Incent ives  t o  t h e  Develo~ment of t h e  Small Sca le  Hydroelectr ic  
P o t e n t i a l  of t he  Nineteen Northeastern United S t a t e s ,  DOE Contract #ET-78-5- 
02-493& (January 30, 1979) .  

14 ,111. Ann. stat .  Ch. 19, $65 (Smith-Hurd Com. Supp. 1979). Permit" 
requirements w i l l  be discussed ex tens ive ly  i n  P a r t . 1 1  of t h i s  paper. 



within the  S t a t e  of ~ l l i n o i s  i s  vested i n  t h e  s t a t e  i n  t r u s t  

f o r  t he  people.'5 For of l ake  bed ownership n a v i g a b i l i t y  

i s  t o  be.determined a t  the  time I l l i n o i s  was admitted t o  t he  Union. 
16 

I f  a t  t h a t  time an in land  l a k e  was navigable,  without improvement, 
I 

t h e  t i t l e  t o  t he  bed of t he  l a k e  i s  vested i n  t h e  s t a t e  i n  t r u s t  

f o r  a l l  t h e  people. 17  

. . 
I n  separa te  opinions t h e  cour t  has a l s o  held t h a t  t he  waters 

and beds of l akes  which have been meandered on t h e  U.S. Government 

survey maps a r e  held by t h e  s t a t e  i n  t r u s t  f o r  a l l  t h e  people, f o r  

f i sh ing ,  boat ing and s imi l a r  purposes.18 A "meander l i n e "  i s  a 

l i n e  drawn on a survey map i n d i c a t i n g  t h e  approximate loca t ion  

of t h e  water's edge. It was used by t h e  government surveyors t o  

est imate t h e  a c t u a l  acreage of dry land  i n  a pa rce l  which had a 
< i  

watercourse f o r  a boundary. The I l l i n o i s  Supreme Court has 

i n t e r p r e t e d  t h e  use of a meander l i n e  by t h e  surveyors t o  mean 

t h a t  t h e  body of water was of a s i g n i f i o a n t  s i z e  and the re fo re  

navigable. l9 Hence, t he  beds of a l l  l akes  which a r e  meandered 

on the  U.S. Government survey maps a r e  held i n  t r u s t  f o r  t h e  

' ' ~ i l t o i - ~ .  v i ~ e s s e n ,  249 111.182, 188, 94 N.E. 134 (1911). 

16State  of I l l i n o i s  i .  New, 280 Ill. 393, 399, 117 N.E. 597 (1917). 

171d. - 
, , 

. . 
" ~ u l l e r  v. ~ h e d d ,  i61 Ill. 462, 493, 44 N.E. 286 (1896). . 

19wilton v. VanHessen, 249 111. 182, 189, 44 N.E. 134 (1911). 



people whether they  a r e  a c t u a l l y  navigable  o r  not.20 Where a 

l ake  o r  pond i s  n o t  navigable  and has never been meandered by t h e  

Federa l  government, which has surveyed and . so ld  t h e  l and  as though 
' 

no body of water were ' there;  t h e  purchasers  from-the:governnent 
/ 

own t h e  bed of t h e  l ake  o r  pond and a r e  e n t i t l e d  t o  t h e  exclusive 

possession of t h e  po r t ions  oined by thcm.21 . Thus., i f  a l ake  i s  

navigable and/or meandered' on t h e  government survey it i s  owned by 

* t h e  s t a t e  and t h e  use of t h e  1ake .bed  w i l l - b e  sub jec t  t o  s t a t e  

regulat ion.  However, i f  t h e  l ake  j s  non-navigable and n o t  

meandered, t h e  bed i s  p r i v a t e l y  owned a n d . i s  n o t  sub jec t  t o  

s t a t e  regula t ion .  . . 

3. Navigabi l i ty  Def incd  

The d i s t i n c t i o n  between navigable and non-navigable water- 

courses  i s  important n o t  on ly  i n  determining whether a stream o r  

l ake  i s  sub jec t  t o  t h e  pub l i c  easement of naviga t ion  but  a l s o  because 

many of t he  s t a t u t e s  r egu la t ing  dams:apply only t o  navigable  

waterways. , t I .! , 

The English common l a w  def ined navigable waters  a s  those 

waters which were a f f ec t ed  by t h e  ebb and flow o f . t h e  t i d e .  22 

Z 2 ~ c h u l t e  v. Warren, 218 Ill. 108, 118, 75 N.'E. 783 (1905). 



This  t e s t  i s  obviously unacceptable  f o r  use  by t h e  i n l a n d  

United S t a t e s  and t h e r e f o r e  t h e  c o u r t s  i n  those  s t a t e s  developed 

v a r i o u s  nav igab le - in - fac t  t e s t s .  One such  t e s t ,  t h e  saw-log t e s t  

o f  n a v i g a b i l i t y ,  i s  used by many s t a t e s  as w e l l  as t h e  Federal  

government .23 E s s e n t i a l l y ,  under t h i s  t e s t  i f  a s t ream i s  l a r g e  

enough t o  f l o a t  a l o g , t o  a m i l l  t hen  it i s  considered navigable .  

The I l l i n o i s  Supreme Court', however, s p e c i f i c a l l y  r e j e c t e d  

t h e  saw-log t e s t  of I n  I l l i n o i s ,  t h e  f a c t  t h a t  

f i shermen and h u n t e r s  c a n , t r a v e r s e  a s t ream i n  small b o a t s  does  

n o t  r ender  a s t ream navigable ;25 Nor do a r t i f i c i a l  improvements 

make a non-navigable waterway nav igab le  f o r  t h e  purpose of 

determining r i p a r i a q  r i g h t s . 2 6  Such would c o n s t i t u t e  a t a k i n g  

. o f  p r i v a t e  p r o p e r t y  f o r  p u b l i c  u s e  wi thou t  j u s t  compensa- 

t i o n . 2 7  A s t ream i s  n o t  deemed nav igab le  i f  it i s  o n l y  capab le  , 

of c a r r y i n g  commerce once a y e a r  dur ing  t h e  two t o  f o u r  weeks of 

. s p r i n g  f l o o d s .  
28 

I n  I l l i n o i s ,  t o  be nav igab le ,  a s t ream must, i n  i t s  o r d i n a r y  

and n a t u r a l  cond i t ion ,  f u r n i s h  a common passagc capab le  of 

. c a r r y i n g  commerce of p r a c t i c a l  u t i l i t y  t o  t h e  p u b l i c  i n  t h e  

customary mode i n  which such commerce i s  conducted by water .  29 

2 3 ~ o n n e c t i c u t  L i g h t  and Power Co., 9 FPS 606 (1976) ,  a f f  Id. Connect icut  
L igh t  and Power Co. v. F'PC, 557 F.2d 349 ( 1 s t  C i r .  1977) .  

2 4 ~ c h u l t e  v. Warren, 218 111. 108, 118,75 N.E. 783 (1905). 

2 6 ~ h e  People  v. Economy Power Co . , 2 4 1  Ill. 290, 324, 89 N .E. ,160 (1909).  

- 
2 9 ~ a n i t a r y  ~ i s t r i c t  v. Boening, 267 Ill .  118, 126, 107 N.E. 810 (1915).  



To be  nav igab le  t h e  wa te r  must be of s u f f i c i e n t  dep th  t o  a f f o r d  

a channel  f o r  u s e f u l  commerce.3o It must be of common o r  p u b l i c  

use  f o r  t h e  c a r r i a g e  of b o a t s  and l i g h t e r s ,  and of bear ing  up and 

f l o a t i n g  v e s s e l s  f o r  t h e  t r a n s p o r t a t i o n  of p r o p e r t y  conducted by 

t h e  agency of man. 31 

Thus, it appears  t h a t  t h e  I l l i n o i s  common 1 a w . d e f i n i t i o n  of 

n a v i g a b i l i t y  i s  narrow'enough s o  t h a t  many, o r  a t  l e a s t  some, 

watercourses  which a r e  capab le  of producing h y d r o e l e c t r i c  power 

may be cons idered  non-navigable. Development of s i t e s  on such 

non-navigable s t reams  would be somewhat s imple r  b e c a u s e , t h e  

developer  would n o t  have t o  comply. w i t h  t h o s e  s ta tut ;ory  r e q u i r e -  

ments p e r t a i n i n g  t o  nav igab le  waterways ( e . ~ . ,  a work-in-water 

pe rmi t  would n o t  be n e c e s s a r y ) .  

A s  was mentioned above, t h e  I l l i n o i s  d e f i n i t i o n  of n a v i g a b i l i t y  

i s  narrower t h a n  t h e  f e d e r a l  d e f i n i t i o n ,  The two t e s t s  should  

n o t  be confused. Even though a site i s  l o c a t e d  on a non-navigable 

s t ream accord ing  t o  t h e  I l l i n o i s  d e f i n i t i o n ,  t h e  s t ream w i l l  v e r y  

l i k e l y  be nav igab le  accord ing  t o  t h e  v e r y  broad f e d e r a l  d e f i n i t i o n .  3 2 

There fore  whi le  t h e  developer  may escape some s t a t e  r e g u l a t i o n  t h e  . . 

33 f e d e r a l  r e g u l a t i o n s  must s t i l l  be complied wi th .  

3 0 ~ c h u l t e  v. Warren, 218 IT1. 108, 119, 75 N .E. 783 (1905).  

31 
The People v. Economy Power Co., 241 Ill. 290, 332, 89 N.E. 760 (1909). 

32 
Connect icut  L igh t  and Power Co., 9 FPS 606 (1976),  a f f ' d .  Connec t icu t -  
L igh t  and Power. Co. V. FPC, 557 F.2d 349 ( 1 s t  C i r .  1977) .  

3 3 ~ u p r a  n o t e  1 3  



4. ' Use of t h e  Water 

The bas ic  law of r i p a r i a n  r i g h t s  i n  I l l i n o i s  i s  enumerated 

i n  t h e  l e i d i n g  case of Evans v. ~ e r r i w e a t h e r .  34 Evans and 
. . 

Merriweather each owned a - m i l l  on a  small  stream. Both used the  
I 

water of t h e  stream t o  generate  steam power. Under normal 

condit ions t h e r e  was more than enough water t o  opera te  both m i l l s .  

However, during one p a r t i c u l a r  year  t h e r e  was a  drought which 

r e s u l t e d  i n  t he re  not  being enough water t o  run e i t h e r  m i l l  a l l  

of t he  t h e  time. Evans, t he  upstream owner, b u i l t  a  dam across  

t h e  stream and used a l l  ,of t h e  water himself.  Merriweather brought 

a  s u i t  a t  law f o r  damages f o r  obs t ruc t ing  and d ive r t i ng  a water- 

course and obtained a judgment which was sus ta ined  on appeal.  

The cour t  l a i d  down t h e  following p r i n c i p l e s  i n  i t s  opinion: 

1) Water flows i n  i t s  n a t u r a l  'course and having taken a 

c e r t a i n  course cannot be d iver ted ,  so  t h a t  a l l  through-whose lands  

it  na tu ra l ly  flows may enjoy the  p r i v i l e g e  of using it. The 

proper ty  i n  t he  water i s  not  a  property r i g h t  i n  t h e  f l u i d  i t s e l f  

but  i s  a r i g h t  t o  t he  impetus o r  flow of t h e  water which i s  

dependent on t h e  ownership of r i p a r i a n  land.  35 This I s ,  e s s e n t i a l l y ,  

what i s  known as t h e  n a t u r a l  flow doct r ine .  Mere p r i o r i t y  of 

appropr ia t ion  of running water confers  no exclusive r i g h t .  36' 

34~vans  v. Merriweather, 4, 111. 492, 38 Am. Dec. 106 (1842). 



2 )  This doc t r ine  i s  tempered by allowing f o r  a reasonable 

use of t h e  water. Each r i p a r i a n  p rop r i e to r  i s  bound t o  u s e , t h e  
* -  . 

. . running water so a s  t o  do. a s  l i t t l e  i n ju ry  t o  those below o r  above 

37 
him a s  i s  cons i s t en t  with a  valuable  b e n e f i t  t o  himself.  

3)  Water uses  a r e  divided i n t o  two ca tegor ies :  a r t i f i c i a l  

. and nat,vral. Natural  uses a r e  those t h a t  a r e  abso lu t e ly  e s s e n t i a l  - t o  human exis tence  s u c h ' a s  dr inking purposes, household wants, and 

water f o r  c a t t l e  o r  s tock.  For Li~ese uses ,Lhc upper r i p a r i a n  may 

use a l l . o f  t h e  water i n  a  stream, i f  necessary, t o  supply h i s  

n a t u r a l  wants, even i f  it r e s u l t s '  i n  t h e r e  being no water . l e f t  f o r  

t h e  lower r i p a r i a n s .  A r t i f i c i a l  uses ,  on t h e  o the r  hand, a r e  those  
, , .  .. % - , - - .  

which provide f o r  t h e  r i p a r i a n ' s  comfort and inc rease  h i s  p rospe r i ty  

such a s  i n d u s t r i a l  and a g r i c u l t u r a l  uses .  Where the  stream i s  small ,  

. . 
and does not  f u r n i s h  s u f f i c i e n t  water t o  supply the n a t u r a k ' r a n t s  

of t he  d i f f e r e n t  p rop r i e to r s  l i v i n g  on it, none of t h e  p rop r i e to r s  
, , .  

can use t h e  water f o r  a r t i f i c i a l  uses.  38 Where Lhe watal' or'. a 

stream i s  n0.L needgd t o  supply n a t u r a l  wan.ts, and the re  i s  no t  

s u f f i c i e n t  water f o r  ' each p rop r i e to r  t o  c a r r y  on h i s  manufacturing 

purposes, no p rop r i e to r  has a  r i g h t  t o  use a i l  of t h e  water; a l l  ' 
" 

have a r i g h t  t o  share  i n  i t s  bene f i t ,  .and an ac t idn  w i l l  l i e ' a g a i n s t  

39 . - .  a  pa r ty  who d i r e c t s  o r  consumes the  whole of t h e  stream. 

. -  - 



4)  Reasonable use i s  a  quest ion of f a c t  which w i l l  vary from 

case t o  case. For t h i s  reason the  cour t  refused t o  formulate a  r u l e  

governing reasonable use but  decided t h a t  it  must be l e f t  t o  t h e  

jury  t o  determine whether t h e  par ty  complained of has used, under 

a l l  t h e  circumstances, more than h i s  j u s t  proport ion of t h e  water. 
40 

From.this  s ta tement  of bas ic  r i p a r i a n  law, it appears t o  be 

f a i r l y  c l e a r  t h a t  using water t o  produce hydroe lec t r ic  power is  

arl a r t i f i c i a l  use, a t  l e a s t  i f  you a r e  planning t o  s e l l  t h e  'power 

o r  use it f o r  anything o the r  than your own personal  household use. 

Unfortunately, t he  c o u r t ' s  d e f i n i t i o n  of reasonable use i n  Evans v. 
I I 

Merriweather does no t  lend i t s e l f  t o  p r e d i c t a b i l i t y .  To obta in  a 

b e t t e r  idea  of what c o n s t i t u t e s . a  reasonable use it i s  necessary 
4 . . .  . .. 

t o  look a t  subsequent cases .  

)- Plurnlcigh u. ~ a v s u r $ '  involved a  s u i t  by a  lower r i p a r i a n  
. I  1 , .  ! 

aga ins t  t he  upper r i p a r i a n  f o r  d ivers ion  of th ree- four ths '  of t h e  

s t ream's  n a t u r a l  flow t o  water power t o  run the  upper 

r i p a r i a n ' s  m i l l .  The flow d ive r t ed  was then re turned  t o  t h e  stream 

a t  a  po in t  below t h e  p l a in t i f f - l ower  r i p a r i a n ' s  land. Enough water 
I .  

s t i l l  passed through t h e  n a t u r a l  channel f o r  ag r i cu l tu ra1 , and  

domestic purposes and t h e  p l a i n t i f f  was unable t o  show any a c t u a l  

damage. The cour t  decided t h a t  no s p e c i a l  damages need be shown 
I 

t o  recover f o r  a  diversion.  42 However, t he  recovery wduld be only 

"6 Ill. (1 Gilm.) 5&, 41 Am. Dec. 199 (1844). 



f o r  nominal damages t o  p r o t e c t  t h e  p l a i n t i f f ' s  r i g h t  t o  t h e  water 

aga ins t  a  p r e s c r i p t i v e  easement by t h e  defendant .13 Presumably 

the  p l a i n t i f f  could no t  en jo in  t h e  d ivers ion  without showing a c t u a l  

damage. 

I n  reaching i t s  dec is ion  t h e  cou r t  held the  following: 

1 )  ,Every r i p a r i a n  p rop r i e to r  has an undoubted r i g h t  t o  use a 

watercourse f o r  hydraul ic  purposes so  long a s  s /he does no t  I r i J ~ r e  

another  r i p a r i a n  p rop r i e to r .  4 h 

2 )  The water power t o  which a r i p a r i a n  p rop r i e to r  i s  e n t i t l e d ,  

c o n s i s t s  i n  t he  f a l l  of t h e  stream, when i n  i t s  n a t u r a l  s t a t e ,  a s  

i t  passes  through t h e . r i p a r i a n l s  land ,  o r  along the  boundary of it, 

and t h e  water must pass  from t h e  land  i n . . i t s  accustomed channel. 4 5 

3 )  Property r i g h t s  i n  water , a re  i nd iv i seb le ,  and a l l  r i p a r i a n  

p rop r i e tv r s  are e n t i t l e d  t o  an e q u a l i t y  of r i g h t s  there in .  They 

must use it as an e n t i r e  stream, i n  i t s  n a t u r a l  channel, and t he re  

can be no severence i n t o  p a r t s  f o r  hydraul ic  purposes without 

46 consent. 

4 )  An upper r i p a r i a n  propr ie tor 'may e r e c t  a  dam and hydraul ic  

works, and u s e  t h e  whole stream t o . p r o p e l  t h e  m i l l ,  i f  t he  water 

i s  permit ted t o  flow i n  i t s  accustomed channel t o  t h e  land of t h e  

4 7 lower propr ie tor .  



48 I n  Fink v. Board of T r u s t e e s  of Southern I l l i n o i s  Univ. , 
a much more r e c e n t  c a s e  invo lv ing  an i n j u n c t i o n  a g a i n s t  a dam, t h e  

. c o u r t  used a ba lanc ing  t e s t  t o  determine reasonab le  use. The 

p l a i n t i f f s  brought s u i t  t o  e n j o i n  c o n s t r u c t i o n  of a dam upstream 

-on a n  i n t e r m i t t e n t  watercourse  which flowed p a s t  t h e i r  p roper ty .  

The defendant  had p laced  a dam a c r o s s  one branch of t h e  watercourse  

t o  impound a l a k e .  The l a k e  water wa.s t o  be used f o r  h e a t i n g  and 

, cooli l lg aid i.ecr.eaLPon purposes.  'The on ly  complaint  concerning 

t h e  dam was t h a t . i t  would reduce t h e  flow of water  through 

p l a i n t i f f ' s  p roper ty .  The dam would impound water  on one of two 

branches of t h e  watercourse  and only such q u a n t i t i e s  from t h a t  

source  a s  go over  t h e  sp i l lway  would f low p a s t  p l a i n t i f f ' s  land.  

I n  a d d i t i o n ,  t h e  c o u r t  found t h a t  t h e  p l a i n t i f f  d i d  n o t  use  t h e  

wat.cs f o r  d r i n k i n g  o r  hou3chold pui*poses. The c o u r t  h e l d  t h a t  

where, as i n  t h i s  case ,  t h e  l o s s ,  i f  any, t o  p l a i n t i f f s  by' any 

decrease  i n  t h e  f low was minimal and t h e  b e n e f i t s  t o  defendant  

from c o n s t r u c t i o n  of t h e  dam were s u b s t a n t i a l ,  a r e f u s a l  t o  e n j o i n  

c o n s t r u c t i o n  of t h e  dam was proper .  49 
I 

I n  conclus ion,  i t  appears  f r o m - t h i s  r e c e p t  c a s e  t h a t .  I l l i n o i s  

has  adopted a balancing t e s t  t o  a p p o r t i o n  competing r i g h t s  t o  t h e  

use  of water  f o r  a r t i f i c i a l  purposes from t h e  same watercourse.  

Thus, t h e  r i p a r i a n  h y d r o e l e c t r i c  devel-oper has t h e  r i g h t  t o  use  

t h e  water  f o r  h y d r o e l e c t r i c  power so  long  as h i s  use  does n o t  

4871 Ill .  App. 2d 276, 218 N.E. 2d 240 (1966).  



unreasonably i n t e r f e r e  with another  r i p a r i a n ' s  a r t i f i c i a l  use. 

The reasonableness of t h e  use i s  t o  be determined by a jury,  but  

genera l ly  un le s s  t h e r e  i s  a c t u a l  damage and in t e r f e rence  with 

another  r i p a r i a n ' s  use t h e  developer does not  have t o  f e a r  an 

in junc t ion .  Even when t h e r e  a r e  a c t u a l  damages t h e  developer 

need only be concerned about an i n j u n c t i o n ' i f .  t h e  damages a r e  II 
of a na ture  which cannot be adequately compensated f o r  i n  a s u i t  

a t  law such as monetary payment. I n  such o case t h e  cou.rt. w i l l  

a f fo rd  r e l i e f  by in junc t ion ,  bu t  lawful and use fu l  business  may 

. n o t  be stopped on account of t r i f l i n g  o r  imaginary arlnoyances 

which do no t  c o n s t i t u t e  r e a l  injury.50 Of course,  t he  dam, which 

i s  an a r t i f i c i a l  use,  may never i n t e r f e r e  wi th  another  r i p a r i a n ' s  

n a t u r a l  use. This i s  prima f a c i e  unreasonable and an in junc t ion  - 
5 1 would be proper.  

B. L i a b i l i t y  of Dam Owner 

1. Backfloodine 

Af ter  acqui r ing  t h e  r i g h t s  t o  use t h e  water, t he  banks, and 

bed of t he  stream, t h e  developer must be concerned with backflooding 

o r  ponding of water. Many s t a t e s  have m i l l  dam a c t s  which permit 

a dam owner t o  backflood land no t  h i s  own upon payment of damages, 

without f e a r  of a cour t  in junc t ion .  I l l i n o i s ,  however, has 

5 0 ~ l a r k  v. Ltndny Light  and Chemical Co., 341 Ill. App. 316, 93 N.E. 2d 
441 , 4L3 ,(I950 1. 

2 I 
Evans v. Memiweather, 4 Ill. 492, 495, 38 Am. Dec. 106 (1842). 



repealed i t s  m i l l  dam act.52 Therefore,  under t h e  common l a w ,  

i n  order  t o  cohtinuously o r  repea ted ly  f lood  l and  t o  c r e a t e  a pond, 

r e s e r v o i r  o r  l a k e  behind a dam, t h e  developer must own e i t h e r  t h e  

land,' o r  an easement, o r  have a c o n t r a c t  (h, permission) t o  

.flood t h e  land. Everyone has a r i g h t  t o  cons t ruc t  a m i l l  dam upon 

t h e i r  land,  provided they do no i n j u r y  t o  another  thereby, bu t  they 

{,have no r i g h t  t o  i n t e r f e r e  wi th  t h e i r  neighbor 's  r i g h t s  and 
/ 

pr iv i l eges ,  o r  t o  s e t  back t h e  waters  of a stream one f.oot upon 

t h e i r  nekghbor's land,  un less  they have so long enjoyed t h e  

p r i v i l e g e  a s  t o  have obtained a P r e s c r i p t i v e  r i g h t  t o  do so. 5 3 

Anytime a dam does backflood ano the r ' s  l and  t h e  owner i s  l i a b l e  

f o r .  damages.54 Under c e r t a i n  circumstances ( i  .e., continued - 
nuisance) an in junc t ion  may i s s u e  t o  have the  dam removed. 55 

I n  many cases daa developers will be buying o ld  m i l l  dams 

and r e t r o - f i t t i n g  them f o r  t h e  generat ion of hydroe lec t r ic  power. 

I n  such cases  t h e  backflooding r i g h t s  may have been a l ready  

acquired by t h e  previous dam owner through p re sc r ip t ion .  But, 

a p r e s c r i p t i v e  r i g h t  t o  f l ood  the  lands  of another  can only a r i s e  

where ' the lands  have been flooded f o r  a period of 20 years  o r  

more, and where t h e  f looding was adverse and unin ter rupted  and 

52~11. Ann. Stat. ch .  92,Pl - 11 (smith-Hurd 1966).  

5 3 ~ i ~ ~  v. Ward, 7 Ill .  ( 2  ~ i l m .  ) 285, 298 (1845). 

: "stout v. McAdams, 3 111. (2 Scan?.) 67, 69, 33 Am. Dec. 441 (1839). 

5 5 ~ e e  - ~ e t e r d i n ~  v. C e n t r a l  Ill. Public  s e r v i c e  Co., 231 Ill. App. 542 
(1923), aff i rmed 313 Ill. 562, 145 N.E. 185 (1924). 



took f iacc with the  knowledge and acq11i.escence of t h e  landowner. 
56 

2 .  Dam Breach 

There i s  only one case i n  I l l i n o i s  case law dea l ing  d i r e c t l y  

with l i a b i l i t y  f o r  dam breach.57 In  t h a t  case  t h e  be fendmts  

b u i l t  a dam across  a small  creek f o r  t he  purpose of making a l ake  

f o r  ga ther ing  i c e ,  f i s h i n g  and boating. The dam gave way and 

flooded p l a i n t i f f ' s  l and ,  damaging h i s  crop. The p l a i n t i f f  

contended t h a t  t h e  defendants were negl igcnt ,  e i t h e r  i n  t h e  

cons t ruc t ion  o r  i n  t he  maintenance of t h e  dam and t h a t  t h e  i n j u r y  

was t h e  ' r e s u l t  of such negligence. Af te r  judgment. f o r  the p l a i n t i f f s ,  

t h e  defendants appealed on t h e  ground t h a t  t h e  p l a i n t i f f s  had not  

proved any a c t u a l  a c t s  of negligence by the  defendants nor 'had  they  

proved what caused t h e  dam t o  g ive  way. The cour t  s t a t e d  the  

following : 

It i s  no t  denied t h a t  t he  dam gave way. The 
preswnption is ,  then, t h a t  i t  was no t  maintained 
as it should have been. I t  was b u i l t  f o r  a p p e l l a n t ' s  
s o l e  p r o f i t ,  and it was t h e i r  duty t o  maintain it so 
t h a t  o the r s  would not  be in,jured by it. 'I'heir 
[ p l a i n t i f f s ' ]  r i g h t  of recovery does no t  depend 
upon t h e i r  a b i l i t y  t o  spec l fy  o r  prove what mistake 
o r  i n s u f f i c i e n c y  i n  t h  cons t ruc t ion  of t he  dam 
caused it t o  g ive  way. 98 

The defendants were he ld  l i a b l e  f o r  t h e  damage. I n  general ,  a 

person who d i v e r t s  o r  r e s t r a i n s  any flow of water must provide 

5 6 ~ i l l s  v. Babb, 222 111. 95,  106, 78 . L2 (1906). 

57Whiteside v. Co l l i e r ,  100 Ill; App. 611 (1901). 

5 8 ~ d .  - a t  613. 



aga ins t  t h e  con'sequences of .unusually heavy r a i n f a l l  ( a  100 year  

f l ood)  and i s  l i a b l e  f o r  damages caused by f a i l v r e  t o  make such 

provision.59 A r a i l r o a d  could no t  escape l i a b i l i t y  f o r  flooding 

p l a i n t i f f ' s  lands a s  a r e s u l t  of making changes i n  an embankment 

dbs t ruc t ing , the  n a t u r a l  flow of water, on t h e  grounds t h a t  t h e  

r a i n f a l l s  which caused t h e  overflow were an a c t  of God,' because 

the  r a i l r o a d  was g u i l t y  of negligence i n  t h a t  it f a i l e d  t o  

60. a n t i c i p a t e  t he  a f f e c t s  on t h e  embankment of normal r a i n f a l l .  

Thus i t  appears t h a t  un less  dam breach o r  backflooding was 

caused by. a reasonably unforeseeable a c t  o f .  God and the  dam owner 

i s  ab le  t o  prove t h a t  he was no t  negl igent  then s/he w i l l  'be  held 

l i a b l e  f o r  a l l  damage which r e s u l t s  from t h e  breach o r  backflooding. . . 

5 9 ~ l l e r  v. Mobile & Ohio R. Co., 265 111,. App. h lb ,  418 (1932). 



I I. DIRECT REGULATION. 

Hydroelectr ic  dams a r e  not  d i r e c t l y  r egu la t ed  by t h e  s t a t e  of I l l i n o i s  

as ind iv idua l  e n t i t i e s .  However, I l l i n o i s  d i r e c t l y  r egu la t e s  t he  con- 

s t r u c t i o n  and opera t ion  of dams i n  general .  I n  addi t ion ,  l l l i n o i s  

r egu la t e s  a l l  pub l i c  u t i l i t i e s .  Taken toge ther ,  t hese  regulatory 

a c t i v i t i e s  c o n s t i t u t e  t h e  major and most important s t a t e  a u t h o r i t i e s  

a f f ec t ing '  small s c a l e  hydroe lec t r ic  development. I n  addi t ion ,  munici- 

p a l i t i e s ,  water d i s t r i c t s ,  and count ies  a l s o  have c e r t a i n  powers over 

t h e  use  of water and watercourses wi th in  t h e i r  j u r i s d i c t i o n .  These 

a u t h o r i t i e s  may .d i r ec t ly  a f f e c t  t h e  development of small s c a l e  hydro- 

e l e c t r i c  power. . 

A. Darn,,Regulation - The Department of Transportat ion - 

The I l l i n o i s  Department of Transportat ion (DOT) has genera l  

j u r i s d i c t i o n  and supervis ion over a l l  r i v e r s  and ' l akes  i n  which t h e  

S t a t e  of I l l i n o i s  o r  t h e  people of t h e  s t a t e  have any r i g h t s  o r  

i n t e r e s t s .61  I n  addi t ion  t h e  DOT has been given broad au tho r i ty  t o  

exe rc i se  t h e  s t a t e ' s  po l i ce  power t o  r egu ia t e  t h e  water l e v e l s  and 

car ry ing  capac i ty  of a l l  streams of t h c  s t a t e  regard less  of ownersh* - - - -. . 
t o  preserve t h e  f i s h  and o the r  aquat ic  l i f e  i n  t h e  stream and to .  . 

safeguard t h e  h e a l t h  of t h e  community.62 Under t h i s  s t a t u t e  it i s  

unlawful f o r  any person, persons, corporat ions,  count ies ,  c i t i e s ,  

munic ipa l i t i es ,  o r  o the r  agencies  t o  make any f i l l ,  depos i t ,  o r  

encroachment i n ,  depos i t  o r  placement of f e l l e d  o r  trimmed woody 

- -  - - 

61~11. Ann. S t a t .  ch. 19, 552 (smith-Hurd 1972).  



p l a n t  upon o r  along the  banks, o r  e r e c t  any br idges over any of t h e  

streams of t h i s  s t a t e ,  u n t i l  plans,  p r o f i l e s  and s p e c i f i c a t i o n s  and 

o the r  d a t a  which may be requi red ,  have been f i r s t  f i l e d  with t h e  DOT 

and a  wr i t t en  permit received.63 T h e  DOT i s  a l s o  authorized,  i n  

. case  of e x i s t i n g  dams, t o  r equ i r e  t h a t  they be maintained i n  a  proper 

s t a t e  of r e p a i r ,  and a t  a  h e i g h t ' f o r  proper  con t ro l  of water l e v e l s  

i n  t h e  d i sposa l  of f lood  waters ,  a s  wel l  a s  a t  normal s tages ,  and f o r  

such purposes t o  r equ i r e  changes and modif icat ions i n  dams and t o  

compel t he  i n s t a l l a t i o n  of fishways i n  dams wherever deemed necessary, 

a s  recommended by t h e  I l l i n o i s  Department of Conservation. 64 

1. Permit t ing Procedure 

I n  accordance with and under t h e  a u t h o r i t y  of t h e  above 

s t a tu t e ,65  the  ilOT Divis ion of Water Resources (DWR) has i ssued  

r egu la t ions  e n t i t l e d  !Interim Dam Operation and Construction 

~ u 1 e s . 1 1 ~ ~  A s  t h e  t i t l e  i nd ica t e s ,  t h e s e  r egu la t ions  a r e  only 

temporary. Permanent r egu la t ions  w i l l  .be i ssued  i n  t h e  f a l l  of 

1 9 7 9 . ~ ~  Although t h e r e  probably w i l l  be changes i n  t h e  ' in te r im 

6 3 ~ d .  - 
6 4 ~ d .  - 
651d - . 
66 

I l l i n o i s  ~ e p a r t m e n t  of Transpor.LaL:iun, Divis ion of Water Resources, 
.Rules and Regulations,  P a r t  804, In te r im Dam Operation and Construction Rules 
(Amended May 18, 1979). These may be obtained f r e e  from DOT/DWFt a t  2300 South 
Dirksen Parkway, Spr ingf ie ld ,  Ill., 62764. 

67~e lephone  conversat ion with M s .  Cheryl Sylves te r ,  Ass i s t an t  Chief 
Counsel, Dept. of Transp., Div. of Water Resources, June 18, 1979. 



r u l e s ,  a d iscuss ion  of t he  bas ic  requirements and.permits  i s  

u s e f u l ' t o  provide some ind ica t ion  of what i s  involved i n  l i c e n s i n g  

a  dam. 

The in te r im r u l e s  cover: permit gu ide l ines  and procedures 

f o r  cons t ruc t ion  and recons t ruc t ion  of dams; permit gu ide l ines  

f o r  opera t ion  of s a f e  dams; emergency procedures f o r  dams t h a t  have 

been inspec ted  and found t o  be high hazard dams; and procedures 

'and guide l ines  f o r  provis iona l  permits  t o  opera te  .dams while 

necessary s a f e t y  r e p a i r s  a r e  being made. Under t hese  r egu la t ions  

two permits  a r e  required:  ( 1 )  a cons t ruc t ion  permi.1; ( inc ludes  

recons t ruc t ion) ;and  (2 )  an operat ion permit. These permit require-  

ments apply only t o  dams which ( 1 )  a r e  twenty-five f e e t  o r  more 

i n  he ight  o r  ( 2 )  have an impounding capac i ty  of f i f t y  ac re - f ee t  

o r  more. Not included a r e  b a r r i e r s  which- a r e  s i x  f e e t  o r  l e s s  

i n  he ight ,  regard less  of s to rage  capaci ty,  and b a r r i e r s  which 

have .a  s to rage  capac i ty  a t  maximum water s torage  e leva t ion  of 

68 f i f t e e n  ac re - f ee t  o r  l e s s ,  r ega rd l e s s  of height.  The owner of 

a  dam o r  dam .which i s  l a r g e r  than . . the  above minimum s i z e  

requirements must apply t o  t h e  DOT/DWR f o r  a Construction Permit 

t o  cons t ruc t  o r  r econs t ruc t  each dam and appurtenant works.which 

69 impounds o r  d i v e r t s  water. Once t h e  permit i s  granted, t he  

developer must no t i fy  DWR immediately i f  any changes i n  t h e  

70 cons t ruc t ion  schedule a r e  made. EXfective January 1, 1980 t h e  . 

68 Supra note  66, a t  

69 I l l i n o i s  Department of Transportat ion,  Division of Water Resources, P a r t  
80J4, In te r im Dam Operation and Construction Rules   mended May 18, 1979). 



owner of a new o r  e x i s t i n g  dam meeting the  s i z e  requirements must 

apply t o  DWR f o r  an 0pera t ing .Permi t  t o  opera te  each new o r  

e x i s t i n g  dam and appurtenant works which impounds o r  d i v e r t s  
. . .  . . 7 1  . - . . .  . 

water. Persons proposing t o  bui ld new dams must ob ta in  

operat ing permits  p r i o r  t o  f i l l i n g  operat ions.  72 A l l  opera t ing  

permits  expi re  f i v e  yea r s  a f t e r  t h e  d a t e  of i n i t i a l  issuance,  and 

73 must be renewed by t h e  owner of t he  dam. 

The U.S. Army Corps of 'Ehgineerst "Recommended Guidelines . 

f o r  Safety Inspec t ion  of D a m s , "  a copy of which may be obtained 

from DWR, i s  t h e  bas i s  of DWR's review and approval of t h e  

s t r u c t u r a l  and foundation design requirements as wel l  a s  t h e  

hydrologic and hydraul ic  design requirements of dams sub jec t  t o  

74 . t he se  ru les .  

'a. Coils Lruction permit 

~ i ~ l i c a t i o n  f o r  a ' c o n s t r u c t i o n  permit  must he made on 

forms provided by D W R . ~ ~  The app l i ca t ion  must inc lude  - i n t e r  

a l i a :  ( a  j c e r t i f i c a t i o n  by a profkss iona l  engineer;  (b) com- - 
pu ta t ions  of a l l  engineering a spec t s  of t h e  dam and spillways 

inc luding  an assessment of t h e  t h r e a t  t o  l i f e  and property 

' i n  t h e  event of f a i l u r e ;  ( c )  time schedule f o r  cons t ruc t ion  
. . 

of t h e  dam (app l i can t  must n o t i f y  DWR immediately i f  any 



changes of schedule a r e  made); ( d )  "as b u i l t "  p l ans  and 

spec i f i ca t ions ;  ( e )  an au tho r i za t ion  t o  DWR t o  en t e r  upon 

the  dam property,  i n  t h e  event t h a t  t h e  dam i s  found t o  be 

i n  immediate danger of f a i l u r e ,  i f  DWR f i n d s  it necessary t o  

a c t  t o  prevent  o r  a l l e v i a t e  dam bur s t  damage; and ( f )  an 

agreement t o  compensate DWR' f o r  c o s t s  reasonably incur red  by 

such emergency ac t ion .  7  6 

b. Operating Permits 

A l l  app i i ca t ions  f o r  opera t ing  permits  s h a l l  be made on 

forms provided by DWR and s h a l l  inc lude  t h e  following: ( a )  f o r  

e x i s t i n g  dams, a r e p o r t  by an I l l i n o i s  r eg i s t e r ed  engineer,  

assess ing  t h e  sa fe ty  o r  def ic iency  of t h e  dam; ( b )  d e t a i l s  of 

the  maintenance program t o  be c a r r i e d  out  on the  dam and 

appurtenant w,orks; ( c )  documentation of financj-a1 capah.i'l.ity. 

t o  adcquatcly opcra tc  and maintain thc  dam i n  3afc condi ' t ion~ 

( d )  au tho r i za t ion  t o  UWR t o  e n t e r  dam proper ty  t o  prevent  o r  

a l l e v i a t e  dam burs t  damage i f  necessary and agreement t o  

compensate DWR f o r  c o s t s  reasonably incur=ed by the  emergency 

ac t ion ;  and ( e )  f o r  e x i s t i n g  dams, computations f o r  a  dam bur s t  

wave analysis.77 The app l i can t  can meet t h e  f i n a n c i a l  

r e s p o n s i b i l i t y  requirement by showing t h a t  s/he can obta in  

wi th in  t e n  days funds i n  t h e  amount requi red  t o  s a f e l y  breach 
. , 

t he  dam.78 I f  t h e  app l i can t  does n o t  adequately demonstrate 
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f i n a n c i a l  capab i l i t y ,  DWR may reques t  t h e  app l i can t  t o  pos t  

a  performance bond. The amount of the  bond w i l l  b e  t h e  amount 

which would be requi red  t o  s a f e l y  breach t h e  dam i f  t h e  

condi t ion  of t he  dam became a t h r e a t  t o  l i f e  and property.  * 

However, should t h e  cos t  of r e p a i r  t o  p lace  t h e  dam i n  a  

s a f e  condit ion be l e s s  than t h e  c o s t  of breaching, t h e  

performance bond w i l l  be used t o  r e p a i r  r a t h e r  than breach. 
7 9 

I n  addi t ion ,  once l i censed  and operat ing,  t h e  d h  owner 

must conduct, a t  her /his  own expense, an annual inspec t ion  by 

an ~ l l i n o i s  r e g i s t e r e d  p ro fe s s iona l  .engineer i n  accordance with 

these  ru l e s .  The r epor t  of t h e  inspec t ion  must then be 

submitted t o  DWR s t a t i n g  t h a t  t h e  dam is  sa fe ,  o r  spec i fy ing  

d e f i c i e n c i e s  found, and remedial measures necessary t o  render  

t h e  dam safe .  I f  t h e r e . a r e  s e r i o u s  de f i c i enc i e s ,  DWR w i l l  

r esc ind  t h e  s tandard permit and may i s s u e  in s t ead  a  provis iona l  

permit i f  t h e  owner i n d i c a t e s  .a wi l l ingness  t o  c o r r e c t  spec i f i ed  

de f i c i enc i e s .  These must then be remedied according t o  a  

submitted time schedule and i f  no t  t h e  provis iuna l  permit 

w i l l . b e  revoked a s  wel l  and the  dam could be dewatered, o r  

breached. 
80 



c. Fishladder Clearance 

A s  mentioned above t h i s  s t a t u t e  a l s o  au thor izes  t he  DOT 

t o  con~pel t he  i n s t a l l a t i o n  of fishways i n  dams wherever 
2 

deemed necessary, as recommended by the  I l l i n o i s  Department 

of ~ o n s e r v a ~ i o n . ~ '  Fishways a r e  not mentioned anywhere e l s e  

i n  t h e  I l l i n o i s  s t a t u t e s .  When contacted the  IKlT ind ica ted  

t h a t  f i sh l adde r s  have never been required because the  

~ e p a r t m e n t  of Conservation does not  be l ieve  t h a t  they  a r e  

ef f ect ive.02 However, should one ever be r e q u i r e d  it would 

be paid f o r  by t he  dam developer.03 Clearance f o r  t h e  

f i sh l adde r  requirement i s  obtained from the  Department of 

Conservation by DOT a s  p a r t  of t h e  normal processing of a  

. cons t ruc t ion  permit. The dam devel'oper i s  not  required t o  

f i l e  any spec i a l  app l i ca t ions  regarding fishways o r  t o  contac t  

t he  Department of Conservation him/herself. 8k 

d. Work-in-Water Permi.t 

Ln addi t ion  t o  t h e  dam operatirig and cons t ruc t ion  permiLs 

descr ibed above, t h e  DOT a l s o  r equ i r e s  a permit t o  f i l l  o r  

depos i t  mater ia l  o r  t o  bu i ld  o r  commence the  bui lding of any 

wharf, p i e r ,  breakwater, ,bulkhead "or any oth 'e r . s t ruc ture  o r  

do any work o f - any  kind" i n  any publ ic  bodies of water. 85 

'lI1l. Ann. S t a t .  ch. 19, 570 (Smith-Hurd 1972) 

8 2 ~ u p ~ a  note  67. 

'35 111. Ann* S t a t * .  ch* 19, $65 (Smi th -~urd  Cum. Supp. 1979).  . 



Public bodies of water under t h i s  sec t ion  include:  

a l l  open publ ic  streams and l akes  capable of being 
navigated by wa te rc ra f t ,  i n  whole. o r  i n  p a r t ,  f o r  
commercial uses  and purposes, and a l l  l akes ,  
r i v e r s  and streams which i n  t h e i r  n a t u r a l  condi- 
t i on .were  capable of being improved and made 
navigable,  o r  t h a t  a r e  connected with o r  
discharged t h e i r  waters i n t o  navigable l a k e s  
o r  r i v e r s  within,  o r  upon t h e  borders of t h e  
S t a t e , o f  I l l i n o i s ,  t oge the r  with a l l  bayous, 
sloughs, backwaters, and submerged lands t h a t  
a r e  open t o  t he  main channel o r  body of water 
and directly accessibf  e thereto.86 

It i s  necessary t o  note  t h a t  t he  language of t h i s  s ec t ion  

inc ludes  waters which would n o t  be included under t h e  I l l i n o i s  

common l a w  d e f i n i t i o n  of pub l i c  waters.  However, i n  conversa- 

t i o n s  with DOT, department o f f i c i a l s  have ind ica t ed  t h a t  they 

be l ieve  t h a t  under t h i s  s ec t ion  DOT'S a u t h o r i t y  only extends 

as f a r  a s  t he  common law de ' f in i t ion  uf' publ ic  waters.  The 

common law d e f i n i t i o n  inc ludes  a l l  navigable streams and l akes  

a s  wel l  a s  meandered lakes.  DOT 'be l ieves  t h a t  t h e  language 

i n  t h e  s t a t u t e  extending t h e i r  au tho r i ty  t o  inc lude  waters 

navigable when'improved j s  uncons t i tu t iona l .  87 Howevar, t h i s  

has no t  been t e s t e d  i n  cour t  a s  of t h i s  wri t ing.  The p e r m i t .  

requi red  under t h i s  s ec t ion  i s  c a l l e d  a work-in-water permit 88 

and e s s e n t i a l l y  p r o t e c t s  t h e  s t a t e ' s  i n t e r e s t  i n  navigat ion.  8 9 

The developer cons t ruc t ing  on any of t he  app l i cab le  waters 

must submit plans,  p r o f i l e s  and s p e c i f i c a t i o n s  t o  t h e  DOT. 

861d. - 
8 7 ~ u p r a  note  67. 

8 8 ~ d .  - 
89 

Ill. Ann. Stat. ch. 19, 5 70 (Smith-Hurd 1972). 



The DOT s h a l l  then i s s u e  a permit i f  such proposed use s h a l l  

n o t  i n t e r f e r e  with navigat ion.  90 

It should be emphasized t h a t  t h e  work-in-water permit 

and t h e  cons t ruc t ion  and opera t ing  permits  do no t  always 

overlap.  I £  t h e  dam i s  no t  l oca t ed  on a publ ic  body of water 

as def ined  by the  s t a t u t e  it w i l l  no t  r equ i r e  a work-i,n-water 

permit although it may need cons t ruc t ion  and operat ing permits  

because of i t s  s i ze .  Un t h e  o the r  hand, I f  t h e  dar~ Is s111al1 it 

may no t  need cons t ruc t ion  and opera t ing  permits  bu t  i t  n~ay be 

loca t ed  on a publ ic  body of water,  t he re fo re  neces s i t a t i ng  

a work-in-water permit. The developer should check with DOT 

t o  be c e r t a i n  which permits  a r c  required.  

B. Public U t i l i t y  Regulation - The I l l i n o i s  Commerce Commission 

The o the r  major group o$ r egu la t ions  which.may have a s i g n i f i c a n t  

impact on t h e  development of small  s c a l e  hydroe lec t r ic  power a r e  those  

r egu la t ions  governing publ ic  u t i l i t i e s .  ' In I l l i n o i s  t he  e n t i t y  which 

has regula tory  a u t h o r i t y  over publ ic  u t i l i t i e s  Is t h e  I l l i n o i s  

commerce Commission (ICC) .91 ' It rep laces  t h e  Public  U t i l i t i e s  

Commission, which no longer  e x i s t s .  The I C C  has general  supervis ion.  

9 2 of a l l  publ ic  u t i l i t i e s .  This superv is ion  i s  very f a r  reaching. 

I t  includes t h e  manner and method i n  which t h e  business  i s  conducted, 

as' wel l  as t h e  general  condition, '  f r anch i se s ,  c a p i t a l i z a t i o n ,  r a t e s ,  
\ 

91~ll. Ann. S t a t .  ch. 11 2 1 - 95 ( s m i t h - ~ u r d  1966). 

9 2 ~ d .  5 8 , (Smith-Hurd Cum. Supp. 1979) . - 



and o the r  charges of t h e  u t i l i t y ,  and t h e  manner i n  which t h e i r  

p l a n t s ,  equipment and o the r  proper ty  a r e  managed, conducted and 

operated, no t  only with respec t  t o  t he  adequacy, s e c u r i t y  and 

accommodation afforded by t h e i r  s e rv i ce  but  a l s o  with r e spec t  t o  

t h e i r  compliance with t h e  Public  U t i l i t i e s  ~ c t . ~ ~  I f  small dam 

developers a r e  sub jec t  t o  t he  I C C ' s  au tho r i ty ,  compliance with t h i s  

.. extensive r egu la t ion  could be very expensive. It may be p r o h i b i t i v e  

f o r  sma l l .  ~ c a l e  hydroe lec t r ic  development. However, one advantage 

t o  being a publ ic  u t i l i t y  i s  t h a t  under c e r t a i n  circumstances a  publ ic  

u t i l i t y  may be granted t h e  power of eminent domain by t h e  s t a t e .  911 

The threshold  quest ion t o  be answered,' then,  i s  what makes a  p a r t i c u l a r  

business  a  publ ic  u t i l i t y ?  

1.. Publ ic  U t i l i t y  Defined 

The Publ ic  U t i l i t i e s  Act def ines  a  publ ic  u t i l i t y  a s  : 

every corporat ion,  company, a s soc i a t ion ,  j o i n t  
s tock company o r  a s soc i a t ion ,  f i rm,  par tnersh ip  
o r  ind iv idua l ,  . . . t h a t  owns, con t ro l s ,  opera tes  
o r  manages, wi th in  t h i s  s t a t e ,  d i r e c t l y  o r  in -  
d i r e c t l y ,  f o r  publ ic  use, any p l an t ,  equipment 
o r  proper ty  used o r  t o  be used f o r  o r  i n  connec- 
t i o n  with,  o r  owns o r  con t ro l s  any f ranchise ,  
l i cense ,  permit  o r  r i g h t  t o  engage in :  . . . 
t h e  production, s torage ,  t ransmission,  s a l e ,  
de l ive ry  o r - f u r n i s h i n g  of hea t  cold,  l i g h t ,  
power, e l e c t r i c i t y  o r  water. 95' 

"Public u t i l i t y "  does n o t  inc lude  any municipal corpora t ions  

owned by any p o l i t i c a l  subdiv is ions  of t h e  s t a t e ,  nor  does it 

941d. - 5 6.) (Smith-Hurd 1966). 

9 5 ~ d .  5 10.3 (Smith-Hurd Cum. Supp. 1979) ; - 



include e l e c t r i c  cooperatives.  
9  6  

This very broad d e f i n i t i o n  appears t o  cover p r a c t i c a l l y  

anyone who produces e l e c t r i c i t y .  However, t he  scope of t he  

d e f i n i t i o n  i s  considerably narrowed' by the  requirement t h a t  t he  

power produced must be f o r  "public use." This "public use" 

requi re~aent  i s  t h e  b a s i s  of t h e  I C C 1 s  j u r i s d i c t i o n  s ince  t h e  

purgQse ,of  t h e  Public  U t i l i t i e s  Act i s  t o  br ing  under con t ro l  

of t h e  publ ic ,  f o r  t h c  common good, pr-operty appl..j.cd t o  a publ ic  

use i n  which $he publ ic  has an i n t e r e s t .  The.owner of such 

property must submit t o  being con t ro l l ed  by the  publ ic  t o  t h e  

ex t en t  of i t s  i n t e r e s t  a s  long a s  such publ ic  use i s  maintained. 9  7  

The important d i s t i n c t i o n , t h u s , i s  between .publ ic  and non- 

publ ic  uses. To c o n s t i t u t e  a publ ic  'use a l l  persons must have 

an equal  r i g h t  t o  use the  u t i l i t y .  The use must be i n  common and 

upon , t h e  same terms, however few. t h e  number who a v a i l  themsel v-es 

of it.98 While t h c  use rnuat concern t h e  publ ic  as d is t . ing~~i . shed  

from an ind iv idua l  o r  any p a r t i c u l a r  number. uf  individuals, t h e  

use of t h e  u t i l i t y  need not  extend t o  t h e  whole pub l i c  o r  

p o l i t i c a l  subdivis ion but rnay be confined t o  a p a r t i c u l a r  d i s . l ;~ - i c t  

and s t i l l  be publ ic .  9  9  

9 6 ~ d .  - 
97~a lmyra  Tel. Co. v. Modesto Tel. Co., 336 Ill. 158, 164, 167 N.E. 860 

(1929). 



Applying t h i s  p r inc ip l e ,  t h e  I l l i n o i s  Supreme Court he ld  

t h a t  a  gas company which so ld  n a t u r a l  gas t o  s e l ec t ed  i n d u s t r i a l  

customers and t o  publ ic  u t i l i t i e s  f o r  r e s a l e  t o  t he  publ ic ,  but  

d i d  not  c r ea t e  t h e  impression t h a t  i t  ;as holding i t s e l f  ou t  t o  

serve gas t o  t h e  genera l  publ ic ,  was no t  a  f fpubl ic  u t i l i t y .  ,1100 

The cour t  based i t s  dec is ion  on two main poin ts :  (1)  The publ ic  

i n t e r e s t  was pro tec ted  by the  r egu la t ion  of t h e  pub3i.c. u t i l i t i e s  

which reso ld  the  gas ;  and, ( 2 )  t he  f a c t  t h a t  t h e  gas company had 

refused se rv i ce  t o  o the r  i n d u s t r i a l  app l i can t s  ind ica ted  t h a t  i t  

was not  holding out  i t s  se rv i ces  t o  t h e  general  public.101 The 

mere f a c t  t h a t  a  product so ld  by a  company i s  of t he  s o r t  

o rd ina r i l y  so ld  by publ ic  u t i l i t i e s  does not  of i t s e l f  render  

t h e  company a Oublic u t i l i t y . l o 2  I n  order  t h a t  t he  propsrt,y owned 

by a person should be a f f ec t ed  by a  publ ic  use, a l l  persons must 

have an equal  r i g h t  t o  t h e  se rv i ce ,  and i t  i s  t h e  r i g h t  of publ ic  

use r a t h e r  t h a n . t h e  ex t en t  t o  which an in s t rumen ta l i t y  i s  i n  

e f f e c t i v e  use t h a t  determines whether o r  no t  t h e  ins t rumenta l i ty  

i s  a publ ic  u t i l i t y .  103 

It appears from the  cases  t h a t  t h e  dedica t ion  t o  publ ic  use 

is ,  t o  some exten t ,  i n  t he  con t ro l  of t h e  company, and' i s  

100 
Mississ ippi  River F'ue1,Corp. v. I l l i n o i s  Commerce Commission, 1 Ill. 26 

509, 116 N.E. 2d 394, 399.(1941).  

103~outh suburban Motor Coach Co. v. Levin, 269 Ill. App. 323 (1933)., 



determined by t h e  companyl.s ac t ions  and i t s  s t a t e d  purpose i n  

i t s  a r t i c l e s  of incorporat ion.  For example, i n  t h e  above case, 

where the  a r t i c l e s  of incorporat ion of a gas company declared 

t h a t  t he  company was n o t  t o  be a publ ic  u t i l i t y  corporat ion,  t h e  

. cour t  held t h a t  t h e  I C C  could n o t  r equ i r e  it t o  a c t ,  aga ins t  i t s  

incorporated powers and authority ' ,  a s  a  publ ic  u t i l i t y .  lob The 

nnmpany had also not held i t s e l f , o u t  a s  supplying . gas - t o  anyone 

w i l l i n g  t u  pay f o r  it, but  had l i m i t e d  i t s e l f  t o  s p e c i f i c  

i n d u s t r i a l  and u t i l i t y  customers. The cour t  s t a t e d  t h a t  s ince  

s a l e s  t o  i n d u s t r i a l  c u ~ t o m e r s  a r e  always by s p e c i a l  cont,ra.cts, 

en te red  i n t o  a f t e r  nego t i a t i ons  wi th  t h e  customer and t h e  con t r ac t s  

vary as t o  terms and condit iuns,  Lhis type of s a l e  was no t  t o  t h e  

genera l  pub l i c  and hence was not  a publ ic  use. 105 

Thus a small  s c a l e  hxdroe lec t r ic  corporat ion may con t ro l  t o  

some ex ten t  whether o r  no t  ic w i l l  be sub jec t  t o  I C C  au tho r i ty  

by t h e  way i L  defines i t s  purpose i n  i t s  a r t i c l e s  of incorporat ion 

and by t h e  type  of customers and s a l e s  agreements i n t o  which the  

corpora t ion  en te r s .  

I n  most circumstances,  however, a small  s c a l e  hydroe lec t r ic  

f a c i l i t y  which c o n s t i t u t e s  t h e  e n t i r e  business  of a  corpora t ion  

and which s e l l s  t o  a very few i n d u s t r i a l  companies o r  t o  a pub l i c  

' O k s s i s s j . p p i  River Fuel Corp. v .  I l l i n o i s  Connnerce Commission, 1 111. 
2d 509, 116 N.E. 2d 394, 397 (1941). 



u t i l i t y  f o r  ' r e sa l e  w i l l  no t  be regarded a s  a  publ ic  u t i l i t y .  
106 

I n  most cases ,  un less  t h e  power of eminent domain i s  absolu te ly  

e s s e n t i a l  t o  t h e  implementation of t he  p ro j ec t ,  it w i l l  be t o  t he  
0 

advantage of small s c a l e  hydroe lec t r ic  developmentnot  t o  be 

considered a  publ ic  u t i l i t y  s ince  the  developer w i l l  escape t h e  

myriad regula tory  requirements of t h e  I C C .  Theref ore ,  a  broader 

and more c l e a r l y  defined d e f i n i t i o n  of a  publ ic  u t i l i t y  company,such 

a s  t h a t  used i n  New Hampshire i s  hot  recommended here. I n  New 

. . Hampshire, i n  order  t o  be considered a  small  power producer, ' the 

developer may no t  s e l l  e l e c t r i c i t y  t o  more than th ree  consumers. 107 

Only publ ic  u t i l i t i e s  may do so. I n  I l l i n o i s ,  on the  o the r  hand, 

t he  gas company discussed above was s e l l i n g  t o  eighteen consumers . . 

. bu t  was not  a  publ ic  u t i l i t y  because it had not  dedicated i t s e l f ,  

by i t s  ac t ions ,  t o  a  publ ic  use. The publ ic  use d e f i n i t i o n  of 

publ ic  u t i l i t y  used i n  I l l i n o i s  allows more f l i e x i b i l i t y  than t h e  

s - t r i c t  numerical l i m i t a t i o n  d e f i n i t i o n  used i n  New Hampshire. 

This f l e x i b i l i t y ,  i n  t u rn ,  i s  an incen t ive  t o  small  s c a l e  hydro- 

e l e c t r i c  developmentbecause, un the  one hand, without t h e  numerical 
' 

l i m i t a t i o n  the  small  dam developer has a much l a r g e r  p o t e n t i a l  

market f o r  h i s  product without t h e  c o s t s  t h a t  would be incur red  

by having t o  comply with publ ic  u t i l i t y  regulat ion.  On 

t h e  o ther  hand, i f  eminent domain i s  e s s e n t i a l  t o  develop 

a  p a r t i c u l a r  s i t e  t he  developer may be ab le  t o  g e t  a  

'06~elephone conversation with Michael Ginsberg, Ass is tan t 'Chief  Counsel, 
I l l i n o i s  Commerce Commission, June 12,  1979. 

lo71978 N.H. Laws enact ing N.H. Rev. s ta t . .  Ann. ch. 362-~:2-a,  - a s  amended 
by H.B. 771 of 1979. 



publ ic  u t i l i t y  c l a s s i f i c a t i o n  and t h e  power of eminent domain 

by dedica t ing  t h e  company .to pub l i c  use. 

I f  t h e  dam developer has no t  sought publ ic  u t i l i t y  designat ion,  

and the re fo re  has not  contacLed Llie Ice, t he  dcvcloper who i s  nnt, 

c l e a r l y  a publ ic  u t i l i t y  w i l l  usua l ly  riot have any contac t  with 

the.ICC unless  alld u n t i l  another  e l e c t r i c  company f i l e s  a complaint 

with t h e  I C C  a l l eg ing  t h a t  t he  dam-developer i s  i n f r ing ing  on i t s  

f r anch i se  area.  loo Upon t h e  f i l i n g  of a complaint t h e  commission 

w i . 1 1  se rve  a copy of the  complaint upon t h e  person o r  corporat ion 

complained of ,  which w i l l  be accompanied by a no t i ce  r equ i r ing  

t h a t  t h e  complaint be s a t i s f i e d  and answered w i t h i n , a  reasonable 

time o r  by a n o t i c e  f i x i n g  a time and p lace  where a hearing w i l l  

t ake  p l ace  t o  s e t t l e  t he  complaint .Io9 After  adminis t ra t ive  

remedies a r e  exhausted, t h e  r u l i n g s  of t he  I C C  may be appealed t o  

a cou r t  of law. 
110 

2. Powers of 
. . 

Once it has been determined t h a t  a business  engaged i n  

producing and s e l l i n g  e l e c t r i c i t y  i s  a pizb3.i~ u t i l i t y  sub jec t  t o  

I C C  supervis ion it must meet a l l  the  requirements of t h e  ICC.  

The most important requirements a r e  discussed b r i e f l y  below. 

The developer found t o  be a publ ic  u t i l i t y  i s  advised t o  0btai.n 

and c i r e f u l l y  follow a l l  I C C  regula t ions .  

. % 

108~upra n s t e  106. 

109~ll. Ann. S t a t .  c h .  111 2/3, 568 (smith-Hurd 1966). 

''Old. 5.72 (Smith-Hurd Cum. Supp. 1979). - 



The ICC supervises the management and manner of business of 

all public utilities. It keeps informed of the manner of plant and 

facility construction, maintenance and operation. This supervision 
. . 

includes any non-public utility business carried on by public 

utilities if such non-public utility business affects any provisions 

under the Public Utilities Act. The ICC may hold hearings, 

adopt reasonable rules and regulations and recommend necessary 

. legislation.'l2 All proceedings and documents are public records. 113 

The ICC requires a uniform.system of accounts to be kept by 

a public utility. Forms required by the ICC shal.1 show income, 

amounts due, revenues,'and revenue sources. Expenses for new 

construction, extensions and additions shall be clearly 

distinguished. 115 

The ICC requires public utilities to file schedules of rates 

and.charges and may hold public hearings to determine their 

reasonableness. a No service may be undertaken by a public 

utility until schedules of rates and any agreements with other 

public utilities relating to service or products have been filed 

with. the ICC. Rate changes are also regulated by the ICC,uhich 

'161d. - 5532, 33 and 34. 



r e q u i r e s  t h i r t y  days n o t i c e  t o  t h e  commission and t h e  p u b l i c  

of such changes. 
118 

The ICC may, a f t e r  a  hear ing ,  determine t h e  reasonab leness ,  

s u f f i c i e n c y ,  s a f e t y ,  adequacy and j u s t n e s s  of p u b l i c  u t i l i t y  

b u s i n e s s  r u l e s  and r e g u l a t i o n s ,  s e r v i c e  methods and p r a c t i c e s  and 

equipulraL and f a c i l i t y  conditions.119 The ICC a l s o  r e g u l a t e s  the 

abandonment, d i scon t inuance ,  sale, l e a s e  and t r a n s f e r  of s c r v i c e  

d~ eas . 120 The I C C  may r c g u l n t c  o r  rcquiro a d d i , t i n n s ,  ~ x p a n s i o n s .  

r e p a i r s  and changes i n  e x i s t i n g  p u b l i c  u t i l i t y  f a c i l i t i e s  and 

s ~ . ? v i r . e s .  12' . It may determine and f i x  s e r v i c e  s t a n d a r d s  and 

c a r r y  o u t  i n s p e c t i o n s  of p u b l i c  u t i l i t y  p roper ty .  122 The I C C  

s h a l l  r e q u i r e  c e r t i f i c a t e s  of p u b l i c  convenience and n e c e s s i t y  

of a l l  p u b l i c  u t i l i t i e s  t o  t r a n s a c t  b u s i n e s s  o r  c o n s t r u c t  gen- 

e r a f  i o n  f a c i l i t i e s  A c e r t i f i c a t e  of p u b l i c  convenience and 

n e c e s s i t y  does n o t  g r a n t  t h e  ho lder  a monopoly o r  an  e x c l u s i v e  

p r i v i l e g e ,  immunity o r  franchise.124 The I C C  may r e g u l a t e  and re- 

q u i r e  t h e  i n s t a l l a t i o n  of s a f e t y  d e v i c e s  on p u b l i c  u t i l i t y  f a c i l -  

i t ies.  125 

'181d. - § 36 (Smith-Hurd Cum. Supp. 1979).  

l 9  § 49 (1966). 

l2'1d. - § 49a (Smith-Hurd Cum. Supp. 1979).  

121L 5 50 (1966). 

1221d. 5 54 (Smith-Hurd Cum. Supp. 1979).  

1251d_ § 61. (Smith-Hurd Cum. Supp. 1979).  



A l l  publ ic  u t i l i t i e s  may exe rc i se  condemnation powers, sub jec t  

t o  t he  eminent domain s t a t u t e s  i n  Chapter 47 of t he  I l l i n o i s  

~ e v i s e d  S ta tu t e s .  
126 

Obviously, complying with these  numerous 1CC.regulat ions would 

inc rease  a  small  power producer 's  c o s t s  considerably.  Therefore, 

it i s  t o  t h e  small  power producer 's  advantage no t  t o  be c l a s s i f i e d  

a publ ic  u t i l i t y .  

3. E l e c t r i c  Suppl ie rs  Act 

I n  addi t ion  t o  t h e  Public  U t i l i t i e s  A c ~ t , I l l i n o i s  has a l s o  
. . 

enacted t h e  E l e c t r i c  supp l i e r s  Act. 127 Under t h e  a c t  e l e c t r i c  

supp l i e r s  may con t r ac t  to .  determine r e spec t ive  se rv i ce  a r eas  f o r  

each i n  order  t o  minimize d i spu te s  and avoid dup l i ca t ion  of 

f a c i l i t i e s  and services.128 An e l e c t r i c  supp l i e r  i s  defined a s  

an e l e c t r i c  cooperat ive o r  publ ic  u t i l i t y  which fu rn i shes  e l e c t r i c  

service.129 Thus, a  small  power producer who i s  considered a  

publ ic  u t i l i t y  i s  sub jec t  t o  t h i s  a c t .  The I C C  must approve 

proposed add i t i ons  t o  s e rv i ce  a r eas  and s h a l l  ad judica te  d isputes  

r e l a t e d  t o  f r anch i se  areas .  130 The I C C  a l s o  promulgates r u l e s  

and r egu la t ions  and hears  comp3aints of inadequate serv ice .  131  

1 2 d .  - 563 (1966). 

1271d. 5401 e t  seq. 
7' 

128~d.  - 5402. 

129~d. 5403.5. 
-' 

1301d. - 5 5 404, 405, 406 and 408. 

13%d. s5409, 410 and ~ 1 .  
- .  



This a c t  does n o t  apply t o  a r eas  within corporated mun ic ipa l i t i e s  

nor t o  e l e c t r i c  supp l i e r s  au thor ized  t o  cons t ruc t  f a c i l i t i e s  under 

t h e  Publ ic  U t i l i t i e s  Act. 
132 

S 

C. Municipal Powers 

1. I n  General 

C i t i e s  within the  s t a t e  may r egu la t e  publ ic  u t j l . i t 5 . e ~  opera t ing  

within t h e i r  boundaries.133 To do t h i s  they  must adopt, by a  

majority. vo te  of t h e  l e g a l  vo te r s  wi th in  the  c i t y ,  A r t i c l e  V l  Of 

the  Public  U t i l i t i e s  Act. 13' Once t h i s  a r t i c l e  has been adopted 

by my c i ty ,  the aucLi~ur iLy  uf  Lilt: c i t y  supersede3 t h c  powcro of t h e  

I l l i n o i s  Commerce Commission i n  most mat te rs  of u t i l i t y  regula t ion .  135 

Such regula tory  a u t h o r i t y  inc ludes : , '  r egu la t ion  of t h e  quant i ty ,  

qua l i t y ,  adequacy and s a f e t y  of publ ic  u t i l i t y  se rv ice ;  t he  

a u t h o r i t y  t o  r equ i r e  extensions of f a c i l i t i e s ;  'and,  promulgation 

and f i x i n g  of reasonable r a t e s  and r u l e s  and t h e  inspec t ion  of 

f a c i l i t i e s ,  s e r v i c e  methods and records.  A publ ic  u t i l i t y  

under such municipal r egu la t ion  s h a l l  f i l e  wi th  t h e  municipal i ty  

. copies  of a l l  r e p o r t s  made t o  t h e  I C C .  I n  add i t i on ,  t h e  municipa- 

l i t y  may r equ i r e  monthly accounting r epor t s .  137 Any public  u t i l i t y  

132~d.  - $414. 

133~d. - $85. 

134~d. - $ 0  85 - 90. 

13%d. - $89. 

136~d. - $85. 

1371d. $86 (Smith-Hurd Cum. Supp. 1979) .  - 



d i s s a t i s f i e d  w i t h  any a c t i o n  of a c i t y  under t h e  terms of t h e  

P u b l i c  U t i l i t i e s  Act may app ly  f o r  a  review of t h e  a c t s o n  of 

t h e  c i t y  by t h e  I C C .  
138 

Upon a  m a j o r i t y  v o t e  of i t s  r e s i d e n t s  

any c i t y  may s u r r e n d e r  t h e  powers confe r red  upon i t  by t h i s  

a r t i c l e  w i t h  r e s p e c t  t o  p u b l i c  u t i l i t i e s .  Once a  c i t y  has  

su r rendered  i t s  powers t h e  I C C  s h a l l  r e g a i n  a l l  powers under t h e  

P u b l i c  U t i l i t i e s  Act a s  t o  p u b l i c  u t i l i t i e s  w i t h i n  t h e  c i t y .  140 

I n  a d d i t i o n  Lo che above d i r e c t  and comprehensive r e g u l a t i o n  

of p u b l i c  u t i l i t i e s ,  m u n i c i p a l i t i e s  a l s o  have o t h e r  powers which 

may d i r e c t l y  a f f e c t  h y d r o e l e c t r i c  development i f  t h e  p a r t i c u l a r  

f a c i l i t y  i s  l o c a t e d  w i t h i n  t h e i r  j u r i s d i c t i o n .  

A m u n i c i p a l i t y  h a s  t h e  power t o  adopt r e g u l a t i o n s  f o r  t h e  

i n s p e c t i o n  of a l l  p l a n t s  and machinery of any person e x e r c i s i n g  

any r i g h t  , g r a n t ,  o r  frd11chise from such m u n i c i p a l i t y .  14' Every 

p u b l i c  u t i l i t y  must p rov ide  e q u a l  and uniform s e r v i c e  t o  a l l  

r e s i d e n t s  of a p a r t i c u l a r  m u n i c i p a l i t y .  It is  unlawful  and a  

s u f f i c i e n t  ground f o r  t h e  f o r f e i t u r e  of any f r a n c h i s e  f o r  a pub- 

l i c  u t i l i t y  t o  d i s c r i m i n a t e  i n  r a t e s  o r  s e r v i c e  between r e s i d e n t s  

of any m u n i c i p a l i t y .  
142 

M u n i c i p a l i t i e s  may . c r e a t e  Levee Improve- 

ment Commissions t o  r e g u l a t e  docks,  i n d u s t r i a l  development, and 

14'1d. - ch. 24, 5 4-5-10 (1962). 

1421d. - 5 4-9-3 (Smith-Hurd Cum. Supp. 1979).  



f a c i l i t i e s  on r i v e r  o r  l ake  f r o n t s .  lL3 Nuni.cipal i t ies  may impose 

zoning ordinances r egu la t ing  bui lding and s t r u c t u r e  he ights  and 

loca t ion ,  s e t  back l i n e s  on water run-off channels, t h e  l oca t ion  

of and i n d u s t r i e s  and bui ld ing  cons t ruc t ion  standards.  144 

Munic ipa l i t i es  may c r e a t e  Municipal Planning Commissions. Such 

Commissions may prepare and develop comprehensive p lans  f o r  

municipal development, regula t ing ,  among other  i tems, rights-of-ways 

f o r  publ ic  s e rv i ce  ' f a c i l i t i e s .  Such p lans  a r e  advisory only u n t i l  

adopted by ordinance. 145 

All. the  above municipal r egu la t ions  can only be seen as an 

obs t ac l e  t o  small  s c a l e  hydroe lec t r ic  development because complying 

wi th  them i s  y e t  another cos t ly  s t e p  i n  t h e  development of a  

hydroe lec t r ic  s i t e .  

2, Municipal U t i l i t i e s  

I n  t he  s t a t u t e s  enabling murl ic ipal i t ies  t o  form and opera te  

municipal u t i l i t y  companies, mun ic ipa l i t i e s  were granted many 

important powers which may a f f e c t  t he  development of small  scale 

hydroe lec t r i c  power. Munic ipa l i t i es  were granted t h e  r i g h t  t o  

acquire ,  cons t ruc t ,  own and opera te  wi th in  t h e i r  corpora te  l i m i t s  

any pub l i c  u t i l i t y  t h e  product o r  s e r v i c e  of which i s  t o  be suppl ied 

t o  t h e  municipal i ty  o r  i t s  inhab i t an t s .  The munic ipa l i ty  may 

lL31d. - 5 5 11.- 114-1 and l i - l l h - 2  (1962). 

1441d. 5 5 11- 13-1, 11-11-i and 11-30-2. 
-' 

14S1d. $5 11 - 12-4 through 11-12-7. . , - 



l e a s e  any publ ic  u t i l i t y  owned by t h e  municipal i ty  t o  any corpora- 

t i o n  organized under t h e  laws of I l l i n o i s  f o r  t h e  purpose of 

operat ing t h a t  publ ic  u t i l i t y ,  f o r  a  per iod  no t  longer  than 20 , 

years ,  and f i x  t h e  r a t e s  and charges f o r  t h e  product so ld  and t h e  

se rv i ces  rendered by any such publ ic  u t i l i t y . .  146 

Any municipal i ty  may acqui re  any publ ic  u t i l i t y  o r  por t ion  of 

a publ ic  u t i l i t y  authorized o r  opera t ing  i n  t h e  municipal i ty  under 

a  l i cense ,  permit,  o r  f ranchise ,  o r  opera t ing  i n  t h e  municipal i ty  

without any l i cense ,  permit,  o r  f ranchise ,  by any agreement with 

the  publ ic  u t i l i t y ,  o r  .it may procure t h e  condemnation of t h e  

pubi ic  u t i l i t y  i n  t h e  manner provided by law f o r  t h e  taking and 

condemning of p r i v a t e  proper ty  f o r  publ ic  use. lL7 Munic ipa l i t i es  
8 

may, i n  gran t ing  a  f r anch i se  t o  a  publ ic  u t i l i t y ,  reserve  t h e  r i g h t  

t o  take over a ' l l . o r  any p a r t  of t h e  property,  p l a n t ,  o r  equipment 

of t h e  publ ic  u t i l i t y  o r  g ran t  such r i g h t s  t o  a t h i r d  par ty .  1b8 

Because mu6icipal u t i l i t i e s  may u t i l i z e  t he  power of eminent 

domaLn they  a r e  i n  an e x c e l l e n t  p o s i t i o n  t o  develop small  s c a l e  

hydroe lec t r ic  power s i . t e s  within t h e i r  munLcipa1 l i m i t s .  Once they . 
have' acquired t h e  s i t e  they  can e i t h e r  develop i t  themselves o r  

l e a s e  it t o  a  p r i v a t e  I l l i n o i s  corporat ion t o  develop and opera te  

t he  s i t e  f o r  them. 

1461d. 5 11-117-1 (Smith-Hurd Cum. Supp. 1979). - 



D. Water Management D i s t r i c t s  . 

The I l l i n o i s  s t a t u t e s . p r o v i d e  f o r  t h r e e  types of water management 

d i s t r i c t s :  ( 1 )  r i v e r  conservancy d i s t r i c t s ;  ( 2 )  sur face  water p ro t ec t ion  . 

d i s t r i c t s ;  and, ( 3 )  r eg iona l  . po r t  d i s t r i c t s .  Each d i s t r i c t .  has j u r i s -  

d i c t i o n  over t h e  use of c e r t a i n  watercourses within i t s  boundaries. 

These d i s t r i c l ; ~  a r e  obs tac les -  t o  t h e  development of hy-draoelectric 

power because they  a l l  have ~ = e g u l a t i o n s  and permit requirements which 

t h e  developer m u s t  comply with. The powers of t h e  t h r e e  d i s t r i c t s  a r e  

b r i e f l y  summarfzed t o  provide an i n d i c a t i o n  of t h e  obs tac les  whj.ch 

+.hey p r ~ s e n t , .  

1.  River Conservancy D i s t r i c t s  

Wherever t h e  un i f i ed  con t ro l  of a  l ake  o r  r i v e r  system i s  

deemed conducive t o  i t s  e f f i c i e n t  management and conservat ion 

t h e  l ake  o r  r i v e r  system may be organized i n t o  a  conservancy 

d i s t r i c t  under t h e  River Conservancy D i s t r i c t s  Act. lL9 The 

d i s t r i c t  i s  e s t ab l i shed  upon a major i ty  vote  of t he  proposed 

d i s t r i c t s '  l e g a l  voters. 1 j o  

The d i s t r i c t s  a r e  authorized and empowered among o the r  t h ings  

t o  clean,  widen, s t r a igh ten ,  deepen o r  a l t e r  watercourses; they  

may: d iv ide  o r  d i r e c t  t h e  flow of water i n  watercourses both i n  

Or out  of the  d i s t r i c t ;  cons t ruc t  and maintain dams, d i t ches ,  

r e se rvo i r s ,  holding basins ,  floodways and pumping s t a t i o n s ;  and 

lL9fd.  ch. L2, 5383 (1976). . 
-' 



acqui re  by condemnation 'any easemknts, r i p a r i a n  r i g h t s ,  r e a l  

p,roperty, r e se rvo i r s ,  m i l l  dams, water power, o r  f ranchise  necessary 

t c  c a r r y  ou t  i t s  work. such d i s t r i c t s  a r e  prohib i ted  from furn ish ing  

water power o r  e l e c t r i c i t y  f o r  publ ic  o r  p r i v a t e  use. 151 

A d i s t r i c t  may supervise and r egu la t e  t h e  flow of waters over 

any and a l l  dams on any stream, r i v e r  o r  watercourse within t h e  

d i s t r i c t ;  provided however, t h a t  i n  doing so the  d i s t r i c t  s h a l l  

not  abridge ur c u r t a i l  any vested water power r i g h t s .  I'2  his, i f  

a dam owner owns the  r i g h t  t o  vary t h e  flow of water t o  produce 

hydroe lec t r ic  power t h e  d i s t r i c t  cannot r egu la t e  the 'water .  t o  t h e  

' ex ten t  t h a t  it i n t e r f e r e s  with the  dam's a b i l i t y  t o  genera te  

e l e c t r i c i t y .  

The d i s t r i c t s  must cons t ruc t  and e f f i c i e n t l y  maintain fishways 

through o r  ovcr a l l  dams ur o the r  water flow obs t ruc t ions  wi th in  

the  d i s t r i c t .  153 ~ i v i n ~  t h e  d i s t r i c t  cons t ruc t  and maintain 

f i sh l adde r s  would.:normally be an incen t ive  t o  small s c a l e  hydro- 

e l e c t r i c  development s i n c e  f i sh l adde r s  can be extremely expensive. 

However, s ince  t h e  I l l i n o i s  Departmen,t of Consentatinn does not 

r equ i r e  f i s h ~ a d d e r s ' ~ ~  t h e  i s s u e  i s  of l i t t l e  importance. 

154 Su ra note 67. 



2. Surface Water Protect ion '  D i s t r i c t s  

I n  addi t ion  t o  River Conservancy D i s t r i c t s ,  munic ipa l i t ies  may 

es t ab l i sh ,  upon majori ty vote of t h e  l e g a l  voters ,  Surface Water 

Protect ion D i s t r i c t s .  Such D i s t r i c t s  s h a l l  adopi ordinances 

156 and provide adequate pro tec t ion  from.surface water damage. 

Surface Water Protec t ion  D i s t r i c t s  may acquire by condemnation 

any necessary r e a l  property, personal property, r i g h t s  of way and 

pr iv i leges ,  necessary t o  provide adequate pro tec l lun  TI-UIIJ sulsfact 

- water damage, including dams, r e t en t ion  basins, and spillways. 157 

. . I f  a developer's dam s i t e  i s  loca ted  within.one of these  

D i s t r i c t s ,  s/he should contact  t h e  D i s t r i c t  Board t o  determine 

, ' what, i f  any, jur i .sdict ion and requirements they may have over t h e  

proposed projec t .  

3. Regional Port  D i s t r i c t s  

I n  addi t ion  t o  t h e  above d i s t r i c t s  the  I l l i n o i s  s t a t u t e s  a l s o  

pr.ovi,de f o r  twelve Regional Por t  D i s t r i c t s .  They have numerous 

powers, which..may vary from por t  d i s t r i c t  t o  po r t  d i s t r i c , t ,  among 

which i s  t h e  au thor i ty  t o  i s sue  permits f o r  any construct ion of 

m y  kind i n  o r  within 40 f e e t  of any navigable waters within the  p o r t  

d i s t r i c t .  Thus, if-'; dam s i t e  i s  within one of these  por t  d i s t r i c t s ,  

t h e  developer must contac t  t h e  d i s t r i c t  t o  determine what permits, 

1 ' 5 ~ ~ ~ .  A n .  S t a t *  c h  42, s l 4 8 ,  450, 451 and 451a (Smith-Hurd 1976). 

5 5  463 and 464. 



158 
i f  any, a r e  required.  

4 .  s a n i t a r y  D i s t r i c t s  

I l l i n o i s  s t a t u t e s  provide f o r  t h e  c r ea t ion  of s a n i t a r y  d i s t r i c t s  

which have t h e  t o  deepen, widen, improve o r  a l t e r  watercourses; 

t o  cons t ruc t  dams, s l u i c e s  and necessary works; t o  d i v e r t  waters 

above the  high water mark; t o  provide sewage d isposa l  and t reatment  

p l a n t s ;  and, t o  prevent  water po l lu t ion  and t o  d ra in  a n d , p r o t e c t  lands  

from water overflow f o r  s an i t a ry  purposes .Is7 Again, shbuld a devel- 

ope r ' s  dam s i t e  be loca t ed  wi th in 'one  of t hese  d i s t r i c t s  s/he would * 

contac t  t h e  D i s t r i c t  Board t o  determine what, i f  any, j u r i s d i c t i o n  and 

158~ollowing i s  a l i s t  of t h e  twelve d i s t r i c t s  and t h e i r  l oca t ion  i n  t h e  
, s t a t u t e s .  

Chicago Regional Po r t  D i s t r i c t ,  ch. 19,s 152 .  - e t  3; 

Waukegan Por t  I E s t r i c t ,  ch. 19,5179 - e t  3; 

J o i l i e t  Regional Po r t  D i s t r i c t ,  ch.19,5251 - e t  3; 

Tri-City Regional Po r t  D i s t r i c t ,  ch.19,§284 e t  seq; 
. .  , 

Seneca Regional Po r t  D i s t r i c t ,  ch. 19,5351 - e t  -9 seq.  

Shawne.etown Regional Por t  D i s t r i c t ,  ch. 19,s 401 - e t  3; 

Southwest Regional Po r t  D i s t r i c t ,  ch. 13 5451 - e t  3; 

Kaskaskia Regional Po r t  D i s t r i c t ,  ch. 19,5 501 e t  seq; 

Havana Regional Po r t  D i s t r i c t ,  ch. 19, 5601 - e t  3; 

M t .  Carmel. Regional Po r t  D i s t r i c t ,  ch. 19,5701 - e t  3; 

White County Regional Po r t  D i s t r i c t ,  ch. 19,s 751 e t  seq; 

I l l i n o i s  Valley Regional Po r t  D i s t r i c t ,  ch. 19,s 801 - e t  3. 

lS9&ee - 111. Ann. stat. ch. b2 55247 ., 276 e t  seq., 298, 299 e t s e q .  
320 e t  seq., and 501 e t  seq. 



requirements they  may have over  t h e  proposed p ro j ec t .  Complying 

wi th  s a n i t a r y  d i s t r i c t s '  r egu la t ions  i s  an obs t ac l e  t o  small  s c a l e  

hydrue lec t r i c  development. 

E. County Powers . . 

Counties may e s t a b l i s h  e g i o n a l  Planning Commissions o r  Joint-County 

Regional Planning Commissions. Such Commissions mag develop and 

prepare p lans  regula t ing ,  among o t h e r  i tems, easements f o r  publ ic  

s e r v i c e  f ac i l i e t i e s  and f lood  water run-off channels. Howeyer, t hese  

p lans  a r e  advisory only unless  adopted by ordinance by munic ipa l i t i es .  
162 

Counties may zone t o  r e g u l a t e  t h e  1oca t ion .and  use  o f .bu i ld ings ,  

s t r u c t u r e s ,  i n d u s t r i e s  and . t r ade .  .However, count ies  have no r i g h t  t o  

r egu la t e  t h e  type o r  l o c a t i o n  of publ ic  u t i l i t i e s  f a c i l i t i e s .  ' Municipal 

zoning supersedes county zoning. 
163' 

Any county board may e s t a b l i s h  a department of publ ic  works with 

t h e  a u t h o r i t y  t o  exe rc i se  complete supervis ion i n  t h e  county over any 

of t h e  p r o j e c t s  au thor ized  by t h e  Water Supply, Drainage and Flood 

Control Act,. 16' Such powers include,  among o the r  t h i n g s ,  t h e  au tho r i ty  

t o  cons t ruc t  dams, r e s e r v o i r s  and holdTng basins.  The county may a l s o  

acqui re  by condemnation any r e a l  o r  personal  property,  easement, 

r i p a r i a n  r i g h t ,  s l u i c e ,  r e se rvo i r ,  holding basin, m i l l  dam, water 

160111. Ann. S t a t .  ch. 3L, 153001 and 3003 (Smith-Hurd 1970). ', 
., 

16'1d. - 563006 and 3007. . 

1631d. $1 422 and 3151 (Smith-Hurd Cum. Supp. 1979) .  - 



power o r  f r anch i se  i n  t h e  county. Counties may supervise,  r egu la t e  

and con t ro l  water flows over andtthrough dams and o the r  obs t ruc t ions  

i n  r i v e r s  and streams, so long a s  t h e  count ies  do n o t  abridge o r  c u r t a i l  

vested water power r i g h t s .  
166 

Thus, i f  a dam owner owns t h e  r i g h t  t o  

. . va ry ' t he  flow t o  produce e l e c t r i c i t y  t h e  county'  cannot r egu la t e  t h e  

water flow i n  such a way t h a t  i t  abridges o r ' c u r t a i l s  the'dam owner's 

a b i l i t y  t o  generate  e l e c t r i c i t y .  However, un less  t h e  developer has 

. '  . ves ted  r i g h t s . , t a  r egu la t e  t he  flow through t h e  dam t h e  developer ' s  

. "  flow schedule must comply with t h e  sanitary.districtls.reg~lations 

. of the . f low.  Obviously, coinplying'with s an i t a ry : . d i ' s t r i c t  r egu la t ions  

i s  an ,obstacle  t o  srnall .sca.le hydroe lec t r ic  development. 



111. INDIRECT REGULATION 

I n  addi t ion  t o  t he  above p o l i t i c a l   ti ti ties and t h e i r  regula t ions  

which d i r e c t l y  impact on small  s c a l e  hydroe lec t r ic  power development, t h e r e  

a r e  many o the r  agencies  and regl l la t ivns which, although they may not, 

normally r equ i r e  any d i r e c t  ac t ion  by t h e  dan~ developer,  may i n  c e r t a i n  

circumstances a f f e c t  o r  be of i n t e r e s t  t o  small  s c a l e  hydroe lec t r ic  

development. The more important aspec ts  a r e  b r i e f l y  summarized i n  t he  

following sec t ions .  For a complete p i c t u r e  of q y  r egu la t ion  or' agency 

+,he reader  i s  advised t o  contac t  t h e  agency d i r e c t l y  and t o  read t h e  

st,at,ute i n  i t s  e n t i r e t y .  

A. The Department of Transportat ivn 

I n  add i t i on  tan DOT'S power t o  r egu la t e  and permit dam cons t ruc t ion  

and operat ion,  DOT i s  a l s o  empowered t o  r egu la t e  o the r  aspec ts  of 

water resources.  

DOT i s  requi red  t o  prepare r epo r t s  on t h e  a v a i l a b i l i t y  of var ious  

str-earns f o r  water power development which s h a l l  a s se s s  t h e  amount of 

such c a p a b i l i t i e s  and pyomota the  presbrvat.inn of publ ic  and s t a t e  

r i g h t s  i n  navigat ion. lb7 DOT may a l s o  cooperate  with s t a t e  agencies 

such as t h e  Er~vironmental P r o t e ~ t ~ i o n  Agency and t h e  Po l lu t ion  Control 

Board t o  r e g u l a t e  and con t ro l  po l lu t ion  of Lake Michigan and o the r  

s t a t e  waters. DOT s h a l l  prepare comprehensive s t u d i e s  of ua te r -  

sheds. These s tud ie s  inc lude  hydrologic a s p e c t . ~  of wat,ers?~a.ds a s  wel l  

167~ll. Ann. S t a t .  ch. 19, 567 ( s m i t h - ~ u r d  1972).  

1601d. - 5 61a (Smith-Hurd cum. Supp. 1979). 



as the possibility of economical development and utilization 

of water power. 169 When surplus waters are availible, DOT may 

maintain and operate power plants and may sell or dispose of any 

170 power generated thereby. 

DOT is empowered to define flood plains by township and may 

permit or deny construction in defined flood plains. 17'' DOT regu- 

lates the development of flood control improvements as well as 

watershed and low water flow conservation projects. 172 DOT musr 

hold public hearings on any projects undertaken. 173 

DOT may study, investigate, and control lake levels and water 

use on Lake Michigan and on waterways within the Lake Michigan 

174 watershed. 

In addition, DOT shall regulate and control structures on, use 

of, and tolls for, the Illinois Waterway. 175 S ~ l r h  powerE include ' 

the use or lease of water power or electrical energy generated there- 

by* 176' D O T  may grant a public utility the right to lay facilities 

and lines .under the waterway. 177 Before any sale or lease of surplus 

water or water power DOT must hold public hearings thereon and require 

16'1d. - 5 126e (1972). 

1701d -*. 5 126f. 

1711d. - 5 65f $Smith-~urd Cum. Supp. 1979) ., 
172~d. - 55 l26a-d (1972). 

173~d. - $5 74 - 79. - '  

174~d. - s§ 1119 - 120.11. 

175~d. - 5584 - 85.6. 

1761d. - 5 &5.3. 

177~d. - 5 85.13. 



t h a t  p l ans ,  s p e c i f i c a t i o n s  and con t r ac t s  t he re fo re  be submitted t o  

i t  f o r  approval. 178 Such l e a s e s  s h a l l  no t  exceed 30 year per iods 
. . 

and s h a l l  be subject t o  evaluat ion every 1 0  years .  179 such con t r ac t s  

s h a l l  spec i fy  t h a t  t h e  l e s s e e  s h a l l  t u r n  a l l  water power works over 

t o  t h e  s t a t e  upon e q i r a t i o n  of t he  l ea se .  180 DOT has promulgated 

r u l e s  and r egu la t ions  f o r  the waterway and f o r  t h e  l e s s e e s  of water 

power. 18' DOT may not  allow t h e  s t a g e  of water i n  t h e  pool l e v e l s  t o  

be lowered nor cu r r en t s  to be Increased to an .oxL.unl:. ,t.17nb will prevent, 

182 ,! 
o r  impede navigat ion.  

Since t h e  developer must ob ta in  work-in-water, cons t ruc t ion ,  and 

operat ing permits  from the  DOT, any c o n f l i c t s  between.''tfie above powers 

of DOT and t h e  dam permit should sur face  during t h e  permi t t ing  process.  

B. Miscellaneous S t a t u t e s  

There a r e  a number of s t a t u t e s  c r ea t ing  boards, commissions, 

d i s t r i c t s  and.compacts which have only a l imi t ed  a f f e c t ,  i f  any, on 

small  s ca l e  hydroe lec t r ic  power development. For t h i s  reason they a r e  

only b r i e f l y  summarized below. 

1. The Natural Resources Development Board 

The Natural Resources Development Board s t u d i e s  and r e p o r t s  
. . 

on the  adequacy of water suppl ies  t o  meet s t a t e  water requirements 



.. . . 
and t rends  i n  water use .and  emerging water problems. The Board 

. . 

coordinates  a l l  s t a t e  agencies,  plans,  p r o j e c t s  and programs i n  
. % 

water resources.  The board s h a l l  review a l l  such s t a t e  water 

resources p r o j e c t s  and r e p o r t  t o  the.'Governor on such programs. 

The board administers  any technica l .  and f i n a n c i a l  a i d  programs 

ava i l ab l e  t o  l o c a l  u n i t s  of government and l o c a l  water resources 

management commissions.183 Although t h e  s t a t u t e  c r ea t ing  t h i s  

board has no t  been repealed, a f t e r  repeated at tempts  a t  contac t ing  

t h e  board, it i s  not  c l e a r  t ha t .  it s t i l l  e x i s t s .  

2. ,The Water Resources Commission 

The Water Resources Commission s t u d i e s  s t a t e  and . loca1  

problems i n  waterways, 'drainage, f lood  cont ro l ,  water po l lu t ion  

and water resources.  The commission examines t h e  neces s i ty  and 

f e a s i b i l i t y  of comprehensive p lans  and examines the  adminis t ra t ive  
. t 

c o s t s  and sources of revenue,of  water p ro j ec t s .  The commission 

s t u d i e s  t he  laws. of .the s t a t e ,  ordinances and zoning codes of 

mun ic ipa l i t i e s  and count ies  i n  r e l a t i o n  t o  water resources and 

determines t h e  need f o r  r ev i s ion ,  uniformity o i  cod i f i ca t ion  of 

these  a reas .  The commission may conduct publ ic  hearings and allow 

i n t e r e s t e d  p a r t i e s  t o  p a r t i c i p t e  by t h e  submission of w r i t t e n  

statements.  The commission cooperates  with t h e  Divis ion of Water 

Resources of DOT and t h e  Governor's Task Force on Flood Control 

i n  conducting such s tud ie s .  The commission makes a d e t a i l e d  



r e p o r t  every year  t o  t h e  General Assembly of I l l i n o i s  on i t s  

f ind ings  . 184 

3. The I l l i n o i s  Ins'LiLute of Natural  Resources 

'I'he IiistiLuLe was created t o  oonduct research and' provide 

a s s i s t ance ,  and informatiorl r e l a t i n g  t o  environmental protect ion,  

energy, n a t u r a l  h i s to ry ,  geology, water resources and archeology. 185 

I n  a d d i t i o n  t o  o ther  powers t he  I n s t i t u t e  administers  f o r  t h e  

s t a t e  any. s t a t e  energy programs and a c k i v i t i e s  under f e d e r a l  lBw, 

r egu la t ions  o r  gu ide l ines  and coordinates  such programs and 

a c t i v i t i e s  w i t h  o the r  sLtlLr ayr i i r ies  Tho I n s t i t u t e  only 

began opera t ions  on January 1, 1979 and when cont,acted ind ica t ed  

t h a t  a t  p re sen t  they a r e  not  s tudying o r  administer ing any 

programs r e l a t i n g  t o  hydroe lec t r ic  power. 187 

C. ~nv i ronmen ta l  Pro tec t ion  S t a t u t e s  

1. The I l l i n o i s  Cons t i tu t ion  

The S t a t e  of I l l i n o i s ' h a s  provided f o r  t h e  p ro t ec t ion  of 

t h e  environment i n  i t s  cons t i t u t ion .  "The publ ic  po l i cy  of t h e  

S t a t e  and t h e  duty of each person i s  t o  provide and maintain a 

h e a l t h f u l  environment f o r  t h e  b e n e f i t  of t h i s  and f u t u r e  genera- 

t i ons .  The General Assembly s h a l l  provide by l a w  f o r  t h e  

implementation and enforcement of t h i s  publ ic  pol icy.  J 8 8  

, 1D41d. 4 4  - 4 (Smith-Hurd Cum. Supp. 1979). - 
18%d. ch. 96 1/2 5 7401 ( s m i t h - ~ u r d  1979). - 

1A7~elephone cor~versa t ion  with Ear l  Hef f l ey ,  Pub1j.c l n f  ormation Off icer ,  
I l l i n o i s  ~ n s t i t u t e  of Natural  Resources, 217-782-3871, J u l y  20, 1979. 

188~~1. Const. art. XI, § 1. 



I n  addi t ion  t h e  Cons t i tu t ion  a l s o  provides t h a t  "Each person has 

t h e  r i g h t  t o  a h e a l t h f u l  environment. Each person may enforce 

t h i s  r i g h t  against any pa r ty ,  gbvernmental o r  p r i v a t e ,  through 
., .. 

appropr ia te  l e g a l  proceedings sub jec t  t o  reasonable l i m i t a t i o n  

and r egu la t ion  as the  General Assembly may provide by law. tJ89 

The General Assembly has provided f o r  t h e  iniplementation, 

l i m i t a t i o n  and regula t ion  of t h i s  a r t i c l e  of t h e  Const i tut ion 
. 

primari ly  i n  i t s  c rea t ion  of t h e  Po l lu t ion  Control Board and i t s  

adminis t ra t ive  arm t h e  Environmental Pro tec t ion  Agency. Other 

agencies which a r e  concerned with environmental p ro t ec t ion  a r e  

t h e  Department of Conservation and t h e  Department of Agricul ture .  

I n  addi t ion '  t o  t hese  three,  t h e  l e g i s l a t u r e  has provided extensive 

s t a t u t o r y  l a w  t o  c a r r y  out  t h i s  c o n s t i t u t i o n a l  provis ion,  bu t  

such law has e i t h e r  a l ready  been covered i n  o the r  s ec t ions  of 

t h i s  paper o r  i s  n o t  p e r t i n e n t  t o  hydroe lec t r i c  power such a s  

a i r  p o l l u t i o n  s t a t u t e s .  Therefore, t h i s  s ec t ion  w i l l  only d iscuss  
:,, 1. 

t h e  t h r e e  agencies mentioned above. 

2. The Po l lu t ion  Control Board and t h e  kv i ronmen ta l  Pro tec t ion  
Agency 

The Environmental Pro tec t ion  ~ ~ e n c ~  (EPA) and t h e  Po l lu t ion  

' -  'Contro1,Board (PCB) a r e  respons ib le  f o r  t h e  coordinat ion and 

implementation of a un i f i ed ,  s t a t e  wide program, supplemented 

by p r i v a t e  remedies, t o  r e s t o r e ,  p r o t e c t  and enhance the  q u a l i t y  

of t h e  environment, and t o  a s su re  t h a t  adverse a f f e c t s  upon t h e  



environment a r e  f u l l y .  considered and borne by t h o s e  who cause  

them. 190 The PCB determines ,  d e f i n e s  and i n p l b m e n t s  t h e  

env i ronmenta l . con t ro1  s t a n d a r d s  a p p l i c a b l e . i n  I l l i n o i s  and may 

adopt  r u l e s  and r e g u l a t i o n s  t o  accomplish t h i s  goal .  19' The- EPA 

i s  t h e  agency which a c t u a l l y  implements t h e s e  s t a n d a r d s  f o r  t h e  

P C B . ' ~ ~  Among o t h e r  r ~ s p ; , n s i b i l i t i e s ,  Lhe Agency has t h e  duty 

t o  a d m i n i s t e r  such permi t  and c e r t i f i c a t i o n  systems as may' be 

e s t a b l i s h e d  by. t h e  l ' l ' l inois r ;nv l ronne~~ La1 P1.u Lee Lien Ae4, o r  by 

r e g u l a t i o n s  adopted the reunder .  193 It ' is n o t  c l e a r  from t h e  

s t a t u t e s . t h a t  any th ing  under t h i s  a c t  would app ly  t o  t h e  develop- 

ment of h y d r o e l e c t r i c  power. When con tac ted ,  pe rsonne l  a t  t h e  

EPA s t a t e d  t h a t  t h e r e  a r e  no permi t s  r e q u i r e d  by them f o r  t h e  

c o n s t r u c t i o n  of dams. lp4 EPA does n o t  c o n s i d e r  a dam t o  be a 

puinl;  source .  of p o l l u t i o n .  195 The . A ~ ~ ~ ~ ~  i s  des igna ted  as t h e .  

water  p o l l u t i o n  agency f o r  t h e  s t a t e  f o r  a l l  purposes  of t h e  

Federa l  Water P o l l u t i o n  Control  Act.196 Federa l  pe rmi t s  requiked 

190111. Ann. S t a t .  ch. 111 1/2,  § 1002 ( s m i t h - ~ u r d  1977) .  

l9'1d. -. § 1005 (Smith-Hurd Cum. Supp. ) .  

194~elephone c o n v e r s a t i o n  wi th  S tan  Stowers, Engineer,  I l l i n o i s  Environ- 
mental  P r o t e c t i o n  Agency, June 21, 1979. 

195~d. - Cf . s o u t h  ~ a r o l i n a  W i l d l i f e  Federa t ion  of Alexander, F. Supp. 
(D.S.C. 1978) (ho ld ing  t h a t  h y d r o e l e c t r i c  dams cannot  be s a i d  as a m a t t e r  of 
law n o t  t o  be p o i n t  s o u r c e s ) .  But s e e  40  CFR 'S  l j l . l l ( j )  (1978) i n  which t h e  
F e d e r a l  Environmental P r o t e c t i o n  Agency. s p e c i f i c a l l y  c a t e g o r i z e d  dams as non- 
p o i n t  sources  of p o l l u t i o n .  

196~upra  n o t e  192, 33 U.S.C.A. 5 1251 e t  seb.  



to comply with this act are signed off on by the agency. 197 

There are no other permits or certifications required by 

EPA that affect small scale hydroelectric development. 198 

: 3. Department of Conservation 

The Department of Conservation may take all necessary mea- 

sures for .the, conservation, preservation, propagation and dis- 
: 

tribution of fish, flora and fauna in the waters of the state to 

protect against the desliuction of such species by pollution. 199 

For purposes of hydroelectric development the DOT accomplishes 

., ., , * . . 
this by having the Department of Conservation sign off on the 

d,evelopers work-in-water and constructidn permits. 200 According 
.a . . 

.. . , 
to DOT, this is a very routine matter. No permits have been 

denied because of the Department of Conservation. 
201 

The Department also controls state conservation areas. 202 

The Department may acquire areas of great natural scenic beauty 

for public use. 203 An advisory board to the Department formu- 

lates long range plans to protect wildlife, fish and game re- 

sources and to create new impoundment areas. 
204 

lg7supra note. 194. 

lg81d. - 

199~ll.. Ann. Stat. ch. 127, 5 5  63al and 63a5 (Smith-Ilurd 1967). 

200~upra note 67. 

a 202~11. Axin. Stat. ch. 105 5 4681 (Smith-Hurd Cum. Supp. 1979). 

203~d. - ch. 127, 5 63a19 (1967). 

'041d. 5 6.08 (Smith-Hurd Cum. Supp. 1979) . -. 



The Department of Conservation has bcen designated the 

state agency to administer the Federal Wild and Scenic Rivers 

Act .  205 The Department studies and recommends the designation 

of state and local wild and scenic river areas. 206   ow ever, it 
should be noted that the Federal Wild and Scenic Rivers Act does 

not designate any Illinois rivers. as wild, scenic or recreation- 

al. No Illinois rivers are on the list of potential additions. 20 7 

Hydroelectric projects are prohibited on rivers designated as 

either wild or scenic. 

The state retains concurrent jurisdiction with the United 

States Government in matters of fish and water resources in 

the Upper Mississippi River Wildlife and Fish Refuge. 
208 

4. The Department of Agriculture 

The Illinois Department of Agriculture controls state soil 
b 

and water conservation districts. The Department may establish 

such districts after a hearing and upon a majority vote of those 

inhabiting such proposed Such districts may 
. .  . 

survey and investigate soil and water resources and erosion, 

flandwater and.sedimentation control. The districts shall 

205~d. - ch. 105, 5 492, and 16 U.S.C. S 1271 et ieq. 

206111. Ann. Stat. ch. 105, § 492 (Smith-Hurd Cum. Supp. 1979). 

20716 U.S.C. 5 1276a (West Cum. Supp. 1978). 

,208~11. Ann. Stat. ch. 143, 9 32 (Smith-Hurd 1964). 

209~d. ch. 5, § §  113-126 (1975). - 



develop comprehensive p l a n s ' r e g u l a t i n g  such mat te rs ;  cons t ruc t  

and improve necessary s t r u c t u r e s  inc luding  dams; formulate 
. . . .. 

and enforce land use r egu la t ions  sub jec t  t o  approval by a  three-  

fou r th  major i ty  vote  of d i s t r i c t  r e s iden t s ;  s h a l l  adopt 

gu ide l ines  and r egu la t ions  f o r  development; and cons t ruc t  such 

s t r u c t u r e s  necessary t o  prevent  impairment of dams and r e se rvo i r s .  
21 0 

The Department of Agricul ture  e s t a b l i s h e s  guide l ines  with which 

d i s t r i c t  programs and p o l i c i e s  must comply. 211 This  program of 

s o i l  and water conservat ion s h a l l  be cons i s t en t  with s o i l  and water 

resources programs adopted by DOT Is Division of Water Resources 

and i t s  c o a s t a l  zone management program f o r  Lake Michigan. 212 
. , 

The Department of Agr icu l ture  s igns  o f f  on t h e  dam permits  

requi red  by DOT so t h a t  no a d d i t i o n a l  ac t ion  i s  requi red  by t h e  

21 3 developer. . , 

D. I n t e r s t a t e  Compacts 

I l l i n o i s  i s  a member of The Great Lakes Basin Compact. . . .  . . .  
21b The 

Commission c r e a t e d b y  t h e  compact s t u d i e s  t h e  use, conservat ion 

and development of water resources i n  t h e  Great Lakes  asi in.^'^ The 

C~mmission 's  power, i s  e n t i r e l y  advisory. I t  recommends l e g i s l a t i o n  

211~d. - 
212~d. - .  . . . . 

.213~upra note  67. 
. .' 

*"~ll. Ann. S t a t .  ch. 127,5192.1 e t  s e o  ( s m i t h - ~ u r d  1967). 



i n  water resources:management t o  t h e  var ious  member s t a t e s  and 

s tud ie s  and recommends t h e  f e a s i b i l i t y  of c e r t a i n  s i t e s  f o r  t h e  dsvelop- 

ment of hydroe lec t r ic  power. 2  1.7 

E. H i s to r i ca l  Preserva t ion  

The H i s t o r i c a l  S i t e s  Advisory' Council within t h e  Department of 

Conservation nominates s i t e s  f o r  i nc lus ion  on' t h e  National and 

t h e  I l l i n o i s  Regis te rs  of H i s to r i c  Places.  218 The counci l  rkqui rks  

permits t o  demolish o r  a l t e r  such s i t e s .  219 The counci l  m u s t  hold 

publ ic  hearings on such matters .  220 There a r e  no s t a t u t o r y  provisions 

. . f o r  land acqu i s i t i ons .  

Municipal h i s t o r i c  preserva t ion  a u t h o r i t i e s  may a l s o  designate  

landmarks and provide f o r  t h e i r  p reserva t ion  through r u l c s  r egu la t ing  

construct ion,  a l t e r a t i o n s  and demolition of such s i t e s .  221 These 

au tho r i . t i e s  may acqui re  land  through eminent domain proceedings. 222 

Municipal a u t h o r i t i e s  must hold publ ic  hearings on permit appl ica t ions .  223 

Denials of permits  o r  imposition of o rde r s  r equ i r ing  t h e  cessa t ion  of 

c e r t a i n  cons t ruc t ion  works c o n s t i t u t e s  a  taking f o r  which t h e  

'181d. 1133dl e t  seq. . (Smith-Hurd Cum. Supp. 1 9 7 9 ) .  - 
'191d. - 
2 2 0 ~ d .  - 
LLJ.  Id.  ch, 24, $11 - 48.2-1 e t  seq. - 



municipal i ty  must make ju s t ,  compensation. 224 The dam developer 

merely needs t o  be aware t h a t  such s i t e s  e x i s t  and should make 

c e r t a i n  t h e  dam i s  n o t  going t o  a f f e c t  an h i s t o r i c a l  s i t e .  

Administrative Procedure Provisions 

The I l l i n o i s  Administrative Procedure Act app l i e s  t o  a l l  s t a t e  

agencies.  It governs rule-.making, hearing, review and l i cens ing  

225 
procedures. An agency i s  defined a s  any s t a t e  board, commission, 

department o r  o f f i c e r  authorized by l a w . t o  make . ru les  o r  determine 

contested cases .  226 When deal ing wi th  a s t a t e  agency the  developer 
. . 

should be. aware t h a t  such r u l e s  e x i s t .  

22'~d. ch. 127,s 1001 e t  seq. - 



I V .  FINANCIAL CONSIDERATIONS 

A.  Taxation 

1. Property Taxes 

. . 
Property taxes  apply t o  a l l  r e a l  property loca ted  i n  Illi- 

' n ~ i s . ~ ~ ~  The property t a x  a l s o  app l i e s  t o  a l l  monies, c r ed i t s , ,  , 

bonds o r  s tocks  and o ther  investments, t h e  shares  of s tock  of 

. ~ incorporated companies and a s soc i a t ions ,  a11 other  personal  prop- 

e r t y ,  including property i n  t r a n s i t  t o  o r  from I l l i n o i s ,  and the  

. " c a p i t a l  s tock  of companies and a s soc i a t ions  incorpo,rated under the  

" '  laws of I l l i n o i s .  228 Property exempted from t h i s  t a x  include 

shares  of c a p i t a l  s tock  where t h e  tangib le  property o r  c a p i t a l  

s tock  is' assessed t o  t he  corporat ion,  and c a p i t a l  s tock ,  including 

I ' f r a n c h i s e ,  of a l l  companies and a s soc i a t ions  c rea ted  under o r  sub- 

j e c t  t o  t h e  Not-For-Profit Corporation Act and t h a t  d id  not  have 

t h e  t a x  assessed on them p r i o r  t o  1978. 229 

The t a x  s t a t u t e  a l s o  contains  a  provis ion exempting a l l  

" personal  property as t o  which the  personal  property t a x  was 

abol ished on o r  before the  e f f e c t i v e  da t e  of t he  1970 I l l i n o i s  

~ o n s t i t u t i u n . ~ ~ ~  This provis ion  has proven t o  be very 
' 

confusing and the  law is no t  y e t  s e t t l e d  i n  t h i s  a rea .  A very 

recent  ~ l l i n o i s  case held t h a t  t he  corporate  personal  property 



. . 

t a x  i s  uncons t i tu t iona l  f o r  1979 and t h e r e a f t e r .  2 31 

Except i n  counties  with a population of .more than 200,000 which 

. c l a s s i f y  r e a l  p roper ty  f o r  purposes of taxa t ion ,  r e a l  property s h a l l  

be valued a t  33 1/3% of i t s  f a i r  cash value. 232 This includes 

taxable  leasehold  e s t a t e s  a s  wel l  a s  bu i ld ings  and s t r u c t u r e s  

l oca t ed  on t h e  right-of-way of any canal ,  r a i l r o a d  o r  o ther  

company leased  o r  granted t o  another company o r  person f o r  a 

term of years .  233 I n  t h e  assessment of r e a l  e s t a t e  encumbered 

by publ ic  easement, any deprec ia t ion  occasioned by such easement 

s h a l l  be deducted i n  t h e  va lua t ion  of t h e  property.  234 water 

power i s  not  taxed sepa ra t e ly  from the  r e a l  e s t a t e  it i s  assoc ia ted  

/ 
with, but i s  taxed a s  inkid.enta1. t o  t he  dam s i t e  and machinery 

operated by it. 235 For example, machinery operated by water power 

i s  worth more than the  same.machinery l y i n g  i d l e .  Likewise a dam 

using water power t o  generate  e l e c t r i c i t y  i s  worth more than a . 

dam no t  generating. 

A l l  persona1,property i s  valued a t  33 1/32 of i t s  f a i r  cash 

value. 236 In  addi t ion ,  t h e  c a p i t a l  s tock of all companies and 

231 c l i e n t  Follow-up Co. v. Hynes, ( c i r c u i t  Court of Cook county),  
January 19,- 19'19. 

232~ll. Ann. S t a t .  ch. 120,; § 501 ( S m i t h - H u r d  Cum. S u p p .  1 9 7 9 ) .  



as soc ia t ions  c r ea t ed  under t h e  laws of t h i s  s t a t e ,  except t he  

c a p i t a l  stock, of a l l  companies and a s soc i a t ions  c r ea t ed  under o r  

sub jec t  t o  t h e  Not-For-Profit Corporation Act. t h a t  d j d  no t  pay 

t h i s  t a x  p r i o r  t o  1.978 and companies and a s soc i a t ions  organized 

f o r  purely. manufacturing purposes, s h a l l  be valued a t  33 1/3% of 
. . 

the  f a i r  cash va lue  o f  such c a p i t a l  s tock,  inc luding  t h e  f ranchise ,  

over and above t h e  assessed va lue  of t h e  t ang ib l e  property of such 

237 company . Unfortunately,  producing e l e c t r i c i t y  I s  n a t  cunsldered 

2 38 
t o  be manufacturing and such companies a r e  t he re fo re  not  exempt. 

R e d  e ~ t a t e  i s  asseqsed a t  t h e  p l ace  whoro it i s  situated and ' 

pe'rsonal proper ty  i s  genera l ly  a s se s sab le  at; t h e  p lace  where t h e  

owner r e s i d e s  o r  a t  t h e  , p r inc ip l e  o f f i c e  of t h e  corporat ion.  2 39 

2. Real Es t a t e  Transfer  Tax 

I l l i n o i s  a l s o  has a r e a l  e s t a t e  t r a n s f e r  tax which i s  impose'd 

on t h e  t r a n s f e r  of t i t l e  t o  r e a l  e s t a t e .  The r a t e  i s  $.50 b e r  

$500 of va lua t ion  o r  f r a c t i o n  thereof ,  but  does n o t  apply.  t o  t h e  

amount of any mortgage r emen ing  outs tanding on t h e  proper ty  a t  

2b1 t h e  .'time of t r a n s f e r  . 

238~eop le  v. Wyanet E l e c t r i c  Light  Co., 306 Ill. 377, 137 N.E: 834 (1923). 

239~11. Ann. ' S t a t .  ch. 120, $538 (Smith-Hurd Cum. Supp. 1979). 



3. Public  U t i l i t i e s  Tax 

The Public  Ut i l i t i es 'Revenue  Act imposes a  t a x  upon persons 

engaged i n  t he  business  of d i s t r i b u t i n g ,  supplying, furn ish ing  o r  

s e l l i n g  e l e c t r i c i t y  t o  persons, o ther  than municip.al 'corporations 

owning and opera t ing  a l o c a l  t r anspor t a t ion  system f o r  pdbl ic  

s e rv i ce  i n  t h i s  s t a t e ,  f o r  'use o r  consumption and not  f o r  r e s a l e  

a t  t he  r a t e  .of 5% of t h e  gross  r e c e i p t s  from such business.  This 

tax app l i e s  t o  municipal and co.operative u t i l i t i e s  as well  a s  

, 
pr iva t e .  242 The' t a x  app l i e s  t o  any person who h e l l s  e l e c t r i c i t y  

f o r  consumption and no t  f o r  r e s a l e  .whether they a r e  otherwise 
. . 

regula ted  by t h e  I C C  o r  not .  243 Theref ore, it appears t h a t  t h i s  

tax would apply t o  any small s c a l e  hydroe lec t r ic  company which 

s e l l s  e l e c t r i c i t y  f o r  consumption 'even though t h e  company i s  not  

a  publ ic  u t i l i t y .  

I n  addi t ion ,  a  s p e c i a l  adminis t ra t ive  c o s t  ' t ax  i s  appl ied  

t o  a l l  u t i l i t i e s  sub jec t  t o  r egu la t ion  by t h e  I l l i n o i s  Commerce 

Commission a t  a r a t e  of .08% of t h e i r  g ross  r e c e i p t s .  244 1f a 

small s c a l e  hydroe lec t r ic  company i s  considered a publ ic  u t i l i t y  

t h i s  t a x  appl ies .  . .. , . . , 

Corporate ~ r k c h i s e  Tax 

For t h e  p r i v i l e g e  of exerc is ing  t h e  corpora te  f r anch i se  o r  , 

t'he a u t h o r i t y  t o  t ra r i sac t  business  i n  I l l i n o i s  a  t a x  i s  'imposed 



-62- 

on every corporat ion sub jec t  t o  t h e  Business Corporation Act. 
245 

There a r e  t h r e e  f r anch i se  taxes:  (1 )  an " i n i t i a l "  f r anch i se  tax 

a t  t h e  time t h e  corporat ion f i l e s  i t s  r e p o r t s  of issuance of 

shares ;  ( 2 )  an "annual" f r anch i se  tax ;  and, (3 )  an "addi t ional"  

t a x  each time the '  corporat ion i s s u e s  new shares  o r  r epo r t s  an 

i nc rease  i n  s t a ~ e . d ' c a ~ i t a l . ~ ~ ~  These t axes  would apply t o  

any dam developer who's business i s  incorporated.  The b a s i s  of 

t h e  Lax i s  t h e  p r o p i i t i o n  of t h e  sun, of t h e  s t a t e d  c a p i t a l  and 

paid- in ourplus,  determined hy t!he propor t ion  which t h e  sum of 

( 1 )  t h e  value of proper ty  loca t ed  i n  t h e  s t a t e ;  and (2) t h e  gross  

amount of business  t r ansac t ed  a t  o r  from places  of business  i n  

t h e  s t a t e  bears  .to t h e  sqm of such f a c t o r s  everywhere, un less  t h e  

corpora t ion  e l e c t s  t o  pay upon i t s  e n t i r e  s t a t e d  c a p i t a l  and 

paid- in surp lus ,  o r  f a i l s  t o  f i l e  i t s  annual repor t .  '247 

The " i n i t i a l "  f r anch i se  t a x  on domestic and fore ign  corpora- 

t i o n s  i s  1 /12  of 1/10 of l$ f o r  each calendar  month between t h e  

da t e  of issuance of t he  c e r t i f i c a t e s  of incorpora,l;ion arid Ju ly  1 

of t h e  next"succeeding calendar  'year,  w i  t h  a minimum t a x  of $25 

2 4 5 ~ d .  - ch. 32 5157.131 (Smith-Hurd Cum-. Supp. 1979). 

2 4 6 ~ d .  - 
2 4 7 ~ d .  - 55157.132, 157.1.39. 

2b8 
Jd.. 55157.133, 157.140. - 



The "addi t ionalf1 f r anch i se  t a x  i s  1/12 of 1/10 of 1% f o r  

each calendar  month o r  f r a c t i o n  thereof ,  between the  da t e  of 

each r e spec t ive  increase  i n  t he  sum of s t a t e d  c a p i t a l  and paid- 

i n  surp lus  and July 1 of t h e  next  succeeding calendar year .  249 , 

The "annual" f r anch i se  t a x  i s  1/20 of 1% f o r  t h e  12 month 

period commencing on Ju ly  1 of t h e  year  i n  which payable. 250 

I n  addi t ion  t h e r e  i s  a "supplemental annual" f r anch i se  t a x  of 

t he  same r a t e  but i n , n o  event  s h a l l  t h e  two taxes. be l e s s  than 

251 $25 o r  more than $1,000,000. 

5. Corporate Income Tax 

A 4% t a x  i s  imposed on, t h e  n e t  income of corporat ions.  252 

Corporation inc ludes  assoc ia t ions ,  jo in t - s tock  companies, and 

cooperat ives  .25! This  tax would apply t o  a dam developer whose 

business  i s  incorpura-tied. Net income i s  t h a t  por t ion  of t h e  
I 

taxpayer 's  base income a l locab le  t o  I l l i n o i s  l e s s  t he  s tandard 

exemption. 254 Base income of a corporat ion i s  f e d e r a l  t axable  

income plus:  ( 1 )  amounts pa id  o r  accrued a s  i n t e r e s t  t o  t he  

. ex ten t  excluded i n  computing f e d e r a l  t axable  income; and, (2 )  

I l l i n o i s  income t a x  t o  t h e  ex t en t  deducted i n  computing 

255 f e d e r a l . t a x a b l e  income. 

2 5 2 ~ d .  - ch. 120, § 2-201 (1974). 

2551d. § 2-20) (Smith-Hurd Cum. supp. 1979). - 



. 6. Corporate Organization Fee 

Domestic corporat ions sub jec t  t o  the  Business Corporation 

Act.pay i n i t i a l  f e e s  a t  t h e  time of f i l i n g  t h e i r  f i r s t  r epo r t s  

of issuance of shares  a t  the  r a t e  of 1/20th of 1% of t h e  e n t i r e  

cons idera t ion  received f o r  t h e  i ssued  shares .  2 56 

7. Sa les  Tax 

Persons engaged i n  t he  business  of s e l l i n g  t ang ib l e  personal  

proper ty  f o r  consumption and not  S o r  resale are subjecL Lu a 

s a l e s  t a x  of 4%; which t a x  may be co l l ec t ed  from t h e  purchaser. 257 

The generat ion and s a l e  of e l e c t r i c i t y  i s  no t  a s a l e  of t ang ib l e  

personal  proper ty  and the re fo re  i s  not sub jec t  t o  t h i s  tax. 
258 

However, t h e r e  a r e  no exemptions i n  I l l i n o i s  which apply t o  

machinery used f o r  hydroe lec t r ic  development. 259 Therefore,  

t h e  purchase of any. equipment 'or machinery used t o  r e t r o - f i t  

o r  bu i ld  a new dam i s  sub jec t  t o  t he  s a l e s  tax.  

8. Use Tax 

T.he bas ic  purposes of the  Use Tax Act a r e  t o  complement t he  

Sa les  Tax Act by prevent ing evasion of t a x  on i n t e r s t a t e  purchases 

and t o  p r o t e c t  s t a t e  r e t a i l e r s  from competit ive advantage of out- 

' ' o f - s t a t e  r e t a i l e r s .  260 The t a x  i s  imposed on t h e  p r i v i l e g e  

256~d . .  - ch. 32, 55157.128, 157.129. 

258~ar rand  Coal Co. v. Halpin, 10  Ill. 2d 507, 140 N.E. 2d 698 (1957). 

259111. Ann. S t a t .  ch. 120,5 441 ( S m i t h - ~ u r d  C m .  Supp. 1979). 

260111inois Road Equipment Co. v. Department of Revenue, 32 Ill.  2d 
576, 207, N.E. 2d 425 (1965). 



of using i n  t h i s  s t a t e  tangiFle  personal  property purchased 

a t  r e t a i l  a t  t h e  r a t e  of 4%. 261 * person e i t h e r  pays a  s a l e s  
* 

t a x  o r  a  use tax but  no t  both. Any machinery which a  developer 

d i d  not  pay. a  s a l e s  t a x  on such a s  machinery purchased 0u.t of 

s t a t e  would be subjec t  t o  t he  us'e tax .  

B. F inancia l  Assistance Programs 

1. I l l i n o i s  I n d u s t r i a l  Development Authority 

The  I l l l n o l s  ~ n d u s t r i a l  Development Authority has t h e  power 
'. 

t o  receive,  evaluate  and determine app l i ca t ions  f o r  f i n a n c i a l  

a i d  f o r  t he  development and cons t ruc t ion  o r  acqu i s i t i on  of an 

i n d u s t r i a l  p ro j ec t  . 262  The a u t h o r i t y  may b u i l d  t he  p r o j e c t  

i t s e l f  and then l e a s e  o r  s e l l  it ' t o  the-developer  o r  it  may 

grant  loans t o  t h e  developer. 263 Hoiever, t h i s  a u t h o r i t y  was 

c rea ted  pr imar i ly  t o  ~ ~ e s p u r ~ d  .to unempioyment. problems and 

the re fo re  it  i s  ?nly authorized t o  a s s i s t  i n d u s t r i a l  p r o j e c t s  

i n  a reas  c e r t i f i e d  by. t h e  Department of Business and Economic 

Development a s  being a reas  of surp lus  labor .  264 I n  addi t ion ,  

i n d u s t r i a l  p r o j e c t s  which would compete with any e x i s t i n g  

p r i v a t e l y  owned publ ic  u t i l i t y  rendering a  s e rv i ce  t o  t he  

publ ic  a t  r a t e s  o r  charges sub jec t  t o  regula t ion  by t h e  I l l i n o i s  

Commerce Commission a r e  not  e l i g i b l e  under t h i s  Act unless  t h e  

261~11. Ann. S t a t .  ch. 120, 55 439.2, 439.3 (Smith-Hurd Cum. Supp.' 1979).. 

2 6 2 ~ d .  - ch. 48,5837. . . .  
. . 
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, I C C  determines t h a t  i n  t he  a r ea  t o  be served by'. tile i n d u s t r i a l  

p r o j e c t  t h e r e  i s  need f o r  an inc rease  i n  such se rv i ce  which 

t h e  e x i s t i n g  publ ic  u t i l i t y  i s  n o t  a b l e , t o  rneet through e x i s t i n g  
I * 

f a c i l i t i e s  o r  through an expansion which it agrees t o  under- 

265 
take.  This  provision might no t  apply t o  a wholcsaler of 

elec.l ;ricity who s e l l s  t o  t h e  u t i l i t y  i n s t e a d  of competing with 

266 it. 

2. I l l i n ~ j ~ ,  I n s t i t u t e  of ~.3.., . ,v.d,,- Natural -,.,-., Resources 

Another program which might a s s i s t  hy.droelect.ric development 

i s  the  new I l l i n o i s  Coal Developn~ent Bond Act. 267 Undcr this 

a c t  t h e  I l l i n o i s  1 n s t i t u t e . o f  Natural Resources i s  authorized:.  

( 1 )  t o  expend g i f t s ,  g r an t s  o r  any form of a s s i s t ance  'from any . 

source including t h e  f e d e r a l  government; and, ( 2 )  t o  en.Ler* i n t o  

con t r ac t s  with business,  i n d u s t r i a l ,  un ive r s i t y ,  governmental 

and o ther  q u a l i f i e d  persons t o  promote development of coa l  and 

o the r  energy resources.  268 "Other energy resources" includes 

s o l a r  energy, geothermal, wind generat ion,  . s o l i d  waste or. any 

o the r  energy system except t h a t  which i s  generated by nuclear  

energy. 269 I t  may expend money and e n t e r  con t r ac t s  f o r  

266~he  e f f e c t  on t h i s  Act of T i t l e  I V  of t h e  Public  U t i l i t i e s  ~ e g u l a t o r y  
P o l i c i e s  Act of 1978, P.L. 95 - 617 (1978); i s  no t  c l ea r .  

267~ll. Ann. S t a t .  ch, 93,s 40i 6 t  i e q ,  (smith-Hurd Cum. Sllpp. 1979).  



planning, design, acqu i s i t i on ,  development, construct ion,  

improvement, cons t ruc t ion  and f inanc ing  a  s i t e  o r  s i t e s  and 

f a c i l i t i e s  f o r  e s t ab l i sh ing  p l an t s ,  p r o j e c t s  o r  demonstrations 

f o r  t he  development of coa l  r.esources and research  and development 

. 
of o ther  forms of energy. 270 From t h e  t i t l e  and wording of 

t he  s t a t u t e  it  appears t h a t  t h i s  program only app l i e s  t o  coa l  and 

t o  research  and development of new a l t e r n a t i v e  energy sources.  - 
However, t he  d e f i n i t i o n ?  a r e  brqad enongh s i .  t h a t  an imaginative 

appl ica t ion ,  f o r  small  s c a l e  hydroe lec t r ic  power mi,ght be approved. 271 
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