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INTRODUCTION 

Th i s  memorandum d e s c r i b e s  i n  d e t a i l  t h e  l e g a l  and i n s t i t u t i o n a l  o b s t a c l e s  

t o  t h e  development of sma l l  s c a l e  h y d r o e l e c t r i c  energy a t  the,  -- s t a t e  l e v e l .  It 

is  designed t o  a i d  t h e  deve loper  i n  t h e  de te rmina t ion  of which pe rmi t s ,  l i c e n s e s  

and laws of t h e  s t a t e  must be  secured o r  complied wi th  f o r  t h e  development .of 

a  p r o j e c t .  However, t h e  deve loper  should be aware t h a t  t h e  s t a t e  r e g u l a t o r y  

system does n o t  comprise  t h e  u n i v e r s e  of h y d r o e l e c t r i c  r e g u l a t i o n .  The f e d e r a l  

government a l s o  e x e r c i s e s  e x t e n s i v e  regula ' tory a u t h o r i t y  i n  t h e  a r e a .  

Th i s  d u a l  r e g u l a t o r y  system is  a  f u n c t i o n  of t h e  f e d e r a l i s t  n a t u r e  of our  

government. Federa l i sm pe rmi t s  bo th  t h e  f e d e r a l  government and t h e  s t a t e  

government t o  r e g u l a t e  and l i c e n s e  c e r t a i n  a s p e c t s  of a  d e v e l o p e r ' s  p r o j e c t .  

P r i n c i p l e s  of f e d e r a l i s m  o f t e n  suppor t  a  f i n d i n g  t h a t  t h e  f e d e r a l  r e g u l a t i o n  

i n  ques t i on  w i l l  b e  s u p e r i o r  t o  comparable s t a t e  r e g u l a t i o n .  Th i s  s u p e r i o r i t y  

of f e d e r a l  law can d i v e s t  t h e  s t a t e  of any r e g u l a t o r y  a u t h o r i t y  i n  a  g iven  a r e a .  

Typ ica l ly ,  t h e  deve lope r ,  w i t h  t h i s  g e n e r a l  p r i n c i p l e  i n  mind, i s  compell.ed t o  

wonder why he must be  concerned w i t h  t h e  s t a t e  system a t  a l l .  The fo l lowing  

d i s c u s s i o n  w i l l  examine t h e  a r e a  of f e d e r a l - s t a t e  r e l a t i o n s h i p s  w i th  t h e  aim 

of c r e a t i n g  a  more o r d e r l y  unders tanding  of t h e  v a g a r i e s  of t h e  system. 

Thus, t h e  remainder  of t h i s  i n t r o d u c t o r y  s e c t i o n  w i l l  examine t h e  d u a l  

r e g u l a t o r y  system from t h e  s t a n d p o i n t  of t h e  a p p r o p r i a t e  l e g a l  d o c t r i n e ,  t h e  

law of pre-emption, a p p l i c a t i o n  of t h e  law t o  t h e  ca se  of h y d r o e l e c t r i c  devel-  

opment and w i l l  conclude wi th  an i n q u i r y  i n t o  t h e  p r a c t i c a l  use  of t h e  d o c t r i n e  

by t h e  ~ e d e r a l  Energy Regulatory Commission. (Here ina f t e r  t h e  FERC) . 



a  
A.  T.he Law of Pre-cmption 

A s  a l l u d e d  t o  above ,  pre-emption i s  t h e  term tha . t  d e s c r i b e s ,  i n  a  

f e d e r a l i s t  s y s t e m ,  t h e  a b i l i t y  of t h e  law of one  s o v e r e i g n  t o  t a k e  

p recedence  o v e r  t h e  law of a  l e s s e r  s o v e r e i g n .  S p e c i f i c a l l y ,  i t  is  t h e  
I 

supremacy of t h e  f e d e r a l  law t o  t h e  s t a t e  law. 

The d o c t r i n e  of pre-emption i s  d e r i v e d  from t h e  U.S. CONST. a r t .  V I ,  

c l .  2 ,  which s t a t e s :  " . . . [ t ] h i s  C o n s t i t u t i o n ,  and t h e  Laws of t h e  Uni ted 

States . . .' and  a 1 1  T r e a t i e s  . . . s h a l l  b e  t h e  supreme Law of t h e  Land; 

. . . any Thing i n  t h e  C o n s t i t u t i o n  .or Laws of any S t a t e  t o  t h e  C o n t r a r y  

n o t w i t h s t a n d i n g . "  T h i s  c l a u s e  is  t h e  b a s i s  of f e d e r a l  supremacy. On 

i t s  f a c e ,  t h e  supremacy c l a u s e  p u r p o r t s  t o  d i v e s t  t h e  s t a t e s  of a u t h o r i t y .  

However, t h e  p r i n c i p l e s  of f e d e r a l i s m  do n o t  s u p p o r t  such  a  r e a d i n g .  The 

f e d e r a l  government is  a  government of d e l e g a t e d  a u t h o r i t y .  Its l a w s  can  

be  supreme o n l y  w i t h i n  t h e  scope  of i t s  d e l e g a t i o n .  
b  

Thus, b e f o r e  t h e  d o c t r i n e  of p r e - m p t i o n  can  b e  invoked ,  t h e  f e d e r a l  

measure i n  q u e s t i o n  must b e  w i t h i n  an a r e a  o f  t h e ' a u t h o r i t y  d e l e g a t e d  t o  

t h e  f e d e r a l  government.  I n  o t h e r  words ,  t h e  f e d e r a l  a c t i o n  must have  t h e  

c a p a b i l i t y  t o  pre-empt t h e  s t a t e  a c t i o n .  It is  i m p l i c i t  i n  t h e  above s t a t e -  

ment t h a t  t h e r e  are c e r t a i n  a r e a s  of r e g u l a t i o n  i n  which t h e  t e d e r a l  govern- 

ment d o e s  n o t  have  a  pre-emptive  c a p a b i l i t y .  Where pre-emptive  c a p a b i l i t y  

a  
See g e n e r a l l y  Gunther ,  C o n s t i t u t i o n a l  Law ch .  5 1 2  ( 9 t h  Ed. 1 9 7 5 ) ;  T r i b e ,  
American C o n s t i t u t i o n a l  Law § 6-23 e t  scq. (1978) ;  and Engdahl ,  C o n s t i t u -  
t i o n a l  Power c h .  1 2  (1974) .  

b  
I I See McCulloch v .  Maryland,  17 U.S. ( 4  Wheat) 316,  405 (1819) ,  . . .government of 

t h e  Union though l i m i t e d  i n  i t s  power is supreme w i t h i n  i ts  s p h e r e  of a c t i o n . "  



C 
is  ' l a ck ing ,  . t he  s t a t e  law w i l l  c o n t r o l .  

Once pre-emptive c a p a b i l i t y  is determined t o  e x i s t ,  f u r t h e r  i n q u i r y  must 

be made t o  a s c e r t a i n  whether  pre-emption e x i s t s .  ,Whether a  p a r t i c u l a r  s t a t e  

measure is  a c t u a l l y  pre-empted by a  f e d e r a l  measure depends upon t h e  \ 

j ud i c i a l l y -de t e rmined  Congress iona l  i n t e n t .  A t  t h i s  p o i n t ,  t h e  d i f f i c u l t y  

becomes one of how t o  de te rmine  t h e  i n t e n t  of Congress. 

The U.S. Supreme C0ur.t h a s ,  on a  c a s e  by c a s e  b a s i s ,  a r t i c u l a t e d  f a c t o r s  

which i t  d e c l a r e s  t o  be  i n d i c a t i v e  of t h e  Congress iona l  i n t e n t  t o  pre-empt. 

A t  t i m e s  t h e  Court  h a s  examined t h e  f e d e r a l  s t a t u t e s  t o  s e e  i f  they d e a l  w i th  

t h e  matter. e x h a u s t i v e l y .  From exhaus t ive  f e d e r a l  r e g u l a t i o n  t h e  Court  i n f e r s  

e 
an  i n t e n t  of no s t a t e  r e g u l a t i o n .  Where t h e ' c o u r t  can i n f e r  a  need f o r  

n a t i o n a l  uniform stand 'ards ,  pre-emption w i l l  be a p p r o p r i a t e .  The c o u r t  h a s  

a l s o  found pre-emption proper  where t h e r e  a r e  c o n t r a d i c t o r y  f e d e r a l  and s t a t e  

C 

See,  e .g . ,  Regents  v.  C a r r o l l ,  338 U.S. 586 (1950); where t h e  Court held t h a t  
t h e  F.C.C. cou ld ,  pu r suan t  t o  t h e  f e d e r a l  power of r e g u l a t i n g  i n t e r s t a t e  
commerce, g r a n t  o r  deny o r  condi tFon t h e  g r a n t  of a  r a d i o  b roadcas t i ng  l i c e n s e .  
Here, t h e  l i c e n s e  c o n d i t i o n  r equ i r ed  t h e  u n i l a t e r a l  d i s a f f i rmance  of a  
c o n t r a c t  w i t h  a  t h i r d  p a r t y .  Such a  , cond i t i on  v i o l a t e d  s t a t e  law which pro- 
h i b i t e d  u n F l a t e r a l  d i s a f f i rmance .  The Court held t h a t  wh i l e  t h e  f e d e r a l  govern- - 
ment has  pre-emptive c a p a b i l i t y  i n  t h e  a r e a  of  i n t e r s t a t e  commerce, i t  had 
no such p r i v i l e g e  i n  t h e  a r e a  of s t a t e  c o n t r a c t  law. Hence, s t a t e  c o n t r a c t  law 
was supreme. 

d  
See,  e .g . ,  C i t y  of Burbank v.  Lorkl~ecd A i r  Terminal  I n c . ,  411 U.S. 624 (1973). 

e 
Erg., Brotherhood of Ra i l road  Trainmen v .  J a c k s o n v i l l e  Terminal Co., 394 U.S. 
369 (1969). ' 

E.g., Campbell v .  Hussey, 368 U.S. 297, 301 (1961); s t a t i n g  "we do n o t  have 
t h e  q u e s t i o n  of whether  [ s t a t e ]  law c o n f l i c t s  w i t h  f e d e r a l  law. Rather  w e  
have t h e  q u e s t i o n  of pre-emption . . . [Here] complementary s t a t e  r e g u l a t i o n  
is a s  f a t a l  as s t a t e  r e g u l a t i o n  which c o n f l i c t s  w i t h  t h e  f e d e r a l  s'cheme." Cf. 
F l o r i d a  Lime and Avocado Growers Inc .  v .  P a u l ,  373 U.S. 132 (1963) f i n d i n g  pre-  
emption i n a p p r o p r i a t e  a s  f e d e r a l  law was 'concerned w i t h  minimum s t anda rd  r a t h e r  
t han  uniform s t a n d a r d .  



rcqui rcments  making compliance w i th  bo th  imposs ib le .  6  

Thus, g iven  a  f i n d i n g  of  t h e  pre-emptive c a p a b i l i t y  of t h e  f e d e r a l  law 

and a  find*ng t h a t  an  a p p r o p r i a t e  b a s i s  e x i s t s  t o  i n f e r  t h a t  t h e  Congress iona l  

i n t e n t  was prc-emption, f e d e r a l  law w i l l  be s u p e r i o r  t o  s t a t e  law. 

The fo l l owing  s e c t i o n  w i l l  examine t h e  a p p l i c a t i o n  of t h e s c  p r i n c i p l e s  

by,the Court t o  t h e  c a s e  of h y d r o e l e c t r i c  development. 

B. Pre-emption and H y d r o e l e c t r i c  Development 

1. The F e d e r a l  Power Act 

I n  t h e  a r e a  of  h y d r o e l e c t r i c  development t h e  Fede ra l  Power. Act en joys  

pre-emptive c a p a b i l i t y .  Th i s  pre-emptive c a p a b i l i t y  is  based upon t h e  Fede ra l  

11 Commerce Clause.  Tha t  c l a u s e  g i v e s  t o  t h e  Congress t h e  power " to  r e g u l a t e  

commerce . . . among t h e  s e v e r a l  s t a t e s .  "i Fede ra l  j u r i s d i c t i o n  t o  r e g u l a t e  

commerce has been h e l d  t o  i n c l u d e  t h e  r e g u l a t i o n  of navigable  waterways.' Thus, 
. . 

f e d e r a l  r e g u l a t i o n  of navigabl?  waterways may p rec lude  s t a t e  r e g u l a t i o n .  However, 

t h e  r e g u l a t i o n  of p r o p e r t y  r i g h t s  is  no t  a  f e d e r a l  power and i n  t h a t  a r e a  t h e  

f e d e r a l  law does  n o t  have a  pre-emptive c a p a b i l i t y .  S t a t e  p rope r ty  law w i l l  

govern t h e  r u l e s  p e r t a i n i n g  t o  water  r i g h t s .  
.k 

The U.S.' Supreme Court h a s  a l s o  addressed  t h e  i s s u e  of whether t h e  

Fede ra l  Power Act a c t u o i i y  pre-empts s t a t e  l i c e n s i n g  a u t h o r i t y .  The Court he ld  

g 
See Gibbons v .  Ogden, 22 U.S. f 9  Wheat) 1 (1824).  - 

h  
. U.S. CONST.'art. I ,  5 8 ,  c l .  3 .  

i 
Id .  - 

j 
Gibbons v .  Odgen, 22 U.S. (9 Wheat) 1, 84 (1824) ,  " . . . a l l  America unders tands .and  
h a s  uniformly unders tood  t h e  word 'commerce' t o  comprehend nav iga t ion . "  

k 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v.  F.P.C., 328 U.S. 152, 171-176 (1946). Compare 
Regents  v .  C a r r o l l ,  338 U.S. 586 (1950). 



t h a t  a n  a p p l i c a n t  need n o t  comply w i t h  s t a t e  pe rmi t  r e q u i r e m e n t s  t o  s e c u r e  a  

f e d e r a l  l i c e n s e . '  F u r t h e r ,  t h e  Court  found t h a t  t h e  i n t e n t  of Congress  was t o  

s e c u r e  enactment of a  complete  scheme of n a t i o n a l  r e g u l a t i o n  which would 

m 
promote t h e  comprehensive development of t h e  w a t e r  r e s o u r c e s  of t h e  Na t ion .  

Given t h a t  f i n d i n g  of i n t e n t ,  t h e  s e c t i o n  of t h e  F e d e r a l  Power Act which r e q u i r e s  

n  
each  a p p l i c a n t  t o  submit  s a t i s f a c t o r y  e v i d e n c e  o f  compliance w i t h  s t a t e  law 

was i n t e r p r e t e d  t o  o n l y  r e q u i r e  t h e  F e d e r a l  Energy Regula to ry  Commission t o  

c o n s i d e r  s t a t e  laws when g r a n t i n g  a  f e d e r a l  l i c e n s e ,  b u t  n o t  t o  r e q u i r e  a n  

0 
a p p l i c a n t  t o  comply w i t h  s t a t e  law. Thus, pre-emption of s t a t e  l i c e n s i n g  by 

f e d e r a l  l i c e n s i n g  is  a p p r o p r i a t e ,  g i v e n  t h e  Congress iona l  c a l l  f o r  a "complete 

scheme" ev idenc ing  e x h a u s t i v e  and uniform r e g u l a t i o n .  

However, t h e  FERC may by r e g u l a t i o n  r e q u i r e  ev idence  of t h e  a p p l i c a n t ' s  

compliance w i t h  any of t h e  r e q u i r e m e n t s  of a s t a t e  pe rmi t  t h a t  t h e  Commission 

c o n s i d e r s  n e c e s s a r y .  Hence, t h e  Commission h a s  t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  

r e q u i r e  compliance w i t h  s t a t e  pe rmi t  r e q u i r e m e n t s .  P  

1 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C., 328 U.S. 152 (1946).  

m 
I d .  a t  180. - 

n  
1 6  U.S.C. § 802(b) (1976). 

0 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C., 328 U.S. 152, 177-138 (1946) .  

P  
I d .  See F.P.C. v .  Oregon, 349 U.S. 435, 445 (1955).  The S t a t e  c h a l l e n g e d  t h e  - -  
adequacy of l i c e n s e  p r o v i s i o n s  approved by t h e  Commission f o r  t h e  c o n s e r v a t i o n  
of anadromous f i s h .  The Cour t  he ld  t h a t  t h e  Commission a c t e d  w i t h i n  i t s  power 
and d i s c r e t i o n  by g r a n t i n g  t h e  l i c e n s e  and t h a t  t h e  s t a t e  cou ld  n o t  impa i r  t h e  
l i c e n s e  by r e q u i r i n g  t h e  s t a t e ' s  a d d i t i o n a l  pe rmiss ion  o r  more s t r . i n g e n t  
requ i rements .  



2 .  The P u b l i c  U t i l i t y  Regula to ry  P o l i c i e s  Act of 1978 

I n t o  t h e  a l r e a d y  complicated d u a l  sys tem of h y d r o e l e c t r i c  power r e g u l a t i o n ,  

Congress  h a s  i n j e c t e d  a  s u r p r i s i n g l y  ~ r o g r e s s i v e  p i e c e  of l e g i s l a t i o n :  The 

P u b l i c  U t i l i t y  R e i u l a t o r y  P o l i c i e s  Act of 1978 ( h e r e i n a f t e r  c i t e d  as PURPA), 

s i g n e d  i n t o  law by P r e s i d e n t  C a r t e r  on November 9 ,  1978, a s  p a r t  of t h e  5- 

b i l l  N a t i o n a l  Energy ~ c t  . q  T h e  e v e n t u a l  impact of PURPA, whose implementing 

r 
r e g u l a t i o n s  a r e  be ing  d r a f t e d  a s  of t h i s  w r i t i n g ,  is  f a r  from c e r t a i n .  

However, a  few broad c o n c l u s i o n s  r e g a r d i n g  s t a t e  and f e d e r a l  j u r i s d i c t i o n  can 

be made based on t h e  l e g i s l a t i o n ,  i t s e l f ,  and t h e  Conference Managers Report  

whi-ch accompanied t t .  

> '  
The t f a d i t i o n a l  r e g u l a t o r y  scheme o£ t h i n g s  h a s  been t h a t  a person  s e l l i n g  

e l e c t r i c  energy f o r  u l t i m a t e  d i s t r i b u t i o n  t o  t h e  p u b l i c  would b e  c o n s i d e r e d  

a n  e l e c t r i c  u t i 1 i . t ~  and s u b j e c t  t o  fed ' e ra l  j u r i s d i c t i o n  i f  t h e  e l e c l r l c i t y  i s  

s o l d  f o r  r e s a l e  o r  i n  i n t e r s t a t e  commerce, and s t a t e  j u r i s d i c t i o n  i f  i t  i s  s o l d  

S 
i n t r a s t a t e  d i r e c t l y  t o  t h e  consumer. As exp la ined  above,  t h i s  sys tem r e s u l t s  

t 
from t h e  F e d e r a l  Power Ac t ,  t h e  Commerce Clause  and t h e  d o c t r i n e  of pre-emption. 

'1he o t h e r  f o u r  p i e c e s  of l e g i s l a t i o n  compr i s ing  t h e  N a t i o n a l  Energy Act a r e :  
N a t i o n a l  Energy Conserva t ion  P o l i c y  Act ;  Energy Tax Act of 1978; Powerpl.ant 
and i n d u s t r i a l  F u e l  Use Act 0.f 1978; and N a t u r a l  Gas P o l i c y  Act of 1978. 

I 

r 
Rules  implementing t h e  l e g i s l a t i o n  h e r e i n  under d i s c u s s i o n  are t o  b e  i s s u e d  by 

FERC by November 8 ,  1979, t o  be  implemented by s t a t e  r e g u l a t o r y  a u t h o r i t i e s  and 
nonregukated u t i l i t i e s  by November 8 ,  1980. 

f 6  U.S.C. 5 824 (1975) ,  S e c t i o n  201 of t h e  F e d e r a l  Power Act.  

of t h e  b a s e s  f o r  Commerce Clause  i n v o c a t i o n  is  t h e  f a c t  t h a t  a  u t i l i t y  
s e l l i n g  t o  a n o t h e r  u t i l i t y  f o r  e v e n t u a l  r e s a l e  is  i n t e r c o n n e c t i n g  t o  an  i n t e r -  . 

s t a t e  t r a n s m i s s i o n  g r i d  and w i l l  " a f f e c t "  i n t e r s t a t e  commerce even i f  b o t h  t h e  
s e l l i n g  and purchas ing  u t i l i t i e s  a r e  l o c a t e d  w i t h i n  t h e  same s t a t e .  See F.P.C. 
v .  Union E l e c t r i c  Co., 381  U.S. 90, r e h .  d e n i e d ,  381  U.S. 956 (1965) .  - 



PURPA seeks  t o  t u r n  t h i s  system u p s i d e  down i n  o rde r  t o  f u r t l ~ e r  t h e  

Congressional  i n t e n t  t o  encourage t h e  development of smal l  power product ion  

f a c i l i t i e s ,  such a s  smal l  s c a l e  h y d r o e l e c t r i c  p l a n t s .  
u  

One a spec t  of t h i s  r e o r d e r i n g  i s  t h a t  a  h y d r o e l e c t r i c  p l a n t  which meets 

t h e  q u a l i f i c a t i o n s  set ou t  i n  § 201 of PURPA, i . e . ,  becomes a  "qua l i fy ing  

f a c i l i t y 1 '  ( h e r e i n a f t e r  c i t e d  .as  QF), could have i t s  r a t e s  determined by a  

s t a t e  pub l i c  u t i l i t y  commission, i n  s p i t e  of t h e  f a c t  t h a t  i t s  s a l e s  e n t e r  

t h e  i n t e r s t a t e  g r i d  and a r e  i n t ended  f o r  r e s a l e .  Although FERC w i l l  r e t a i n  

some j u r i s d i c t i o n  by s e t t i n g  o u t  t h e  rate-making s t anda rds  which t h e  s t a t e  

commissions w i l l  be r equ i r ed  t o  f o l l o w ,  t h e  day-to-day a d m i n i s t r a t i o n  of t h e  

wholesale  rate-making involved w i l l  f a l l  t o  t h e  s t a t e s  f o r  t h e  f i r s t  t h e .  

Th i s  con t r aven t ion  of t r a d i t i o n a l  j u r i s d i c t i o n  is  f u r t h e r  extended by a  

p rov i s ion  i n  PURPA which g i v e s  FERC t h e  d i s c r e t i o n  t o  ,exempt QF's from .sub- 

v  
s t a n t i a l  p o r t i o n s  of how-exis t ing s t a t e  and f e d e r a l  law. T h i s  exemption 

a u t h o r i t y  i s  premised on . t he  A c t ' s  purpose of removing o b s t a c l e s  t o  t h e  develop- 

ment of smal l  power p roduc t ion  f a c i l i t i e s .  . The exemption from c e r t a i n  p r o v i s i o n s  

of f e d e r a l  law, such a s  p a r t s  of  t h e  F e d e r a l  Power Act and t h e  ~ u b l i c ' u t i l i t ~  

Holding Company Act,  s e r v e s  t h e  Congress iona l  goa l  of removing t h e  e x t e n s i v e  

s c r u t i n y  of o r g a n i z a t i o n a l  and f i n a n c i a l  d e t a i l s  which accompanies governmental 

r e g u l a t i o n  of power companies and a c t s  as a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  a l t e r n a t i v e  

U 
The scope of PURPA encompasses much more than  t h e  p r i n c i p l e s  d i s cus sed  i n  t h i s  . 

i n t r o d u c t i o n .  Even t h e , T i t l e  I1 sec t ions .wh ich  provide  t h e  j u r i s d i c t i o n a l  

,(L ' a u t h o r i t i e s  d i s cus sed  h e r e i n  a p p l y  t o  f a c i l i t i e s  o t h e r  than  hydro; e.g. ,  cogene ra to r s .  
. For a  complete d i s c u s s i o n  of '  PURPA's e f f e c t s  on smal l  s c a l e  h y d r o e l e c t r i c  develop- 

ment s e e  FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL 
SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law 
I n s t i t a t e  (second d r a f t ) '  (1979). 

v  
§ 210 (e)  (1) of PURPA. 



--- 
- v i i i  - 

W 
energy development. The exemption from s t a t e  law, however, meets  an a d d i t i o n a l  

concern.  Without i t ,  t h e  s t a t e s  might have an argument t o  t h e  e f f e c t  t h a t  

t h e  ' f i e l d  of who le sa l e  r a t e  r e g u l a t i o n  h a s  no longer  been pre-empted and they 

a r e  t h e r e f o r e  f r e e  t o  s t e p  i n t o  t h e  vo id  c r e a t e d  b y ' t h e  removal of exhaus t ive  

f e d e r a l  involvement.  Because t h i s  would have t h e  e f f e c t  of s u b j e c t i n g  QF's 

t o  p r e c i s e l y  t h e  k ind  of u t i l i t y - t y p e  r e g u l a t i o n  Congress sought t o  avo id ,  t h i s  

i d e a  of pre-emption by exemption was u t i l i z e d .  

Although p r o v i s i o n s  exempting QF's from c e r t a i n  s t a t e  and f e d e r a l  r e g u l a t i o n s  

w i l l  on ly  be implemented i f  FERC "determines such exemption is  necessary  t o  encour- 

age . . . smal l  power product ion ,"x  a  r e c e n t  FERC S t a f f  paper on t h i s  s e c t i o n  

s t a t e s :  "It is c l e a r  from t h e  Conference Report t h a t c o n g r e s s  in tended  t h e  

Commission t o  make l i b e r a l  u s e  of i t s  exemption a u t h o r i t y .  I tY 

3 .  Fede ra l  Clean Water Act 

A c u r r e n t  example of t h i s  type  of coordi.nati.on between f e d e r a l  pre-emptive 

a u t h o r i t y  and day-to-day a d m i n i s t r a t i o n  by t h e  s t a t e s  i s  found i n  t h e  a r e a  of 

water  q u a l i t y .  Under t h e  F e d e r a l  Clean Water Act ,  a u t h o r i t y  h a s  been con fe r r ed  

upon a p p r o p r i a t e  s t a t e  a g e n c i e s  t o  monitor  and en fo rce  v a r i o u s  a s p e c t s  of 
\ 

water  q u a l i t y .  C e r t a i n  s t a t e  agenc i e s  have a l s o  been des igna t ed  t o  i s s u e  5 401 

". . . t h e  examinat ions of t h e  l e v e l  of r a t e s  which should apply  t o  t h e  purchase by 
t h e  u t i l i t y  of t h e  . . . small power p roduce r ' s  power should n o t  be burdened 
by t h e  same examinat ion a s  a r e  u t i l i t y  r a t e , a p p l i c a t i o n s ,  bu t  r a t h e r  i n  a  l e s s  
burdensome manner. The e s t ab l i shmen t  of u t i l i t y  t y p e  r e g u l a t i o n s  over  them would 
a c t  a s  a  s i g n i f i c a n t  d i s i n c e n t i v e  t o  f i r m s  i n t e r e s t e d  i n  . : . s m a l l  power product ion."  
Conference Manager's Repor t ,  accompanying § 210 of PURPA. 

X 
§ 210 (d)  (1)  of PURPA. 

Y~~~~~ PAPER DISCUSSING COMF~ISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING 
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI- 
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY PO1,ICIES ACT.OF 1.978, 
page 7 ;  Docket No. RM79-55, Fede ra l  Energy Regulatory Commission, June  2 6 ,  1979. 



water  q u a l i t y  c e r t i f i c a t e s  and 9 402 "po in t  source"  p e r m i t s .  A s  i n  what is  

expected t o  be  t h e  c a s e  w i t h  e l e c t r i c  u t i l i t y  r e g u l a t i o n  under PURPA, i n  t h e  

a r e a  of wa te r  q u a l i t y ,  t h e t e  is  no d i s p u t e  a s  t o  which s o v e r e i g n ' s  law a p p l i e s ;  

t h e  f e d e r a l  law a p p l i e s  and is a d m i n i s t e r e d  by a s t a t e  agency. The f e d e r a l  

law e s t a b l i s h e s  a. minimum s t a n d a r d  f o r  t h e  s t a t e s  t o  implement. C o n s i s t e n t  

z 
w i t h  t h e  law of pre-emption,  a  s t a t e  may r e q u i r e  a h i g h e r  s t a n d a r d ,  i . e . ,  

a s t a n d a r d  which goes  even f u r t h e r  i n  c a r r y i n g  o u t  t h e  i n t e n t  of Congress .  

C. The P r a c t i c a l  Use of ere-emption 

The above d i s c u s s i o n  h a s  d e t a i l e d  t h e  l e g a l  u s e  of t h e  pre-emption d o c t r i n e .  

The purpose  o f . t h i s  s e c t i o n  is t o  d e s c r i b e  t h e  d o c t r . i n e  i n  p r a c t i c e .  

The FEKC p r e f e r s  t h a t  a  d e v e l o p e r  comply w i t h  a p p r o p r i a t ' e  s t a t e  p e r m i t s  b e f o r e  

a p p l y i n g  t o  i t  f o r  a  l i c e n s e .  The p r e f e r e n c e  i s  grounded i n  two r a t i o n a l e s .  

F i r s t ,  t h e  FERC is  aware of t h e  f e d e r a l - s t a t e  r e l a t i o n s h i p  and t h e  p o s s i b l e  

, p o l i t i c a l  r a m i f i c a t i o n s  of t o t a l l y  i g n o r i n g  s t a t e  i n p u t .  'Second,  t h e  FERC 

must ,  i n  g r a n t i n g  t h e  l i c e n s e ,  make a  d e t e r m i n a t i o n  t h a t  i t  i s  a  p r o j e c t  b e s t  

s u i t e d  t o  t h e  comprehensive development of t h e  waterway. The s t a t e  h a s  an 

i n t e r e s t  i n  t h e  u s e  and development of i ts  w a t e r c o u r s e s  and i t s  o p i n i o n  o f  t h e i r  

development is impor tan t  . to  t h e  FERC. Hence, t h e  FERC v a l u e s  s t a t e  i n p u t  where 

a a  
i t  is r e a s o n a b l e .  Thus, t h e  p r a c t i c a l  a p p l i c a t i o n  of pre-emption d i c t a t e s  t h a t  

t h e  h y d r o e l e c t r i c  deve loper  a d h e r e  t o  t h e  s t a t e ' s  l e g a l  and r e g u l a t o r y  sys tem.  

z See F l o r i d a  Lime and Avocado Growers I n c .  v. P a u l ,  373 U.S. 

a  
2ee  F.P.C. v. Oregon, 349 U.S. 435 (1955). - 
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With r e s p e c t  t o  PURPA, t h e  f e d e r a l  agency,  FERC, w i l l  e s t a b l i s h  t h e  

g u i d e l i n e s  f o r  rat,es f o r  s a l e s  and exchanges  of power between e l e c t r i c  

u t i l i t i e s  and q u a l i f y i n g  s m a l l  h y d r o e l e c t r i c  p r o j e c t s  and w i l l  p r e s c r i b e  

r u l e s  f o r  exempt ions  from s t a t e  and f e d e r a l  r e g u l a t i o n .  These  s t a n d a r d s  

and r u l e s  w i l l  b e  a d m i n i s t e r e d  by s t a t e  a g e n c i e s ,  i .e . ,  s ta te  p u b l i c  

u t i l i t y  commissions.  Accord ing ly ,  t h e  d e v e l o p e r  of a  SSH p r o j e c t  shou ld  

be  aware  of t h e  FERC s t a n d a r d s  on r a t e s  and r u l e s  on exemptions  and shou ld  

know t h a t  h e / s h e  w i l l  b e  d e a l i n g  d i r e c t l y  w i t h  s t a t e  a g e n c i e s .  

The r e g u l a l u r y  s y s l e u ~  w l ~ l c l ~  Is p r r s e ~ l ~ l y  i n  place w i t 1 1  r e g a r d  t o  c l e a n  

e a t e r  w i l l  c o n f r o n t  t h e  d e v e l o p e r  a t  t h e  s t a t e  l e v e l .  I n  most s t a t e s ,  t h i s  

f e d e r a l l y - c o n f e r r e d  a u t h o r i t y  w i l l  b e  a d m i n i s t e r e d  by a n  a g e n c y g u c h  as t h e  

Department o f  N a t u r a l  Resources .  These a g e n c i e s  w i l l  r e q u i r e  t h e  d e v e l o p e r  

t o  meet c e r t a i n  w a t e r  q u a l i t y  s t a n d a r d s ,  set by t h e  s ta te  and f e d e r a l  govern- 

ment and w i l l  mandate  t h a t  t h e  SSH d e v e l o p e r . o b t a i n  t h e  r e q u i s i t e  c e r t i f i c a t e  

and p e r m i t ,  as r e q u i r e d  by t h e  F e d e r a l  Clean Water Act .  
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- f i l e  c o p i e s  w i t h  DEQE 
- n o t i c e  
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21. d a y s .  o f  'hearTng 
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- a p p l y  t o  DEQE f o r  c l , ~ a p t e r  91  
\Jat~?rw:~ys L i c e n s e  

3- 
- Has DISQE assumed j u r i s d i c t . i o n  

YES " NO 
- D r a f t  l i c e n s e  s e n t  t o  - d r a f t  l i c e n s e  s e n t  t o  

devel-oper ,  i n t e r v e n o r s  and ( ;eveloper  and any  i n t e r -  
any  W.P.A. p a r t y  ven ing  p a r t y  

. - Any p a r t s  may r'eqclest hear,- - any  pnr.ty may r e q u e s t  
i n g . w i t h i n  10' d a y s  h e a r i n g  w i t h i n  10 days  

- h e a r i n g  i s s u e s  l i m i t e d  t o  - h e a r i n g  i s s u e s  l i m i t e d  
q u e s t i o n s  o f  p r i v a t e  prop- t o  q u e s t i o n s  of  p r i v a t e  
e r t y  r i g h t s  and P u b l i c  p r o p e r t y  r i g h t s  and P u b l i c  
T r u s t  V i o l a t i o n s  n o t  T r u s t  V i o l a t i o n s .  
r a i s e d  a t  W.  P. A. 

L i c e n s e  



x i i i  

V f l : .  W i . 1 1  t h c  c l a m .  b e  3.ocntc!d ul1o11 r l  rion-na~1i;;abl.c r i v e r  anrl i n v o l v e  r i s k  t o  
.l.iEe o r  p r o l ~ e r t y  i n  t l le  c v c , ~ ~ ~ :  of  bre:lc.ll o r  csc:i.ed o n c  squ: i re  nli:le of 
d r a i n a g e  o r  exceotl 10 f e e t  i n  h i l i gh t  (11: :inipot.~rtd lnorc t l l ; ~ n  one ~nill: i .c?n 

, YES 
- f i l e  p l a n s  ,and s p c c j . ~ i c a t . i o n s  

w i t h  DEQE 
- Plil.1 Dam Pc rn l i t  

. A 
Approved Den Led 

1 1 
V I I Z .  W i l l  t h e  c leve loper  a p p l y  t o  n s t a t e  agency  f o r  .q l i c e n s e ,  p e r m i t  01: 

f i.nan.cia1 a s s i s t a n c e  (MEPA)? 

YES 
- f i l e  e n v i r o n m e n t a l  n o t j  f  i c a t i o n  form (ENF) 

w i t h  Sec. of  B x e c u t i v e  OEf i c e  of  Envi ron-  
men ta l  A f f a i r s  (EOEA) 110 l a t e r  t h a n  1 0  d a y s  
a f t e r  f i l i n g  f i r s t  a p p l i c a t i o n  

- check  e x e m p t i o n s  i l l  Apperldix r: - Ml7F.A --.-exc~np t-- 
- f i l e  c o p i e s  o f  ENF w.it:ll c~ t f r c r  a g e n c i e s  
- n o t i c e  
- agency  revi.cw of' ENF 
- comments 
- Env:i ronmentn l  1mpac.t R e p o r t  (I . : IR)  

A\ 
r e q u i r e d  . -k n o t  r e q ~ r i r e r l  

- s c o p i n g  by  EOEA 
- p r e p a r e  d r a f t  ETli  

L 
c h a l l e n g e  by p!~hl . ic  o r  

- n o t i c e  o t h e r  agency  
- c j . r c .~~ : l . a t i on  
- comment 
- p r e p a r c  f i n a l  B I R  
- n o t i c e  r rc !q~~i red  .A not  rc .q~~. i .~ :cd  
- c i r , c u l a t i o n  
- comment 
- EOEA d e c i s i o n  on  p r o j e c t  w i t h i n  

7 d a y s  of  end  of  comment p e r i o d  



," 

/ 1. x iv I - . *  approved --> c h a l l e n g e  by agency+ s u c c e s s f u l ~ d e n i e d  

i 
o r  p a r t y  

I X .  Determine e f f e c t  on o t h e r  s t a t e  i n t e r e s t s  and a p p l y  f o r  t h e  a p p r n p r i a t e  
p e r ~ n i  ts  
- f i s h  l a d d e r  d e t e r m i n a t i o n  by DFWRV o r  DMF 
- r e c l a m a t i o n  d i s t r i c t  a p p r o v a l  
- p e r m i s s i o n  of  Mass. H i s t o r i c a l  Commission i f  dam w i l l  a f f e c t  1.and- 

mark o r  b'e l o c a t e d  i n  a n  h i s t o r i c  d i s t r i c t  
- comply w i t h  DEN o r d e r s  r e l a t i n g  t o  w i l d  and s e n i c  r i v e r s  and i n l a n d  

o r  c o a s t a l  w e t l a n d s  

ap.proved d e n i e d  

I 
\L 

X. Is t h e ' p r o j e c t  a  c o r p o r a t i o n  o r g a n i z e d  f o r  t h e  purpose  of s e l l i n g  
e l e c t r i c  ene rgy?  

YES ' , ,  
- Dam i s  a p u b l i c  u t i l i t y  - dam is  no t  a p u b l i c  u t i l i t y  
- comply w i t h  D.P.U. r e g u l a t i o n s  

. *  . !  " 

- r a t e  r e g u l a t i o n  
- s t o c k  and  bond i s s u a n c e  

r e g u l a t i o n  
- regulation of  form of books 

and a c c o u n t s  
- f i l e  r a t e  s c h e d u l e s  w i t h  D.P.U. 
- assessment  

1 
X I .  C o n s t r u c t i o n ,  O p e r a t i o n  and Maintenance of  Dam 

- Comply w i t h  c o n d i t i o n s  of a l l  p e r m i t s  and l i c e n s e s  
- f i shways  
- u t i l i z e  M a s s a c h u s e t t s  M i l l  Act 
- Obta in  l i a b i l i t y  i n s u r a n c e  f o r  dam b r c a c h  

- M a s s a c h u s e t t s  wi.l.1 a p p l y  a  s t r i c t  l i a b i l i t y  t h e o r y  
f o r  dam b r e a c h .  

- Is p r o ' j e c t  f e a s i b l e  under  p r e v a i l i n g  r a t e s ?  
- I f  i n s u r a n c e  u n a v a i l a b l e ,  i s  p r o j e c t  wor th  r i s k ?  



I. g S A C H U S E T T S  IJATER LAIJ 

A.  T i t l e  t o  t h e  Streambed and t h e  Reasonable Use Doctrin 'e 

1. Use of t h e  Streambed 

The p r e l i m i n a r y  o b s t a c l e  t h a t  any -developer  must con f ron t  

i s  ob ta in ing  a u t h o r i t y  t o  u t i l i z e  t h e  bed and f lowing wa te r  t o  

a given r i v e r  o r  s t ream.  Th i s  n e c e s s a r i l y  i nvo lves  a determina-  
\ 

t i o n  o f :  (1 )  ownership of t h e  streambed and t h e  procedure  f o r  

. ob t a in ing  e i t h e r  t i t l e  o r  u se ;  (2) e x i s t i n g  c o n s t r a i n t s  w i t h  

rcgnrd t o  t h c  ucc  of t h e  water .  

T i t l e  t o  t h e  bed of a g iven  s t r eam t u r n s  upon a determina-  

t i o n  of whether t h e  s t r eam i s  "navigable"  o r  "non-navigable." 

I f  a s t ream is  nav igab le ,  t i t l e  t o  t h e  bed i s  he ld  by t h e  S t a t e  

1 
i n  t r u s t  f o r  t h e  pub ' l ic .  The " t r u s t "  i s  c r e a t e d  by t h e  p u b l i c  

r i g h t  t o  u t i l i z e  t h e s e  s t r eams  a s  p u b l i c  highways f o r  purposes  

2 
of p l ea su re ,  as w e l l  as commerce. Navigable  slrealus may riot 

be  imposed upon f o r  o t h e r  p u b l i c  u s e s ,  even 'by  eminent domain 

a u t h o r i t y ,  u n l e s s  t h e  a l t e r n a t i v e  u s e s  a r e  s p e c i f i c a l l y  provided 

3 
f o r  by l e g i s l a t i v e  au thor i ty . .  , 

gav igab le  streams i n  Massachuse t t s  a r e  de f ined  a s  t h o s e  
4 

s t reams which a r e  s u b j e c t  t o  t h e  ebb and f low of t h e  t i d e .  This  

' ~ r u n d e l  v.  McCullock, 1 0  Mass. 70 (1813) ; woodbury v.  
Council  of Glous te r ,  318 Mass. 385, 6 1  N . E .  2d 647 (1945).  

3 
L 

Arundel v .  McCuLlock, sup ra .  

4 
Ingraham v. Wilkinson, 21  Mass. (4  P i ck . )  268 (1827); Attorney Genera l  v .  

Woods 108 Mass. 436 (1871).  
-9 



\;as t h e  d e f i n i t i o n  employed under English Common Law; i t  has  

subsequent ly  been r e j e c t e d  by t h e  g rea t  m a j o r i t y  of s t a t e s  and 

rep laced  by the  "navigable  i n  f a c t "  d o c t r i n e .  That d o c t r i n e  

c s s z n t i a l l y  provides  t h a t  r i v e r s  a r e  "navigable" when they  a r e  

5 
used, o r  s u s c e p t i b l e  t o  being used,  a s  highways of commerce. 

' The Piassachuset ts  Supreme J u d i c i a l  Court has  i nco rpora t ed  t h e  

"navigable  i n  f a c t "  d o c t r i n e  i n t o  i t s  common law by a s s e r t i n g  

t h a t  w h i l e  a  r i v e r  o r  s t ream may be non-navigable i n  law, i t  

may nevertheless be navigal.,l r i TI fiirt and consequently oub j c c t  

6  
t o  a  pub l i c '  easement of passage.  Use of t h e  easement by t h e  

7 
p u b l i c  ex tends  t o  puryuses  for bus ines s ,  convenience o r  p l easu re .  

The s i g n i f i c a n c e  of a  de te rmina t ion  t h a t  a  s t r eam i s  naviga- 

b l e  - d i s t i n c t i o n s  of i n  law and i n  f a c t  no twi ths t and ing  - i s  

t h a t  any r i g h t  a  developer 'may have wi th  r e s p e c t  t o  such  s t ream 

i s  subord ina t e  t o  a  s u p e r i o r  r i g h t  of t h e  p u b l i c .  A dam must 

no t  s e r i o u s l y  i n t e r f e r e  w i t h  t h e  "publ ic  easement ." These p u b l i c  

r i g h t s  g i v e  r i s e  t o  e x t e n s i v e  r e g u l a t i o n  of nav igab le  waterways 

under bo th  S t a t e  and Federa l  law. Regulat ion by t h e  Commonwealth 

of Massachuset ts  w i l l  be  d i scussed  ex tens ive ly  i n  P a r t  I1 of t h i s  

paper.  

S ince  any r i g h t  t h e  developer  may have i n  a nav igab le  s t ream 

is  i n f e r i o r  t o  t h e  p u b l i c  easement of passage,  t h e  r i g h t  i s  sub- 

j e c t  t o  any improvement t h e  S t a t e  o r  Federa l  government may make 

5 ~ h e  Daniel B a l l ,  7 7  U.S. (10  Wall . )  557 (1870). 

6  
Ingraham v.  Wilkinson, s u p r z ;  Bosnan v.  Gage,240 Mass.. 113, 183  N . E .  

622 (1921). 



For pul:poses of '  navignticjn.  Tl'he consc.rlucnces oj: such h c t i o n  

may, indeed be  harsh .  Though an improvcn~ent might r e s u l t  i n  

s u b s t a n t i a l .  i n j u r y  t o  t h e  deve loper  ' s a b i l i t y  t o  gent r a t e  power, 

8 
he v i l l  be l e f t  wi thout  a  remedy. 

Ownership of t h e  bed of a  non-navigable s t ream is  he ld  

9  
by t h e  r e s p e c t i v e  r i p a r i a n  owners. The l i n e  of a  r i p a r i a n  

e s t a t e  a b u t t i n g  a non-navigable s t ream extends  t o  t h e  middle  

1 0  
of t h e  s t ream.  The p r o p r i e t o r  may convey h i s  e s t a t e  i n  t h e  

bed of t h e  r i v e r  s e p a r a t e l y  from t h e  upland o r ,  conve r se ly ,  may 

11 
convey h i s  upland e s t a t e  s e p a r a t e l y  from t h e  bed. A r i p a r i a n  

p r o p r i e t o r  on a  non-navigable s t ream' - i s  presumed t o  ho ld  t i t l e  

1 2  
t o  t h e  middle  of t h e  s t ream. 

A s  p r e v i o u s l y  no ted ,  t h e  deve loper  i s  conf ronted  w i t h  t h e  

i n i t i a l  t a s k ' o f  o b t a i n i n g  t i t l e  o r  i n t e r e s t  t o  a  p o r t i o n  of a  

streambed o r  permiss ion  f o r  .its use.  I n  c a s e s  i nvo lv ing  naviga- 

b l e  s t r eams ,  t h e  developer  must look  t o  t h e  S t a t e  f o r  permission.  

Apparent ly ,  t h e  a p p r o p r i a t e  agency t o  c o n t a c t  i n  Massachuse t t s  

1 3  
i s  t h e  Department of Environmental Qua l i t y  Engineer ing.  A s  

noted e a r l i e r ,  any r i g h t  t o  u se  t h e  bed i s  s u b o r d i n a t e  t o  t h e  

p u b l i c  easement of nav iga t ion .  

I n  s i t u a t i o n s  i nvo lv ing  r i v e r s  o r  s t reams determined t o  be  

8 ~ e e  -9 Richard R. Powell ,  The Law of Real P rope r ty ,  9; 723 e t  seq. (1977).  

9  
Knight v. Wilder ,  56 ?lass. (2 Cush.) 199 (1848). 

12~ommonwealth v. A l = ,  61 Xass. ( 7  Cush.) 53 (1851). 

l3:1ass. Gen. Laws Ann. ch.  91 5 5  1; 2 (West 1969).  



non-navigable under Massachuse t t s  law, t h e  developer  must' ob- 

t a i n  r i g h t ,  t i t l e  o r  i n t e r e s t  t o  t h e  bed from t h e  proper  ri- 

p a r i a n  owners. C e r t a i n  s t a t e s  provide a s s i s t a n c e  t o  t h e  developer  

i n  this uridertakitlg Ly p rov id ing  him wi th  t h e  power of eminent 

domain i n  t h e  event  t h a t  he  is  unable t o  reach  a  purchase  agre'e- 

14 
ment w i t h  t h e  r i p a r i a n  p r o p r i e t o r s .  The power under Massachu- 

s e t t s  law, w i t h  r e s p e c t  t o  p r i v a t e l y  owned h y d r o e l e c t r i c  con- 

p a n i e s ,  i s  g ran ted  only  f o r  t h e  purpose of l a y i n g  t r ansmis s ion  

1 5  
l i n e s .  The dev&ioper  may however, r e c e i v e  t h e  a u t h o r i t y  t o  

t a k e  by eminent domain from t h e  Federa l  Energy Regulatory Com- 

miss ion  by showing a good f a i t h ,  buf u n ~ u c c ~ s s f u l ~ ~ f f o r t  t o  
1 6  

purchase.  

The advantage of l o c a t i n g  a  LHH site on a non-navigable 

s t r eam i s  t h a t  t h e  s t r eam i s  no t  s u b j e c t  t o  t h e  p u b l i c  easement 

of n a v i g a t i o n .  A d i sadvantage  is  t h a t  i t  may o c c a s i o n a l l y  be , 

d i f f i c u l t  t o  l o c a t e  t h e  ho lde r  of t h e  t i t l e  t o  t h e  bed. In  

some i n s t a n c e s ,  t h e  h o l d e r  of t h e  t i t l e  t o  t h e  bed may be an  in-  

d i v l d u a l  uLllei Ll~au the owner of a b u t t i n g  land .  A dctcrminnt ion  

of where t i t l e  is' loca t ed  involves  t ime,  e f f o r t  and c o s t .  Th i s  

) , - -  - .  . s e a f c h  cast"  i s  nor: a faccor wl ih  r.especL Lu ~ ~ a v i g a L l e  btrcama. 

When a  dam s i t e  i s  l o c a t e d  on a  s t r eam t h a t  is non-navigable 

.14see e. g .  , Ohio Kev. Code Ann. 5 1723.01 (Page 1964).  

15- 
Mass.. Gen. Laws Anni ch. 164 8 72 (West 1972).  

1616 U.S.C. § 814 (1970).  



i n  l a w ,  bu t  navigable  i n  f a c t ,  both sea rch  c o s t s  and the  

burden of t h e  p u b l i c  easement of nav iga t ion  a f f e c t  the,  de- 

ve loper .  

2. The Reasonable Use Theory 

Massachuse t t s  fo l lows  t h e  reasonable  u se  theo ry  of r i p a r i a n  

law. The theo ry  c o n s t r a i n s  t h e  e x t e n t  t o  which a  deve loper  may 

u t i l i z e , t h e  w a t e r s  of a  g iven  s t ream inasmuch as h i s  u s e  must 

no t  exceed a  " reasonable  use ."  The e x e r c i s e  of h i s  r i g h t  is  

measured a g a i n s t  t h e  l i k e  r i g h t  of o the r  r i p a r i a n  owners a long  

t h e  s t ream. 

A r ea sonab le  u se  i s  determined accord ing  t o  t h e  s i z e  and 

capac i ty  of t h e  s t ream. 
17 . 

Where an i n d i v i d u a l  b u i l d s a  dam 

a c r o s s  a r i v e r  and t h e  dam i s  of a  magnitude t h a t  i s  adapted t o  ' -  

t h e  s i z e  and c a p a c i t y  of t h e  s t ream and t h e  q u a n t i t y  of t h e  

18 
water  f lowing  w i t h i n  i t ;  t h e  u s e  c o n s t i t u t e s  a . r e a s o n a b l e  one. 

Reasonable u s e  i s  dependent upon t h e  s t a t e  of c i v i l i z a t i o n ,  t h e  

development of mechanical  and engineer ing  technology,  c l i m a t i c  

c o n d i t i o n s ,  t h e  customs of a p a r t i c u l a r  neighborhood and t h e  

o t h e r  c i rcumstances  of each  case .  
19 

The developer  must a s c e r t a i n  whether t h e  o p e r a t i o n  of a '  

dam a t  a g iven  s i t e  w i l l  c o n s t i t u t e  a " reasonab le .u se"  i n  r e l a -  

t i o n  t o  o t h e r  r i p a r i a n  owners a long  t h e  s t ream. The vagueness 

17wamesit Power Co. v .  S t e a r l i n g  s ills ,158 Mass. 435, 33  N.E. $3 (1893). 

1860u1d v. Boston Duck Co. ,79 Mass. (13 Gray) 442 (1859).  

l 9 s t f a t t o n  v. Mount Herman Boy's SchooJ 216 Mass. 83, 103 N.E. 87 (1913). 



of the theory and the uncertainty that it engenders may under- 

standably be a' cause for,concern to the developer. However, 

it must be recalled' that "reasonable use" clearly incorporates 

20 
the use of a stream for the generation of power. In addit ion, 

in order.for any action to be maintained, a plaintiff must show 

not only an unreasonable use, but also actual damages. 
2 1 

In 

other words, another riparian owner, in attempting to either 

obtain damages or prevent the developer's continued operation 

of his facility, must demonstrate to a court that the developer's 

use was unreasonable and that he, the riparian proprietor, was 

J 
The developer is also provided some assistance in this 

gray area of law from the Mill Dam Act which is discussed below. 

B. The Mill Dam Act - Modification of the Common Law 
The common law permitted a'riparian proprietor to erect a 

dam and create a pond for mill purposes if he owned both sides 

of a stream, or if he owned one side and obtained the consent 

of the proprietor 6x1 rhe orher side. If, however, Lhe i iparial i  

proprietor overflowed the lands of others or interfered with 

the operation of existing dams, his dam might be adjudged a 

nuisance and subjectto damages and/or abatement. 22 Since the 

20~ould v. -- Boston Duck Co. ,supra. 

"~lliot v. Fitchburg Railroad Co. ,64 Mass (10 Cush.) 191 (1852). 

2 2 
See e.g., Hodges v. Raymonq 9 Mass. (9 Tyng) 316 (1813); Blgelow v. - 

Newhall, 27 Mass. (10 Pick. ) 348 (1830) .. \ 



operation of mills was essential to community life during 

the colonial period, a number of state legislatures passed 

acts to permit millers to overflow upstream lands. These laws 

become known as the "Plill Dam Acts . ! I  The !,iassachusetts version 

of the Act is still in effect today. 
23 

Under the Mill Dam Act a person may erect and maintain a 

watermill and dam to r,aise water for working it across any non- 

navigable stream in the Commonwealth. 
24 

The Massachusetts 

courts have determined that the Act applies to dams which are 

2 5 
used for the generation of electric power. 

An owner or occupier of land whose land is overflowed or 

substantially damaged as a result of the erection of a mill dam 

may, within three (3) years from the date of the damage, bring 

a civil action in the county superior court to obtain compensa- 

tion.26 The action is tried by a jury. 27 If the jury finds 

that the plaint.iff has suffered injury, it must assess the 

amount of damages taking into account any damage caused by the 

dam- to other land owned by' the plaintiff as well as the damage 

caused to the overflowed land. 28 1 This amount must then. be reduced 

2 3 ~ a s s .  Gen. Lavs  Ann. ch. 253 5 1 et seq. (West) (1.959) 

241d. - 5 1. 

25~uncan v. Northeast Power Co., 225 Mass. 155, 113 N.E. 781 (1916). 

26~lass. Gen. Laws Ann. ch. 253 1 4 (Nest Cum. Supp. 1978-1979). 

271d_ 5 7. 

28~d. - 5 8. 



by any benefit conferred on the plaintiff's 'land as a result 

of the f l o ~ r a ~ r . ~ ~  For example, the value of land nay in- 

crease due to the fact that recreational uses are enhanded. 

The darnage provision under the Mill Dam Act provides thc 

exclusive remedy available to an individual whose land is over- 

30 
flowed by a mill dam. It replaces those remedies that were 

available at  common law. 
31 

Any amount paid to a landowner as compensation for over- 

fluw is pdyalj1.r r:l~i.-hkr annually or in gross at the election of 

3 2 
, 

the owner. Any owner entitled to receive compensation holds 

1 
a lien on the mill owners mill, dam, appurtenances and land, 3 3 

In addition to any action for.damages, a plaintiff may 

allege that .a given dam is raised to an unreasonable height 

or that it is unreasonably maintained. The jury, if finding 

for the plaintiff, must determine how much the dam should be 

lowered or whether it shall be left open. 34 

Under the Mill Act, a dam may not be erected to the injury 

of another mill lawfully e x i s t i n g  a h w e  or below it on the come 

stream, nor to the injury of a mill site on the same stream on 

35 
which a mill dam has been lawfully erected and used. A mill dam 

. 31~iske v. Franiingham Manufacturing -- Co, 29 Mass. (12 Pick.) 70 (1831). 

32 
Mass. Gen..Laws Ann . ch. 253 $ 5  10-13 (West Cum. Sup?.. 1978-1979). 

3 3 
Id. 5 14. - 



must n o t  i n j u r e  a  m i l l  s i t e  which has  been occupied by t h e  

owner on ly-  - i f  . t he  owner .'completes ' and p u t s  i n t o '  o p e r a t i o n  a  

m i  11 w i t h i n  a  r ea sonab le  t i m e  a f t e r  occupat ion .  36 The e f f e c t  

of t h i s  p rovis i .on  i s  t o  s i g n i f i c a n t l y  modify t h e  common law. 

A s  p r e v i o u s l y  no t ed ,  under t h e  common law a  r i p a r i a n  pro- 

p r i e t o r  cou ld  e r e c t  a  dam f o r  wa te r  power purposes .  Such use  

had t o  b e  r e a s o n a b l e  i n  r e l a t i o n  t o  t h e  o t h e r  r i p a r i a n  p r o p r i e t o r s  

who enjoyed a  s i m i l a r  r i g h t .  An enforcement by t h e  o t h e r  

r i p a r i a n  p r o p r i e t o r s  of t h e i r  common law r i g h t  t o  e r e c t  a  m i l l  

dam would o f t e n  make i t  imposs ib l e  f o r  any of them t o  u t i l i z e  

t h e  wa te r  f o r  power purposes  i n  an  e f f e c t i v e  and p r o f i t a b l e  

manner. The M i l l  Act was in tended  t o  a l l e v i a t e  t h i s  s i t u a t i o n  

and p r o v i d e  a s o l u t i o n  where t h e  common law could  n o t .  

The M i l l  Act h a s  r ep l aced  common law r i p a r i a n  d o c t r i n e  wi th  

a r u l e  that s t a t e s  p r i o r i t y  of a p p r o p r i a t i o n  g l v e s  t h e  b e t t e r '  
37 

r i g h t .   he e f f e c t  of t h i s  r u l e  is. t o  p rov ide  f o r  t h e  e f f i c i e n t  

u t i l i z a t i o n  of a  s t ream f o r  power.purposes .  The r u l e  p r e s c r i b e d  

by t h e  s t a t u t e  c a l l s  f o r  an a c t u a l  a p p r o p r i a t i o n  of t h e  s i t e  

by an i n d i v i d u a l  who i n t e n d s  t o  use  it f o r  t h e  development, of 

water  power, fol lowed by a  complet ion of  t h e  work and t h e  a c t u a l  

use  of t h e  water w i t h i n  a r ea sonab le  t i m e .  
3 8 

The Act  removed a  

370tis v .  ~ u d l o w  Manufactur ing Co., 95 Mass. (13 Al len)  1 0  (1866). 



significant disincentive to the development of water power. 

. . 
By appropriating land for a mill site, and 'erecting a dam within 

a reasonable time, a developer would know that he had acquired 

n right to use water power that would not be substantially 

diminished'by the erection of other dams. This added security 

made the development of water' power more economically attractive 

to entrepreneurs with the consequence that they were more willing 

to invest their time and energy into its utilization. 

The Mlll Dau AcL, w.lL11 ~especL Lu ~ i l r  use ul: ullls, re- 

sembles a theory of water law utilized by a number of Western 

s t a t e s .  The thenry i s  the  p r i o r  apprnprl'.atinn d n c t r i n ~ .  T ~ P  

doctrine stands in contrast to riparianism and "reasonable use." 

Prior appropriation essentially provides that the right to the 

use of water belongs to the individual who first appropriates it. 

This obtains regardless of the location of his land. The effect 

of the doctrine has been to bring about the efficient use of a 

precious commodity in many arid Western states - water. While 

water is readily.available in the Commonwealth of Massachusetts, 

the Mill Dam Act has assisted in causing the most efficient use 

of another precious commodity - the power that can be derived 
from water. By so.doing, it contributed significantly to the 

industrial development of the Commonwealth. 

The state courts in Massachusetts have.determined that the 

!ill Dam Act does not involve a taking of land under eminent domain 

3 9 
authority. This means that the owner of the mill dam gains no 

3 9 
Storm v. Manchaug Co., 95 Mass. (13 Allen) 10 (1866). 



easement o r  t i t l e  i n  o r  over  upper l and .  He o b t a i n s  r a t h e r ,  

a mere r i g h t  t o  flow. 
40 

The e a r l i e r  c a s e s  were not  c o n s i s t e n t  

i n  c h a r a c t e r i z i n g  t h e  n a t u r e  of t h e  a i t i o n  under t h e  M i l l  Dam 

Act. For example, one S t a t e  Court J u s t i c e  claimed t h a t  flowage 

under t h e  ~ i l l ' ~ c t  was a  proper  e x e r c i s e  of eminent domain 

41 
a u t h o r i t y  i n  one c a s e ,  and then  t h r e e  ( 3 )  y e a r s  l a t e r  a s s e r t e d  

t h a t .  eminent domain was n o t  a t  i s s u e  under t h e  Act. 42 I n  

another  d e c i s i o n ,  t h e  c o u r t  u t i l i z e d  language a l l u d i n g  t o  a  

taking of land  ~ h e a  t h e  damages were pa id  i n  gross .  4 3  i n  any 

event ,  t h e  l a t e r  c a s e s  have c o n s i s t e n t l y  he ld  t h a t  a  t ak ing  

of land is  not  involved.  
44 

The c o n s t i t u t i o n a l i t y  of  t h e  M i l l  Dam Act has  no t  gone 

unchallenged. It has  been a l l e g e d  t h a t  t h e ' A c t  does indeed 

involve  a t ak ing  of l and  and t h a t  t h e  damages provided a r e  in-  

adequate.  Therefore ,  t h e  argument goes,  t h e  Act is  v i o l a t i v e  

of t h e  f i f t h  amendment t o  t h e  United S t a t e s  Cons t i t u t ion .  I n  

45 
O t i s  v. Ludlow M a n u f a c t u r i n ~  Co. t h e  Massachuset ts  c o u r t  he ld  

t h a t  t h e  argument could  n o t  b e  s u s t a i n e d  and found t h e  Act v a l i d  

a s  a  proper  e x e r c i s e  of  t h e . s t a t e  p o l i c e  power t o  r e g u l a t e  f o r  

t h e  p u b l i c  h e a l t h ,  s a f e t y  and we l f a re .  It noted  t h a t  t h e  l e g i s -  

l a t u r e  a c t e d  i n  t h c  b e s t  i n t e r e s t  of bo th  t h e  p u b l i c  and the 

4 1 ~ h a s e  Y. Sut ton  Manufacturing Co., 58 Mass (4 Cush.) 152 (1848). 

4  2 
Murdock v. . S t i c k n e ~  62 Mass. (8  ~ u s h . )  113 (1851). 

43 
Lowell v.  Bostoq 111 Mass. 454 (1873).  

45. Supra, "note  37. 



affected property owners by attempting to resolve conflicting 

rights with regard to the use of streams. 

The decision was appealed to the U.S. Supreme Court. 4 6 

Tllc Act was upheld in an opinion by Justice Holnes. The rationzle 

of the Court in that case and its characterization of the action 

under the Mill Act is important in understanding the basis for 

that affirmance. 

The Court initially noted that the liability of streams 

to rhe klnd of a p p r u p r l a L l u l l  use u n d e r  the  A c t  had becomc 

so familiar in New England as to virtually constitute "an 5,nci-' 

dent into the nature of property i r l  streams as there understood." 47 . 

The Court went on to assert however, that the liability of 

upper land to be flowed was not a liability to be suffered with- 

out payment and proceeded to scrutinize the adequacy of the com- 

pensation under the Act. 

The Court found it significant to first examine what the 

upper riparian had lost by the construction of a dam. It noted 

that under the State Court construction of the Act, no title or 

easement had been gained to the upper land by flowage. There 

existed no right to have the water remain on the land; an upper 

riparian could dike the water out. The right was one of flowage. 

The Court commented that when title is '!takenw the whole value 

of the tjtle m n s t  be paid for although a considerable use may 

- -------.. -- 

462~1 U.S. 140, (1905). 

47u. 201 U . S .  at 152. 



remain w i th  t h e  aggr ieved  p a r t y .  J u s t i c e  Holmes a s s e r t e d  t h a t .  

t h e  M i l l  Act seemed t o  p r e s e n t  t h e  converse  ca se .  S ince  no 

t i t l e  i s  taken,  a dam owner need only pay f o r  t h e  harm a c t u a l l y  

done from time t o  t ime.  Under t h i s  c h a r a c t e r i z a t i o n ,  t h e  Court 

a s s e r t e d  t h a t  " l e s s  e l a b o r a t e  p r o v i s i o n s  might be  3 u s t i f i e d  than 
. . 4 8 

could be  s u s t a i n e d  when t i t l e  i s  los t : ' "  The Court was c a r e f u l  

t o  i n d i c a t e  t h a t  t h e  s e c u r i t y  f o r  payment under  t h e  Act,  i .e . ,  

t h e  dam, appurtenances and t h e  m i l l  owner 's  l a n d ,  seemed adequate .  

It a l s o  Found pe r suas ive  che f a c t  t h a t  t h e  l l a s s a c h u s e t t s  c o u r t s '  

appeared w i l l i n g  t o  permi t  t h e  u t i l i z a t i o n  of  equ ' i ty  proceedings  

t o  r e s t r a i n  t h e  f u r t h e r  u se  of  t h e  dam and,  i f  neces sa ry ,  o r d e r  

i t s  removal i n  t h e  even t  t h a t  l e g a l  remedies  proved i n e f f e c t u a l .  
4 9 

The Court d i s c e r n e d ,  i n  i t s  words, "a g r a v e r  doubt" r a i s e d  

5 0 
by ano the r  argument. It expressed  concern r e g a r d i n g  c e r t a i n  

a s p e c t s  of  t h e  p a r t i c u l a r  f a c t s  of  t h e  c a s e  b e f o r e  i t .  The 

p l a i n t i f f  i n  O t i s  a cqu i r ed  p r o p e r t y  on a stream, b u i l t  a m i l l  dam 

and had begun t o  o p e r a t e  i t .  The defendant  b u i l t  a dam below 

p l a i n t i f f ' s  l and  a t  a l a t e r  p o i n t  i n  t i m e .  The backflow c r e a t e d  

by de fendan t ' s  dam s u b s t a n t i a l l y  diminished t h e  a b , i l i t y  of t h e  

p l a i n t i f f ' s  dam t o  g e n e r a t e  power. The S t a t e  c o u r t  determined t h a t  

s i n c e  t h e  defendant  had a p p r o p r i a t e d  a p a r t  of t he .  s t r eam f o r  t h e -  

"1d. - a t  153,  c i t i n g  t o  Brecke t t  v .  H a v e r h i l l  Aqueduct Co. , 142 !!ass. 
394, 8 N.E. 119 (1886). 



purpose of c o n s t r u c t i n g  a  m i l l  dam, and did i n  f a c t  c o n s t r u c t  

t h e  dam w i t h i n  a  r ea sonab le  t ime,  t h e  b e t t e r  r i g h t  under  t h e  

M i l l  Dam Act w a s  w i t h  t h e  defendant  and t h e  c o u r t  r e f u s e d  t o  

5 1 
orde r  abatement of - t h e  dam. 

The Supreme Court expressed  concern wi th  regard  t o  t h e  

l a c k  of n o t i c e  involved  and t h e  f a c t  t h a t  an upper r i p a r i a n  

might be depr ived  of ' u s i n g  t h e  l a n d  a s  he d e s i r e s .  The Court 

went on ro  assert: "Because t h e  p l a i n t i f f  was too l a t e . . t o  

prnhihit t h ~  d ~ f ~ . n d a n t ' s  dam, i t  does not  follow that it may 

not  be  e n t i t l e d  t o  all_ t h e  damages which i t  s u f f e r s  when t h e  

flowing cakes p lace .  1152 (emphasis added)., . 

I n  a f f i r m i n g  t h e  S t a t e  Court d e c i s i o n ,  J u s t i c e  EIolmes 

noted t h a t  t h e  " s t a t e  c o u r t  has  confined i t s e l f  t o  a  g e n e r a l  

d e c l a r a t i o n  t h a t  t h e  a c t  i s  v a l i d  and has  no t  expressed  i t s e l f  

d e f i n i t e l y  upon t h e s e  p o i n t s .  Yet ,  ou r  opin ion  on t h e  c o n s t i -  

t u t i o n a l  q u e s t i o n  may depend upon i t s  i n t e r p r e t a t i o n  of t h e  

5 3 
s t a t u t e  i n  a  c a s e  which could  n o t  b e  brought here."  

The c o n s t i t u t i o n a l i t y  of t h e  M i l l  Act may s t i l l  b e  open 

t o  ques t ion .  .It was s i g n i f i c a n t  t o  t h e  Supreme Court i n  O t i s  

t h a t  t h e  s t a t e  c o u r t  maintained t h a t  no easement o r  t i t l e  of any 

kind w a s  gained 0ve.r t h e  upper land .  L a t e r  Massachuse t t s  c a s e s  

con ta in  d i c t a  r e f e r r i n g  t o  t h e  r i g h t  t o  flow as i n  t h e  "na tu re  

51  
186 Mass. Gen. Laws 89, 93 (1904).  

5 2 
Supra n o t e  46, 201 U . S .  a t  155. 



5 4 
of an easement." It appears  from t h e  O t i s  r a t i o n a l e  t h a t  

t h e  more t h e  r i g h t  under a  M i l l  Act t a k e s  on t h e  c o l o r  of an 

easement, t h e  more it begins  t o  resemble a t ak ing .  Under O t i s  

t h e  Act appeared t o  b e ' s a v e d  because of t h e  fo l lowing  reasons :  

1. ~6 t i t l e  o r  easement had been gained by t h e  

dam owner. H i s  r i g h t  extended merely t o  back- 

flow and d i d  n o t  i n c l u d e  a  r i g h t  t h a t  wa te r  should 

be  kept  on an  .upper r i p a r i a n '  s land  . 
2 .  A prov i s ion  f o r  damages f o r  %he harm a c t u a l l y  

caused t o  a  r i p a r i a n  was inc luded  i n  t h e  Act.  

Adequate s e c u r i t y  f o r  a  damage c l a im was pro- 

vided b y . l i e n  on t h e  .dam, appurtenances and 

t h e  m i l l e r ' s  l and .  

3 .  A r i p a r i a n  p r o p r i e t o r  had r ecour se  i n  a  c o u r t  

of e q u i t y  i n  t h e  even t  t h a t  h i s  remedy a t  law 

proved inadequate .  

4 .  S t a t e  c o u r t  c o n s t r u c t i o n  of t h e  Act had n o t  in- 

d i c a t e d  t h a t  a  g iven  r i p a r i a n  p r o p r i e t o r  had been 

deprived of any damages t o  which he  was e n t i t l e d .  

The cont ingent  mature  of  t h i s  l a s t  element was emphasized 

by t h e  Court .  The =ontinued v a l i d i t y  of t h e  Act depended upon 

state c o u r t  c o n s t r u c t i o n  t h a t  provided a n  I n j u r e d  r i p a r i a n  a l l  

t h e  damages t h a t  he  s u f f e r e d .  

5 4 
See,e .g. ,  Dickinson v. New England Power Co., sup ra  n o t e  4 4 .  



The c o n s t i t u t i o n a l i t y  of t h e  M i l l  Act was aga in  a f f i rmed 

-5 -5 by t h e  S t a t e  Court i n  Dickinson v. New England Power Co. An 

appea l  t o  t h e  Supreme Court from t h a t  d e c i s i o n  was denied .  

I f  i t  is  determined a t  some p o i n t  i n  t h e  f u t u r e  t h a t  t h e  

t i i l l  Act does  indeed involve  a  " taking" of p r i v a t e  l and ,  t h e  

c o s t  t o  a  deve loper  f o r  h i s  p r o j e c t  w i l l  s i g n i f i c a n t l y  r i s e .  

The common l a w  remedies w i l l  aga in  apply  w i t h  a l l  t h e  n e g a t i v e  

consequences t h a t  t h a t  impl ies .  A p r i v a t e  d e v ~ l n p ~ r  whn i n t ends  

t o  g e n e r a t e  power f o r  s t r i c t l y  p r i v a t e  purposes w i l l  no t  be en- 

t i t l e d  t o  o b t a i n  eminent domain a u t h o r i t y  f r o &  t h e  l e g i s l a t u r e  

s i n c e  t h e  e x t r a o r d i n a r y  power may be invoked only  f o r  a  p u b l i c  

purpose. He is then  faced w i t h  two a l t e r n a t i v e s :  he may con- 

s t r u c t  a  run  of t h e  r i v e r  dam o r ,  i f  he  wishes  t o  impound water ,  

he may purchase t h e  necessary  land  from upper r i p a r i a n  owners. 

T h i s  second a l t e r n a t i v e  may involve s u b s t a n t i a l  "hold-out" prob'lems. 

I n  o t h e r  words, t h e  upper r i p a r i a n  p r o p r i e t o r , ' i n  r e a l i z i n g  t h e  

deve lope r ' s  i n t e n t ,  may "hold-out" f o r  a  p r i c e  s u b s t a n t i a l l y  above 

t h e  t r u e  v a l u e  of t h e  land.  

I n  t h e  e v e n t ' t h a t  t h e  eminent domain au tho r i . t y  I s  confer red  

upon a developer  ( f o r  example, a  p u b l i c  u t i l i t y ) ,  h ~ r a v s e  Ct i s  

inves t ed  w i t h  a  s u f f i c i e n t  p u b l i c  purpose,  c o s t s  w i l l  s t i l l  r i s e  

s i g n i f i c a n t l y .  H e  w i l l  be  r equ i r ed  t o  pay compensation f o r  t h e  

va lue  of  t h e  land  he overf lows,  r a t h e r  than  mere damages f o r  t he  

harm a c t u a l l y  ca11se.d. 

The cont inued  c o n s t i t u t i ' o n a l i t y  of t h e  M i l l  Act w i l l  depend 

upon two f a c t o r s :  

55 
I d .  - - 



a .  t h e  cont inued  v i a b i l i t y  of O t i s ;  

b. S t a t e  c o u r t  c o n s t r u c t i o n  of  t h e  M i l l  Act 

t h a t  c a r e f u l l y  adheres  t o  t h e  r a t ' i o n a l e  

of O t i s  a s  l a i d  out by J u s t i c e  Holmes. 

Another .argument may prove somewhat suppor t iv 'e  of t h e  M i l l  

Act. I n  O t i s ,  t h e  Court noted t h a t  t h e  l i a b i l i t y  under t h e  M i l l  

Act had become s o  f a m i l i a r  i n  New England a s  t o  n e a r l y  c o n s t i t u r e  

a n  " i n c i d e n t  i n t o  t h e  n a t u r e  of p rope r ty  i n  s t r eams  a s  t h e r e  unter-  

s tood .  "56 IL l a y  be  argued char seventy  ( 7 0 )  y e a r s  l a t e r  t h i s ,  

i nc idence  of p r o p e r t y  ownership has become even more f i r m l y  es- 

t a b l i s h e d .  

The r i g h t  t o  f low which. is  ob ta ined  under  t h e  M i l l  Act, i . e .  

t h e  " m i l l  p r i v i l e g e "  may be  l o s t .  by abandonment. 
5 7 

It has  been 

determined, however, t h a t  non-use of t h e  m i l l  pr i<i . lege f o r  a  

pe r iod  a s  l o n g , a s  twenty (20) y e a r s  does no t  c o n s t i t u t e  a n  aban- 

donment u n l e s s  accompanied by some dec ided  and unequivoca l  a c t s  

by t h e  owner which a r e  i n c o n s i s t e n t  w i t h  t h e  cont inued  e x i s t e n c e  

of t h e  r i g h t  and which show an  i n t e n t  t o  abandon. 58 

One . s t a t e  . c a s e  found abandonment tjhen t h e  ho lde r  of t h e  

p r i v i l e g e  e x p r e s s l y  d e c l a r e d  t h a t  i t  was no longe r  h i s  i n t e n t i o n  

t o  keep up h i s  m i l l ,  d i d  some cor responding  a c t s ,  such as remov- 
b 

i n g  t h e  m i l l  and dam, and served  n o t i c e  of h i s  i n t e n t  t o  abandon 

56 
O t i s  v. Ludlow Manufacturing Co., supra ,  n o t e  46,  201 U.S. a t  152. 

57 
Mass. Gen.Laws Ann. ch. 253 S 2  (West 1959).  

5 8 ~ d d y  v. Chase, 140 Mass. 4 7 1 ,  5  N.E .  306 (1886).  



5 9 
upon those  whose l a n d s  he had overflowed. 

C .  Great Ponds 

Under t h e  Co lon ia l  Ordinance of 1641-47 a l l  "g rea t  ponds" which 

were not app ropr i a t ed  t o  p r i v a t e  pel-sons b e f o r e  adoption of t h a t  

60 
Ordinance, were made p u b l i c .  Great ponds a r e  def ined  a s  t hose  ponds 

6 1 
which a r e  more than  t e n  (10) a c r e s .  .The Commonwealth holds  t h e  

t i t l e  t o  t h e  s o i l  unde r ly ing  g r e a t  ponds and has  t h e  r i g h t  t o  r e g u l a t e  

6  2 
t h e  uses  t o  which such ponds may be  p u t  f o r  t h e  p u b l i c  good. 

The de t e rmina t ion  of whether  a  body of water  is  a  g r e a t  pond de- 
6 3  

pends upon t h e  n a t u r a l  format ion  of t h e  land .  Once it is e s t a b l i s h -  

ed t h a t  a  pond i s  indeed a g r e a t  pond, p u b l i c  r i g h t s  o b t a i n ;  and if 

the  pond i s  subsequent ly  en l a rged  by impoundment, t h e s e . p u b l i c  r i g h t s  

6  4  
extend t o  t h e  e n t i r e  pond as en la rged .  The p u b l i c  r i g h t s  regard- 

ing  g r e a t  ponds i n c l u d e  f i s h i n g ,  fowling,  boa t ing ,  ba th ing ,  s k a t i n g  

6 5  
o r  r i d i n g  upon t h e  i c e .  I n  1869 t h e  Massachuset ts  l e g i s l a t u r e  re-  

l i nqu i shed  t h e  p u b l i c  r i g h t  of f i s h i n g  i n  g r e a t . p o n d s  w i t h  l e s s  t han  

twenty (20) a c r e s ,  i f  t h e  e n t i r e  s h o r e l i n e  i s  i n  p r i v a t e  ownership. 
66 

The s t a t u t e  d id  no t  a f f e c t  t h e  o t h e r  p u b l i c  r i g h t s  i n  a g r e a t  pond. 

59 
French v. B r a i n t r e e  Manufactur ing Company, 40 Mass. (23 P ick . )  216 (1839). 

6  0 
I n h a b i t a n t s  of West Roxbury v .  Stoddard, 89 Mass. (7 Allen) 158 (1863). 

6  1 
I d .  

62 
Wattupa Rese rvo i r  Co. v. C i t y  of F a l l  -- - -. R i x  . - . 147 Mass. 548, 18  N.E. 465 

(1888) . 
63. 

Commonwealth v. T i f f any ,119  Mass. 300 (1876). 

641d. - 
6  5 

I n h a b i t a n t s  of West Roxbury v .  Stoddard,  sup ra ,  n o t e  00. 

66 
Mass. Gen.Lavs Ann. ch. 1 3 1  5 1 (west 1974).  



The e x t e n s i v e  a u t h o r i t y  of t h e  S t a t e  r e g a r d i n g  t h e  u se  of g r e a t  

ponds, may c r e a t e  c o n s i d e r a b l e  d i f f i c u l t y  f o r  t h e  deve lope r .  

Wattupa Rese rvo i r  Co. v.  C i t y  of F a l l  River  is  i l l u s t r a t i v e  

67 
of t h e  problem. The p l a i n t i f f  cospanp i n  t h a t  c a s e  had e r e c t e d  

dams on an o u t l e t  of  a  g r e a t  pond f o r  t h e  purpose of  g e n e r a t i n g  

power. The C i t y  of F a l l  River  was subsequent ly  a u t h o r i z e d  by t h e  

Plassachuset ts  General  Court t o  draw water  from t h e  pond i n  o r d e r  t o  

s e r v e  t h e  domes t ic  needs of i ts  i n h a b i t a n t s .  The company was i n j u r e d  

by t h e  l o s s  o f  wa te r  and head t h a t  r e s u l t e d  and sought  an  i n j u n c t i o n  

a g a i n s t  t h e  c i t y .  The c o u r t  r u l e d  t h a t  s i n c e  t h e  S t a t e  h e l d  t i t l e  

t o  t h e  g r e a t  pond and could  r e g u l a t e  i t s  use ,  t h e  l e g i s l a t u r e  could 

p rope r ly  a l l o w  t h e  c i t y  t o  a p p r o p r i a t e  water  f o r  i ts  i n h a b i t a n t s .  

The c o u r t  den i ed  t h e  p l a i n t i f f ' s  i n j u n c t i o n  and a  c l a i m  f o r  damages. 

Damages were i n a p p r o p r i a t e  inasmuch a s  t h e  company had no p r i v a t e  
6 8  

r i g h t  wi.th r e s p e c t  t o  t h e  w a t e r s  of t h e  pond. 

The p l a i n t i f f  company l a t e r  p r e v a i l e d  by a l l e g i n g  a d d i t i o n a l  

f a c t s .  I n  a n  op in ion  by J u s t i c e  Holmes, t h e  c o u r t  h e l d  t h a t  t h e  

g r e a t  pond i n  i s s u e  had been a p p r o p r i a t e d  t o  t h e  p l a i n t i f f ' s  p redecessor  

i n  t i t l e  i n  h i s  i n d i v i d u a l ,  p r i v a t e  c a p a c i t y  p r i o r  t o  t h e  i n c o r p o r a t i o n  

69 of t h e  Ordinance i n t o  t h e  common law of t h e  Commonwealth. Consequently, 

6  7 
147 Mass. 548, 1 8  N.E. 465 (1888). 

6 9 ~ e e ,  - k'atupga Rese rvo i r  Co. v. C i t y  of  F a l l  River  154 Mass. 305, 28 N.E. 
257 (1891). 



t he  p l a i n t i f f  company did i n  f a c t  have a  p r i v a t e  i n t e r e s t  wi th  re-  

s p e c t  t o  t h e  pond i n  i s s u e .  

I f  an i n d i v i d u a l  o b t a i n s  a  l i c e n s e  from t h e  S t a t e  t o  e r e c t  a  

dam on an o u t l e t  of a  g r e a t  pond, 70 and t h e  wa te r  of t h e  pond i s  

r a i s e d ,  he may not  subsequent ly lower t h e  water  u n l e s s  he o b t a i n s  

approval  from t h e  Department of Environmental Management. 
71 

The 

requirement does  not  apply i f  t h e  body of water  i s  used f o r  one of 

the. f ollowina purposes : 

a .  a g r i c u l t u r e  
ti. mnnufacturing 
c .  m e r c a n t i l e  
d. i r r i g a t i o n  
e .  i n s e c t  c o n t r o l  7 2 
f .  p u b l i c  water supply 

It i s  not  c e r t a i n  whether LHH would b e  g e n e r a l l y  exempt under t h e  

manufactur ing ca tegory .  

D. Massachuset ts  P u b l i c  T rus t  and C i t i z e n  P a r t i c i p a t i o n  

A r t i c l e  X C V I I  (97) of t h e  Massachuse t t s  C o n s t i t u t i o n  provides  

t h a t  " the  people  s h a l l  have t h e  r i g h t  . to.  c l e a n  a i r  and wa te r ,  f r ee -  

dom from excess ive  and unnecessary n o i s e  and t h e  n a t u r a l  and s c e n i c ,  

a 7% 
h i s t o r i c  and e s t h e t i c  q u a l i t i e s  of t h e i r  environment." This  pro- 

v i s i o n ' h a s  been construed t o  apply  t o  v i r t u a l l y  a l l  a s p e c t s  o f . t h e  
7  4 

n a t u r a l  environment a n d ' h i s t o r i c  r e s o u r c e s  of t h e  S t a t e .  

The General  C o u r J ' i s  au tho r i zed  t o  enac t  l e g i s l a t i o n  f o r  

7 0  
%Mass. Gen.Laws Ann. ch. 91 5 1 3  (WestCum.supp: 1978-1979). 

71& 5 ' 1 9 ~  (Supp. 1978).  

7 3 ~ ~ ~ ~ .  CONST. a r t .  97. 

7  4 
Mass. A t t ' y .  Gen. Op. no. 72/73 - 45 (June 6,  1973).  



p r o t e c t i n g  t h e  r i g h t s  provided  f o r  i n  t h e  amendment. 
7 5 From t h i s  

p rov i s ion  i t  appears  t h a t  t h e  Amendment i s  n o t  s e l f - enac t ing .  

P r o p e r t i e s  he ld  i n  c r u s t  by t h e  Stat 'e f o r  use  by t h e  p u b l i c  

warrant  s i g n i f i c a n t  cons id .e ra t ion  by t h e  developer .  These proper-  
. , 

\ t i e s  t h a t  would appear  t o  be of p a r t i c u l a r  concern inc lude : ,  park- 

l ands ,  h i s t o r i c  s i t e s ,  g r e a t  ponds and navigable  waters .  

While t h e r e  i s  no g e n e r a l  p r o h i b i t i o n  i n  Massachuset ts  a g a i n s t  

t h e  d . i spos i t ion  of t r u s t  p r o p e r t i e s ,  l a n d s  devoted t o  one p u b l i c  

use  cannot be d i v e r t e d  t o  ano the r  i n c o n s i s t e n t  p u b l i c  u s e  wi thou t  

76 
p l a i n  and e x p l i c i t  l e g i s l a t i o n  au tho r i z3ng  t h e  d i v e r s i o n .  

The S t a t e  C o n s t i t u t i o n  r e q u i r e s  a two-thirds  (213) v o t e  of  each 

branch of t h e  General Court when land  he ld  f o r  one p u b l i c  purpose  

7 7 
is  t o  be used f o r  ano the r  p u b l i c  purpose. Th i s  r e s t r i c t i o n  on 

t h e  S t a t e ' s  l e g i s l a t i v e  arm should  s e r v e  t o  i l l u s t r a t e  t h e  importance 

of t h e  p u b l i c  rights ir~vol-ved w i t h  r e s p e c t  t o  such uses .  
7 8 

The Massachuset ts  C i t i z e n  S u i t  s t a t u t e  provides  t h a t  any t e n  (10) 

persons  domiciled w i t h i n  t h e  S t a t e  may b r i n g  s u i t  t o  e n j o i n  any a c t i v -  

i t y  caus ing  damage t o  t h e  environment.  The a c t i o n  i s  t o  be  brought  

7 9 
i n  t h e  county s u p e r i o r  c o u r t .  "Damage" must r e s u l t  from t h e  v i o l a t i o n .  

75 
MASS. CONST. a r t .  97. 

7 6 ~ i g g i n s o n  v. ~ r e a s u r e r  of Boston,212 Mass. 583, 91  N.E. 523 (1912).  

7 7 
MASS CONST,. a r t .  97. 

7 8 ~ e e ,  g e n e r a l l y  Dawson and MWfegqr; Environmental Law, Mass. Continu- 
i ng  Legal Ed. - New England Law I n s t i t u t e ,  1978. 

7 9 
Mass. Gen.Laws .Ann. ch. 214 5 7A (Westcum. Supp. 19'75-1979). 



of some s t a t u t e ,  o rd inance ,  by-law o r  r e g u l a t i o n  which has  a s  i t s  

purpose the prevent ion  o r  minimiza t ion  of adverse  e f f e c t s  t o  t h e  en- 

80 
vironment. The number of  l e g i s l a t i v e  enactments and a d m i n i s t r a t i v e  

r u l e s  which s a t i s f y  t h i s  " r e s t r i c t i o n "  i s  myriad. P a r t  11 of t h e  

p r e s e n t  paper w i l l  p rovide  some i n d i c a t i o n  of t h e  ex t ens iveness  of 

laws t h a t  have a s  t h e i r  o b j e c t  t h e  minimizat ion of adve r se  e f f e c t s  

upon t h e  environment.  While t h e  s t a t u t e  s e r v e s  a n  important  s o c i a l  

func t ion  i n  t h a r  an  a d d i t i o n a l  check on those  a c t i v i t i e s  which might 

damage t h e  environment i s  provided ,  t h e  developer  may b e  sub jec t ed  

t o  a d d i t i o n a l  de lay  a s  t h e  r e s u l t  of such s u i t s .  The f u r t h e r  conse- 

quence i s  t h a t  he  s u f f e r s  a n  a d d i t i o n a l  c o s t .  The developer  is  l i k e l y  
1 

t o  have a l r eady  experienced c o n s i d e r a b l e  de l ay  under agency procedures  

which a r e  designed t o  s e r v e  t h e  same o b j e c t i v e s  as t h e  c i t i z e n  S u i t  

8  2  
s t a t u t e .  

I n  a d d i t i o n  t o  t h e  C i t i z e n  S u i t  s t a t u t e ,  t e n  (10) persons  may 

in t e rvene  i n  any a d j u d i c a t o r y  proceeding  i n  which damage t o  t h e  en- 

vironment i s  o r  may be  i n  i s s u e .  B2 I t  Damage" i s  de f ined  i n  t h e  same 

manner a s  i t  is i n  t h e  C i t i z e n  S u i t  s t a t u t e . 8 3  It is  s i g n i f i c a n t  to.  

n o t e  t h a t  t h e  a u t h o r i t y  t o  i n t e r v e n e  i s  no t  l i m i t e d  t o  persons  Eomiciled 

w i t h i n  t h e  S t a t e ,  a s  I n  t h e  c a s e  under  t h e  C i t i z e n  S u i t . s t a t u t e ,  bu t  

ex tends  merely t o  t e n  (101 persons?4  It would appear  t h a t  t e n  (10) 

81~ee , e .g .  - ,Massachuset ts  Environmental  P o l i c y  Act Regula t ions  108 Mass. Reg. 15 .  

82 
b 

Mass. Gen.Laws Ann. ch. 30(A) 5 1OA (Wes,t Cum. S ~ P P .  1978 - 19791.. 

8?l?ass.-  Gen. Laws Ann., sup ra  n o t e  79. 

84Nass. Gen.Laws Ann. ch. 30(A) 5 10A (West Cum. Supp. 1970 - 1979).  



p e r s o n s  from a  d i f f e r e n t  s t a t e  cou ld  l e g i t i m a t e l y  i n t e r v e n e .  

The r i g h t  t o  i n t e r v e n e  is l i m i t e d  t o  " a d j u d i c a t o r y  proceedings ."  

An a d j u d i c a t o r y  p roceed ing  is d e f i n e d  under  t h e  p r o v i s i o n s  i n  which 

t h e  r i g h t  t o  i n t e r v e n e  i s  c o n f e r r e d ,  a s  "a proceed ing  b e f o r e  a n  

agency i n  which t h e  l e g a l  r i g h t s ,  d u t i e s  o r  p r i v i l e g e s  of s p e c i f i -  

c a l l y  named p e r s o n s  a r e  . . . t o  b e  determined . . . 1185 

. - 
An example which i s  p e r t i n e n t  w i t h  r e s p e c t  t o  a  d e v e l o p e r  i s  

t h e  agency h e a r i n g  p rov ided  under  t h e  Waterways l i c e n s e  p rocedure .  
8  6  

I f  a h e a r i n g  is  r e q u e s t e d  r e g a r d i n g , t h e  i s s u a n c e  of t h a t  l i c e n s e ,  

t e n  (10) pe rsons  may i n t e r v e n e .  Once a g a i n  t h e  d e v e l o p e r  may ex- 

p e r i e n c e  c o n s i d e r a b l e  d e l a y .  

E. L i a b i l i t y  f o r  Dam Breach 

I n  Massachuse t t s ,  a d e f e n d a n t  is s t r i c t l y  l i a b l e  f o r  t h e  b r e a c h  

of h i s  dam.87 The p l a i n t i f f  i n  t h a t  c a s e  sought  r e c o v e r y  f o r  p r o p e r t y  

damage caused by t h e  e s c a p e  of w a t e r  s t o r e d  be'hind t h e  d e f e n d a n t ' s  

upst ream dam. The defendan t  c la imed t h a t  Massachuse t t s  d i d  n o t  

r e c o g n i z e  s t r i c t  l i a b i l i t y ;  t h e  c o u r t  d i s a g r e e d  and h e l d  t h a t  

s t r i c t  l i a b i l i t y  was a recognized  c a u s e  of a c t i o n  i n  t h e  common- 

w e a l t h ,  where a  dangerous  i n s t r u m e n t a l i t y  e s c a p e s  from t h e - l a n d  

of t h e  de fendan t  o n t o  t h e  l a n d  of a n o t h e r ,  c a u s i n g  i n j u r y  o r  damage. 

The e lements  of t h e  p l a i n t i f f ' s  c a s e  a r e :  

86Mass. Gen. Laws Ann. ch  9 1  5 1  e t  seq. (West 1969) .  See  d i s c u s s i o n  
P a r t  I1 (A) (2) t h i s  paper .  

8 7 ~ l a r k - ~ i k e n  Co. v. Cromwell-Wright, 367 Mass. 70, 323 N.E. 2nd 876 (1975).  



(1) t h a t  t h e  defendant  c a r r i e d  on a n  a c t i v i t y  

f o r  i t s  own b e n e f i t ;  

(2 )  t h a t  t h e  a c t i v i t y  was dangerous a*d c r e a t e d  

a r i s k  of harm t o  t h e  p l a i n t i f f ;  

( 3 )  t h a t  t h e  da.nger c r e a t e d ,  i n  f a c t ,  ensued; a.nd, 

( 4 )  t h a t  t h e  p l a i n t i f f  was damaged by t h e  danger. 

S t r i c t  l i a b i l i t y  i s  not  always a s  absol-ute as it's t i t l e  may im- 

p ly .  A defendant  can avoid l i a b i l i t y  by showing t h a t  t h e  escape  

was caused by an a c t  of ~ o d , ~ ~  o r  t h e  i n t e rven ing  a c t  of a t h i r d  

person.  
89 

. . 
Under t h e  theory  of s e r i c c  -liability, che owner of a dam i s  

l i a b l e  f o r  a l l  f o r e s e e a b l e  damages wi thout  regard t o  any f a u l t  on 
/- 

h i s  p a r t .  This  theory  of l i a b i l i t y  c o n s t i t u t e s  a s i g n i f i c a n t  ob- 

s t a c l e  t o  t h e  development of LHH s i n c e  t h e  r i s k  of ownership is 

s u b s t a n t i a l l y  increased .  I n  a d d i t i o n ,  s t r i c t  l i a b i l i t y  theory  may 

make i t  cons iderab ly  more d i f f i c u l t  f o r  t h e  developer  t o  o b t a i n  

insurance  coverage- 

88 - See, Bra t ton  v. Rudnick, 283 Mass. 556, 186 N.E. 669 (1933) ( p l a i n t i f f  
no t  e n t i t l e d  t o  recover  from dam owner, where break  was caused i n  a 
s torm wi th  a r a i n f a l l  twice  a s  g r e a t  a s  any a v a i l a b l e  r eco rds  d i s c l o s e d ;  
such a r a i n f a l l  is  v i s  major) .  

89 - See, ~ a u f m a n  v. Boston Dye House, Inc . ,  280 Mass. 161, 182 N.E. 297 
(1932) (where a s t r a n g e r  i g n i t e s  a flammable subs tance  which has  been 
allowed t o  escape  from t h e  de fendan t ' s  premises) .  



11. LTCfiMSINGaPEP31TTING AND ------- REVlEN PROCEDURES 

A. ----. Relevant L icens ing  and P e r m i t t i n g  Procedures  

1. -. Wetlands P r o t e c t i o n  Act - O r d e r  of Condi t ions  

The p r o v i s i o n s  of t h e  Plassachuset ts  Vet lands  P r o t e c t i o n  Act 

extend t o  any a c t i v i t y  t h a t  may "alter" any bank, e s t u a r y ,  c r e e k !  

r i v e r ,  s t ream o r  pond. 
9  0  

The term " a l t e r " ,  a s  de f ined  w i t h i n  re&- 

l a t i o n s  promulgated under. t h e  Act ,  incl .udes v i r t u a l l y  every e f f e c t  

91 
of development. Consequent ly ,  t h e  Act c l e a r l y  a p p l i e s  t o  LHH 

development. 

The deve loper  must f i l e  a  w r i t t e n  Not ice  of I n t e n t  w i t h  t h e  

l o c a l  conse rva t ion  commission of t h e  c i t y  o r  town i n  which t h e  

92 
proposed development i s  t o  occur .  Loca l  conse rva t ion  commissions 

may be c r e a t e d  by a  c i t y  o r  town f o r  t h e  purpose of  promoting and 

developing i ts  n a t u r a l  r e s o u r c e s  and p r o t e c t i n g  i t s  watershed 

a r e a s .  
93 

I f  a  conse rva t ion  commission has  no t  been c r e a t e d  w i t h i c  

a  given town o r  c i t y ,  t h e  deve loper  must f i l e  h i s  Notice of Tntent  
9  4 

w i t h  t h e  board o f . s e l e c t m e n  o r  mayor, whichever i s  a p p l i c a b l e .  

The No t i ce  of  I n t e n t  may n o t  b e  f i l e d  u n t i l  a l l  r e l e v a n t  per- 

m i t s ,  v a r i a n c e s  and a p p r o v a l s  r e q u i r e d  by l o c a l  by-law have been 

95 
app l i ed  f o r .  It is  incumbent upon t h e  deve loper  t o  de te rmine  

these .  The requirement  ex t ends  on ly  t o  t h o s e  pe rmi t s ,  v a r i a n c e s  

o r  app rova l s  which a r e  o b t a i n a b l e  a t  t h e  t i m e  of s u b m i t t i n g  t h e  

9 0 
Plass. Gen. Laws'Ann. ch. 131  5 40 (West Cum. Supp. '1978 - 1973) .  

'I117 Mass. Reg. 1 0  5 2.3. 

'%ass. Gen.Laws Ann. ch. 131  5 40 (West Cum. supp. 1978 - 1979) .  

'?Id. - ch. . 4 0  5 8C. 

9 4 ~ d . '  .- CII. 131  $ 4 0 .  



Not ice  of I n t e n t .  9 6 

A complete  f i l i n g  f c r  purposes  of t h e  Wetlands P r o t e c t i o n  

Act i n c l u d e s  t h e  fo i lowing:  

9 7  
a. a  complered Not ice  of  I n t e n t  ' i nc lud ing  p l a n s .  . 

P l a n s  a r e  def ined  a s  any eng inee r ing  drawings 

and d a t a  deemed neces sa ry  f o r  r e g u l a t i n g  t h e  

98 
proposed a c t i v i t y .  The fo l l owing  i t e m s  are 

recommended : 

f . LUCUS IllalJ, 

ii. An 3 112 x 11 cut -out  of a  U.S. 
Geological  Survey Quadrangle Sheet show- 
i n g  t h e  l o c a t i o n  of  t h e  proposed a c t i v i t y ;  

iii, A l l  t h e  names of t h e  n e a r e s t  roads  and s t r e e t s ;  
i v .  An o u t l i n e  of t h e  watershed  a r e a s  re,J.ated 

t o  t h e  a c t i v i t y ;  
v.  Water Qua l i t y  C l a s s i f i c a t i o n s .  

3 9 

The regula t . ions  a l s o  o f f e r  a s i g n i f i c a n t  number 01 

100 
sugges t ions  r ega rd ing  eng inee r  drawings.  

1 U 1  
b.. A completed Envirunniental Data Form. Th i s  

form i s  t o  d e s c r i b e ,  among o t h e r  t h i n g s ,  t h e  

s o i l ,  s u r f a c e  wa te r ,  ground cove r  and ground 

wa te r  of t h e  a r e a  i n  a d d i t i o n  t o  t h e  impact of 

i o  2  
t h e  proposed a c t i o n  and a l t e r n a t i v e s .  

9 6 
Id .  - 

9  7  
177 Mass. Reg. 10 § 5.5. 

98 
I d .  § 2.32. 

" ~ d .  - § 4 .1  See a l s o  Massachuse t t s  Clean Water Act ,  Mass. Gen. Law Ann. 
ch.  21 § §  26-53 (West 1973:) 

100  
177 Mass. Reg. 10  § 4.2. 



103 
c .  A twenty-five d o l l a r  ($25.00) f i l i n g  f ee .  

The Notice of I n t e n t  must be  s e n t  by c e r t i f i e d  ma i l  t o  t h e  

l o c a l  conse rva t ion  commission, board of selectmen,  o r  mayor (here- 

i n a f t e r  r e f e r e n c e  t o  commission is  t o  be . cons t rued  a s  r . e f e r r i ng  t o  

a l l  t h r e e  e n t i t i e s ) .  I n  a d d i t i o n ,  c o p i e s  of a l l  f i l e d  m a t e r i a l  must 

be  s e n t  t o  t h e  Department of Environmental Qua l i t y  Engineer ing (here- 

i n a f t e r  DEQE). 

'Wi th in  twenty-one (21) days of r e c e i p t  of t h e  Not ice  of I n t e n t  

and accompanying m a t e r i a l s ,  t h e  commission i s  t o  hold a  p u b l i c  hear- 

104 
i n g  . Not ice  of t h e  t i m e  and p l a c e  of t h e  pub l i c  hear ing  must be  

publ i shed  i n  a  newspaper of g e n e r a l  c i r c u l a t i o n  i n  t h e  c i t y  o r  town 

105 
where t h e  a c t i v i t y  is proposed. The expense of t h i s  gene ra l  

106 
n o t i c e  is borne by t h e  developer .  

The conserva t ion  commission must determine whether t h e  a r e a  

i n  which t h e  proposed s i t e  is  loca t ed  is  " s i g n i f i c a n t "  t o  one of 

t h e  i n t e r e s t s  of t h e  Wetlands P r o t e c t i o n  Act ( h e r e i n a f t e r  W.P.A.)., 
10 7 

The i n t e r e s t s  of t h e  W.P.A. i nc lude  t h e  fo l lowing:  

a .  pub l i c  o r  p r i v a t e  water  supply;  

b. ground water  supply;  

c. f l ood  c o n t r o l ;  

d. storm damage prevent ion ;  

1031d. - 5.5. 

- '04Mass.. Gen. Laws Ann. ch. 131  5 GO (West Cum- Supp. 1978 - 1979). 

l o 5 ~ d .  - 

1061d. - 

10' Id, - 



e. p o l l u t i o n  p r e v e n t i o n ;  

f . p r o t e c t i o n  of l a n d s  ca r - r~a in ing  . s h e l l £  i s h ;  

108 
g. protect: ion of f i.stieri es .  

T h e  term " s ign . i i i c an t "  i s  def ined  ns the.  s t anda rd  which t h e  

- conse rva t ion  commission i s  t o  u s e  i n  de te rmin ing  whether an a r e ?  

sub jec t  t o  t h e  p r o v i s i o n s  of t h e  W.P.A. plaj7,s a  r o l e  i n  t h e  pro- 

t e c t i o n  of one of t h e  i n t e r e s t s  of t h e  Act. log c e r t a i n  a r e a s  a r e  

I . presumed t o  be s i g n i f i c a n t .  For example, anadromous/catadromous 

f i s h  runs  a r e  presumed t o  be  s i g n i f i c a n t  t o  t h e  p r o t e c t i o n  of marine 

  he commission i s  t o  make a de t e rmina t ion  w i t h i n  twenty-one 

11 1 
(21) days a f t e r  t h e  p u b l i c  h e a r i n g .  I f  i t  f i n d s  t h a t  t h e  LHH 

p r o j e c t  i s  t o  occur  i n  a n  a r e a  which i s  s i g n i f i c a n t  t o  one o r  more 

of t h e  i n t e r e s t s  of t h e  Act ,  i t  is  t o  i npose  c o n d i t i o n s  t h a t  w i l l  

112 
provide  f o r  t h e  p r o t e c t  i on  of  t h o s e  i n t e r e s t s .  The conditio~.!:  

a r e  t o  be  i nco rpo ra t ed  w i t h i n  a  w r i t t e n  o r d e r  which i s  submit ted 

t o  t h e  deve loper .  I f  t h e  commission de te rmines  t h a t  t h e  proposed 

p r n j ~ c t  dnes  not r e q u i r e  t h e  impos i t i on  o£ c o n d i t i o n s ,  i t  1: .to 

n o t i f y  t h e  deve loper  w i t h i n  twenty-one (21) days a f t e r  t h e  p u b l i c  

lo9177 Mass. Reg. 10 § 2 . 4 2 .  

l l l N a ~ ~ .  Gen. ~ a i 7 s ' ~ n n .  ch. 131  5 40  (West C a m .  Supp. 1978 - 1979) 



DEQE i s  a u t h o r i z e d  t o  make d e t e r m i n a t i o n s  and impose 

c o n d i t i o n s  i n  t h e  e v e n t  t h a t  a  l o c a l  c o n s e r v a t i o n  commission 

f a i l s  t o  a c t .  i n  a d d i t i o n ,  c o n d i t i o n s  imposed by o r d e r  of 

116 
a iocal cnnnlissioli a r e  rev iewable  by DEQE. Appeal may b e  

t aken  by t h e  d e v e l o p e r ,  any p e r s o n  a g g r i e v e d ,  any owner o f  l a n d  

a b u t t i n g  t h e  proposed LHH s i t e ,  o r  any t e n  (10) r e s i d e n t s  o f  

t h e  c i t y  o r  town i n  v :h i~h  t h e  proposed s i t e  i s  l o c a t e d .  DEQE 

may a l s o  rev iew o r d e r s  upon i t s  own i n i t i a t i v e .  
118 A r e q u e s t  f o r  o r  

i n i t i a t i o n  of r e v i e v  must be made w i t h i n  t e n  (10) d a y s  a f t e r  a. 

119 
commission 's  o r d e r .  I n  t h e  e v e n t  t h a t  t h e  commission f a i l s  t o  

a c t ,  a  r e q u e s t  o r  i n i t i a t i o n  must b e  made w i t h i n  t e n  (10) d a y s  

a f t e r  t h e  p r e s c r i b e d  t ime  f o r  a c t i o n  h a s  e l a p s e d ,  i . e . ,  twenty- 
. . 

one (21) d a y s  f o r  a  p u b l i c  h e a r i n g  and twenty-one (21)  days  f o r  

120 a  d e t e r m i n a t i o n .  

The DEQE must make a d e t e r m i n a t i o n  w i t h  r e s p e c t  t o  any r e -  

q u e s t  p r o p e r l y  s u b m i t t e d  t o  i t .  It h a s  s e v e n t y  (70) d a y s  i n  which 

t o  i s s u e  a n  o r d e r  o f  c o n d i t i o n s  which w i l l  p r o v i d e  f o r  t h e  pro- 

t e c t i o n  o f  t h e  i n t e r e s t s  of t h e  Act .  An o r d e r  i s s u e d  by DEQE 

1 2 1  
s u p e r s e d e s  any o r d e r  of t h e  c o n s e r v a t i o n  commission. 



The d e v e l o p e r  may n o t  beg in  work u n t i l  he r e c o r d s  t h e  f i n a l  

o r d e r  w i t h  t h e  R e g i s t r y  of Deeds f o r  t h e  d i s t r i c t  i n  which t h e  

122 
IJ!H s i t e  i s  l o c a t e d .  

2. ---I Ciiti7t;c::- Sinety-Onk \ . ?a temays  L i c e n s e  

The DEQE i s  a u t h o r i z e d  t o  l i c e n s e  and p r e s c r i b e  t h e  t e r n s  f o r  

t h e  c o n s t r u c t i o n  o r  e x t e n s i o n  o f  any dam w i t h i n  t h e  f o l l o w i n g  a r e z s :  

a .  c e r t a i n  p a r t s  of t h e  C o n n e c t i c u t ,  W e s t f i e l d  

1 2 3  
and Elerrimack R i v e r s ;  

b.  any r i v e r  o r  s t r e a m  w i t h i n  t h e  Common~~eal th  

f o r  which f e d e r a l ,  s t a t e  o r  m u n i c i p a l  expendi-  

t u r e s  have heen  mad^ fnr stre.am clearance, 

c h a n n e l  improvement, o r  fl.ood c o n t r o l  and 

p r e v e n t i o n  work; 
124 

c .  i n  o r  o v e r  t i d e  w a t e r s  below t h e  h i g h  w a t e r  

mark. Any dam w i t h i n  t h i s  c a t e g o r y  may n o t  

e x t e n d  beyond t h e  l i n e  of r i p a r i a n  ownersh ip  

' 125  
u n l e s s  approved by t h e  Governor and C o u n c i l ;  

d .  o v e r  o r  upon any g r c n t  pond o r  one  of i t s  o u t l e t s .  

A s  i n  ( c )  above,  any dam f a l l i n g  w i t h i n  this 

c a t e g o r y  may n o t  c x t e ~ i d  beyond t h e  l i n e  of 

r i p a r i a n  ownership  u n l e s s  approved by t h e  

Governor and Counc i l .  
126  

122 
I d .  (1974) .  - 

1231d. - c h .  91 B 1 2  (1969).  

1 2 4 ~ d .  -- 5 . 

125K 5 14 (!rest Cum. Supp.  1178 - 1979) .  

1 2 6  
I d .  5 13 (1968) .  



- 31 - 

I f  t h e  d e v e l o p e r ' s  proposed s i t e  f a l l s  wi.thin any of t h e  

above a r e a s ,  he must apply t o  DEQE f o r  a  chap te r  ninety-one 

{caterways l i c e n s e .  The l i c e n s e  r e q u e s t  is  processed only  a f t e r  

r e c e i p t  of t h e  fo l l owing :  

a .  An Order of Condi t ions  ( a s  i s s u e d  under W.P.A.); 

b. P l a n s  drawn i n  accordance w i t h  DEQE Rules  and 

Regula t ions .  The p l a n s  must i n c l u d e ,  among o t h e r  

th ings ' ,  t h e  fo l lowing:  

i: a  gene ra l  d e s c r i p t i o p  of t h e  proposed dam; 

ii. t h e  ex t en t  and method of c o n s t r u c t i o n ;  

iii. s u f f i c i e n t  d a t a  t o  de te rmine  t h e  amount 

of s o l i d  f i l l i n g  t o  be p laced  i n  t i d e w a t e r ;  
12 7 

c .  The a p p l i c a b l e  p e t i t i o n  form. 

, Upon r e c e i p t  of t h e  a p p l i c a t i o n  from a  deve lope r ,  DEQE con- 

duc t s  a  p r e l imina ry  e v a l u a t i o n  t o  de t e rmine  whether  supplemental  

128 
information i s  r e q u i r e d .  The DEQE w i l l  n o t i f y  t h e  a p p l i c a n t  

regard ing  any in fo rma t ion  which i s  neces sa ry  t o  complete t h e  app l i -  

c a t i on .  I f  t h e  deve loper  submits  a  s t a t emen t  t h a t  t h e  a p p l i c a t i o n  

-129 
i s  complete,  DEQE w i l l  r u l e  on t h e  a p p l i c a t i o n  a s  submi t ted .  Re- 

view of t h e  a p p l i c a t , i o n  by DEQE t a k e s  i n t o  c o n s i d e r a t i o n  a l l  f o r r s  ( 

1 

of damage o r  impairment t o  t h e  environment and t h e  measures taken 

by t h e  deve loper  t o  minimize adve r se  impacts .  DEQE c o n s i d e r a t i o n  

inc ludes ,  among o t h e r  t h i n g s ,  any e f f e c t s  upon t h e  fo l l owing :  

127a, The Commonwealth of Nassachuse t t s  , Department of Envi tonmental  Oua l i t y  
Engineer ing,  Div is ion  of Land and Vater  Use (Watervrsys) , License  A p p l i c a t i o n ,  Rules  
and Regula t ions .  See a l s o  ?lass.  Cen. Laws Ann. ch. 131  1 40 (I<est Supp. 1978 - 1979) 
r ega rd ing  DLQE s u p ~ < & i m i ~  Order of Condi t ions.  



a .  bodies  of water ;  

b.  underground water ;  

c .  . p l ~ i > t  l i f e ;  

d .  s ea sho re ;  dunes; 

e .  marine r e sou rces ;  

£. wet lands ;  

130 
g. park  o r  h i s t o r i c  d k t r i c t s .  

DEQE w i l l . g i v e  n o t i c e  of t h e  l i c e n s e  a p p l i c a t i o n  i n  t h e  En- 

vi ronmenta l  '.ionitor f o r  any p r o j e c t  n o t  c a t e g o r i c a l l y  excluded 

under Appendix C of t h e  Massachuse t t s  Envi ronnenta l  P r o t e c t i o n  

A c t .  
131 

Not ice  is  3 1 ~ 0  given  t o  t h e  aldermen, ~ c l e c t m c n  o r  c i t y  
1 3  2 

counc i l  of t h e  m u n i c i p a l i t y  i n  which t h e  proposed ' s i te  i s  l o c a t e d .  

The n o t i c e  must c o n t a i n  a t  l e a s t  t h e  fo l l owing  informat ion :  

a .  t h e  name and a d d r e s s  o f  t h e  deve loper ;  

b. a  b r i e f  d e s c r i p t i o n  o f  t h e  p ro j ec t . ;  

c .  a n  add re s s  where complete  p l a n s  a r e  a v a i l a b l e  

f o r  p u b l i c  review; 

J. a s t a C e a l e i l L  L l l a L '  ally prL sull l l r a y  sublrllL W L  i L L e r i  

comments t o  DEQE w i t h i n  t h i r t y  (30) days;  I 
e .  a statement t h a t  any agg r i eved  person  o r  t e n  (10) 

c i t i z e n  groups may p e t i t i o n  t o  i n t e r v e n e  w i t h i n  

t h i r t y  (30) d a y s .  
1 3  3  

130see - Department of  Environmental Q u a l i t y  Engineer ing ,  I n t e r n a l  Rulcs  
and Regula t ions  no. 4-8, n .d .  

131 
115 Piass. Reg. 98 5 6.5. See d i s c u s s i o n ,  t h i s  pape r ,  P a r t  I1 (B) .  

132115 Mass. Reg. 98 1 6 , 5 .  



I f  DEQE has  no t  assumed j u r i s d i c t i o n  over  a  p r o j e c t  pursuant  

134 
t o  t h e  Wet l ands  p r o t e c t i o n  Act ,  t h e  fo l l owing  a p p l i e s  : 

a .  A d r a f t  waterways l i c e n s e  i s  s e n t  t o  t h e  

deve loper  and any p a r t y  who has  p e t i t i o n e d  t o  

135  
i n t e r v e n e .  The d r a f t  l i c e n s e  i s  an  unsigned 

copy of t h e  r eques t ed  l i c e n s e .  

b. Within t e n  (10) days a f t e r  t h e  i s suance  of t h e  

d r a f t  l i c e n s e ,  any par ty 'may r e q u e s t  a  h e a r i n g  

by certiIiecl mai l .  

c .  The i s s u e s  t h a t  may be  r a i s e d  a t  t h e  r eques t ed  

h e a r i n g  a r e  l i m i t e d  t o  t h o s e  p e r t a i n i n g  t o  t h e  

, p r i v a t e  p r o p e r t y  r i g h t s  of t h e  a p p l i c a n t  and . any  

a l l e g e d  v i o l a t i o n s  o f . t h e  P u b l i c  T r u s t .  136 

I f  DEQE haa assumed j u r i s d i c t i o n  ove r  t h e  p r o j e c t  pursuant  

137 
t o  t h e  Wetlands p r o t e c t i o n  Act ,  t h e  fo l l owing  a p p l i e s :  

a .  The d r a f t  l i c e n s e  i s  s e n t  t o  t h e  deve lope r ,  any 

i n t e r v e n i n g  and any p a r t y  t o  - the  proceeding  
138 

under t h e  W.P.A. 

b. Within t e n  (10) days  a f t e r  t h e  i s suance  of t h e  

d r a f t  l i c e n s e ,  any p a r t y  may r e q u e s t  a  h e a r i n g  

by c e r t i f i e d  m a i l .  

134 
Mass. Gen. L a w s  Ann. ch. 131  .§ 40  (!.Jest Cum. Supp. 1978 - 1979).  

135 
115 Mass. Reg. 98 5 9 See d i s c u s s i o ~ ~  p.. 22 supra .  

136~ee,  - d i s c u s s i o n  p. 20 e t  s eq . ,  s.upra. 

13'Mass. Gen Laws Ann. ch. 131  5 4 0  (Vest Cum. Supp. 1978 -- 1979).  

138% P a r t  II (A) sup ra .  



c. The i s s u e s  t h a t  may be r a i s e d  a t  the  requested 

hear ings ,  a r e  l imi ted  t o  those  r e l a t i n g  t o  the  

p r i v a t e  proper ty  r i g h t s  of t h e  developer and a l leged 

v i o l a t i o n s  of t h e  Pub l i c  Trus t .  

The fol lowing 1j.rnitations apply t o  t h i s  s i t u a t i o n :  

i. The i s s u e s  may no t  have been r a i s e d  a t  a  

W.P.A. hear ing ,  and, 

ii. I f  a superseding order  by DEQE has. become 

f i n a l  o r  no ad jud ica to ry  hear ing  was requested 

pursuant  t o  W.P.A., a . h e a r i n g  w i l l  not  be 

provided. 
139 

Afte r  a l i c e n s e  has been obtained under t h i s  chapter ,  a  devel- 

oper must record i t  i n  the appropr ia t e  R e g i ~ t r y  of  deed^ w i t h i n  one 

140 
(1) year o r  i t  becomes n u l l  and void. I n  a d d i t i o n ,  t h e  work 

author ized  by t h e  l i c e n s e  mus t  be  completed w i t h i n  a f i v e  (5) year  

period. I f  t h e  p r o j e c t  i s  not  completed w i t h i n  t h i s  time frame, only 
141 

t h a t  por t ion  which has  been completed is considered l icensed.  

3. Chapter 253 Dam Const ruct ion  Approval 

Chapter 253 o f  thc Ma33achuactt3 Ccneral Cede mandates t,hat nn 

" m i l l  dam" on a non-navigable r i v e r  may be  cons t ructed  o r  m a t e r i a l l y  

a l t e r e d  u n t i l  t h e  p lans  and s p e c i f i c a t i o n s  of t h e  proposed work have 

been f i l e d  wi th  DEQE. 
142 

The developer is  a f f e c t e d  because 

13'115 Mass. Reg. 98 § 9. 

140 
Mass. Gen. Laws Ann. ch. 91 5 5  1 5 , .  18 (West 1969). See a l s o  The Corn- ' 

monwealth of Massachusetts,  Department of Environmental Qual i ty  Engineering, 
Divis ion  of Land & Water Use (Waterways), License Appl ica t ion ,  Rules and Regulat ions.  

1 4 ' ~ a s s .  Gen. Laws Ann. ch. 253' 5 s  1, 44 (West 1969). 



Massachusetts judicial interpretation has construed the term 

143 
"mill dam"'to include any dam used for the generating of electric 

power. 

Chapter 253 does not apply to the following: 

a. small dams which would involve no risk to life or 

property in the event of breach; 

b. any dam in which the area draining into the pond 

formed by such dam does not exceed one square~mile 

UNLESS: the dam either exceeds ten (10) feet in:. 

height aboue:the natural stream bed at any point 

on the stream, or the quantity~f water impyunded ex- 

ceeds one million gallons. . . . 
144 

Information must be submitted to DEQE in order to enable it 

to determine whether or not Chapter 253 jurisdiction applies. 
145 

This initial informtlou must include the following:' 

a. a topographic map indicating the location of the 

dam and the effective drainage area; 

b. a sketch indicating the height of the dam; 

c. calculations for the volume of water to be impounded; 

d. a brief statement regarding downstream conditions 

taking into account any risk to life and property; 

143 
Duncan v. Northeast Power Co. supra note 25. 

1 

1 4 4 ~ ~ ~ .   en-i~aws,.Ann. ch. 253 5 44 (West ~&i. Supp. 1978 - 1979). , 

145%, -~~~lication far Authorization to Construct or Alter a Reservour, 
Reservoir, Dam or Zlill Dam, Executive Office of Environmental Affairs, DEQE (1978). 



e .  t h e  s i g n a t u r e s  of t h e  developer  and engineer .  
146 

I f  DEQE de termines  t h a t  i t  has  j u r i s d i c t i o n  under Chapter 253, 

t h e  developer  must submit t h e  fo l lowing:  

a .  g e n e r a l  in format ion  r ega rd ing  t h e  l o c a t i o n  of t h e  

dam, name of t h e  developer ,  name of t h e  waterway, 

e t c .  ; 

b. a  hazard eva lua t ion ;  

c .  hydro logic  c o n s i d e r a t i o n s ;  

d. des ign  c r i t e r i a ;  

e .  a  r e p o r t  on subsu r face  i n v e s t i g a t i o n s ;  

f .  c o n s t r u c t i o n  drawings and s p e c i f i c a t i o n s .  

A f t e r  p l a n s  and s p e c i f i c a t i o n s  have been approved by DEQE, i t  

is a l~ thnx ized  t o  inspec.t t h e  con.str~lcti.on o r  a l t e r a t i o n  of t h e  

dam dur ing  i ts  progress .  
147 

DEQE may o r d e r  a n  i n s p e c t i o n  of t h e  

p r o j e c t ,  a t  t h e  expense of t h e  developer ,  if i t  appears  t h a t  t h e  

p l a n s  and s p e c i f i c a t i o n s  are n o t  be ing  adhered t o .  14' I n  a d d i t i o n ,  

DEQE may o r d e r  d i scon t inuance  of t h e  p r o j e c t  in tho everlt  that a de- 

1'49 
ve lope r  r e f u s e s  t o  fo l low t h e  approved p lans .  

DEQE is mandated t o . i n s p e c t  dams f a l l i n g  w i t h i n  Chapter  253 
150 

j u r i s d i c t i o n  a t  least once .every two yea r s .  I n  a d d i t i o n ,  

147Mass. Gene Laws Ann. ch. ,253 1 44 (West Cum. Supp. &978 - 1979).  
148 

. . 

Id .  - 
149 

Id .  - 



i t  must under take  an  i n s p e c t i o n  upon t h e  w r i t t e n  a p p l i c a t i o n  of 

a  mayor, aldermen, c i t y  counc i l ,  o r  board of s e l e c t ~ n .  
151  

A 

p r i v a t e  p a r t y  whose p rope r ty  is l i k e l y  t o  be  damaged i n  t h e  event  
152 

of breach may a l s o  r eques t  an  i n s p e c t i o n .  

I n  t h e  event  t h a t  a dam is found t o  be s a f e ,  t h e  p a r t y  re- 

153 
ques t ing  t h e  i n s p e c t i o n  must bea r  t h e  c o s t  of i n spec t ion .  I f  

, 
t h e  dam is deemed unsafe ,  DEQE is au tho r i zed  t o  o r d e r  r e p a i r s  o r  

a l t e r a t i o n s .  The expense of any r e p a i r s  o r  a l t e r a t i o n s  so  ordered  

1.54 
must be  pa id  by t h e  developer .  DEQE may apply t o  t h e  s t a t e  

I 

c o u r t s  f o r  enforcement of i ts  o rde r s .  
155 

4 .  Comment Regarding Massachuset ts  L i c e n s i n ~  and Permi t t i ng  Procedures  

The l i c e n s i n g  of a dam und'er Chapter 9 1  and approval  under 

Chapter 253 appear  t o  i nvo lve  s u b s t a n t i a l  over lap .  There a r e ,  t o  

be  s u r e ,  c e r t a i n  s i t u a t i o n s  i n  which t h e  p r o v i s i o n s  of one c h a p t e r  

156 would apply ,  whereas t hose  of t h e  o t h e r  would 'not .  . For example, 

Chapter 91  j u r i s d i c t i o n  ex tends  t o ' s t r u c t u r e s  w i t h i n  t i d e  wa te r s  

w h i l e  Chapter 253 a p p l i e s  only  t o  dams on non-navigable water- 

ways. 
157.  

Never the less ,  t h e r e  exist a number of i n s t a n c e s  i n  which 

t h e  p rov i s ions  of bo th  c h a p t e r s  a r e  l i k e l y  t o  apply.  J u r i s d i c t i o n  

1 5 1  
Id .  - 

152~d .  - 
153~d.  - 
154 

Id .  § 47. - 
155 

Id.  § 50. - 
15%d. - ch. 91  1 1 3  (1969). 

15 7 
See Discuss ion  on Navigable and Non-Navigable waterways, p a g e 1  e t  seq. - 

supra.  



under Chapter  253 ex tends  t o  m i l l  dams, w i th  a few l i m i t e d  excep- 

t i o n s ,  cons t ruc t ed  o r  m a t e r i a l l y  a l t e r e d  on t h e  non-navigable 

waterways of t h e  Commonwealth. Th i s  j u r i s d i c t i o n  is  q u i t e  exten- 

s i v e  cons ide r ing  t h e  broad d e f i n i t i o n  of non-navigabi l i ty  employ- 

. ed i n  Massachuset ts .  Overlap wi th  Chapter 91  is  l i k e l y  t o  occur  

 when a dam is b u i l t  i n  one of t h e  fo l lowing  a r e a s :  

a. c e r t a i n  p a r t s  of t he  Connect icu t ,  West f ie ld  

and Merrimack Rivers ;  

b. t h e  o u t l e t  of g r e a t  ponds;.  

c. any rivet o r  s t ream fnr which f e d e r a l ,  otate 

o r  municipal  expend i tu re s  havc been made f o r  

s t ream c l e a r a n c e ,  channel  improvement, o r  f l ood  

c o n t r o l  and p r o t e c t i o n  work. (- d i s c u s s i o n  ' 

on Chapter  91, P a r t  I I ( A ) ( 2 ) ) .  

The last ca tegory  l i s t e d  above may w e l l  prove t o  be somewhat 

p rob lema t i ca l  t o  t h e  developer .  For example, does t h e  ca t egory  

i n c l u d e  t r i b u t a r i e s  of any r i v e r  o r  s t r eam f o r  which government 

funds  were s p e n t ?  The answer is n o t  c l e a r .  I n  a d d i t i o n ,  how i s  

t h e  dovclopcr to determiat? wl~ l ch  screams are inc luded  w i t h i n  t h e  

ca t egory?  Must he c o n s u l t  w i t h  t h e  f e d e r a l  government, s t a t e  govern- 

ment and every  m u n i c i p a l i t y  a long  t h e  s t ream i n ' w h i c h  h e  proposes 

t o  b u i l d  h i s  dam? I f  t h i s  is s o ,  t h e  developer  is faced w i t h  a  

cons ide rab le  burden. DEQE may w e l l  have a  l i s t i n g ,  bu t  aga in ,  t h e  

answer is n o t  c l e a r .  

DEQE r e q u i r e s  a j u r i s d i c t i o n a l  de t e rmina t ion  form under Chapter 

158 
253. There does  no t  appear  t o  be  a s i m i l a r  form under Chapter 91. 

158 
See, Note 145, supra.  



It would be  b e n e f i c i a l  t o  t h e  developer  i f  a  j u r i s d i c t i o n a l  de- 

te rmina t ion  form appl ied  t o  both Chapters.  The developer could sub- 

m i t  t h e  form t o  DEQE which would then  determine which s p e c i f i c  re- 

quirements apply t o  a  given s i t e .  Addi t iona l  forms o r  r eques t s  

f o r  supplemental information could then  be s e n t  t o  t h e  developer .  

Any d u p l i c a t i o n  under t h e  Chapters could be  e l imina ted .  This  would 

a f f o r d  t h e  developer  a  cons iderable  sav ing  of time and e f f o r t .  

The procedure under t h e  Wetlands P r o t e c t i o n  Act, which r e q u i r e s  

t h e  developer  t o  apply f o r  an Order of Condit ions a l s o  appears  t o  

p re sen t  a  number of p r a c t i c a l  d i f f i c u l t i e s  t o  t h e  developer  i n  t h a t  

i t  l a c k s  uni formi ty  a t  t h e  i n i t i a l  hear ing  l e v e l .  

The developer  must f i l e  a  Notice of I n t e n t  wi th  a  l o c a l  con- 

s e r v a t i o n  commission, board of selectmen o r  mayor, whichever is  

app l i cab le .  A p u b l i c  hear ing  must be he ld  regard ing  t h e  d e v e l ~ p e r p . ~  

Notice of I n t e n t .  I n  t h e  event  t h a t  a  c i t y  o r  town has  e s t a b l i s h e d  

a  conserva t ion  commission, t h e  hear ing  is  he ld  be fo re  a t  l e a s t  t h r e e  

159 
(3 )  i n d i v i d u a l s  and may be he ld  be fo re  a s  many a s  seven (7) .  I f  

t h e  hea r ing  is he ld  be fo re  a  board of selectmen, i t  may be be fo re  

160 
t h r e e  ( 3 ) ,  four  (4) o r  f i v e  (5) persons.  I f  a  c i t y  o r  town has  

n e i t h e r  a  conserva t ion  commission nor a  board of selectmen, t h e  hear- 

i ng  is  he ld  be fo re  one i n d i v i d u a l  - t h e  mayor. 

1.5 9 
Mass. Gen.Laws Ann. ch. 40 5 8C (West Cum. Supp. 1978 - 1979).  

1601d. - ch. 4 1  5 1. 1 



Whether t h e  hear ing  is  he ld  be fo re  one ind iv idua l  o r  seven 

i s  l a r g e l y  f o r t u i t o u s  - depending upon t h e  l o c a t i o n  which t h e  de- 

I veloper  determines t o  be  t h e  opt imal  s i t e .  On t h e  one hand an 

o rde r  of cond i t i ons  - o r  a  de te rmina t ion  t h a t  an o rde r  is  not  

necessary - is  t h e  r e s u l t  of one i n d i v i d u a l ' s  dec i s ion ;  on t h e  

o t h e r  hand t h e  de te rmina t ion  r e s u l t s  from t h e  c o l l e c t i v e  dec i s ion  

of seven. The d i s p a r i t y  i n  t h e  two processes  i s  obvious. 

There is  another  s i g n i f i c a n t  problem wi th  regard  t o  hear ings  

he ld  be fo re  l o c a l  conserva t ion  commissions, boards of selectmen o r  

mayors. While a l l  t h r e e  e n t i t i e s  a r e  charged wi th  adminis te r ing  

a  s t a t e  law - i . e . ,  t h e  Wetlands P r o t e c t i o n  Act,  none is  s u b j e c t  

t o  t h e  p rov i s ions  of t h e  s t a t e ' s  Adminis t ra t ive  Procedure Act 

( h e r e i n a f t e r  A.P.A.). 
161  

While t h e  Wetland's P r o t e c t i o n  Act it- 

s e l f  p rovides  f o r  n o t i c e  and a  t ime framework wi th  r e spec t  t o  a  

pub l i c  hear ing  on t h e  developer ' s  Notice of I n t e n t ,  t he  hear ing  it- 

s e l f  is  not  s u b j e c t  t o  t h e  more r igorous  requirements  of t h e  A.P.A. 162 

A hear ing  be fo re  a  l o c a l  conserva t ion  commission arguably 

q u a l i f i e s  a s  an  "adjudica tory  proceeding" s i n c e  t h e  r i g h t s  arld 

d u t i e s  of a  s p e c i f i c a l l y  named i n d i v i d u a l ,  i , e , .  t h e  developer  

163 
a r e  determined. A duty is imposed by t h e  Order of Conditions.  

H i s  r i g h t  t o  o p e r a t e  a  LHH p r o j e c t  is a f f e c t e d  inasmuch a s  h i s  

a b i l i t y  t o  o b t a i n  a . p e r m i t  f o r  cons t ruc t ion  and ope ra t ion  is  

- - - - -  - 

16'1d. - ch. 30 A 5 1, -. et seq. (1966). 

163~ee ,  e . .  , Mass. Gen. laws Ann. ch. 30(A)  5 l ( 1 ) w h i c h  de f ines  
ad jud ica to ry  proceeding be fo re  a  s t a t e  agency. (West. Cum. Supp. 1978 - 1979). 



contingent upon compliance with the Order of Conditions. 

The fact that an appeal to DEQE may be taken, in which case 

164 
a formal hearing under the A.P.A. may be provided, would appear 

to salvage the present system from constitutional due process in- 

- firmity. However, the lack of procedural uniformity at the initial 

hearing is confusing and consequently burdensome to the developer. 

As previously noted, the developer may in one instance be provided 

a hearing before an entity that utilizes procedures akin to those 

under the A.P.A. In another instance, the hearing may be an in- 

formal procedure before one individual with little opportunity for 

the presentation of documents and the examination of witnesses. 

While it appears that the State may not be constitutionally com- 

pelled to uniformity at the first level - as a result of 

the appeal procedure provided - it may wish to consider doing so 

for the sake of pravidinp,.addifionhl efficiency within the system 

through the minimization of confusion. 

Review Procedure 

1. Massachusetts Environmental Policy Act 

The Massachusetts Environmental Policy Act (hereinafter MEPA) 

potentially exposes the developer to a morass of procedural re- 

165 . 
quirements. Regulations promulgated under the act consist of 

166 
thirty-six (36) pages and a number'of appendices. The follow- 

ing provides only a brief overview of the procedures involved under , 

i .  

164115 Mass. Reg. 98 0 5  8.2, 8.3. 

165 Masi ... Gen. Laws Ann. ch 30 ;g $1 et seq.. (West Cum. Supp. 1978 - 1979). 
166 

I 108 Mass. Reg. 15. 



MEPA and i d e n t i f i e s  t h e  imp l i ca t ions  of those  procedures  w i t h  

r e s p e c t  t o  t h e  developer .  

Any developer  who a p p l i e s  t o  a  s t a t e  agency f o r  a  l i c e n s e ,  

permit  o r  f i n a n c i a l  a s s i s t a n c e  must f i l e  an Environmental Noti- 

f i c a t i o n  Form ( h e r e i n a f t e r  ENF) wi th  t h e  S t a t e  Sec re t a ry  of t h e  

Execut ive O f f i c e  of Environmental A f f a i r s  ( h e r e i n a f t e r  EOEA) no 

l a t e r  than t e n  (10) days a f t e r  f i l i n g  the .  f i r s t  a p p l i c a t i o n .  167 

The Sec re t a ry  of EOEA is author ized  t o  e s t a b l i s h  c a t e g o r i c a l  

cxcluoiono t o  t h o  EMF requirement ,  and consequently t o  t h e  e n t i r e  

MEPA process .  These exc lus ions  a r e  compiled'under "Appendix C" 

of t h e  MEPA regu la t ions .  lfi8 I n  add l r inn  t u  P l l r n r  c a t e g o r i c a l  ex- 

c l u s i o n s ,  s t a t e  agencies  a r e  p r e s e n t l y  i n  t h e  prucess  uf de te r -  

mining c a t e g o r i c a l  i n c l u s i o n s  f o r  t h e  MEPA review process .  
169 

It appears  t h a t  c e r t a i n  c a t e g o r i c a l  exc lus ions  wi th  r e spec t  

170 
t o  DEQE, which admin i s t e r s  t h e  Chapter 9 1  Waterways l e a s e  and 

171  
approves dam c o n s t r u c t i o n  under Chapter 253, may extend t o  LHH 

development. Class  t h r e e  (3) of t h e  c a t e g o r i c a l  exemptions pro- 

v ides  t h a t  t h e  "cons t ruc t ion  and l o c a t i o n  of sma l l  new f a c i l i t i e s  

o r  s t r u c t u r e s  and t h e  i n s t a l l a t i o n  of minor new equipment" a r e  ex- 

cluded from t h e  ,MEPA review procedure. "Small" is def ined ,  f o r  

a p r o j e c t  not  involv ing  a  b u i l d i n g ,  a s  "having a  c o s t  of l e s s  than  

167Mass. Gen. Laws Ann. ch. 30 5 62 A (West Cum. Supp. 1978 - 1979). 

168108 Mass. Reg. 1 5  § 3.1. 

16'177 Mass. Acts  ch. 947 5 4. 

170Mass. Gen. Laws Ann. ch. 91 5 1 e t  seq. (West 1969). 

l7'1d. - ch. 253 5 44 et seq. 

1 7 2 1 ~ 8  Mass. Keg. 15,. App. C ,  p. 41. 



$500,000 - o r  no t  i nvo lv ing  a t o t a l  l and  a r e a  of more than  two (2)  

a c r e s .  " 173 The exemption i n c l u d e s  t h e  replacement o r  recons t ruc-  

t i o n  of e x i s t i n g  f a c i l i t i e s  s t r u c t u r e s .  I f  a g iven  LHH p r o j e c t  

.,' 
i s  indeed exempt from t h e  MEPA ~ e v i e w  procedure,  t h e  deve loper  is  

provided a s i g n i f i c a n t  benef i t . .  The requirements  of  NEPA con- 
I 

s t i t u t e  a s u b s t a n t i a l  burden t o  t h e  developer  because of  t h e  

f i n a n c i a l  c o s t s  involved  and t h e  de l ay  t h a t  r e s u l t s .  If  doubt 

e x i s t s  a s  t o  whether a p a r t i c u l a r  p r o j e c t  i s  excluded,  t h e  de- 

ve lope r  may  r eques t  an  opin ion  from EOEA on t h e  ques t ion .  
174 

While a number of LHH p r o j e c t s  may be excluded from t h e  re- 

quirements  of MEPA under Appendix C ,  a number of p r o j e c t s  w i l l  

n o t  f a l l  w i t h i n  t h e  exemption. A review of t h e  process  i s  pro- . 

vided i n  o r d e r  t o  f a m i l i a r i z e  t h e  developer  w i th  t h e  s u b s t s n t i a l  

burden he  must meet i n  t h e  event  t h a t  compliance w i t h  MEPA is re- 

qu i red .  

I f  i t  i s  determined t h a t  a deve loper  must f i l e  an  ENF w i t h  

EOEA, he must a l s o  f i l e  cop ie s  w i t h  approximately f i f t e e n  (15) 
175 ,.+: 

d i f f e r e n t  agenc ie s  and l o c a l  e n t i t i e s .  F a i l u r e  t o  f i l e  ' a ccfby 

w i t h  one of t h e  des igna ted  e n t i t i e s  may r e s u l t  i n  . t&*et ' i tTonof 

t h e  ENF p roces s  i f  EOEA determines  t h a t  m a t e r i a l  impairment o f  t h e  

p roces s  has  r e s u l t e d .  



THIS PAGE 

WAS INTENTIONALLY 

LEFT BLANK 



179 
on an EN?. Comments by both agencies and the public are 

accepted only within twenty (20) days following publication in the 

Environmental Monitor. EOEA has within thirty (30) days of the date 

of publication to determine whether or not an Environment.al Impact 

i80 
Report (hereinafter EIR) is required. Any determination is sub- 

. 181 
ject to =hallenge by any agency or person. 

If an EIR is required, it need only address those aspects of 

182 
the project which are likely to cause damage 'to the environment. 

The relevant agencies requect information which they consider 

necessary for their determination on permit or financial assistance 

requests. 183 In this manner the EIR is "scoped" - i. e., the in- 
184 

formation'required in it is limited to only relevant considerations. 

The public and state agencies may comment on the appropriate scope 

of an EIR up until the twentieth (20th) day following publication 

185 
that an ENF has been received. 

Generally, an EIR must contain the following: 

a. a description of the project 

b. alternatives 

c. probable impact of the project on the environ- 

ment and alternatives (this particular require- 

ment would require analysis by someone with the 

18'1d. - 3 15.1 et. seq. 

182 
Id. 5 5.1. - 

184 
Id. 5 5.1. - 

185 
Id. 5 5.4. - 



requisite expertise) 

d. measures utilized to minimize environmental 

damage 

e. written comments by reviewing agencies 

156 
and the public: 

A draft EIR is prepared and submitted to the EOEA, the state 

clearinghouse within the office of State Planning and Nanagement, 

the appropriate regional planning commission and designated a- . 

18 7 
gencies . The public may receive a draft EIR upon request. 

188 

Notice of its availability is published in the Environmental 

Monitor. 
189 

Commenrs from those entities receiving a -draft EIR and the 

general public may be submitted to the secretary of EOEA within 

thirty (30) days after notice of availability of the draft EIR. 190 

A final EIR is to contain all comments from federal, state and 

191 
regional agencies. In addition, a description of the extent and 

magnitude of comment from the general public, including representa- 

tive comments, must be provided. 

ls8108 Mass. Reg. 15 § 6.3. 

189 
Id. § §  6.2, 14. - 



Notice, circulation and a comment period regarding the final 

EIR are provided for in the same manner as the draft E I R .  
193 

Within seven (7) days after the comment period has passed, EOEA 

must determine whether the final EIR complies with MEPA. 194 Any 

agency or person is permitted to challenge this determination in 

195 
which case judicial review is provided. 

Any agency shall act on a permit application within ninety 

(90) day3 05 one of tlit Eolluwillg aclluns, depending upon which 

is latest in time: 

a. publication of notice that a final E I R  

b. publication of notice that an EIR is not 
4 

required 

c. submission of the permit application 
196 

The thrust of MEPA is to insure that any significant damge 

to the environment that might result from a given project is 

minimized or completely avoided. lg7 The review procedure permit. 

state agellcles and che general public to participate in the process 

of determfning how IUPA's purpose might best be accomplished. 

While the MEPA procedure serves important societal'concerns, 

193 
Id. 55 7.2, 7.3. - 

194 
Id. § 7.4. - 

195~d. 5 15.1 et seq. 
+.Y - 
19 6 

Id. 5 8.1. - 
1971.hss. Gen. Laws Ann. ch. 30 5 61 (West . Cum. Supp. 1978 - 1979) . 



it presents a significant burden to the developer. The burden 

takes the form of substantial delay and cost. The review.pro- 

cess itself constitutes delay. In meeting the requirements of 

the ENF and EIR, the developer will have to obtain assistance 

from individuals possessing the requisite expertise. This con- 

stitutes a significant cost. In addition, the developer will 

most likely have to comply with procedures under the National 

Environmental Protection Act (hereinafter NEPA). mile the 

MEPA regulations provide that draft- and final Federal environ- 

mental impact statements may be submitted for review as draft 

198 
and final EIR, compliance with .MEPA will not relieve the 

developer from the procedural requirements of MEPA. This double 

burden is indeed a substantial one. 

111. INDIRECT CONSIDERATIONS 

r In addition to the direct permit procedure and the requirements of 

MEPA, there exist a number of other factors that may delay, and in some 

circumstances completely block, the development of a given LHH project. 

' These factors frequently involve environmental matters and are the particu- 

lar concern of a state agency. While some of these agencies are authorized 

by their enabling legislation to directly impose conditions on a given pro- 

ject,,the majority utilize the MEPA review process to insure that their 

particular concerns are met.   he following is a description of the Massa- 

chusetts agencies that may significantly influence the course of a particu- 

lar project. The prudent developer will attempt to anticipate the manner 

in which each agency is likely to affect his project. 

19Rl~8 Mass. Reg. 15 5 12.1. 



A. Department of F i s h e r i e s ,  Wildl i fe  and Recreat ional  Vehicles 

. 1 Divis ion of F i s h e r i e s  and Wi ld l i f e  
199 

A Department o f ' F i s h e r i e s ,  Wi ld l i f e  and Recreational  

Vehicles e x i s t s  wi th in  t h e  o rgan iza t iona l  s t r u c t u r e  of EOEA. 

The Department is headed by a commissioner and includes a 

Division of F i s h e r i e s  and Wild1,ife. The Director  of t h e  Divis ion 

is charged with t h e  r e s p o n s i b i l i t y  of p ro tec t ing  and ensuring 

t h e  passage of anadromous f i s h  i n  in land waterways. H e  is 

a u t l ~ o r i z e d  t o  examine a l l  dams t o  determine 'whether e x i s t i n g  

fishways, i f  any, a r e  s u i t a b l e  f o r  t h e  passage of such fish 

o r  whether a ncw fiohwoy is needed.' The Direc tn r  may pre- 

s c r i b e ,  by w r i t t e n  o rder ,  t h a t  c e r t a i n  changes o r  r e p a i r s  

be made on a dam. He may a l s o  p r e s c r i b e  t h e  manner i n  which 

a new fishway is t o  be constructed and t h e  t i m e s  t h a t  i t  s h a l l  

be kept  open. 

Apart froa h i s  a u t h o r i t y  t o  i s s u e  d i r e c t  o rde rs  wi th  re- 

,spect t o  fishways and t h e  passage of anadromous f i s h ,  t h e  

Director  may u t i l i z e  ocher means t o  lrlsui'e t h a t  t h e s e  i n t e r e s t s  

are provided f o r .  For example, he may request  t h a t  t h e  s t a t e  

Divis ion 'of  Water P o l l u t i o n  Control  set minimum stream flow 

s tandards  f o r  t h e  p ro tec t ion  of c e r t a i n  f i s h  runs. A dam on 

a p a r t i c u l a r  stream might not  be a b l e  t o  comply wi th  t h e s e  

standards.  

The Director  may a l s o  raise ob jec t ions  wi th  respec t  t o  

a  given p ro jec t  through t h e  MEPA review process.  Both of 

199 
Mass. Gen. Laws Ann. ch. 131 § 4 et seq. (WestCum;..Supp: 1978 - 1979). 



the'se alternate methods of. insuring compliance with the 

~ivision's interests may effectively block or delay a LHH 

pro j ect . 
200 

2. Division of Marine Fisheries 

The Director of Marine Fisheries has general responsibility 

for the maintenance, preservation and,protection of all marine 

fisheries resources. The Director of this Division has powers 

similar to those of the Director of Fisheries and Wildlife. 

He may examine all dams in'those brooks, rivers and streams 

that flow in coastal waters and may determine if fishways are 

suitable for the passage of anadromous~catadromous fish. If 

any fishways are found not suitable, the Director may pre- 

scribe changes or repairs by written order. 

The Division may effectively.delay a given project through 

its participation in the MEPA review process. 

B. Department of Environmental Management 

The Department of Environmental Management (hereinafter DEM) 

is responsible for the general care and oversight of the environ- 
201 

mental management of the state and its adjacent waters. 

DEM may particularly affect the development of LHH in J!kssa- 

chusetts in that it is authorized to issue orders that regulate, 

restrict or prohibit dredging, filling or otherwise altering 

coastal or inland wetlands. 
202 

Before any orders are issued, 

2001d. - ch. 130 § 19 et seq. (: vest .Cum.:. Supp. 1978 - 1979). 
201 

Id. ch. 21 § 1. - 
202~d. - ch. 130 § 5 ; c h .  131 § 40  A. 



affected landowners are notified that their lands are under 

consideration for the imposition of restrictions and a public 

hearing is provided. An order becomes final when it is approved 

by the selectmen or city council of the town or city in which 

the wetlands are located. The order, which details the permissi- 

ble and restricted or prohibited use of the affected wetlands is 

then filed with the Registry of Deeds. Any such order "runs with 

303 
the land" and binds succeeding 'owners. 

Although any orders .issued by DEM ar,e most likely reviewed 

as part of the hearing procedure under the Wetlands Protection 

Act, the developer may wish to consult the appropriate Regfstry 

of Deeds prior to that hearing, in order to determine if a proppsed 
t~ 

site is affected. 

C. .State Reclamation Board 

The State  Reclamation Board io compriocd of one (1) member 

each from the Department of Environmental Quality Engineering, 

the Department of Evnironmental Management and the Department of 

2 04 
Food and Agricul ture .  

If it is necessary or useful to drain or flow a low- - 
land held by two or more proprietors or to remove obstructions 

in rivers or.streams leading thereto or therefrom, or to eradicate 

mosquitoes in any infested area, such improvements may be made by 

the board as provided in its enabling legislation. 

203K eh.. 131 5 40 A. 

204~d. - ch. 252 5 1 et seq. (1959) 



The determination of the necessity or desirability of any 

work of improvement is determined through a procedure of petition, 

investigation and public hearing. 
2 05 

If a work of improvement is 

approved for a given area, the area is organized into a reclama- 
I 

tion district. Commissioners are appointed to the district for 

the purpose of implementing the approved project. 

The significance of reclamation districts to the developer is 

that the enabling legislation provides that no water power may be 

developed in a reclamation district except by vote of the district 

and approval of the Reclamation Board. 206 While one report has 

noted that this provision has not been utilized in the 

authority to prevent the development of a .LHH project within a 

reclamation district remains. The'developer should not dismiss 

this authority simply on the basis of disuse. It would be in his 

interest to cnns~~lt with the State Rec lama t iu l l  Buard co determine 

whether or not his proposed site falls within a specified reclama- 

tion district. If it does, he should consult with the commissioners 

of the district in order to discern whether or nor any.difficulties 

may be anticipated. 

D. Massachusetts Historical Commission; Historical Distric'ts 
r 

1. .Massachusetts ~istorical Commission ' 

205 
Id. '5 5. (West Cum. Supp. 1978 - 1979). - 

206 
Id. 5 14 C.  - 

2 07 
Massachusetts Energy Off ice Inter-agency' memorandum on Construct ion of 

Hydroelect.ric Dams, August 11, 1978. 

2 08 
Mass. Gen, Laws Ann. ch. 9 8 27 (West Supp. 1976). 



The Massachusetts Historical Commission is respons,ible i o r  

the protection and preservation of all historical, cultural 

and archaeological resources of the Commonwealth. It is re- 

sponsible for the assessment and certification of historic 

landworks and may establish standards for their care and 

management. If a developer's proposed project may.alter an 

historic landmark in such a manner as would seriously im- 

pair its historic values, permission must'be obtained from 

the Commission. Obtaining permission is a lengthy procedure 

involving a public hearing and a time period for consultation 

with civic groups, public agencies and interested citizens. 

This consultation period may extend for an entire year - a 

substantial delay.for the developer. 

The developer should consult with the Commission in order 

to determine whether'his proposed site is likely to affect 

an historic landmark or whether his site is within or near 

an area which is under consideration as a possible landmark. 

This shnil1r-l he determined by,the developer during the initial 

stages of planning. The Cornisison would be notified regard- 

ing a given pkoject through the MEPA review process and the 

developer could .then discover whether his project would affect 

an historic landmark in this manner. However, the developer 

will have already spent.considerable time and effort with re- 

spect to a particular project by the t i m e .  of the review pro- 

cedure under MEPA. Because of the costs involved, the developer 

should not wait until this'late date to discover that his pro- 

ject falls within an historic landmark. 



The Commission is  a l s o  empowered, under Fede ra l  law, t o  

review t h e  e f f e c t  of any .proposed p r o j e c t  on p rope r ty  inc lud-  

ed i n  o r  e l i g i b l e  f o r  i n c l u s i o n  i n  t h e  Na t iona l  R e g i s t e r  of 

209 
H i s t o r i c  P l aces .  The Commission i s  t o  measure any e f f e c t s  

w i t h i n  such  a r e a s  under c r i t e r i a  e s t a b l i s h e d  by f e d e r a l  regu- 

210 
l a  t i ons .  A p r o j e c t  may proceed only  i f  i t  meets t h e  r equ i r s -  . 

ments of  t h e s e  c r i t e r i a .  Again, t h e  deve loper  should determice 

whether h i s  p r o j e c t  is  l i k e l y  t o  a f f e c t  an  e s t a b l i s h e d  o r  pro- 

posed n a t i o n a l  h i s t o r i c  landmark by c o n s u l t a t i o n  w i t h  t h e  Con- 

miss ion  d u r i n g  t h e  i n i t i a l  p lanning  s t a g e .  

2 .  H i s t o r i c a l  D i s t r i c t s  , 

H i s t o r i c  d i s t r i c t s  may be  organized  t o  promote t h e  educa- 

t i o n a l ,  c u l t u r a l ,  economic and g e n e r a l  w e l f a r e  of t h e  p u b l i c  

through t h e  p r e s e r v a t i o n  and p r o t e c t i o n  of t h e  d i s t i n c t i v e  

c h a r a c t e r i s t i c s  of b u i l d i n g s  a n d . p l a c e s  s i g n i f i c a n t  i n  t h e  

h i s t o r y  of  t h e  Commonwealth o r  t h e i r  a r c h i t e c t u r e .  
211 

A c i t y  o r  town may e s t a b l i s h  h i s t o r i c  d i s t r i c t s  s u b j e c t  

t o  t h e  fo l l owing  p rov i s ions :  
212 

a .  P r i o r  t o . e s t a b l i s h m e n t  an i n v e s t i g a t i o n  

and r e p o r t  on t h e  h i s t o r i c a l  and a r c h i t e c t u r a l  - 

20916 U.S.C. 5 5  470 - 4 7 0 ( t )  (1976). 

210 
36 C.F.R. 800.  i lg77).  

211 
FIass. Gen.T..aws .Ann. ch. 40 C 5 Z ( \Jest  Cum. Supp. 1978 - la79). 



significance. of the site shall be 

made by an historic district study 

commission who shall transmit copies 

of the report to the planning board 

and to the Massachusetts Historical 

Commission. 

b. Not less than 60 days after such trans- 

mittal the study committee shall hold a 

public hearing on the report after due 

notice has been g.iven at least 14 days 

to the d a t e  thereof.. 

c. The committee shall submit a final report 

with its recommendations to the city 

council or town meeting. 

No building or-"structure" within an historic district 

may be constructed or altered in any way that affects the 

.district's exterior features unless the Historical Commission 

first issues a certificate of: apprnpriatenpss, a certificate 

of non-applicability or a certificate of hardship with respect 
2 13 

to such construction or alteration. The developer who de- 

sires a certificate must file an application with the com- 

mission. The application is to include plans, elevations, 

specifications and other material deemed necessary by the 



214 
commission. The commission may make recommendations and 

impose requi rements  on ly  f o r  t h e  purpose of p r even t ing  de- 

velopments which a r e  incongruous t o  t h e  h i s t o r i c a l  a s p e c t s  

\ 215 
o r ' a r c h a e o l o g i c a l  c h a r a c t e r i s t i c s  of t h e  d i s t r i c t .  

A s  was sugges ted  above wi th  r e s p e c t  t o  s t a t e  o r  n a t i o n a l  

h i s t o r i c  landmarks,  t h e  deve loper  should  c o n s u l t  w i t h  t h e  

Plassachuset ts  H i s t o r i c a l  Commission d u r i n g  t h e  e a r l y  p lanning  

s t a g e s  i n  o r d e r  t o  de te rmine  whether  a  proposed s i t e  f a l l s  

216 
E. Underwater Archaeologica l  Resources  Board 

The Underwater Archaeologica l  Resources  Board w i t h i n  DEQE h a s  

primarL r e s p o n s i b i l i t y  f o r  t h e  p r o t e c t i o n  and p r e s e r v a t i o n  of 

h i s t o r i c a l ,  s c i e n t i f i c  and a r c h a e o l o g i c a l  i n fo rma t ion  about  under- 

water  r e sou rces  which a r e  l o c a t e d  w i t h i n  t h e  i n l a n d  and c o a s t a l  

waters  of t h e  Dmmonwealth. Once r e s o u r c e s  a r e  determiried t o  be  c f  

h i s t o r i c a l  v a l u e  by t h e  Board, i t  must promulgate  r u l e s  and regu- 

l a t i o n s  t o  ensu re  t h e i r  p r o t e c t i o n  and may i s s u e  pe rmi t s  accord ingly .  

A developer  may be r e q u i r e d  t o  o b t a i n  a  permi t  i f  t h e  1 o c a t i o n . o f  

h i s  p r o j e c t . i s  w i t h i n  an  a r e a  d e s i g n a t e d  f o r  a r c h a e o l o g i c a l  excava- 

t i o n  and r e sea rch .  The deve lope r  should c o n s u l t  w i t h  t h e  - .  Board t o  

determine whether  a  proposed s i t e  i s  a f f e c t e d .  

.2141& 

2 1 5 ~ d .  - 5 7.. 

ch. 6 5 180 (1976). 



217 
F. Wild and Scenic ~ivers 

The Commissioner of DEN, for the purpose of promoting the public 

health, safety and welfare and protecting public and private proper- 

ty, wildlife, fresh water fisheries and irreplaceable wild and 

'scenic recreational river resources, may promulgate orders which 

restrict or prohibit dredging, filling or altering the scenic and 

recreational rivers of the Commonwealth. "Scenic and recreational 

rivers and streams" are defined as those rivers and streams of the 

state,, including a portion of contiguous land along their boundaries, 

which the DEM reasonably deems necessary to protecq in view of the 

interests outlined above. 

DEM'may provide for the restriction and.classification of a 

river for scenic and recreational purposes. Any regulations, re- 

strictions or classifications are' incorporated into an order adopt- 

ed by DEM. The order is filed and recorded in the Registry of 

Deeds for the county in which the-scenic and recreational river is 

located. An affected landowner is provided the opportunity to 

petition the Superior Court.in the event that he believes any order 

by DEM so. unreasonably restricts the. use of his land as to consti- 

tute a taking. If the Court finds an order unreasonable with re- 

spect to particular land, it is. to enter a finding that the'order 

is .not to apply to that land. 

Since inclusion of a river within the state's wild, scenic and 

recreational river system may operate as an effective bar .to LHH 

217 
' - Id. ch. 21 § 17 B ( West Cum. Supp. 1978 - 1979). 



development, i t  warrants  t h e  developer 's  considera t ion.  The 

developer should consult!with DEM t o  determine t h e  s t a t u s  of a 

r i v e r  o r  stream. . , 

218 
G. Coastal  Zone Management Program 

The va r ious  agencies wi th in  t h e  Executive Of f ice  of Environ- 

mental A f f a i r s  a r e  respons ib le  f o r  implementing t h e  Coas ta l  Zone 

Management ( h e r e i n a f t e r  CZM) program. The program extends t o  a l l  

i n t e r - t i d a l  a r e a s ,  c o a s t a l  wetlands and beaches, t i d a l  r i .vers  and 

adjacent  uplands, and anadromous f i sh runs .  Regulat ions promul- 

gated under t h e  program o u t l i n e  s p e c i f i c  p o l i c i e s  f o r  t h e  protec-  

t i o n  of resources  wi th in  t h e  program's purview. Agencies wi th in  

EOEA a r e  t o  consider  t h e s e  pol ic ies ,whenever  making a determina- 

t i o n  regarding t h e  i ssuance  of a  permit o r  l i c e n s e .  I n  add i t ion ,  

t h e  CZM p o l i c i e s  a r e  t o  be  considered during t h e  MEPA review pro- 

cedure. 

I V .  DEPARTMENT OF PUBLIC UTILITIES REGULATION OF PRIVATELY'OWNED ELECTRIC 
UTILITIES 

A p r i v a t e  corpora t ion organized under t h e  laws of Massachusetts f o r  

t h e  purpose of s e l l i n g ,  o r  s e l l i n g  and d i s t r i b u t i n g  e l e c t r i c  energy is  an 

219 
" e l e c t r i c  u t i l i t y ,  " Such e l e c t r i c  u t i l i t i e s  a r e  sub jec t  t o  t h e  j u r i s -  

dicbion of t h e  Department of Pub l ic  U t i l i t i e s  ( h e r e i n a f t e r  DPU) and exten- 

2 20 
s i v e  regula t ion.  

238 
Id. ch. '6 A § §  2 - 7. - 

219~d. - ch. 164 5 (1) (7) (1976). 

2 2 0 ~ d .  - ch. 25 § 3; ch. 164 § 76 e t  seq. 



The DPU is  au tho r i zed  t o  r e g u l a t e  t h e  r a t e s  charged by an e l e c t r i c  

u t i l i t y  f o r  i t s  s e r v i c e .  
22 1 

The a u t h o r i t y  of t h e  DPU t o  r e g u l a t e  r a t e s  

is l imi t ed  by a  u t i l i t y ' s  r i g h t  t o  a  f a i r  and r easonab le  r e t u r n  on i t s  in-  

vestment. A f a i r  and r easonab le  r e t u r n  i s  one t h a t  covers  a  u t i l i t y ' s  

ope ra t ing  expenses,  deb t  s e r v i c e  and d iv idends ;  compensates i n v e s t o r s  f o r  

t h e i r  r i s k ;  and i s  s u f f i c i e n t  t o  a t t , r a c t  c a p i t a l  and a s s u r e  conf idence  i n  

t h e  u t i l i t y ' s  f i n a n c i a l  i n t e g r i t y .  
222 

The DPU is au tho r i zed  t o  r e g u l a t e  

223 
t h e  i s s u e  of p r e f e r r e d  s t o c k s  a.nd.bonds by a  h y d r o e l e c t r i c .  company and 

may a l s o  p r e s c r i b e  t h e  form of books and accounts  t h a t  a  p u b l i c  u t i l i t y  

is  t o  keep. 224 A p u b l i c  u t i l i t y  must f i l e  a l l  i t s  r a t e  schedules  w i t h  t h e  

225 
DPU. Tn a d d i t i o n ,  t h e  DPU may i n s p e c t  a u t i l i t y ' s  recurds, accounts  a n d  

22 6 
o t h e r  m a t e r i a l s  r e l a t i n g  t o  i t ' s  ope ra t ion .  

Each year  a n  assessment  is made a g a i n s t  a p u b l i c  u t i l i t y  which i s  t o  

h e l p  provide t h e  DPU wi th  s u f f i c i e n t  revenue t o  d e f r a y  i t ' s  o p e r a t i n g  c o s t s .  

227 
V. MASSACHUSETTS MUNICIPAL WHOLESALE ELECTRIC COMPANY - 

. . 
This  co rpo ra t ion  i s  a p o l i t i c a l  s u b d i v i s i o n  of t h e  Commonwealth and 

t h e  e x e r c i s e  of t h e  powers of t h e  c o r p o r a t i o n  s h a l l  b e  deemed and he ld  t o  

t h e  performance o f . a n ' e s s e n t f a 1  p u b l i c  func t ion .  

221 
. - Id .  &ha  164 5 5  93,  94. 
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, 223 
Mass. Gen.Laws Ann. ch. 164 § 9  (West 1976).  
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Id.  5 81. -. 
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Membership i s  by v o t e  of each c i t y  o r  town which i s  e n t i t l e d  t o  non~ir.ate 
) ,  

4 

a  d i r e c t o r ,  o r  which has  a  munic ipa l  e l e c t r i c  depar tment ,  o r  by a  town which 

has app l i ed  f o r  membership. 

T t ~ c  r i g h t s  and powers of t h e  co rpo ra t i on  i n c l u d e ,  bu t  a r e  n o t  l i m i t e d  

t o ,  t h e  fo l lowing:  

a .  t o  adopt  by-laws f o r  t h e  r e g u l a t i o n  of t h e  a f f a i r s  and 

t h e  conduct of i t s .  b u s i n e s s  and t o  p r e s c r i b e  r u l e s  and 

r e g u l a t i o n s  and p o l i c i e s  i n  connec t ion  w i t h  t h e  performance 

of i t s  func t ionc  and d u t i e s  

b.  t o  o b t a i n  by purchase ,  l e a s e ,  g i f t  o r  o the rwi se ,  any 

p r o p e r t y , r e a l  o r  pe r sona l  

c .  t o  pur,chase e l e c t r i c  power and energy i n c l u d i n g ,  but 

n o t  l i m i t e d  t o ,  a l l  o r  a  p o r t i o n  of  t h e  c a p a c i t y  and 

ou tpu t  of one o r  more s p e c i f i c  e l e c t r i c ' p o w e r  f a c i l i t i e s  

(def ined  a s  any system f o r  t h e  g e n e r a t i o n  and t r a n s -  

miss ion  of e l e c t r i c . p o w e r  and energy by any means whatso- 

e v e r )  

d .  j o i n t l y  o r  s e p a r a t e l y  t o  p l an ,  f i n a n c e ,  a c q u i r e ,  con- 

s t r u c t ,  improve, purchase ,  o p e r a t e ,  ma in t a in ,  o r  o ther -  

w i s e  p a r t i c i p a t e  i n  e l e c t r i c  power f a c i l i t i e s  o r  p o r t i o n s  

t he reo f  

e.. t o  app ly  t o  t h e  a p p r o p r i a t e  agenc i e s  of  t h e  Commonwealth, 

o t h e r  s t a t e s ,  o r  t h e  United S t a t e s  and t o  any o t h e r  proper  

agency f o r  such pe rmi t s ,  l i c e n s e s ,  c e r t i f i c a t e s  o r  ap- 

p r o v a l s  a s  may be neces sa ry ,  and t o  c o n s t r u c t ,  ma in t a in  and 

o p e r a t e  e l e c t r i c  power f a c i l i t i e s  i n  accordance  w i t h  such 

f .  t o  do a l l  t h i n g s  neces sa ry ,  .convenient o r  d e s i r a b l e  t o  



s-arry-put  the  purpose of t h i s  a c t  o r  the  powers espress-  

l y  granted  o r  n e c e s s a r i l y  i.mplied i n  the  s t a t u t e  

g. t h e  co rpora t ion  &ay u t i l i z e  the  power of eminent domain, 

but  be fo re  a  t a k i n g , i s  made o r  i n j u r y  i n f l i c t e d  by t he  

co rpora t ion ,  i t  s h a l l  f i l e  with t h e  Department of Pub l i c  

Uti l i t ies  (DEP) s e c u r i t y  f o r  t h e  payment of a l l  damages 

The corpora t ion  may con t rac t  t o  sel l ,  and member and non-member c i t i e s  

and towns having municipal  e l e c t r i c  departments and o t h e r  u t i l i t i e s , p u b l i c  

and privaLr, may c o n t r a c t  t o  purchase a11 n r  a p o r t i o n  of t h e  capaci ty  and 

output  of one o r  more e l e c t r i c  power f a c i l i t i e s .  

A c i t y  o r  town s h a l l  be  ob l iga ted  ro f l x ,  re.vise and c o l l e c t  f e e s  and 

charges f o r  e l e c t r i c  power and energy and o rhe r  s e r v i c e s  furnished o r  

supplied through i t s  e l e c t r i c  department a t  l e a s t  s u f f i c i e n t  t o  provide 

revenues adequate t o  meet i t s  o b l i g a t i o n s  under any such output  and capacity 

cont rac t .  

The corpora t ion  is  author ized  t o  f i x ,  r e v i s e  and c o l l e c t  fees and 

charges f o r  e l e c t r i c  power and energy and o t h e r  s e r v i c e s  furnished 

by i t .  Such f e e s  and charges s h a l l  n o t  be s u b j e c t  t o  superv i s ion  o r  regula- 

t i o n  by any commission,.board, bureau o r  agency of t h e  Commonwealth o r  any 

municipal i ty o r  o t h e r  p o l i t i c a l  , subdivis ion  of t h e  s t a t e .  For a s  long a s  
/ 

any bonds of t h e  c o r p o r a t i o n . a r e  ou t s t and ing  and unpaid, such f e e s  and 

charges s h a l l  be f i x e d  s o  a s  t o  produce revenues a t  l e a s t  s u f f i c i c n t  t o  

pay a l l  c o s t s  and eirpenses i n  connection wi th  the  opera t ion  and maintenance 

of the  power f a c f l i t i e s .  Such r a t e s  s h a l l  a l s o  be capable  of paying f o r  

a l l  necessary r e p a i r s ,  t h e  p r i n c i p a l ,  premium and i n t e r e s t  on a l l  bonds, t o  

c r e a t e  and mainta in  r e s e r v e s  a s  may be  requi red  by any t r u s t  agreements and 

t o  pay any and a l l  amounts which t h e  co rpora t ion  may h e  ob l iga ted  by law o r  



c o n t r a c t  t o  pay. 

Whenever t h e  co rpo ra t i on  has  pr imary r e s p o n s i b i l i t y  f o r  t h e  cons t ruc-  

t i o n  o r  o p e r a t i o n  of any' e l e c t r i c  power f a c i l i t y ,  no c o n t r a c t  f o r  cons t ruc-  

t i o n ,  r e c o n s t r u c t i o n ,  a l t e r a t i o n ,  remodeling,. r e p a i r  o r  demol i t ion  s h a l l  

be  awarded un le s s  proposa ls  f o r  t h e  same have been i n v i t e d  by adver t i sement .  

Such adver t i sement  s h a l l  s t a t e  t h e  t i m e  and p l a c e  f o r  opening t h e  p roposa l s  and 

s h a l l  r e s e r v e  t h e  r i g h t  t o  the c o r p o r a t i o n  t o  r e j e c t  any and a l l  such pro- 

p o s a l s .  A l l  such p roposa l s  s h a l l  be  opened i n  p u b l i c .  

The c o r p o r a t i o n  s h a l l  n o t  be r e q u i r e d  t o  pay any t a x e s  upon i t s  incoce ,  

e x i s t e n c e  o r . f r a n c h i s e ,  bonds i s s u e d ,  t h e i r  t r a n s f e r  and income theref rom 

inc lud ing  any p r o f i t  made on t h e  s a l e  t h e r e o f .  The r e a l  and pe r sona l  proper- 

t y  owned by the  c o r p o r a t i o n  s h a l l  be  exempt from p r o p e r t y  t a x a t i o q p r o v i d e d  

t h a t  t h e  c o r p o r a t i o n  s h a l l  pay t o  any governmental body au tho r i zed  t o  levy; 

l o c a l  p rope r ty  t a x e s  t h e  amount which would be  a s s e s s a b l e  a s  a  l o c a l  proper- 

t y  t a x  i f  the prope r ty  were t h e  p r o p e r t y  of a  t a x a b l e  e l e c t r i c  company. 

The c o r p o r a t i o n  s h a l l  submit an  annual  r e p o r t  i n  w r i t i n g  concerning 

i t s  o p e r a t i o n  t o  t h e  member c i t i e s  and towns, the .Depar tment  of P u b l i c  . 

U t i l i t i e s  (DPU), t h e  governor and t h e  g e n e r a l  c o u r t ,  w i t h i n  90 days follow- 

i n g  t h e  c l o s e  of i t s  f i s c a l  y e a r .  

VI. MISCELLANEOUS LEGAL ISSUES RELATIKG TO L.H.H. 
F 

~ t t o r n e y  Gene ra l ' s  0 p i n i o n . t o  t h e  D iv i s ion  of Waterways (.now w i t h i n  

DEQE) regard ing  t h e  r e c o n s t r u c t i o n  of p r i v a t e l y  owned dams: 

11 The ques. t ion propounded by your  i n q u i r y  i s  whether  o r  n o t  
your department  has  a u t h o r i t y  t o  r e c o n s t r u c t  a  p r i v a t e l y  owned dam 
which o p e r a t e s  f o r  p r o f i t  and as an  i n c i d e n t  t h e r e t o  f u r n i s h e s  
water  t o  one o r  more m u n i c i p a l i t i e s .  The answer is nega t ive ."  



"The provisions of (Chapter 91) 5 11 and 5 31 clearly indi- 
cate that one of the essential requirements of these sections 
is public ownership; and the language of both sections vests 
the department with the right of eminent domain to accomplish 
such ownership. " 228 

VII . FINANCIAL CONSIDERATIONS 

A; Tax Sysfems Affecting L.H.H.. Dams 

1. Assessment and   ax at ion Authority 

The Constitution of the Commonwealth of Massachusetts 

authorizes the General Court of Massachusetts to enact laws 
22 9 

for the assessment of property and levying of taxes. 

Property which is subject to taxation in Massachusetts includes 

"all property ,  real and personal, situated within the cunm~o~~- 

wealth, and all personal property  of the inhabitants of the 

Commonwealth wherever situated, unless expressly exempt, shall 
230 

be subjecL LV Laxation.. ." The Legislature of the Common- 

wealth of Massachusetts has been granted broad authority to tax 

virtually all property, personal and real, located within the 

commonwealth. Exemptions to the taxing authority are expressly 

spelled out by statute and dams would not appear to qualify for 

any exemptions currently listed. 

2. Properry Assesment 

Property assessments in Massachusetts for tax purposes are to 
231 

be based on the fair cash valuation of the property. The 

assessors ha& a statutory and constitutional obligation to 
232 

assess all real property at full and fair cash value. 

228 
Mass. Attly. Gen. Op. , January 20, 1960. 

22 9 
Mass. Const. art. 4. 

230 
Mass. Gen. Laws Ann. ch. 59 52 (1973). 

231 
Mass. Gen Laws Ann. ch. 59 538 (West Cumm. Supp. 1977). 

232 
Commey v. Board of Assessors of Sandwich,367 Mass.836,329 N.E.2d 117 

/- 

(1975). 



I n  a 1930 c a s e , t h e  Massachusetts Supreme Court he ld  t h a t  acces so r s  

must a l s o  seek  " l i g h t  from every a v a i l a b l e .  source  bear ing  on f a i r  
233 

cash va lue  of p rope r ty  f o r  purposes of taxa t ion ."  S ince  hydro- 

e l e c t r i c  dams a r e  unique i n  both  des ign  and capac i ty ,  t h e  t r a d i t i o n a l  

methods of eva lua t ion  a r e  . gene ra l ly  inadequate  i n  determining f u l l  

and f a i r  cash value.  Dam owners who r e c e i v e  what may appear t o  be  

a h igh  assessment may be j u s t i f i e d  i n  seeking  an expe r t  t o  o f f e r  

an independent assessment of h i s  f a c i l i t y .  

3. Taxat ion of Water Power 

I n  a 1946 case ,  t h e  Massachusetts Supreme Court he ld  t h a t  

" r i g h t s  and water  power, used o r  u sab le  i n  connect ion wi th  a m i l l -  

s i t e ,  which means jo ined  w i t t  a  m i l l s i t e  by n e c e s s i t y  o r  u se ,  a r e  

t axab le  w i th  i t ,  not  a s  independent i tems of p rope r ty ,  bu t  a s  increas-  
234 

ing  t h e  va lue  of t h e  m i l l s i t e . "  To a dam owner o r  developer ,  

t h i s  means t h a t  land covered by water  which w i l l  be  used i n  t h e  

genera t ion  of power is  t o  be t axab le  a s  proper ty  and t a x e d \ a s  

p a r t  of t h e  land  i t s e l f  and not  a s  independent proper ty .  

4. Conclusion 

Dam owners and dam developers  who own dams i n  Massachusetts 

w i l l  be  a s se s sed  and taxed based on t h e  f u l l  and f a i r  cash  va lue  of 

t h e  dam, damsite  and gene ra t ing  machinery. While a s s e s s o r s  have 

wide d i s c r e t i o n  .i,n t h e  means they use i n  a s s e s s i n g  p rope r ty ,  dam 

owners may have an  oppor tuni ty  t o  cha l lenge  what appear t o  h e  h igh  

v a l u a t i o n s  w i t h  independent expe r t s .  

233 
Tremont & Suffo ld  Mills v. Ci ty  of Lowell, 271 Mass. 1, 170 N.E. 

819 (1930). 
2 34 

Assessors  of Lawrence v. Ar l ing ton  M i l l s ,  310 Mass. 272, 69 N.E. 
2d 2 (1946). 



R. Loan Programs' Concerning Small Sca l e  Dams 

F inanc ia l  a s s i s t a n c e  f o r  i n d u s t r i a l  development i s  w i t h i n  t h e  

scope of t h e  powers granted t o  t h e  Department of Commerce and 

Development ( h e r e i n a f t e r  DCD). The DCD is  d iv ided  i n t o  fou r  d i v i s i o n s :  

a ) ,  economic development 

b) sma l l  bus iness  a s s i s t a n c e  

c )  tourism 

d)  planning 

DCD i s  t h e  p r i n c i p a l  s t a t e  agency f o r  promoting, developing and 

expand1n.g Ll~r iommercc, i n d u s t r y ,  ~ t r . . ,  advantages of t h e  Commonwealth, 

and t h e  f u l l  u t i l i z a t i o n  of t h e  s k i l l s  and p o t e n t i a l  of a l l  i ts 
235 

c i t i z e n s .  

The Div is ion  of Small Business Ass i s t ance  l ends  t e c h n i c a l  ex- 

p e r t i s e  and provides  information about f e d e r a l  programs. This  d i v i s i o n  
236 

does not  provide  d i r c c t  f i n a n c i a l  a s s i s t a n c e .  

The economic development d i v i s i o n  is  more complex. Within t h i s  

d i v i s i o n  a r e  s e v e r a l  bureaus w i t h  t h e  a u t h o r i t y  t o  p r u v i d e  f i n a n c i a l  

a s s i s t a n c e .  General ly  t h i s  d i v i s i o n  i s  involved w i t h  decadent o r  

b l i g h t e d  open a r e a s  which r e t a r d  t h e  economic well-being of t h e  s t a t e .  

Loans, bonds and t e c h n i c a l  a s s i s t a n c e  a r e  provided f o r  improvements of 
-237 

s i t e s ,  bu t  a r e  l i m i t e d  t o  s i t e s  i n  h igh  unemployment.areas. 

235 
Mass. Gen. Laws Ann. ch. 23A § 1-3 (West Cum. Supp. 1978 - 1979). 

236 
Id. § 1 5  - 23. - 

237 
Id.  121C 5' 1 - 18. - 



S t a t e  and l o c a l  i n d u s t r i a l  development/' a u t h o r i t i e s  have been 

c r e a t e d  t o  assist t h e  development of i n d u s t r i a l  e n t e r p r i s e s .  But 

i n d u s t r i a l  e n t e r p r i s e s  a r e  l i m i t e d  by d e f i n i t i o n  t o  a n  e n t e r p r i s e  

o t h e r  t h a n  commercial o r  r e t a i l  e n t e r p r i s e s  which have c r e a t e d  o r  w i l l  

c r e a t e  s u b s t a n t i a l  employment o p p o r t u n i t i e s  and r e q u i r e  s u b s t a n t i a l  
238 

c a p i t a l .  

Loans may b e  i n s u r e d  th rough  t h e  Massachuse t t s  I n d ~ s t r i a l ~ M o r t g a g e  

I n s u r a n c e  Agency which i s  a l s o  w i t h i n  t h e  DCD. A q u a l i f y i n g  i n d u s t r i a l  

e n t e r p r i s e  is  d e f i n e d  once a g a i n  i n  t e r m s  of manufac tu r ing ,  It i o  

d o u b t f u l  t h a t  LHH would f i t  t h a t  meaning and t h e  f u r t h e r  concern  f o r  
239 

unemployment i n  t h e  preamble.  

S p e c i a l  f i n a n c i a l  t r e a t m e n t  h a s  been g r a n t e d  t o  a l t e i n a t  i v e  energy  

f a c i l i t i e s .  S o l a r  o r  wind-powered sys tems  have been g r a n t e d  c o r p o r a t e  t a x  

d e d u c t i o n s  and t a x  exemptions.  At p r e s e n t  LHH would n o t  f a l l  w i t h i n  t h e  
240 

meaning- of t h o s e  s t a t u t e s .  

238 
See ,  Mass. Gen. Laws Ann. ch.  40 B § 9 e t  s e q .  (West Cum. Supp. - 

1978 - 1979) .  ( S o u t h e a s t e r n  Reg iona l  P l a n n i n g  and Economic Development 
D i s t r i c t ) ;  ch. 40 D § 1 et  s e q .  (West Cum. Supp. 1978 - 1979) .  ( C i t i e s  
and towns) ;  and ch. 40 E O 1 c t  seq. (West Cum. Supp. 1978 - 1979) ,  (Mass- 
a c h u s e t  ts I n d u s t r i a l  ~ e v e l o ~ m e n t  A u t h o r i t y ) .  

239 
Id .  ch.  23 A § 29 - 35 (West .Cum. Supp. 1978 - 1979) .  - 

240 
See  I d .  ch.  63 § 38H and ch.  59 § 5 .  -- 
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