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INTRODUCT ION

This memorandum describes in detail the legal and institutional obstacles
to the development of small scale hydroelectric energy at the!ggggg_lgzgl. It
is designed to aid the developer in the determination of which permits, licenses
and laws of the state must be secured or complied with for the development of
a project. However, the developer should be aware that the state regulatory
system does not comprise the universe of hydroelectric regulation. The federal
government also exercises extensive regulatory authority in the area.

This dual regulatory system is a function of the federalist nature of our
government. Federalism permits both the federal government and the state
government to regulate and license certain aspects of a developer's project.
Principles of federalism often support a finding that the federal regulation
in question will be superior to comparable state regulation. This superiority
of federal law can divest the state of any regulatory authority in a given area.
Typically, the developer, with this general principle in mind, is compelled to
wonder why he must be céncerned with the state system at all. The following
discussion will examine the area of federal-state relationships with the aim
of creating a more orderly undérstanding of the vagaries of the system.

Thus, the remainder of this introductory section will examine the dual
regulatory system from the'standpoint of the appropriate legal doctrine, the
law of pre-emption, application of the law to the case of hydroelectric devel-
opment and will conclude with an inquiry into the practical use of the doctrine

by the Federal Energy Regulatory Commission. (Hereinafter the FERC).
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A. The Law of Pre—cmptiona

As alluded to above, pre-emption is the term that describes, in a
federalist system, the ability of the law of one sovereign to take
precedence over the law of a lesser sovereign. Specifically, it is the

supremacy of the federal law to the state law.

The doctrine of pre-emption is derived from the U.S. CONST. art. VI,

cl. 2, which states: "...[t]his Constitution, and the Laws of the United
States . . . and all Treaties . . . shall be the éupreme Law of the Land;
. . . any Thing in the Constitution or Laws of any State to the Contrary

notwithstanding.'" This clause 1s tﬁe basis of federal supremacy. On
its face, the supremacy clause purports to divest the states of authority.
However, the principles of federalisﬁ do not support such a feading. The
federal government is a government of delegated authority. Its laws can
be supreme only within the scope of its delegation.b

Thus, before the doctrine of pre-emption can be invoked, the federal
measure in question must be within an aréa of the authority delegated to
the federal government. In other words, the federal action must have the
capability to pre-empt the state action. It is implicit in the above state-
ment that there are certain areas of regulation in which the federal govern-

ment does not have a pre-emptive capability. Where pre-emptive capability

a .
See generally Gunther, Constitutional Law ch. 5 § 2 (9th Ed. 1975); Tribe,
American Constitutional Law § 6-23 et scq. (1978); and Engdahl, Constitu-
tional Power ch. 12 (1974).

b ‘
See McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 405 (1819), '...government of
the Union though limited in its power is supreme within its sphere of action."
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is lacking, .the state law will control.®

Once pre-emptive capability is determined to éxist, further inquiry must
be made to ascertain whether pre-emption exists. Whether a particular state
measure is actually pre-empted by a feder;l measure depends upon the
judicially-determined Congressional intent.d At this point, the difficulty
becomes one of how to determine the intent of Congress.

The U.S. Supreme Court has, on a case by case basis, articulated factors
which.it declares to be indicative of the Congreséional intent to pre-empt.
At times Fhe Court has examined the federal statutes to see if they deal with
the matter exhaustively. From exhaustive federal regulagion the Cpurt infers
an intent of no state regulation.e Where the Court can infer a need for
national uniform standards, pre—embtion will be appropriate.f‘ The Cﬁurt has

also found pre-emption proper where there are contradictory federal and state

c

See, e.g., Regents v. Carroll, 338 U.S. 586 (1950); where the Court held that
the F.C.C. could, pursuant to the federal power of regulating interstate
commerce, grant or deny or condition theé grant of a radio broadcasting license.
Here, the license condition required the unilateral disaffirmance of a

contract with a third party. Such a condition violated state law which pro-
hibited unilateral disaffirmance. The Court held that while the federal govern-
ment has pre-emptive capability in the area of interstate commerce, it had

no such privilege in the area of state contract law. Hence, state contract law
was supreme. :

d
See, e.g., City of Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624 (1973).

e
E.g., Brotherhood of Railroad Trainmen v. Jacksonville Terminal Co., 394 U.S.

369 (1969).

E.g., Campbell v. Hussey, 368 U.S. 297, 301 (1961); stating "we do not have
the question of whether [state] law conflicts with federal law. Rather we
have the question of pre-emption . . . [Here] complementary state regulation

~ is as fatal as state regulation which conflicts with the federal scheme." Cf.
Florida Lime and Avocado Growers Inc. v. Paul, 373 U.S. 132 (1963) finding pre-
emption inappropriate as federal law was concerned with minimum standard rather
than uniform standard.
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requircments making compliance with both impossible.g
Thus, given a finding of the pre-emptive capability of the'federal law
and a finding that an appropriate basis exists to infer that the Congressional
intent was'pre—emption, federal law will be superior to state law.
The following section wiil examine the application of thesc principles
by\the Court to the case of hydroelectric development.

B. Pre-emption and Hydroelectric Development

1. The Federal Power Act

’

In the area of hydroelectric development the Federal Power Act enjoys
pfe—emptive capability. This pre-emptive capability is based upon the Federal
Commerce Clause.]l That clause gives to the Congress the power "to regulate
commerce . . . among the several states."i Federal jurisdiction to regulate
commerce has been held to include the regulgtion of navigable waterways.j Thus,
federal regulation of navigable waterways may preclude state regulation. However,
the regulation of property rights is not a federal power and in that area the
federal law does not have a pre-emptive capébility; State property law will
govern the rules pertaining to water rights.

The U.S. Supreme Court has~also addressed the issue of whether the

Federal Power Act actually pre-empts state licensing authority. The Court held

g
See Gibbons v. Ogden, 22 U.S. (9 Wheat) 1 (1824).

h
~U.S. CONST. art. I, § 8, cl. 3.

Id.

h)
Gibbons v. Odgen, 22 U.S. (9 Wheat) 1, 84 (1824), "...all America understands'and
has uniformly understood the word 'commerce' to comprehend navigation."

k .
First Iowa Hydroelectric Coop. v. ¥.P.C., 328 U.S. 152, 171-176 (1946). Compare
Regents v. Carroll, 338 U.S. 586 (1950).




that an applicant need not comply with state permit requirements to secure a
federal 1icense.1 Further, the Court found that the intent of Congress was to
secure enactment of a complete scheme of nationalAregulation which would
promote the comprehensive development of the water resources of the Nation."
Given that finding of intent, the section of the Federal Power Act which requires
" each applicant to submit satisfactofy evidence of compliance with state law"
was interpreted to only require the Federal Energy Regulatory Commission to
consider state laws when granting a federal license, but not to require an
applicant to comply with state law.® Thus, pre-emption of state licensing by
federal 1licensing is appropriate, given the Congressional call for a 'complete
scheme" evidencing exhaustive and uniform regulation.

However, the FERC may by regulation require evidence of the applicant's
compliance with any of the requirements of a state permit that the Commission
‘considers necessary. Hence, the Commission has the discretionary authority to

require compliance with state permit requirements.p

1 v
First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152 (1946).

m
Id. at 180.

n
16 U.S.C. § 802(b) (1976).

°First Iowa Hydroeléctric Coop. v. F.P.C., 328 U.S. 152, 177-178 (1946).

p .
Id. See F.P.C. v. Oregon, 349 U.S. 435, 445 (1955). The State challenged the

Eaequacy of license provisions approved by the Commission for the conservation
of anadromous fish. The Court held that the Commission acted within its power
and discretion by granting the license and that the state could not impair the
license by requiring the state's additional permission or more stringent
requirements.




- vi -

2. The Public Utility Regulatory Policies Act of 1978

. Into the already complicated dual system of hydroelectric power regulation,
Congress has injected a surprisingly progressive piece of legislation: The
Public Utility Reguiatory Policies Act of 1978 (hereinafter cited as PURPA),
signed into law by President Carter on November 9, 1978, as part of the 5-
bill National Energy Act.9  The eventual impact of:PURPA, whose implementing
regulations are being drafted as of this writing, is far from certain.”
However, a few broad conclusions regarding stage and federal jurisdiction can
be made based on the legislation, itself, aﬁd the Conference Managers Report
which accompanied it.

The traditional regulatory scheme of things has been that a person selling
electric energy for ultimate distribution to the public would be considered
an electric ufility and subject to federal jurisdiction if the electricity is
sold f;r resale or in interstate commerce, and state jurisdiction if it is sold

. . S . .
intrastate directly to the consumer. As explained above, this system rcsults

from the Federal Power Act, the Commerce Clauset and the doctrine of pre-emption.

The other four pieces of legislation éomprising the National Energy Act are:
National Energy Conservation Policy Act; Energy Tax Act of 1978; Powerplant
and Industrial Fuel Use Act of 1978; and Natural Gas Policy Act of 1978.

rRules implementing the legislation herein under discussion are to be issued by
FERC by November 8, 1979, to be implemented by state regulatory authorities and
nonregulated utilities by November 8, 1980.

Y6 U.s.C. § 824 (1975), Section 201 of the Federal Power Act.

tOne of the bases for Commerce Clause invocation is the fact that a utility
selling to another utility for eventual resale is interconnecting to an inter-
state transmission grid and will "affect" interstate commerce even if both the
selling and purchasing utilities are located within the same state. See F.P.C.
v. Union Electric Co., 381 U.S. 90, reh. denied, 381 U.S. 956 (1965).
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PURPA seeks to turn this system upside down in order to further the
Congressional intent to encourage the development of small power production
facilities, such as small scale hydroeleétric plants.-u

One aspect of this reordering is that a hydréeiectric plant which meets
thg qualifications set out in § 201 of PURPA, i.e., becomes a ''qualifying
facility" (hereinafﬁer cited as QF), could have its rates determined by a
staté'public utility commission, in spite of the fact that its sales enter
the interstate grid and are intended for resale. Although FERC will retain.
some jurisdiction by setting out the rate-making standards which the state
commissions will be required to follow, the day-to-day administration of the
wholesalé rate-making involved will fall to the states for the first time.

This contravention of traditional jurisdiction is further extended by a
pfovision in PURPA which gives FERC the discretion to exempt QF's from -sub-
stantial portions of mow-existing state and féderal law.v This exemption
authority is premised on the Act's purpose of removing obstacles to the develop—.
ment of small power production facilities. . The exemption from certain provisions
of federal law, such as parts of the Federal Power Ac£ and the Public Utility
Holding Company Act, serves the Congressional goal of removing the extensive
scrutiny of organizational and financial details which accompanies governmental

regulation of power companies and acts as a substantial disincentive to alternative

“The scope of PURPA encompasses much more than the principles discussed in this
introduction.” Even the Title II sections which provide the jurisdictional ‘
authorities discussed herein apply to facilities other than hydro; e.g., cogenerators.
. For a complete discussion of PURPA's effects on small scale hydroelectric develop-
ment see FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL

SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law
Institute (second draft) (1979).

V§ 210 (e)(1) of PURPA.
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energy de_velopmerit.w The exemption from state law, however, meets an additional
concern. Without it, the states might have an argument to the effect that

the field of wholesale rate regulation has no longer been pre-empted and they
are therefofe free to step into the void created by the removal of exhaustive
federal involvement. Because this would have the effect of subjecting QF's

to precisely the kind of utility-type regﬁlation Congress sought to avoid, this
idea of pre-emption by exemption was utilized.

Although provisions exempting QF's from certain state and federal regulations
will only be implemented if FERC ''determines such exemption is necessary to encour-
age . . . small power production,"x a recent FERC Staff paper on this section
states: '"It is clear from the Conference Report that Congress intended the

Commission to make liberal use of its exemption authority."y

3. Federal Clean Water Act

A current example of this type of coordination between federal pre-emptive
authority and day-to-day administration by the states is found in the area of
water quality. Under the Federal Clean Water Act, authority has been conferred

upon appropriate state agencies to monitor and enforce various aspects of

water quality. Certain state agencies have also been designated to issue § 401

Wr ..the examinations of the level of rates which should apply to the purchase by

the utility of the . . . small power producer's power should not be burdened

by the same examination as are utility rate applications, but rather in a less
burdensome manner. The establishment of utility type regulations over them would

act as a significant disincentive to firms interested in . .. . small power production.'
Conference Manager's Report, accompanying § 210 of PURPA.

*§ 210 (d) (1) of PURPA.

ySTAFF PAPER DISCUSSING COMMISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI-
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT -OF 1978,
page 7; Docket No. RM79-55, Federal Energy Regulatory Commission, June 26, 1979.



.water quality certificates and § 402 ﬁoint source' permits. As in what is
éxpected to be the case with electric utility regulation under PURPA, in the
area of water quality, there is no dispute as to which soveréign's law appliés;
the federal law applies and is administered by a state agency. The federal
law gstablisﬁes a minimum standard for the states to implement. Consistent
with the law of pre-emption, a sfate may require a higher standard,z i.e.,

a standard which goes even further in carrying out the intent of Congress.

¢

C. The Practical Use of Pre—emption

The above discussion has detailed the legal use of the pre-emption doctrine.

The purpose of . this section is to describe the doctrine in practice.

The FERC prefers that a developer comply with appropriate state permits before

applying to it for a license. The preference is groundéd in two rationales.
First, the FERC 1is aware of the federal-state rglationship and the possible
political ramifications of totally ignoring state input. ‘Sécond, the FERC

must, in granting the license, make a determination that it is a project best
suited to the comprehensive development of the waterway. The state has an
interes£ in the use and development of its watercourses and its opinion of their
development is impoétant~to the FERC. Hence, the FERC values state input where
it is reasonable.aa Thus, the practical application of pre-emption dictates that

the hydroelectrié developer adhere to the state's legal and regulatory system.

ZSee Florida Lime and Avocado Growers Inc. v. Paul, 373 U.S. 132 (1963).

38ee F.P.C. v. Oregon, 349 U.S. 435 (1955).

~



With respect to PURPA, the federal agency, FERC, will establish the
guidelines for rates for sales and exchanges of power between electric
utilities and qualifying s%all hydroelectric projects and will prescribe
rules for exemptions from state and federal regulation. These.standards
and rules will be administered by state agencies, i.e., state public
utility commissions. Accordingly, the developer of a SSH prqject should
be aware of the FERC standards on rates and rules 6n exemptions and shpuld
know that he/she will be dealing directly with state agencieé. '

The regulatury systewm which Is preseully dn place with regard to élean
water will confront the déveloper at the state level. 1In most states, this
federally-conferred authority will be administered by an agency such as the
Department of Natural Resources. These agencies will require the developer
to meet certain water quality standards, set by the state and federal govern-
ment and will mandate that the SSH developer_obtain the requisite céftificate

and permit, as required by the Federal Clean Water Act.
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Flow Diagram of Regulation of
Small Dams in Massachuscetts

Project

I. Ownership

. — Does the developer have the legal right to use the flowing water?
- Does 'the developer own both banks of the waterway?
- Is the waterway navigable o1 non-navigable?

~y

11. 1f opavigable: If non-navigable:
State owns bed of waterway - Developer owns bed if he owne
and right to use of flowing both banks
water

ppeal tOeee—_. Waterway found.
State court non-navigable

ITI. Apply: to State legislature for
charter authorizing use of trust resources

approved denied

A 4

IV. Apply: for all relevant permits, variances and approvals vequired
by local by-laws '

V. Does the town have a local conservation commission?

YES -7 NO
- file written notice : - file written notice of intent
of intent with commission with board of selectmen or mayor

- file copies with DEQE

- notice

= public hearing

- determination of effect on wetlands
Protection Act (WPA) interests within
21.days. of hearing



VI.

xii

approve . © dmpose conditions dony commission fails '
: i - review by DEQE on DEQE's - DEQE will make deter-

initiative or upon re- mination if request

quest by devcloper, any made within 10 days.

party or ten residents - DEQE has 70 days tn
- request must be within issue order

10 days of commission

order

- DLEQCE has 70 days to issue
superseding order

Y
order Tasued order dssned
- developer records in - developer records
registry of deeds . in registry of deods

Wi.ll the project be located: upon the Conn., Westfield or Merrimack
Rivers or be upon any stream for which expenditures have been made
for clearancc, improvement or flood control or in any tide waters
helow high water mark or upon a great pond (chapter 91 license)?

YES v NO
~ apply to DEQE for chapter 91
Waterways License
- Has DEQE assumed jurisdictinn
pursuant to W.F.A.?
YES ' " NO :

-~ Draft license sent to ‘ - draft license sent to
developer, intervenors and developer and any inter-
any W.P.A. party vening party

C - Any'party may request hear- = any party may request
ing within 10 days ' hearing within 10 days

~ hearing issues limited to - hearing issues limited
questions of private prop- - to questions of private
erty rights and Public property rights and Public
Trust Violations not Trust Violations.
raised at W.P.A. hearir\x&\\.j E{//////»

' "License
approved \\\\\\\\\33 denied
L 4
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VIT. Will the dam be located upon o non-navigable river and involve cisk to
life or property in the event of breach or exceed onc square mile of
drainage or excecd 10 feet in height or dmpound more than one million

mallons of water (Mill Act)?

YES : . NO
~ file plans and specifications
with DEQE
- Mill Dam Permit

Appro&ed " Denfed

, . N
YII1. Will the developer apply to a state agency for a license, permit or
financial assistance (MEPA)?

YES NO
— file environmental notification form (ENF)
with Sec. of Executive Office of Environ-
mental Affairs (EORFA) no later than 10 days
after filing first application
- check exemptions in Appendix ¢ - MEDA —-exempt <2y
' - file copies of ENF with other agencies
- notice
- agency review of ENF
- comments
- Envivonmental Impact Report (EIR)
required -~ : > not tequired
- scoping by EOEA '
- prepare draft EIR challenge by public or
- notice other agency
- c¢irculation’
- comment N
-~ prepare final EIR /
- notice - required not required
- circulation ' ' :
- comment
- EOEA decision on project within
7 days of end of comment period
NV




IX.

X.

XI.

approved ——— challenge by agency——3 successful—3ydenied
or party

Ny

Determine effect on other state interests and apply for the appropriate

permits '

- fish ladder determination by DFWRV or DMF

— reclamation district approval

— permission of Mass. Historical Commission if dam will affect land-
mark or be located in an historiec district

- comply with DEM orders relating to wild and senic rivers and inland
or coastal wetlands '

— consideration by EOEA of coastal zone management effects

™~

« =
projecct pruject

approved denied

Is the project a corporation organized for the purpose of selling
electric energy?

YES NO
- Dam is a public utility ~ dam is not a public utility
- comply with D.P.U. regulations ‘
- rate regulation
- stock and bond issuance
regulation
- regulation of form of books
and accounts '
- file rate schedules with D.P.U.
- assessment ' J

Construction, Operation and Maintenance of Dam
— Comply with conditions of all permits and licenses
- fishways
— utilize Massachusetts Mill Act
— Obtain liability insurance for dam brcach
~ Massachusetts will apply a strict liability theory
for dam breach.
- Is project feasible under prevailing rates?
- If insurance unavailable, is project worth risk?




I. MASSACHUSETTS WATER LAW

A. Title to the Streambed and the Reasonable Use Doctrine

1. Use of the Streambed

The preliminary obstacle that any -developer must confront
.is ébtaining authority to utilize the bed and flowing w;ter to
a given river or stream. This necessarily inQolves a determina-
tion of: (1) o&nership of the streambed and the proéedure for
.obtaining either title or use; (2) existing constraints with
rcgard to the ucce of the water.

Title to the bed of a given stream turns upon a determina-
tion of whether the stream is 'navigable'" or 'non-navigable.™
If a stream is navigable, title to the bed is'held by the State-
in trust for the public.l The "trust' is created by the public
right to utilize these'streams as public highways for purposes
of pleasure, as well as commerce.2 Nayigable slreams may not
be imposed upon for other public useé, even by eminent domain
authority, unlesé’the alternative uses are specifically provided
for by legislative authority«.3

Navigable streams in Massachusetts are defined as those

, 4
streams which are subject to the ebb and flow of the tide. This

lArundel v. McCullock 10 Mass. 70-(1813); Woodbury v. Mun1c1pal
Council of Glouster, 318 Mass. 385, 61 N.E. 2d 647 (1945).

Arundel v. McCullock, supra.

Id.’

Ingraham v. Wilkinson, 21 Mass. (4 Pick.) 268 (1827); Attorney General v.
Woods, 108 Mass. 436 (1871).




was the definition employed under English Common Law; it has

subsequently been rejected by the great majority of states and

replaced by the '"mavigable in fact' doctrine. That doctriﬁe

essentially provides that rivers are "naviga£le" when they are

used, or susceptible te being used, as highways of commerce.5

The Massachusetts Supreme Judicial Court has incorporated the

"navigable in fact' doctrine into its common law by asserting

that wﬁile a river or stream may be nOn-néy;gable in law, it

may neverthcless be navigahle in fart and consequently oubjecet

to a public easement of passage. Use of the easement by the

public extends to purpuses for business, convenience or pleasure.7
The significance of a determination that a stream is naviga—

ble - distinctions of in law gnd in fact notwithstanding = 1is

that any right a developer may have with réspect to such stream

is subordinate to a supérior right of the public. A dam must

not seriously interfere with the "public easement ." Thése public

rights give rise to extensive regulation of navigable watérways

under both State and Federal law. Regulation by the Commonwealth

of Massachusetts will be discussed extensively in Part II of this

paper. |
Since any right the developer may have in a navigable'stream

is inferior to the public easement of passage, the right is sub-

ject to any improvement the State or Federal government may make

5

2The Daniel Ball, 77 U.S. (10 Wall.) 557 (1870).

6Ingraham v. Wilkinson, supra; Bosnan v. Gage,240 Mass.. 113, 183 N.E.

622 (1921).

Id.
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for purposes of navigation. The conscquences of such action
may indeed be harsh. Though an improvement might result in
substantial injury to the developer's ability to gencrate power,
8

he will be left without a remedy.

Ownership of the bed of a non-navigable stream is held

: S 9 . o
by the respective riparian owners. The line of a riparian
estate abutting a non-navigable stream extends to the middle
10
of the stream. The proprietor may convey his estate in the
bed of the river separately from the upland or, conversely, may
11

convey his upland estate separately from the bed. A riparian
proprietor on a non-navigable stream is presumed to hold title
. : 12
to the middle of the stream.

As previously noted, the developer is confronted with the
initial task of obtaining title or interest to a portion of a
streambed or permission for .its use. 1In cases involving naviga-
ble streams, the developer must look to the State for permission.
Apparently, the appropriate agency to contact in Massachusetts

. . . 13

is the Department of Environmmental Quality Engineering. As
noted earlier, any right to use the bed is subordinate to the

public easement of navigation.

In situations involving rivers or streams determined to be

8See, Richard R. Powell, The Law of Real Property, § 723 et seq. (1977).

9Knight v. Wilder, 56 Mass. (2 Cush.) 199 (1848).

2Commonweal.th v. Alger, 61 Mass. (7 Cush.) 53 (1851).

13Mass. Gen. Laws Ann. ch. 91 §§ 1; 2 (West 1969).



-4 -

non-navigable under Massachusetts law, the developer must ob-
tain right, title or interest to the bed from the proper ri-
parian owners. Certain states provide assistance to the developef
in this undertaking by providing him with the power of eminent
domain in the event that he is unable to reach a pgrchase agree-
ment with the riparian proprietors.l The power under Massﬁchu—
setts law, with respect‘tq privately owned hydroélectric conr
panies, is granted only for the purpose of laying transmission
lines.15 The devéioper may however, receivé the authority to
take by eminent domain from the Federal Energy Regulatory Com-
mission by shbwing a good faith, but unsuccessful.affort to

16
purchase.

The advantage of locating a LHH site on a non—navigabié
stream is ;hat the streém is not subject to the public easement
of navigation. A disadvantage is that it may occa;ionally be
&ifficult to locate the holder of the title to the bed. 1In
some inétances. the holder of the title to the bed may be an in-
dlvidual vlher Lhau the owner of abutting land: A dctermination
of where title is located involves time, effort and cost.' This
"search cost" 1s not a factor wlih respecl Lu uavigable streama.

When a dam site is located on a stream that is non-navigable

1%ee e.p., Ohio Rev. Code Ann. § 1723.01 (Page 1964).

15
Mass.. Gen. Laws Ann. ch. 164 § 72 (West 1972).

16,6 u.s.c. § 814 (1970).
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in law, but névigable in fact, both search costs and the
burden of the public easement of navigation affect the de-

veloper.

2. The Reasonable Use Theory
| Massachusetts follows the reasonable use theory of riparian
law. The theory constrains the extent to which a developer may
utilize the waters of a given stream inasmuch as his use must
not exceed a "feasonable use." The exercise of his right is
measured against the like right of other riparian owners along
the stream. .

A reasonable use is determined according to the size and
capacity of the stream.l7‘ Where an individual builds a dém
across a river and the dam is of a magnitude that is adapted cb
the size and caPacity of the stream and the quantity of the

- water flowing within it; the use constitutes a. reasonable one.
Reasonable use ié dependent upon the state of civilization, the
development of mechanical and ehgineering technology, climatic
cohditions, the customs of a particular neighborhood and the
other circumstances of each case.

The developer must ascertain whether the operation of a’
dam at a given site will constitute a "reasonablé,use" in rela-

tion to other riparian owners along the stream. The vagueness

17 amesit Power Co. v. Stearling Mills,158 Mass. 435, 33 N.E. 503 (1893).
18

Gould v. Boston Duck Co. ,79 Mass. (13 Gray) 442 (1859).

195t ratton v. Mount Herman Boy's School 216 Mass. 83, 103 N.E. 87 (1913).
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of the theory and the uncertainty that it engenders may under-
standably be a cause for concern to the developer. However,
it must be recalled that 'reasonable use' clearly incorporétes
the use of a stream for the generation of powér.20 In addition,
in order. for any action to be maintained, a plaintiff must show
not only an unreasonable use, but also actual damages.2 In
other words, another riparian owner, in attempting to either
obtain damages or prevent the developer's continued operation
of his facility, must demonstrate to a court that the developer's
use was unreasonable ggg that he, the riparian proprietor, was
actually harwmed by the use.

The developer is also provided some assistance in this

gray area of law from the Mill Dam Act which is discussed below.

B. The Mill Dam Act - Modificationlof the Common Law
The common law permitted a riparian propriefor to erect a
dam and create a pond for mill purposes if he owned both éides
of a stream, or if he owned one side and obtained the consent
of the proprietor on the other side. 1If, however, Lhe riparvian
proprietor overflowed the lands of others or interfered with
the opefation‘ot existing dams, his dam might be adjudged a

nuisance and subject to damages and/or abatement.22 Since the

2OGOUId v. Boston Duck Co. ,supra.

21Elliot v. Fitchburg Railroad Co. ,64 Mass (10 Cush.) 191 (1852).

22
See e.g., Hodges v. Raymond 9 Mass. (9 Tyng) 316 (1813); Bigelow V.
Newhall 27 Mass. (10 Pick.) 348 (1830). :
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operation of mills was essential to community life during
the colonial period, a number of state legislatureé passed
acts to permit millers to overflow upstream lands. These laws
become known as the "Mill Dam Acts." The lMassachusetts version
of the Act is still in effect today.23

Under the Mill Dam Act a pérson may erect and maintain a
watermill and dam to raise water for working it across any non-
navigable stream in the Commonwealth.24 The Massachusetts
courts have determined that the Act applies to dams which are
used for the generation of electric power.25

An owner or occupier of land whose land is overflowed or
substantially damaged as a result of the erection of a mill dam
may, within three (3)‘years from the date of the damage, bring
a civil action in the county superior court to obtain compensa-
tion.26 The action is tried by a jury.27 If the jury finds
that the plaintiff has suffered injury, it must assess the
amount of damages taking into account any damage caused by the
dam to other land owned by the plaintiff as well as the damage

caused to the overflowed land.28 'This amount must then. be‘reduced

23Masq. Gen. Laws Ann. ch. 253 § 1 et seq.. (West) (1959)

2414, 5 1.

25Duncan v. Northeast Power Co., 225 Mass. 155, 113 N.E. 781 (1916).
26

Mass. Gen.Laws Ann. ch. 253 § 4 (West Cum. Supp. 1978-1979).

2714. § 7.

2814. § 8.
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by any benefit conferréd on the plaintiff's iand as a result
of the'flowage.29 For example, the value of land may in-
crease due to the fact that recreational uses are enhanced.

The damage provision under the Mill Dam Act provides the
exclusive remedy available to an individual whose land is over-
flowed by a mill dam.30 It replaces those remedies that were °
available at common law.3l

Any amount paid to a landowner as compensation for over-
fluow is payable eliher annually or in gross at the election of

- N )

" the owner.32 Any owner entitled to receive compensation holds
a lien on the mill owners mill, dam, appurtenances and lénd;33
In addition to'any action for. damages, a plaintiff may
allege that -a given dam is raised to an unreasoqable height
or that it is unreasonably maintained. The jury, if finding
for thé plaintiff, must determine how much the dam should be
lowered or whether it shall be 1eft open.34

Uﬁder the Mill Act, a dam may not be erected to the injury
of another mill lawfully existing abave or below it on the came

stream, nor to the injury of a mill site on the same stream on

which a mill dam has been lawfully erected and used.35 A mill dam

2914.
3014, § 19 (1959).

. 31Fiske v. Framingham Manufacturing Co, 29 Mass. (12 Pick.) 70 (1831).
32

Mass. Gen. Laws Ann . ch. 253 §§ 10-13 (West Cum. Supp. 1978-1979).
33

Id. § 14.
3414, 5 9.

5 :
3 1d. § 2 (1959).
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must not injure a mill site which has been occupied by the
owner only if the owner completes and puts into operation a
mill within a reasonable time after occupation.36 The effect
of this provision is to significantly modify the common law.

As previously noted, under the common law a riparian pro-
prietor éould erect a dam for water power purposes. Such‘use
had to be reasonable in relation to the other riparian proprietors
who enjoyed a similar right. An enforcemeﬁt by the other
riparian proprietors of their commonllaw right to erect a mill
dam would often make it impossible for any of them to utilize
the water for power purposes in an effective and profitable
manner. The Mill Act was intended to alleviéte this situation
and provide a solution where the common law could not.

Tﬁe Mill Act has replaced common law riparian doctrine with
a rule that states priority of appropriation gives the better

37
right. The effect of this rule is to provide for the efficient

. utilization of a stream for power  purposes. The rule prescribed

by the statute calls for an actual appropriation of the site
by an individual who intends to use it for the development of
water power, followed by a completion of the work and the actual

38 4
use of the water within a reasonable time. The Act removed a

3614,

37Otis v. Ludlow Manufacturing Co. 95 Mass. (13 Allen) 10 (1866).

3814.
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significant disincentive to the development of water powerﬁ

By appropriating land for a mill site, and erecting a dam within
a reasonable time, a developer would know that he had acquired

a right to use water power that would not be substantially
diminished by the erection of other dams. This added security
made the development of water power more economically attractive
to entrepreneurs with the consequence that they were more willing
to invest théir time and energy into its utilization.

The MI11 Daw Acl, wlith respect Lu the use of mills, Le=
sembles a theory of water law utilized by a number of Western
stares. The theonry is the prior appropriation doctrine. The
doctrine stands in contrast to riparianism and "reasonable use."
Prior appropriation essentially provides that the right to the
use of water belongs to the individual who first appropriates it.
This obtains regardleés of the location of his land. The effect
of the doctrine has been to bring about the efficient use of a
precious commodity in many arid Western states - water. While
water is readily available in the Commonwealth of Massachusetts,
the Mill Dam Act has assisted in causing the most efficient use
of another precious commodity - the power that can be derived
from water. By so-doing, it contributed signifiéantly to the
industrial development of the Commonwealth;

The state courts in Massachusetts have determined that the
qill Dam Act does not involve a taking of land under eminent domain

39 ‘
authority. This means that the owner of the mill dam gains no

39 .
Storm v. Manchaug Co., 95 Mass. (13 Allen) 10 (1866).
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easement.or title in or over upper land. He obtains rather,
a mere right to flow.40 The earlier cases were not consistent
in characterizing the nature of fhe aétion under the Mill Dam
Act. For example, one State Court Justice claimed that flowage
under the Mill Act was a proper éxercise of eminent domain
authority in one <:ase,4l and then three (3) years later asserted
that eminent domain was not at issue under the Act.az. Iﬁ
another decision, the court utilized language alluding to a
taking of land when the damages were paid in gross.ag In any
event, the later cases have consistently held thét-a taking
'of>land is not involved.44
The constitutionality of the Mill Dam Act has not gone
unchallenged. It has been alleged that the ‘Act does indeed
involve a taking of land and that the damages provided are in-
adequate. Therefore, the argument goes, the Act is violative

of the fifth amendment to the United States Constitution. In

45
Otis v. Ludlow Manufacturing Co. the Massachusetts court held

that the argument could not be sustained and found the Act valid
as a proper exercise of the state police power to regulate for
the public health, safety and welfare. It noted that the legis~

lature acted in the best interest of both the public and the

4014,

41Chase v. Sutton Manufacturing Co. 58 Mass (4 Cush.) 152 (1848).

42Murdock v. .Stickney 62 Mass. (8 Cush.) 113 (1851).
43Lowell v. Boston 111 Mass. 454 (1873).

44See e.g,’Dickinson v. New England Power Co., 257 Mass. 108, 153 N.E. 458
(1926). '’ |

45. Supra, note 37.
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affected propérty owners by attempting to resolve conflicting
rights with regard to the use of streams.

The decision was appealed to the U.S. Supreme Court.46
The Act was upheld in an opinion by Justice Holmes. The rationzle
of the Court in that case and its characterization of the action
under the Mill Act is importént in uﬁderstanding the basis for
that affirmance.

The Court initially noted that the liability of streams
to the kind of appruprlatlon aud use under the Act Ead become
so familiar in New England as to virtually constitute "an inci-
dent into the nature of properly in streams as there understood.”

The Court went on to assert however, that the liability of
upper land to be flowed was not a liability to be suffered with-
out payment and proceeded to scrutinize the adequacy of the com-
pensation under the Act.

The Court found it significant to first examine what the
upper riparian had lost by the construction of a dam. It noted
that undég the State Court construction of the Act, no title or
easement had been gained to the upper land by flowage. There
existed no right to have the water remain on the land; an upper
riparian could dike the water out. The right was one of flowage.
The Court commented that when title is '"taken' the whole value

of the title must be paid for although a considerable use may

4

6201 u.s. 140, (1905).

4714. 201 U.s. at 152.
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remain with the aggrieved party. Justice Holmes asserted that.
the Mill Act seemed to present the converse case. Since no
title is taken, a dam owner need only pay for the harm actually
done from time to time. Under this characterization, the Court
aéserted that "less elaborate provisions might be justified then
could be‘éustained when title is lost:f"48 The Court was careful
to indicate that the security for payment under the Act, i.e.,
the dam, appurtenances and the mill owner's land, seemed adequate.
It also found persuasive the fact that the Massachusetts courts
appeared willing to permit the utilization of equity proceedings
to restrain the further use of the dam and, if necessary,‘order
its rémoval in the event that legal remedies proved ineffectual.49
The Court discerned, in its words, ''a graver doubt'" raised
by another4argumen;.50 It expressed coﬁcern regarding cértain
aspects of the particular facts of the case before it. Thé
plaintiff in gﬁii acquired property on a stream, built a mill dam
and had begun to operate it. The defendant built a dam below
plaintiff's land at a later point in time. The backflow created
by defendant's dam sﬁbstantially diminished the ability of fhe
plaintiff's dam to generate power. The State court determined that

since the defendant had appropriated a part of the stream for the-

48Id. at 153.

4914, at 153 citing to Breckett v. Haverhill Aqueduct Co.,'142 Mass.
394, 8 N.E. 119 (1886).

50
Id. at 155.

.
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purpose of constructing a mill dam, and did in fact construct
the dam within a reasonable time, the better right under the
Mill Dam Act was with the defendant and the court refused to
order abatement of-the dam.Sl

The Supreme Court expressed concern with regard to the
lack of.notice involved and the fact that an upper riparian
might be deprived of using the land as he desires. The Court
went on to assert: ''Because the plaintiff was too late .to
prohihit the defendant's dam, it does not follow that it may
nét be entitled to all the damages which it sufferé when the
flowing takes plac.e."-52 (emphasis added).

In affirming the State Court decision, Justice Holmes
noted that the "'state court has confined itself to a general
declaratioﬁ that the act is valid and haé not expressed itself
definitely upon these péints. Yet, our opinion on the consti-
tutional question may dep‘end‘upon its interpretation of the
statute in a case which could not be brought here." >3

The constitutionality of the Mill Act may still be open
to question. ‘It was significant to the Supreme Court in Otis
that the state court maintaiﬁed that no easement or title of any
kind was gained over the upper land. Later Massachusetts cases

contain dicta referring to the right to flow as in the "nature

51
186 Mass. Gen.Laws 89, 93 (1904).

52
Supra note 46, 201 U.S. at 155.

314,
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of an easement."5 It appears from the Otis rationale that
the more the right under a Mill Act takes on the color of an
ea;ement, the more it begins to resemble a takiné. Under Otis
the Act appeared to be saved because of the following reasons:
1. No title or easement had been gained by the
dam owner. His right extended merely to back-
flow and did not include a right that wéter should
be kept on an upper riparian's land.
2. A provision for damages for the harm actually
caused to a riparian was includéd in the Act.
Adequate security for a damage claim was pro-
vided by .1lien on the -dam, appurtenances and
tﬁe miller's land.
3. A riparian proprietor had recourse in a court
of equity in the event that his remedy at law
provgd inadequate. |
4. State court construction of the Act had not in-
dicated that a given riparian proprietor had been
deprived of any damages to which he was entitled.
The contingent ﬁature of this last element was emphasized
by the Court. The gontinded validity of the Act depended upon
state court construction that provided an injured riparian all

the daﬁages that he suffered.

See,e.g., Dickinson v. New England Power Co., supra note 44
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The constitutionality of the Mill Act was again affirmed

by the State Court in Dickinson v. New England Power Co.”” An

appeal to the Supreme Court from that decision was denied.

If it is determined at some point in the future that the
Mill Act does indeed involve a "téking" of private land, the
cost to a developer for his project will significantly rise.
The common law remedies will again apply with all the negative
consequences that that implies. A Drivéte developer who intends
to generate power for strictly priv;te-purposes will not be en-
titled to obtain eminent domain authority from the legislature

since the extraordinary power may be invoked only for a public

- purpose. He is then faced with two alternatives: he may con-

struct a run of the river dam or, if he wishes to impound water,

he may purchase the necessary land from upper ripérian owners.

This second alternative may involve substantial "hold-out" problems.
In other words, the upper riparian proprietor, in realizing the
developer's intent, may "hold-out'" for a price substantially above
the true value of the land.'

In the event that the eminent domain authority is conferred
upon a developer (for example, a public utility), hecause it is
invested with a sufficient public purpose, costs will still rise
significantly. He will be required to pay compensation for the
value of the land he overflows, rather than mere damages for the
harm actually caused.

The continued copstitutibnality of the Mill Act will depend

upon two factors:
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a.‘Athe continued viability of Otis;
b. State court construction of the Mill Acf
that carefully adheresAto the rationale
of Otis as laid out by Justice Holmes.
Anothef argument may prove somewhat supportive of the Mill
Act. 1In Otis, the Court notea that the liability under the Mili
Act had beéome so familiar in'ﬁew England as to nearly constitute
an "incident into the nature of broperty in streams as there uncer-

d."56 IL way be argued that seventy (70) years later this_

stoo
incidence of property ownership has become even more firmly es-
.tablished.

The right to flow which is obtained undep the Mill Act, i.e.
the "mill privilege" may be lost.by abandonment.57 It has been
determined, however, that non-use of the mill priVilege for a
period as iong,as twenty (20) years does not constitute an aban-
donment unle;s accompanied by some decided and unequivocal acts
by the owner which afe inconsistent with the continued existence
of the right and which show an intent to abandon.58

One .state case found abandonment when the ﬂolder of the

4pfivilege expressly declared that it was no longef his intention
to keep up his mill, did some corresponding acts, such as remov-

ing the mill and- dam, anddserved notice of his intent to abandon

6 .
Otis v. Ludlow Manufacturing Co., supra, note 46, 201 U.S. at 152.

57Mass. Gen.Laws Ann. ch. 253 § 2 (West 1959).
58

Eddy v. Chase, 140 Mass. 471, 5 N.E. 306 (1886).
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upon those whose lands he had overflowed.
C. Great Ponds
Under the Colonial Ordinance of 1641-47 all "great ponds" which
were not appropriated to private persons before adoption of that

60

Ordinance, were made public. Great ponds are defined as those ponds
which are more than ten (10) acres.61 ‘The Commonwealth holds the
title to the soil underlying great ponds and has the right to regulate
the uses to which such ponds may be put for the public good.62

The determination of whether a body of water is a great pond de-
pends upon the natural formation of the land.63 Once it is establish-
ed that a pond is indeed a great pond, public rights obtainj and if
the pond is subsequently enlarged by impoundment, these public rights
exteﬁa to the entire pond as enlarged.64 The public rights regard-
ing great ponds include fishing, fowling, boating, bathing, skating
or riding upon the ice.651n.1869 the Massachusetts legislature re-
linquished the public right of fishing in great ponds with less than
twenty (20) acres,'if the eﬁtire shoreline is in private ownership.

: 66
The statiite did not affect the other public rights in a great pond.

59 A
French v. Braintree Manufacturing Company, 40 Mass. (23 Pick.) 216 (1839).

60
Inhabitants of West Roxbury v. Stoddard, 89 Mass. (7 Allen) 158 (1863).
61
Id.
62Wattupa Reservoir Co. v. City of Fall River, 147 Mass. 548, 18 N.E. 465
(1888) .
63 : .
Commonwealth v. Tiffany, 119 Mass. 300 (1876).
64 ' ‘

Id.

5Inhabitants of West Roxbury v. Stoddard, supra, note €0.
66

Mass. Gen.Laws Ann. ch. 131 § 1 (West 1974).
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The extensive authority of the State regardihg the use of great
ponds, may create considerable difficulty for the developer.

Wattupa Reservoir Co. v. City of Fall River is illustrative

of the problem.67 The plaintiff tompany in that case had erected
~ dams on an outlet of'a great pond for the purpose of generating

power. The City of Fall River was subsequen;ly authorized by the
Massachusetts General Court to draw water from the pond in order to
serve the domestic needs of its inhabitants. The company was injured
by the loss of water and head that resulted and sought an injunction
against the city. The court ruled that éince the State held title
to the great pond and could regulate its use, éhe legislature could
properly allow the city to appropriate water for its inhabitants.
The court denied the plaintiff's injunction and a claim for damages.
Damages were inappropriate inasmuch as the company had no private
right with respect to the waters of the pond.68

The plaintiff company later prevailed by alleging additional
facts. In an opinion by Justice Holmes, the court held that the

great pond in issue had been appropriated to the plaintiff's predecessor

in title in his individual, private capacity prior to the incorporation

of the Ordinance into the common law of the Commonwealth.69 Consequently,

67 ' ‘
147 Mass. 548, 18 N.E. 465 (1888).

681d. v

695ee, Watuppa Reservoir Co. v. City of Fall River 154 Mass. 305, 28 N.E.
. 257 (1891). -



- 20 -

the plaintiff company did in fact have a private interest with re-
spect to the poﬁd in issuc;
If an individual obtains a license from the State to erect a
70 ,

dam on an outlet of a great pond, and the water of the pond is
raised, he may not subsequently lower the water unless he obtains
- ’ o 71
approval from the Department of Environmental Management. The
requirement does not apply if the body of water is used for one of
the following purposes:

a. agriculture

b. wmanufacturing

C. mercantile

d. dirrigation

€. insect control 72 -

f. public water supply

It is not certain whether LHH would be generally exempt under the

manufacturing category.

D. Massachusetts Public Trust and Citizen Participation
Article XCVII (97) of the Massachusetts Constitution provides
that "the people shall have the right to clean air and water,'freé—
dom from excessive and unnecessary noise and the natural and scenic,
historic.and esthetic qualities of their environme;nt."73 This pro-
vision has been construéd to apply to virtually all aspects of.the
natural environment and historic resources ofbthe State.74
The General Court is authorized to enact legislation for
70 -
See,Mass. Gen.Laws Ann. ch. 91 § 13 (West Cum. Supp. 1978-1979).
7¥ig; §‘19A (Supp. 1978). |
7219;

73MASS. CONST. art. 97.

74Mass. Att'y. Gen. Op. no. 72/73 - 45 (June 6, 1973).
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protecting the rights provided for in the amendment.75 From this
provision it appears that the Amendment is not self-enacting.

Proéerties held in trust by the State for use by the public
warraﬁt sighificant.conSideratioﬁ by the developer. These proper-
ties tﬁatvwould appear tq be of pgrticular concern include:, park-
lands, historic sites, great ponds and navigable waters.

While there is no general prohibition in Massachusétts against
the disposition of trust properties, lands devoted to one public
use cannot be diverted to another inconsistent public use without
- 76
plain and explicit legislation authorizing the diversion.

The State Constitution requires a two-thirds (2/3) vote of each
branch of the General Court when land held for one public purpose
is to be used for anothe; public pu‘rpose.77 This restriction on
the State's 1egisiative arm shouid serve to illustrate the importance
of the public rights involved with respect to such uses.

The Massachusefts Citizen Suit statute provides that any ten (10)
persons domiciled within the State may bring suit to enjoin any activ-

ity causing damage to the environment. The action is to be brought

in the county superior court. "Damage" must result from the violationm

75 : ' ’
MASS. CONST. art. 97.

76Higginson v. Treasurer of Boston,212 Mass. 583, 91 N.E. 523 (1912).

,77MASS CONST.. art. 97.

788ee,generallyDawson_and'Mdeegqr; Environmental Law, MaSS-‘Continu—
ing Legal Ed. - New England Law Institute, 1978.

7 .
9Mass. Gen.Laws -Ann. ch. 214 § 7A (WestCum. Supp. 1978-1979).
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of some statute, ordinance, by~law or regulation which has as its
purpose the prevention or minimization of adverse effects to the en-
vironment.80 The numbef of legislative enactmeﬂts and administrative
rules which satisfy this "restriction'" is myriad. Part II of the
bresent paper will provide some indication of the extensiveness of
laws that have as their object the minimization of adverse effects
upon the environment. While the statute serves an important social
function in that an additional check on those activities which might
damage the environment is provided, the developer may'be subjected
to additional delay as the result of such suits. The further conse-
quence is that he suffers an additional cost. The developer is likély

} !
to have already experienced considerable delay under agency procedures
which are designed to serve the same objectives as the Citizen Suit

82

statute.

In addition to the Citizen Suit statute, ten (10) persons may
intervene in any adjudicatory}proéeeding invwhich damage to the en-
vironment is or may be in issue.8 "Damage'" is defined in the same
manner as it is in the Citizen Suit statute.83 It is significant to
note that the authority to intervene is not limited to persons domiciled

within the State, as in the case under the Citizen Suit statute, but

extends merely to ten (10) persons?4 It would appear that ten (10)

1d.

81See,e.g.,Massachusetts Environmental Policy Act Regulations 108 Mass. Reg. 15.

82Mass. Gen.Laws Ann. ch. 30(A) § 10A (We%t Cum. Supp. 1978 - 1979).

83Mass. Gen. Laws Ann., supra note 79,

84Mass. Gen.Laws Ann. ch. 30(A) § 10A (West Cum. Supp. 1978 - 1979).
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persons from a different state could legitimately intervene.

The right to intervene is limited to "adjudicatory proceedings."
An adjudicatory proceeding is defined under the provisions in which
the right to in;erVene is conferred, as "a proceeding before an
agency in which the legal rights, duties or privileges of specifi-
cally named persons are . . . to be determined . . 85

An example which is pertinent with respect td‘a developer is
the agency hearing provided under the Waterways license procedure.86
If a hearing is requested regarding the issuance of that license,
ten (10) persons may intervene. Oﬁce again the'developer may ex-—

perience considerable delay.

E. Liability for Dam Breach

In Massachusetts, a defendant is strictly liable for the breach
of 'his dam.87 The plaintiff in that case séught recovery for property
damage caused by the escape of water stored behind the defendant's
upstream dam. The defendant claimed that ﬁassachusetts did not
recognize strict 1liability; the court disagreed and held that
strict liability‘ﬁas a recognized cause of action in the common-
wealth, where a dangerous instrumentality escapes from the.land
of the defendapt onto the land of another, cau;ing injury or damage.

The elements of the plaintiff's case are:

8514. § 1.

86Mass. Gen. Laws Ann. ch 91 §1 et seq. (West 1969). See discussion
Part II (A)(2) this paper.

87¢1ark-Aiken Co. V. Cromwell-Wright, 367 Mass. 70, 323 N.E. 2nd 876 (1975).
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(1) .that the defendant carried on an activity
for its own benefit;
(2) that the activity was dangerous and created
a risk 6f harm to the plaintiff; -
(3) that the danger created, in fact, ensued; and,
(4) that tﬁe plaintiff was damaged by the danger.
Strict liability is not always as absolute as its title may im—
ply. A defendant can avoid liability by showing that the escape

was caused by an act of God,88

89

person.

or the intervening act of a third

Under the theory of strict liablilicy, the owner of a dam 1s
liable for_all foreseeable damages without regard to any fault on
his part. This theory of Iiability consti;utes a significant ob-
stacle to the development of LHH since the risk of ownership is
substantially increased. In addition, strict liability theory may
make it considerably more difficult for the developer to obtain

insurance coverage-

88 gee, Bratton v. Rudnick, 283 Mass. 556, 186 N.E. 669 (1933) (plaintiff
not entitled to recover from dam owner, where break was caused in a
storm with a rainfall twice as great as any available records disclosed;
such a rainfall is vis major).

89 See, Kaufman v. Boston Dye House, Inc., 280 Mass. 161, 182 N.E. 297
(1932) (where a stranger ignites a flammable substance which has been
allowed to escape from the defendant's premises).

N
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IT. LICENSING, PERMITTING AND REVIEW PROCEDURES

A. Relevant Licensing and Permitting Procedures

1. Wetlands Protection Act - Order of Conditions
The provisions of the Massachusetts Wetlands Protection Act.
extend to any activity that may "alter" any bank, estuary, creel,
. 90 " " . . .
river, stream or pond. The term "alter", as defined within regi-
lations promulgated under the Act, includes virtually every effec:
91 R
of development. Consequently, the Act clearly applies to LHH
development.
The developer must file a written Notice of Intent with the
local conservation commission of the city or town in which the
. - 92 < ) .
proposed development is to occur. Local conservation commissicns
may be created by a city or town for the purpose of promoting and
developing its natural resources and protecting its watershed
93 . s o
~areas. If a conservation commission has not been created withirn
a given town or city, the developer must file his Notice of Intent
' ' ' 94
with the board of.selectmen or mayor, vhichever is applicable.
The Notice of Intent may not be filed until all relevant per-
mits, variances and approvals required by local by-law have been
i 95 e .
applied for. It is incumbent upon the developer to determine

these. The requirement extends only to those permits, variances

or approvals which are obtainable at the time of submitting the

0
g Mass. Gen.Laws'Ann. ch. 131 § 40 (West (Cum. Supp. 1978 - 1979).

91117 Mass. Reg. 10 § 2.3.

92Mass. Gen.Laws Ann. ch. 131 § 40 (West Cum. Supp. 1978 - 1979).

9314. ch. 40 § 8cC.

%414. ch. 131 § 40.

914,
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Notice of Intent.96

.

A complete filing for purposes of the Wetlands Protection

Act includes the following:

97
a. a complered Notice of Intent including plans.

Plans are defined as any engineering drawings
and data deemed necessary for regulating the
proposed activity.g8 The following items are
rgcommended:

1. Locus map;
ii. An 8 1/2 % 11 cut-out of a U.S
Geological Survey Quadrangle Sheet show-
ing the location of the proposed activity;
iii. A1l the names of the nearest roads and streets;
iv. An outline of the watershed areas related
to the activity; ’ 99
v. Water Quality Classifications.

The regulations also offer a significant number of

100
suggestions regarding engineer drawings.

101
b. A completed Environmental Data Form. This

form is to describe, among other things, the
soil, surface water, ground cover and ground
water of the area in addition to the impact of

102
the proposed action and alternatives.

96
1d. 4 : \

7
9 177 Mass. Reg. 10 § 5.5.

98
Id. § 2.32.

99Id § 4.1 See -also Massachusetts Clean Water Act Mass. Gen. Law Ann.
ch. 21 §§ 26-53 (West 1973)
1 0177 Mass. Reg. 10 § 4.2.
lOlId.

10214, § 99,
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103
c. A twenty-five dollar ($25.00) filing fee.

The Notice of Intent must be sent by certified mail to the
local conservation commission, board of selectmen, or mayor (here-
inafter reference to commission is to be construed as referring to
all three entities). in addition, copies of all filed material must
be sent to the Department of Environmental Quality Engineering (here-
inafter DEQE).

"Within twen£y-one (21) dayé of receipt of the Notice of Intent
and accompanying materials, the commission is to hold a public hear-

104 , ‘
ing. Notice of the time and place of the public hearing must be
published in a newspaper of general circulation in the city or town

105
where the activity is proposed. The expense of this general

notice is borne‘by the developer.106
The conservation commiséion'must determine whether the area
in which the proposed site is located is "significant" to one of
the interests of the Wetlands Protection Act (hereinafter W.P.A.),107
The interests of the W.P.A. include the following:
a. public or private wate% supply;
b. groqnd water supply;

¢. flood control;

d. storm damage prevention;

10314, § s.5.

. lOaMass.,Gen. Laws Ann. ch. 131 § 40 (West Cum.Supp. 1978 - 1979).



e. pollution prevention;

f. protection of lands containing shellfish;

108
g. protection of fisheries.

The term "significant'" is defined as the standard which the
conservation commission is to use in determining whether an are:z
subject to the provisions of the W.P.A. plays a role in the pro-

. . 109 . .
tection of one of the interests of the Act. Certain areas are
presumed to be significant. For example, anadromous/catadromous
fish runs are presumed to be significant to the protection of marine

. 110
fisheries.
The commission is to make a determination within twenty-one

, 111
(21) days after the public hearing. If it finds that the LHH

project is to occur in an area which is significant to one or more

of the interests of the Act, it is to impose conditions that will
_ 112
provide for the protection of those interests. " The conditions
are to be incorporated within a written order which is submitted
113 . s . s

to the developer. If the commission determines that the proposed
project does not require the imposition of conditions, 1t 1 to
notify the developer within twenty-one (21) days after the public

114
hearing.

109

110

1d.

111

177 Mass. Reg. 10 § 2.42.

§ 35.

Mass. Gen. Laws Ann. ch. 131 § 40 (West Cum. Supp. 1978 - 1979).
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DEQE is authorized to make determinations and impose
conditions in the event that a local conservation commission
o 115 o o . ~ '
fails to act. In addition, conditions imposed by order of

) ] 116
a local commission are reviewable by DEQE. Appeal may be
taken by.the developer, any person aggrieved, any owner of land
abutting the proposed LHH site, or any ten (10) residents of

117 DEQE

the city or town in which the proposed site is located.
i . AP 118
may also review orders upon its own initiative. A request for or
initiation of review must be made within ten (10) days after a
. . [] 119 . - .
commission's order. In the event that the commission fails to
act, a request or initiation must be made within ten (10) days
after the prescribed time for action has elapsed, i.e., twenty-
one (21) days for a public hearing and twenty-one (21) days for
a determination.120
The DEQE must make a determination with respeét to any re-
quest properly submitted to it. It has seventy (70) days in which
to issue an order of conditions which will provide for the pro-
tection of the interests of the Act. An order issued by DEQE

: 121
supersedes any order of the conservation commission.
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The developer may not begin work until he records the final
order with the Registry of Deeds for the district in which the
122 '

LHE site is located. N

2. Chapter Ninety-One Waterways License

The DEQE is authorized to license and prescribe the terms for
the construction or extension of any dam within the following areas:
a. certain parts of the Connecticut, Westfield
123
and Merrimack Rivers;
b. any river or stream within the Commonwealth
for which federal, state or municipal expendi-
tures have heen made for stream clearance,
channel improvement, or flood control and
. 124
prevention work;
c. 1in or over tide waters below the high water
mark. Any dam within this category may not
extend beyond the line of riparian ownership
- 125
unless approved by the Governor and Council;
d. over or upon any grcat pond or one of its ocutlets.
As in (c) above, any dam falling within this
category may not cxtend beyond the line of
riparian ownership unless approved by the

26
Governor and Council.1

22
%14, 974y,

123 ‘
Id. ch. 91 § 12 (1969).

12414, 5 12 .

125Id. § 14 (West Cum. Sypp. 1978 - 1679).

126
Id. § 13 (1968).
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17 the developer's proposed site falls within any of the
above areas, he must apply to DEQElfor a chépier ninety-one
waterways license. The license request is processed only after
receipt of the follo&ing:

a. An Order of Conditions (as issued under W.P.A.);

b. Plans drawn in accordance with DEQE Rules and
Regulations. The plans must include, among other
things, the following:

i.' a general description of the proposed dam;
ii. the extent and method of construction;
iii. sufficient data to determine the amount
of solid filling to be placed in tidewater;
. 127

c. The applicable petition form.

Upon receipt of the application from a developer, DEQE con-
ducts a preliminary evaluation to determine whether supplemental
information is required.128 The DEQE will notify the applicant
regarding any information which is necessary to complete the appli-
cation. If the devéloper submits a statement that the application
is complete, DEQE will rule on the application as submitted.'1 Re-
view of the application by DEQE takes into consideration all foﬁts
of damage or impairment to the environment and the measures taken

by the developer to minimize adverse impacts. DEQE consideration

includes, among other things, any effects upon the following:

127q
See, The Commonwealth of Massachusetts, Department of Environmental Ouality

Engineering, Division of Land and Water Use (Waterways), License Application, Rules

and Regulations. See also Mass. Gen. Laws Ann. ch. 131 40 (W -
regarding DLQE superseding Order of Conditions. S (fest Supp. 1978 - 1979)

128ya6s. Reg. 98 § 6.2.

12914, 5§ 6.3.



a. bodies of water;

b. underground water;

d. seashore; dunes;
e. marine resources;
f. wetlands;
130
g. park or historic districts.

DEQE will give notice of the license application in the En-

vironmental Monitor for any project not categorically excluded

under Appendix € of the Massachusetts Environmental Protection
31 o . ’ | .
Act. Notice is alec given to the aldermen, celectmen or city
‘ 132
council of the municipality in which the proposed site is located.
The notice must contain at least the following information:
a. the name and address of the developer;
b. a brief description of the project:
" ¢. an address where complete plans are available
for public review;
d. a statemeul Lhal' auny persoun may submit wirilLen
comments to DEQE within thirty (30) day(s;
e. a statewent that any aggrieved person or ten (10)
citizen groups may petition to intervene within

133
thirty (30) days.

13OSee Department of Environmental Quality Engineering, Internal Rules

and Regulations no. 4-8, n.d.
115 Mass. Reg. 98 § 6.5. See discussion, this paper, Part II1 (B).

132715 Mass. Reg. 98 § 6.5.
133,



If DEQE has not assumed jurisdiction over a project pursuant

: : 134
to the Wetlands Protection Act, the following applies:

a. A draft waterways license is sent to the

developer and any party who has petitioned to
135

intervene. The draft license is an unsigned

copy of the requested license.

b. Within ten (10) days after the issuance of the
draft license, any pafty'may request a hearing
by certified mail.

c. The issues that may be raised at the requested
hearing are limited to those pertaining to the
private property rights of the applicant and -any

- . . . 136
alleged violations of the Public Trust.
If DEQE has assumed jurisdiction over the project pursuant
. 137 .
to the Wetlands Protection Act, the following applies:
a. The draft license is sent to the developer, any
intervening bérty and any party to ‘the proceeding
138
under the W.P.A.
b. Within ten (10) days after the issuance of the

draft license, any barty may request a hearing

by certified mail.

Mass. Gen.Laws Ann. ch. 131 ‘§ 40 (West Cum. Supp. 1978 - 1979).

115 Mass. Reg. 98 § 9 See discussion p.. 22 supra.

6See,discussion P. 20 et seq., supra.

137Mass. Gen.Laws .Ann. ch. 131 § 40 (West Cum. Supp. 1978 - 1979).

See, Part II (A) supra.
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c. The issues that may be raised at the requested
hearings, are limited to those relating to the
private préperty rights of the developer and alleged
violations of the Public Trust.

The following limitations apply to this situation:

i. The issues‘may not have been raised at a
W.P.A. hearing, and,

ii. 1If a éuperseding order by DEQE has,Become
final or no édjudicatory hearing was requested
pursuant to W.P.A., a hearing will not be
érovided.l39

After a license has been obtained under this chapter, a devel-

oper must record it in the appropriate Registry of Deede within one

(1) year or it becomes null and'vo:l.d.ll‘0 In addition, the work

authorized by the license must be completed within a five (5) year

period. If the project is not‘completed within this time frame, only
141

that portion which has been completed is considered licensed.

3. Chapter 253 Dam Construction Approvél

Chapter 253 of thc Maosachuactta General Code mandates that no
"mill dam" on a non—navigéble river may be constructed or materially
altered until the plans and specifications of the proposed work have

142 :
been filed with DEQE. The developer is affected because

139115 Mass. Reg. 98 § 9.

140
Mass. Gen. Laws Ann. ch. 91 §§ 15, 18 (West 1969). See also The Com-
monwealth of Massachusetts, Department of Environmental Quality Engineering,
Division of Land & Water Use (Waterways), License Application, Rules and Regulations.

1414,

142\45s. Gen. Laws Ann. éh. 253 §§ 1, 44 (West 1969).
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Massachusetts judicial interpretation has construed the term

- 143
"mill dam' to include any dam used for the generating of electric

power.
Chapter 253 does not apply to the following:
a. small dams which would involve no risk to life or
property in the event of breach;
b. any dam in which the area draining into the pond
formed by such dam does not exceed one square'mile
UNLESS: the dam either exceeds ten (10) feet in:
height above- the natural stream bed at any point
on the stream, or the qu;ntityOf water imgpunded ex-
ceeds one million gallons.144
Information must be submitted fo DEQE in order to enable it
to determine whether or not Chapter 253 jurisdiction applies.145
This initial informatlon wust include the following:
~a. a topographic map indicating the location of the
dam and the effective drainage area;
b; a sketch indicating the height of the dam;
¢. calculations for the volume of-water to be impounded;

d. a brief statement regarding downstream conditions

taking into account any risk to life and property;

143

Duncan v. Northeast Power Co. supra note 25.

144Mass. Gen.Laws Ann. ch. 253 § 44 (West.Cﬁﬁf Supp. 1978 - 1979)..

14?§E§,"Apglication far Authorization to Construct or Alter a Reservour,
Reservoir Dam or Mill Dam, Executive Office of Environmental Affairs, DEQE (1978).
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_ 146
e. the signatures of the developer and engineer.

1f DEQE determines that it has jurisdiction under Chapter 253,
the developer must submit the following:

a. general information regarding the location of the
dam, name of the developer, name of the waterway,
etc.;

b. a hazard evaluation;

c¢. hydrologic considefations{

d. design é;iteria;

e. a report on subsurface investigations;

f. construction drawings and specifications.

After plans and specifications have been approved by DEQE, it
is anthorized to inspect the construction or alteration of the
dam during its progress. 147 DEQE may order an inspection of the
project, at the expénse of the developer, if it appears that the
plans and specifications are not being aéhered t:o.lé18 In addition,
DEQE may order discontinuance of the project in the event that a de-
veloper refuses to follow the approved plans.lA9

DEQE is mandated to -inspect dams falling within Chapter 253

_ 150
jurisdiction at least once -every two years. In addition,

146Id.
147
. 'Mass. Gen. Laws Ann. ch. 253 § 44 (West Cum. Supp. 1978 - 1979).
148 C

14d.
149

1d.
150
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it must undertake an inspection upon the written application of
. ] ‘ 151
a mayor, aldermen, city council, or board of selectnzn. A

private party whose property is likely to be damaged in the event
: ; 152
of breach may also request an inspection.

In the event that a dam is found to bé safe, the party re-
questing the inspection must bear the cost of inspection.153 ‘If
the dam is deemed unsafe, DEQE is authorized to ordgr repairs or
alterations. The expense of'any repairs or alterations so ordered
must be paid by the deve]:oper.l54 DEQE may apply to the state
155

courts for enforcement of its orders.

Comment Regarding Massachusetts Licensing and Permitting Procedures

The licensing of a dam under Chapter 91 and approval under
Chapter 253 appear to involve substantial overlap. There are, to
be sure, certain situations in which the provisions of one chapter
would apply, whereas those of the other would'not.156 For example,
Chapter 91 jurisdiction extends to structures within tide waters
while Chapter 253 applies only to dams on non-navigable water-

157. i X . .
ways. Nevertheless, there exist a number of instances in which

the provisions of both Chapters are likely to apply. Jurisdiction

§ 47.
§ 50.
ch. 91 § 13 (1969).

Discussion on Navigable and Non-Navigable waterways, page 1 et seq. .
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under Chapter 253 extends to mill dams, with a few limited excep-
tions, constructed or materially altered on the non-navigable
waterways of the Commonwealth. This jurisdiction is quite exten-
sive considering the broad definition of non-navigability employ-
ed in Massachusetts. Overlap'with Chapter 91 is likely to occur
Jwhen a dam is built in one of the following areas:
a. certain parts of the Connecticut, Westfield
and Merrimack Rivers;
b. the outlet of great ponds;.
c. any river or stream for which federal, ctate
or municipal expenditures havc been made for
stream clearance, channel improvement, or flood
control and protection work. (See discussion
on Chapter 91, Part II1(A)(2)).

The lasf category listed above may well prove to be somewhat
problematical to the developer. For example, does the category
include tributaries of any river or stream for which government
funds were spent? The answer is not clear. In addition, how is
the dovelopcer to determine whilch sctreams arée included within the
category? Must he consult with the federal government, state govern—A
ment and every municipality along the stream in which he proposes
to build his dam? If this is so, the developer is faced with a
considerable burden. DEQE may‘well have a listing, but again, the
ansﬁer is not clear.

DEQE requires a jurisdictional determination form under Chapter

158
253. There does not appear to be a similar form under Chapter 91.

158

See, Note 145, supra.
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It would be beneficial to the developer if a jurisdictional de-
termination form applied to both Chapters. The developer could sub-
mit the form to DEQE which would then determine which specific re-
quirements apply to a given site. Additional forms or requests

for supplemental information could then be sent to the developer.
Any duplication under the Chapters could be eliminated. This would
afford the developer a considerable saving of time and effort.

The procedure under the Wetlands Protection Act, which requires
the developer to apply for an Order of Conditions also appears to
present a number of practical difficulties to the developer in that
it lacks uniformity at the initial hearing level.

The developer must file a Notice of Intent with a local con-
servation commission, board of selectmen or mayor, whichever is
applicable. A public hearing must be held regarding the developer‘g
Notice of Intent. In the event that a city or town has established
a conservation commission, the hearing is held before at least three
(3) individuals and may be held before as many as seven (7)f159 If
the hearing is held before a board of selectmen, it may be before
three (3), four (4) or five (5) persons.l60’ If a city or téwn has
neither a conservation commission nor a board of selectmen, the hear-

ing is held before one individual - the mayor.

159Mass. Gen.Laws Ann. ch. 40 § 8C (West Cum. Supp. 1978 - 1979).

16014, ch. 41 § 1. I
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Whether the hearing is held before one individual or seven
is largely fortuitous ~ depending upon the location which the de-

i+ veloper determines to be the optimal site. On the one hand an
order of conditibns - or a determination that an order is not
necessary - is the result of one individual's decision; on the
other hand the determination results from the collective decision
of seven. The disparity in the two processes is obvious.

There is another significant problem with regard to hearings
held before local conservation cémmissidns, boards of selectmen or
mayors. While all three entities are tharged with administering
a state law - i.e., the Wetlands Proteétion Act, néne is subject
to the provisions of the state's Administrative Procedure Act
(hereinafter A.P.A.).161 'While the Wetland's Protection Act it-
self provides for notice and a time framework with respect to a
public hearing on the developer's Notice of Intent, the hearing it-

self is not subject to the more rigorous requirements of the A.P.A.162
A hearing before a local conservation commission arguably
qualifies as an "adjudicatory proceeding" ;ince the rights and
duties of a specificaliy named individual, i,e,. the developer
‘ 163
are determined. A duty is imposed by the Order of Conditions.

His right to operate a LHH project is affected inasmuch as his

ability to obtain a permit for construction and operation is

16174, ch. 30 A § 1 et seq. (1966).

16214, §s 10, 11.

163See, e.g., Mass. Gen. Laws Ann. ch. 30(A) § 1(1) which defines

adjudicatory proceeding before a state agency. (West. Cum. Supp. 1978 - 1979).
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contingent upon compliance with the Order of Conditions.
}The fact that an appeal to DEQE may be taken, in which case
a formal hearing under the A.P.A. may be provided,164 would appear
to sal%age the present system from constitutional due process in-
- firmity. Howeﬁer, the lack of procedural unifoimity at the initial
hearing i§'confusing and consequently burdensome to the developer;
As previously noted, the developer may in one instance be provided
a hearing before an entity that utilizes procedures akin to those
under the A.P.A. In another instance, the heéring may be an in-
formal procedure before one individual with little opportunity for
'the presentation of documents and the examination of witnesses.
While it appears that the State may not be constitutionally com-
pelled to provide uniformity at the first level - as a result of
the appeal procedure provided - it may wish to consider doing so
fop the sake of praviding.ddditiondl efficiency within the system
through the minimization of confusion.

B. Review Procedure

1. Massachusetts Environmental Policy Act

The Massachusetts Environmental Policy Act (hereinafter MEPA)
potentially exposes the developer to a morass of procedural re-
’ 165 - _
quirements. Regulations promulgated under the act consist of

: ‘ : . 166
thirty-six (36) pages and a number of appendices. The follow-

ing provides only a brief overview of the procedures involved under

[N .
164115 Mass. Reg. 98 §§ 8.2, 8.3.
16? Mass...Gen. Laws Anm. ch 30 8§ 61 et seq. (West Cum. Supp. 1978 - 1979).
166

< 108 Mass. Reg. 15.
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MEPA and identifies the implications of those procedures with
respect to the developer.

Any developer who applies to a state agency for a license,
permit or financial assistance must file an Environmental Noti-
fication Form (hereinafter ENF) with the State Secretary of the
Executive Office of Environmental Affairs (hereinafter EOEA) ﬁo
later than ten (10) days after filing the first application.167
The Secretary of EOEA is authorized to establish categorical
exxcluoiono to the ENF requirement, and consequently to the entire
MEPA process. These exclusions are compiled under "Appendix c"
of the MEPA regulations.]'68 In addicion 0 these categorical ex-
clusions, state agencies are presently in the proucess of deter-

L . . . . 169
mining categorical inclusions for the MEPA review process.

~

It appears that certain categorical exclusions with respect
. A 170
to DEQE, which administers the Chapter 91 Waterways lease and
. 171

approves dam construction under Chapter 253, may extend to LHH
development. Class three (3) of the categorical exemptions pro-
vides that the ''construction and location of small new facilities
or structures and the installation of minor new equipment" are ex-

. 1
cluded from the MEPA review procedure. 72 "Small" is defined, for

a project not involving a building, as "having a cost of less than

l67Mass. Gen. Laws Ann. ch. 30 § 62 A (West Cum. Supp. 1978 - 1979).

168_108 Mass. Reg. 15 § 3.1.

169177 Mass. Acts ch. 947 § 4.

170Mass. Gen. Laws Ann. ch. 91 § 1 et seg{ (West 1969).

17¥1Q. ch. 253 § 44 et seq.

172108 Mass. Reg. 15, App. C, p. 41.
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$500,000 ég not involving a total land area of more'than two (2)
acres."l73 The exemption includes the replacement or reconstruc-—
tion of existing facilities structures. If a given LHH project
is indeed exempt from the MEPA Review procedure, tﬁe'dééelope; is
provided a significant benefit. The requirements of MEPA con-
stitute a éubstantial burden to the developer because of the
financial costs involved ana the delay thaggresults. If doubt
exists as to whether a particular project ié excluded, the de-
veloper may request an opinion from EQEA on the questior_l.174

While a number of LHH projects may be excluded from the re-
quirements of ﬁEPA under Appendix C, a number of projeé;s will
not fall within the exemption. A review of the process is pro-
vided in order to familiarize the de&elOper with the substantial
burden he must meet in the event that compliance with MEPA is re-
quired.

If it is determined that a developer must file an ENF with
EOEA, he must also file copies with approximately fifteen (15)

175 ) <
different agencies and local entities. Failure to file a cgby

with one of the designated entities may result in ‘repetition of
the ENF process if EOEA determines that material impairment of the

process has resulted.

17414, § 3.1.

Y7314, § 4.1,



~ THIS PAGE
WAS INTENTIONALLY
LEFT BLANK



- 45 -

179 : :
on an ENE. Comments by both agencies and the public are

accepted only within twenty (20) days following publication in the

Environmental Monitor. EOEA has within thirty.(BO) days of the date
of publication to detérmine whether or not aﬁ Environmenﬁal Impact
Repo;t (hereinafter EIR) is required}80 Any determination is sub-
ject to Ehallenge by any agency or persori.181
If an EIR is required, it néed_onl? address those aspects of
the projgct which are likely to cause damage fo the environment.182
The relevant agencies request information which they consider
necessary for their deterﬁination on perﬁit or fin;nciél assistance
requests.183 In this manner the EIR is "scoped" - i.e., the in-
formation required in it is limited to only relevant considerations.184
The public and state agencies may commen£ on the appropriate scope
of an EIR up until the twentieth (20th) day following publication
that an ENF has been reéeiVed.ls5 . |
Generally, an EIR must contain thé following:
a. a description of the project .
b. alternatives . s i&
c. probable impact of the project on the environ-

ment and alternatives (this particular require-

ment would require analysis by someone with the

4.9.

15.1 et. seq.
5.1.
5.2.
5.1.
5.4.
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requisite expertise)
d. measures utilized to minimize environmental
damage |
e. written comments by reviewing agencies
and the public}86
A draft EIR is prepared and submitted to the EOEA, the State
clearinghouse within the office of State'Planning and Management,
the appropriate regional planning commission and deéigﬁated a-
187 . 188
gencies. The public may receive a draft EIR upon request.
Notice of its availability is published in the Environmental

Monitor.189

Comments from those entities receiving a Hraff EIR and the
’éeneral public may be submitted to the secretary of EOEA within
thirty (30) days after notice of availability of the draft EIR.190

A final EIR is to contain all comments from fedéral, state and
regional agencies.191 In addition, a description of the extent and

magnitude of comment from the general public, including representa-

tive comments, must be provided.

~

1861d. § 5.7.

187

Ido § 6-1,

188108 Mass. Reg. 15 § 6.3.

8
1 91d. §§ 6.2, 14.

19074, 5 6.3.

Bl s 7.1.

l921d.
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Notice, circulation.and a comment period regarding the final
EIR are provided for in the same manner as the draft EIR.193
Within seven (7) days after the comment period has passed, EOEA
must determine‘whether the final EIR complies with MEPA.194 Any
agency or person is permitted to challenge this determination in
which case judicial review is provided.195 -
Any agency shall act on a permit application within ninety
(90) daya of one of the folluwiug acllons, depending upon which
is latest in time:.- |
a. publication of notice that a final EIR
is available
b. publication of notice that an EIR is not
required
c. submission of the permit application19
The thrust of MEPA is to insure that any significant‘damage
to the environment that might result from a given projéct is
minimized or completely avoided.197 The review procedure permits
state ageucles and the'general public to participate in the process

of determining how MEPA's purpose might best be accomplished.

While the MEPA procedure serves important societal concerns,

3
19354, §§ 7.2, 7.3.
94
_ 1. 5 7.4,
aw;gsld‘ § 15.1 et _seq.
196
Id. § 8.1.
197Mass. Gen.Laws Ann. ch. 30 § 61 (West -Cum. Supp. 1978 - 1979).
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it presents a significant burden to the developer. The bﬁrden
takes the form of substantial delay and cost.' The review pro-
cess itself constitutes delay. In meeting the requirements of
the ENF and EIR, the developer will have to obtain assistance
from individuals possessing the requisite expertise. This con-
stitutes a significant cost. 1In addition, the developer will
most likely have to comply with procédures under the National
Environmeﬁtal Protection Act (hereinafter NEPA). While-;he
MEPA regulations provide that draft.énd final Federal environ-
mental impact statements may be submitted for revie& as draft
and final EIR, 198 compliance with NEPA will not relieve the ..
developer from the procedural requirements of MEPA. This double
burden is indeed a subsfantial one. -

III. INDIRECT CONSIDERATIONS

In addition to the direct permit procedure and the requirements of
MEPA, there exist a number of other factors that may delay, and in some
circumstances completely block, the development of a given LHH project.

' These factors frequently involve environmental matters and are the particu-
lar concern of a state agency. While some of these agencies are authqrized
by their enabling legislation to directly iﬁpose conditions on a given pro-
ject, the majority utilize the MEPA review process to insure that their
particular concerns are met. The following is a description of the Massa-
chusetts agencies that may significantly influgnce the course of a particu-
lar project. The prudent developer will attempt to anticipate-the mannerj

in which each agency is likely to affect his project.

198108 Mass. Reg. 15 § 12.1.



- 49 -

A. Department of Fisheries, Wildlife and Recreational Vehicles

1. Division of Fisheries and Wildlifel-g9

A bepartment of Fisheries, Wildlife and Recreational
Vehicles exists within the organizational structure of EOEA.
The Department is headed by a commissioner and includes a
Division of Fisheries and Wildlife. The Director of the Division
is charged with the‘responsibility of protecting and ensutring
.the passage of anadromous fish in inland waterways. He is
autho;ized to examine all dams to determine whether existing
fishways, if any, are suitable for the passage of such fish
or whethér a ncw fichway is neede@.' The Directar may pre-
scribe, by written order, that certain changes or repairs
be made on a dam. He may also prescribe the ﬁanner in which
a new fishway is to be constructed and the times that it shall
be kept open.

Apart from his authority to issue direct orders with re-~
spect to fishways and the passage of anadromous fish, the |
Director may utilize other means tu lusure that these inﬁerests
are provided for. For example, he may request that the state
Division 'of Water Pollution Control set minimum stream flow
standards forkthe protection of certain fish rupé. A dam on
a particular stream might not be able to comply with these
standards.

The Director may also raise objectiomns witﬁ respect to

a given project through the MEPA review process. Both of .

199
‘Mass. Gen. Laws Ann. ch. 131 § 4 et seq. (WestCum...Supp. 1978 - 1979).
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theése alternate methods of insuring compliance with the -

Division's interests may effectively block or'delay a LHH

project.

200
2. Division of Marine Fisheries

The Director of Marine Fisheries has general responsibility
for the maintenance, preservation and protection of all mariné
fisheries resources. The Director of ﬁhis Division has powers
similar to those of the Director of Fisﬁeries and Wildlife.

He may examine all dams in those brooks, rivers and streams
that flow in coastal waters and may determine if fishways are
suitaple for the passage of anadromous/catadromous fish. If
any fishways are found not suitable, the Director may pre-
scribe changes or repairs by Qritten order. |

The Division may effectively delay a given project through
its participation in the MEPA review process.

Department of Environmental Management

The Department of Environmental Managemenf (hereinafter DEM)

is responsible for the general care and pversight of the environ-
mental management of the state and its adjacéht water.s.201

DEM may particularly affect the development of LHH in Massa-
chusetts in that it is authorized to issue orders that regulate,

restrict or prohibit dredging, filling or otherwise altering

202
coastal or inland wetlands. Before any orders are issued,

200

201

Id. ch. 130 § 19 et seq. ( West .Cum.. Supp. 1978 - 1979).

P

Id. ch. 21 § 1.

202

Id. ch. 130 § 5; ch. 131 § 40 A,
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affected landowners are notified that their lands are under
consideration for the imposition of restrictions and a public
hearing ié provided. An order becomes final when it is approved
by the selectmen or city council of the town or city in which
the wetlands are located. The ordér, which details the permissi-
ble and restrigted or prohibited use of the affected wetlands is'
then filed with the Registry of Deeds. Any such order "runs with
the land" and binds succeeding owners. 203
Although any orders ‘issued by DEM are most likely reviewed
as part of the hearing procedure under the Wetlands Proteétion
Act, the developer may wish to consult the appropfiate Registry

of Deeds prior to that hearing, in order to determine if a proposed

site is affected.

State Reclamation Board
The State Reclamation Board is comprised of one (1) member
each from the Department of En;ironmental Quality Engineering,
the Department of Evnironmental Management and the Department of
204
Food and Agriculture.
If it is necessary or useful to drain or flow a low-
land held by two or more proprietors or to éémove obstructions
in rivers or. streams leading thereto or therefrom, or to eradicate

mosquitoes in any infested area, such improvements may be made by

the board as provided in its enabling 1egislation.

203

1d. ch.. 131 § 40 A.

204

—

Id. ch. 252 § 1 et seq.  (1959).
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The determination of the nécessity or desirability of any
work of improvement is determined through a procedure of petition,
investigation and public hearing.205 If a work of improvement is
approved for a given area, the area is organized into a reclama-
tion district. Commissioners are appointed to the district for
the purpose of implémenting the approved project.

The significance of reclamation districts to the developer is
that the enabling 1egi§1ation provides that no water power may be
developed in a reclamation district except by vote of the district

and approval of the Reclamation Board.206 While one report has

noted £hat this provision has not been utilized in yéars,207 the
authority to preVent the developmeht of a LHH project within a
reclamation district remains. The'éeveloper should not dismiss

this authority simply on the bgsis éf disuse. It would be in his.
interest to consult with the State Reclamation Board to deterﬁine
whether or not ﬁis proposed site falls within a specified reclama-
tion district. 1If it does, he should consult with the commissioneré
of the district in order to discern whether or nor any»difficulties

may be anticipated.

D. Massachusetts Historical Commission; Historical Districts

-~

1. Massachusetts Historical Commission

205
- Id. § 5. (West Cum. Supp. 1978 - 1979).

206
Id. § 14 B.

Massachusetts Energy Office Inter—agency memorandum on. Construction of
Hydroelectric Dams, August 11, 1978. :

208Mass; Gen, Laws Ann. ch. 9 § 27 (West Supp. 1976).
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" The Massaéhusetts Historical Commission is reSponsible for
the protection and preservation of all historical, cultural
and archaeological resources of the Commonwealth. It is re-
sponsible for the assessment and certification of historic
landworks and may establish standards for their care and
management. If a developer's proposed project may~alterlan
historic landmark in such a manner as would seriously im-
pair its historic values, permission must be obtained from
the Commission. Obtaining permission is a 1engthy procedure
involving a public hearing and a time ﬁerioq for consultation
with civic groups, public agencies and interestea citizens.
This consultation period may extend for an entire year - a
substantial delay.fbf the developer.

The dejeloper éhould consult Qith the Commission in order
to determine whether'his proposed site is likeiy to affect
an historic landmark of whether(his site is within or near
an area which is underAconsideration as a possible landmark.
This shanld he determined by the developer during the initial
stages of planniﬁg. The Commisison would be notified regard-
ing é given project through tﬁe MEPA review process and the
developer could then discover whether his project would affect
an historic landmark in this manner. However, the'developer
Qill have already spent.considerable tiﬁe and effort with Te-
spect to a particular project by the time of the review pro-
_cedure under MEPA. Because of the costs involved, the developer
should not wait until this‘léte date to discover that his pro-

ject falls within an historic landmark.
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The Commission is also empowered, under Federal law, . to
review the effect of any<pr6posed project on property includ-
ed in or eligible for inclusion in the National Register of

209 :

Historic Places. The Commission is to measure any effects
within such areas under criteria established by federal regu-

i 210 ) e s .
lations. A project may proceed only if it meets the requirsz-.
ments of these criteria. Again; the developer should determire
whether his project is likely to affect an established or pro-
posed national historic landmark by consultation with the Com-

mission during the initial planning stage.

2. Historical Districts

Historic districts may be organized to promote the educa-
tional, cultural, economic and general welfare of the public
through the preservation aﬁd.protection of the distinctive
characteristics of buildings and. places significant in the

. - . , 211
history of the Commonwealth or their architecture.

A city or town may establish historic districts subject

X . - 212
to the following provisions:

a. Prior to. establishment an investigation

and report on the historical and architectural -

20916 u.s.c. §§ 470 - 470(t) (1976).
210 -

36 C.F.R. 800. (1977).
211

Mass. Gen.laws Ann. ch. 40 C § 2 (West Cum. Supp. 1978 - 1979).

21204 3.
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significance-of the site shall be
made by an historic district study
commission who snall transmit copies
of the report to the planning board
and to the Massachusetts Historical
Commission.

b. Not less than 60 days after such trans-
mittal the study committee shall hold a
public hearing on the report after due
notice has been given at least 14 dayvs
to the date thereof.

c. The committee shall submit a final report
with its recommendations to the city
council or téwn meeting.

No building or‘"st?ucture" within an historic district

may be constructed or altered in any way that affects the

‘district's exterior features unless the Historical Commission

first issues a certificate of appropriateness, a certificate

of non-applicability or a certificate of hardship with respect
213

to such construction or alteration. The developer who de-

sires a certificate must file an application with the com-—

mission. The application is to include plans, elevations,

specifications and other material deemed necessary by the
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214 :
commission. The commission may make recommendations and

impose requirements only for the purpose of preventing de-

vélopments which are incongruous to the historical aspects
v 215

or'archaeological characteristigs of the district.

As was suggested above with respect to state or national
historic landmarks, the Aeveloper should éonsult with the
Massachusetts Historical Commission during the early planning
stages in order to determine whether a proposed site falls
withiinagn historic dis Lvl ict.

. ! 216
Underwater Archaeological Resources Board

The Underwater Archaeological Resources Board within DEQE has
primary responsibility for the protection and preservation of
historical, scientific and érchaeological information about under-
water resources which are located within the inland and coastal
waters of the éommonwealth. Once resources are determined to be cof
historical value by the Board, it must promulgaté rules and regu-
lations to ensure theirAproﬁection and may issue permits accordingly.
A developer may be required to obtain a permit if the 1oca§ion-of
his project. is Qithih an area designated for archaeologigal excava-—-
Fion and research. The developer should consult.with thg_Bogrd to

determine whether a proposed site is. affected.

'2141d.

21519, § 7.

216Id.

ch. 6.-§ 180 (1976).
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‘ 217
F. Wild and Scenic Rivers

The Commissioner of DEM, for the purpose of pfomoting the public
- health, safety and welfare and protecting public and private proper-

ty, wildiife, fresh water fisheries and irreplaceable wild and
‘scenic récreational river resources, may promulgate orders which
restrict or prohibit dredging, filling or.altering the scenic and
recreational'rivers of the Commonwealth. "Scenié and recreational
rivers and streams'" are defined as those rivers and streams of the
state, including a portion of contiguous land along their boundaries,
which the DEM ggasonably deems necessary to protect, in view of the
interests outlined above.

DEM'ﬁay provide for the restriction and classification of a
river for scenic and recreational pﬁrposes. Any regulations, re-
strictions of classifications are incorporated into an order adopt-
ed by DEM. The order is filed and recorded in the Registry of
beeds for the county in which the-scenic and recreafionél river is
located. An affected landowner is provided the opportunity to
petition the Superior Court in the event that he believes any order
by DEM sb.unreasonably restricts the use of his land as to consti-
tute a taking. If the Court finds an order unrcasonable with re-
spect to particular 1and{ it is to enter a finding that the order
is .not to apply to that land.

Since‘inclusion of a river within the state's wild, scenic and

recreational river system may operate as an effective bar to LHH

217 .
" Id. ch. 21 § 17 B ( West Cum. Supp. 1978 - 1979).
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development, it warrants the developer's consideration. Thé
developer should consult( with DEM to determine the status of a
river or stream.

218
G. Coastal Zone Management Program

The various agencies within the Executive Office of Environ-
mental Affairs are fesponsible for implemeﬁting theFCoastél Zone
Management (hereinafter CZM) program. The program extends to all
interftidal areas, coastal wetlands and beaches, tidal rivérs énd
adjacent uplands, and anadromous fiéhruns. Regulations promul-
gated under tﬁe program ou;liné specific policies for the protec-

. tion of resources within the program's purview. Agencies within
EOEA are to consider these policies.wﬁenever making a determina—
tion regarding the issuance of a permit or license. In addition,
the CZM policies are to be considered during the MEPA revieﬁ pro-
cedure. | |

DEPARTMENT OF PUBLIC UTILITIES REGULATION OF PRIVATELY OWNED ELECTRIC

UTILITIES
A private corporation organized under'the laws of Massachusetts for
fhe purposerf selling, or selling and distributing electric energy is én
"electric utilityﬂ'219 Such electric utilities are subject to the juris-

diction of the Department of Public Utilities (hereinafter DPU) and exten-
220 ‘

sive regulation.

218 )
Id. ch. 6 A §§ 2 - 7.

21914, ch. 164 § (1)(7) (1976).

22014, ch. 25 § 3; ch. 164 § 76 et seq. -
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The DPU is authorized to regulate the rates charged by an electric
221
utility for its service. The authority of the DPU to regulate rates
is limited by a utility's right to a fair and reasonable return on its in-
vestment. A fair and reasonable return is one that covers a utility's
operating expenses, debt service and dividends; compensates investors for
their risk; and is sufficient to attract capital and assure confidence in
et e sy w222 : )
the utility's financial integrity. The DPU is authorized to regulate
- 223
the issue of preferred stocks and-bonds by a hydroelectric . company and
may also prescribe the form of books and accounts that a public utility
is to keep.z2 A public utility must file all its rate schedules with the
25 .
DPU. Tn addition, the DPU may inspect a utility's recurds, accounts and
226
other materials relating to it's operation.

Each year an assessment is made against a public utility which is to

help provide the DPU with sufficient revenue to defray it's operating costs.
227

MASSACHUSETTS MUNICIPAL WHOLESALE ELECTRIC COMPANY
This corporation is a political subdivision of the Commonwealth and
the exercise of the powers of the corporation shall be deemed and held to

the performance of ‘an ‘essential public function.

221 .
Ido Chl 164 §§ 93, 94-

22 . : .

Fitchburg Gas and Electric Co. v. D.P.U. Mass., 359 N.E. 24 1294 (1977).
223 . ' ” '
Mass. Gen.laws Ann. ch. 164 § 9 (West 1976).

224
1d. § 80.

225
Id. § 94.

226 ‘
- Id. § 81.

227 '
Id. ch. 164 App. § 1 - 1 et seq. (1976).
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a director, or which has a municipal electric department, or by a town which
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)

has applied for membership.

The rights and powers of the corporation include, but are not limited

to, the following:

a.

to adopt by-laws for the regulation of the affairs and
the conduct of it$s . business and to prescribe rules and
regulations and policies in connection with the performance
of its functions and duties

to obtain by purchase, lease, gift or otherwise, any
property, real or personal

to purchase elect%ic power and energy including, but

not limited to, all or a portion of the capacity and
output of one or more specific electric‘ppwer facilities
(defined as any system tor the generation and trans-
mission of eiectric.power and energy by any means whatso-—
ever)

jointly or separately to plan, finance, acqui;e, con-
strﬁct, improve, purchase, operate, maintain, or other-
wise participate in electric power facilities or portions
thereof

to apply to the appropriate agencies of the Commonwealth,
other states, or the United States and to any other proper
agency for such permits, licenses, certificates or aév |
pro&als as may be necessary,'and to construct, maintain and
operate electric power'facilities in accordancé wit? such

to do all things necessary, convenient or desirable to
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carry _out the purpose of this act or the powers express—
ly granted or necessarily implied in the statute

g. the corporation may utilize the power of eminent domain,
but before a taking is made or injury infljcted by the
corporation, it shall file with the Department of Public
Utilities (DEP) security for the payment of all damages

The corporationlmay contract to sell, and member and non-member cities
and towns having municipal electric departments and other utilities, public
and private, may contract to purchase all or a portion of the capacityAand
output of one or more electric powér facilities.

A city or town shall be obligated to fix, revise and collect fee; and
charges for electric power and energy and other services furnished or
supplied through its electric depértment at lgast sufficient to provide
revenues adequate to meet ité obligations under any such output and capacity
contract.

The corporation is authorizedlto fix, revise and collect fees and
charges for electric power and enefgy and other services furnished
by it. Such fees and charges shall not be subject to supervision or regula-

“tion by any commission, board, bureau or agency of the Commonwealth or any
municipality or other political subdivision of the state. For as long as

-
any bonds of the corporation. are outstanding and unpaid, such fees and
charges shall be fixed so as t§ produce revenues at least sufficicent to
pay all costs and expenses in connection with the operation and maintenance
of the power facilities. Such rates shall also be capable of paying for

Vall necessary repairs, the principal, premium and interest on all bonds, to
create and maintain reserves as'may be réquired by any trus; agreements and

to pay any and all amounts which the corporation may be obligated by law or



VI.

- 62 -

contract to pay.

Whenever the corporation has primary responsibility for the construc-
tion or operation of any electric power facility, no éontraqt for construc-
tion, reconstruction, alteration, remodeling, repair or demolition shall
be awarded unless propésals for the same have been invited by advertisement.
Such advértisement shall state the time and place ior opening the proposals and
shall reserve the right to the corporation to réject any and all such pro-
posals. All such proposals shall be opened in public.

The corporation shall not be required to pay any taxes upon its incore,
existence or franchise, bonds issued, their transfer and income therefrom
including any profit made on the sale thereof. The real and personal proper-
ty owned by the corporation shall be exempt from property taxation, provided

that the corporation shall pay to any governmental body authorized to 1evyj

local property taxes the amount which would be assessable as a local proper-

ty tax if the property were the property of a taxable electric company.

The corboration shall submit an annual report in writing concerning
its operation to the member cities and towns, the Department of Public
Utilities (DPU), the governor and fhe general court, within 90 days follow-
ing the close of its fiscal year.

MISCELLANEOUS LEGAL ISSUES RELATING TO L.H.H. .

-

Attorney General's Opinion to the Division of Waterways (now within
DEQE) regarding the reconstruction of privately owned dams:

"The question propounded by your inquiry is whether or not

" your department has authority to reconstruct a privately owned dam
which operates for profit and as an incident thereto furnishes
water to one or more municipalities. The answer is negative.'
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"The provisions of (Chapter 91) § 11 and § 31 clearly indi-

cate that one of the essential requirements of these sections
is public ownership; and the language of both sections vests
the department with the right of eminent domain to accomplish
such ownership."22

VII. FINANCIAL CONSIDERATIONS

A. Tax Systewms Affecting L.H.H.. Dams

ll

Assessment and Taxation Authority

The Constitution of the Commonwealth of Massachusetts
authorizes the Gemeral Court of Massachusetts to enact laws
229
for the assessment of property and levying of taxes.
Property which is subject to taxation in Massachusetts includes
"all property, real and personal, situated within the common-

wealth, and all personal property of the inhabitants of the

Commonwealth wherever situated, unless expressly exempt, shall
230

be subject Lov taxation..."

The Legislature of the Common-
wealth of Massachusetts has been granted broad authority to tax
virtually all property, personal and real, located within the
commonwealth. Exemptions to the taxing authority are expressly
spelled out by statute and dams would not appear to qualify for

any exemptions currently listed.

Propercy Asgesment

" Property assessments in Massachusetts for tax purposes are to
231
be based on the fair cash valuation of the property. The

assessors have a statutory and constitutional obligation to
' 232
assess all real property at full and fair cash value.

228

229
Mass. Const. art. 4.
230
Mass. Gen. Laws Ann. ch. 59 §2 (1973).
231 )
Mass. Gen Laws Ann. ch. 59 §38 (West Cumm. Supp. 1977).
232

Mass. Att'y. Gen. Op., January 20, 1960.

Commey v. Board of Assessors of Sandwich,367 Mass.836,329 N.E.Zd/}lj

(1975).
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In a 1930 case,the Massachusetts Supreme Court held that accessors
must also seek "light from every available source bearing on fair
233 .
cash value of property for purposes of taxation." Since hydro-
electric dams are unique in both design and capacity, the traditional
methods of evaluation are generally inadequate in determining full
and fair cash value. Dam owners who receive what may appear to be.

a high assessment may be justified in seeking an expert to offer

an independent assessment of his facility.

3. Taxation of Water Power

In a 1946 case, the Massachusetts Supreme Court held that
"rights and water power, used or usable in connection with a mill-
site, which means joined with a millsite by necessity or use, are
taxable with it, not as independent items of property, but as increas-
234 ,
ing the value of the millsite." To a dam owner or developer,
this means that land covered by water which will be used in the

generation of power is to be taxable as property and taxed as

part of the land itself and not as independent property.

Conclusion

Dam owners and dam developers who own dams in Massachusetts
will be assessed and taxed based on the full and fair cash value of
the dam, damsite and generating machinery. While assessors have
wide discretion in the means they use in assessing property, dam
owners may have an opportunity to challenge what appear to be high

valuations with independent experts.

819

233
Tremont & Suffold Mills v. City of Lowell, 271 Mass. 1, 170 N.E.
(1930).
234
Assessors of Lawrence v. Arlington Mills, 310 Mass. 272, 69 N.E.

2d 2 (1946).
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Loan Programs Concerning Small Scale Dams

Financial assistance for industrial development is within the
scope of the powers granted to the Department of Commerce and

Development (hereinafter DCD). The DCD is divided into four divisions:

a) economic development
b) small business assistance
c) tourism

d) planning

DCD is the principal state agency for promoting, developing and
expainding tle commercc; industry, etc., advantages of the Commonwealth,
and the full utilization of the skills and potential of all its
235
citi zens.
The Division of Small Business Assistance lends technical ex-
pertise and provides information about federal programs. This division
. 236
does not provide direct financial assistance.

The economic development division is motre complex. Within this

division are several bureaus with the authority to provide financial

assistance. Generally this division is involved with decadent or
blighted open areas which retard the economic well-being of the state.
Loans, bonds and technical assistance are provided for improvements ot

-237
sites, but are limited to sites in high unemployment -areas.

235
Mass. Gen. Laws Ann. ch. 23A § 1-3 (West Cum. Supp. 1978 - 1979).
236 ‘
Id. § 15 - 23.
237
Id. 121Cc § 1 - 18.
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State and local industrial development authorities have been
created to assist the development of industrial enterprises. But
industrial enterprises are limited by definition to an enterprise
other than commercial or retail enterprises which have created or will
create substantiél employment opportunities and require substantial

238
capital.

Loans may bg insured through the Massachusetts Industrial Mortgage
Insurance Agency which is also within the DCD. A qualifying industrial
enterprise is defined once again in terms of manufacturing. It io
doubtful that LHH would fit that meaning and the further concern for

239

unemployment in the preamble.

Special financial treatment has been granted to alternative energy

facilities. Solar or wind-powered systems have been granted corporate tax

deductions and tax exemptions. At present LHH would not fall within the

240
meaning-of those statutes.

238 ,
See, Mass. Gen. Laws Ann. ch. 40 B § 9 et seq. (West Cum. Supp.
1978 - 1979). (Southeastern Regional Planning and Economic Development
District); ch. 40 D § 1 et seq. (West Cum. Supp. 1978 - 1979). (Cities
and towns); and ch. 40 E § 1 ct seq. (West Cum. Supp. 1978 - 1979), (Mass-.
achusetts Industrial Development Authority).
239 ’
Id. ch. 23 A § 29 - 35 (West ‘Cum.Supp. 1978 - 1979).
240
See Id. ch. 63 § 38H and ch. 59 § 5.
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