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FLOW DIAGRAM OF TI1E COOSE .RIVER 
REGULATORY PROCESS 

PROJECT -- 

I 
4 

I. OWNERSHIP: 

- Does the developer have the legal right to use the water? 
- ~ o e s  the. developer own bo.th banks of the water course? 
- Is the waterway navigable or non-navigable? 

I 

Waterway js classified non-navigable under State law. 
Developer owns bed and water rights due to lease 
from Sherman Co.. 

11. MUNICIPAL REGULATION: 

- Developer secures two building permits from Town of Belfast. 
Zoning is no problem as site is located in an unrestricted area. 
(Ms. Moses, City Clerks Office, Belfast, Me.) 

I 

111. STATE REGULATION: 

- Apply for all relevent State level permits. 
- Check for statutory and site specific exemptions from the State 
licensing requirements. 

- Goose River Project ,is exempt from: 
- Site location of Development Act and Great Ponds Act 

(Henry E. Warren, Commissioner, Dept. of Environmental Protection) 
- Stream Alteration Act 
'(~a~nard F. ~arsh, Commissioner Dept. of Inland Fisheries and 

. Wildlife) 
- Fishladder Requirement 
(Id.) 

- Neglected Dams Act 
(Frank Richer, Soil and Water Conservation ~omrnission) 

A - Land Use Regulatory  omm mission Jurisdiction 
- Coastal Wetlands Regulation 

- Goose. River project must comp1.y with: 
, . 

- Annual Registration under'bbandoned Dams Act 
(Frank,Richer, Soil and Water Conservation Commission) 

- Section 401 Water Quality Certificate 
(Henry E. Warren, 'commissioner Dept . of ~nvironmental protection) 

I 



IV . FEDERAL REGULATION : 

- FERChas j u r i s d i c t i o n  over  p r o j e c t  because  federa1,government  
c o n s i d e r s  w a t e r - c o u r s e  t o  be nav igab le .  

- Submit p r e l i m i n a r y  permit  a p p l i c a t i o n  t o  FERC 
- P r o j e c t  i s  l e s s  t h a n  1 . 5  MW i n  c a p a c i t y  

- F i l e  f o r  minor p r o j e c t ' l i c e n s e  with- t h e  FERC 
- l i c e n s e  .is 

- Due t o ' I n t e r v e n t i o n  by t h e  Town of Swanvi l le  
t o  e n f o r c e  t h e  comprehensive development r e q u i r e -  
ment of  t h e  FEDERAL POWER ACT c o n c e r n i n g t h e  
l a k e  l e v e l  f l u c t u a t i o n  i s s u e .  

- Dispu te  r e s o l u t i o n  v i a  

No No Yes 
R e s u l t s  of p r o c e s s  are pending.  

- P r o j e c t  encoun te r s  no o t h e r  s i g n i f i c a n t  F e d e r a l  Regula tory  i s s u e s  

V. POWER MARKETING: 

- Developer has  good working r e l a t i o n s h i p  w i t h  C e n t r a l  Maine Power Co. 
(Char les  Monty, Vice-Pres ident  C M P )  

- Developer reached p r i v a t e  agreement w i t h  CMP on s a l e s  from o t h e r  
s i t e s ,  Goose River  Cont rac t  s t i l l  pending 

- Developer d i d . n o t  u t i l i z e  f e d e r a l  PURPA o r  s t a t e  "mini-purpa": 
- C.M.P. p r o h i b i t e d  by P.U.C. 'from p a s s i n g  on c o s t  of purchased 

hydro v i a  f u e l  ad jus tment  c l a u s e  t o  u l t i m a t e  consumers 



V I .  FINANCING: 

- Developer must o b t a i n  s u f f i c i e n t  f i n a n c i n g  
- Consider u s e  of l i m i t e d  p a r t n e r s h i p  t o  enhance f i n a n c i n g  a b i l i t y .  
- Determine whether p r o j e c t  i s  f e a s i b l e  

- Can deve loper  u s e . a  f u t u r e s  c o n t r a c t  g iven t h a t  p r i c e  cannot 
exceed inc rementa l  c o s t ?  . . 

VII. OPERATION: 

- Deve1npe.r m i l s t .  r.nmp1.y w i t h  l icense  and permit  terms 
- Mainta in  dam s a f e t y  and complete any r e q u i r e d  r e c o n s t r u c t i o n  
- Taxes 



This case study is an analysis of the legal, institutional and 

financial incentives and obstacles to the development of the hydro- 

electric potential on the Goose River in Maine. It is important 

to note that neither the term "obstaclef'nor the term "incentive" 

are value-laden. The terms are merely descriptive of a system 

from a particular viewpoint. Essentially, an obstacle consumes 

human labor and capital as a cost of producing electricity from 

' a small dam. Incentives dec.rease the investment cap i ta l .  and 

labor required to produce the same amount of.electricity. 

This study is one of five st!~dies prepared pursuant to contract 

between the Energy Law Institute and the National Conference of 

State Legislatures. Each of the five studies views dam develop- 

ment by different developmental entities. These entities are a 

municipality, a public utility, a state, a cooperative and a 

private developer. 

The Goose River'study concerns development by a private developer. 

Therefore, its format and analysis of obstacles and incentives-is 

geared to highlight those cost consuming and cost decreasing factors 

which have particular impact to the private developer. Likewise, 

the conclusions and recommendations part of this study presents 

suggestions for improvement pf the system from the perspective o f  

the private developer. 

By nature, the study cannot be a complete one, because the project 

is still in, the developmental stages. Thus, the project's future 

may include difficulties and issues which are not present as of the 

date of this writing. 



F i n a l l y , . t h o s e  a r e a s  of t h e  s t a t e  and f e d e r a l  r e g u l a t o r y  sys tems '  

which have n o t  d i r e c t l y  impacted on t h e  developer  a r e ' o m i t t e d  fr.om 

t h i s  s tudy .  For a d e t a i l e d  g e n e r a l ' d i s c u s s i o n  of those  environments 

t h e  r e a d e r  i s  d i r e c t e d  t o :  ~ e ~ a l  and I n s t i t u t i o n a l  Obs tac les  and 

I n c e n t i v e s  t o  the Development of Small S c a l e  H y d r o e l e c t r i c  Power 

i n  Maine; and F e d e r a l  Lega l  0 b s t q c l . e ~  and I n c e n t i v e s  t o  t h e  Development 

o.f t h e  Small S c a l e  H y d r o e l e c t r i c  P o t e n t i a l  of --.- t h e  Nineteen NorB-  

e a s t e r n  S t a t e s  .l 

l ~ e ~ o r t s  prepared by t h e  Energy Law I n s t i t u t e ,  Concord, ' N . H .  f o r  
submiss ion t o  t h e  US Department of ~ n e r g y .  ' 
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11,. PROFILE OF THE GOOSE R I V E R  PROJECT --- - 

A .  -. P d s i c a l  D e s c r i p t i o n s  and H i s t o r y  of ' the S i t e  

The Goose River  hydroe l ' ec t r i c  p r o j e c t  i s  l o c a t e d  on t h e  Goose 
. . . . . . 

River  i n  Maine, which f lows from Swan. L'ake i n  t h e  Town. of Swanvi l le  
s .  

through the  c i ' t y  of ~ e i f a s t '  t o  t h e  s e a .  The p r o j e c t  i s  comprised of 

a  f i v e  dam system, ,  wi th  t h e  . f i r s t  dam' loca ted  a t  Swan Lake and t h e  

f i f t h  dam about  one m i l e  from t h e  s e a .  

The town of  Swanvi l l e ,  lo 'ca ted  on one s i d e  of Swan Lake, h a s  a  

popu la t ion  of 487 r e s i d e n t s ,  many of whom a r e  summer r e s i d e n t s .  

Located halfway between Augusta and Bangor, t h e  town is  surrounded 
. . , . 

by many . l a k e s ,  some of which a r e  a r t i f i c i a l l y  c r e a t e d  by o t h e r  dams. 

Lawrence Gleeson,  P r e s i d e n t  of Maine Hydro-Elect r ic  Development 

Corpora t ion  ( h e r e i n a f t e r  MtlEDC) , approached c h i s  q u l e L  I-l iri l le landscape 

' w i t h  t h e  i d e a  of u t i l i z i n g  t h e  7,500 a c r e - f e e t  of  s t o r a g e  c a p a c i t y  

of Swan Lake t o  run  t h e  f o u r  downstream power s t a t i o n s .  The system 

is des igned t o  g e n e r a t e  430 KWs of t o t a l  c a p a c i t y  o r  2,700 MWs 

a n n u a l l y ,  which would . then  be s o l d  t o  C e n t r a l  Maine Power, (he re in -  

a f t e r  CMP), t h e  l o c a l  investor-owned p u b l i c  u t i l i t y .  

Gleeson 's  p roposa l  i n v o l v e s  us ing t h e  Swan Lake dam, a n  e x i s t i n g  

1 0  f o o t  h igh ,  250 foot- long c o n c r e t e  and s t o n e  dam, t o  r e g u l a t e  

wa te r  f low f o u r  m i l e s  downstream t o  Mason's dam. Mason's dam w i l l  

be g e o g r a p h i c a l l y  t h e  f i r s t  dam i n  t h e  system t o  g e n e r a t e  e l e c t r i c i t y .  

I n  t h e  p a s t ,  i t  con ta ined  t u r b i n e s  and opera ted  20 hours  a  day,  
d 

s i x  days a  week u n t i l  i t  burned down i n  1944. 

The dam has  a s t o r a g e  c a p a c i t y  of 1 ,621  a c r e - f e e t ,  a  3 1  f o o t  head 

and i s  c o n s t r u c t e d ' o f  rocks  and masonry. The planned c a p a c i t y  f o r  t h e  

dam i s  75 KWs a t  a n  o v e r a l l  80% e f f i c i e n c y  f a c t o r .  



From Mason's dam, the  water  f lows one mi le  downstream t o  Kel ly  

Dam. The Kel ly  Dam, used p rev ious ly  on ly  w i t h  a wstcrwheel,  has  a 

15 f o o t  head and i ts  135 f o o t  long frame i s  cons t ruc ted  of rock 

and masonry. Gleeson e s t i m a t e s  t h a t  wi th  improvements, i n c l u d i n g  . 

a n  inc reased  s t o r a g e  a r e a ,  a 305 f o o t  penstock,  a 22 f o o t  head and 

a 55 KW g e n e r a t i n g  system,  t h a t  an  80% e f f i c i e n c y  f a c t o r  can be 

achieved at t h e  dam. 

One hall: m i l e  downstream from Kel ly  D a m  i s  t h e  M i l l  Dam. This  

dam was i n s t a l l e d  w i t h  a s t i l l  usuable  94 KW wate r  t u rb ine  i n  1887. 

The system needs some r e c o n s t r u c t i n g  due t o  a f i r e  i n  1976.  ill 

Dam i s  t h e  s m a l l e s t  dam i n  t h e  system, wi th .  7 a c r e - f e e t  of s t o r a g e  

c a p a c i t y ,  a 6 f o o t  head and a 70 f o o t  long masonry frame. 

The f i n a l  dam i n  t h e  s e r i e s  i s  t h e  C e n t r a l  Maine Power Co. Dam 

( h e r e i n a f t e r  t h e  CMP dam). .The CMP dam is  one h a l f  m i l e  downstream 

from M i l l  Dam. It  has  a s t o r a g e  c a p a c i t y  of 72 a c r e - f e e t ,  a  21 f o o t  

head and Is 231 f e e t  long.  

A l l  of  t h e  dams i n  t h e  system r e q u i r e  some amount of renova t ion  

and new co l l s t ruc t ion .  Swan 1.ak.e Barn w i l l  rcquil-t.. ulirru~ repairs  

t o  i t s  r e g u l a t o r y  g a t e s .  Repair  t o  Mason's dam w i l l  be more e x t e n s i v e ,  

r e q u i r i n g  r e c o n s t r u c t i o n  of t h e  penstock and powerhouse,and replank- 

i n g  t h e  f a c e  of t h e  dam. The CMP dam needs a new powerhouse, a new 

200 KW g e n e r a t o r  and r e p a i r s  t o  t h e  penstock.  

To implement t h i s  p roposa l ,  Lawrence Gleeson l e a s e d  t h e  l a n d ,  

dams, appur tenan t  works, and wate r  r i g h t s  a t  Goose River from t h e i r  

c u r r e n t  owner, t h e  Sherman Co.. He a l s o  f i l e d  a l i c e n s e  app l ica -  

t i o n  w i t h  t h e  Federa l  Energy Regulatory  Commission i n  1978 (herein-  

a f t e r  t h e  FERC). 



C:S.eeson's a p p l i c a t i o n  tor  a 'FIII<C l i c e n s e  coincided w i t 1 1  n record 

drought  t h e  fo.llowing summer. The l a k e  l e v e l  a t  Swan Lalce dropped, 

causing some r e s i d e n t i a l  w a t e r ,  s y s  tems t o  be  exposed. t o  a i r ,  c r e a t -  

i n g  machine damage and an  eyesore .  The townspeople became worr ied 

about t h e i r  p roper ty  v a l u e s  and t h e i r  a b . i l i t y  t o  l e a s e  i n  t h e  summer 

months. On ano ther  s e c t i o n  of t h e  l a k e ,  t h e  concern w a s  a l t o g e t h e r  

d i f f e r e n t .  Water l e v e l s  were t o o  h i g h , . c a u s i n g  some t o  f e a r  they 

would be "flooded i n  t h e i r  s l e e p . "  Claims t h a t  p roper ty  v a l u e  was 

d imin i sh ing  r a p i d l y  due t o  high wate r  damage were p resen ted  t o  

Gleeson on t h e  same days t h a t  h e  rece ' ived complaints  of low wate r  

l e v e l s .  These concerns have culminated i n  a  l a k e  l e v e l  con t roversy  . 

t h a t  has  cont inued t o  t h r e a t e n  t h e  f u t u r e  of t h e  p r o j e c t .  The 

d e t a i l s  o f  con t roversy  a r e  t r e a t e d  below, bu t  i t  should be noted 

h e r e  t h e  s u c c e s s f u l  r e s o l u t i o n  of t h i s  con t roversy  i s  of v i t a l  

importance t o  t h e  development e f f o r t .  

A Brief  Biography of t h e  Developer 

Lar ry  Gleeson 's  educa t ion  is  no,t,  a s  one would e x p e c t ,  i n  

eng ineer ing ;  r a the r ,  he  h a s  an  undergraduate  degree  i n  math  and 

chemist ry ,  wi th  g radua te  work i n  math. While i n  t h e  A i r  Force,  he 

gained exper ience  as a Systems Analyst  developing operatio11 

schedu les .  A f t e r  f u r t h e r  exper ience  wi th  mathematical  modeling w i t h  

t h e  Rand Corporat ion,  Gleeson moved t o  P h i l a d e l p h i a  where he was 

employed a s  a Systems Planning Admin is t ra to r  f o r  Sun.Oi1. 

R e a l i z i n g  t h a t  t h e  energy 'problem was soon t o  become a  more 

prominent concern,  Gleeson began t o  cons ider  t h e  p o s s i b i l i t i e s  f o r  

h y d r o e l e c t r i c  development. 



S11n O i l  a l lowed Gleeson t i m c i  t o  woirk on a hydro devel.c,pn~ent 

p roposa l .  He began s e r i o u s l y  ' i n v e s t i g a t i n g  i t  a s  a b u s i n e s s .  

p r o p o s i t i o n  i n  1975. Although h e  is  t e c h n i c a . 1 1 ~  s t i l l  employed 

by Sun O i l ,  Gleeson has  been on l eave .  s i n c e  1977. During t h a t  y e a r ,  

t h e  Sherman Company con tac ted  him, he i n s p e c t e d  t h e  s i t e ,  and 'decided 

t h e r e  w a s  good p o t e n t i a l  f o r  development. 

I n  1977,  Gleeson moved h i s  f ami ly  i n t o  a. small cottag6 on. Swan 

Lake and began t h e  development p rocess .  The d i f f i c u l t i e s  he  h a s  

encountered i n  the  v a r i . ~ u s  a s p c c t o  of t h e  pruject: a r e  d i s c u s s e d  i n  

l a t e r  s e c t i o n s  of t h i s  s t u d y .  

Having developed h y d r o e l e c t r i c  p r o j e c t s  b e f o r e ,  Gleeson i s  con- 

v e r s a n t  w i t h  t h e  l e g a l  requirements '  of l i c e n s i n g .  When n e c e s s a r y ,  

h e  h i r e s  a n  a t t o r n e y  ' t o  hand le  a s p e c i f i c  problem, and up t o  t h i s  . 

p o i n t ,  h e  h a s  s p e n t  about  $15,000 t o t a l  on legal .  f e e s  f o r  h i s  develop- 

ments.  The Goose River  p r o j e c t  h a s  c o s t  him $200 s o  f a r  i n  l e g a l  

f e e s .  F o r , t h e  most p a r t  hc h a s  a t tempted t o  r e s o l v e  t h e  s e n s i t i v e  

l a k e  l e v e l  i s s u e  through p u b l i c  r e l a t i o n s  r a t h e r  than  l e g a l  a c t i o n .  

H i s  a t t i t u d e  about  .any prnb1.ll.m i s  t o  anpumc i t .  ralr llr rur;olyod 

and then  meet i t  head on. H e  h a s  p u b l i c l y  opened h i s  o f f i c e  from 

t h e  beg inn ing  of  t h e  p r o j e c t  and h a s  always been w i l l i n g  t b  speak 

w i t h  i n t e r e s t e d  p a r t i e s .  H i s  shy,  unassuming manner seems t o  have 

won t h e  conf idence  of many town o f f i c i a l s ,  i n c l u d i n g  t h e  se lec tmen 

and t h e i r  a t t o r n e y .  

Gleeson becomes d i scouraged  a t  t imes about  t h e  Goose ~ i v e r  p r o j e c t .  

H i s  hope is  t h a t  i n  t h e  f u t u r e  r e g u l a t i o n  w i l l  become l c 3 s  burdensolae, 

t a x  i n c e n t i v e s  w i l l  encourage development, and cheaper  s t a n d a r d i z e d  



ec:[t~.i 1)1iit1i t wil.1 bc ilv;l.i.I.nb:l.c:. Ilc Iiopcs to scc more pro.jccl'c: .I .i ltc 

the Goose River system established, and hopes to contribute s~~bstantially 

to such development. He would like to make hydroelectric power "as 

common as McDonalds . " 
C. The Financial Situation of the Developer 

Obtaining information from Mr. Gleeson regarding his personal 

Lilianeial situation has been an understandably sensitive process. His 

prior work record indicates that he has received middle management 

level salaries, but his present precuniary worth is not known. 

In the structuring of Maine Hydro-Electric Corporation, Cleeson has 

made a Sub Chapter S election.2 Basically this election gives Gleeson, 

as majority stockholder, two benefits. First, it gives him the 

corporate sheild 'to liability, i.e., any liability incurred by the 

corporation can only be satisfied from corporate wealth not personal 

~ e a l t h . ~  The second benefit of che Sub Chapter S election is in the 

area of taxation. The election permits the stockholders of the 

corporation to take any income or losses of the corporation as personal 

income or losses. The Sub Chapter S corporation itself is not taxed. 

The Corporation's present financial resources are limited. Gleeson 

has invested over $50,000 of his persona.1. resources in.the Corpora- 

tion. The Corporation has accumulated additional equity from the 

following sources: 

1) a $2,500 grant from the Maine Energy Office to 
investigate developable sites; 

2) a D.O.E. grant for alternative technology to develop 
turbines ; and , 

2 ~ . ~ . ~ .  51371 - et seq. 

3 ~ e e  Walkovsrky v. ~arlton,' 18 NY2D 414, 276 NYS2D 585, 223 I E 2 D  6 
(1966); discussing .the doctrine of piercing the corporate veil. 



3) consulting fees Crom the Energy Law ~~~~~~~~~~~e and 
.John 'lopkins University. 

Thus, it is evident that, a t  this point, the Corporation does not 

have a dependable source of income. Its continued viability w i . 1 1  

require Gleeson to work out licensing difficulties and bring the 
. I . .  , 

hydroelectric facilities on line as soon as possible. 

The financial status of the corporation redound to Lawrence 

Gleeson. He does not draw.a salary from the Corporation and this 

lack of personal income has created personal hardships for his 

Iamlly. . This past winter, they were forced to move i n t n  the small , 

une room office of the Corporation because they could no longer 

afford to heat their nearby home. Hence, Gleeson's personal 

financial future is extremely dependent upon the success of his 

hydro projects, a fact which undoubtedly gives him a strong incentive 

tn tackle any problem which threatens those developments. 

D. The Political Environment, 

To understand Maine Hydro-Electric Development Corporations's 

concerns on the Goose River, one must not only look inward to view 

the Corporation's perspective of itself, but. one' must also cons.ider . 

, 
the manner in which.the Corporation and dam development is viewed 

by various interests in Maine. 

In Maine, hydroelectric generation is a technology that' is 

familiar to investor-owned utilities and large industries. Central 

Maine Power Co. has a favorable view toward hydroelectric generation. 

They have agreed to purchase the Corporation's power output at its 

Barker's Mill site and are in the negotiation stage, for power 
. a 

purchase.s from Goose River. CMP feels that small sca1.e hydro- 



electric power has a future in Maine depending upon the fuel cost for 

4 
replacement energy. Great Northern Paper Company utilizes hydroelec- 

tric generators to produce 114 MW to aid in satisfying its average 

load of 160 MW and system peak of 250 MW. Their system contains nine- 

teen dams, the last of which was constructed.in 1950. The company 

expects that any new dam construction would be opposed.by environmen- 

tal groups. 5 

The general attitude t~ward'h~droelectric power changes as the 

size of the project increases. For 10 years, the rallying point of 

anti-dam sentiment in Maine has been the Dickey-Lincoln project. The 

proposed Dickey Dam has a 335 foot head, is 10,200 feet long and would 

flood some 88,650 acres of timberlands and wilderness area of the St. 

John River system in Northern ~aine. A number of groups, in voicing 

opposition to the project, have stated that small scale hydropower 

6 
is a preferred alternative. , 

Such statements of support, however, should not leave the reader . 

with the impression that small scale hydropower is without its share, 

of opponents. Certain parties have stated that they are all for. small 

.dams until Dickey-Lincoln is stopped. The :implication is that their 

support would-then turn into opposition. Other groups have indicated, 

4 Smdll Hydro Developmrnts in the ~ta'te of Maine, by Henry 
Bacon, Engineer CMP. 

'~nterview with Paul ~ c ~ i n n ,  Manager of Public Affairs (June 12, 1977). 

6 
E.g., Formal Response to the Revised Draft Environmental Impact State- 

ment Dickey-Lincoln School Lakes, prepared by Natural Resources Council of 
Maine (Feb. 9, 1979); Interview with Cheryl Ring, Public Policies Coordinator 
Maine Audobon Society (June, 18, 1979); and 125 CONG. REC. 56 (May 7, 1979) 
(Remarks of Senator Cohen). 

/ 



t h a t  tliey s u p p o r t  smal l  dalns I ~ u t  on1.y on a case-by-case bas is .  
7 

When one moves from t h e  anti-dam f e e l i n g s  genera ted  by Dickey- 

Lincoln  t o  t h e  s p e c i f i c  s i t u a t i o n  of t h e  Goose River  P r o j e c t  a n o t h e r :  

type of o p p o s i t i o n  p r e s e n t s  i t s e l f ,  t h a t . o f , l o c a l  o p p o s i t i o n .  On i 

more than  qne o c c a s s i o n  t h e  s t a t ement  h a s  been made t h a t  p a r t  of * * J : ;  

 lees son's problem i s  t h a t  he i s  'not a  n a t i v e  of Maine o r  t h a t  h e .  .., 

d r i v e s  around i n  a  c a r  marked Maine Hydrn-Rlcr t r ic  D ~ v o l u p ~ ~ l c n t  Carp- 

o r a t i o n  w i t h  a  Pennsylvania  emblem on t h e  door.  , . 

The general. a t t i t t l d e  i n  tho  town of S w a i l - v i l l r  ~ o w a u d  ' e h e  p r o j e c t  

appears  t o  be  one nf d i s t r u s t .  A t  l c a s t  one of l i i s  dams has .been :  

fire-bombed and r e l e a s e  g a t e s  have been.blocked by rocks .  Recen t ly ,  

a  town meeting was h e l d  i u  Swanvi l le  t o  i r o n  ou t  d i f f i c u l t i e s  c r e a t e d  

by t h e  C o r p o r a t i o n ' s  f l u c t u a t i n g  of l e v e l s  on Swan Lake. Those .  

townspeople i n  a t t e n d a n c e  were g e n q r a l l y  a n t a g o n i s t i c  Lowards Larry  

Gleeson and h i s  p r o j e c t .  

7 i n t e r v i e w  w i t h  Cheryl  Ring, P u b l i c  P o l i c i e s  Coordinator  Maine Audobon 
S o c i e t y  (June 1 8 ,  1979). 



111. REGULATION AT THE FEDERAL LEVEL 

F e d e r a l  r e g u l a t i o n  of t h e  Goose River p r o j e c t  i s  a  p o t e n t i a l l y  

complex p rocess .  For example, a '  p r o j e c t  may be  conf ron ted  w i t h ' .  

l i c e n s i n g  i s s u e s ,  e n v i r o n m e n t a l - i s s u e s ,  w i l d l i f e  p rese rva t . ion  i s s u e s ,  

and e l e c t r i c a l  s a l e s  i s s u e s .  Each  issue r e p r e s e n t s ,  a t  a  minimum, a .  

c e r t a i n  arriount'of r e g u l a t o r y  d e l a y  and hence p r e s e n t s  a n  a d d i t i o n a l  

f i n a n c i a l  burden f o r  t h e  deve loper .  .Howeve'r, t h e  - impact of f e d e r a l  

r e g u l a t i o n  on t h e  Goose River  p r o j e c t  ha's been r e l a t i v e l y  minor. 

Those f e d e r a l  i s s u e s  r a i s e d  by t h i s  l i c e n s e  a p p l i c a t 2 o n  a r e  examined 

i n  t h i s  p a r t .  . . 

'T,his p a r t  of  t h e  r e p o r t  i s  d i v i d e d  i n t o  two s e c t i o n s .  . F i r s t ,  . a  

b r i e f , - s u r v e y  of t h e  . feZderal  system i s  presen ted  t o  g i v e  t h e  r e a d e r .  .. 

a frame o f* . re fe rence . .  For a  more d e t a i l e d  .p resen ta t i ,on  of t h e  work- 

i n g s  of  t h e  f e d e r a l . p r o e e s s  t h e  r e a d e r  i s  d i r e c t e d  t o  F e d e r a l  Legal  . . 

Obstac les  and I n c e n t f v e s  t o  t h e  Development of  Small  S c a l e  Hydroelec- 

t r i c  P o t e n t i a l  of t h e  Nineteen Nor theas te rn  S t a t e s .  The second sec-  

t i o n  p r e s e n t s  t h e  s p e c i f i c  i s s u e s  t h a t  c o n f r o n t  development a t  Goose 

River .  

A .  A Survey of the F e d e r a l  System 

I. The F e d e r a l  Energy Regula tory  Commission 
! 

The pr imary r e g u l a t o r y  agency having j u r i s d i c t i o n  ov.er t h e  

' 
development of h y d r o e l e c t r i c  p r o j e c t s  i s  t h e  F e d e r a l  Energy Regula- 

t o r y  Commission ( h e r e i n a f t e r ,  FERC) . The FERC r e g u l a t e s  t h e  cons t ruc -  

* .  
' t i o n  and opekatfori of  h y d r o e l e c t r i c  dams under P a r t  I of . t h e  F e d e r a l  

. . 
. . 

8Draft  r e p o r t  by t h e  Energy Law I n s t i t u t e ,  F r a n k l i n  P i e r c e  Law Cen te r ,  
Concord, New ~ a m p ' s h i r e  ( January 30, 19 79) . 



1'nwc.r Act ant1 t h e  sa le  o f  e3ectr:ic:i t y  i.n : i n t c r s t n t c  c.omrncrc:c. 

under P a r t  I1 of the '  A c t .  T h i s  j u r i s d i c t i o n  i s  based 0 ~ 1  Llle 

a h i l i t y  of  Congress  t o  r e g u l a t e  n a v i g a b l e  waters .  A d d i t i o n a l l y ,  

t h e  f a c t  t h a t  t h e  p r o j e c t  w i l l  b e  connected  t o , a n  i n t e r s t a t e  g r i d .  

may invoke  FERC j u r i s d i c t 2 o n ' u n d e r  a n  " a f f e c t i n g  i - n t e r s t a t e  com-, 

10 
merce" r a t i o n a l e .  / 

R e g ~ ~ l a t i n n  by tha  FEPX i o  CR the IULIII u1: il 1 . I ~ e n S e  Yequirement.  

A t  p r e s e n t  t h e  FERC i s s u e s  two t y p e s  of  l i c e n s e s :  o n e . f o r  p r o j e c t s  

o f  l e s s  t h a n  1 . 5  MW i n  c a p a c i t y  (minor p r o j e c t s ) , a n d  one  f o r  p r o j -  

I1 
e c t s  g r e a t e r  t h a n  1 . 5  MW i n  c a p a c i t y  (major  p r o j e c t s ) .  The Goose 

R i v e r  p r o j e c t  w i l l  deve lop  .43  MW of  c a p a c i t y  and hence  t h e  Corpor- 

a t i o n  h a s  a p p l i e d  f o r  a minor p r o j e c t  l i c e n s e .  
1 2  

The s i g n i f i c a n c e  of t h e  l i c e n s e  t y p e s  is i n  t h e  complex i ty  of  

t h e  r e q u i r e d  a p p l i c a t i o n  p rocedures .  Mi r~or  p r o j e c t s  do n o t  r e q u i r e  

a n  env i ronmen ta l  impact  s t a t e m e n t .  The minnr p r o j e c t  a p p l i c a t i o n  

r e q u i r e s  b a s i c  i n f o r m a t i o n  on s i z e ,  l o c a t i o n ,  ilse and ownership  of 

t h e  p r o j e c t ,  and e v i d e n c e  of compl iance  w i t h  s ta te  laws  and comments 

from f e d e r a l  a g e n c i e s  c o n s u l t e d  p r i o r  t o  f i l i n g  t h e  a p p l i c a t i o n .  

Upon f i l i n g ,  n o t i c e  of  t h e  a p p l i c a t i o n  is p u b l i s h e d  i n  t h e  F e d e r a l  

R e g i s t e r .  Dur ing  t h e  comment p e r i o d ,  i n t e r e s ~ e d  p a r t i e s  may i n t c r -  

vene  i n  t h e  l i c e n s i n g  p roceed ings .  FERC decis ion-making time on a 

minor l i c e n s e  h a s  ave raged  a b o u t  two y e a r s .  

. . 

' ~ i b b o n s  v. Ogden, 22 US (9 Wheat) 1, 84 (1824) .  

l o s e e  F'.P.c. v .  Union E l e c t r i c  Co. ,  381 US 90,  &. d e n i e d ,  381 US 956 
(1965). 

l l ~ h e  FERC h a s  p b l i s h e d  a  proposed ru lemaking f o r  a  t h i r d  l i c e n s e  form 
f o r  ma jo r  p r o j e c t s  a t  e x i s t i n g  dams. 44 Fed. Reg. 24095 (1979).  

'*FERC LICENSE APPLICATION, P r o j e c t  112804. 



I n  c o n t r a s t ,  a  major p r o j e c t  a p p l i c a t i o n  is a  ve ry  complicated 

p rocess .  It r e q u i r e s  f i l i n g  a  completed a p p l i c a t i o n  form and 'Exhib-  

i t s  A through W .  The more s i g n i f i c a n t  e x h i b i t s  a r e  E x h i b i t  R ,  de- 

s c r i b i n g  t h e  impact of  t h e  p r o j e c t  on r e c r e a t i o n s ;  Exh ib i t  S ,  d e s c r i b -  

i n g  p r o j e c t  impact on f i s h  and w i l d l i f e ;  E x h i b i t  V ,  desc r ib ing '  p r o j e c t  

impact on n a t u r a l ,  h i s t o r i c  and s c e n i c  v a l u e s ;  and E x h i b i t  W ,  t h e  

p r o j e c t  environmental  impact r e p o r t .  These e x h i b i t s  a r e  des igned t o  

f a c i l i t a t e  FERC comp. l ianr .~ .  wi.th p r o v i s i o n s  of t h e  F e d e r a l  Power Act ,  

t h e  Na t iona l  H i s t o r i c  P r e s e r v a t i o n  Act,  and t h e  Na t iona l  Environmental 

p o l i c y  ~ c t .  

.The FERC a l s o  has  r e g u l a t o r y  a u t h o r i t y  pursuan t  t o  t h e  P u b l i c  

u t i l i t i e s  Regula tory  P o l i c i e s  Act. o f '  1978 . ( h e r e i n a f t e r  PURPA) . Under 

t h a t  Act ,  t h e  FERC must promulgate  r e g u l a t i o n s  r e q u i r i n g  u t i l i t i e s  

t o  p~ i r r . ha se  power genera ted  by smal l  power producers .  The Act a l s o  

pe rmi t s  p e t i t i o n s  t o  t h e  FERC t o  f o r c e  a  q t i l f t y  t o  wheel power'from a  

s m a l l  power producer  t o  a n o t h e r  u t i l i t y  and t o  permit  t h e ' s m a l l  power .  

producer t o  i n t e r c o n n e c t  w i t h  t h e  g r i d .  F i n a l l y ,  t h e  Act r e q u i r e s  

' t h a t  t h e  p r i c e  pa id  t o  t h e  smal l  power producer f o r  t h e  energy n o t  

exceed t h e  inc rementa l  c o s t  t o  t h e  u t i l i t y  of o b t a i n i n g  t h e  power 

e lsewhere .  

2 .  Other  Regula tory  Agencies 

A number of  s t a t u t e s  g r a n t  t o  v a r i o u s  a g e n c i e s  c e r t a i n  r e g u l a t o r y  

a u t h o r i t y  over  a s p e c t s  of h y d r o e l e c t r i c  development. 

The Army Corps of  Engineers  i s s u e s  , p e r m i t s  f o r  t h e  d i s c h a r g e  of 

dredge and f i l l  m a t e r i a l  i n t o  any wa te r s  of t h e  United S t a t e s  pursuant  

t o  5 404 of t h e  Clean Water Act.  F u r t h e r ,  under 5 1 0 ( e )  of t h e  Fed- 

e r a l  Power Act ,  t h e  FERC may n o t  i s s u e  a  l i c e n s e  u n t i l  t h e  Corps 

has  approved t h e  p r o j e c t .  



S e c t i o n  401 of t h e  Clean Watcr Act g i v e s  t h e  Envirol-,mental 

P r o t e c t i o n  Agency a u t h o r i t y  t o  i s s u e  water  q u a l i t y  c e r t i f . i c a t e s .  

Th i s  aut.hority:may be d e l e g a t e d  t o  s t a t e  a g e n c i e s  where tllc s t a t e  

program complies w i t h  f e d e r a l  s t andards .  The 5 401 c e r t i f i c a t e  

must be  a c q u i r e d  p r i o r  t o  f i l i n g  f o r  t h e  l i c e n s e .  $ I n  Maine, t h e  

Department of Environmental  P o r t e c t i o n  h a s  been d e l e g a t e d  the  

a u t h o r i t y - t o  i s s u e  5 4U1 c e r t i f i c a t e s .  . The Goose River project . 

complied with t h i s  req11ir~m~n.t w i t h s u t Z a n y  problems. . 

F i n a l l y , . t h e  Departments of I n t e r i o r  and Commerce impact on 

t h e . r e g u l a t o r y , p r o c e s s  v i a  nlandates from t h e  F i s h  and W i l d l i f e  Co- 

' o r d i n a t i o n  Act, t h e  Endangered Spec ies  Act and a c t s  p r e s e r v i n g  ' 

h i s t o r i c ,  a r c h e o l o g i c a l  and s c e n i c  s i t e s ' .  S i g n i f i c a n t l y ,  none of 

t h e  above a c t s  have p r e s e n t e d  any r e g u l a t o r y  problems f o r  t h e  p r o j -  

e c t .  . T h i s  is  due i n  p a r t  t o  s i t e  l o c a t i o n  f a c t o r s , . s p e c i f i c a l l y ,  

t h e  p r o j e c t  i s  n o t  l o c a t e d  i n . a  Na t iona l  F o r c s t ,  o r  on any l a h d s  of 

t h e  U. S.. and a f f  e c t s  no such l a n d s  and h a s  no e f f e c t  upon any . s t u r c -  

13  
t u r e s  o r  s i t e  of h i s t o r i c  s i g n i f i c a n c e .  . , 

B. S p e c i f i c  F e d e r a l  I s s u e s  Re: The Goose River  P r o j e c t  

. Maine Hydro-Elect r ic ,  Development C o r p o r a t i o n ' s  primary f e d e r a l  

r e g u l a t o r y  concern  is a n  outgrowth of t h e  l a k e  l e v e l  f l u c t u a t i o n s  

. . i s s u e  .and requ i rements  of t h e  F e d e r a l  Power Act. , 

The Act r .equfres  t h a t  a  deve loper  comply w i t h  s t a t e  law, i n c l u d i n g  

, s t a t e  wa te r  law14 when seek ing  a FERC l i c e n s e .  The Corpora t ion  ha& 

1 4 s e e  F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C. ,. 328 1 J . S .  152 (1946). 
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atlliered t o  t h i s  recluircment nncl in .  s o  .doing h a s  encountc.red n 

d i f f i . c u l t y .  Under s t a t e  water Inw t h e  c o r p o r a t i o n  h a s .  ;~cqu.ired 

a l l  t h e  wa te r  r i g h t s  t o  Swanvi l le  Lake. Th i s  acqu i s i t io 'n  i s  

s i g n i f i c a n t  a s  i t  pe rmi t s  t h e  c o r p o r a t i o n  t o  f l u c t u a t e ' t h e  l a k e  

l e v e l  wi thou t  r egard  t o  any o t h e r  r i p a r i a n  r i g h t s . 1 5 .  Thus, t h e  

town and i t s  r e s i d e n t s  have no remedy under s t a t e  law. f o r  reso-  

l u t i o n  of t h e  l a k e  l e v e l  problem. 

However, t h e  Federa l  Power Act pe rmi t s  a n  i n t e r e s t e d  p a r t y '  

t o  i n t e r v e n e  i n  a l i c e n s i n g  p rocess .  The Town of Swanvi l le  has  

in te rvened  i n  t h e  ' l i c e n s i n g  p rocess  of t h e  Goose River P r o j e c t  t o  

e x p r e s s  i t s  concern r e ~ a r d i n g  t h e  f l u c t u a t i n g  l a k e  l e v e l  of 

Swan, Lake. While i n t e r v e n t i o n  cannot  be u s e d . , t o  p r o t e c t  r i g h t s  

t h e  i n t e r v e n o r s  do no t  have,  t h e  F e d e r a l  Power Act does c o n t a i n  . 

~ c r t a i n ~ r ~ q ~ i i r e r n e n t s  which may be u t i l i z e d  by t h e  'Town of Swanvi l le  

t o  a c h i e v e  t h e  end o f , l a k e  l e v e l  r e g u l a t i o n .  The Act r e q u i r e s  t h a t  

t h e  a p p l i c a n t  f 0 r . a  l i c e n s e  demonstra te  t h a t  t h e  p r o j e c t  w i l l  be 

p a r t  of a  comprehensive p l a n  f o r  t h e  optimum development of t h e  

e n t i r e  wa te rcourse .  
16 

The Town of Swanvi l l e ,  i n  i ts p e t i t i o n  f o r  i n t e r v e n t i o n ,  main- 

t a i n s  t h a t  the,compretiensive development requirement  d i c t a t e s  t h a t '  

t h e  Corpora t ion  must cons ide r  and m i t i g a t e  t h e  e f f e c t  of l a k e  l e v e l *  

f l u c t u a t i o n  on o t h e r  uses  of the  wa te rcourse ,  no twi ths tand ing  t h e  

,ow,nership of . a l l  r e l e v a n t  water  r i g h t s .  The FERC, i n  agreemen. tLwith  

tile town's p o s i t i o n ; h a s  r e q u i r e d  t h e  Corpora t ion  t o  s e t t l e  t h e  l a k e  

'%or a  more d e t a i l e d  d i s c u s s i o n  of t h e  wa te r  law of Maine .see P a r t  IV 
of t h i s  s tudy .  

1616 USC § §  797, 803(e)  (1976).  
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l e v e l  i s s u e .  b e f o r e  i t  wil.,l g r a n t  a  l i c e n s e  c o n d i t i o n .  . 4 ' 

The p rocess  of r e s o l v i n g  t h e  s u b s t a n t i v e  comp,onents of t h e  

l a k e  1 e v e l . p r o b l e m  is  d i s c u s s e d  i n  P a r t  V of t h i s  r e p o r t .  

2 .  P u b l i c  U t i l i t i e s  Regula tory  P o l i c i e s  Act  of 1978 

PURPA's s i g n i f i c a n c e  i n  terms of t h e  Goose River p r o j e c t  l i e s  

n o t  s o  much i n  what t h e  Ar-t was in tended  t o  accomplish hu t  r a t h e r  

t h e  manner i n  which i t  ha6 bocn v i c w c d  by rlie deve loper .  

The  Art r a q u i r e s  Lllai a i i t i  1 i t y  muot p b ~ c l l a s e  r h e  power .ol.rtput 

of a s m a l l  power producer  a t  a  r a t e  s 'et  by t h e  s t a t e  p u b l i c  u t i l i t y  

commission. ThfS mandate i s  s i g n i f i c a n t  because i.t r e p r e s e n t s  a n  

a t t e m p t  t o  p reven t  a n  investor-owned u t i l i t y  fro'm adop t ing  a  "no- 

purchase" a t t i t u d e  toward t h e  s m a l l  s c a l e  h y d r o e l e c t r i c  deve loper .  . 

The mandate a l s o  a s s u r e s  t h e  deve loper  a  j u s t  and r e a s o n a b l e  r a t e  

f o r  h i s  power. 

Howcver, t h e  PURPA mandate h a s  n o t  been s i g n i f i c a n t  t o  t h e  Corp- 

o r a t i o n  f o r  a  number of r easons .  F i r s t ,  t h e  purchasing u t i l i t y ,  

C e n t r a l  Maine Power, has  a  h i s t o r y  of s m a l l  power purchases ,  'l'hirs, 

i t  was n o t  necessa ry  f o r  t h e  Corpora t ion  t o  u s e  t h e  f e d e r a l  a c t  t o  

f o r c e  C!ir y ~ ~ r r h a s ~ .  I n  f n i . ~ ,  Larry ,c ; leeson c l a i m s  i t  would be  un- 

d e s i r a b l e  t o  f o r c e  t h e  u t i l i t y  t o  purchase  h i s  power o u t p u t  because 

i t  might damage ' the  goodwil l  t h a t  c u r r e n t l y  e x i s t s  between t h e  par-  

t i e s .  H i s  f e a r  i s  t h a t  t h e  use  of f o r c e . i n  t h e  purchase  n e g o t i a t i o n s  

may c r e a t e  an  a d v e r s a r i a l  atmosphere and t h u s  conver t  an  amicable  

n e g o t i a t i o n  procFss  ' i n t o  a  p o t e n t i a l l y  p r p t r a c t e d  and expensi.ve 

l e g a l  s t r u g g l e .  Such a  d i s p u t e  r eso l .u t ion  p rocess  would be an  i n t o l -  

e r a b l e  f i n a n c i a l  burden f o r  most .deve lopers .  



Second, t h e  Corpora t i o n  Iras found i t  necessa ry  t o  u t  i .l.i.zc 

t h e  PURPA p r i c e  mandate. C e n t r a l  Maine Power h a s  n e g o t i a t e d  

c o n t r a c t s  w i t h  t h e  Corpora t ion  f o r  other. s i t e s  a t  p r i c e s  ranging 

.from 22 m i l l s  a  KWH t o  36 m i l l s  a  KWH. Thei r  p r i c e s  may be l e s s  

than what t h e  p r o j e c t  could  demand under PURPA, bu t  g iven M H D C 1 s  

low development c o s t s ,  a r e  s u f f i c i e n t  t o  make t h e  p r o j e c t  econom- 

i c a l l y  v i a b l e .  
17 

Lar ry  Gl~r=.son's .pol ' icy appears  t o  be one of avoidil ig t h e  reg- 

u l a t o r y  p r o c e s s  i f  a t  a l l . p o s . s i b l e ,  i n c l u d i n g  t h o s e  t imes  when t h e  

p r o c e s s  p u r p o r t s  t o  r e a c t  f a v o r a b l y  t o  h i s  p r o j e c t .  It r e f l e c t s  

a  profound s k e p t i c i s m ' a b o u t  t h e  a b i l i t y  of a n  i n d i v i d u a l  t o  r e c e i v e  

a  n e t  b e n e f i t  from a  p a t t e r n  of r e g u l a t i o n  a p p a r e n t l y  des igned t o  . 

f a v o r  him. Thus, he f e e l s  t h a t  a t t empt ing  t o  g e t  a  h igher  p r i c e  

1.1nrler PURPA w i l l  i nvo lve  e x p e n d i t u r e s  of t ime and money i n  t h e  

r e g u l a t o r y  system which probably  would n o t  b e  warranted by t h e  end 

r e s u l t  of t h e  p rocess .  

' Thus, due t o  t h e  complexity of PURPA and t h e  l i s t e d  r e s o u r c e s  

of a  p r i v a t e  deve loper ,  an  a c t  in tended  t o  promote development of 

smal l  power p roduc t ion  f a c i l i t i e s  has,! a t  Goose R i v e r ,  been viewed 

as a n o t h e r  component of 1 e v i a t h a n . r e g u l a t o r y  system. The message 

from t h e  p r i v a t e  d e v e l o p e r , r e g a r d i n g  PURPA i s  c l e a r ;  t h e  sovrl t o  be 

w r i t t e n  r e g u l a t i o n s  and g u i d e l i n e s  implementing t h e  Act must be care-  

f u l l y  d r a f t e d  and cons t rued  t o  avoid t h e  c r e a t i o n  of u n c e r t a i n t i e s  

which encourage . p r o t r a c t e d  and c o s t l y  1 , i t i g a t i o n .  Genera l ly ,  p r i v a t e  

deve lopers  cannot  bea r  t h a t  burden and, t h u s  may have t o  s e t t l e  f o r  

I I 
Compare Rates  f o r  S a l e  of Power by Limited E l e c t r i c a l  Energy Producers ,  

NH PUC Order No. 13,589; r e q u i r i n g  a p r i c e  rang ing  from 40 m i l l s  t o  45 m i l l s .  



p r j c e s  mucli l ower  t h a n  t h o s c  t o  wl~icl i  t l iey a r e  a p p a r e n t l y  e n t i . t l e d  

unde r  t h e  Act, o r  refra1i.n from devclopmcnt  a l t o g e t h e r .  
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T h e  S t a t e  of Maine h a s . a n  e x t e n s i v e  r e g u l a t o r y  sys t em gove rn ing  t h e  

development  o f  h y d r o e l e c t r i c  dams. However, t h i s , s y s t e m  i s  n o t .  s p e c i f i c  

t o  h y d r b e l e c t r i c  g e n e r a t i o n .  ' R a t h e r ,  Maine h a s  two s p e c i f i c  r e g u l a t o r y  

sys t ems  which p roduce  a d e  f a c t o  r e g u l a t o r y  sys t em f o r  s m a l l  dams. The 

f i r s t  and most  complex syst,em i s  t h a t  which Maine h a s  developed  t o  govern  
t 

t h e m u l t i p l e  u s e s  of it:, waterways.  The second sys t em r e g u l a t e s  t h e  pro-  

d u c t i o n  a n d d i s t r i . b u t i o n o f  e l e c t r i c  ene rgy .  The i n t e r a c t i o n  of  t h e  two 

c r e a t e s  a sys t em f o r  t h e  r e g u l a t i o n  o f  h y d r o e l e c t r i c i t y .  

I n  p l a c i n g  t h e  Goose ~ i v e r  P r o j e c t  on  l i n e ,  Maine ~ y d r o ~ ~ l e c t r i c  

~ e v e l o p m e n t  C o r p o r a t i o n  must contend  w i t h  t h i s  r e g u l a t o r y  sys tem.  I n  

a d d i t i o n ,  t h e  C o r p o r a t i o n  must c o n t e n d . w i t h  t h e  f a c t  t h a t  t h i s  sys t em i s  

i n  a m e i a ~ ~ ~ a r p h i c  s t a t e .  Thus,  t h i s  s e c t i o n  of  t h e  s t u d y ' w i l l  examine t h e  

i n t e r a c t i o n  of t h e  C o r p o r a t i o n  and t h e  Maine r e g u l a t o r y  envi ronment  from 

t h e  p e r s p e c t i v e  of  t h e  p r e s e n t  sys t em,  amendments t o  t h e  p r e s e n t  sys t em,  

and proposed  changes  t o  t h e  p r e s e n t  sys t em.  

The t h r e e  p e r s p e c t i v e s  h i g h l i g h t  a  ma jo r  c o n c e r n  f a c i n g  t h e  C o r p o r a t i o n  

i n  i t s  deve lopmen ta l  e f f o r t s ,  t h a t  of  t h e  energy-envi ronment  c o n f l i c t .  In-  

a t i m e  of  l a r g e  c e n t r a l i z e d  f o s s i l  f u e l  p l a n t s ;  t h e  waterways of  t h e  s t a t e  

became t h e  s u b j e c t  of e v e r  i n c r e a s j - n g  environmental:regulation. The re- 

emergence of h y d r o e l e c t r i c  development  h a s  prompted l e g i s l a t i v e  d e b a t e ,  

and i.n .some i n s t a n c e s ,  . r e a s s e s s m e n t  of t h o s e  v a l u e s .  Maine l . l y d r d - ~ l e c t r i c  

~ e v e l o ~ m e n t  C o r p o r a t i o n  h a s  been a f f e c t e d ,  and a t  t i m e s  d e i ~ . i m e n t a l l y ,  

by Chis  p r o c e s s .  
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'As stated above, the regulatory system is not specific to the case 
. . 

of hydroelectric development. Thus, the specific jurisdictiorlal reqbire- 

ments of each law must be met before the statute or law in question.be- 

comes a part of the regulatory process. The development of the Goose 

~iver Project has capitalized on the. nonspecific nature of the regulatory 

system and in so doing has been able'to by-pass most of that system. This 
b 

by-pass has been' accomplished by the use of statutory exemptions and a 

somewhat artful selection of the pro.ject site. 18 

' l ' h ~ ~ s ,  at tho outoct it is d'ppro~)riafe to notc that two major .Maine. 

: regulators, the Land Use Regulatory   om mission^^ and the ~e~artment of 

Environmental Protection's regulation hf coastal wetlands2' do not have 
. . 

rcgulatory aulhoriry over the project,because the project is, not within 

the geographic areas regulated by the Acts.. 

The following sections will discuss the laws applicable to the Corp- 

oration's project and where appropriate, those.which would have been per- 

tfncnt but for an exemption. 

1. Regulation by the Department of Environmental Protection 

a. Site Location of Development Act 2 1 

The Act, administered by the Bo,ard of Environmental Protection, 

regulates the.location and environmental impact of -- .in.ter alia, "dcvel- 

18~h'e use of exemptions, specifically under the Stream Alteration Act, 
has prompted discussion relative to their repeal. Interview with Nancy Cuwan, 
Resource Planner, Maine Energy Office (~une 14, 1979). 

' 

1 9 ~ ~ .  REV. STAT. tit. 12, 5 681 (1965). 

20ME. REV. STAT. tit. 38, § 471 - et 3. (Cum. Supp. 1978-1979). 

E REV. STAT. tit. 38, 5 481 (1965). 



~ \ p n \ ~ u t s . "  A devclopmcllt i.nc l.utl,c:s a complex which occt~l ,  i c!s ;1 ' land 

o r  water  a r e a  i n  excess  of 20 a c r e s .  Tlius, f o u r  of the  f i v e  dams 

comprising t h e  p r o j e c t  would appear  t o  i n c u r  r e g u l a t i o n  pursuan t  t o  

t h e  Act. M i l l  Dam, w i t h  a n  impoundment a r e a  of  7 a c r e  f ee t ,would  

b e  exempt. 

However, due t o  a s t a t u t o r y  exemption, t h e  e n t i r e  p r o j e c t  e scapes  

t h e  r e g u l a t i o n  of t h e  Act. Any developments i n  e x i s t e n c e  on January 1, 

1Yl0 ,a re  n o t  s u b j e c t  t o  r e g u l a c i u n  u n d e ~  Lhe law. 
2 2 

b. Great  Ponds Act 23 

The Act r e q u i r e s  t h a t  a deve loper  o b t a i n  a permit  from t h e  Board 

p r i o r  t o  engagning i n a n y  c o n s t r i c t i o n ,  r e p a i r i n g ,  dredging o r  f i l l i n g  

i n  a g r e a t .  pond. For s t a t u t o r y  purposes ,  a g r e a t  pond i s  any i n l a n d  

body of wa te r  which i n  i t s  n a t u r a l  s t a t e  h a s  a s u r f a c e  a r e a  i n  eicess 

of .lo a c r e s  o r  any body of water a r t i f i d a l l y  formed which h a s  a sur-  

f a c e  a r e a  i n  e x c e s s  of 30 a c r e s ,  t h e  s h o r e  of which i s  owned by two 
. . 

o r  more l e g a l  e n t i t i e s .  

The Goose River  P r o j e c t ,  i n  i t s  p r e s e n t  s t a t e  of development, has  

y e t  t o  engage i n  a n y  s t a t u t o r i l y  covered a c t i v i t y .  Should any such 

a c t i o n  be  r e q u i r e d ,  a permit  w i l l  be  needed based i n  p a r t ,  upon t h e  

impoundment a r e a s '  of t h e  p r o j e c t  's dams. The f i v e  dams comprising t h e  
. . 

p r o j e c t  have t h e  fo l lowing  impoundment a r e a s :  

1. Swan Lake: 7,500 a c r e - f e e t ;  
2. Mason's Dam: 1 ,621  a c r e - f e e t ;  
3 .  K e l l y  Dam: 200 a c r e - f e e t ;  
4 .  M i l l  Dam: , 7  ac re - fee t ; '  and,  
5. CMP Dam:' 72 a c r e - f e e t .  



'l'he M i l l  Dam impountlment a rea ,  r e g a r d l e s s  of a  n a t l ~ r ; ~ l /  

a r t i f i c i a l  c r e a t i o n  d i s t ' i n c t i o n ,  would not  r e q u i r e  a permit  a s  

i t  i s  below t h e  impoundment a r e a  s t a n d a r d s  of bo th  c l a s s e s .  Any 

regu1,ated a c t i v i t y  on t h e  remaining f o u r  impoundment a r e a s  would 

r e q u i r e  t h e  permit  a s  they  exceed , t h e  impoundinent a r e a  s t a n d a r d s  

of bo th  c l a s s .  

However, cont i .ngent  on t h e  manner i n  which t h e  Corporatiurl  

conducto i t 3  a c t i o ~ i s ,  1~ ulay ellgage i n  a c t s  s i m i l a r  t o  those  which 

a r e  r e g u l a t e d  and y e t  n o t  r e q u i r e  a  pe rmi t .  .The Act p r o h i b i t s  dredg- 

i n g  and f i l l i n g  below t h e  normal h i g h  wa te r  mark and bu l ldoz ing  land 

i n  such a  manner a s  t o  cause  t h e  m a t e r i a l  t o  wash i n t o  t h e  pond. 

Thus, t h e  Corpora t ion  may dredge and f i l l  and b u l l d o z e  land wi thou t  

a  pe rmi t  provided i t  does s o  above t h e  normal h igh  wa te r  mark and 

t a k e s  p r e c a u t i o n  t o  avoid  backwash i n t o  t h e  pond. 

2.  Regu la t ion  by t h e  Department of In land  F i s h e r i e s  and W i l d l i f e  

a .  Stream A l t e r a t i o n  Act 
24 

The Act r e q u i r e s  a  deve loper  t o  o b t a i n  a pe rmi t  from t h e  Com- 

m i s s i o n e r  of In land  F i s h e r i e s  and W i l d l i f e  p r i o r  t o  any d redg ing ,  

f i l l i n g  o r  c o n s t r u c t i o n  above t h e  head of t h e  t i d e .  

"Above t h e  head of t h e  t i d e "  is  t h a t  a r e a  of a  wa te rcourse  n o t  

t u s c e p t i b l e  t o  t h e  ebb and f low of t h e  O b s t r u c t i o n s  i n  t h e  

wa te rcourse  can p r e v e n t  t h e  w a t e r s  from be ing  s u b j e c t  t o  t i d a l  a c t i o n .  

Such i's t h e  c a s e  wi th  the  Goose River P r o j e c t .  The 'CMP Dam, approx- 

ima te ly  one m i l e  i n l a n d ,  is  t h e  t i d a l  head p o i n t  on t h e  Goose River .  
26 

2 4 ~ ~ .  REV. STAT. t i t .  12 ,  § 2206 - e t  9. (1965).  

2 5 ~ e e  - Wilson v .  Harrisburg, 107 Me. 207, 17 787 (1910).  

26Telephone i n t e r v i e w  w i t h  L t .  Wal ter  Bishop, Dept. of I n l a n d  ~ i s h e r i e s  
and W i l d l i f e  ( J u l y  7,  1979)..  

Q 



0 < l . l ~ r ~ s ,  t h e  e n t i r e  p r o j e c t  i.s ;~l~ovc.  tl~c: t ida l .  head and I~c*nc:r. wi th-  

i n  t h e  Department 's  j u r i s d i c t i o n .  

A t  p r e s e n t ,  t h e  Corporat ion h a s  n o t  been r e q u i r e d  t o  s e e k  t h e  

permit  mandated by t h e  Act.  Once a g a i n  t h i s  i s  due t o  t h e  Corpor- 

a t i o n ' s  u s e  of s t a t u t o r y  exemptions.  The Act exempts from permit  

requirements  p r i v a t e  dam p r o j e c t s  which do n o t  a l t e r  more than  a  

t o t a l  of one hundred f e e t  i n  any m i l e  of shore .27    he C o r p o r a t i o n ' s  

use  of t h e  exemption i s  q u i t e  e v i d e n t  i n  i t s  c o r r e s p o n d e n c e ' i n q u i r i n g  

a s  t o  t h e  need f o r  t h e  p r o f i t .  I t  i.s c a r e f u l  t o  p o i n t  o u t  t o  t h e  

Department t h a t  a c t s  of c l e a n i n g  s l u d g e  and d e b r i s  from t h e  m i l l  dam 

t a i l r a c e  w i l l  i nvo lve  " s l i g h t l y  l e s s  than  one hundred f e e t "  on one 

bank. 
28 

b. F i s h l a d d e r s  

The Commissioner of t h e  D e p a r t a e n ~  may r e q u i r e  f i s h l a d d e r s  i n  

any dam above t i d e w a t e r  where t h e  w a t e r s  a r e  f r equen ted  .by salmon, 

shad ,  a l ewives  or o t h e r  migra to ry  f i s h .  29  A t  t h e  p r e s e n t  t ime,  t h e  

Department does  no t  p l a n  t o  r e q u i r e  f i s h l a d d e r s  a t  t h e  Goose River  

~ r o ~ c c t . ~ ~  Th i s  d e c i s i o n  a p p e a r s  t o  be  due to .  s t e e p  f a l l s  a t  t h e  

lower end of t h e  r i v e r ,  making n a t u r a l  passage o f . f i s h  u n l i k e l y ,  and 

t h e  warm s l u g g i s h  n a t u r e  of t h e  r i v e r ' s  f low through upstream marsh . .  

a r e a s .  
31  

2 7 ~ ~ .  REV. STAT. t i t .  12 ,  5 2212 (1965).  

28Let t e r  from Maine Hydro-Elect r ic  Development Corpora t ion  t o  Teco Brown, 
Department of Environmental  P r o t e c t i o n .  A p r i l  28, 1978, a t t a c h e d  t o  FERC 
l i c e n s e  a p p l i c a t i o n .  

2 . 9 ~ ~ .  REV. STAT. t i t .  12 ,  5 2201 (1965).  

30Le t t e r  from Maynard R .  Marsh, Commissioner of In land  ' ~ i s h e r i e s  and 
W i l d l i f e ,  t o  Maine Hydro-Elect r ic  Development Corpora t ion  (May 1 8 ,  1 9 7 8 ) .  

3 1 ~ ~ ~ ~  LICENSE APPLICATION, P r o j e c t  12804, E x h i b i t  S  page 2. 



C o n s t r u c t i o n  of f  i s l l l adders  i s  a  major expense ' . tha t can make 

;in o the rwise  v i a b l e  p r o j e c t  economj.cally unsound. I n  view of t h i s ,  

i t  i s  c l e a r l y  t o  M H D C ' s  advantage t o  s e l e c t  a s i t e  wi th  a b a r r i e r ,  

n a t u r a l  o r  o t h e r w i s e ,  t h a t  wn111d p reven t  t h c  nced fnr a Lish iaddcr .  

3 .  Regulat-ion by t h e  Soi l ,  and Water c o n s e r v a t i o n  commission 

The p e r t i n e n t  s t a t u t e  a d m i n i s t e r e d . h y  t h e  Commission, t h e  Ne- 

32 
g l e c t e d  Dams Act,  comprises a . p o r t i o n  of t h e  wa te r  management 

component of Maine's  r e g u l a t o r y  system. I n  t h i s  a r e a ,  Perhaps more 

than  any o t h e r ,  t h e  i n t e r f a c e  of t h e  wa te r  management system 'and t h e  

energy r e g u l a t o r y  system i s  less than  complete due t o  a major s t a t u -  

t o r y  exempt ion.  
, 

The Commission may r e g u l a t e  t h e  wa te r  l e v e l s  on bod ies  of wa te r  

impounded by dams. However; t h e  Commission has  no j u r i s d i c t i o n  over  

t h e  water  management a c t i v i t i e s  of dams opera ted  f o r  a  b e n e f i c i a l  

use .  B e n e f i c i a l  o p e r a t i o n s  i n c l u d e  t h e  g e n e r a t i o n  of e l e c t r i c i t y .  
33 

The s i g n i f i c a n c e  of exemption from l a k e  l e v e l  r e g u l a t i o n  i s  compounded 

because no o t h e r  s t a t e  agency h a s  t h e  a u t h o r i t y  t n  r e g u l a t e  lolrc l e v e l s .  

Hence, i t  should  come a s  no s u r p r i s e  t h a t  t h e  major environmental  objec-  

t i o n s  t o  MHDC's p r o j e c t  have concerned l a k e  level. f 1 i i r t ~ ~ a t i . o n .  
3  4 

. Thus, r e g u l a t i o n  of t h e  p r o j e c t  by t h e  Commission i s  conf ined  t o '  

two . r e l a t i v e l y  minor proviskons  of t h e  Act. F i r s t ,  t he  c o r p o r a t i o n  

must submit  a n  annua l  r e g i s t r a t i o n  form t o  t h e  Cominission on o r  b e f o r e  

3 2 ~ ~ .  REV. STAT. t i t .  12 ,  5 301 - e t  3. (Cum. Supp. 1978-1979). 

3 3 
I d .  5 304. - 

\ 
3 4 ~ e e  t h e  s e c t i o n f o f  t h i s  s t u d y  on Environniental 1ssu.e; f o r  a d e t a i l e d  

d i s c u s s i o n  of t h e  problem. ... 



January 1st. Th i s  requi.rement.  has  be.en met by t h e  Corpornt i o n .  
3  5  

The second requirement  i s  t h a t  t h e  Commission be  g iven  90 days  

n o t i c e  when a  b e n e f i c i a l  u s e  is  t o  be d i scon t inued .  Obviously t h e  

c o r p o r a t i o n  i s  n o t  p r e s e n t l y  c o n s t r a i n e d  by t h i s  requirement .  

4.  Regu la t ion  by t h e  Cour ts :  Water Law 

Maine water  law a s  i t  concerns  .the Goose River  P r o j e c t  i s  prim- 

a r i l y  d e r i v e d  from two sources .  These s o u r c e s  a r e  t h e  common law 

and t h e  M i l l  Dam Act.  
36 

Purusan t  t o  common law, t h e  Maine ~ ~ d r o - E l e c t r i c  c o r p o r a t i o n  a s  

l e a s e e  from t h e  Sherman Co., does  n o t  have an e x c l u s v i e  p r o s s e s s o r y  

i n t e r e s t  i n  t h e  wa te r  t h a t  f lows  through o r  i s  impounded by t h e  p ro j -  

e c t ' s  dams. T h e i r ' r i g h t s  i n . t h e  water  a r e  c i rcumscr ibed  by t h e  r i p -  

a r i a n  l a y  d o c t r i n e  of r easonab le  use.37 T h i s  r u l e  of l a w  g i v e s  t o  

every  landowher whose e s t a t e  i n c l u d e s  a n  i n t e r e s t  i n  t h e  streambed, 

a  r i g h t  t o  make a  r e a s o n a b l e  u s e  of t h e  wa te r  a s  i t  f lows  p a s t  t h e  

r i p a r i a n  l a n d ,  t a k i n g  i n t o  account  a  l i k e  r e a s o n a b l e  use  by a l l  

r i p a r i a n s  above and below.38 The r e a s o n a b l e  use  d o c t r i n e  pe rmi t s  

t h e  damming of a  wa te rcourse .  39 Thus, t h e  s e r i e s  of  dams t h a t  com- 

p r i s e  t h e  p r o j e c t  a r e  a  p e r m i s s i b l e  u s e  of t h e  wa te rcourse .  

I n  a d d i t i o n ,  ' the s t o r a g e  of t h e  running water  by t h e  dams must 

be. a reasonab le  d e t e n t i o n  i n  r e l a t i o n s h i p  t o  r i p a r i a n s  above and 

3 5 ~ n t e r v i & w  w i t h  M r .  Frank Ricker  from S o i l  and water  Conservat ion dom- 
miss ion  (June 15,  1979) .  

3 6 M ~ .  REV. STAT. t i t .  38, 5 651 e t  sea. (1965).  - 7 

' J '~ennebunk Water D i s t r i c t  v. Maine Turnpike A u t h o r i t y ,  145 . M E  35, 
71  A2d 520 (1950). 

3 8 ~ d .  - -  See Bradford v .  Cressey,  45 Me. 9 (1859). 8 

3 9 ~ l a n c h a r d .  v .  Baker, 8  M e .  253 (1832).  



bcl.ow t h e  p r o j e c t .  
40 

llowevcr, t h a t  d c t e r m l n a t i o n  on ly  a p p l i e s  t o  

the  s i t u a t i o n  where t h e  ~ ~ p p e r  and lower r i p a r i a n s  have 3 r i g h t , t o  

3 reasonable use ,  &, t h e i r  r i - p a r i a a  esLa te  touches  the  wnter- 

' course  and i n c l u d e s  an  e s t a t e  i n  t h e  pond o r  streambed. Such a n  

e s t a t e  w i l l  a l s o  . c o n t a i n  water  r i g h t s .  

Through a  process of deed c o n s o l i d a t i o n ,  which began ' i n  t h e  

1 8 8 0 ' ~ ~  t h e  wa te r  r i g h t s  p e r t i n e n t  t o  t h e  p r o j e c t  h a v e . v e s t e d  i n  a  

4  1 
s i n g l e  owner, t h e  Sherman Company. Thus, upper r i p a r i a n s  ,to t h e  

p r o j e c t  have,  over  t ime,  s o l d  t h e i r  water r i g h t s  and hence have no 

r i g h t  t o  a  r e a s o n a b l e  use .  Once a g a i n ,  t h e  Corpora t ion  h a s  been 

prudent  i n  s e l e c t i n g  a ' s i t e  a t  which they  could  complete ly  c o n t r o l  

t h e  l e g a l  r i g h t s  i n  t h e  wa te r .  

The second source  of Maine's  water  law is  t h e  Mill.Dam Act. 

While t h e  Act does  n o t  d i r e c t l y  concern t h e  p r o j e c t ,  i t  b e a r s  men- 

t i o n i n g  as i t  i s  perce ived  by l e g i s l a t o r s .  a s  a  cause  of t h e  p r o j e c t ' s  

major o b s t a c l e ,  f l u c t u a t i n g  l a k e  l e v e l s .  

The Act p e r m i t s  a  deve loper  t o  backf lood a n  ripper r i p a r i a n ' s  

land f o r  t h e  c r e a t i o n  of an  impoundment a r e a  upon payment of dam- 

ages .  The deve loper ,  u t i l i z i n g  t h i s  p rocess ,  does  n o t  g a i n  t i t l e  t o '  

t h e  f lowing  l a n d ,  ' i t  remains t h e  p r o p e r t y  of t h e  o r i g i n a l  owner. 
4  2  

.Thus, under t h e  M i l l  Act t h e  upper r i p a r i a n  r e t a i n s  t h e ' e s t a t e  

i n  t h e  bed of t h e  wa te rcourse  and a l s o  r e t a i n s  h i s  r i p a r i a n  r i g h t s .  

The r e t a i n e d  r i p a r i a n  r i g h t s  i n c l u d e  t h e  upper r i p a r i a n ' s  r igh t .  t o  

40Davis v. ~ e t c h k l l ,  50 Me. 602 (1862) .  

4 1 F ~ ~ ~  A p p l i c a t i o n  f o r  Minor P r o j e c t  ~ i c e n s e ,  E x h i b i t s ,  P r o j e c t  U2804. 

4 2 0 t i s C o .  v .  Ludlow Mfg. Co., 201 U.S. 140, 153 (1904). See I I n  r e  
Opinion of t h e  J u s t i c e s ,  118 Me. 503  106 A 86 A (1919). (Developer g a i n s  
easement upon . f lowing . )  



a reasonable use of tlic wat.ercourse. In this circumstn~lce, the 

upper riparian would be protected from unreasonable f lucruations 

in water level. 

, . .. As discussed above, the Act has not been utilized at the Goose 

River Project. All water rights are vested in the project and hence 

the o-mers, or their leasee MHDC, have the legal right to fluctuate 

the water. level to the extent they wish. However, residents of the 

Town'of Swanville and other parties claiming a.right to control the ' 

, lake level fluctation have failed to appreciate the import of such' 

legal distinctions. That situation will he discussed in the envir- 

onmental issues sectioxi of this study. 

C. Legislative Amendments to the System 

Two important pieces of legislation were recently passed by the 

109th Maine Legislature, They are entitle "An Act to Facilitate the 

~icensing of Small ~~droelectric ~enkrating ~acilities"~~ and "An Act 

to ~ncourage Industrial Cogeneration and Small Power Production Facil- 

I144 ities Using Renewable Sources of Energy. 

Due.to their recent origin, neither Act has contributed to the ,reg- 

ulatory systems affecting the Goose River Project. However, as the Acts 

are generally. significant to hydroelectric development 'they merit consid- 

eration. The regulatory impact of the Acts' will be demonstrated by hypo- 

thetically applying their provisions to the Goose River Project. 

. . 
1. The Licensing Act 

The Act prqvldes for a single license application for small hydro- 

43L.D. 1472, engrossed as 1979 ME. ACTS ch. 465, hereinafter "the 
licensing act . I' 

: 44~.D. 1002, engrossed aS 1979 ME. ACTS ch. 421, hereinafter "small 
power production facilities act" or "mini-purpa." 



e l . e c t r  i c  f a c i l i t i e s  on px.ist.ing t l n~ns  t o  11c f.i l e d  w i t 1 1  L l ~ c :  I%v;ird 

of Ilnv.ironmenta1 Protect: ion.  I t  j.s s i g n i k i c a n t  becausc: .i t -rcpre- 

s e n t s  t h e  beginning of a  r e g u l a t o r y  system unique t o  hydroe l -ec t r i c  

development, a system t h a t  combines t h e  c o n s i d e r a t i o n s  of wa te r  
" . 

management a c t i v i t i e s  and energy a c t i v i t i e s .  

R e p r e s e n t a t i v e  of t h i s  new i n t e r f a c e  is  t h e  ~ o a r d ' s  c r i t e r i a  

' f o r  p r o j e c t  approva l .  The Board must, a s  a  minimum f o r  approva l ,  

c o n s i d e r  i n t e r  a l ia ,  t h e  ' ' t o t a l  energy and c a p a c i t y  t h e  f a c i l i t y  

w i l l  p rov ide  and t h e  amount of f n s s i  1 f u e l  g c n c r a t i a ~ ~ .  i l l a ~  w . 1 1 1  o r  

[nay b e  d i s p l a c e d . "  A d d i t i o n a l l y ,  d u r i n g  an a p p e l l a t e  h e a r i n g  t o  t h e  

Board, ' it may r e c e i v e  tes t imony o n ' t h e  economic e f f e c t  of t h e  pro- 

posed f a c i l i t y .  

The above c r i t e r i a  a r e  impor tan t  s i n c e  t h e  Board i s  mandated 

t o  approve a  p r o j e c t  where t h e  "advantages outweigh the  adv,erse 

impacts  o v e r  t h e  l i f e .  of t h e  f a c i l i t y . "  The l i f e  c y c l e  of t h e  p r o j -  

e c t  a p p e a r s  t o  b e  t h e  a p p r o p r i n t c  t imc frame f o r  measuring advantages  

and a d v e r s e  impacts a s  f o s s i l  f u e l  c o s t s  co.nti.nue t o  r i s e  and r e -  

placement f u e l s  become s c a r c e  o r  u n d e s i r a b l e ,  a  hydro f a c i l i t y  t h a t  

would be  unecono~uical  i n  i t s  e a r l y  l i f e  may be  q u i t e  v i a b l e  i n  i t s  

midd le  and l a t e r  l i f e  phases .  Thus, l i f e t i m e  energy and economic 

f a c t o r s ,  the 'more  p o s i t i v e  a s p e c t s  of h y d r o e l e c t r i c  development, 

must be  s p e c i f i c a l l y  weighed a g a i n s t  t h e  l i f e t i m e  e f f e c t  on environ-  

menta l  c o n s i d e r a t i o n s ,  f i s h  and wi.1 d l i f e  and f low r e g u l a t i u o .  

Whether t h e  Act w i l l  a c t u a l l y  promote o r  r e t a r d  hydro development 

i n  Maine is not  p r e s e n t l y  known. A t  t h i s  p o i n t ,  t h e  "advantages- 

a d v e r s e  impacts" ba lanc ing  p r o c e s s  h a s  y e t  t o  be  implemented. Need- 

l e s s  t o  s a y ,  t h e  a d m i n i s t r a t i o n ' o f  t h a t  s t a n d a r d  could be  c r u c i a l  t o  

t h e  f u t u r e  of  h y d r o e l e c t r ' i c  g e n e r a t i o n  i n  ~ a i n e .  



Ilowever, i n  terms o f  Clle nppl.:i.cntion of tlic Act t o  tIi(! (ioose 

River P r o j e c t ,  i t  appears  t h a t  t h e  l e g i s l a t u r e  h a s  cont inued t o  

provide  " b u i l t - i n "  s t a t u t o r y  exemptions. 

' The Act s t a t e s  t h a t  a n y . p e r s o n  i n i t i a t i n g  c o n s t r u c t i o n  o r  oper-  

a t i o n  of any "smal l  h y d r o e l e c t r i c  power p r o j e c t "  a f t e r  January 1, 

1980, w i l l  be  s u b j e c t  t o  t h e  Act. The " b u i l t - i n "  exemption e x i s t s  

i n  t h e  manner ' in  which t h e  Act d e f i n e s  a  smal l  h y d r o e l e c t r i c  power 

p r o j e c t .  

Such p r o j e c t s  a r e  d e f i n e d  a s  an e x i s t i n g  d a m . o f , n o t . m o r e  than  . 

1 . 5  MW and which w i l l . b e  s u b j e c t .  t o  pe rmi t  r equ i rements  under . any  

of t h e  fo l lowing :  

1 )  S i t e  Locat ion of Development Act; 
2 )  Wetlands Act; 
3 )  Great  Ponds Act;  and,  
4 )  Stream A l t e r a t i o n  Act.  

A s  d e s c r i b e d  above,  under t h e  p r e s e n t  r e g u l a t o r y  system, t h e  

Goose River P r o j e c t  i s  n o t  r e g u l a t e d  by any of t h e  above laws.  Thus, 

t h e  p r o j e c t  i s  n o t  a  "smal l  h y d r o e l e c t r i c  power p r o j e c t "  and would , 

n o t  be sub jec t ,  t o  t h e  l 2 c e n s i n g  Act.  T h i s  exemption is  s i g n i f i c a n t  

s i n c e  i t  could d e v e l o p e r s  w i t h  some u s e f u l  a l t e r n a t i v e s .  

Should t h e  Act be  admin i s t e red  i n  a n  "anti-dam" manner, i t  could  

be  avo.ided by ttie a r t f u l  deve loper ,  By t h e  same token,  were t h e  Act 

i n t e r p r e t e d  t o  f a v o r  h y d r o e l e c t r i c  development, t h e  deve loper  could  

e a s i l y  submit  t o  i t s  j u r i s d i c t i o n  by u t i l i z i n g  i n t e r  a l i a ,  t h e  

Great  Ponds Act t o  dredge below t h c  h igh  wa te r  mark. 

2 .  Small  Power Produc t ion  F a c i l i t i e s  Act 

Th i s  Act,  p a t t e r n e d  a f t e r  t h e  f e d e r a i ,  PURPA i s  p o t e n t i a l l y  a  

s i g n i f i c a n t  i n c e n t i v e  t o  h y d r o e l e c t r i c  development i n  t h e  s t a t e .  

It permi t s  a  s m a l l  power producer t o  s e l l  e l e c t r i c i t y  t o  any e l e c -  

t r i c  p u b l i c  u t i l i t y  o r  c o o p e r a t i v e  wi thou t  p r i o r  approva l  by t h e  



s t a . t e  PUC. However, depcnd:ilig ul;on the  manner i n  which 1:hc ' ted- 

, e r a 1  PURPA is  f i n a l l y  implemented, t h e  s t a t e  Act may p r e s e n t  two 

a r e a s  of c o n f l i c t .  

The f i r s t  a r e a  concerns  t h a t  s e c t i o n -  of PURPA which has  been 

sa id '  t o  , g e n e r a t e  a  " f - inancing flaw." PURPA r e q u i r e s  t h e  e l e c t r i c  

45 
. . u t i l i t y  t u  o f f e r  t o  'purchase  t h e  o u t p u t  of , t h e  s m a l l  producer .  

I t  d o e s ' n o t  however, mandate t h e  p o i n t  i n  t ime a t  which t h e  e l e c t r i c  

u t i i i t y  must make t h e  o f f e r .  S p e c i f i c a l l y ,  must t h e  u t i l i t y  o f f e r  

t o  p u r c h a i e  t h e  energy p r i o r  t o  t h e  p l a n t  coming od l i n e  o r  muct i t  

o n l y  make t h e  o f f e r  a f t e r  t h e  p l a n t  i s  capab le  of energy p roduc t ion?  

Tt!e answer t o  t h e  q u e s t i o n  i s  impor tan t  because t h e  o f f e r  and ensuing 

accep tance  will .  g r e ? t l y  e n h a n c e , t h e  a b i l i t y  of t h e  p r i v a t e  deve loper  

. .3 t o  o b t a i n  bank f i n a n c i n g  of t h e  p r o j e c t .  

The i s s u e  i s  compounded by t h e  c o n s e r v a t i v e  nat,ure of banks 

toward t h e  l e g a l  and r e g u l a t o r y  p r o c e s s ,  .Cenera ' l ly ,  a  Lank w i l l  

r e q u i r e  t h a t  t h e  developer hpve a c o n t r a c t  in-hand before  it w i l l  

c o n s i d e r  f inar lc ing t h e  p r o j e c t .  O f  pr imary concern t o  a  bank i s  

t h c  u n c e r t a i n t y  genera ted  by t h e  new law and r e g u l a t i o n s  of PURPA. 

Hence, t h e  i n s r l t u t i o n s  p r e f e r  a n  a c t u a l  c o n t r a c t  b e f o r e  f i n a n c i n g  

r a t h e r  t h a n  r e c o u r s e  t o  l i t i g a t i o n  t o  v i n d i c a t e  r i g h t s .  

The s t a t e  law, however, o f f e r s  a  p o s s i b l e  remedy t o  t h i s  s i t u a t i o n .  

It r e q u i r e s  t h a t  i n  t h e  e v e n t  t h e  p a r t i e s  a r e  unable  t o  a g r e e  t o  a  

c o n t r a c t  f o r  c l c c t r i c i t y  o r  t o  a p r i c e  f o r  t h e  e l e c t , i i c i t y  o r  t o  a' 

45PURP~, t i t l e  I1 § 210(a) ( 2 ) .  See ' g e n e r a l l y  STAFF PAPER, 44 Fed; Reg. 
38863 e t  seq. (1979).  



pr. ice f o r  t h e  e l e c t r i c i t y  purchased t h e  commi.ss.ion may i - c k r l ( ~ * i e c  

tlie u t i l i t y  t o  purchase t h e  power and determine t h e  pric:c*.. 
46 

Thus, t h e  s t a t e  PUC has  t h e  di.sci:etionary au thor . i ty  t o  r e q u i r e  a .  

u t i l i t y  t o  e n t e r  i n t o  a  purchase  cont ' rac t  w i t h  t h e  sma1.-I. power pro- 

d u c e r ,  t h e o r e t i c a l l y  a t  a  s u f f i c i e n t l y  e a r l y  p o i n t  i n  t h e ,  deve l -  

opment p rocess  t o  f a c i l i t a t e  p r o j e c t  f i n a n c i n g .  

The Commission's a b i l i t y  t o  o r d e r  a  purchase  c o n t r a c t  may pre- 

v e n t  a  r e l u c t a n t  u t i l i t y  purchase r  from i n d i r e c t l y  k i l l i n g  a  p r o j e c t  

by ho ld ing  o u t  t o  p reven t  i t s  financing.. 

,The second a r e a  i n  which t h e  two laws may d i f f e r  i s  i n  t h e  

, p r i c i n g  of t h e  power. PURPA r e q u i r e s  t h a t  t h e  r a t e  pa id  f o r  t h e  

power n o t  exceed t h e  i n c r e m e n t a l - c o s t  t o  t h e  e l e c t r i c  u t i l i t y  of 

a l t e r n a t i v e  . e l e c t r i c  energy.. 47 The f e d e r a l  l a w ,  i n  l i m i t i n g  t h e  

p r i c e  t o  inc rementa l  c o s t ,  does  n o t  s p e c i f y  a t  what p o i n t  i n  t ime 

t h a t  c o s t  i s  t o  be  measured; whether i t  i s  a t  any given p o i n t  i n  

t h e  c o n t r a c t  o r  over  t h e  l i f e  of t h e  c o n t r a c t  i s  no t  c l e a r .  

The d i s t i n c t i o n  i s  an impor tan t  one.  P r i c i n g  over  t h e  l i f e  of 

t h e  c o n t r a c t  p.ermits t h e  use  of a  " f u t u r e s  c o n t r a c t . "  Such a  con- 

t r a c t  i s  v a l u a b l e  t o  development because  i t  pe rmi t s  t h e  producer  t o  

be  paid  a higher- than inc rementa l  c o s t - p r i c e  i n  t h e  e a r l y  y e a r s  of 

flle p r o j e c t  whell p roduc t ion  c o s t  may be high due t o  the' s t a r t  up 
. . 

c o s t s .  A lower than  inc rementa l  c o s t  p r i c e  may then be ;aid i n  

. . t h e  l a t e r  y e a r s  when t h e  p r o j e c t  need o n i y  cover o p e r a t i n g  and 

maintenance expenses.  The average of t h e  p r i c e  paid  over  t h e  

4 6 ~ E .  REV. STAT. t i t .  35, 5 2326 (1979). 

475 210(b) (c ) .  



wl~o.l.c c o n t r a c t  w i l l  res11.1.t :in t : l i c !  ' incrcmentnl. cos t  p r i c : ~ , .  

L i m i t a t i o n  of t h e  p r i c e  t o  any p o i n t  of t h e  c o n t r a c t s  e x i s -  

t e n c e  p r o h i b i t s  a  " f u t u r e s  c o n t r a c t "  and t h u s  may l e a v e  t h e  devel-  

oper s h o r t  of c a p i t a l  i n  t h e  e a r l y  phases  of t h e  p r o j e c t .  That  

c a p i t a l  s h o r t a g e  coupled wi th  an i . n a b i l i t y  t o  a c q u i r e  banlc f i n -  

anc ing  may e f f e c t i v e l y  k i l l  a p r o j  e c t  . 
The Maiilr Law u r f e r s  a remedy t o  t h e  s i t u a t i o n .  I t  s t a t e s  t h a t  

t h e  r a t e s  p a i d  by t h e  u t i l i t y  f o r  t h e  power s h a l l  n o t  exceed,  over  

t h e  t e r m  of  t h e  purhcase  powerc"contract ,  t h e  a l t e r n a t i v e  c o s t .  of 

energy t o  t h e  u t i l i t y .  

The above language a p p e a r s  t o  e x p r e s s  t h e  i n t e n t  t h a t  t h e  p r i c e  

paid  over  t h e  l i f e  of t h e  c o n t r a c t  must average n o t  more than 

t h e  i n c r e m e ~ t a l  c o s t  of a l t e r n a t i v e  power.. Hence, t h e  s t a t e  law w i l l  

permit  t h e  u s e  o f  t h e  " f u t u r e s  c o n t r a c t "  concept  and i n  s o  clu-irlg a i d s  

t h e  f i n a n c i a l  and developmental  c o s t  problems. of smal l  s c a l e  hydro- 

e l e c t r i c  p r o j e c t s .  

A t  p r e s e n t ,  ~ a i k  Hydro-Elect r ic  Corpora t ion  h a s  n o t  been d i r e c t l y  

a f f e c t e d  by Maine's  "mini-purpa. " The Corpora t ion  h a s  two c o n t r a c t s  

which p r e d a t e  t h e  Act;  one a t  t h e  M i l l  Dam s i t e  on Goose River  f o r  

22 m i l l s  p e r  KWH,and one a t  t h e  Bar,kers M i l l s  s i t e  o n . t h e  L i t t l e  

Androscoggen River  f o r  36 m i l l s  p e r  KWH. 48 

However, i n  c o n t r a c t  n e g o t i a t i o n s  . f o r  power s a l e s  from Goose 

River ,  t h e  Corpora t ion  may t a k e  advantage of t h e  s t a t e  law t o  a i d  

i n  bank f i n a n c i n g .  

48Compare Ra tes  f o r  S a l e  of Power by Limited E l e c t r i c a l  Energy Producers ,  
N . H .  PUC Order No. 13,589. The implementation of New Hampshire's '"mini-purpa'.l 
r e q u i r e s  that t h e  producer  r e c e i v e  40-45 m i l l s  p e r  KWH. 



,D. - Proposed -- .- . - - - L e g i s l a t i v e  Amendments -- . 

I n  a d d i t i o n  t o  t h e  h y d r o e l e c t r i c  l e g i s l a t i o n  enacted duri:ng t h e  

l a s t  s e s s i o n ,  a  number of o t h e r  b i l l s ,  r e g u l a t i n g  o r  a f f e c t i n g  hydro 

p r o j e c t s  i n  some manner, were '  proposed,  b u t  n o t  enac ted .  This  s e c t i o n  

w i l l  b r i e f l y  d i s c u s s  t h e s e  p r o p o s a l s  and t h e i r  p o t e n t i a l  e f f e c t  on 

hydro development i n  Maine. 

1. Taxa t ion  

The i a s t  l e g i s l a t i v e ~ s e s s i o n  produced a  number of t a x  b i l l s  

which i f  passed ,  would have s t i m u l a t e d  h y d r o e l e c t r i c  development. . 

One b i l l  c a l l e d  f o r  t h e  exemption of used machinery from t h e  s t a t e  

s a l e s  t a x .  49  eno ovation c o s t s  of an  e x i s t i n g  dam could  be lowered 

by such a n  exemption, p a r t i c u l a r l y  where used t u r b i n e s  would be 

purchased.  Another b i l l  would have e l i m i n a t e d  t h e  s a l e s  t a x  on 

f u e l u s e d  t o  g e n e r a t e  e l e c t r i c i t y  and t h e  s a l e s  t a x  on t h e  s a l e  of 

t h a t  . .  e l e c t r i c i t y . 5 0  A f i n d l  b i i l  would seek  t o  encourage hydro- 

e l e c t r i c  development' by t h e  u s e  of t h r e e  t a x  devfces .  51 F i r s t , .  i t  

would p rov ide  f o r  complete p r o p e r t y  t a x  r e l i e f  f o r  smal l  hydroelec-  

t r i c  power f a c i l i t i e s  f o r .  f i v e  y e a r s .  It  would have a l s o  provided 

a  one-time investment  t a x  c r e d i t  t o  any taxpayer  who i n v e s t e d  i n  a  

h y d r o e l e c t r i c  p r o j e c t .  The c r e d i t  would have been 20% of t h e  tax- 

payers  l i a b i l i t y  t o  t h e  s t a t e  f o r  t h e  y e a r  i n  which t h e  i n v e s t m e n t '  

i s  made, n o t  t o . e x c e e d  $1,000. , T h e Z f i n a l  form of t h e  bi.11 inc luded  

a  s a l e s  tax exemption f o r . n e w  cquipcient used'  f o r  t h e  p roduc t ion  of 



hydroe lec t . r i c  power. 

2 .  M i l l  Act Amendments 

A s  mentioned i n  t h e  wate; law s e c t i o n  of t h i s  s u t d y ,  t h e  Maine 

M i l l  Act: h a s  been t h e  s u b j e c t  of c o n s i d e r a b l e  comment. During . the  

r e c e n t  l e g i s l a t i v e  s e s s i o n  t h i s  c r i t i c i s m  m a t e r i a l i z e d  i n  t h e  fol-nl 

of two b i l l s  t o  amend t h e  law. These proposed amendments r c f  l .ect  

a l a c k  of unders tand ing  of water  law and m i l l  a c t s . i n  Maine s i n c e  

thcy  a t tempc t o  r e g u l a t e  f l u c t u a t i n g  wa te r  l e v e l s  i n  impo~~ndments 

c r e a t e d  by M i l l  Act f lowngc. RegulaLion of '  f  1.1-ictuating wntcr  l e v e l s  

by s t a t u t e  i s  n o t  necessa ry ,  a s  a r i p a r i a n  e s t a t e  flowed by t h e  M i l l  

Act p rocess  r e t a i n s  i t s  water  r i g h t s .  Thus , the  r i p a r i a n  owners could 

3.egaLly o b j c c t t o a n y  f l u c t u a r i o n  of wa te r  l e v e l s  by t h e  dam owner 

which could  be regarded  a s  an unreasonable  u s e  of t h e  wa te r .  
5  2  

One b i l l  would g i v e  t h e  P u b l i c  U t i l i t i e s  C~~mlnission a u t h o r i t y  t o  

e s t a b l i s h  wa te r  l e v e l s  on ilrlpoundments c o n t r o l l e d  by h y d r o e l e c t r i c  

dams.53 lJre~umJibly t h i s  u r g u l a ~ L o n  would i n c l u d e  E l i l l  Act dams a s  

w e l l  a s  dams where t h e  owner c o n t r o l s  a l l  p c r t i n e n t  wa te r  r i g h t s .  

A s  s t a t e d  above, t h e  former need n o t  be T - P ~ I I ~ R ~ . P ~  b1,7 ~ t a t u t c  and 

t h e  l a t t e r  may w e l l  p r e s e n t  c o n s t i t u t i o n a l  problems. 
5 4  

A s e c o n d . b i l 1  would amend t h e  M i l l  Act by r e q u i r i n g  t h a t  m i l l  

p r i v i l e g e s  be  r e s t r i c t e d  o r  r e g u l a t e d  by v e r d i c t  of j u r y  o r  r e p o r t  

5  5 
of t h e  commissiuners.  Once a g a i n ,  t h e  e x i s t i n g  law s e c u r e s  t h e  

- -  

5  2  
Davis v.  G e t c h e l l ,  50 Me. 602 (1862). 

5 4 ~ e e  S t a t e  v .  Jbhnson,  265 A2d 711 (Me. 1970) ;  r e g u l a t o r y  o r d e r  r ender ing  
we t l and  commercially v a l u e l e s s  d e c l a r e d  t o  be  a  t a k i n g  f o r  which j u s t  compen- 
s a t i o n  must be p a i d .  



r.i[;Ilt of ri.pclr:ian owners t o  ' 1 ) l . a ~ ~  r c s t r i . c t i o n s  on ,tllc tl;1111 owner. 

T l ~ i s  same b i l l  would al..so r e g u l a t e  water  l e v e l s  on b0cl.i.e~ of wa te r  

c l a s s i f i e d  as g r e a t  ponds. Such r e g u l a t i o n  i s  d u p l i c a t i v e  of 

common law r e g u l a t i o n  and hence unnecessary .  
56 

I t  i s  i n t e r e s t i n g  t o  no te  t h a t  i n  p a s t  l e g i s l a t i v e  s e s s i o n s  

57 
b i l l s  have b e e n ' i n t r o d u c e d  td complete ly  r e p e a l  t h e  M i l l  Act. 

Such . b i l l s  h i g h l i g h t  t h e  i n t u i t i v e  p o l i t i c a l  p rocess  a t  w o r k . i n  

t h i s  a r e a .  The p e r c e p t i o n  i.s t h a t  by removing . the a b i l i t y  ' to  f low,  

l a k e  l e v e l  f l u c t a t i o n  w i l l  c ease .  However, t h i s  w i l l  not  end l a k e  

l e v e l  f l u c t u a t i o n  as t h e  deve ldper  & t i 3  1. h a s  r e c o u r s e  t o  purchasing 

t h e  l and .  A r e p e a l  of . t h e  M i l l  Act w i l l  on ly  s e r v e  t o  d i v e s t  t h e  

a b u t t i n g  l and  owners of f h e i r  r i g h t  t o  reasonable .  use .  

3. The Fue l  Adjustment Clause  I 

a .  Sta tement  of t h e  Problem 

Maine, l i k e  a  growing number of s t a t e s ,  permits .  t h e  c o s t  of f u e l  

and t h e  c o s t  of .power  purchased t o  meet load demands t o  b e - p a s s e d  on, 

t o  t h e  consumer i n  a  monthly f u e l  ad jus tment  c l a ~ s e . ~ . ~  Genera l ly ,  

t h i s  is accomplished by p l a c i n g  a n  average  f u e l  c o s t  i n  base  r a t e s .  

A monthly 'adjustment i s  made t o  r e f l e c t  any i n c r e a s e  o r  d e c r e a s e  i n  

. t h e  avcrage .  

The Maine f u e l  adjus tment  c l a u s e  i s  an impor tan t  element i n  t h e  . 

promotion of t h e  Goose River P r o j e c t ' s  s a l e s  t o  C e n t r a l  Maine Power. 

-56 
See Fernald  v. Knox, 82 Me. 48, 19 A 93 (1889); and,  Smedberg v .  Moxie 

Dam Co. ,  148 Me'. 302, 92 A2d.606 (1952). . 

5 7 
E.g., L.D. 521 f i l e d  on February 1 7 ,  1977. 

58 
. ME. REV. STAT. t i t .  35, 5 1 3 1  (Cum. .Supp. 1978-  1979).  



T h e o r e t i c a l l y ,  . C M P 1 s  purchases  of h y d r o e l e c t r i c i t y  from Goose 

River r e p r e s e n t  purchased power and henc.e should  be  s u s c e p t i b l e  

t o  pass-through t o  t h e  consumer via t h e  f u e l  clciusc.. However, al: 

p r e s e n t  t h i s  i s  n o t  t h e  c a s e .  The d ' i f f i c u l t y  i n  Mainc .is n o t  t h e  

f u e l  c l a u s e  per s e ,  but. r a t h e t  t h e  manner of i t s  cons t rucLion  by t h e  

s t a t e  P u b l i c  U t i l i t y  Commission. The  commission!^ p o s i t i o n ,  d i s -  

cussed brluw, a c r r l b u t e s  no f u e l  v a l u e  t o , , h y d r o e l e c t r i c i t y  and hence 

p r o h i b i t s  pass-through. 

A f a i l u r e  t o  a l l o w  pass-through means t h a t  CMP must absorb  the  

c o s t  of t h e  purchase  u n t i l  t h e  t ime of i t s  n e x t  r a t e  hearing. .  A t  

t h e  r a t e  h e a r i n g ,  . cMP c a n .  move t o  have t h e  c o s t  of purchase  inc luded  

i n  i t s  r a t e  base .  Because Maine law does  n o t  permit  recoupment, t h e  

c o s t  of power purchased from MHDC p r i o r  t o  a r a t e , h e a r i n g  .cannot be 

recovered  by CMP. 

Not s u r p r i s i n g l y ,  CMP is  l e s s  than  e n t h u s i a s t i c  about  absorb ing  

t h e  l o s s  caused by t h e  p r o h i b i t e d  pass-through. , I t .  r e c e n t l y  t h r e a t e n e d  

t o  b reak  o f f  n e g o t i a t i o n s  concerning MHDC's  R a r k ~ r ' s  M i l l s  p r o j e c t  

u n l e s s  t h e  PUC i n t e r p r e t e d  t h e  f u e l  c l a u s e  t o  permit  pass-through. 

The Maine PUC r e f u s e d  t h a t  c o n s t r u c t i o n  of t he  f u e l  C ~ R I I S P .  
59' 

MIIDC and CMP subsequen t ly  reached a n  agreement o n . t h e  Barker ' s  

M i l l  s i te .  However, t h e  pass-through r e s t r i c t i o n  remains  an- o b s t a c l e  

t o  developments l i k e  t h e  Goose River  P r o j e c t .  I n a b i l i t y  t o  pass-  

through o p e r a t e s  a s  a n  o b s t a c l e  because  i t  t e n d s  t o  d i s c o u r a g e  a 

59Re: Proposed Cont rac t  Between blain& I l y d r o - ~ l k c t r i c  Development 
c o r p o r a t i o n  and CMP, Advisory Rul ing by Maine PUC ( J u l y  10 ,  1979).  



utr.i.l:i t y ' s ,  v o l u n t a r y  purchase ol: powcr from t h e  smal l  pc.wctr pro- 

ducer ,  excep t  where t h e  i n i t i a t i o n  of p l a n t  o p e r a t i o n  c a n  be 

timed t o  c o i n c i d e  wi th  a r a t e  hc,aring.  The r a t i o n a l e  whi.cli 

c r e a t e d  t h i s  o b s t a c l e  i s  t h e  s u b j e c t  of t h e  fo l lowing  s e c t i o n .  

b. Ana lys i s  of t h e  p o s i t i o n  of t h e  Maine PUC 

The p o s i t i o n  of t h e  PUC i s  based o n ' t w o  e x p r e s s  r a t i o n a l e s .  

Th i s  s e c t i o n  w i l l  examine t h a t  r eason ing  and o f f e r  counter-argu- 

ments i n  f a v o r  df pass-"through. 

i. The "Regulatory P r i n c i p l e "  R a t i o n a l e  I 

. : 
The Commission'has s t a t e d ,  i n  r e f e r e n c e  t o  pass- through,  t h a t  

.i.t would b'e Abandoning .its o b l i g a t i o n s  t o  e n s u r e  j u s t '  and r e a s o n a b l e  

r a t e s  i f  i t  were t o  permit  a change i n  r a t e  based only  upon a n  

i n c r e a s e  i n  'an i s o l a t e d  expense.  60 The concern  d f  tAe Conunission 

i s ,  " t h a t  examining on ly  t h e  u t i l i t y ' s  inc reased  expenses '  wi thou t  

a examining changes i n  i t s  c o s t  of c a p i t a l  o r  revenues  d i s t o r t s  i ts  

revenue requ i rements  i n  a manner t h a t  can be expected t o  redound 

most t y p i c a l l y  t o  t h e  advantage of t h e  u t i l i t y  and t o  t h e  d e t r i m e n t  

- of t h e  r a t e p a y e r .  
6 1  

Th i s  argument i s  seemingly undercu t  by t h e   commission'^ view t h a t  

t h e  f u e l  adjus tment  c l a u s e  r e p r e s e n t s  a n  a b e r r a t i o n  of nofmal reg-  

u l a t o r y  p r i n c i p l e s . 6 2  The i m p l i c a t i o n  is  t h a t  t h e  c l a u s e  e x i s t s  . t o  

pe rmi t  pa>s-through of any i n c r e a s e s  o r  d e c r e a s e s  i n  t h e .  i s o l a t e d  

expense of f u e l .  .Recognit ion o.E t h i s  impl ica t i .on  s11oul.d permit  pass-  

through of f u e l  c o s t s .  



ii . The "Hydro-has-no-Fuel Cost' ' R a t i o n a l e  

The second r a t i o n a l e  f o r  denying pass-through o f ' t h e  c o s t  

l i e s  i n  t h e  Commission's i n t e r p r e t a t i o n  of t h e  c l a u s e .  The c l a u s e  

r e a d s  : 

[A]n e l e c t r i c  u t i l i t y  s h a l l  a d j u s t  i t s  e l e c t r i c i t y  c h a r g e s  
t o  cus tomers  t o  r.ecover i n c r e a s e s  .and t o  c r e d i t  f o r  d e c r e a s e s  
i n  t h e  c o s t  of f u e l  used i n  g e n e r a t i n g  and supp ly ing  of . e l m -  
t r i c i t y . .  .63 

Cost  of f u e l  i s  d e f i n e d  t o  i n c l u d e  two components: 

[ f l u e l  consumed i n  t h e  e l e c t r i c  u t i l i t y ' s  g e n e r a t i n g  
s t a t i o n s  and t h e  c o s t  of power purchased,  exc lud ing  c a p a c i t y  
charges . .  . 6'1 

Obviously,  t h e  energy purchased from, t h e  Goose .River  P r o j e c t  does  

n o t  comprise t h a t  element of " c o s t  of fue l " .which  i s  f u e l  consumed 

i n  t h e  u t i l i t i e s  g e n e r a t i n g  s t a t i o n s .  Thus, i f  hydro i s  t o  p a s s ,  

i t  must do  so  under t h a t  component labl&d."power  purchased",  ex- 

c l u d i n g  c a p a c i t y  charges .  

The Maine PLTC .concedes t h a t  CMP w i l l  be  purchasing,  something from 

t h e  c o r p o r a t i o n  b u t  d i s a g r e e s  w i t h  CMF as t o  what "something" i n c l u d e s .  

The PUC v iews hydro a s  not  having a I u e l  v a l u e .  T h i s  i s  c o n s i s t e n t  

' wiCh p r i o r  law. 65 Thus, t h e  PUC r e a s o n s  t h a t  because hydro has  no 

f u e l  v a l u e ,  and the c o n t r a c t  c a l l s  f o r  t h e  purchase  of  all t h e  out-  

pu t .  of t h e  p l a n t  i t  cannot  b e  a  purchase  of power; and hence must 

r e p r e s e n t  a purchase  of  c a p a c i t y .  S i n c e  c a p a c i t y  c h a r g e s  a r e  e x p r e ~ s l y  

6 3 ~ ~ .  REV. STAT. t i t .  35, 5 131(3)  (Cum. Supp. 1978-1979). 

6 4 ~ d .  - 5 131(2) .  

6  5  
E.g., Re: New England Power Co. ,' 97 PUR 3rd 41,  46 (1972)  ; Pe'nn. PUC 

v. M e t r o p o l i t a n  Edison Co., 1 3  FUR 3rd  29, 85 (1956) ;  United I c e  6 Coal Co. 
v .  Penn. Power 6 L i g h t  do. ,  89 PUK (NS) 4 3 2 ,  449 (1951);  -- S e e . a l s o  18,C.F.R. 
.S 36.14 (1978).  



fo rb idden  t o  pass  t l~roogli  i n  tlir f u e l  cl.;lusc. 66 t h r  I i-c::~sons 

t h a t  no p a r t  of t h e  c o n t r a c t  p r i c e  pa id  t o  MHDC can b e  recovered 

through t h e  f u e l  c l a u s e .  

The terms and express  p o l i c y  of PURPA prov ide  an o v e r l a y  t o  

t h e  Maine f u e l  adjus tment  c l a u s e  t h a t  should  a i t e r  t h e  PUC.'s 

r eason ing .  PURPA r e q u i r e s  t h a t  t h e  p r i c e  f o r  s a l e s  of energy from 

s m a l l  power producers  no t  exceed t h e  inc rementa l  c o s t  of t h e  pur- 

chas ing  u t i l i t y  .67 Thus, t h e  u t i l i t y ' s  c o s t  of producing t h e  i n -  

crement of energy t h a t  t h e  smal l  power producers  supply  r e p l a c e s  

must be  c a l c u l a t e d  t o  de te rmine  t h e  a p p r o p r i a t e  p r i c e  of t h a t  power. 

Th i s  r e p r e s e n t s  a n o t a b l e  d e p a r t u r e  from c o n v e n t i o n a l  cost .  of ser- 

v i c e  r a t e  r e g u l a t i o n ,  i n  f a v o r  of what can most conven ien t ly  be  

termed a  v a l u e  of s e r v i c e  approach.  By d i r e c t i n g  t h a t  t h e  mandated 

p r i c e  of a  smal l  power p r o d u c e r ' s  o u t p u t  must b e  de te rminedcby  

r e f e r e n c e  t o  t h e  c o s t  of producing t h e  power i t  r e p l a c e s ,  PURPA 

r e v e a l s  a  c o n g r e s s i o n a l  i n t e n t  t o  change t h e  r e g u l a t o r y  r u l e s  f o r  

renewable resource ,power  producers .  That  change invo,lves v a l u i n g  

t h e  energy they produce i n  terms of  t h e  c o s t  of t h e  energy they  re -  

p l a c e .  Under t h i s  approach,  h y d r o e l e c t r i c  power would seem t o  have 

a n  energy v a l u e . ( o r  c o s t )  e q u a l  t o  ( o r  no g r e a t e r  than)  t h e  c o s t  

of t h e  energy t h e  u t i l i t y  would have t o  produce o r  purchase  b u t  f o r  

t h e  e x i s t e n c e '  of the o u t p u t  01 the hyclrcj f a c i l i t y .  T h u s ,  t he .  en- 

actment o f  PURPA.compels a  new r e g u l a t o r y  p e r s p e c t i v e  on the  c o s t  

1 

6 6 ~ e :  - Bangor Hydro-Electric Co. , . 6 PUR 4 t h  48, 56 (1974).  

6 7 ~ ~ ~ . ~  T i t l e  I1 5 210. 



of energy from smal l  power producers .  I ts  v a l u e  of serv.i.ce con- 

c e p t  imputes a  f u e l  replacement  c o s t  t o  h y d r o e l e c t r i c i t y  and hence 

a f u e l  c o s t  e q u i v a l e n t .  That  f u e l  c o s t ,  l i k e  any o the r .  f u e l  c o s t ,  

should  b e  capab le  of pass-through under a  "purchased power" cl.ause. 

I n  some instances, t h e  c o s t  pa id  f o r  t h e  h y d r o e l e c t r i c i t y  w i l l  

a l s o  i n c l u d e  a c a p a c i t y  charge .  PURPA does  n o t  a f f e c t  t h e  law per-  

t i n e n t  to '  t h c s c  c h a r g e s ,  they  c o n t i n u e  t o  Le excluded from p a s s -  

through. 

iii. The Problem of D i s t i n g u i s h i n g  t h e  Energy Component and 
Capaci ty  Component 

Acceptance of  t h e  PURPA v a l u e  of s e r v i c e  concept  d i s c u s s e d  

above,  r e q u i r e s  a n  a b i l i t y  t o  s e p a r a t e l y  i d e n t i f y  and p r i c e  energy 

v a l u e  arid c a p a c i t y  v a l u e .  Th i s  i s  necessa ry  because only  t h e  energy 

component may pass-through i n  a  f u e l  c l a u s e .  CMF' h a s  s t a t e d  t h a t  

i t  h a s  t h i s  c a p a b i l i ~ y  and u t i l i z e s  it as  a f a c t o r  i n  i t s  Ncw 

England Power Exchange purchases .  
6 8 

However, t h e  s t a t e  PUC s t a t e d  

t h a t  i t  d i d  n o t  f i n d  such a  d i s t i n c t i o n  p o s s i b l e .  
6  3 

The PUC p o s i t i o n  is  c u r i o u s ,  e s p e c i a l l y  i n  l i g h t  of two r e c e n t  

Acts o f  the. ~ a i n e  L e g i s k t u r e :  t h e  L icens ing  Act and the: Smal.3 Power 

Produc t ion  F a c i l i t i e s  ~ c t . ~ '  Both A c t s  u t i l i z e  a n  energy and 

c a p a c i t y  d i s t i n c t i o n .  

The L icens ing  Act ,  i n  i t s  c r i t e r i a  f o r  approva l  r e q u i r e s  a  con- 

s i d e r a t i o n  of " t h e  t o t a l  energy and capaci ty"  t h e  f a c i l . i t y  w i l l  pro- 

6 8 ~ n t e r " i e w  w i t h  M r .  Chaeles  Monty, S e n i o r  Vice P r e s i d e n t ,  CElP ( J u n e  1 3 ,  1979). 

691nterview w i t h  S t e v e  Johnson,, S t a f f  At to rney ,  Maine PUC ( June  1 3 ,  1979).  

"see -..- g e n e r a l l i  -- P a r t  IV(c) of t h i s  s t u d y .  



v i d e  :111c1 t h e  amount o f  fossi.1. frlcl. j :cnerat ion t h a t  'w:ill o r  111;t.y be  d i s -  

p l aced  . , , 71  

The Small Power P r o d u c t i o n  F a c i l i t i e s  A c t r e q u i r e s  t h a t  t h e  pur- 

c h a s e  p r i c e  n o t  exceed  t h e  c o s t . t o  t h e  u t i l i t y  of t h e  e n e r g y ,  which ,  

b u t  f o r  t h e  p u r c h a s e  from t h e  s m a l l  p r o d u c e r ,  t h e  u t i l i t y  would g e n e r a t e  

7 2  
o r  p u r c h a s e  from a n o t h e r  s o u r c e .  T h i s  c o s t  d e t e r m i n a t i o n  must  a l s o  

i n c l u d e  c o n s i d e r a t i o n  of t h e  c o s t  of a d d i t i o n a l  g e n e r a t i n g  c a p a c i t y  

which i s  d i s p l a c e d  by t h e  s m a l l  p roduce r  and t h e  r e l i a b i l i t y  of t h e  

power of t h e  s m a l l  p roducer .  Thus ,  t h e  r a t e  p a i d  r e f l e c t s  a c h a r g e  

f o r  t h e  ene rgy  v a l a e  and a c h a r g e  f o r  t h e  c a p a c i t y  of t h e  s m a l l  .pro- 

d u c e r .  73 I t  i s  s i g n i f i c a n t  t o  n o t e  t h a t  c h e s e  acts e x p r e s s  n l e g i s -  

l a t i v e  u n d e r s t a n d i n g  t h d t  r enewab le  r e s o u r c e s ,  i n c l u d i n g  hydroe l ec -  

t r i c i t y ,  have  a n  e n e r g y  v a l u e  and a  c a p a c i t y  v a l u e .  I n t e r e s t i n g l y ,  one  

of t h e s e  a c t s ,  t h e  Sma l l  Power p r o d u c t i o n  F a c i l i t i e s  A c t ,  i n v o l v e s  r eg -  

u l a t i o n  by t h e  commission.  

i v .  Analogy t o  New England Power P o o l  P u r c h a s e s  

The f u e l  a d j u s t m e n t  p r o c e s s  i s  s i m i l a r  t o  t r a n s a c t i o n s  t h a t  t a k e  p l a c e  

. i n '  economic d i s p a t c h  o r g a n i z a t i o n s ,  s u c h  as t h e  New England Power P o o l .  

These  o r g a n i z a t i o n s  t reat  t h e  c o s t  of ene rg~y  pu rchased  from members as 

711979 ME. ACTS ch .  465 e n a c t i n g M E .  REV. STAT. t i t .  38 ,  d 626 (1). 

721979 ME. ACTS ch .  421 e n a c t i n g  ME. REV. STAT. t i t .  35 ,  5 2327 ( 2 ) .  

7 7 
I -1 

Compare R a t e  f o r  S a l e  of Power -- by --- Limi t ed  E l e c t r i c a l  Energy --.. - p r o d u c e r s ,  
N . H .  PUC Ord,er No. 13 .589 .  The or t lc r  impl.erncn ts New H'aml)shi:re I'm i.n i -purpa" 
and r e q u i r e s  t h a t  40 m i l l s  b e  p a i d  f o r  ene rgy  v a l u e  and where a p p r o p r i a t e ,  
5 m i l l s  f o r  c a p a c i t y  v a l u e .  



f u e l  c o s t s .  Energy s a l e s  a r e  c r e d i t e d  a s  f u e l  savi'ngs. The  primary 

compoi~ent of t h e s e  purchased power c o s t s  i s  f u e l  c o s t ,  b u t  cha rges  f o r  

7 4 
o p e r a t i o n  and maintenance expenses a r e  t y p i c a l l y  inc luded .  The nirm- 

b e r s  of t h e  Pool  engage i n  t h e s e  t r a n s a c t i o n s  t o  supplcment t . h e L ~  

power out.put o r  t o  purchase  energy $t a  r a t e  l e s s  than "in-house" pro- 

d u c t i o n  c o s t s .  . 

The en'ergy provided by a  s m a l l  producer is  analogous t o  t h e  P o o l ' s  

economic 'exchange. PURPA r e q u i r e s  t h a t  t h e  p r i c e  pa id  t o  t h e  sma1;l. power 

producer n o t  exceed t h e  inc rementa l  c o s t  t o  t h e  u t i l i t y  of t h e  power i t  

would produce. The i m g l i c a t i n n  i s  t h a t  t h e  s m a l l  powel pruducer out-  

p u t  i s  l e s s  expensive  and hence should  b e  u t i l i z e d .  

Thus, t h e  n e t  e f f e c t  of power purchased from t h e  smal l  power pro- 

d u c e r s  i s  s i m i l a r  t o  t h e  economy exchange t r a n s a c t i o n s  of the  Pool.. ' A s  

s t a t e d  above,  t h e  Pool  members b e n e f i t  from ' these  f u e l  s a v i n g s  o r  i n  t h e  

a l t e r n a t i v e ,  bea r  t h e  burden of t h e i r  c o s t .  Hence, t h e  PUC should  per-  
,- , 

m i t  a t  l e a s t  pass- through of '  t h e  f u e l  s a v i n g s  e q u i v a l e n t  of t h e  purchased 

hydropower on t h e  b a s i s  01 t h e  above r a t i o n a l e .  

c .  The P r o ~ o s e d  L e e i s l a t i v e  Remedv 

The'remedy t o  t h i s  s i t u a t i o n  was r e c e n t l y  sought  i n  t h e  form of 

a  s t a t u t o r y  amendment t o  ;he f u e l  c l a u s e .  The amendment proposed t h a t :  

[ c l h o r g e s  i n  t h e  c o s t  of purchased power . .  . . s h a l l  in -  
c lude  c a p a c i t y  charges ,  excep t  t o  t h e  e x t e n t  t h a t  t h e s e  
charges  a r e  included i n  t h e  c o s t  of power pu.rchased from a  
s m a l l  power producer . . . t o  t h e  e x t e n t  t h e  comrn2ssion deems 
j u s t  and r e a s o n a b l e ,  c o n s i d e r i n g  t h e  -. disp lacement  of f o s s i l  * 

74See The New England Power ~ o o l : '  D e s c r i p t i o n s ,  A n a l y s i s ,  1m.pli- 
c a t i o n s .  Execut ive  Summary, New England Regional. Commission (1376) .  



. . 
f u e l  wtiicil can be made p o s s i b l e  by t h e  us& oI' renewable 

7 5  .. res 'ources.  

The b i l l  would have g iven  t h e  commission t h e  d i s c r e t i o n a r y  

a u t h o r i t y  t o  i n c l u d e  c a p a c i t y  charges  i n  t h e  cosC of purchased power. 

It i s  s i g n i f i c a n t  t o  n o t e  t h a t  t h e  b i l l . j u s t i f i e d  t h e  i n c l u s i o n  by 

. r e f e r r i n g  t o  t h e  a b i l i t y  of renewable r e s o u r c e s  t o  d i s p l a c e  f o s s i l  

. f u e l .  It i s  eviden.t  t h a t  t h e  b i l l  s o u g h t . t o  remedy t h e  t u e l  c l a u s e  

problem, bu t  d i d  no t  go s o  f a r  a s  to, abandon t h e  not'ion t h a t  hydro- 

e l e c t r i c i t y  does not  have a n . e n e r g y  component. However, i n  recogniz-  
. . 

i n g  t h a t  h y d r o e l e c t r i c  g e n k r a t i o n  does  d i s p l a c e  f o s s i l  f u e l ,  t h e  b i l l  

seems t o  compel t h e  abandonment o f  t h a t  n o t i o n . .  Under the.PURPA 

r a t i o n a l e ,  t h a t  d i s p l a c e d  f o s s i l  f u e l  v a l u e  r e p r e s e n t s  t h e  energy 

component of h y d r o e l e c t r i c  power. 

The b i l l  was t a b l e d  i n  t h e  l a s t  days of t h e  r e c e n t  l e g i s l a t i v e  

s e s s i o n .  The e f f e c t  of t a b l i n g  i s  s i m i l a r  t o  t h e  d e f e a t  of t h e  b i l l .  

This  a c t i o n  a p p e a r s . t o  be a  p o l i t i c a l  r e a c t i o n  r e f l e c t i n g  a  g e n e r a l  

' d i s l i k e  f o r  fu'el c l a u s e s .  The p r i n c i p a l  r eason  f o r  t h i s  d i s l i k e  is 

t h e  p e r c e p t i o n  t h a t  t h e r e  would be  no incen t ' ive  f o r  t h e  u t i l i t y  t o  

a t t empt  t o  o b t a i n  a n  economical supply  of f u e l  nor  t o  i n c r e a s e  
76 

e f f i c i e n c y .  However, such an argument, i n  a  t ime ,of r i s i n g  f o s s i l  
* . . 

f u e l  c o s t s ,  i g n o r e s  t h e  l i k l i h o o d  t h a t  h y d r o e l e c t r i c  usage may r e s u l t  

i n  a  f u e l ' c o s t  s a v i n g s  t o  t h e  consumer. It a l s o  i g n o r e s  t h e  f a c t  

t h a t  t h e  n o t  , to  exceed inc rementa l  c o s t  s t a n d a r d  i n s u r e s  t h a t  o n l y  

7 5 
L.D.  1567, Committee Amendment "A" 5 3 .  

.7 6  
See . Re: Southern  ~ a l i f o r n i a  Edison Co., 94 PUR 3rd 252, 257-258 (1972) 

f o r  an  examinat ion of t h e  arguments i n  f a v o r  of and a g a i n s t  f u e l  c l a u s e s .  



e.conomica1 (break-even o r  c o s t  sav ing)  purchases  w i l l  be  o rde red  

under PURPA. 

E- ---- Observat ionsRegarding t h e  S t a t e  System 

A s  t h e  ahove p a r t  of t h e  s t u d y  p o i n t s  o u t ,  t h e  deve loper  has  avoided 

much of t h e  s t a t e  r e g u l a t o r y  system by use  of s i t e  s e l e c t i o n  and s t a t u t o r y  

exemptions. These t echn iques  r a i s e  two concerns  r e g a r d i n g  h y d r o e l e c t r i c  

development i n  Maine: f i r s t ,  t h e  v a l u e  of a  system s o  e a s i l y  circumvented 

and second, t h e  q u a l i t y  of t h e  s i t e s  t h a t  w i l l  be developed under such an 

apprna.rh. 

One can on ly  q u e s t i o n  t h e  va3,tie of t h e  j u s t i c e  admin i s t e red  by a  

system t h a t  i s  viewed by t h e  deve loper  a s  s o  complex a s  t o  prompt avoidance 

of i t s  r u l e s .  I n  c i rcumvent ing t h e  system, t h e  deve loper  a l s o  avo ids  t h e  

v a l u e s  t h a t  such a sys tem s e e k s  t o  enforce .  I m p l i c i t  i n  t h a t  avoidarlce i s  

a  presumption t h a t  t h e  deve loper  does  no t  cons ide r  t h e  r e g u l a t o r y  system 

t o  a d m i n i s t e r  j u s t i c e .  Perhaps  a  more s t r e a m l i n e d  system, one s p e c i f i c  t o  

h y d r o e l e c t r i c  r e g u l a t i o n  i s  needed. Maine's  new l i c e n s i n g  a c t  i s  a step 

. i n  t h e  d i r e c t i o n  of remedying t h i s  concern.  However, i n  i t s  d r a f t i n g ,  it 

appears  t o  con t inue  t h e  t r a i t s  of complexity and s u s c e p t i b i l i t y  t o  circum- 

v e n t i o n .  

A s o l u t i o n  t o  t h e  f i r s t  concern w i l l  do much t o  remedy t h e  second con- 

c e r n  of s i t e  q u a l i t y .  A t  p r e s e n t ,  i t  appears  t h a t  t h e  p r i v a t e ' d e v e l o p e r  en- 

gages  i n  a  s i t e  s e l e c t i o r i  p rocess  Cl~at: w i l l  r e s u l t  i n  a f a v o r a b l e  f i n a n c i a l  

r e t u r n  a s  w e l l  a s  minimize c o n t a c t  w i t h  t h e  . r e g u l a t o r y  system. 

Genera l ly ,  such a n  approach would seem wise.. However, i n  s tudy ing  i t s  

u s e  by t h e  p r i v a t e  deve loper ,  one .must  keep i n  m i n d - t h e  d.if£erence.s in .  re- .  

s o u r c e s  a v a i l a b l e  t o  p r i v a t e  deve lopers  and 1 a r g e . c o r p o r a t i o n s  o r  p u b l i c  

u t i l i t i e s .  T y p i c a l l y ,  t h e  p r i v a t e  deve loper  cannot b e a r  t h e  l e g a l  and 



r e g u l a t o r y  c o s t s  t h a t  t h e  sys t em may impose. Thus,  s i t e  s;;cllcc:t:i.on by 

t h e  p r i v a t e  d e v e l o ~ j e r  may i n v o l v e  s e l e c t i o n  of  s i t e s  which minimize  

r e g u l a t o r y  impact  t o  t h e  d e t r i m e n t  o f  q u a l i t y , a n d  q u a n t i t y  of power pro-  

d u c t i o n .  



The enviroumeoLa1 issues r a i s e d  by t h e  Goose River  p r o j e c t  a r e  d i r e c t -  

l y  re1,ated t o  t h e  r a i s i n g  and lower ing of t h e  l e v e l  of Swa1.1 Lake. In .  

a t t r n l p t i n g  t o  s o l v e  t h e ' i s s u e s  su r round ing  t h e  l a k e  l e v e l  q u e s t i o n ,  M r . .  

.Lawrence  lees son has  been caught i r l  a Catch - 22 s i t u a t i o n  w i t h  t h e  lake-  

f r o n t  p r o p e r t y  owners. The people  want t h e  wa te r  l e v e l  t o  remain more 

o r  l e s s  c o n s t a n t ,  b u t  t h e  r e s i d e n t s  on t h e  n o r t h  s h o r e  of the l a k e  d i f f e r  

w i t h  t h e  s o u t h  s h o r e  r e s i d c n t s  a s  t o  what i s  a n  a p p r u p r i a t e  l e v e l .  Fre- 

quencly ,  M r .  Gleeson has  rece ived  t e l ephone  c a l l s  d u r i n g  t h e  same day 

complaining t h a t  t h e  wa te r  l e v e l  i s  t o o  high and t o o  low. 

The problems r a i s e d  by r e s i d e n t s  ranged from exposed mud a l o n g ' t h e  

s h o r e  t o  f l o o d i n g  w i t h  a t t e n d a n t  p . roper ty  d.amage. . N a t u r a l l y ,  t h e  r e s i d e n t s  

become angered when t h e  w a t e r ,  o r  l a c k  of i t ,  i n t e r f e r s  wi th  r e c r e a t i o n ,  

w a t e r  supp ly ,  sewer systems and t h e ' r e s a l e  v a l u e  of l a k e f r o n t  p roper ty .  

A d d i t i o n a l  complaints  i n c l u d e  t h e  impact of f l u c r l l a t i n g  l a k e  leve3;s on 

f j s h  and w i l d l i f e  g e n e r a l l y ,  and i n  p a r t i c u l a r ,  tllg impact on t'h,e spawning 

h a b i t a t  of t h e  togue f i s h .  

Reso lu t ion  of  t h e  l a k e  l e v e l '  con t roversy  and i t s  consequent environ-  

menta l  e f f e c t s  i s  compounded by t h e  f a c t  t h a t ,  downstream, t h e  r i v e r  pro- 

v i d e s  t h e  w a t e r  supply  f o r  t h e  town of B e l f a s t .  The ,ga tes  of t h e  dam can- 

no t  b e  complete ly  c l o s e d  t o  r a i , s e  t h e  I.ake l e v e l  because  a  minimum.flow 

must be mainta ined f o r  t h i s  downstream.use.  A f i n a l  c o m p l i c a t i n g . f a c t o r  

i s    lee son's ownership of t h e  l e g a l  r i g h t  t o  f l u c t u a t e  t h e  l e v e l  of Swan 
7 7 

Lake. 
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The i s s u e  of wa te r  r i g h t s  i s  d i s c u s s e d  i n  P a r t  I V  (B)(4).  of t h i s  s tudy .  

Hoy a  p a r t y  owning a l l  w a t e r  r i g h t s  can b.e p ressed  i n t o  n e g o t i a t i n g  those  r i g h t s  
i s  t h e  s u b j e c t  of d i s c u s s i o n  i n  P a r t  I1 ( B ) ( l )  of t h i s  s tudy .  



The problem of l a k e  l e v e l  f l u c t u a t i o n  has  been almost  cxcJ.usively 

r e s p o n s i b l e  f o r  d e l a y i n g  t h e  development of t h e  Goose River p r o j e c t .  

T h i s  p a r t  of t h e  s t u d y  w i l l  examine t h e  p a r t i e s  t o  t h e  i s s u e  a n d . t h e  

method of d i s p u t e  r e s o l u t i o n  u t i i i i e d  by t h e  p a r t i e s .  

B. The P a r t i e s  

The p a r t i e s  of t h e  con t roversy  a r e  Maine Hydro ~ e v e l o ~ m e n t  c o r p d r a t i o n ,  
r 

which is  reprksen ted  by Lawrence Gleeson,  and t h e  Town of Swanvi l l e .  M r .  

Gleeson has  c o n s i s t e n t l y  i n d i c a t e d ' a  w i l l i n g n e s s  t o  compromise and ac6omm.o- 

d a t e  t h e  i n t e r e s t s  of t h e  l a k e  f r o n t  owners. I n  November of 1978, he 

o f f e r e d  t o  l i m i t  h i s  usage of t h e  l a k e  dur ing  t h e  summer a f t e r  t h e  l e v e l  

had dropped lower than  5.0 f e e ' t  from t h e  top of t h e  impoundment. T h i s ,  

he e s t i m a t e d ,  ' w o u l d r e s u l t  i'n' a  l e v e l  lower than  6 .5  f e e t  from t h e  top  

o n l y  once i n  every  f i v e  y e a r s .  The town se lectmen d i d  no t  respond ' t o  h i s  

o f f e r .  Dl.lring t h e  same month, M r .  Gleeson a d v e r t i s e d  a n  op'en house f o r  

t h e  peop le  of ~ w a n v i l l e  f o r  t h e  purpose of d i s c u s s i n g  the '  l a k e  l e v e l  problem. 

Two persons  a t t e n d e d .  ' I n  January of t h i s  y e a r ,  someone a t  tempted t o  . f i r e -  

bomb t h e  dam. Al.though Gleeson has  s t a t e d  t h a t  h i s  b i g g e s t  problem i s  

the Byzant ine  t h i c k e t  of governmental  r e g u l a t i o n s ,  t h e  h o s t i l i t y  of t h e  

l o c a l  r e s i d e n t s  t o  h i s  p r o j e c t  must he regarded a s  a  c l o s e  second. 

The Town of S w a ~ v i l l e 1 s ' ~ f o r r n a l  o p p o s i t i o n  ' t o  t h e  Swanvi l l e  hydrd de- 

velopment ,was concen t ra ted  i n  a  p e t i t i o n  f o r  i n t e r v e n o r  . s t a t u s  i n  t h e  li- 

cens ing  of Gleeson 's  p ro j ' ec t .  The p e t i t i o n  c i t e d  environmental  concerns ,  

a s . . w e l l  a s  concern over  p r o p e r t y  v a l u e s  and r e c r e a t i o n a l  uses .  'FERC g ran t -  

ed t h e  reques ted  s t a t u s .  

A t h i r d  e n t i t y ,  whi le  not  a  d i r e c t  p a r t y  t o  t h e  Swan Lake .con t roversy ,  

b e a r s  .mentioning because 'o ' f  i t s  p o t e n t i a l  s ta te-wide i n f l u e n c e  and i t s  
. . 

p o t e n t i a l  f o r  i n t e r v e n t i o n .  i n  s i m i l a r  s i t u a t i o n s .  



The r e c r e a t i o n a l  u s e r s  of Maine's  l a k e  have organized f o r t y  t o  s i x t y  

l o c a l  l a k e  a s s o c i a t i o n s  which have l o o s e l y  jo ined  t o g e t h e r  t o  form a  

l a r g e r  umbrel la  o r g a n i z a t i o n ,  t h e  Congress of Lake ~ s s o c i a t i o n s  ' (here in-  

a f t e r  COLA). COLA h a s ' n o t  t aken  a  formal  p o s i t i o n  w i t h  regard  t o  Gleeson 's  

p r o j e c t  a t  Swanvi l l e ,  but  g e n e r a l l y  evidences  a  concern  f o r  summer draw- 

down l e v e l s  t h a t  a f f e c t  summer r e c r e a t i o n a l  usage of Maine's l a k e s .  The 

group f e e l s  t h a t  l o c a l r i n t e r e s t s  could besr be p r o t e c t e d  Ly Statc I c g i o l d -  

t i o n  t h a t  would e s t a b l i s h  'a procedure  by which a minimurn summer l a k e  l e v e l  

would be s e t .  T h i s  procedure  would permit  l o c a l  . input t o  c o u n t e r a c t  t h e  

pe rce ived  s u p e r i o r i t y  of t h e  deve loper ,  who, i t  is  f e l t ,  i s  a b l e  t o  h i r e  

l e g a l  and t e c h n i c a l  e x p e r t i s e  t h a t  enab les  him t o  g a i n  an  advantage over  

p r o p e r t y  owners. With regard  t o  Swanvi l le ,  i t  should  be  noted t h a t  Gleeson 

h a s  had no o u t s i d e  a s s i s t a n c c ,  whereas t h e  town has  been a b l e  t o  h i r e  a  

hydrol .ogis t  and an a t t o r n e y .  COLA e n v i s i o n s  l e g i s l a t i o n  s i m i l a r  t o  t h e  

Neglected Dams Act t h a t  would p rov ide  a  h e a r i n g  through which l o c a l  con- 

c e r n s  would be cons ide red .  The group appears  t o  be  d i s t r u s t f r l l  of reach- 

i n g  agreements . v i a  media t ion  o r  a r b i t r a t i o n  because  of the' perceived ad- 

v a n t a g e  of  t h e  deve loper  and t h e  p t o p e r t y  owners' corresponding unequal  

b a r g a i n i n g  p o s i t i o n .  Because t h e  l a k e  l e v e l  con t roversy  i s  no t  con- 

f i n e d t o s w a n  Lake,  t h e  e v e n t s  a t  Swanvi l le  should  n o t  b e  viewed a s  a n  
8 

i s o l a t e d  occurrence .  Perhaps ,  i f  Gleeson is  a b l e  t o  reach an e q u i t a b l e  

s o l u t i o n  w i t h  t h e  l o c a l . r e s i d e n t s ,  v i a  p r i v a t e . a g r e e m e n t ,  suppor t  f o r  such 

l e g i s l a t i o n  w i l l  wane. 

Thus, Gleeson has  e n t e r e d  i n t o  a  p r i v a t e . d i s p u t e  r e s o l u t i o n  p rocess  

w i t h  t h e  town f o r  t h e  purpose of e s t a b l i s h i n g  a  working r e l a t i o n s h i p  

w i t h  t h e  l o c a l  peop le ,  and t o  avoid any unfavorab le  a c t i o n  l o c a l l y  o r  

s t a t e -wide  by COLA. A d d i t i o n a l l y ,  Gleeson h o p e d . t o  r e a c t i v a t e  h i s  s t a l l e d  



FERC l i c e n s i n g  p r o c e s s .  

C . '  Dispu t~ ~ e s o l u t i o n :  Environmental.  - Ffedin t i o n  

The p r o c e s s  s e l e c t e d  f o r  r e s ' o l v i n g  t h e  l a k e  l e v e l  i s s u e  and i t s  sub- 

s e q u e n t  e n v i r o n m e n t a l  e f f e c t s  i s  t h a t  of  e n v i r o n m e n t a l  m e d i a t i o n .  Environ-  

men ta l  m e d i a t i o n  i s  a  r e l a t i v e l y  new and i n n o v a t i v e  approach  t o  r e s o l v i n g  

c o n f l i c t s  p r e s e n t e d  by t h e  impact  of  v a r i o u s  proposed  developments  o n  t h e  

envi ronment .  I t s  p r imary  advan tage  i s  t h e  a v o i d a n c e  o f  a  c o s t l y  r e s o l u t i o n  

th rough  t h e  c o u r t s ,  w i t h  c o s t s  measured n o t  o n l y  i n  d o l l a r s ,  b u t  i n  accompany- 

i n g  p r o j e c t  d e l a y s .  A s econda ry  a d v a n t a g e  i s  t h a t  of r e a c h i n g  a n ' a m i c a b l e  

r e s o l u t i o n ,  o u t  o f  t h e  c o n t e x t  of  t h e  a d v e r s a r i a l  sy s t em,  upon which .both 

p a r t i e s  can  a g r e e .  However, f o r  a  v a r i e t y  of  r e a s o n s ,  m e d i a t i o n  i s  n o t  

a lways  p o s s i b l e .  One r e a s o n  is  t h a t  e n v i r o n m e n t a l i s t s  a s  p e r s o n s  oppos ing  

a  p r n j ~ r t  R ~ P  o f t e n  ab le  t o  e f f e c i t v e l y  s t o p  i t  by t h e  c o s t  o v e r r u n s  and 

p r o j e c t  d e l a y s  a s s o c i a t e d  w i t h  t a k i n g  t h e  d e v e l o p e r  t o  c o u r t .  T h i s  weapon, 

t h a t  h a s  n o t h i n g  t o  d o  w i t h  t h e  m e r i t s  of  t h e  c a s e ,  ha s  proven t o  be  v e r y  

e f f e c t i v e .  Thus ,  a n e c e s s a r y  p r e r e q u i s i t e  f o r  t h e  s u c c e s s  of any m e d i a t i o n .  

e f f o r t  i s  t h a t  of good f a i t h  on t h e  p a r t  of b o t h  p a r t i e s .  Thus f a r , ' b o t h  

Mr. Gleeson  and t h e  town s e l e c t m e n  of  S w a n v i l l e  have  ev idenced  t h i s  n e c e s s a r y  

good f a i t h .  ~ w a n v i l l e  e n t e r e d  m e d i a t i o n  w i t h  r e l u c t a n c e ;  i t  had o b t a i n e d  

i n t e r v e n o r  s t a t u s  i n  PEKC'S l i c e n s i n g  p r o c e s s  and t h u s  w a s  assuretl i n p ~ l t  

w i t h o u t  any n e c e s s i t y  of  a g r e e i n g  t o  n e g o t i a t e .  M r .  G leeson ,  on t h e  o t h e r  . 

hand,  l i k e l y  would have  f a r e d  w e l l  i n  t h e  l i c e n s i n g  p r o c e d u r e  by v i r t u e  of  

h i s  ownersh ip  of  t h e  w a t e r  r i g h t s  a t  Swan Lake. Thus ,  b o t h  p a r t i e s  seemed 

t o  r e c o g n i z e  t h a t  t h e  i n t e r c s t s  o.f a l l .  had t o  be accommodatcd, and t h a t  

accommodation c o u l d  p o s s i b l y  b e  ach i eved  b e s t  by a  c o n s e n s u a l  e f f o r t ,  s u c h  

a s  m e d i a t i o n .  FERC was pe r suaded  t o  p e r m i t  t h e  ~ e d i a t i o n  p r o c e s s  because  

i t s  own h e a r i n g  p r o c e d u r e  i s  p o t e n t i a l l y  l o n g  and c o s t l y .  Al though t h e  



r e s u l t s  a r e  no t  b ind ing  on FRRC, i t  is  a  reasonab ly  s e t t l e d  und'erstanding 

t h a t  they  w i l l  b e  i n c o r p o r a t e d  a s  a  l i c e n s e  c o n d i t i o n .  An environmental  

med ia to r  from a  non-prof i t  r e s e a r c h  o r g a n i z a t i o n  was h i r e d  and t h e  e f f o r t  

commenced. 

S i n c e  May, f o u r  meet ings  have been he ld  and a  t e n t a t i . ~ ?  agreement i s  

a w a i t i n g  s i g n a t u r e s .  Almost immediately,  bo th  p a r t i e s  agreed upon a 

summer drawdown of f i v e  f e e t  below t h e  t o p  nf t h p  dam, w h i r h  had  been 

Gleeson ' s  o r i g i n a l  o f f e r  t o  t h e  town se lectmen t h e  p rev ious  November. The 

two remaining agreements t o  b e  reached were t h e  w i n t e r  drawdown a n d  max- 

imum l e v e l  t o  b e  pe rmi t t ed  i n  t h e  s p r i n g .  Gleeson proposed 6 . 5  and 1 .5  

f e e t  r e s p e c t i v e l y .  He i n d i c a t e d  a  need f o r  a t  l e a s t  a  f i v e  f o o t  v a r i a t i o n  

beLwren t h e  two l e v e l s  t o . i n s u r e  t h e  v i a b i l i t y  of h i s  p r o j e c t .  .Records  

of wa te r  l e v e l s  a t  Swan L a k e . i n d i c a t e d  an average f l u c t u a t i o n  of 4 . 9  f e e t  

p e r  yea r .  . T h e s e  r e c o r d s  a l s o  showed t h a t  t h e  l a k e  had f rer l l lent ly  r i s e n  

above Gleeson ' s  proposed 1 . 5  f o o t  mark. 'The town, however, proposed cor res -  

ponding l e v e l s  o'f 5 .0  and 2 .0 ,  which p e r m i t t e d  on ly  a  t h r e e  f o o t  v a r i a t i o n .  

From t h e s e  two d i s p a r a t e  p o s i t i o n s  a  t e n t a t i v e  agreement h a s  been reached 

t h a t  w i l l  permit  Gleeson a  w i n t e r  drawdown of 7 . 5  and a  maxim~im qpr in ,g  1~1.re1 

of 2.5,  t h u s  p rov id ing  him w i t h  t h e  needed f i v e  f o o t  d i f f e r e n t i a l .  The 

v e r y  l o w  s p r i n g  l e v e l  of 2.5 ( i n  comparison t o  t h e  two o r i g i n a l  p o s i t i o n s  
, . 

of 1 .5  and 2.0) appears  t o  b e  t h e  r e s u l t  of a  town meeting he ld  on June  1 4 t h  

p r i m a r i l y  f o r  t h e  purpose of informing t h e  r e s i d e n t s  of t h e  p rogress  of 

t h e  media t ion  e f f o r t .  S e v e r a l  of t h e  twenty-f ive  p r o p e r t y  owners who a t t e n d e d  

were ext remely .upset  about t h e  high,  l e v e l  of t h e  wa te r  then  f l o o d i n g  t h e i r  
. . .  

l and .  L i t t l e  concern  was expressed  over  t h e  prohlem o f  low l e v e l s  i n  t h e  

late,s ,ummer.  The t e n t a t i v e  agreement m a i n t a i n s  t h e  i n i t i a l  agreement of ' a  

5.0 f o o t  summer.drawdown, which w i l l  r e q u i r e  Gleeson t o  s h u t  down h i s  o p e r a t i o n  



during most of each summer. 

During the four meetings, the only purely environmental issue raised 

was the preservation of togue hatching capability. The selectmen ex- 

pressed concern that a winter drawdown of 7.0 feet would have resulted 

in a level too low to permit optimum spawning. .Mr. Gleeson expressed ' 

doubts that this was a serious concern'of the town selectmen, as the fish. 

. 
had only recently been introduced to Swan Lake through a stocking program. 

Mr. dleesbn' s questioning of the seriousness of the selectmen's concern 

seems justified, since the final agreement' would permit an even lower 

winter drawdown of 7.5, ,with no mention made of the hapless togue 'fish. 

The Director of Maine's Soil and Water Conservation,Comrnission feels 

that lake levei hearings (under the Neglected Dams Act) contain little 

environmental testimony. Rather, they are full of selfish concerns about 

a problem that is more socio-economic than environmental. His conclusion 

is supported by the events at Swan Lake. The selectmen raised environmental 
* .  

concerns in their original petition to intervene in Gleeson's licensing 

process at FERC, maintaining that "the lowering and rais2ng of the levels 

of the water . . . threatens . . . fisheries and waterfowl habitats," and 
that Gleeson ''has ndt provided an adequate evaluation of the impact of the 

proposed projects on the fish and wildlife of the area.'' It would appear 

) 

that these were not real concerns of the town, but were included to enhance 

the town's chances of gaining interventor status for the purpose of protect- 

ing recreational and p r o p r i l y '  values. With the exception of the previously 

mentioned togue fish, there was apparently. no reference to wildlife, fish 

or water quality at either the town meeting or the mediati0.n meetings. Of 

course, this does not. necessarily mean that the residents of ~wanville did 

not have environmental concerns, but it does illustrate how the .FERC 



l i c e n s i n g  i n t e r v e n t i o n  p rocess  can be used t o  pursue  o b j e c t i v e s  markedly 

d i f f e r e n t  from t h o s e  expressed .  

The f u t u r e  of t h e  p r o j e c t  on t h e  Goose 'River  remains u n c l e a r .  Through 

a n  i n n o v a t i v e . a n d  good- fa i th  e f f o r t  on t h e  p a r t  of t h e  town se lectmen and 

M r .  Gleeson t o  s o l v e  t h e i r  d i f f e r e n c e s ,  v i a  media t ion ,  a  t e n t a t i v e  agree- 

ment has  been reached i n  a  r e l a t i v e l y  s h o r t  pe r iod  of time. I t  presumably 

r e p r e s e n t s  a mutua l ly  a g r e e a b l e  s o l u t i o n  t o  t h e  l a k e  l e v e l  con t roversy .  

Whether i t  w i l l  b e  s i g n e d ,  pu t  i n t o  e f f e c t ,  and be wor.kable remains t o  be  

Seen,  and depends,  i n  good p a r t ,  upon t h e  cont inued cooperation o f  Gleeson 

and t h e  peop le  o f  Swanvi l le .  



V I .  POWER MARKETING 

Maine ~ ~ d r o e l e c t r i c  Development Corpora t ion ,  i s  expected t o  s e l l  

i t s  e n t i r e  o u t p u t  of e l e c t r i c  energy t o  C e n t r a l  Maine Power Corpora t ion ,  
. .  . 

t h e  u t i l i t y  s e r v i n g  t h e  B e l f a s t  a r e a .  S e v e r a l  c o n t r a c t s  and l e t t e r s  of agree- 
78 

ment f o r  t h e  s a l e  of energy by MHDC and CMP, a r e  c u r r e n t l y  i n  f o r c e .  

  he f i r s t  c o n t r a c t  covers  t h e  s a l e  of energy from t h e  g e n e r a t o r  c u r r e n t l y  

o p e r a t i n g  a t  t h e  M i l l  Dam. Energy from t h i s  s i t e .  i s  s o l d  a t  twenty-two (22) 

m i l l s  p e r  KWH. A more g e n e r a l  l e t t e r  of agreement w i t h  M r .  Gleeson.commits.  

CMP t o  purchase  a l l  energy a v a i l a b l e  from MHDC h y d r o e l e c t r i c  g e n e r a t o r s  w i t h  

a  t o t a l  c a p a c i t y  of up t o  11 MW. CMP.has agreed t o  pay twenty (20) m i l l s  f o r  

a l l  energy purchased pursuan t  t o  t h i s  l e t t e r .  M H D C ' s  t h i r d  c o n t r a c t  covers  

t h e  s a l e  of t h e  e n t i r e  o u t p u t  of t h e  Barker ' s  M i l l s  s i t e  on t h e  L i t t l e  Andro- ' 

7 9  
scoggin  River .  T h i s  c o n t r a c t  was s igned  on J u l y  11, 1979. The B a r k e r ' s  Mills 

s i t e  i s  expected t o  beg in  producing energy on a  commercial b a s i s  between January  

and May of 1980. The c o n t r a c t  f o r  t h i s  1 . 5  MW f a c i l i t y  r u n s  f o r  twenty (20) 

yea r s .  

I n  t h e  Barker ' s  P l i l l s  c o n t r a c t ,  'Cen t ra l  Maine Power agreed t o  purchase  the  

p l a n t ' s  e n t i r e  ou tpu t  a t  a  p r i c e  of t h i r t y - s i x  (36) m i l l s  pe r ,  KWH, a s  d e s c r i b e d  

below. When MHDC produces between 80 and 100 p e r c e n t  of t h e  e s t i m a t e d  energy 

o u t p u t  f o r  t h e  month, i t  w i l l  b e  pa id  36 m i l l s  f o r  t h i s  e n t i r e  o u t p u t .  The 

e s t i m a t e d  energy o u t p u t  i s  t h e  average of t h e  p rev ious  f i v e  y e a r s '  p roduc t ion .  

7  8  
In fo rmat ion  i n  t h i s  s e c t i o n ,  except  a s  o the rwise  n o t e d ,  came from a n  

i n t e r v i e w  wi th  M r .  Lawrence Glceson (.June 15, 1979); . 
79 

Cont rac t  between Maine H y d r o e l e c t r i c  Developmcnt Corpora t ion  and Cen t ra l  
Maine Power Con~pany ( J u l y  9 ,  1979).  



During t h e  f i rs t  f i v e  y e a r s  "9,200 megawatt hours" w i - l l  be used f o r  , y e a r s  

i n  .which d a t a  i s  u n a v a i l a b l e .  MHDC wi1.l. be c r e d i t e d , . i n  a  con' t inuing accoun t ,  

f o r  monthly p roduc t ion  which exceeds one- twelf th  of t h e  annual e s t i m a t e .  When 

t h e  account  exceeds  one-e ighth  of t h e  annual  e s t i m a t e ,  MWC1will r e c e i v e  pay- 

ment t h a t  month f o r  t h e  amount i n  excess  of t h e  one-eighth a t  t h e  s t a t e d  r a t e .  

If'MHDC produces l e s s  than'  80% of one- twelf th  of t h e  annua l  e s t i m a t e ,  .it w i l l  

be  pa id  a s  i f  i t  produced 80% of one- twe l f th  of t h e  e s t i m a t e .  However, i n  

t h a t  e v e n t ,  t h e  d i f f e r e n c e  between t h e  a c t u a l  o u t p u t  and t h e  802 w i l l  be  deduct-  

ed from' t h e  MHDC account .  I f  t h e  account '  f a l l s  -below one-eighth of t h e  annua l  

estimatej.MHDC w i l l  be  paid  f o r  on ly  80% of one- twelf th  of t h e  annual  e s t i m a t e  

r e g a r d l e s s  of how much i s  produced,  u n t i l  t h e  account  h a s  r i s e n  above t h e  nega- 

t i v e  one-eighth mark. A t  t h a t  p o i n t ,  payment w i l l  con t inue  p e r  t h e  above t e & ~ .  

Continued p roduc t ion  above o r  below t h e  100% and 80% r a n g e s ,  r e s p e c t i v e l y ,  w i l l  

be c o r r e c t e d  by t h e  changed v a l u e  i n  t h e  annua l  e s t i m a t e .  

I f  Maine Hydro h a s  been paid  f o r  energy n o t  a c t u a l l y  d e l i v e r e d ,  i n  excess  

of one-eighth of  t h e  e s t i m a t e d  annual  o u t p u t ,  i t  s h a l l  then  h e  pa id  f o r  (1) 

t h e c n e r g y a c t u a l l y  d e l i v e r e d  l e s s  any p repa id  d e l i v e r i e s ,  o r ,  ( 2 )  e i g h t y  per- 

c e n t  (80%) of one- twelf th  of t h e  i n i t i a l  e s t i m a t e d  annual  d e l i v e r i e s ,  which- 

e v e r  i s  g r e a t e r .  

The t h i r t y - s i x  (36) m i l l  p r i c e  i n c l u d e s  two e s c a l a t o r  p r o v i s i o n s .  Forty- 

f o u r  p e r c e n t  (44%) of  t h e  u n i t  energy p r i c e  is  t o  be e s c a l a t e d  u s i n g  a f i v e  

y e a r  r o l l i n g  average  of CMP's maintenance c o s t s  on i'ts s m a l l  ( f i v e  MW o r  l e s s )  

h y d r o e l e c t r i c  f a c i l i t i e s .  F i f  ty - s ix  pe rcen t  (.56%)' of t h e  ann~lal .  ~lb.J.t, energy ' 

p r i c e  is t o  be a d j u s t e d ,  based. o'n t h e  prcv.i.ous two y e a r .  bond y i e l d  average of. 
8 0  

t h e  Moody's I n v e s t o r  s e r v i c e ,  ' Inc.  

. . 
, . 

8 0  
T h i s  36 m i l l  . 'p r ice  i s  es t ima ted  t o  r i s e '  t o  '37.5 m i l 1 s . b ~  May 1, 1980, 

when t h e  cia-use becomes e f f e c t i v e .  



Other  c o n t r a c t  p r o v i s i o n s  a r e . a s  Fol.lows: 

1. E s t a b l i s h  procedures  f o r  energy payments i n  t h e  c a s e  
of mechanical  f a i l u r e ;  

2.. Define  a  mechanism f o r  b i l l i n g ;  
3 .  Give CMP t h e  r i g h t '  of f i r s t  r e f u s a l  t d  purchase  the  

p l a n t ,  when i t  i s  a v a i l a b l e  f o r . s . a l e ;  
4.. Require  MHDC t o  m a i n t a i n  . the  f a c i l i t y ;  

) 5 .  . O u t l i n e  a r b i t r a t i o n  p rocedures ,  i n  c a s e  of any d i s p u t e s . .  

The Goose River  p r o j e c t  i s  i n  a n  e a r l i e r  s t a g e o f  development: t h a n t h e B a r k e r l s  

M i l l s  p r o j e c t .  MHDC has  n e i t h e r  r ece ived  a  FERC l i c e n s e  f o r  the ,Goose  River  

p r o j e c t ,  nor  n e g o t i a t e d  a  c o n t r a c t  f o r  t h e  s a l e  of t h e  p r o j e c t ' s  energy. Thus, 

no d e f i n i t i v e  s t a t ement  can be  made about t h e  Goose River  market ing a r range-  

ments. However, MHDC a l r e a d y  does  have an e x c e l l e n t  working r e l a t i o n s h i p  w i t h  

CMP.. I n  a d d i t i o n ,  s i n c e  t h e  Goose R i v e r . p r o j e c t  i s  i n  CMP's s e r v i c e  a r e a ,  
,. , 

M r .  Gleeson could  avoid  whee l ing .charges  by s e l l i n g  t o  CMP. 

Thus, MHDC i s  l i k e l y  t o  s e l 1 , t h e  e n t i r e  o u t p u t  of i t s  Goose River  develop- 

ment to CMP. The terms o f  such a  c o n t r a c t  cannot be p r e c i s e l y  p r e d i c t e d .  

There a r e ,  however, two guidepoints . .  . F i r s t ,  CMP i s  paying MHDC 36 m i l l s  f o r  

t h e  energy produced a t   barker.'^ M i l l s .  Second, M r .  C h a r l e s  Monty, CMP's Execu- 

t i v e  Vice P r e s i d e n t  h a s  o u t l i n e d  t h e  method CMP u s e s  t o  determine r a t e s  f o r  

s m a l l  producers .  CMP develops  a  p r i c e  f o r  a  s m a l l  producer  by a l lowing  t h a t  

producer  a , r a t e  of r e t u r n  on t h e  inves tment .  F i r s t ,  a l l  annual  o p e r a t i n g  c o s t s  

a r e  covered. .  Second, i n t e r e s t  payments a r e  covered ,and  d e p r e c i a t i o n  is  allowed. 

F i n a l l y ,  a  r a t e  o£ r e t u r n  of twelve and one-half pe rcen t  (12 112%) p e r  annum i s  

allowed on any e q u i t y  ioyes tments  made, hy t h e  develdper .  I f  t h e  deve loper  con- 

t r i b u t e d  no e q u i t y ,  a  f i f t y  p e r c e n t  (50%) e q u i t y  i s  imputed by CMP. This. pro- 

cedure  o f  p r i c e  d e t e r r n i n a t i 0 n . i ~  s i m i l a r , t o  t h e  method by which CMP's r e t a i l  

r a t e s  a r e  s e t  by t h e  Maine P u b l i c  U t i l i t y  Commission. I t  should  be noted t h a t  

t h e r e  is  a  c e i l i n g  p r i c e  t h a t  CMP w i l l  pay r e f l e c t i n g  t h e  c o s t  of a l t e r n a t i v e  

product ion.  The c o n t r a c t  n o t e s  t h a t  t h e  e s c a l a t o r  c l a u s e  a p p l i e d  t o  t h e  base  



p r i c e  s h a l l  no t  'exceed t h e  composite c o s t  of producing power nl: 1Jyn1;1n 4 ,  a 

s team p l a n t .  It i s  r e a s o n a b l e  t o  presume such a  c e i l i n g  l e v e l  would e x i s t  

f o r  t h e  Goose River  p r o j e c t ,  a l though  t h e  a s s o c i a t e d  p l a n t  may be d i f f e r e n t .  

As noted above,  t h e  e x a c t  p r i c e  MHDC. w i l l  r e c e i p e  f o r  energy produced 

on t h e  Goose River  is n o t  y e t  known. For t h e  purposes  of t h i s  c a s e  s t u d y ,  

a  38.7 m i l l  p e r  KWH i n i t i a l  r a t e  i n  1980 h a s  been assumed. Th i s  assumption 

may be  q u i t e  l i b e r a l .  However, having once rece ived  t h i s  r a t e ,  M r .  Gleeson 

is  i n  a n  e x c e l l e n t  n e g o i t a t i n g  p o s i t i o p  t o  a sk  f o r  a n  e q u a l  r a t e  a t .Goose  
b 

River .  I f  t h i s  r a t e  i s  o p t i m i s t i c ,  r e t u r n s  t o  MHDC on t h i s  p r o j e c t  may be . 

somewhat l e s s  than  a r e  p r o j e c t e d  l a t e r  i n  t h i s  s tudy.  While t h i s  c o n t r a c t  

may prove t o  be  q u i t e  p r o f i t a b l e  f o r  M r .  Gleeson,  some qu ick  c a l c u l a t i o n s  

p r o j e c t i n g  t h e  l a s t  t e n  y e a r s  f u e l  p r i c e  i n c r e a s e s  over  twenty y e a r s ,  would 

show t h a t  p r i c e  t i e d  d i r e c t l y  t o  t h e  f u e l  replacement v a l u e  of t h e  e l e c t r i c i t y  
8  1 

would .be  expected t o  be  even more p r o f i t a b l e .  However, t h i s  l a t t e r  form 

l e a v e s  u n c e r t a i n t i e s  i n  t h e  revenue f lows t o  MHDC which would s e r i o u s l y  im-  

p a i r  t h e  f i a n c i n g  of t h e  p r o j e c t .  Thus, t h i s  c o n t r a c t  s a c r i f i c e s  some expect-  

ed r e t u r n  f o r  ,MHDC f o r  a r i s k  r e d u c t i o n  t o  f a c i l i t a t e  t h e  f i n a n c i n g .  

8  1 
The wholesale  p r i c e  index  f o r  f u e l  n e a r l y  doubled between the y e a r s  of 

1967 and 1977 i n  r e a l  terms. See wholesa le  p r i c e  indexes  by s t a g e  process-  
, i n g  and by s p e c i a l  groupings  i n  Table  S6, Department of Labor,  Bureau of Labor 
S t a t i s t i c s .  T h i s  i m p l i e s  a  y e a r l y  i n c r e a s e  of 6.45%. However, t h i s , i s  not  t o  . 

s u g g e s t  t h a t  a  s i m i l a r  i n c r e a s e  should  be expected over  t h e  nex t  twenty yea r s .  , 

I n  t h e  even t  of f u e l  p r i c e  i n c r e a s e s  which p a r a l l e l  h i s t o r i c a l  t r e n d s ,  t h e  v a l u e  . 

of a  c o n t r a c t  l i n k e d  t o  a f u e l  replacement p r i c e  would exceed t h e  v a l u e  o f ' a  
c o s t  of s e r v i c e  c o n t r a c t  l i k e  M r .  G leeson ' s .  



V I I .  - FINANCIAL. ANALYSIS 

A. I n t r o d u c t i o n  -- -. - -- 

The f i n a n c i a l  f e a s i b i l i t y  of t h e  Goose River  p r o j e c t  w i l l  be d i scussed  

i n  t h i s  ' s e c t i o n .  The a n a l y s i s  t h a t  fo l lows  inc ludes  e s t i m a t e s  of' p r o j e c t  

c a p i t a l  c o s t s , . i n c l u d i n g  deb t  s e r v i c e  c o s t s . a n d  p r o j e c t e d  energy s a l e  

. revenues .  P r o j e c t  f i n a n c i n g  .methods a r e  d i s c u s s e d ,  and p a r t i c u l a r  t a x  

b e n e f i t s  a s s o c i a t e d  wi th  t h e  p r o j e c t  are analyzed, 

A f i n a n c i a l  a n a l y s t  a t t e m p t s  t o  de't'ermine i f  a  p r o j e c t  i s  f e a s i b l e .  

The c r i t e r i a  t o  judge f e a s i b i l i t y  a r e  d i f f e r e n t  f o r  each type of developer .  

An e n t r e p r e n e u r  must ,  f o r  ins tance , ,  adequa te ly  cover  d e b t  s e r v i c e ,  p rov ide  

adequate  r e t u r n s  f o r  any p a r t n e r s  i n  t h e  p r o j e c t ,  and,  r e c e i v e  an  adequate  

r e t u r n  on t ime and c a p i t a l  i n v e s t e d  i n  t h e  p r o j e c t .  I f  t h e s e  r e t u r n s  can 

be a s s u r e d ,  t h e  p r o j e c t  . i s  judged f e a s i b l e .  

S e v e r a l  f i n a n c i a l  a s p e c t s  of t h i s  p r o j e c t ,  a r e  unique,  e i t h e r  t o  a  

p r i v a t e  .developer  o r  t o  Maine H y d r o e l e c t r i c  Development. Corporat ion.  

F i r s t ,  c a p i t a l .  c o s t s  p e r  KW of c a p a c i t y  of  development on t h e  Goose 

River  a r e  v e r y  low compared t o  o t h e r  hydro p r o j e c t s .  Second, t h e  p r o j e c t  

may be  f inanced  w i t h  a  h igh  p r o p o r t i o n  of d e b t .  Th i rd ,  M H D C ' s  revenues  

are c a l c u l a t e d  on a c o s t  of  s e r v i c e  b a s i s  by CMP', t h e  p robab le  purchase r  

of t h e  e n t i r e  o u t p u t  of t h i s  f a c i l i t y .  Four th ,  f o r  t h e  purposes  of t h i s  

d i s c u s s i o n ,  i t  i s  assumed t h a t  deb t  f o r  t h e  p r o j e c t  w a s  borrowed, u s i n g  

a  p r o j e c t  f i n a n c i n g .  F i n a l l y ,  t a x  l o s s e s  and c r e d i t s  may p lay  a  c r u c i a l  

r o l e  i n  t h e  f e a s i b i l i t y  of both  t h e  Swarlville p r o j e c t  and i n  MIiUC's 

Barker ' s  M i l l s  development. 

S ince  t h e  Goose River p r o j e c t  has  no t  y e t  been developed,  no t  a l l  of 

t h e  in fo rmat ion  needed t o  a n a l y z e  t h i s  p r o j e c t  was made a v a i l a b l e  by MHDC. 

A s  a  r e s u l t ,  a  number of assumptions have been made i n  o r d e r  t o  complete 



t h e  a n a l y s i s  w i t h i n  t h e  a l l o t t e d  t ime . f rame .  . These assumptions a r e  ex- 

p l a i n e d  i n  f o o t n o t e s  accompanying t h e  t e x t .  

, . . . The p r o j e c t e d  c a p i t a l  c o s t  f o r  t h e  f o u r  hundred and t h i r t y  (430) KW '.s : 
8  2 

of c a p a c i t y  t o  be  i n s t a l l e d  on t h e  Goose Kiver i s  approximate ly  $340,000. - ,  

A t  n e a r l y  $791 p e r  i n s t a l l e d  KW of c a p a c i t y ,  t h e v t a p i t a l . i n v e s t m e n t  i n  t h i s  
I ,  

p r o j e c t  i s  extremely low. I n  cu-r rent  d o l l a r s ,  t h i s ,  i n s t a l l e d  c o s t  p e r  . .  ; 

k i l o w a t t  of c a p a c i t y  is s m a l l e r  than  f o r  any o t h e r  p r o j e c t  examined by - 

t h e  c a s e  s t u d y  team of t h e  Energy Law I n s t i t u t e .  . . 

A s  a  p r i v a t e  deve loper ,  w i t h  h i s  own f u t u r e  and r e s o u r c e s  l i n k e d  t o  ., 

the, s u c c e s s  of MHDC, M r .  Lawrence,Gleeson has  had a l a r g e  incen t i t r e  t o .  . 

reduce t h e  c o s t s  of h y d r o e l e c t r i c  development. Hence, MHDC has  been q u i t e  

 successful^ i n  developing methods of keeping t h e  c o s t s  of i t s  Maine p ro . j ec t s  

r e l a t i v e l y  low. ,  For example, M r .  Gleeson has  .been a b l e  t o  reduce. p r o j e c t  

c a p i t a l  c o s t s  by c a r e f u l l y   electing h i s  . s i t e s .  . Some of t h e  Goose River  

s i t e s  had p r e v i o u s l y  been used t o  g e n e r a t e  power,and the re fo re .  i n s t a l l a t i o n  

c o s t s  could be  minimized. I n  a d d i t i o n ,  by r e g u l a t i n g  w a t e r  f low a t  Swan 

Lake, t h e  Goose River  can be  o p e r a t e d  a s  a  co-dcpcndent system. That i s ,  

one t y p e , o f  t u r b i n e  and g e n e r a t o r  can b . c e i n s t a l l e d  a t  each of t h e . t h r e e . d a m  

s i t e s  t h a t  a r e  n o t  c u r r e n t l y  producing e l e c t r i c i t y .  Th i s  w i l l  e n a b l e  MHDC 

t o  engage i n  a  b u l k  purchase  o f , e q u i p m e n t  f o r  t h e  s i t e , s  t h a t  should  sub-. . . .  . . 

s t a n t i a l l y  reduce p r o j e c t  equipment c o s t s .  
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I n t e r v i e w  w i t h  M r .  Lawrence Gleeson ( ' June 1 5 ,  1979) .  Unless  o t h e r w i s e  

n o t e d ,  a l l  inkormat ion i n  t h i s  s e c t i o n  i s  from t h a t  i n t e r v i e w  and Pre l iminary  
F i n a n c i a l  F e a s i b i l i t y  Ana lys i s  f o r  t h e  Goose River  P r o j e c t ,  FERC P r o j e c t  No.. 
2804, Maine .Hydroe lec t r io  Development Corporat ion, (November ,  1978 ) .  



MRDC a l s o  e x p e c t s  t o  reduce i ts  p r o j e c t  ' c o s t s  through its own con- 

t r i b u t i o n  t o .  h y d r o e l e c t r i c  g e n e r a t i o n  technology.  It proposes  t o  b u i l d  

t h e  t u r b i n e s  f o r  t h e  Goose River.. With t h e  a i d  .of an ~ l t e r n a t i v e  Technology 

O f f i c e  g r a n t ,  Mr. Gleeson and M r .  Joseph Sawyer, ( v i c e  p r e s i d e n t  of T i b b e t s  

I n d u s t r i e s ' a n d  a . D i r e c t o r  of MHDC) a r e  developing a  s m a l l  asynchronous 

t u r b i n e  w i t h  v a r i a b l e  p i t c h  runners .  They propose t o  b u i l d  t h e s e  t u r b i n e s  

us ing  a  s m a l l  b r a s s  foundry and o t h e r  machine t o o l s  owned by Sawyer. Tur- 

b i n e  and gener .a tor  c o s t s  are e s t i m a t e d  t o  b e  less than  $300 pe3 k i l o w a t t .  

T h e i r  u n i t s  w i l l  b e  somewhat l e s s  e f f i c i e n t '  t han  commercial ly produced 

ones  of comparable s i z e  ( e i g h t y  p e r c e n t  v e r s u s  e i g h t y - s i x  p e r c e n t ) ,  b u t  

t h e i r  c o s t  w i l l  be  s i g n i f i c a n t l y  lower. Even t h o s e  low c o s t  u n i t s  w i l l  n o t  

be  needed a t  t h e  M i l l  Dam s i t e , . s i n c e  t h e  c u r r e n t l y  o p e r a t i n g  t u r b i n e  and 

g e n e r a t o r  can be  r e f u r b i s h e d  and is  expected t o  con t inue  g e n e r a t i n g .  

I n  a n o t h e r  c o s t  sav ing  e f f o r t ,  MHDC h a s  s i g n i f t c a n t l y  reduced t h e  ' 

c a s h  o u t l a y s  and d e l a y  t imes  riormally a s s o c i a t e d  w i t h ' l i c e n s i n g  a  hydro- 

e l e c t r i c  p r o j e c t .  Mr. Gleeson prepared t h e  1 i c e n s e . a p p l i c a t i o n  and f e a s i -  

b i l i t y  s t u d y  on Goose River  w i t h  l i t t l e  a s s i s t a n c e  from c o n s u l t i n g  lawyers 

o r  eng inee rs .  A s  of J u n e ' l 9 7 9 ,  h e  had s p e n t  l e s s  than  $200 i n  lawyers  f e e s  

' f o r  Goose River  l icensing ' .  I n  a d d i t i o n ,  MHDC a p p l i e d  f o r  one l i c e n s e  f o r  . 

t h e  e n t i r e  Goose River  s y s t e m , , t h u s  avo id ing  d u p l i c a t i v e  c o s t s  f o r  prepar-  

i n g  p e r m i t s  and l i c e n s e s .  MHDC'S ' success  i n  r educ ing  t h e  t ime d e l a y s  involved 

i n  l i c e n s i n g  i s  p r i m a r i l y  at ' t r ibutab1.e t o  t h e  e x c e l l e n t  r e l a t i o n s h i p s  M r .  

Gleeson has  developed w i t h  s t a t e  and f e d e r a l  re.gu1.at.or.s. 

A f t e r  o b t a i n i n g  a  l i c e n s e ,  M r .  Gleeson i n t e n d s  t o  proceed q u i c k l y  w i t h  
, . 

c o n s t r u c t i o n .  ~ t '  h i s  Barkers  M i l l ' s  development, g lee son expec t s  t o  be  

s e l l i n g  e,nergy t o  C e n t r a l  M=ine Power w i t h i n  one dear of l i c e n s i n g .  

A good p o r t i o n  of MHDC1s out-o£-pocket c b s t  r e d u c t i o n  s u c c e s s  a t  Goose 



River  has r e s u l t e d  from t h e  l a r g e  amount of uncompensated time Gleeson 

has  c .ontr ibuted t o  t h e  p r o j e c t .  However, M r .  Gleeson 's  t ime does have a  
' 

v a l u e ,  probably a  f a i r l y  l a r g e  v a l u e .  Thus., t o  c o r r e c t l y  ana lyze  t h e  

p r o j e c t ,  some v a l u e  must be  imputed t o  Mr. Gleeson's t ime,  w i t h  t h e  

assumption t h a t  he  expec t s  a  r e a s o n a b l e  r e t u r n  on t h a t  inves tment .  Never- 

t h c l e s s , '  MHDC p r o j e c t  development c o s t s  remain r e l a t i v e l y  low, even when 

a  r easonab le  v a l u e  i s  imputed t o  ~ l e e s b n ' s  t ime investments .  

C.  P r u j r c t  L i f e  

Hefore t h e  d e b t  service on M r .  Gleeson 's  inves tment  i n  Goose River 

can he es t ima. ted ,  a  p r o j e c t  l i f e  must be  de f ined .  For t h e  purposes  of 

t h i s  a n a l y s i s ,  t h e  p h y s i c a l  l i f e ' o f  a  p r o j e c t  i s  t h e  expected p h y s i c a l  

l i f e  of t h e  p l a n t  o r  t h c  t c n n  of l c a s c s  o r  l i c e n s e s  on t h e  p r o j e c t .  The 

p h y s i c a l  l i f e  of Goose River  i s  expected t o  be  f o r t y  y e a r s .  

The u s e f u l  l i f e  of a  p r o j e c t  i s  t h e  p e r i o d  over  which e l e c t r i c i t y .  from 

i t  w i l l  l i l cc ly  bc s o l d .  For t h e  purposes  of t h i s  a n a l y s i s ,  a . f o r t y  

y e a r  u s c f u l  l i f c  i s  used.  

The term of any d e b t  f i n a n c i n g  of a p r o j e e r  I s  i t s  deb t  l i f e .  A f t e r  

d i s c u s s i o n s  w i t h  s e v e r a l  bankers ,  t h e  d e b t  l i f e ' u s e d  f o r  Goose River  has  
83 

been s e t . a t  f i f t e e n  yea r s .  F i n a l l y ,  t h e  f i n a n c i a l  l i f e  of a  p r o j e c t  

is  t h e  p e r i o d  over  which f i n a n c i a l  f e a s i b i l i t y  i s  analyzed.  I n  t h i s  s t u d y ,  

a  f i n a n c i a l  l i f e  of  t e n  y e a r s  i s  used.  

D.  F ' i r l a a c i l ~ ~  and Debt S e r v i c e  

It is n o t  known e x a c t l y  how MHDC w i l l  f i n a n c e  t h e  Goose River  p r o j e c t .  

I n t e r v i e w  w i t h  M r .  Stephen S c h e i d e l ,  Vice P r e s i d e n t ,  Canal  Bank ( ~ u l y  13,  
1975)) and w i t h  Gorver C a s t l e ,  Vice P r e s i d e n t ,  Cheniical Bank ( J U ~ Y  4 ,  ' 1979) 



MHDC i s  known t o  have very  l i t t l e  i n t e r n a l  e q u i t y  c a p i t a l .  'I 'h.is should  

p r e s e n t  few problems s i n c e  a t  l e a s t  t h a e e  o t h e r  methods of f i n a n c i n g  t h e  

p r o j e c t  a r e  a v a i l a b l e .  F i r s t ,  v e n t u r e  c a p i t a l  could be brought i n  through 

t h e  s a l e  of s h a r e s  i n  MHDC. Second, i n d i v i d u a l s  could i n v e s t  a s  l i m i t e d  

p a r t n e r s  i n  t h e  Goose River  p r o j e c t  f o r  expected p r o f i t s  and p o t e n t i a l  

t a x  b e n e f i t s .  F i n a l l y , .  a  bank might f i n a n c e  Goose River  through a  p r o j e c t  

f i n a n c i n g .  For t h e  purposes  of t h e  a n a l y s i s  below, i t  i s  assumed t h a t '  
84 

a l l  f i n a n c i n g  i s  i n  t h e  form of p r o j e c t  f i n a n c i n g  from a  r e g i o n a l  bank. 

~ i s c u s i i o n s  w i t h  l o c a l  and r e g i o n a l  loan  o f f i c e r s  have confirmed t h a t  MHDC 

could o b t a i n  bank f i n a n c i n g  fo r .Goose  River .  The b a s i c  terms of t h i s  f i -  

nancing a r e  o u t l i n e d  below: 

Term: F i f t e e n  (15) year.s , 

L n t e r e s t  Kate: ' l 'h i r teen pe rcen t  (13%) 
Type: Mortgage. 
T o t a l  Cost :  $333,000 
Amount Borrowed: $300,000 
Annual Payment: $45,548 

Gleeson 's  c o s t  of deb t  a s  a  p r i v a t e  deve loper ,  u s i n g  t h i s  type  of 

f i n a n c i n g ,  would be h i g h e r  than  t h a t  i n c u r r e d  by o t h e r  types  of de- 

v e l o p e r s .  H i s  t h i r t e e n  p e r c e n t  (13%) i n t e r e s t  r a t e  i s  h i g h e r  and h i s  

f i f t e e n  y e a r  loan  term i s  s h o r t e r  than  t h e  terms o t h e r  types  .of d e v e l o p e r s  

have ob ta ined  through a  v a r i e t y  of o t h e r  methods. Below i s  a  c h a r t  of t h e  . 
8  5  

r a t e s  and terms o t h e r  deve lopers  may o b t a i n .  

84 
Id .  - 

8  5 
From r e s e a r c h  on o t h e r  c a s e  s t u d i e s  completed by t h e  Energy ~ i w ' 1 n s t i t u t e .  



Developer 

Municipal 
Utility 
Cooperative 
State 

Kate Term 

25 years 
30 years 
35 years 
30 years 

E. Operating Expenses 

Operating expenses for Goose ~iver include: labor costs, equipmc2n.t 
. , - .  

maintenance costs, real property tax payments, insurance costs, and 

administrative overhead.. For Goose River, these are estimated to run 

about $7/MWII I- $12,00O,or a total of $31,000 in the first year. 

Unlike debt service, operating expenses are expected to escalate over 

time. For. the ten year financial life used in this case study, an eight 

percent (8%) annual increase in operating expenses is assumed. However, 

thk portion of revenues committed to operating expenses for Goose River, 

as well as for other hydroelectric facilities, is quite small, Thus, un- 

like fossil fuel generation, the total costs of the output from the Goose 

River sites will not increase substantially over timc. 

F. Revenues 

Projected revenues for the Goose River development were estimated after 
86 

discussions with Central Maine Power Corporation., Generally, CMF' will ' 

voluntarily buy from a hydroelectric site if it can negotiate a fair 

price for the energy from the facility. CMP regards a fair price as one 
. . 

that provides a twelve and one-half percent (12 3 1 2 % )  after tax rate of 
87 

return on a developer's equity. If the developer's equity contributions 

86 
Interview with Mr. Charles Monty, Executive Vice President, CMP (July 13, 

1979). 
8 7 
This is the rate of return -allowed CMP by the Maine Public Utilities 

Commission. 



a r e  q u i t e  s m a l l ,  CMP w . i l l  inlpute n f i f t y  pe rcen t  (50%) cqr~i t :y  :invest- 

ment. However, CMP w i l l  n o t  pay any more t h a n  can b e  cons ide red  f a i r  

t o  CMP's customers.  The maximum now pa id  f o r  f i r m  energy i s  36 m i l l s  

p e r  k i l o w a t t .  hours.  

To develop a  revenue f i g u r e  f o r  t h e  Goose River  s i t e s ,  a $340,000 

investment ,  f i f t y  pe rcen t  (50%) deb t  f i n a n c i n g  a t  t h i r t e e n  p e r c e n t  (13%) 

i n t e r e s t  p e r  y e a r  i s  assumed. CMP would a l low . a  twelve  and one-half . 

p e r c e n t  (12 112%) r e t u r n  on t h e  f i f t y  p e r c e n t  e q u i t y  p o r t i o n .  F i r s t ,  

o p e r a t i n g  expenses a r e  e s t ima ted  a s  d e s c r i b e d  above. Second f o r t y  y e a r  

s t r a i g h t  l i n e  d e p r e c i a t i o n  is  used t o  reduce t h e  book v a l u e  of t h e  p l a n t  
. . 

on which r e t u r n  i s  earned.  Amort iza t ion i s  assumed t o  e q u a l  d e p r e c i a t i o n .  

F i n a l l y ,  a  r e t u r n  on c a p i t a l  adequate  t o  cover  i n t e r e s t  expenses on t h e  

f i f t y  p e r c e n t  d e b t  p o r t i o n  and t o  r e s u l t  i n  a n  a f t e r  t a x  r e t u r n  on twelve 

and one-half percent .  (12 112%) i s  c a l c u l a t e d .  The above a r e  summed t o  re -  

s u l t  i n  a n ' a n n u a l  payment f o r  energy produc,t ion:  a  p r i c e  i n  m i l l s  pe r  

k i l o w a t t  hour of energy p roduc t ion  is developed.  The p r i c e  a t  Goose 

River  would be  38.9 m i l l s  a s  shown on t h e  c h a r t  t h a t  fo l lows .  The c h a r t  

i n c l u d e s  e s t i m a t e s  f o r :  o p e r a t i n g  expenses ,  d e p r e c i a t i o n ,  and,  r e t u r n  on 

c a p i t a l .  These a r e  ~ u m e d '  t o  equa l  f i r s t  y e a r  revenues.  When t h e  r e q u i r e d  
. . 

revenues  a r e  d i v i d e d  by t h e  es t ima ted  annua l  energy o u t p u t ,  t h e  es t ima ted  

sale p r i c e  i s  found. T h i s  r a t e ,  (38.9 mills/KWH) , i s '  t h e n '  pa id  f o r  a l l '  

energy produced a t  t h e  s i t e .  

For  t h e  purposes  of t h i s  a n a l y s i s ,  revenues  a r e  assumed t o  e s c a l a t e  

a t  3.52% per  y e a r  t o  cover  t h e  annua l  i n c r e a s e s  i n  t h e  o p e r a t i n g  expenses 
. . 

d e s c r i b e d  above. 

It is  important  t o  n o t e . t h a t  manda t0 . r~  l a k e  l e v e l  r e g u l a t i o n  on Swan 
- .  

Lake may r e s u l t  i n  reduced. o u t p u t  from t h e  ~ o o s e  River  p r o j e c t .  I f  ou tpu t  



is on ly  somewhat r e s t r i c t e d ,  t h e  p r i c e  CMP pays t o  MHDC f o r  energy w i l l  

r i s e .  I f  g r e a t l y  r e s t r i c t e d ,  t h e  p r o j e c t  becomes i n f e a s i b l e .  Th i s  out-  

pu t  r e s t r i c t i o n  i s  a  r e a l  c o s t  of r e g u l a t i o n .  

G .  Taxes and D e p r e c i a t i o n  

Maine H y d r o e l e c t r i c  Development Corpora t ion  (MHDC) i s  a  subchap tc r  S 

c o r p o r a t i o n .  A l l  p r o f i t  l o s s e s  and t a x  c r e d i t s  a r e  passed  cl~rough t o  the  

i n d i v i d u a l  owners. Thus, any income on t h e  p r o j e c t  i s  taxed a t  i n d i v i d u a l  
I 

r a t i o s ,  r a t h e r  t h a n  c o r p o r a t e  r a t e s .  
r 

I n  o r d e r  t o  de te rmine  t h e  t a x e s  t o  be  pa id  on t h i s  f a c i l i t y ,  n e t  pro- 

f i t s  from i t s  o p e r a t i o n  must be  e l i m i n a t e d .  I n  o r d e r  t o  e s t i m a t e  p r o f i t s ,  

a  d e p r e c i a t i o n  schedu le  must be  developed.  Aft,er experimenting w i t h  two 

d e p r e c i a t i o n  methods, i t  was found t h a t  the . sum of t h e  y e a r ' s  d i g i t s  method 

r e s u l t s  i n  t h e  l a r g e s t  d e p r e c i a t i o n  deduc t ions  ' in t h e  e a r l y  y e a r s .  S ince  

d e p r e c i a t i o n  expenses reduce  p r o f i t s ,  b u t  do n o t  reduce cash f lows ,  e a r l y  

yea r  t a x e s  can be reduced by choosing t h e  method which r e s u l t s  i n  t h e  

l a r g e s t  d e p r e c i a t i o n .  O f  c o u r s e ,  t h e  deprec.i.nti.an avn i . l ah le  f o r  l a t e r  

y e a r s  w i l l  b e  p r o p o r t i o n a t e l y  reduced,  and hence l a t e r  'year  t a x e s  w i l l  be  
' 

l a r g e r  than i t  t h e  s t r a i g h t  l i n e  method had been e l e c t e d .  These l a t e r  y e a r  d i s -  

advantages  , a r e  more t h a n  o f f s e t  by t h e  e a r l y  recovery of p r o j e c t  expenses 

and c o n t r i b u t i o n  t o  e a r l y  p o s i t i v e  cash f low under t h e  sum of t h e . y e a r l s  

approach.  

Assuming a  f o r t y  y e a r  u s e f u l  l i f e ,  d e p r e c i a t i o n  e.xpenses u s i n g  t h e  sum 

of t h e  y e a r ' s  d i g i t s  method a r e  n e a r l y  twice  . t h o s e  t h ' a t , c o u l d  be  charged 

u s i n g  s t r a i g h t  l i n e  d e p r e c i a t i o n .  Assuming a  50% p e r s o n a l  t a x  b r a c k e t ,  

M r .  Gleeson would reduce t a x e s  by over  $8,000 i n  t h e  f i r s t  y e a r  by u s i n g  

t h e  sum of t h e  y e a r ' s  , d i g i t : s  , method. 



Ln a d d i t i o n ,  Mr. Gleeson w i l l  r c c c i v c  an  inves tment  tnx c r e d i t  of  

$.32;200 f o r  t h e  development of Goose River.. Acc.elerated d e p r e c i a t i o n  

and t h e  inves tment  t a x  c r e d i t  both  r e s u l t  i n  l a r g e r  i n i t i a l  cash  f lows 

.to .MHDC. (Th i s  f i n a n c i a l  a n a l y s i s  i s  summarized i n  t h e  c h a r t  on t h e  

fo l lowing  page. )  Each i.s c r u c i a l  t o  t h e  ' f e a s i b i l i t y  of t h i s  p r o j e c t .  

H. F inanc ing  

Although b r l e f l y  d i s c u s s e d  be fo re ,  t h e  t i n a n c i n g  of t h i s  p r o j e c t  has  

n o t  y e t  been complete ly  addressed.  I n  p a r t i c u l a r ,  t h e  requirements  f o r  

bank f i n a n c i n g  of t h e  p r o j e c t  have no t  been p r e v i o u s l y  t r e a t e d .  These 

requirements  a r e  d i s c u s s e d  below. 

Normally, a  bank r e q u i r e s  a  minimum of 50% e q u i t y  f i n a n c i n g  i n  t h e  

c o r p o r a t i o n  developing t h e  p r o j e c t .  A deb t  t o  e q u i t y  r a t i o  of one t o  

two is  p r e f e r r e d .  MIIDC, however, has 1itLl.e r q u l t y .  I n  a d d i t i o n ,  

any l o a n  t o  MHDC w i l l  be  r e p a i d  w i t h  t h e  revenues  from a  ve ry  smal l  number 

of p r o j e c t s .  Thus, any l o a n s  f o r  Goose River  can be cons ide red  p r o j e c t .  

f i n a n c i n g .  The repayment Of t h e  loan  w i l l  be dependent on t h e  s u c c e s s  

of t h e , p r o j e c t ,  no t  of t h e  l a r g e r  c o r p o r a t i o n .  A banker must look v e r y  

c l o s e l y  a t  t h e  p r o j e c t e d  revenues and expenses  f o r  t h e  p r o j e c t .  He/she 

m u s t ' b e  .doubly assurdd t h a t  axiy s t r e a m ' o f  revenue w i l l . c o v e r  deb t  s e r v i c e  

o v e r  t h e  I i f k  of any loan.  "So a s s u r e  c o n t i n u e d  deb t  payments, a  bank 

normally r e q u i r e s  t h a t  a proposed p r o j e c t  have a coverage r a t i o  of a t  

l e a s t  two. . ,That is,  revenues a v a i l a b l e  f o r  d e b t  s e r v i c e  must be a t  ' l e a s t  

twice  deb t  s e r v i c e  payments. 

However, i f  r e c e i p t  of revenues  , is  q u i t e ,  c e r t a i n ,  some o f .  t h e s e  r e q u i r e -  

ments may be waived. ' I f  t h e  fo l lowing  requirements  a r e  me.t, s m a l l  e q u i t y  

involvement and l e s s e r  coverage r a t i o s  would be  a ' c i ep tab le :  



Annual Operat ing 
Costs  

8  8  
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89 
Deprec ia t ion  

S a l e p r i c e  = 38.9 m i l l s / K W H  

SO 
Return on 

C a p i t a l  T o t a l  

$104,500 

88 
~ i f t ~  pe rcen t  (50%) d e b t ,  f i f  t y  pe rcen t  . (502) ,  equ i ty .  Recovery of f . u l l  deb t  c o s t  a t  t h i r t e e n  .- 

p e r c e n t  (13%) p e r  year .  
89 

S t r a i g h t  l i n e ,  40 y e a r ,  on $340,000. 
9  0 

Assuming a f i f t y  pe rcen t  (50%) t a x  r a t e  on t h e  f i f t , y  pe rcen t  (50%) e q u i t y  p o r t i o n ,  a n i  t h e  
r e t u r n s  desc r ibed  i n  f o o t n o t e  88. above. 51,,925 of ' o r i g i n a l  deprecia t ,ed  c o s t  p e r  annum. 



GOOSE RIVER FINANCIAL FEASIBILITY: SUMMARY . 

PRO FORMA 

9 2 
9 1 Opera t ing  

Revenues . Expenses 
Year (+> + (- > 

I 

93 94 
I n t e r e s t  ' .. ' Deprec ia t ion  

(- > (- 1 
I 

93 
I n t e r e s t  = 

i n t e r e s t  
p o r t i o n  o f , a  
15 y e a r ,  13% 
mortgage 

94 
Deprec ia t ion  - 

Sum. of t h e  Years 
D i g i t s  Wethod on 
$340,000 o r i g i n a l  
i n v e s t n e n t .  Over 
40 y e a r s  

,9 5 9 7 
Before Tax 96' A f t e r  Tax 

Prof i t  Taxes . P r o f i t  . (=) (- 1 (= > 
I I I 

95 9 6 
Revenues Before  t a x  

minus operat- ,prof i t  (..5) - 
ing  expenses investment ' 

minus i n t e r - '  t a x  c r e d i t  
es t minus 
deprecia-  
t i o n  

9 7 
'Before t a x  

prof i t  minus 
t a x e s  

I 



GOOSE RIVER FINANCIAL .FEASIBILITY :. SUMMARY (Cont inued)  

CASH. FLOW AN.4L'ISIS 

98 9 9 
I n t e r e s t  p lus .De-  e q u a l s  a n n u a l  paymen: on a 

p r e c i a t i o n - p l u s  a f t e r  $300,00,O, 1 5  y e a r  mortgage 
tax p r o f i t  , 

98 1 0 1  
Cash Flow 9 9 Cash Flow 

Befo re  Debt 100 A£ ter 
Debt S e r v i c e  S e r v i c e  Coverage Coverage Debt  Sekv ice  

Cash f low be fo re '  Cash Elow b e f o r e  d e b t  s e r v i c e  
d e b t  s e r v i c e ,  d e b t  set- d e z t  s e r v i c e  cove rage  1 
v i c e  coverage  

28,402 i 
29,616 

i 

73,950 

75,164 

. .  45,548 

45,548 

1 .62  
. . 

1 . 6 5  



1. A l i c e n s e  t o  produce energy a t  t h e  s i t e ; .  
2. An energy s a l e  . c o n t r a c t  t h a t -  p rov ides  f o r  minimum 

revenue payments r e g a r d l e s s  of o u t p u t ;  
3 .  .A f i x e d - p r i c e  t u r n  key c o n s t r u c t i o n  c o n t r a c t ;  
4 .  Water r i g h t s  t o  t h e  s i t e  over  t h e  l i c e n s e  p e r i o d ;  
5. U.S.G.S. h i s t o r i c a l  s t r eam flow d a t a ;  
6. A performance c o n t r a c t  on t u r b i n e  and g e n e r a t o r  

equipment ; and,  
7. Low p r o b a b i l i t y  of r e g u l a t o r y  i n t e r v e n t i o n .  

I f  t h e s e  requirements  can be  met,  a  bank would be w i l l i n g  t o  f i n a n c e  a 

v e r y  l a r g e  pe rcen tage  of any f a c i l i t y ,  even given a l.nw coverage r a t i o .  

M r .  Gleeson should  be  a b l e  t o  meet most of t h e s e  requirements  a t  Goose 

River .  A performance g u a r a n t e e ,  however, i s  u n l i k e l y  t o  be ob ta ined  i f  new- 

l y  des igned equipment is  used.  Th i s  would probably  not  p rec lude  the,  p o s s i b i l i t y  

of bank f i n a n c i n g  f o r  Goose River .  

M r .  Gleeson has  a t  l e a s t  one o t h e r  method of obtaining f inanc ing .  

MHDC could obca in  l i i l i i ted  p a r t n c r e  t o  deve'lnp t h e  p r o j e c t .  

A l i m i t e d  p a r t n e r  i s  u s u a l l y  a h igh income. ind iv idua1  w i t h  a r e l a t i v e -  

l y  h igh (50 t o  70 p e r c e n t )  marginal  t a x  b r a c k e t .  Th i s  person can use  t a x  

l o s s e s  and inves tment  t a x  c r e d i t s  from a  l i m i t e d  p a r t n e r s h i p  t o  s h e l t e r  in -  

come t h a t  would o t h e r w i s e  be  taxed.  Thus, t a x  l o s s e s  have a  r e a l  v a l u e  t o  a  

h igh t a x  b racke t  person.  I n  a d d i t i o n ,  she /he  would expec t  r e a l  cash  r e t u r n s  

o n . t h e  p r o j e c t  i n  l a t e r  yea r s .  Inves tments  i n  such p r o j e c t s  a r e  n o t  wi thou t  

r i s k .  .The e n t i r e  inves tment  i s  a t  r i s k .  I n  a d d i t i o n ,  i f  C11e v e n t u r e  f a i l s ,  

and the l i m i t e d  p a r t n e r  w r i t e s  o f f  h e r / h i s  inves tment ,  t h e  IRS may r e - e v a l u a t e  

any income s h e l t e r e d  and r e q u i r e  t a x e s  t o  be pa id  on t h i s  income. 
102 

Under Maine ' law,  l i m i t e d  p a r t n e r s h i p s  may under take  any l e g a l ' b u s i n e s s .  

102 
ME. REV. STAT. t i t .  31,  $ 153 (1965).  



The l i m i t e d  p a r t n e r ' s  maximum l i a b i l i t y  f o r  p a r t n e r s h i p  lo.,. ' s e s  is t h e  
103 

o r i g i r i a l  e q u i t y  i n v e s t m e n t .  Maine l l y d r u e l e c t - r i c  Development Corpora-  

t i o n  cou ld  s e r v e  a s  a general p a r t n e r  and s e l l  l i m i t e d  p a r t n e r s h i p s  t o  

a i d  i n  Goose R i v e r  f i n a n c i n g .  To s e r v e  a s  a  g e n e r a l  p a r t n e r  f o r  f e d e r a l  

t a x  p u r p o s c s ,  FIHDC must remain  t r u l y  l i a b l e  f o r  any o b l i g a t i o n s  of t h e  
104  

p a r t n e r s h i p .  To i n c u r  s u c h  l i a b i l i t y ,  MHDC must  own s u b s t a n t i a l  a s s e t s  

o u t s i d e  o f  i t s  g e n e r a l  p a r t n e r s h i p .  , MHDC's B a r k e r ' s  M i l . l l s  h y d r o e l e c t r i c  

deve lopment  c o n t r i b u t e s  s u c h  a  s u b s t a n t i a l  a s s e t .  

MHDC and limited p a r t n c r o  would agree on t h e  d i s b u r s e m e n t  of p r o j e c t  

c a s h  f l ows .  I n  a d d i t i o n  t o  a p o r t i o d  o f  p r o j e c t  c a s h  f i o w s ,  MHDC would . . 

l i k e l y  r e c e i v e  a.management f e e .  Fo r  t a x  p u r p o s e s ,  p r o f i t s  and l o 5 s e s  

would d i f f e r  from s u c h  c a s h  d i s b u r s e m e n t s .  Each p a r t n e r  would r e c o g n i z e  

t a x  p r o f i t s  and I .osses  i n  t h e  y e a r  r e p o r t e d  t o  t h e  I n t e r n a l  Revenue S e r v i c e  

and  e a c h  * l i m i t e d  p a r t n e r  r e c e i v e s  t ax  l o s s c s  i n  t i l t :  f o l l o w i ~ ~ g  p r o p o r t i o n :  . .  

c a p i t a l  a t  r i s k / t o t a l  c a p i t a l i z a t i o n .  

A s  described above ,  t h e  Goose Ri.ver p r o j e c t  i s  e x p e c t e d  t o  show a 

p r o f i t  f o r  t a x  p u r p o s e s  i n  e a c h  y e a r  o f  o p e r a t i o n .  Inves tmen t  t a x  c r e d i t s  

e l i m i n a t e  tax l i a b i l i t i e s  i n  t h e  p r o j e c t ' s  f i r s t  two y e a r s .  I f t h i r t y - f i v e  . 

p e r c e n t  (35%) e q u i t y  i s  i n v e s t e d  i n  Goose R i v e r ,  e a c h  l i m i t e d  p a r t n e r  c o u l d .  . 

y i e l d  a p o s t - t a x  i n t e r n a l  ra te  of  r e t u r n  of  up t o  t w e n t y ' p e r c e n t  (20%) on 

t h e  p r o j e c t .  Such a  y i e l d  would b e  q u i t e  a t t r a c t i v e  t o  i n v e s t o r s .  

B. J. DEFREN, PARTNERSHIP DESK BOOK, 90 1100-1104 (1978) .  The r ema inde r  
of t h i s  s e c t i o n  f o l l o w s  DeFren. 



WiIlC could ' i n c r e a s e  t h e  e q u i t y  i n v e s t e d  i n  t h e  p r o j e c t  s u b s t a n t i a l l y  

by s e l l i n g  l i m i t e d  p a r t n e r s h i p s .  The i n c r e a s e d  e q u i t y  inves tment  r e s u l t s  

i n  l a r g e r  c a s h  f lows a v a i l a b l e  . to  cover  deb t  s e r v i c e .  With i n c r e a s e d  +. 

coverage r a t i o s ,  a  bank wbuld be 'more l i k e l y  t o  f i n a n c e  the  remainder of 
. . 

t h e  p r o j e c t .  
.- 

The l i m i t e d ' p a r t n e r s h i p  i n c r e a s e s  t h e  l o a n ' s  s e c u r i t y  i n  one a d d i t i o n a l  

r e s p e c t .  I f  t h e  p r o j e c t  f a i l s ,  a  p o r t i o n  of any a c c e l e r a t e d  d e p r e c i a t i o n  - 
- .  

t aken  o r  inves tment  t a x  c r e d i t  used by a  l i m i t e d  p a r t n e r ,  may be re -eva lua ted  
. . 

a s  o.rdinary income' f o r  t a x  purposes.  The l i m i t e d  p a r t n e r  would pay o r d i n a r y  

income t a x e s  on t h i s  amount. Thus, t h e  l i m i t e d  p a r t n e r  may .be w i l l i n g  t o  

s u p p l y '  t h e  p a r t n e r s h i p  w i t h  addit ional . , : furrds t o  p reven t  i t  from f a i l i n g .  

Unl ike  Goose River ,  many p r o j e c t s  r e p o r t  t a x  l o s s e s  i n  t h e  e a r l y  y e a r s  
. . 

of g e n e r a t i o n .  The t a x  l o s s e s  r e s u l t  from t h e r u s e  of a c c e l e r a t e d  deprec ia -  
, . 

t i o n  ( d e p r e c i a t i o n  does no t  r e s u l t  i n , c a s h  payments) and from an expected 

i n c r e a s e  i n  t h e  f u t u r e  v a l u e  of  energy.  A t  t h e  same t.ime, r e a l  p o s i t i v e  

cash  f lows a r e  r ece ived  by t h e  deve.loper. 

A t a x  l o s s  r e p o r t e d  i n  t h e  e a r l y  y e a r s  of a development.may make such 

a  p r o ~ e c t  a t t r a c t i v e  t o  upper-income i n v e s t o r s .  These i n v e s t o r s  can p r o f i t -  

a b l y  use  t a x  l o s s e s  and inves tment  t a x  c r e d i t s  t o  reduce t h e i r  r e p o r t e d  

income and t a x e s  payab3.e: By b r i n g i n g  i n v e s t o r s  i n t o  t h e  p r o j e r . t ,  t h e  

deve loper  i n c r e a s e s  h i s  long-term cash  flow. For i n s t a n c e ,  t h e  f .ol lowing 

p r o j e c t  r e s u l t s . i n  t a x  l o s s e s ,  b u t  a  p o s i t i v e  cash  f low. Th i s  a n a l y s i s  

was.made assuming a  50% t a x  r a t e .  An 1 t e r i t i v e . p r o c e s s  w a s  used t o  f i n d  
. , 

t h e  r a t e  of  r e t u r n .  

Hydrovania P r o j e c t  

C a p i t a l  Investment 
Equi ty  
Debt 
Annual Debt S e r v i c e  

(15 yea r  13% mortgage o'f 
$1,550,000) 



Mydrovania P r o j e c t  (cont inued)  

F i r s t  Year Opera t ion  and Maintenance $ 95,460 ' 

F i r s t  Year D e p r e c i a t i o n  80,487 
' Revenues 331,200 

Tax Loss 44,077 
Investment Tax C r e d i t  " 106,465 
F i r s t  Year Net Cash Flow 405 

- 
T h e  dcve loper  can d e c r e a s e  t h e  deb t  f i n a n c i n g  and i n c r e a s e  e q u i t y  i n  

. . . . ,  

t h e  p r o j e c t  b y  s e l l i n g  l i m i t e d  p a r t n e r s h i p s .  Limited p a r t n e r s  r e c e i v e  

a  s h a r e  of  t a x  l o s s e s  and inves tment  t a x  c r e d i t s .  These l o s s e s  and c r e d i t s  
. . > 

may reduce  t h e  r e p o r t e d  p e r s o n a l  income,of a  l i m i t e d  p a r t n e r .  I f  a $200,000 

l i m i t e d  p a r t n e r s h i p  i n  Hydravania were o o l d ,  t h e  fu l lowing  p r o j e c t  p r o f i l e  

would r e s u l t :  

Hydrovania 

Investment Cost 
Equi ty  $ 

Debt 
Annual Debt S e r v i c e  
F i r s t  Year Opera t ion  and Maintenance 
F i r s t  Year Deprec ia t ion  
Revenues 
Tax Loss 
Tnvestment Tax Credi-t----- 
Net Cash Flow 

The l i m i t e d  p a r t n e r  w o u l d ' r e c e i v e  two-thi rds  of inv.estment t a x  c r e d i t s  

and 12% of  t a x . l o s s e s .  On t h i s  $200,000 i n v e s t m e n t ' h e  would r e c e i v e  $70,970 i n  

inves tment  t a x  c r e d i t s ,  $2,'525 i n  f i r s t  y e a r  ' t a x  l o s s e s  and some p a r t  o f '  

t h e  f i r s t  y e a r ' s  cash  f low. An i n d i v i d u a l  i n  a  50% t a x  b r a c k e t  could  

s h e l t e r  $144,465 'of  income i n  t h e  f i r s t  y e a r  of t h e  p r o j e c t  r e s u l t i n g  i n  

t a x  s a v i n g s  of $72,232. I n  a d d i t i o n ,  t h e  l i m i t e d  p a r t n e r  r e c e i v e s  some 

r e a l  cash  f low. 

The deve loper  has  s o l d  a  $200,000 e q u i t y  s h a r e  i n  t h e  p r o j e c t .  I n  

r e t u r n ,  . d e b t  f i n a n c i n g  can be more e a s i l y  ob ta ined  and t h e  deve loper  r e c e i v e s  

I 



l a r g e r  c a s h , f l o w .  While t a x  l o s s e s  and c r e d i t s  may n o t  d i r e c t l y  b e n e f i t  

t h e  de.veloper,  they can i n d i r e c t l y  i n c r e a s e  , h i s  r e t u r n  on t h e  p r o j e c t .  

I. Observa t ions  Regarding Economic Assessment 

Maine H y d r o e l e c t r i c  ~ e v e l o p m e n t  C o r p o r a t i o n ' s  major economic a s s e s s -  

ment d i f f i c u l t y  appears  t o  be a  r e s u l t .  of f i n a n c i n g  problems. 

G e n e r a l l y ,  f i n a n c i n g ' c o s t s ,  p a r t i c u l a r l y  i n t e r e s t  r a t e s ,  f o r  t h e  p t i -  

v a t e  deve loper  a r e  h i g h e r  than  t h o s e  encountered by a  l a r g e  c o r p o r a t i o n  o r  

p u b l i c ' u t i l i t y .  The 1 a t t e r . e n t i t i e s  have r e c o u r s e  t o  bond markets ,  whi le  

t h e  s m a l l  p r . iva te  developer  must borrow from f i n a n c i a l  ' i n s t i t u t i o n s .  . T y p i c a l -  

l y ,  t h e  c o s t ' o f  t h i s  c a p i t a l  from banks is  more c o s t l y .  

The r i s k  of t h e  Goose River p r o j e c t  i s  s u b s t a n t i a l l y  reduced by t h e  

minimum 'payment ,p rov i s ion  i n  t h e  market ing c o n t r a c t .  These revenues  a r e ,  

however, s l i g h t l y  j eopard ized  by t h e ' u s e  of newly des igned t u r b i n e s . .  Use 

of t h e s e  t u r b i n e s  i n c r e a s e s  t h e  r i s k  of t h e  p r o j e c t .  To o f f s e t  t h i s  in-  

. c reased  r i s k ,  a  bank would l i k e l y  demand more e q u i t y  ' f i n a n c i n g  i n  t h e  Goose 

River  development o r  b u s i n e s s  i n t e r r u p t i o n  insurance .  

MHDC could r a i s e  t h i s  e q u i t y  by s e l l i n g  s h a r e s  i n  t h e  p r o j e c t  t o  

l i m i t e d  p a r t n e r s .  A l a r g e  r e t u r n  would be provided t o  t h e s e  i n v e s t o r s ,  

w h i l e  MHDC's r e t u r n  from t h e  p r o j e c t  might. he  reduced. '  The foregone r e t u r n  

t o  MHDC may be necessa ry  t o  f i n a n c e  and complete t h e  p r o j e c t .  



V I I I .  CONCLUSIONS AND RECOMMENDATIONS 

This  p a r t  of t h e  s tudy  p r e s e n t s  recommendations f o r  p o l i c y  makers bascd 

upon the  e x p e r i e n c e  of MHDC a t  i t s  Goose River  p r h j ~ r t .  These recommcndntionv 

a r e  made 'wi th  two o b j e c t i v e s  i n  mind: t o  g e n e r a l l y  promote t h e  development of, 

s m a l l  s c a l c  h y d r o e l e c t r i c  f a c i l i t i e s ,  and t o  f a c i l i t a t e  t h a t  d~.velopment by 

enhancing the  a b i l i t y  05 p r i v a t e  deve lopers  t o  b r i n g  such p r o j e c t s  on l i n e .  

A. PURPA Recommendations 

A s  d i s c u s s & d  above, t h i s  s t u d y  h i g h l i g h t s  two d i f f i c u l t i e s  i n h e r e n t  

i n  PUWA; t h e  " f inanc ing  flaw" and  t h e  inc rementa l  c o s t  t ime frame. The 

fo l lowing  p e c t i o n s  p r e s e n t  proposed remedies t o  t h e s e  problems. 

1. The "Financing Flaw" 

PURPA h a s  guaranteed t h e  s m a l l  p r o j e c t  developer  a  market f o r  

energy produced f r o n  a  s m a l l  dam. A p r i v a t e  deve loper ,  however, needs 

t h e  a d d i t i o n a l  advantage of a  manda'te t o  c o n t r a c t  a t  a  s p e c i . f i c  p o i n t  

i n  t i m e ,  s i n c e  i t  i s  d i f f i c u l t  t o  o b t a i n  bank f i n a n c i n g  wi thou t  t h e  

s e c u r i t y  of a  f i r m  c o n t r a c t .  While a number 'of c 0 r r e c t i . v ~  mPa.silres 

would s u f f i c e ,  t h e  s i m p l e s t  approach would be  t o  g e t  t h e  FERC t o  

promulgate  a  r e g u l a t i o n  under PURPA t o  accomplish t h a t  end. The 

language of such a  r e g u l a t i o n  m u s t . s t r i k e  a  ba lance  between t h e  

s e l l e r ' s  need f o r  a  c o n t r a c t  and t h e  purchasing p u b l i c  u t i l i t y ' s  

need t o  p r e s e r v e  t h e  . i n t e g r . i t y  of i t s  f u t u r e  p lanning. '  S p e c i f i c a l l y  , 

t h e  p u b l i c  u t i l i t y  should  n o t  be  f o r c e d  t o  c o n t r a c t  w i t h  t h e  deve loper  

a t  a  p o i n t  i n  t i m e  when t h e  p r o j e c t ' s  f u t u r e  appears  u n c e r t a i n .  Thus, 

s e l e c t i o n  of t h e  p o i n t  i n  t ime a t  which t h e  o f f e r  t o  c o n t r a c t  must 

b e  made should  seek  t o  minimize t h e  r i s k  assoc ' ia ted  with any p r o j e c t .  

For example, t h e  o f f e r  t o  c o n t r a c t  could be  r e q u i r e d  no l a t e r  than  t h e  

p o i n t  a t  which t h e  deve loper  has  been l i c e n s e d  by t h e  FERC. 



2 .  The Incrementa l  Cost Time Frame 

The i s s u e  h e r e  i s  whether p r o j e c t  l i f e ,  t h e  p r o j e c t ' s  f i r s t  

yea r  of o p e r a t i o n ,  o r  some o t h e r  pe r iod  should  be t h e  t ime frame 

used f o r  purposes  of determining t h e  inc rementa l  c o s t  p r i c e .  The 

Federa l  PURPA i s  s i l e n t  on t h e  s u b j e c t ,  w h i l e  t h e  Maine mini-PURF'A 

uses  p r o j e c t  l i f e  a s  t h e  measuring frame. The d i s t i n c t i o n  is  important  

because a  p r o j e c t  l i f e  t ime frame permi t s  t h e  u s e  of a  " f u t u r e s .  con- 

t r a c t . "  Such c o n t r a c t s  a r e  c l e a r l y  a n  i n c e n t i v e  t o  t h e  p r i v a t e  de- 

velo.per,  s i n c e  they  enab le  development of p r o j e c t s  which might no t  

be  v i a b l e  i n  t h e  e a r l y  s t a g e s ,  bu t  which may b e  q u i t e  v i a b l e  i n  t h e  

long-run. The a b i l i t y  t o  a c q u i r e  a  f u t u r e s  type  c o n t r a c t  i s  a  su f -  

f i c i e n t l y  important  i n c e n t i v e  t o  p r i v a t e  deve lopers  t o  war ran t  a r u l e -  

making under PURPA t o  c l e a r l y  e s t a b l i s h  t h a t  inc rementa l  c o s t  p r i c e  

may be  measured over  t h e  l i f e  of t h e  p r o j e c t .  

B. S t a t e  Recommendat i o n s  

A t  t h e  s t a t e  l e v e l ,  t h e  p r i v a t e  d e v e l o p e r ' s  conc.erns c e n t e r  on t h e  

l i c e n s i n g  p r o c e s s ,  i n t e r p r e t a t i o n  of s t a t e  s t a t u t e s ,  and t h e  i n t e r f a c e  of 

t h e  p o l i t i c a l  p rocess  i n  developing h y d r o e l e c t r 2 c  power. Remedies t o  t h e  

p o l i t i c a l  p rocess  a r e  o u t s i d e  t h e  scope. of t h i s  s tudy .  The fo l lowing  

s u g g e s t i o n s  a r e  o f f e r e d  as remedies f o r  r e g u l a t o r y  and s t a t u t o r y  d i f f i c u l -  

t i e s  : 

1. I, i c  ens  i n g  

Maine has  adopted a  one-stop l i c e n s i n g  system. Thc p r i v a t e  de- 

v e l o p e r  p a r t i c u l a r l y  b e n e f i t s  from one-stop l i c e n s i n g ,  because  t h e  

r e g u l a t o r y  p rocess  i s  most d i f f i c u l t  f o r  t h i s  t y p e  of developer .  It 

i s  t h e  p r i v a t e  deve loper  who i s  u s u a l l y  t h e  most t h i n l y  c a p i t a l i z e d ,  

1 



and t h e  l e a s t  knowledgeab.le about  t h e  system. A one-stop p r o c e s s ,  

i n  d i r e c . t i n g  t h i s  dc!veloper t o  a  c e n t r a l  agency,  reduces  sear.ch 
. . 

c'o'sts, and p r o v i d e s  t h e  deveJ-oper w i t h  an  o p p o r t u n i t y  t o  become 

f a m i l i a r  w i t h  t h e  r e g u l a t o r y  requirements .  . . 

The Maine one-stop p r o c e s s ,  however, has  c e r t a i n  a s p e c t s  which 

should  be modif ied  t o  i n c r e a s e  i t s  e f f e c t i v e n e s s .  F i r s t ,  t h e  A c t ' s  

requirement  t o  c o n s i d e r  energy v a l u e s  and environmental  v a l u e s  i n .  

t h e  l i c e n s i n g  d e c i s i o n  should  be implemented on ly  wi th  n c o n s i d e r a t i o n  

of a l l  r e l e v a n t  f a c t o r s .  I n  a d d i t i o n  t o  r ep lacement 'o f  f o s s i l  f u e l ,  

t h e s e  facevss  shotild i n c l u d e :  t h e  v a l u e  of us ing  a renewable erlergy 

s o u r c e ,  t h e  d iminu t ion  of a i r  p o l l u t i o n  which would r e s u l t  from 

' r e p l a c i n g  f o s s i l  f u e l  g e n e r a t i o n ,  and t h e  r e d u c t i o n  i n  a c i d - r a i n  

Chat may occur  a s  t h e  o p e r a t i o n  of f o s s i l  f u e l  p l a n t s  is  p ropor t ion-  

a t e l y  dec reased .  
. . 

A second recvnnnendation i s  t h a t  t h e  v a l u a t i o n  of energy and en- 

v i ronmenta l  f a c t o r s  b e  done w i t h  a  common denominator,  or .  a t  l e a s t  

w i t h  a n  u p f r o n t  o r d e r i n g  of pol icy '  p r i o r i t i e s .  Then, u n l i k e  v a l u e s  

could  b e  reduced t o  economic terms and analyzed w i t h  c o s t  b e n e f i t  

p r i n c i p l e s ,  o r  t h e  devel.opment could  b e  analyzed i n  t e r m s  of i t s  
, 

l i k e l i h o o d  o f  ach iev ing  t h e  v a l u e  o r d e r i n g  a s s i g n e d . b y  t h e  p o l i c y .  

makers. 

E i t h e r ' a p p r o a c h  would f o s t e r  a  l i c e n s i n g  d e c i s i o n  t h a t  was opt imal-  

l y  c o n s i s t e n t  w i t 1 1  tlie l e g i s l a t u r e '  s d e t e r m i n a t i o n  of t h e  a p p r o p r i a t e  

cnergy and environmental  p o l i c y  mix, and y i e l d  a p roccss  t h a t  a s s i s t s  

a p o t e n t i a l  . deve loper1  s assessment  of whether .  . t o  p;rsue a p a r t i c u l a r  

hydro p r o j e c t .  The r e d u c t i o n  i n  u n c e r t a i n t y  a l o n e  should  promote de- 
. . 

velopment. 



Fina l , ly ,  Maine must amend i t s  one-stop law t o  make i t  t r u l y  

one-stop. A l l  major agenc ies  invo lved  i n  h y d r o e l e c t r i c  r e g u l a t i o n  

must b e  inc luded .  I n  a d d i t i o n ,  t h e  j u r i s d i c t i o n a l  t r i g g e r  should  

no t  be t h e  s t a t u s  of t h e  p r o j e c t  under o t h e r  s t a t e  laws,  b u t  r a t h e r  

t h e  b roader  j u r i s d i c t i o n a l  scope of a n  " e x i s t i n g  dam." 

, 2. M i l l A c t s  

I n  s p i t e ,  of t h e i r  p o l i t i c a l l y  v o l a t i l e  n a t u r e ,  s t a t e  M i l l  Acts  
. , . . . . 

should  be  r e t a i n e d  i n  t h e i r  p r e s e n t  form. Exposing t h e s e  a c t s  t o  

l e g i s l a t i v e  d e b a t e  could l e a d  t o  an  u n d e s i r a b l e  amendment o r  r e p e a l  

of what i s  c l e a r l y  a  developmental  i n c e n t i v e .  

Repeal  of t h e  M i l l  Act would f o r c e .  thk  deve loper  t o  seek  a l t e r n a -  
: 

t i v e  methods of accompl ishing l and  a c q u i s i t i o n ,  which a s  d i s c u s s e d  

below, may i n h i b i t  hydro development. Genera l ly ,  t h e  deve loper  h a s  

t h r e e  such a l t e r n a t i v e s .  

F i r s t ,  t h e  deve loper  may a c q u i r e  a  power of eminent domain from 
. , .  

t h e  FERC pursuan t  t o  a  p r o v i s i o n  of t h e  F e d e r a l  Power Act. However, 

such a  g r a n t  of power i s  r a r e  i n  p r a c t i c e  because  i t s  use  p r e s e n t s  

problems f o r  f e d e r a l - s t a t e  r e l a t i o n s .  The u s e  of f e d e r a 1 , e m i n e n t  do- 

main power might a l s o .  an tagon ize  l o c a l  r e s i d e n t s  and r e g u l a t o r s , .  
. I .  

Another a l t e r n a t i v e  is  f o r  t h e  p r i v a t e  developer  t o  become es- 

t a b l i s h e d  a s  a  p u b l i c  u t i l i t y .  T h i s  would permit  t h e  deve loper  t o  
, . 

u t i l i z e  t h e  s t a t e - g r a n t e d  r i g h t  of eminent domain. P u b l i c  u t i l i t y  
. . 

s t a t u s  i s  n o t ,  however, a n  a t t r a c t i v e  a l t c r n o t i v c  s i n c e  i t  would 

d e p r i v e  t h e  p r i v a t e  deve loper  of t h e  b e n e f i t s  of PURPA, a s ' w e l l  a s  

expose t h e  smal l  producer t o  t h e  f u l l  r e g u l a t o r y  compliance burdens 

of t h e  s t a t e ' p u b l i c  u t i l i t y  r e g u l a t o r y  system. 



F i n a l l y ,  t h e  p r i v a t e  deve loper  could n e g o t i a t e  f o r  t h e  purchase  

of t h e  l and .  T h i s  appears  t o  be  t h e  d e v e l o p e r ' s  most v i a b l e  a l t e r n a -  

t i v e ,  b u t  .is c e r t a i n l y  not problem-free.  I n  a d d i t i o n  t o  shou lde r ing  

t h e  f  lnanci.al. burden of a n  a d d i t i o n a l  land purchase  a t  market p r i c e ,  

t h e  developer  must contend w i t h  t h o s e  landowners who do n o t  wish t o  

. . 
s e l l  t h e i r  l a n d .  Without r e c o u r s e  t o  t h e  eminent domain powers , 

mentioned above, t h e  deve loper  could  be faced  wi th  hold-outs  who 

could e f f e c t i v e l y  k i l l  t h e  p r o j e c t .  

3 .  T,ake Leve l s  

Lake l e v e l  f l u c e u a t i o n  i s  no t  a  problem unique t o  t h i s  s t u d y ;  

it  i s  a  s o u r c e  of c o n f l i c t  whenever h y d r o e l k c t r i c i t p  is  genera ted  on 

. 8 

l a k e s  valued ' f o r  o t h e r  uses .  For t h e  purpose  of t h i s  s t u d y ,  t h e  i.ssiie. 

i n v o l v e s  how t o  r e s o l v e  t h e  problem, and t h e  cho ice  a s  t o  which e n t i t y  

should  b e  t h e  d e c i s i o n  maker. A number of a l t e r n a t i v e s  a r e  a v a i l a b l e .  

F i r s t ,  t h e  c u r r e n t  d e c i s i o n  maker i s  t h e  j u d i c i a l  system j.n its 
C . '  

c o n s t r u c t i o n  of t h e  r e a s o n a b l e  use  d o c t r i n e .  Thks p rocess  i.s sound 

because t h e  d o c t r i n e  i t  employs is  a  f l e x i b l k  one, conducive t o  a 

d e c i s i o n - o f  what i s  reasonab le  on a  case-by-case b a s i s .  The case-by- 

c a s e  a n a l y s i s  is a p p r o p r i a t e  because  t h e  f l u c t u a t i o n  i s s u e  w i l l  most 

o f t e n  be s i t e  s p e c i f i c .  The primary drawbacks t o  t h e  u s e  of t h e  

j u d i c i a l  system by t h e  p r iva te - .deve loper  a r e ' i t s  complexity and c o s t s .  

  he second a l t e r n a t i v e  i n v o l v e s  s t a t u t o r y  modific.at i .on.of t h e  

Neglected Dams Act t o  pe'rmir, t h e  r , egu la t ion  of l a k e s  impounded by 

h y d r o e l e c t r i c  dams. The b e n e f i t s  of t h i s  p rocess  a r e :  t h e  a v a i l a b i l i t y  

of agency e x p e r t i s e  i n  t h e  . s e t t i n g  of l a k e  l e v e l s ,  t h e  f l e x i b i l i t y  of 
4 

z-, 

a case-by-case hear, ing and d e t c r m i n a t i o n ,  and t h e  r e l a t i v e l y  l o w  cost  
" 

a s  compared w i t h  t h e  j u d i c i a l  system. However, t h i s  system is  no t  



d e s i r a b l e  f o r  two reasons .  

F i r s t ,  t h e  a d m i n i s t e r i n g  agency,  t h e  S o i l  and,Water  Conserva- 

t i o n  Commission, c l a ims  t h a t  i t s  r e g u l a t i o n  of l a k e  l e v e l s  on t h o s e  

wa te r  bod ies  n o t  impounded by h y d r o e l e c t r i c  dams p r e s e n t s  a  burden,  

and g e n e r a t e s  such con t roversy  t h a t  they  do no t  wish t o . h a v e  t h e i r  

j u r i s d i c t i o n  i n c r e a s e d  t o  i n c l u d e  even.more v o l a t i l e  s u b j e c t s .  

Second, p a r t i e s  a r e . g e n e r a l l y  d i s s a t i s f i e d  w i t h  t h e  outcome. of l a k e  

level h e a r i n g s  and some may take r e c o u r s e  t o  modes of express ion  of 

4 

a 'more  v i o l e n t  n a t u r e  (e .g . ,  t h e  f ire-bombing of M r .  Gleeson 's '  dam). 

To p rov ide  a  workable s o l u t i o n ,  t h e  d e c i s i o n  making p rocess  must be  

pe rce ived  a s  l e g i t i m a t e  by t h e  p u b l i c  and a f f e c t e d  p r o p e r t y  owners. 

T h i s  concern f o r . t h e  l e g i t i m a c y  of t h e  p r o c e s s  i n t r o d u c e s  t h e  

t h i r d  d e c i s i o n  making p r o c e s s ,  environmental  media t ion.  T h i s  was t h e  

p rocess  u t i l i z e d  a t  Goose River .  

G e n e r a l l . ~ ,  a  p r i v a t e  deve loper  f a v o r s  t h e  media t ion p r o c e s s  

s i n c e  i t  i s  l e s s  c o s t l y  and complex than  a  j u d i c i a l  o r  admin i s t ra -  
. ! 

t i v e  p rocess .  I t  has  t h e  a d d i t i o n a l  b e n e f i t  of decision-making by 

those  pe r sons  most invo lved ,  and 'most  knowledgeable on t h e  p a r t i c u l a r  

s u b j e c t .  Th i s  may b e ' c o n t r a s t e d  t o  t h e  j u d i c i a l  system, where t h e  

d e c i s i o n  maker may have ' l i t t l e  e x p e r t i s e '  i n  t h e  a r e a  o f .  i n q u i r y .  
I 

F i n a l l y ,  i t  i s  more l i k e l y  t o  y i e l d  a d e c i s i o n  t h a t ,  i s  pe rce ived  ' a s  

r e s p o n s i v e  and f a i r .  The p r o c e s s  t a k e s  p l a c e  a t  t h e  l o c a l  l e v e l ,  and 
. . 

invo lves  t h e  se lec tmen  and towns people ;  i t  i s  not  t h e  r e s u l t  of a  

l e g a l  b a t t l e  waged by opposing counse l  o r  t h e  product u f  ascncy d i s -  . 

c r e t i o n .  

. Environmental  med ia t ion  would seem t o  be t h e . f a v o r e d  p rocess .  
, 

Hence, i t  is  suggested t h a t  a n  in fo rmal  meet ing be r e q u i r e d  t o  determine 



whether a  problem c a n  be solved by environmental  med ia t ion  p r i o r  

t o  fo rmal  i n t e r v e n t i o n  o r  c o u r t  a c t i o n .  Only upon a  n e g a t i v e  determin- 

a t i o n ,  o r  f a i l u r e  of t h e  media t ion  p r o c e s s ,  should  t h e  o t h e r  p r o c e s s e s  

be  invoked. 

. 4. The Fuel  C l a u s e  

~ y d r o e ' l e c t r i c  power purchased from t h e  s m a l l  producer by ' the  

p u b l i c  u t i l i t y  shn111r-l he  ~ ~ l s c ~ p f i b l c  t o  p a s s - L I I L V U ~ I I  111 a Y"ei ad- 

jus tment  c l a u s e .  Tills: car1 he RPrnmplished by o r u l c m n k i l ~ ~  ullclrr 

PUWA s t a t i n g  t h a t  i n  those  s t a t e s  which have f u e l  adjus tment  c l a u s e s ,  

t h e  c.ost of power purchases  from s m a l l  power p roducers ,  o r  at. 3.east 

a  sum e q u a l  t o  t h e  f u e l  saved by such purchases ,  should  be  passed- 

through. It  is impor tan t  t o  n o t e  t h a t  a t  i t s  nex t  r a t e  hear ing, .  t h e  

u t i l i t y  can move t o  i n c l u d e  t h e s e  f u e l  c o s t s  i n  i t s .  base  r a t e .  Thus, 

pass-through p r i o r  t o  t h a t  t ime  a l lows  t h e  u t i l i t y  t o  avoid  l o s i n g  

t h e  amount which i t  would spend f o r  the. purchase  of smal l  hydropower 

between t e s t  years. '  I n  terms o f ,  t h e  u t i l i t y ' s  t o t a l  e x p e n d i t u r e s ,  

and i n  terms of r e t a i l  e l e c t r i c  r a t e s ,  t h i s  r e p r e s e n t s  a s m a l l  sum. 

P e r m i t t i n g  t h e  pass-through, however, , s u b s t a n t i a l l y  reduces  t h e  pur- 

c h a s i n g  u t i l i t y ' " s  i n c e n t i v e s  and o p p o r t u n i t i e s  t o  r e f  u s e  o r  d e l a y  

purchas ing  t h e  power of t h e  p r i v a t e  deve loper  and a p p r e c i a b l y  enhances 

t h e  p r i v a t e  d e v e l o p e r ' s  f i n a n c i n g  a b i l i t y .  

5. S t a t u t o r y  Exemptions 

The deve loper l . s  u s e  of t h e  many s t a t u t o r y  exemptions t o  avoid  t h e  

s t a t e  r e g u l a t o r y  p r o c e s s  i n d i c a t e s  t h a t  t h e  system i g n o r e s  r e a l '  regu- 

i a t o r y  c o s t s .  . A scheme which encourages o r  i n v i t e s  deve lopers  t o  avoid  

t h e  r e g u l a t o r y  system p r e s e n t s  a t  least two d i f f i c u l t i e s .  F i r s t ,  i t  

idAy i e i i d 8 t b  t h e  s e l e c t i o n  of s i t e s  p r i m a r i l y  . f o r  t h e i r  a d a p t a b i l i t y  t o  
< .  



r e g u l a t o r y  c i rcumvent ion,  r a t t l e r  than  t h e i r  s u i t a b i 1 . i . t ~  a s  power 

s o u r c e s .  Second, t h e  f a c t  t h a t  t h e s e  s i t e s  a r e  o u t s i d e  s t a t e  regu- 

l a t o r y  j u r i s d i c t i o n  may c r e a t e  a n  unfavorab le  p o l i t i c a l  c l i m a t e  

f o r  s m a l l  deve lopers  o r  a  s p e c i f i c  p r o j e c t .  

A ba lance  must be  s t r u c k  t o  accommodate t h e  v a r i o u s  competing 

i n t e r e s t s  irlvolved i n  t h e  d'evclopment of h y d r n e l e c t r i c i t y .  Thus, 

c t s t e s  sihol.ll.rl examine t h e i r  r e g u l a t o r y  systems t o  i n s u r e  t h a t  ex- 

c e p t i o n s  a r e  r a t i o n a l ,  necessa ry ,  and c o n s i s t e n t  w i t h  t h e  purposes  

behind t h e  r e g u l a t i o n .  Regula tory  j u r i s d i c t i o n  should be  t h e  product  

of reasoned c h o i c e ,  no t  i n e r t i a  o r  a c c i d e n t .  To t h e  e x t e n t  t h a t  

t h e  exemptions i n  q u e s t i o n  a r e  in tended  t o  promote hydro development, 

s t a t e s  can ach ieve  a  more g e n e r a l l y  a p p l i c a b l e  r .eduction i n  r e g u l a t o r y  

d e l a y  and o t h e r  c o s t s  on a n  across-the-board b a s i s  w i t h ' t h e  u s e  of  

complete one-stop l i c e n s i n g  systems.  T h i s  would seem p r e f e r a b l e . t o  

a  p iecemeal  system of exemptions. 

C .  F i n a n c i a l  Recommendations 

1. Limited P a r t n e r s h i p  

Acce le ra ted  d e p r e c i a t i o n  and inves tment  t a x  c r e d i t s  enhance t h e  

v a l u e  of l i m i t e d  p a r t n e r s h i p s  i n  h y d r o e l e c t r i c  developments. These 

t a x  b e n e f i t s  may e n a b l e  a deve loper  t o  s e l l  t h e s e  p a r t n e r s h i p s  i n  

a  marginal  f e a s i b i l i t y  o r  f i n a n c i n g  s i t u a t i o n .  The s a l e  of t h e s e  

par tnershYps then  makes deb t  f i n a n c i n g  e a s i e r  and may i n c r e a s e  t h e  

d e v e l o p e r ' s  r e t u r n  on th.e p r o j e c t .  

2. 1)evelopcrs1 I n c e n t i v e  

P r i v a t e  deve lopers  pay h igher  i n t e r e s t  r a t e s  and must repay deb t  

p r i n c i p a l  over  s h o r t e r  p e r i o d s .  Although they i n c u r  h igher  f i n a n c i n g  



c o s t s ,  p r i v a t e  deve lopers  have been ab le  t o  success full^ develop 

s m a l l  h y d r o e l e c t r i c  p r o j e c t s .  These e n t r e p r e n e u r s  have found more 

economic s i t e s ,  and have s u b s t a n t i a l l y  reduced l i c e n s i n g  and develop- 

ment c o s t s  of t h e s e  s i t e s .  The p r o f i t  i n c e n t i v e  t o  t h e  e n t r e p r e n e u r  

must not  b e  under ra ted  a s  a  s t i m u l u s  t o  s m a l l  s c a l e  h y d r o e l e c t r i c  

development. 
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