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. . INTRODUCTION 

a Thi s  r e p o r t  p r e s e n t s  a  p re l iminary  a n a l y s i s  of t h e  l e g a l  o b s t a c l e s  and 

1 
{ i n c e n t i v e s  t o  t h e  development of t h e  low-head h y d r o e l e c t r i c  p o t e n t i a l  of t h e  

0 2 
n ine t een  Nor theas t e rn  United S t a t e s .  The in tended  s u b j e c t  m a t t e r s  of t h e  re -  

. p o r t  a r e  t h e  s t a t u t e s  and c a s e  laws of t h e  n i n e t e e n  s t a t e s  and t h e  F e d e r a l  

Government which a f f e c t  deve lope r s  of s h a l l  dams. However, a s  t h e  r e a d e r  w i l l  

- 
soon r e a l i z e ,  t h e  a c t u a l  s u b j e c t  m a t t e r s  of  t h i s  r e p o r t  a r e  t h e  l e g a l  uncer ta in-  

t y  which c o n f r o n t s  t h e  deve loper  of sma l l  dams and t h e  r e g u l a t o r y  burden t o  

which t h e  deve loper  may b e  sub jec t ed  once t h e  u n c e r t a i n t y  i s  r e so lved .  

The r e a d e r  should n o t e  w e l l  t h e  p re l imina ry  n a t u r e  of t h i s  r e p o r t .  Our 

. o b j e c t i v e  has  been t o  l o c a t e  and d e s c r i b e  t h e  laws and d o c t r i n e s  which d i r e c t l y  

o r ' i n d i r e c t l y  a f f e c t  deve lope r s  of sma l l  dams. More d e f i n i t i v e  a n a l y s i s  of t he  . ,  

r e g u l a t o r y  scheme of each  of t h e  n ine t een  s u b j e c t  s t a t e s  and of each r e l e v a n t  

Fede ra l  agency . w i l l  b e  produced i n  t h e  coming months. The r e p o r t  r eaches  no 

. f i n a l  conc lus ion  concern ing  t h e  n a t u r e  o r  impact of any p a r t i c u l a r  law o r  

f 
d o c t r i n e  on t h e  deve lope r  of sma l l  dams. Any such conc lus ions  awa i t  f u r t h e r  

a n a l y s i s  and t h e  c o n t r i b u t i o n  of energy producers ,  p u b l i c  o f f i c i a l s ,  energy 

u s e r s  and energy r e g u l a t o r s  t o  t h e  e v a l u a t i v e  phases  of t h i s  p r o j e c t .  

For e a s e  of a n a l y s i s ,  t h e  myth ica l  S t a t e  of Hydrovania i s  desc r ibed  and 

i t s  r e g u l a t o r y  and l e g a l  systems analyzed.  Hydrovania r e p r e s e n t s  no p a r t i c u l a r  

s t a t e  of t h e  n i n e t e e n  under  s tudy.  It does ,  however, r e p r e s e n t  many of t h e  

1 
For t h e  purposes  of t h i s  s t udy ,  a  sma l l  dam, o r  low-head h y d r o e l e c t r i c  

p r o j e c t ,  is any dam w i t h  a  h y d r a u l i c  head of l e s s  than one hundred (100) f e e t  
o r  a  c a p a c i t y  of less than  twenty-five (25)  megawatts. 

2 
The S t a t e s  a r e  Maine, New Hampshire, Vermont, Massachuse t t s ,  Rhode I s l a n d ,  

Connec t icu t ,  New York, N e w  J e r s e y ,  Pennsylvania ,  Ohio, Ind i ana ,  Michigan, 
I l l i n o i s ,  Wisconsin,  Kentucky, Maryland, Delaware, V i r g i n i a  and West V i rg in i a .  



. -common f e a t u r e s  of a l l  the  s t a t e s  under s tudy.  I n  many respects  the  similarities 

of the  n ineteen s t a t e s ,  p a r t i c u l a r l y  with r e spec t  t o  energy indust ry  s t r u c t u r e ,  

dependence on o i l  imported from o u t s i d e  t h e  s t a t e ,  e l e c t r i c  energy c o s t s  and .. 
l e g a l  and regula tory  systems, a r e  remarkable.' This  commonality l e a d s  t o  t h e  ' 

0 

concl'usion t h a t  r eg iona l  approaches and s o l u t i o n s  t o  t h e  problem of inc reas ing  

t h e  r a t e  of development of smal l  dams w i l l . h a v e  some measure of success and, 

perhaps more importantly, experiments i n  one s t a t e  w i l l  bear u s e f u l  information 

f o r  a c t i v i t i e s  i n  another  s t a t e . ,  

This  r epor t  does - not examine i n s t i t u t i o n a l  o b s t a c l e s  and incent ives  t o  t h e  

development of smal l  s c a l e  dams. S i g n i f i c a n t  among i n s t i t u t i o n a l  problems . to  

be addressed a r e  impacts of the..development o f  smal l  s c a l e  dams on e x i s t i n g  

e l e c t r i c  t ransmission and d i s t r i b u t i o n  networks, genera t ing  reserves  of pub l i c  

.; u t i l i t i e s  and e l e c t r i c  system r e l i a b i l i t y .  Access t o  c a p i t a l  and c a p i t a l  markets 

by developers of small dams and r e l a t i o n s h i p s  between dam owners a n d , r i p a r i a n  

. owners, e s p e c i a l l y  r e c r e a t i o n a l  l ake  f r o n t . p r o p e r t y  owners, must a l s o  be explored. 

~ h e s e  problems and r e l a t i o n s h i p s  w i l l  be examined i n  subsequent r e p o r t s  and w i l l  

be based, i n  p a r t ,  on f i e l d  research  and economic analyses.  



11. THE STATE OF HYDROVANIA 

The S t a t e  o f  ~ ~ d r o v a n i a l  is  a  m y t h i c a l  s t a t e .  I t  h a s  been chosen  t o  r e p r e -  

s e n t  c h a r a c t e r i s t i c k  and l e g a l  and r e g u l a t o r y  sys tems  more o r  less t y p i c a l  of  

' t h e  n i n e t e e n  s t a t e s  under  s t u d y .  The f e a t u r e s  d e s c r i b e d  f o r  Hydrovanin i n  t h i s  

r e p o r t  are n o t  a l l  t h e  r e l e v a n t  f e a t u r e s  o f  a  p a r t i c u l a r  s t a t e  u n d e r  s t u d y ,  b u t  

they  shou ld  b e  r e p r e s e n t a t i v e  enough o f  many i m p o r t a n t  f e a t u r e s  o f  a l l  n i n e t e e n  

s t a t e s  t o  g i v e  t h e  r e a d e r  i n s i g h t s  i n t o  l e g a l  and i n s t i t u t i o n a l  c o n s t r a i n t s  con- 

f r o n t e d  by s m a l l  dam development.  

A. PHYSICAL, DEMOGRAPHIC AND ECONOMIC CHAUCTERISTICS 

Hydrovania  is l o c a t e d  i n  t h e  n o r t h e a s t  q u a d r a n t  o f  t h e  Un'ited 

S t a t e s  and h a s  a  p o p u l a t i o n  o f  some 5 ,718,000 p e o p l e  ( t h e  a v c r a g c  

p o p u l a t i o n  of  t h e  n i n e t e e n  (19) s t a t e  r e g i o n  a s  of  1975,  S t a t i s t i c a l  

A b s t r a c t ,  1977 a t  p. 1 1 ) .  The f o s s i l  f u e l  r e s o u r c e s  of Hydrovania ' 

c o n s i s t  o f  c o n s i d e r a b l e  r e s e r v e s  of  deep  mine and s t r i p p a b l e  c o a l  

and v e r y  l i t t l e  c r u d e  p e t r o l e u m  and n a t u r a l  g a s .  E x i s t i n g  hydropower 

f a c i l i t i e s  have a n  i n s t a l l e d  c a p a c i t y  of  426 MW ( t h e  a v e r a g e  o f  t h e  

n i n e t e e n  (19) s t a t e s ,  E s t i m a t e  of  H y d r o e l e c t r i c  ------ .Power P o t e n t i a l  -.-- a t  

E x i s t i n g  Dams, U.S. Army Corps  of Eng ineers ,  1977 a t  pp. R - I  

th rough  B - 6 ) .  

The e l e c t r i c  u t i l i t y  i n d u s t r y  i n  Hydrovanin is dominated by 

i n v e s t o r  owned companies.  Of t h e  12,500 MW oE i n s t a l l e d  c .apaci ty  

i n v e s t o r  owned u t i l i t i e s  own o r  c o n t r o l  88%, t h e  remainder  b e i n g  , 

 he d e r i v a t i o n  is "Hydro" meaning w a t e r  i n  Greek and "vania" t h e  s h o r t c n -  
ed "sylva" meaning f o r e s t  i n  L a t i n  o r  L i t e r a l l y ,  "water  i n  t h e  woods," pun 
in tended .  



owned by i n d u s t r i a l ,  ml ln ic ipa l  o r  r u r a l  c o o p e r a t i v e  e n t i . t  i e s .  

(Average o f  p e r c e n t a g e s  o f  ownersh ip  of  c a p a c i t y  by s t a t e  w i t h  a n  

approx imate  a d j u s t m e n t  f o r  p r i v a t e l y  owned, i n d u s t r i a l  f a c i l i t i e s  

o f  3%, S t a t i s t i c a l  A b s t r a c t ,  1977 ,  a t  p. 600). The b u l k  of power 

is g e n e r a t e d  by f o s s i l  f u e l  ( c o a l ,  o i l  and n a t u r a l  g a s )  f i r e d  p l a n t s  

w i t h  n u c l e a r  p l a n t s  a c c o u n t i n g  f o r  10% of t h e  c a p a c i t y .  The p e r c e n t -  

a g e  o f  i n s t a l l e d  c a p a c i t y  o f  h y d r o e l e c t r i c  p l a n t s  h a s  d e c l i n e d  o v e r  

t h e  p a s t  25 y e a r s  t o  3.4% i n s t a l l e d  c a p a c i t y  w i t h  a . s i g n i f i c a n t  number 

of s m a l l  dam ( l e s s  t han  25 MW)' r e t i r e m e n t s  o c c u r r i n g  i n  t h e  l a t e  

1 9 5 0 ' s  and e a r l y  1960 ' s .  

The u t i l i t i e s  p r o d u c i n g  c l c c t r i c i t y  i n  Hydrovania a r e ,  connec ted  

t o  a  r e g i o n a l  power p o o l  which d i s p a t c h e s  power by c e n t r a l l y  c o n t r o l l e d  

t e r m i n a l s  on an economic d i s p a t c h  b a s i s .  The o n l y  n u c l e a r  f i r e d  power 

. p l a n t  i n  Hydrovania ,  a  1250 FflJ u n i t ,  came on l i n e  i n  I977 a f t e r  6 112 

y e a r s  o f  p r o t r a c t e d  p r o c e e d i n g s .  b e f o r e  t h e  Hydrovania P u b l i c  U t i l i t i e s  

Commission, t h e  F e d e r a l  Env i ronmenta l  P r o t e c t i o n  Agency and F e d e r a l  

Nuclear .  R e g u l a t o r y  Commission. C o n s i d e r a b l e  p u b l i c  c o n t r o v e r s e y  s u r -  

rounded t h e  l i c e n s i n g ,  c o n s t r u c t i o n  and o p e r a t i o n  of t h e  p l a n t .  

Average r e s i d e n t i a l  e l e c t r i c  b i l l s  i n  Hydrovaoia a s  of 1975 f o r  

500 kwh of u s a g e  were  $17.52 p e r  month. Only t h e  s t a t e s  of  Ar izona ,  

C a l i f o r n i a ,  Minnesota ,  Nor th  Dakota and t h o s e  w i t h i n  t h e  New England 

and Middle  A t l a n t i c  r e g i o n s  were  h i g h e r .  The n a t i o n a l  a v e r a g e  monthly b i l l  

'was. $17.93. (The t y p i c a l  b i l l  f o r  Hydrovania was d e r i v e d  by t a k i n g  an 

a v e r a g e  of t y p i c a l  b i l l s  f o r  t h e  n i n e t e e n  s t a t e s  u n d e r . s t u d y .  I t  

s h o u l d  b e  no ted  t h e  t y p i c a l  b i l . 1 ~  f o r  New England and t h e  Middle 

A t l a n t i c  Region a r e  t h e  h i g h e s t  i n  t h e  c o u n t r y .  T y p i c a l  E l e c t r i c  

B i l l s ,  1975,  F e d e r a l  Power Commission, a t  pp. x i i i  - x i v . )  Bil1.s -- 



f o r  commercial  and' i n d u s t r i a l  cus tomers  i n  Hydrovania f o l l o w  t h e  

same p a t t e r n .  Id. a t  xxv, x x v i ,  x x i x  and xxx. 

The p u b l i c  u t i l i t i e s  i n  Hydrovania a r e  a u t h o r i z e d  u n d e r  p u b l i c  

u t i l i t y  r e g u l a t i o n  t o  p a s s  on i n c r e a s e s  and d e c r e a s e s  i n  f u e l  c o s t s  

o v e r  o r  under  a  b a s e  c o s t  of  f u e l  p e r  100 kwh w i t h o u t  f u l 1 , r a t e m i k -  

i n g  h e a r i n g s .  The r a t e  d e s i g n  fo l lowed  f o r  r e s i d e n t i a l  c u s t o m e r s  

by . u t i l i t i e s  i n  Hydrovania  is t h e  s t a n d a r d  d e c l i n i n g  b l o c k  r a t e  

' d e s i g n .  A t h r e e  p a r t ' r a t e  d e s i g n  (cus tomer ,  demand and e n e r g y  c h a r g e ) ,  

which r e t a i n s  some ' f e a t u r e s  of  t h e  d e c l i n i n g  b l o c k  d e s i g n  is used by 

Hydrovania u t i l i t i e s  f o r  commercial  and i n d u s t r i a l  cus tomers .  Proceed- 

i n g s  a r e  p r e s e n t l y  pend ing  b e f o r e  t h e  Hydrovania  P . u . C . ' ~ ~  examine o t h e r  . ' 

1 

forms of  e l e c t r i c  u t i l i t y  r a t e  d e s i g n s  i n c l u d i n g  m a r g i n a l  c o s t  based 

and t ime  of  day  r a t e  d e s i g n s .  (_1976 Annual Repor t  on U t i l i t y  and 

C a r r i e r  Regula t ion- ,  N a t i o n a l  A s s o c i a t i o n  o f  R e g u l a t o r y  U t i l i t y  Com- 

m i s s i o n e r s ,  a t  p. 398.) 

Smal l  dam p o t e n t i a l  ( e x i s t i n g  dams of  less t h a n  5 MI) f o r  Hydrovania 

is e s t i m a t e d  t o  b e  632 MW. (Average of e s t i m a t e s  c o n t a i n e d  i n  t h e  

Repor t ,  E s t i m a t e  o f  N a t i o n a l  H l d r o e l e c t r i c  Power P o t e n t i a l  a t  E x i s t -  - -  -- 
i n g  Dams, s u p r a  a t  pp. B - 1 through  B - 6 . )  A more p r e c i s e  f i g u r e  

a w a i t s  t h e  i n v e n t o r y  p r e s e n t l y  b e i n g  c o n d ~ i c t e d .  '  he p o t e n t i a l  f o r  new 

dams o f  5 P1W o r  l e s s  is n o t  known and a l s o  a w a i t s  t h e  i n v e n t o r y  no ted  

p r e v i o u s l y .  

A t  t h i s  w r i t i n g  t h e r e  a r e  o t h e r  d a t a  ' t h a t  h e a r  f u r t h e r  r e s e q r c h  

and scrur.Lny f o r  Hydrovania s u c h  a s  u t i l i t y  l o a d  f o r e c a s t s ,  e x i s t i n g  

i n s t a l l e d  c a p a c i t y  f o r  h y d r o e l e c t r i c  dams of  between 5 and 25 End, s t a t e  

and l o c a l  e n e r g y  c o n s e r v a t i o n  e f f o r t s  a n d , t h e i r  e f f e c t s  on energy aon- 

sumpt ion ,  a p p l i a n c e  s a t u r a t i o n  by household  and d i r e c t  l o a d  management 



t e c h n i q u e s  e m p l o y e d ' o r  under  s t u d y  by t h e  s t a t e ' s  e l e c t r i c  u t i l i t i e s .  

A s  d i s c u s s e d . p r e v i o , u s l y ,  t h e s e  d a t a  w i l l  emerge a s  on s i t e  i n t e r v i e w s  

and c a s e  s t u d i e s  a r e  conduc ted  by t h e  r e s e a r c h  team. , A t  t h i s  p o i n t ,  

and i n  t h e  c o n t e x t  s e t  f o r t h  ' i n  t h i s  s e c t i o n ,  t h e  regul 'a tory  and l e g a l  

sys tems  of Hydrovania  w i l l  b e  d e s c r i b e d  and t e n t a t i v e 1 . y  a n a l y z e d .  

B. REGULATION OF SMALL DAMS BY HYDROVANIA 

1. The Common Law 

Hydrovania is a r i p a r i a n  s t a t e  i n  which owners o f  l a n d  a b u t t i n g  

a waterway own t o  t h e  t h r e a d  o f  a  non-navigable s t r e a m  and t h e  S t a t e  

owns t h e  bed o f  a i l  n a v i g a b l e  s t r e a m s .  The bed o f ' n a v i g a b l e  s t r e a m s  is 

h e l d  i n  p u b l i c  t r u s t .  by t h e  S t a t e .  . B e f o r e  t h e  S t a t e  may l e a s e  o r  se l l  

t h e  bed t o  a dam d e v e l o p e r ,  i t  must d e t e r m i n e  t h a t  t h e  p ~ l b l i c ' s  r i g h t  

of  n a v i g a t i o n  w i l l  n o t  b e  abused and t h a t  t h e  s a l e  o r  l e a s e  is i n  t h e  

p u b l i c  i n t e r e s t .  The " p u b l i c  i n t e r e s t "  t e s t  is a n  a n a l y s i s  and balanc-  

i n g  of t h e  m u l t i p l e  o r  compet ing u s e s  of t h e  waterway. 

A modif ied  d o c t r i n e  o f  r e a s o n a b l e  u s e  o f  t h e  waterway h a s  been 

adop ted  by t h e  Supreme Cour t  o f  I lydrovania .  tlowever, c e r t a i n  l anguage  

i n  t h e  d e c i s i o n s  r e s e m b l e s  t h a t  a s s o c i a t e d  w i t h  t h e  n a t u r a l  f low d o c t r i n e .  

I t  a p p e a r s ,  a l t h o u g h  n o t  t o  a l e g a l  c e r t a i n t y ,  t h a t  a  h i e r a r c h y  of w a t e r  

u s e  p r i o r i t i e s  may e x i s t  i n  Hydrovania under  which dorncs t ic  u s e s  a r c  

s u p e r i o r  t o  energy  u s e s . .  

Both tile ~soclif i e d  r u a s o ~ ~ a l l e  use theory  and c h c  dcf i n l  t l u n  of  

n a v i g a b i l i t y  c u r r e n t l y  i n  u s e  i n  Hydrovania a r e .  t h e  p r o d u c t  o f  c : o ~ ~ r t  

d e c i s i o n s  s e v e r a l  d e c a d e s  o l d .  N a v i g a b i l i t y  i n  Hydravania  is dctcrmined 

by a p p l i c a t i o n  of a  commerce t e s t :  i f  t h e  waterway h a s  been used o r  

u s e f u l  i n  commerce, i t  is l e g a l l y  n a v i g a b l e .  R e c r e a t i o n  is no t  .a p a r t  

of  t h e  t e s t  and t h e  waterway need n o t  be  "bontablc ."  T h e r e  is some 



quest io .n  wl lc ther ,due t o . c h a n g e s  i n  s o c i e t y  and w a t e r  usage,  t h e  p r e s e n t  

members o f  t h e  ~ y d r o v a n i a  Supreme Cour t  would f o l l o w  t h o s e  d e c i s i o n s  

t o  t h e  l e t t e r  o r  modify them e x t e n s i v e l y .  

A s i m i l a r  u n c e r t a i n t y  e x i s t s  w i t h  r e g a r d  - to  t h e  d e t e r m i n a t i o n  o f  

l i a b i l i t y '  for..dam breach .  The-.most r e c e n t  ma jor  Hydrovania dam l i a -  

b i l i t y  d e c i s i o n  was handed down i n  t h e  1930 's .  T h a t  d e c i s i o n  u t i l i z e d  
* 

a n e g l i g e n c e  t h e o r y  under  which a  dam owner i s  l i a b l e  f o r  o n l y  t h e  

damage.caused by h i s  f a i l u r e  t o  e x e r c i s e  o r d i n a r y  c a r e  and d i l i g e n c e .  

However, t h e  Supreme Court  of  Hydrovania ,  l i k e  most s t a t e , s u p r e m e  

c o u r t s ,  l o o k s '  t o  t h e  law of  o t h e r  s t a t e s  when examining a  c a s e  which 

r e q u i r e s  a p p l i c a t i o n  o f  t h e o r y  n o t  r e c e n t l y  a p p l i e d  w i t h i n  t h e  S t a t e .  

I t  is p o s s i b l e  t h a t  Hydrovania w i l l  adop t  a  s t r i c t  l i a b i l i t y  th i?ory  

of  dam b r e a c h ,  t h e r e b y ' i n c r e a s i n g  t h e  r i s k  o f  inves tment  i n  dams. 

2. The Hydrovania M i l l  Act 

E a r l y  i n  t h e  n i n e t e e n t h  c e n t u r y  t h e  Hydrovania  L e g i s l a t u r e  adopted 

a M i l l  A c t  t o  i n c r e a s e  t h e  u s e  o f  waterpower  i n  Hydrovania. The M i l l  

.Act p e r m i t s  t h e  owner of  t h e  bed of  a  s t r e a m  to. b u i l d  a  dam t h e r e o n  

and t o  pond t h e  l a n d  o f '  ups t ream r i p a r i a n s ,  s o  l o n g  a s  t h e  dam is used 

t o  g e n e r a t e  power. The owner must pay e i t h e r  annual. o r  g r o s s . d a m a g c s  

f o r  loss of  l a n d  t o  t h e  upst ream r i p a r i a n s .  Homes, f a rms ,  o r c l ~ a r d s  

and i n d u s t r i e s  may n o t  be  f looded  under t h e  M i l l  Act .  The p r o j e c t  

must b e  begun w i t h i n  one  y e a r  of o b t a i n i n g ' t h e '  p e r m i t  and completed 

w i t h i n  f o u r  y e a r s .  F a i l u r e  t o  b e g i n  o r .  complc te  a  p r o j e c t  i n  t h e  

s p e c i f i e d  perio 'd v o i d s  the '  p e r m i t  and a l l o w s  ups t ream r i p a r i a n s  t o  

r e i y  on che dam noL b e i n g  b u i l t .  . 
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3. S t a t u t o r y  R e g u 1 a t i o n . h  Hydrovania 

The Hydrovan ia  D e p a r t m e n t ' o f  N a t u r a l  Resources  (DNR) i s s u e s  

p e r m i t s  f o r  dams t o  b e  b u i l t  f o r  any purpose  i n  t h e  n a v i g a b l e  w a t e r s  

o f  Hydrovania.  Dams o f  less t h a n  f i v e  f e e t  i n  h y d r a u l i c  head o r  less 

than  t e n  a c r e s  o f  pondage are exempted from t h e ' p e r m i t  r e q u i r e m e n t .  

The DNR f u l l y  r e g u l a t e s  t h e  desi .gn,  c o n s t r u c t i o n ,  o p e r a t i o n  and main- 

t e n a n c e  of  dams and c o n d u c t s  r e g u l a r  s a f e t y  i n s p e c t i o n s .  The DNR re- 

q u i t e s  f i s h  l a d d e r s  t o  b e  c o n s t r u c t e d  on dams i n  s t r e a m s  f r e q u e n t e d  

by anadromous f i s h e s .  The d e v e l o p e r  is  g r a n t e d  t h e  power o f  eminent  

domain t o  a s s e m b l e  l a n d  once  a p e r m i t  is g r a n t e d .  T h i s  i s  a n  incen-  

t i v e  t o  t h e  u s e  o f  s m a l l  dams. To r e c e i v e  a  p e r m i t ,  t h e  a p p l i c a n t  

must s a t i s f y  a  p u b l i c  i n t e r e s t  test s i m i l a r  t o  t h a t  r e q u i r e d  by t h e  

FERC i n  S e c t i o n  1 0 ( a )  o f  t h e  F e d e r a l  Power Act. 

The Hydrovania P u b l i c  U t i l i t i e s  Commission (PUC) e n j o y s  j u r i s -  

d i c t i o n  o v e r  a  s m a l l  dam o n l y  i f  t h e  dam is  i n  whole o r  i n  p a r t  a  

p u b l i c  u t i l i t y .  A public u t i l i r y  is d o f i n e d  i n  Hydrovania  as "atly 

p e r s o n ,  f i r m ,  company, a s s o c i a t i o n  o r  c o r p o r a t i o n  which engages  i n  

t h e  m a n u f a c t u r e ,  p r o d u c t i o n ,  g e n e r a t i o n  o r  s a l c  o f  e l c c t r i c i t y . "  

Under t h i s  d e f i n i t i o n  v i r t u a l l y  e v e r y  s m a l l  dam is a p u b l i c  u t i l i t y .  

An exemption e x i s t s  f o r  s t a t e  and m u n i c i p a l  c o r p o r a t i o n s  and f o r  

e n t i t i e s  g c n c r a t i n g  pnwer for u s e  r a c h e r  t h a n  t o r  s a l e .  These  ex- 

empt ions  a r e  n o t  a n  i n c e n t i v e  t o  t h e  p r i v a t e  development  of s m a l l  

dams f o r  t h e  s a l e  of  power t o  u t i l i t i e s  i n  need of  power. A p u b l i c  

u t i l i t y  i n  Hydrovania  is  s u b j e c t  t o  a c c o u n t ,  r a t e  and s e r v i c e  regu- 

l a t i o n , e a c h  o f  which is  a  r e g u l a t o r y  burden.  Each p u b l i c  u t i l i t y  is  

a s s e s s e d  112 o f  1% o f  g r o s s  r evenues  t o  fund t h e  PUC. T h i s  c o s t ,  a s  



w e l l a s  t h e  c o s t  o f  c a r r y i n g  t h e  r e g u l a t o r y  b u r d e n  of PUC r e q u i r e -  

ments make t lydrovan ia ' s  a l l - i n c l u s i v e  d e f i n i t i o n  o f  a  p u b l i c  u t i l i t y  

. . 
- a  d i s i n c e n t i v e  t o  t h e  u s e  of  s m a l l  dams. 

The Hydrovania  DNR a l s o  r e g u l a t e s  a v a r i e t y  o f  o t h e r  w a t e r - r e l a t e d  

a c t i v i t i e s .  Among t h e s e  a r e  S o i l  and Water C o n s e r v a t i o n ,  Flood C o n t r o l ,  

Water P o l l u t i o n  C o n t r o l ,  P r o t e c t i o n  of  Wild and S c e n i c  R i v e r s ,  Pro- 

t e c t i o n  of  F i s h  and Game and P r o t e c t i o n  o f  Wet lands .  

Depending on t h e  n a t u r e  o f  a  p a r t i c u l a r  p r o j e c t ,  one  o r  a l l  of  

t h e  w a t e r - r e l a t e d  f ~ ~ n c t i o n s  of  t h e  DNR may c o n s t i t u t e  l e g a l  o b s t a c l e s  

t o  t h e  c o n s t r u c t i o n  o r  r e n o v a t i o n  of  a  s m a l l  dam i n  Hydrovania.  S o i l  

and w a t e r  c o n s e r v a t i o n  is ac rompl i shed  i n  Hydrovania  by t h e  e s t a b l i s h -  

- ment of  d i s t r i c t s  w i t h i n  p a r t i c u l a r  w a t e r s h e d s .  Although t h e  DNR a s s i s t s  

t h e  r e g i o n a l  d i s t r i c t s  i n  pe r fo rming  t h e i r  d u t i e s ,  a  smal1,dam must 

' conform t o  t h e  p l a n  deve loped  w i t h i n  t h e  r e g i o n  t o  a c h i e v e  conscr"n- 

t i o n  of  s o i l  and w a t e r .  Consequen t ly ,  t h e  d e v e l o p e r  must check w i t h  

l o c a l  and r e g i o n a l  a g e n c i e s  t o  d e t e r m i n e  p e r m i t  r e q u i r e m e n t s ,  proce-  

d u r e s  and s u b s t a n t i v e  s t a n d a r d s .  

A s i m i l a r  p r i n c i p l e  of r e g i o n a l  o r  l o c a l  c o n t r o l  a p p l i e s  t o  'com- 

p l i a n c e  w i t h  Hydrovania ' s  f l o o d  c o n t r o l  program. A s  i n  t h e  c a s e  of 

S o i l  and w a t e r  c o n s e r v a t i o n ,  t h e  p rocedura l .  f o c a l  p o i n t  of any o b j c c -  

t i o n  t o  t h e  s m a l l  dam i s _ u s u a l l y  a t  t h e  l o c a l  l e v e l  r a t h e r  than  a t  

t h e  l e v e l  of t h e  " lead"  agency o r  che s t a t e  l e v e l .  

The Hydrovania DNR a l s o  a d m i n i s t e r s  t h e  Wild and S c e n i c  R i v e r s  

program. I t  h a s  recommended t h a t  a  number of r e l a t i v e l y  p r i s t i n e  

waterways be  d e s i g n a t e d  by t h e  ~ e ~ i s l a t ~ ~ r e  a s  Wild and S c e n i c  R i v e r s .  

Such a c t i o n  will bar construction o f  don13 on t h c  r i v e r s ,  b u t  w i l l .  n o t  

b a r  c o n t i n i ~ c d  u s e  of  p r e s e n t  dams. 



The p r o t e c t i o n  o f  f i s h  and game iri Hydrovania is t h e  respons i -  

b i l i t y  o f '  a d i v i s i o n  of  t h e  DNR, t h e  Bureau of F i sh  and Game. 

Small  dam deve lope r s  must o b t a i n  a.  permit  t o  b u i l d  a  dam from t h e  

Bureau. F i s h  l a d d e r s  w i l l  be  r equ i r ed  and t h e  agency w i l l  re- 

q u i r e  compliance w i t h  s i l t a t i o n  s t a n d a r d s  du r ing  c o n s t r u c t i o n .  ' The 

Department .of F i s h  and .Game works close1.y wi th  i ts  f e d e r a l  c o u n t e r p a r t ,  

t h e  F i s h  a d  W i l d l i f e  Serv ice .  

The Bureau of  P u b l i c  Land, a l s o  a  component of  DNR, s u p e r v i s e s  

t h e  l e a s e  o r  s a l e  of  t h e  bed of  navigable  s t reams.  The DNR permit 

t o  b u i l d  a dam r e q u i r e s  p r i o r  arrangement of conveyance of r i g h t ,  

t i t l e  o r  i n t e r e s t  t o  t h e  a p p l i c a n t  of  t h e  r i g h t  t o  use  t h e  steambed. 

I f  excava t ion  of  t h e  streambed is contemplated,  t h a t  a l s o  must be 

approved by t h e  Bureau. . Excavation may be r e q r ~ i r e d  t o  b u i l d  t h e  

f o o t i n g  f o r  t h e  dam o r  t o  produce g r a v e l  . for  c o n s t r r ~ c t l o n  m a t e r i a l .  

The DNK r e g u l a t e s  t he  use  of  wet lands  i n  Hydrovania. The f i l l -  

i ng ,  d redging  o r  excava t ion  of a  wetland r e q u i r e s  a pcrmit -from DNR. 

A permi t  from DNR should no t  be  r equ i r ed  u n l e s s  t h e  dam w i l l ' h a v e  

a  d i r e c t  impact on a  wet land ,  such a s  i n  t he  d r a i n i n g  of t h e  wetl.and 

t o  g e n e r a t e  power. Th i s  is most l i k e l y  t o  occur  where an o l d  dam 

has  c r e a t e d  wet lands  and a  deve loper  s eeks  t o  renovate  t he  dam f o r  t h c  

' g e n e r a t i o n  of power,. 

The p r e s e r v a t i o n  of h i s t o r i c  and archeological s i t e s  i n  Hydrovanin 

is  t h e  r e s p o n s i b i l i t y  of t he  O f f i c e  of H i s t o r i c  P rc se rvo t ion .  An 

autonomous agency, Lhe Off i ce  commcnts on dam permit  a p p l i c a t i o n s  

which a f f e c t  h i s t o r i c  s i t e s ,  such a s  o ld  mi l l houses ,  o r  a rcheologi -  

c a l  s i t e s ,  such  a s  Ind ian  b u r i a l  grounds. A r e g i s t r y  of such s i t e s  is 

maintatned .by tlie Of f i ce .  Many of t he  ~yc i rovan ia  s i t e s  have been 



p l a c e d  on t h e  N a t i o n a l  R e g i s t r y .  A d e v e l o p e r  must check t h e  R e g i s t r y  

t o  d e t e r m i n e  i f  h i s  s i t e  is  l i s t e d .  P u b l i c  concern  o v e r  t h e  u s e  o f  

a  s i t e  can r e s u l t  i n  a p r o p o s a l  t h a t  i t  b e  l i s t e d .  L i s t i n g  b a r s  

r e n o v a t i o n  which changes  i ts  c h a r a c t e r .  
d 

Water p o l l u t i o n . ' c o n t r o l  is  a major  a c t i v i t y  of  t h e  ~ y d r o v a n i a  

DNR. The Bureau of Water P o l l u t i o n  C o n t r o l  implements t h e  S t a t e  

p l a n  developed p u r s u a n t  t o  t h e  F e d e r a l  Water P o l l u t i o n  c o n t r o l  Act. 

. . 
: 

The Bureau w i l l  comment on. a  a p p l i c a f  i o n  i f .  a dam w i l l  d i s -  

r u p t  minimum s t r e a m f l o w  r e q u i r e d  t o  m a i n t a i n  e s t a b l i s h e d  p o l l u t i o n  

l e v e l s .  

S t a t e  and l o c a l  l a n d  u s e  c o n t r o l s  w i l l  p l a y  a  r o l e  i n  t h e  b u i l d -  

i n g  o f  a s m a l l  dam i n  Hydrovania  o n l y  .if a  coun ty  o r  m u n i c i p a l i t y  h a s  

adopted zon ing  which p r o h i b i t s  commercial  a c t i v i t y  a t  t h e  damsi te. 

Hydrovania  h a s  no s h o r e l a n d  zon ing ,  s t a t e - w i d e  l a n d  u s e  c o n t r o l s  o r  

c o a s t a l  zone management program. Hydrovania h a s  e n a c t e d  major  f a c i l i t y  

s i t i n g  l e g i s l a t i o n  to  p r o v i d e  one  s t o p  s i t i n g  and c l o s e  s c r u t i n y  o f  

major  energy  p r o j e c t s .  , However, t h e  l e g i s l a t i o n  d o e s  n o t  r e q u i r e  . . 

c o n s i d e r a t i o n  of  p r o j e c t s  o f  l e s s  than  one h u n d r e d . ( 1 0 0 )  megawatts. 

4 .  F e d e r a l  Law and R e g u l a t i o n  i n  Hydrovania - 

A s  a  s t a t e , o f  t h e  Uni ted  S t a t e s , H y d r o v a n i a  is s r ~ b j c c t  t o  F e d e r a l  

r e g u l a t o r y  and l e g a l  sys tems .  Accord ing ly ,  i t  is n o t  n e c e s s a r y  t o  d i s -  

c u s s ,  s o l e l y  i n  t h e  c o n t e x t  of Hydrovania ,  t h e  r e l a t i o n s h i p  o f . s t a t e  

law and r e g u l a t i o n  t o  t h e . F e d e r a 1  sys tems .  T h i s  r e l a t i o n s h i p  and t h e  

F e d e r a l  l e g a l  and r e g u l a t o r y  sys tems  a r e  d i s c u s s e d  i n  p r e l i m i n a r y  

terms i n  t h e  s e c t i n n  t h a t  f o l l o w s .  



C. now DIAGRAM OF REGULATION 
OF SMALL DAMS I N  HYDROVANIA 

PROJECT 

OWNERSHIP - Does .the developer have the  l e g a l  r i g h t  t o  use 'of  flowing water? 
-. boes developer own. both banks of waterway? . - Is t h e  waterway navigable o r  non-navigable? 

I F  NAVIGABLE: I F  NON-NAVIGABLE: 
S t a t e  owns bed of waterway Developer owns bed if ,.he owns both banks 

,b ,.Appeal t o  Waterway found 
S t a t e  Court ' non-navigable I 

APPLY: For permit t o  use  bed 
'from BureaL of Publ ic  Land %. - Publ ic  Trust  Doctrine Appeal success fu l  
- Public I n t e r e s t  Test  

6 I' 
Approved Appeal t o  

' 1 
Denied -T-J S t a t e  Court 

ur 

APPLY: For water resources management DETERNINE: Ef fec t  on o the r  s t a t e  
permit t o  build dam i n t e r e s t s  - check very  small  dam exemption - f i s h  and w i l d l i f e  
- comply with condi t ions  - r e c r ~ a t i n n  

- planned by profess ional  engineer - s o i l  conservation 
- -cons t ruc t ion  s p e c i f i c a t i o n  - flood con t ro l  
- submit plans f o r  fishways - wetlands 

- s a t i s f y  p u ~ l i c  i n t e r e s t  t e s t  - wator po l lu t ion  
- comprehensive development of - h i s t o r i c  and archcological  s i t e s  

waterway C 
- f i s h  and w i l d l i f e  
- rec rea t ion  
- energy production 

APPLY : For necessary perm i t s  
ci 
Appeal s u c c e s ~ f u l  + 

Is the  dam a PUBLIC UTILITY? 
- municipal and s t a t e  exemption 
- does i t  generate e l e c t r i c  power? 
- is  power t o  be used on s i t e ?  

- f lood c o i t r b l  \ Approved Denied -+ ~ ~ ~ e a l  t o  
- W R ~ P ~  pol lu t ion  - h i s t o r i c  and archeological  s i t e s  

A Appeal successful  

Approved 
'r 

Denied -> Appeal t o  
I S t e  t e  C:.ourt 

S t a t e  Court 



1 
Dam is a pub l i c  u t i l i t y  Dam i s  not  a pub l i c  u t i l i t y  

V I .  COMPLY: With regu la t ions  of t h e  P.U.C. 
. . . - check need: f o r  c e r t i f i c a t e  of pub l i c  

convenience and necess i ty  
- request approval of c o n t r a c t s  f o r  

s a l e  of power 
- request  approval of s a l e  of s e c u r i t i e s  - maintain uniform'system of accounts  
- request  approval of r a t e s  
- submit annual f e e  of - 5% of g ross  

revenues - request  u s e  of r i g h t  of eminent 
domain 

' '  VII. APPLY: For l o c a l  and reg iona l  land use  and 
water resource management permits  
- zoning 
- watershed d i s t r i c t s  
- r i v e r  management d i s t r i c t s .  

.- s o i l  and water  c o n s e r v a t , i ~ n  d i s t r i c t s  \ - other specAal use  d i s t r i c t s  \ 
- A\ 

Appeal successful  
t 

Approved enied Appeal t o  

I S t a t e  Court 

C 
V I I I .  CONSTRUCTION, OPERATION AND MAINTENANCE OF DAM 

- comply wi th  condi t ions  of a l l  permi ts  and l i c e n s e s  
- fishways 

' -  s i l t a t i o n  - lake  l e v e l s  and stream flows 
- ut i l ize .Hydrovania .Mil1  Act - es t imate  land t o  be flooded 

- exclude orchards, .  f a c t o r i e s ,  homes and farmland 
- es t imate  c o s t  of damage payments 

- obta in  l i a b i l i t y  insurance  f o r  dam breach 
- determine whether Hydrovania.wil1 apply negligence theory o r  

s t r i c t  l i a b i l i t y  theory 
- i f  s t r i c t  l i a b i l i t y  theory,  i s  p r o j e c t  f e a s i b l e  under p r e v a i l i n g  

ra t e s?  
- i f  insurance  unavai lable ,  is  p r o j e c t  worth r i s k ?  
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111. FEDERAL REGULATION OF SMALL DAMS 

I. FEDERAL ..JURISDICTION OVER S>UL SCALE HYDROELECTRIC FACILITIES - 

A. The Importance of Federal  J u r i s d i c t i o n  

One might w e l l  imagine t h a t  t h e  damming of a smal l  waterway i n  t h e  b 

midst  of one of the  sovere ign United S t a t e s ,  f o r  t h e  purpose of production 

of energy, would be a matter of on ly  s t a t e  o r  l o c a l  concern, Windmills 

and s o l a r  energy devices ,  members of t h e  same family  of small  s c a l e ,  rsnew- 

a b l e  resource  t e c h n o l o g i ~ s  a s  €moll s c a l e  Irydroelect ' r ic  f a c i l i t i e s  (SSH) 

a r e  i n  moot states  subject only t o  municipal  zoulng o r  bu i ld ing  code regu- 

l a t i o n .  However, f o r  a v a r i e t y  o.f reasons  which w i l l  be d iscussed i n  t h i s  

, r e p o r t ,  t h e  Federa l  government may e x e r c i s e  j u r i s d i c t i o n  over t h e  construc-  

t i o n  and opera t ion  of smal l  dams, a s  w e l l  a s  the  genera t ion ,  s a l e  and t r ans -  

mission of e l e c t r i c  power produced a t  smal l  dams. Obviously, compliance 

with Federa l  r e g u l a t i o n  i s  an a d d i t i o n a l ,  and i n  many cases ,  p r o h i b i t o r y  

expense f o r  t h e  smal l  dam developer.  I f  Federal r e g u l a t i o n  ean be avoided,  

the  developer need comply only wi th  s t a t e  and. l o c a l  laws and regulations. 

B.. The C o n s t i t u t i o n a l  Or ig ins  of Federa l  J u r i s d i c t i o n  

The e x e r c i s e  of Federa l  j u r i s d j c t i o n  over  SSH flows from one o r  more 

of f i v e  key provis ions  of t h e  United S t a t e s  Cons t i tu t ion :  t h e  Commerce 

Power, t h e  P r o p r i e t a r y  Power, t h e  War Power, the  Treaty  Power and t h e  

General Welfare Power. 

I. The Commerce Power 

The Commerce Power is founded i n  the  Commerce Clause,  which 

de lega tes  t o  Congress t h e  power " . . . t o  r egu la te  Commerce wi th  

fo re ign  n a t i o n s ,  and among t h e  s e v e r a l  s t a t e s ,  and with the  Indian  

t r i b e s .  . .'! The U;S. Supreme Court h a s  rule'd t h a t  t h i s  power extends 

a s  f a r  as waterways a r e  navigable .  Nav igab i l i ty  has been construed t o  

mean once navigable ,  p r e s e n t l y  navigable  o r  navigable a f t e r  reasonable 



improvements. The F e d e r a l  Power Act i n c o r p o r a t e s  t h e s e  i n t e r p r e t a -  

t i o n s  a s  t h e  b a s i s  f o r  F e d e r a l  ~ n e r ~ y  Regula tory  Commission (FERC) 

j u r i s d i c t i o n ,  'and h a s  been  cons t rued  t o  v e s t  t h e  FERC w i t h  ' j u r i s d i c t i o n  

o v e r  p r o j e c t s  on non-navigable  waterways which might ,  because of t h e i r '  

o p e r a t i o n ,  a f f e c t  n a v i g a b l e  waterways. 

2. The P r o p r i e t a r y  Power 

The P r o p r i e t a r y  Power i s  an  outgrowth  of t h e  P rope r ty  C lause ,  which 

v e s t s  Congress w i t h  t h e  power t o  r e g u l a t e  and d i s p o s e  of p roper ty '  be.long- 

i n g  t o  ' the United S t a t e s .  The P r o p r i e t a r y  Power pe rmi t s  t h e  s a l e  and 

l e a s e  of Fede ra l  l a n d s ,  a s  w e l l  a s  s u r p l u s  wa te r  and e l e c t r i c i t y  from 

government dams. 

The War Power 

The War Power g i v e s  Congress a u t h o r i t y  t o  c o l l e c t  t a x e s  and expense 

revenues  f o r  t h e  n a t i o n a l  de fense .  N a t i o n a l  de fense  has  j u s t i f i e d  con- 

s t r u c t i o n  of h y d r o e l e c t r i c  dams t o  supp ly  power t o  de fense  p l a n t s , . a n d  ' 

d e l e g a t i o n  of a u t h o r i t y  t o  remove o b s t a c l e s  t o  n a v i g a t i o n  t o  t h e  U.S. 

Army Corps .of Engineers .  

4. The Trea ty  Power 

The T r e a t y  Power p rov ides  t h e  P r e s i d e n t  and t h e  U.S. Sena t e  w i t h  

a u t h o r i t y  t o  e n t e r  i n t o  i n t e r n a t i o n a l  agreements  which have t h e  e f f e c t  

of law i n  t h e  Uni ted  S t a t e s .  Under t h e  T r e a t y  Power, t h e  United S t a t e s  

e n t e r e d  i n t o  a  t r e a t y  w i t h  Canada e s t a b l i s h i n g  t h e  ~ n t e r n a t i o n a l  J o i n t  

Conrmission, t o  r e g u l a t e  c o n s t r u c t i o n  of dams caus ing  i n t e r n a t i o n a l  

flowage. 

5. The General  Welfa,, . 
The Genera l  w e l f a r e  Power p rov ides  Congress w i t h  a u t h o r i t y  t o  l e v y  

t a x e s  and expense funds  f o r  t h e  g e n e r a l  w e l f a r e  of t h e  n a t i o n .  T h i s  



power j u s t i f i e s  government owned power p r o j e c t s ,  a s  w e l l  a s  t a x  in-  

c e n t i v e s  and l o a n  programs designed t o  ach ieve  o b j e c t i v e s  u s u a l l y  

w i t h i n  t h e  p rov ince  of  t h e  s t a t e s .  

C. The H i s t o r y  of  F e d e r a l  Water Power L e g i s l a t i o n  
c 

A rev iew o f  t h e  h i s t o r y  of t h e  development of F e d e r a l  water  power l e g i s -  

l a t i o n  shows b o t h  t h e  importance of t h e  c o n t r o l  of wa te rways , to  a  growing 

n a t i o n  and t h e  s e v c r n l  ways i n  wliicll ~ 1 1  Consc ieu t ion  may b e  u t i l i z e d  t o  

j u s t i f y  F e d e r a l  r e g u l a t i o n  of water  and energy  p roduc t ign .  During t h e  l a t e  

n i n e t e e n t h  c e n t u r y ,  Congress  e n a ~ f e d  t h e  R i v e r s  and Ilarbors'Xccs a u t h o r i z i n g  

t h e  S e c r e t a r y  of  War t o  remove o b s t a c l e s  t o  n a v i g a t i o n ,  i n c l u d i n g  dams, from 

t h e  n a t i o n s '  n a v i g a b l e  waters, and r e q u i r i n g  t h e  permiss ion  of , t h e  Corps of 

Engineers  f o r  t h e  c o n s t r u c t i o n  of dams i n  such wa te r s .  A t  t h e  c l o s e  of t h e  

I.: . 
: c e n t u r y ,  Congress enac t ed  l e g i s l a t i o n  g r a n t i n g  f r e e  r ights-of-way through 

F e d e r a l  l a n d s  f o r  r e s e r v o i r s  and f o r  t h e  g e n e r a t i n n  sgd d i s t r i h l i r i n n  of 

e l e c t r i c  power. T h i s  p o l i c y  was modif ied a t  t h e  t u r n  of t h e  cen tu ry  by 

enactment of p r o v i s i o n s  a l lowing  c o n d i t i o n s  t o  be imposed on l i c e n s e s  f o r  

t h e  use  of  F e d e r a l  l a n d ,  and by t r a n s f e r  of a u t h o r i t y  f o r  t h e  l i c e n s i n g  of 

n a t i o n a l  f o r e s t  l a n d s  from the'  Department of t h e  I n t e r i o r  t o  t h e  Department 

of A g r i c u l t u r e .  The F o r e s t  Se rv i ce  soon became t h e  f i r s t  Fede ra l  agency t o  

charge  a " r easonab le  fee" f o r  t h e  u s e  of p u b l i c  l and  f o r  h y d r o e l e c t r i c  de- 

velopment,  and t o  p l a c e  a f i f t y  (50) yea r  l i m i t  on l i c e n s e s .  

A s  t h e  u s e  of  waterways f o r  h y d r o e l e c t r i c  g e n e r a t i o n  i n c r e a s e d ,  so did 

p u b l i c  concern  ove r  t h e  e f f e c t  of t h i s  i n c r e a s e  on o t h e r  u ses  of waterways. 

I n  1908, P r e s i d e n t  Roosevel t  c r e a t e d  t h e  In l and  Waterways Commission t o  

fo rmula t e  a  comprehensive p l a n  f o r  t h e  development of waterways t o  b e n e f i t  

t h e  e n t i r e  n a t i o n ,  r a t h e r  than  l o c a l i z e d ,  s i n g l e  purpose use r s .  Conservation- 

ists  cont inued  t o  f i g h t  f o r  c r e a t i o n  of a  body t o  make water  r e sou rce  de- 

c i s i o n s  i n  t h e  p u b l i c  i n t e r e s t  du r ing  t h i s  pe r iod .  I n  1917, P r e s i d e n t  



W i l s o n - c r e a t e d . t h e  Committee on Water Power t o  e x p l o r e  a l t e r n a t i v e  proce- 

d u r e s  f o r  wa te r  power d e c i s i o n  A k i n g .  The commit tee  d r a f t e d  a  b i l l ,  l a t e r  

t o  become t h e  F e d e r a l  Power Ac t ,  under which t h e  S e c r e t a r i e s  of  War, I n t e r i o r  

and A g r i c u l t u r e  a d m i n i s t e r e d  t h e  newly. c r e a t e d  F e d e r a l  Power Commission. The 

A c t  was amended i n .  19'30 t o  p rov ide  f o r  f u l l  t i m e  commissioners:  The' commission 

was renamed t h e  F e d e r a l  Energy Regula tory  Commission i n  1977. 

11. THE FEDERAL ENERGY REGULATORY COPMISS I O N  

A. J u r i s d i c t i o n  of  t h e  FERC Over H y d r o e l e c t r i c  P r o j e c t s  

The FERC i s  t h e  pr imary  Fede ra l  agency involved  i n  t h e  r e g u l a t i o n  of 

dams used t o  g e n e r a t e  e l e c t r i c i t y .  The FERC r e g u l a t e s  t h e  c o n s t r u c t i o n  

and o p e r a t i o n  of  h y d r o e l e c t r i c  dams under  P a r t  I of t h e  F e d e r a l  Power Act 

and t h e  s a l e  of  e l e c t r i c i t y  i n  i n t e r s t a t e  commerce under  P a r t  I1 of t h e  

t, Act. The FERC e n j o y s  j u r i s d i c t i o n  over  f o u r  ( 4 )  v a r i e t i e s  of h y d r o e l e c t r i c  

p r o j e c t s .  

1. P r o j e c t s  Loca ted  on Navigable  Waterways 
. . 

,The FERC must l i c e n s e  any h y d r o e l e c t r i c  p r o j e c t  t o ' b e  c o n s t r u c t e d  

on any waterway which has  e v e r  been,  i s ,  o r  may become nav igab le  f o r  

purposes  of  cdmmerce, a s  i n  f l o a t i n g  l o g s  t o  m i l l .  

2. P r o j e c t s  A f f e c t i n g  I n t e r s t a t e  Commerce 

The FERC must l i c e n s e  h y d r o e l e c t r i c  p r o j e c t s  l o c a t e d  on non-naviga- 

b l e  waterways i f  t hey  a f f e c t  i n t e r s t a t e  commerce. Commerce may be  

a f f e c t e d  i n  e i t h e r  of  two ways: 

( a )  o p e r a t i o n  o f  t h e  p r o j e c t  i n  such .a way a s  t.o a f f e c t  .the' '  

f low of w a t e r  i n  a nav igab le  waterway of which' t h e  non- 

n a v i g a b l e  waterway is  a t r i b u t a r y ,  o r  

(b)  connec t ion  o f  t h e  p r o j e c t  t o  an i n t e r s t a t e  t r a n s m i s s i o n  g r i d ,  



even though t h e  p r o j e c t  has  no i q t e r s t a t e  s a l e s .  C l e a r l y ,  

any h y d r o e l e c t r i c  p r o j e c t  w i th  i n t e r s t a t e  r a t e s  would tri,, 00er 

t h e  j u r i s d i c t i o n a l  r equ i r emen t s  of b o t h  P a r t s  I and I1 of t h e  

Act. 

3. P r o j e c t s  Which U t i l i z e  .Federa l  Land 

The FERC must .  l i c e n s e  h y d r o e l e c t r i c  p r o j e c t s  which. u t i l i z e  

l a n d s  and r e s e r v a t i o n s  be longing  t o  t h e  ~ e d e r a l  government. These 

terms do n o t  i n c l u d e  a l l . F e d e r a 1  lands .  Pub l i c  l ands  a r e  t h o s e  which 

may b e  devoted t o  p r i v a t e  u s e  under t h e  p u b l i c  l and  laws. Such l ands  

a r e  g e n e r a l l y  a d m i n i s t e r e d  by t h e  Department of I n t e r i o r .  Reser- 

v a t i o n s  i n c l u d e  n a t i o n a l  f o r e s t s ,  I nd ian  r e s e r v a t i o n s  and o t h e r  Fede ra l  

l a n d s  wi thhe ld  from p r i v a t e  use.  Ne i the r  term i n c l u d e s  n a t i o n a l  parks  

o r  n a t i o n a l  monuments. The FERC has t h e  power t o  r e s e r v e  F e d e r a l  

l a n d s  f o r  h y d r o e l e c t r i c  development. 

4 .  P r o j e c t s  Which U t i l i z e  S u r p l u s  Water o r  Water Power from Government Dams 

The P r ~ p e r t y  c l a u s e  hsc  .been c o a s ~ r u e d  t o  apply  t o  e l e c t r i c i t y  

generat,ed a t  a  government dam and t o  wa te r  made a v a i l a b l e  a t  a  , 

government dam. Consequent ly ,  t h e  FERC l i c e n s e s  t h e  use  of Fede ra l  

t a n g i b l e  p r o p e r t y ,  j u s t  as i t  l i c e n s e s  t h e  r~se of Fedc ra l  rea l  prwperty 

t o  be  used f o r  t h e  g e n e r a t i o n  o f  h y d r o e l e c t r i c  power. 

B. Determining mRC J u r i a d i c e i s n  

A s  t h e  p rev ious  s e c t i o n  r e v e a l s ,  t h e  j u r i s d i c t i o n a l  t e n a c l e s  of t h e  

FERC r e a c h  t o  most h y d r o e l e c t r i c  dams of  s i g n i f i c a n t  s i z e .  When t h e  

deve lope r  i s  u n c e r t a i n  as t o  FERC j u r i s d i c t i o n ,  two methods a r e  a v a i l a b l e  

t o . s e t t l e  t h e  i s s u e .  ' F i r s t ,  t h e  deve loper  nay s e e k  a n  informal  l e t t e r  

of o p i n i o n  from t h e  FERC s t a f f .  Second, t h e  deve lope r  may f i l e  a  dec l a ra -  

t i o n  o f  i n t e n t  w i t h  t h e  FERC, providing,  t h e  FERC w i t h  s u f f i c i e n t  d a t a  t o  



. . -. .formaliy determine .whether i t  enjoys  j u r i s d i c t i o n  over.  a  p a r t i c u l a r  

p r o j e c t .  The d e c l a r a t i o n  of i n t e n t  is mandatory f o r  a l l  .new p r o j e c t s  

and f o r  a l l .  p r o j e c t s  cons t ructed  p r i o r  t o  1935: which a r e  undergoing s i g n i -  

f  i c a n t  modif 'cations. 

C. The Issuance  of Hydroelec t r ic  Licenses  by t h e  FERC 

Once t h e  j u r i s d i c t i o n a l  u n c e r t a i n t y  has been resdlved,  the  p rospec t ive  

developer may f i l e  w i t h  t h e  FERC f o r  e i t h e r  a prel iminary permit  o r  a  

l i cense .  

1. The Prel iminary Permit 

I f  a  developer wants t o  s e c u r e  h i s  c la im t o  a  p a r t i c u l a r  s i t e  

and t o  p r o t e c t  the  investment r e q u i r e d ' t o  complete the  s t u d i e s  

requi red  t o  f i l e  a  l i c e n s e  a p p l i c a t i o n ,  he  may f i l e  an app l i ca t ion '  

f o r  a  pre l iminary  p e r m i t , w i t h  t h e  FERC. Granting of  t h e  permit  

g ives  t h e  r e c i p i e n t  a  p r i o r i t y  of a p p l i c a t i o n  f o r  the  p a r t i c u l a r  

si te.  A s  wi th  l i c e n s e s ,  p re fe rence  is given t o  pub l i c  e n t i t i e s  
. . 

where.  they a r e  equal ly  q u a l i f i e d .  The a p p 1 i c a t i o n . i ~  b r i e f  and 
, . .  

easy t o  complete.. Where no o p p o s i t i o n  i s  voiced t o  i ssuance  of ' t he  

permit ,  t he  Di rec to r  of t h e  O f f i c e  of E l e c t r i c  Power may i s s u e  the  

permit without  hear ing  o r  Commission a c t i o n .  

2. Licenses 

A t  p resen t ,  t he  FERC i s s u e s  two ..types of hydroe lec t r i c  l i c e n s e s :  

one f o r  p r o j e c t s  of l e s s  than 1.5 rnw i n  c a p a c i t y  (minor p r o j e c t )  and 

one f o r  l a r g e r  (major) p r o j e c t s .  I n  t h e  near  f u t u r e ,  the  FERC w i l l  

revamp i ts l i c e n s e  s t r u c t u r e  t o  i s s u e  l i c e n s e s  persuant  t o  s e p a r a t e  , 

procedures f o r :  a) minor p r o j e c t s ,  b) e x i s t i n g  f a c i l i t i e s  g r e a t e r  than 

1 .5  mw i n  capac i ty ,  and c)  new p r o j e c t s .  The s i g n i f i c a n c e  of t h e ' s i z e  and 2 



d i s t i n c t i o n  is  not  the  r i g h t s  g ran ted  by t h e  l i c e n s e ,  but  t h e  pro- 

.cedures  'reguir 'ed t o .  -obta in  t h e  l i c e n s e .  . I n .  a l l  c a s e s ,  pub l i c  e n t i t i e s  

r e c e i v e  p re fe rence ,  and t h e  Commission may recommend t o  the  Congress 

t h a t  t h e  Federa l  government develop a s i t e  brought  t o  t h e  Commission's 

a t t e n t i o n  by a  l i c e n s e  a p p l i c a t i o n .  

( a )  The L icens ing .o f  Minor P r o j e c t s  

The FERC r e c e n t l y  promulgated a  " shor t  fo'm" a p p l i c a t i o n  t o  

s t r e a m l i n e  minor p r o j e c t  a p p l i c a t i o n s .  The s h o r t  form r e q u i r e s  

b a s i c  in fo rmat ion .on  t h e  s i z e ,  l o c a t i o n , . u s e  and ownership of 

t h e  p r o j e c t ,  a s  we l l  a s  evidence  of compl iance .wi th  s t a t e  water 

laws and' o t h e r  s t a t e  laws, a  b r i e f  descr5p t i o n  of environmental 

impact and comments from o t h e r  Federa l  agencies  consu,lted p r i o r  

t o  f i l i n g  of the  a p p l i c a t i o n .  S i g n i f i c a n t l y ,  no environmental 

impact s ta tement  is requ i red  f o r  minor p r o j e c t s .  Upon f i l i n g ,  

n o t i c e  of t h e  a p p l i c a t i o n  is  published i n  t h e  Federa l  Reg i s t e r  

" a n d  i n  l o c a l  newspapers.' Agencies a r e  n o t i f i e d  by mail.  FERC 

decision-making time on minor p r o j e c t s  has averaged about two yea r s  

' i n  the p a s t .  With t h e  s h o r t  form, t h e  FERC hopes t o  decrease  

delay  t o  one year. I n t e r e s t e d  p a r t i e s  may in te rvene  i n  FERC 

minor l i c e n s e  proceedings. FERC d e c i s i o n s  may be appealed t o  

t h e  U.S.  C i r c u i t  Court of Appeals. 

(b)  The Licensing of Major P r o j e c t s  

The l i c e n s i n g  of h y d r o e l e c t r i c  p r o j e c t s  i n  excess of 1 . 5  mw 

of c a p a c i t y ,  both new and e x i s t i n g ,  is p r e s e n t l y  a  very complicated 

process.  When the  FERC implements changes t o  comply wi th  Con- 

g r e s s i o n a l  d i r e c t i v e s  t o  s t r e a m l i n e  t h e  p rocess ,  and t o  implement 



t h e  p o l i c y  o b j e c t i v e s  of t h e  FERC Chairman, t h e  procedures  f o r  

major  l i c e n s e s  w i l l  b e  somewhat s i m p l i f i e d .  Whether t h e  reforms 

s a v e  both agency and deve lope r  t ime and e f f o r t  remains t o  b e  

seen.  

(1)  .The App l i ca t ion  

The major p r o j e c t  a p p l i c a n t  must f i l e  a  completed 

form a n d . E x h i b i t s  A th rough W ,  a s  r equ i r ed  by t h e  FERC, t o  

e x p l i c a t e  v a r i o u s  a s p e c t s  of  t h e  p r o j e c t . .  P r e p a r a t i o n  of  

t h e  e x h i b i t  r e q u i r e s  comple t ion  of a l l  s t u d i e s  and d e s i g n  

work, q e l e c t i o n  of  equipment,  procurement of land and wa te r  

r i g h t s '  and obtainment  of s t a t e  permits .  The more s i g n i f i -  

c a n t  e x h i b i t s  a r e  E x h i b i t  R ,  d e s c r i b i n g  t h e  impact of t h e  

p r o j e c t  on r e c r e a t i o n a l  v a l u e s  and m i t i g a t i o n  e f f o r t s  t o  

be  undertaken;  Exh ib i t  S ,  d e s c r i b i n g  p r o j e c t  impact on f i s h  

and w i l d l i f e ,  and m i t i g a t i o n  e f f o r t s  t o  be undertaken;  

E x h i b i t  V ,  d e s c r i b i n g  t h e  impact of t h e  p r o j e c t  on n a t u r a l ,  

h i s t o r i c  and s c e n i c  v a l u e s ;  and Exh ib i t  W ,  t h e  p r o j e c t  en- 

v i ronmenta l  impact r e p o r t .  These e x h i b i t s  a r e  des igned  t o  

f a c i l i t a t e  FERC compliance w i t h  p rov i s ions  of t he  F e d e r a l  

Power Act ,  t h e  F i sh  and W i l d l i f e  Coordinat ion Act ,  t h e  

National H i s t o r i c  P r e s e r v a t i o n  Act and t h e  Na t iona l  Environ- 

menta l  P o l i c y  Act. 

( 2 )  The Environmental I m ~ a c t  Statement  

The purpose of E x h i b i t  W i s  t o  a s s i s t  t h e  FERC i n  

de te rmining  whether  t h e  g r a n t i n g  of t h e  p r o j e c t  l i c e n s e  

w i l l  b e  a  "major Fede ra l  ac ' t ion  s i g n i f  i c a n c l y  zf frc  t i n g  the  



. q u a l i t y  .of t h e  .human environment.  " I f  i t  is ,  t h e  FERC 

must p r e p a r e  b o t h  a d r a f t  environmental  impact s t a t e m e n t  

(DEIS) and a  f i n a l  envi ronmenta l  impact s t a t emen t  (FEIS). 

I n  p r a c t i c e ,  t h e  r e n o v a t i o n  of e x i s t i n g  s i ' t e s  and t h e  

c o n s t r u c t i o n  of new small p r o j e c t s  a r e  h e l d  by t h e  FERC 

n o t  t o  r e q u i r e  a n  EIS. Thi s  po ' l icy s a v e s  t h e  small 

deve lope r  c o n s i d e r a b l e  expense and de lay .  The p r e p a r a t i o n ,  

c i r c u l a t i o n  and e v a l u a t i n n  nf  an KIS a d d o ' a e  l e a s t  a year 

t o  t h e  d e l a y  i i l  pcojecf  appr6VaI, and can  c o s t  t h e  dcvc loper  

hundreds of  thousands of d o l l a r s . .  ' 

I f  a n  EIS must b e  prepared  on a  p r o j e c t ,  t h e  Y a t i o n a l  

Environmental  P o l i c y  A c t  (NEPA) r e q u i r e s  e v a l u a t i o n  of  t h e  

envi ronmenta l  impact of t h e  proposed p r o j e c t ;  unavoidable  

a d v e r s e  envi ronmenta l  i m p a ~ t s  of t h e  p r o j e c t !  a l t e r n a t i v e s  

which might  a c h i e v e  t h e  same r e s u l t ;  t h e  r e l a t i o n s h i p  between 

t h e  short-tern u s e  o'f t h e  p r o j e c t  environment and t h e  main- 

t enance  and 'enhancement  of l o n g - t e r m . p r o d u c t i v i t y ;  and ,  

f i n a l l y ,  any ' i r r e v e r s i b l e  and i r r e t r i e v a b l e  commitments of 

resources involved  i n  t h e  p r o j e c t .  It is  worth noping t h a t  

one  of eve ry  t e n  EIS prepared pursuant  t o  m P A  has r e s u l t e d  

i n  l i t i g a t i o n .  The FERC implementc NEPA by ~ s a c m b l i f i g  an 

EIS Task Force  from t h e  s t a f f  of a p p r o p r i a t e  FERC , o f f i c e s  

t o  p r e p a r e  a DEIS from t h e  a p p l i c a t i o n  and comments from 

F e d e r a l  agenc ie s .  The DEIS is c i r c u l a t e d  f o r  comment t o  

F e d e r a l ,  s t a t e  and l o c a l  agenc ie s ,  a s  w e l l  a s  i n t e r e s t e d  



parties ,and .experts. .Upon receipt of comments, the Task 

~orce reviews the EIS to produce the FEIS. If issues. 

remain unresolved in' the FEIS, an adhinistrative law 

judge will decide the issues after the FERC staff and inter- 

venors file briefs and submit evidence. The FERC must 

specifically accept or reject the findings of the judge 

on points contested in the EIS. Any person with'standing 
< 

may intervene .on the basis o'f the EIS. 

If an EIS is not required, the FERC must prepare a 

"negative determination" showing that 'the commission took 

a hard look at the environmental impact df the project and 

convincingly demonstrated that the impact was not significant. 

This determination may be appealed, and will be closely 

scrutinized by reviewing courts. 

Pursuant to an Executive Order issued by President 

Carter in 1977, the Council on Environmental Quality (CEQ) 

has recently promulgated final regulations designed to' 

radically transf o m  the way Federal agencies, including. the 

FERC, implement NEPA. The regulations, replacing the 

prlor CEQ.guidelines which were advisory in nature,.will 

have the effect of law. The new regulations are intended to 

change the EIS from a post-planning checklist to a document 

designed to force the mitigation of environmental impacts. 

The regulations also seek to make the EIS a timely 

decision-making document which will satisfy the information 

needs of all agencies. In addition, CEQ will become the 



a r b i t e r  o f  d i s p u t e s  between l e a d  agenc i e s  and o t h e r  agenc i e s  
, 

involved  i n  t h e  l i c e n s i n g  process .  Fede ra l  a g e n c i e s ,  i nc lud ing  
'J 

independent  a g e n c i e s  l i k e  t h e  FERC, have, i n e f f e c t ,  had t h e i r  

EIS r e g u l a t i o n s  ''supplemented" by t h e  CEQ r e g u l a t i o n s .  

(3) E v a l u a t i o n  of  t h e  P r o j e c t  by t h e  FERC, 
\ 

Upon f i l i n g  of t h e  a p p l i c a t i o n  and n i n e  ' (9)  c o p i e s ,  

t h e  a p p 1 i c a t i o n . i ~  docketed and s e n t  t o  a p p r o p r i a t e  FERC 

~fffcrs. I f  Ll~r offices f i n d  bef fce i ic fes ,  t h e  a p p l i c a n t  

is g iven  t h i r t y  (30) days t o  c o r r e c t  t h e  d e f i c e n c i e s .  Once 

t h e  a p p l i c a t i o n  i s  complete,  t h e  App l i ca t i on  O f f i c e  a s s i g n s  

a  P r o j e c t  Manager (PM) and an. a t t o r n e y  from t h e  O f f i c e  of 

Genera l  Counsel t o  t h e  p r o j e c t .  The PM p r e p a r e s  a  p r o j e c t  

d e s c r i p t i o n  f o r  c i r c u l a t i o n  f o r  comment . t o  a p p r o p r i a t e  Fede ra l ,  

s t a t e ,  r e g i o n a l  and l o c a l  agenc i e s .  Keceived komments a r e  

forwarded t o  t h e  a p p l i c a n t  f o r  response.  The PM combines 

r e p o r t s  from FERC o f f i c e s  t o  c r e a t e  a  Power Memorandum, 

t h e  FERC decision-making document. The Power Memorandum 

is c i r c u l a t e d  t o  o f f i c e s  f o r  comment, then  t o  t h e  O f f i c e  

of  Genera l  Counsel f o r  p r e p a r a t i o n  of a  Commission Order deny- 

i n g  o r  g r a n t i n g  t h e  l i c e n s e .  The Order ,  t h e  Power Flemorandum 

and the FEIS a r e  f o n ~ a r d e d  t o  t h c  Co,mminnioncrs fnr  a de-  

c i s i o n .  The d e c i s i o n  of t h e  FERC may be  appealed t o  a  U.S. 

C i r c u i t  Court  of Appeals. 

D. Add i t i ona l  FERC Powers Important  t o  H y d r o e l e c t r i c  P r o j e c t s  

Waiver of L i cense  Condi t ions  

I n  l i c e n s i n g  minor p r o j e c t s  t h e  FERC may, i n  i t s  d i s c r e t i o n ,  



waive many of the conditions usually inserted in hydroelectric 

licenses, such as payment of annual dam charges and maintenance 

of depreciation reserves. The fifty (50) year license limitation 

may not be waived. Waiver of conditions is a clear incentive for 

small projects. 

2. The Power of Eminent Domain 

The.Federa1 Power Act gives the licensee who has made an un- 

successful, but bona fide, effort to acquire project lands through 

eminent domain the authority to acquire an unimproved dam site. 

3. Annual Dam Charges and Use Fees 

The FERC charges licensees five cents per kw of installed capacity, 

up to a capacity,of two thousand kw as an annual license fee. The 

remaining expenses of the hydroelectric regulation activities o,f the 

FERC are apportioned among dams in excess of two thousand kw 

capacity on the basis of capacity. m e  FERC also computes use fees 

charge'to licensees who utilize government dams or water from govern-' 

ment dams. Unfortunately, the FERC use fee computation method cre'ates 

a bias which favors fossil fuel generation since it. computes the value of 

the license by comparing it with the cost of generating the same amount 

of power by fossil fuel generation. The fee is one-half of the dif- 

ference between the cost,of fossil .fuel and hydro generation. The 

effect of .this policy is to encourage the continued disuse of the ' 

hundreds of Corps of Engineers and Bur,eau ,of Reclamat ion navigation, 

irrigation and flood control facilities capable of producing hydro- 

power. 

E. Small Dams and the National Energy Act 

As part of what is now known as the Yational Energy Act, Congress enacted 

the Public Utilities Regulatory Policies Act of 1918.. Portions of this Act 



w i l l  be  s i g n i f i c a n t  i n c e n t i v e s  t o  t h e  development of small s c a l e  hydro- 

e l e c t r i c  f a c i l i t i e s .  Under T i t l e  I1 of t h e  Act ,  t h e  FERC must promul- 
e 

g a t e  r e g u l a t i o n s ,  en fo rced  by t h e  s t a t e  PUCs, r e q u i r i n g  u t i l i t i e s  

t o  purchase  power g e n e r a t e d  by "smal l  power producers"  a t  " j u s t  and rea-  . 

sonable  r a t e s " .  D a m s  of e i g h t y  (80) 'megawat t s  o r  l e s s  w i l l  be  con- 

s i d e r e d  s m a l l  power producers .  The j u s t  and r easonab le  r a t e  may n o t  

d i s c r i m i n a t e  a g a i n s t  t h e  u l t i m a t e  consumer and may n o t  exceed t h e  margina l  

cosc of t h e  pu rchas ing  u t i l i t y ' s  a l t e r n a t i v e  s o u r c e s ,  bu t  i t  may r e f l e c t  

t h e  inc reased  risk t h e  s m a l l  power producer  t a k e s  because i t  i s  n o t  a 

r e g u l a t e d  u t i l i t y  gua ran teed  an o p p o r t u n i t y  t o  e a r n  a f a i r  r a t e  of r e t u r n .  

T i t l e  I1 a l s o  a l l o w s  an " e l e c t r i c  u t i l i t y "  t o  p e t i t i o n  t h e  FERC t o  f o r c e  

a u t i l i t y  t o  wheel  power from a s m a l l  power producer  t o  t h e  e l e c t r i c  

u t i l i t y ,  and a l l o w s  t h e  s m a l l  power producer  t o  p e t i t i o n  t o  FERC f o r  i n t s r -  

connec t ion  w i t h  t h e  g r i d .  F i n a l l y ,  t h e  Act pe rmi t s  t h e  FERC t o  exempt 

sma l l  power p roduce r s  from c e r t a i n  p r o v i s i o n s  ~f P a r t  I1 nf t h o  F e d e r a l  

Power Act, t h e  P u b l i c  U ~ i l i e y  Holding Company Act ,  and s t a t e  laws and 

r e g u l a t i o n s  conce rn ing  r a t e s  and f i n a n c i a l  m a t t e r s .  Depending on t h e  

con ten t  of  t h e  r e g u l a t i o n s  promulgated t o  implement t h e  Act ,  t h e s e  pro- 

, . v i s i o n s  can  become s i g n i f i c a n t  i n c e n t i v e s  t o  t h e  development of s m a l l  

s c a l e  h y d r o e l e c t r i c  f a c i l i t i e s  by d e c r e a s i n g  t h e  bl.rrdcn of r e g u l a t i o n  

and i n c r e a s i n g  a c c e s s  t o  p u r c h a s e r s  of e l e c t r i c i t y .  T i t l e  I V  o f  t h e  Act 

c r e a t e s  a f e a s i b i l i t y  s t u d y  and c o n s t r u c t i o n  l o a n  program which w i l l  a l s o  

be an  impor t an t  i n c e n t i v e  t o  SSH deve.lnpment i f  f u l l y  funded by t h e  P r e s i -  

den t  and Congress.  

111. THE REGULATION,OF CONSTRUCTION I N  AND THE DISCHARGE OF DREDGE, FILL AND OTHER 
NATERIALS INTO NAVIGABLE WATERWAYS 

A.   he U.S. Army Corps of Engineers  



Pursuant  t o  t h e  Rivers  and Harbors Act,  t h e  Corps is au thbr ized  t o  

1 icense ;dams  i n  nav igab le  waterwa,ys and t o  remove unl icensed o b s t a c l e s  

t o  n a v i g a t i o n ,  such as dams. However, t h e s e  p r o v i s i o n s  of t h e  Rivers  

and Harbors Act have been pre-empted by S e c t i o n  1 0 ( e )  of ' t h e  ~ e d e r a l  

a Power Act,  which provides  t h a t  h y d r o e l e c t r i c  f a c i l i t i e s  a f f e c t i n g  naviga- 

b l e ' w a t e r s  may n o t  be l i c e n s e d  by t h e  FERC u n t i l  approved by t h e  Corps. 

The Corps e x e r c i s e s t h i s  a u t h o r i t y  by commenting on FERC l i c e n s e  app l i ca -  

t ions .  

The C o r p s ' a l s o  i s s u e s  permits  f o r  t h e  d i s c h a r g e  of dredge and f i l l  

m a t e r i a l  under Sec t ion  404 of t h e  c l e a n  Water Act. Important ly ,  t h e  

j u r i s d i c t i o n  o f  t h e  Corps under t h e  Clean Water Act extends  beyond'naviga- 

b l e  w a t e r s  t o  any waters  of t h e  United S t a t e s .  

B. The Environmental P r o t e c t i o n  Agency 

The Environmental P r o t e c t i o n  Agency (EPA) is charged wi th  t h e  p r o t e c t i o n  

and enhancement of t h e . q u a l i t y  of t h e  n a t i o n s  w a t e r s ,  p r i m a r i l y  through t h e  

Clean Water Act ,  formerly  knokn a s  t h e  Federa l  Water P o l l u t i o n  Control  Act. 

Because of  t h e  s t r u c t u r e  of t h e  Act, t h e  EPA may have no a u t h o r i t y  over  t h e  

c o n s t r u c t i o n  0.r o p e r a t i o n  of dams. 

s e c t i o n  401 of t h e  Act r e q u i r e s  any a p p l i c a n t  f o r  a  Federal  l i c e n s e  f o r  

an  a c t i v i t y  which might r e s u l t  i n  a  d i s c h a r g e ' i n t o  nav igab le  wa te r s  t o  pro- 

v i d e  t h e  l i c e n s i n g  agency wi th  c e r t i f i c a t i o n  from t h e  s t a t e  t h a t  t h e  a c t i v i t y  

w i l l  comply w i t h  e f f l u e n t  l i m i t a t i o n s  and s t a n d a r d s  e s t a b l i s h e d  by t h e  s t a t e  

pursuant  to. t h e  Act. '  Thus, on ly  i n  s t a t e s  not  e x e r c i s i n g  c e r t i f i c a t i o n  au- 

t h o r i t y  pursuan t  t o  t h e  Act w i l l  t h e  EPA have a  r o l e  i n  dam l i c s n s i n g .  The 

FERC r e q u i r e s  t h a t  t h e  401 c e r t i f i c a t e  be  acqu i red  p r i o r  t o  f i l j n g  a  l i c e n s e  

a p p l i c a t i o n  w i t h  t h e  FERC. The S e c t i o n  401 c e r t i f i c a t e  is  an obstac ' le  t o  SSH 

on iy  where s t a t e s  have adopted a "seven day minimum flow" s t andard ,  which 
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impairs the operation .of the dam. The seven day mininum flow standard 

represents the level attained by the wateway diring the seven days of lowest 
J 

flow in a ten (10) year period. Clearly, if flow drops below this level, the - 

dam must release water to raise the flow. This may be a particular problem 

with dams used to produce peaking power. 

EPA may also gain jurisdiction over SSH pursuant to Section 102 of the Act. 

Section 402 establishes the National Pollution Discharge Elimination System 

(NPDES), which requires a permit for the discbarge of any pollutant into 

navigable waters., Although EPA has previously held in separate letters of 

opinion that dams are not point' sources ' subject to NPDES regulation, a pro- 

cedural victory won by the South Carolina Wildlife Federation in a suit to 

. enjoin construction of a corps dam and a petition for rulemaking filed with 

.:, the EPA by the National Wildlife Federation have raised the serious possibility that 

dams will be subject to NPDES regulation. The plaintiffs and petitioners 

in these controversies allege that dams add trace metals and oxygen-deficient 

, water to downstream waters. The Corps and the Utility Water Act Group deny that 

dams add pollutants to water and contend that any trace minerals are absorbed 

from the bottom land of reservdirs. If SSH are subjected to NPDES regulation, 

a significant obstacle to the development of SSH will have been 'raised. 

IV . The Protection of Fish, Wildlife and Endangered Species 

The protection and enhancement of fish, wildlife and endangered species 

is primarily the responsibility of the Department of Interior, but the Depart- 

ment of Commerce and the FERC also play a role. 

A. The Federal Energy Regulatory Commission 

1. 'L'he Construction of Fish~cays. 

Section 18 of the Federal Power Act mandates that the FERC shall 

require licenses to construct and operate such fishways as are perscrib- 

ed by the U.S. Fish and Wildlife Service, the National ?lar$ne Fisheries 



Service .  Although t h e s e  agencies  view t h e i r  powers a s  adv i sory  r a t h e r  

than a s  mandatory, t h e  power of t h e  FERC t o  r e q u i r e  f ishways makes 

fishways a s i g n i f i c a n t  o b s t a c l e  t o  new dams and a  s m a l l e r  o b s t a c l e  t o  the  

r e t r o f i t t i n g  of o l d  dams. When b a r r i e r s  l i e  between t h e  ocean and a  

dam, t h e  FERC merely r e q u i r e s  t h a t  f ishways be cons t ruc ted  when t h e  

1 

b a r r i e r s  a r e  removed o r  equipped w i t h  f ishways.  

2. Evaluat ion of P r o j e c t  E f f e c t  on F i s h  and W i l d l i f e  

, T h e  United S t a t e s  Supreme Court  h a s  ru led  t h a t  f i s h i n g  is  a  re- 

c r e a t i o n a l  u s e  of r i v e r s  which must be considered when t h e  FERC eva lua tes  

whether a  dam p r o j e c t  i s  i n  t h e  p u b l i c  i n t e r e s t .  The Court  i n  t h e  

same c a s e  a l s o  s a i d  t h e  FERC must cons ider  the  e f f e c t  of t h e  p r o j e c t  on 

. , .. , ,. , anadromous f i s h  and on w i l d l i f e .  Thus, even wi thout  t h e  F i s h  and W i l d l i f e  

Coordinat ion Act ,  t h e  FERC must cons ider  t h e  e f f e c t s  of a  p r o j e c t  on f i s h  

and w i l d l i f e .  

B. The Departments of I n t e r i o r  and Commerce 
I 

1.. The F i sh  and W i l d l i f e  Coordination Act 
Y "  . . 

- Y 

The F i s h  and W i l d l i f e  Coordinat ion Act ,  adminis tered by t h e  

Departments of 1 n t e r i o r . a n d  Commerce, r e q u i r e s  t h a t  Federa l  agenc ies  

l i c e n s i n g  dams impounding more t h a n  t e n  a c r e s  of water  c o n s u l t  t h e  De- 
. . 

partments and s t a t e  f i s h  and w i l d l i f e  agenc ies  t o  determine how f i s h  and 

w i l d l i f e  may be  conserved and enhanced. . T h e  Act r e q u i r e s  p rov i s ion  f o r  

w i l d l i f e  management i n  l i censed  p r o j e c t s  and w i l d l i f e  conserva t ion  plans  

approved j o i n t l y  by t h e  FERC, t h e  Department S e c r e t a r y  and t h e  s t a t e  f i s h  

and w i l d l i f e  agency. S p e c i f i c  m i t i g a t i o n  measures a r e  l e f t  t o  t h e  

d i s c r e t i o n  o'f t h e  FERC, but  t h e  Act i s  an important p i e c e  of environmental 

l e g i s l a t i o n .  



2. A Reinv igora ted  FWCA and NEPA. 

,The A c t  may become s t r o n g e r  when t h e  Departments i s s u e  new re-  . . 
, t 

g u l a t i o n s  v igorous ly  implementing t h e  Ac t ,  a s  d i r e c t e d  by P r e s i d e n t  

C a r t e r .  S i n c e  t h e  Act a p p l i e s  t o  p r o j e c t s  which may no t  r e q u i r e  an EIS, . 
t h e  Act may p r e s e n t  g r e a t e r  o b s t a c l e s  than ;iZTA does t o  the  development of  SSH. 

It is worth  . . n o t i n g  t h a t  t h e  w i l d l i f e  a g e n c i e s  'do n o t  ag ree  wi th  t h e  

~ e v c r n l  c o u r t  d e c i s i o n s  whicll llir11.I  hat a NEPA EX'S s a t i s f i e s  the  E'WCA. 

W.en NEPA is r e i n v i g o r a t e d  by t h e  new CEQ r e g u l a t i o n s  and the  RJCA 

is r e i n v i g o r a t e d  by t h e  new j o i n t  r e g u l a t i o n s '  of I n t e r i o r  and Commerce, 

SSH'developers  may have new o b s t a c l e s  t o  surmount. 

C. Dormant I n c e n t i v e s  t o  SSH Development. 

# '  1. Under t h e  Anadromous F i s h  Conservat ion Act and t h e  F i s h  Restor-  

? a t i o n  and Management P r o j e c t s  Ac t ,  t h e  S e c r e t a r y  of I n t e r i o r  i s  author-  

i z e d  t o  expend. funds f o r  purpos'es which can e a s i l y  be const rued t o  

i n c l u d e  t h e  c o n s t r u c t i o n  of f i shways .  The on ly  o b s t a c l e s  t o  such pro- 

grams a r e  a l a c k  of funds  and c o n t r a r y  p o l i c i e s  adopted by the  o f f i c i a l s .  

The Corps of Engineers is  a u t h o r i z e d  t o  c o n s t r u c t  f ishways o r  r i v e r  
. . 

and h a r b o r  improvements i n  n a v i g a b l e  waterways pursuant  t o  t h e  Rivers  and 

Harbors Act of 1888. 

D. , The P r o t e c t i o n  of Endangered S p e c i e s  

The Endangered ~ d e c i e s  Act v e s t s  t h e  S e c r e t a r i e s  of I n t e r i o r  and Commerce 

w i t h  a u t h o r i t y  t o  p r o t e c t  s p e c i e s  i n  danger of e x t i n c t i o n  o r  l i k e l y  t o  be- 

come i n  danger  of e x t i n c t i o n .  Any t h r e a t e n e d  s p e c i e s  may be added t o  t h e  

Endangered S p e c i e s  L i s t  and r e g u l a t i o n s  may be i s s u e d  by the  S e c r e t a r y  of 

I n t e r i o r  t o  p r o t e c t  t h e  s p e c i e s .  ,The r e g u l a t i o n s  may i n c l u d e  d e s i g n a t i o n  of a  

r ange  o r  c r i t i c a l  h a b i t a t  i n ' w h i c h  commercial a c t i v i t y  may n o t  t ake  p l a c e  



withou t  permission of t h e  S e c r e t a r y .  However, t h e  grounds f o r  permiss ion 

i s  economic ha rdsh ip ,  and exemptions f o r  smal l  dams a r e  u n l i k e l y .  Congress 

enacted an a d d i t i o n a l  procedure  t o  o b t a i n  exemptions from t h e  Act i n  1978, 

b u t  t h e s e  procedures  a r e  des igned f o r  l a r g e  p r o j e c t s ,  such a s  t h e  huge T e l l i c o  

Dam. It  is  d o u b t f u l  t h e  two review pane l s  c r e a t e d  by Congress would exempt 

a  smal l  dam from t h e  s t r i c t u r e s .  of t h e  Act. Thus t h e  Act is an insurmount- 

a b l e  o b s t a c l e  i f  a  smal l  dam t h r e a t e n s  a  l i s t e d  s p e c i e .  Developers must check 

t h e  l ists of p r o t e c t e d  s p e c i e s  . . . publ ished .. r e g u l a r l y  i n  t h e  Federa l  R e g i s t e r  and 
. . .  

, , . . 
. . 

t h e  code of ~ e d e r h  ~ e g t i l a t i o n s  ., . ' ' 

. . 

V. The P r e s e r v a t i o n  of H i s t o r i c  P l a c e s ,  Archeological  S i t e s  and Na tura l  Areas.  

The p r e s e r v a t t o n  . :o f .  h i s t o r i c  . . p l a c e s ,  a r c h e o l o g i c a l  s i t e s  and n a t u r a l  
. . . , 

a r e a s  p r e s e n t s  ~ n i q u e . ' ~ r o b i i m s  , t d ' t h e  SSH dev'eloper because t h e  a r e a s  and 
t . . 

p l a c e s  p r o t e c t e d ,  l i k e  endgingered s p e c f e s ,  have no common -outward c h a r a c t e r i s t i c s .  

A. H i s t o r i c  and Archeo log ica l  P r e s e r v a t i o n  

1. P r o j e c t s  on F e d e r a l l y  Owned o r  Cont ro l l ed  Lands 

P r o j e c t s  e f f e c t i n g  h i s t o r i c  o r  a r c h e o l o g i c a l  s i t e s  on F e d e r a l l y  owned 

o r  c o n t r o l l e d  l a n d s  must b e  permit ted  by t h e  S e c r e t a r y  of I n t e r i o r ,  
. .  . 

through t h e  N a t i o n a l  Pa rk  Serv ice .  

2 .  H v d r o e l e c t r i c  P r o i e c t s  i n  General  

Before t h e  FERC m a y . l i c e n s e  a  p r o j e c t  which w i l l  pond more than f o r t y  
. . 

a c r e s  of w a t e r ,  o r  which,may have some e f f e c t  on h i s t o r i c  o r  a r c h e o l o g i c a l  

m a t e r i a l s ,  t h e  p r o j e c t  must b e  brought t o  t h e  a t t e n t i o n  of t h e  S e c r e t a r y  

of I n t e r i o r .  The S e c r e t a r y  may r e l o c a t e  such m a t e r i a l s ,  using'  p u b l i c  

funds from p r o j e c t  a p p r o p r i a t i o n s  . i f  necessa ry .  

B. P r o j e c t s  L i s t e d  i n  o r  E l i g i b l e '  f o r  L i s t i n g  i n  t h e  Na t iona l  R e g i s t e r  

The Na t iona l  R e g i s t e r ,  a  l is t  of s i t e s  nominated f o r  t h e i r  h i s t o r i c  s i g n i f -  

i c a n c e  by government a g e n c i e s  concerned wi th  h i s t o r i c  p r e s e r v a t i o n ,  - ... may pose 



the  most s i g n i f i c a n t . o b s t a c 1 e  t o  SSB of t h e  s e v e r a l  F e d e r a l  i n s t i t u t i o n s  

c r e a t e d  t o  p r o t e c t  h i s t o r i c  and a r c h e o l o g i c a l  s i t e s .  L i s t i n g  of p roper ty  i n  

t h e  R e g i s t e r  h a s  no e f f e c t  on p r i v a t e  owners, b u t  r e q u i r e s  F e d e r a l  l i c e n s i n g  

agenc ies  t o  c o n s i d e r  t h e  e f f e c t  of t h e  p r o j e c t  on p r o p e r t i e s  l i s t e d  o r  

e l i g i b l e  f o r  l i s t i n g  i n  the  R e g i s t e r .  h ccnplex procedure is  e s t a b l i s h e d  - 

by r e g u l a t i o n  by which the  FERC must e v a l u a t e  t h e  e f f e c t  of a p r o j e c t  on a  s i t e  

and n e g o t i a t e  agreements on methods of impact avoidance o r  m i t i g a t i o n  w i t h  the  

Execut ive  ~ i r e c t o r  of the  Advisory Counci l  on H i s t o r i c  P r e s e r v a t i o n  and the  S t a t e  

H i s t o r i c  P r e s e r v a t i o n  Off ices .  The FRlC givac  v c i g h t  to  ehe p o l i c i e s  uf iht! Advisorv 

Counci l  on H i s t o r i c  P r e s e r v a t i o n  i n  cons ide r ing  l i c e n s e  a p p l i c a t i o n s ,  i n  p a r t  

because of t h e  demands of NEPA and t h e  FERC's own r e g u l a t i o n s ;  -.The t ime and 

expense of d i s c o v e r i n g  t h e  h i s t o r i c  o r  a r c h e o l o g i c a l  va lues  a f f e c t e d  by a  p r o j e c t  

can b e  a  s i g n i f i c a n t  o b s t a c l e  t o  SSH,as 'can the  process  of n e g o t i a t i n g  and 

' m i t i g a t i n g  a d v e r s e  e f f e c t s .  One i n c e n t i v e  t o  SSH e x i s t s  under the  Tax Reform 
\' 

Act of 1976. Under t h e  Act,  a  deve loper  who r e s t o r e s  an h i s t o r i c  s i t e ,  such 

a s  a  m i l l ,  may g a i n  a s i g n i f i c a n t  tax break  by amor t i z ing  the  c o s t  of r e h a b i l -  

i t a t i o n  over a , f i v e  yea r  per iod.  I t  should  a l s o  be noted t h a t  a  FERC r e p o r t  
t 

suggested t h a t  p r i c e - f i x i n g  and t e r r i t o r i a l  a l l o c a t i o n  may b e  a problem among 

some e x p e r t s  who must be h i r e d  t o  comply wi th  FERC h i s t o r i c  and a r c h e o l o g i c a l  

p r e s e r v a t i o n  g u i d e l i n e s .  

C.  The P r e s e r v a t i o n  of Na tu ra l  Areas 

1. The Na t iona l  Wilderness P r e s e r v a t i o n  System- 

Crea ted  by Cnngress i n  1967,  thc Matinnnl Wi-11.Ier11u~b: Preccrvaeion 

System p e r m i t s  t h e  d e s i g n a t i o n  f o r  p r o t e c t i o n  purposes of wi lde rness  a r e a s  

on F e d e r a l  l a n d s .  Commercial a c t i v i t y  is  g e n e r a l l y  p r o h i b i t e d  i n  t h e s e  a reas .  

However, dams may be b u i l t  and opera ted  i n  wi lde rness  a r e a s  i f  t h e  P r e s i d e n t  

f i n d s  such use  is  i n  t h e  p u b l i c  i n t e r e s t .  The P r e s i d e n t  may a t t a c h  



c o n d i t i o n s . t o  any permit .  The e f f e c t  of t h e  System i s  t o  remove auti;ority 

from t h e  FERC t o  d e d i c a t e  des igna ted  l a n d s  t o  power product ion.  

L' 2. The N a t i o n a l  T r a i l s  Systerc '  

E s t a b l i s h e d  t o  p r o t e c t  walking,  h i k i n g  and camping t r a i l s  on ~ e d e ; a l ,  

s t a t e  and p r i v a t e  l a n d s ,  t h e  N a t i o n a l  T r a i l s  System ne i t ,he r  p r o h i b i t s  nor 

pe rmi t s  dams. 

3 .  Wild and S c e n i c  Rivers  

The Wild and Scenic  R i v e r s  Act is t h e  most s e r i o u s  o b s t a c l e  t.o SSH of 
# 

t h e  s 2 v e r a l  F e d e r a l  s t a t u t e s  which p r o t e c t  n a t u r a l  a r e a s .  Under t h e  Act ,  

wi ld  and f r e e  f lowing r i v e r s  a r e  des igna ted  by Congress a s  wa teways  

worthy of Riirers may- be--designated a s  w i l d ,  s c e n i c  o r  

r e c r e a t i o n a l .  Designat'ion 0 f . a  r i v e r  p r o h i b i t s . t h e  i s suance  of a  FERC .: 

l i c e n s e  f o r  a  p r o j e c t  on t h e  r i v e r .  I n  a d d i t i o n ,  t h e  FERC may not  i s s u e  

a  l i c e n s e  f o r  a  p r o j e c t  on any r i v e r  l i s t e d  a s  a  p o t e n t i a l  a d d i t i o n  t o  

t h e  S y s t e m , u n t i l  such time a f t e r  1981 when t h r e e  y e a r s  have e lapsed s i n c e  

, . , . 
. . Congress added t h e  l a s t  r i v e r  t o  t h e  l i s t  of p o t e n t i a l . a d d i t i o n s .  

4. The N a t i o n a l  W i l d l i f e  R ~ f u g e  System 
8 r 

The N a t i o n a l  W i l d l i f e  Refuge System is a  c o n s o l i d a t i o n  of t h e  v a r i o u s  

a r e a s  admin i s t e red  by t h e  Department of I n t e r i o r  f o r  the  c o n s e r v a t i o n , o f  

f i s h  and w i l d l i f e .  The ~ e c r e ' t a r ~  of I n t e r i o r  may permit  any use  of a  

- w i l d l i f e  r e f u g e  which does n o t  c o n f l i c t  w i t h  t h e  purpose f o r  which t h e  

a r e a  was e s t a b l i s h e d .  U.S.Fish and W i l d l i f e  S e r v i c e  r e g u l a t i o n s  provide 

for permi t s  f o r  t h e  c o n s t r u c t i o n  of t r ansmiss ion  l i n e s  and g e n e r a t i n g  

u n i t s  i n  w i l d l i f e  r e f u g e s .  

V I .  Regu la t ion  of t h e  Use of Federa l  Lands 

S i n c e  a  s i g n i f i c a n t  p o r t i o n  of t h e  n a t i o n ' s  SSH p o t e n t i a l  l i e s  on Federa l  

l a n d s ,  F e d e r a l  l and  manag$ment p o l i c y  is important  t o  t h e  s m a l l  developer .  
. . . . . . .  . 



A. The F e d e r a l  Energy Regula tory  Commission 

The F e d e r a l  Power Act v e s t s  t h e  FERC with  a u t h o r i t y  t o  d e s i g n a t e  and 

r e s e r v e . m o s t  F e d e r a l  l a n d  t o  h y d r o e l e c t r i c  product ion.  Once r e s e r v e d ,  only  

Congress o r  t h e  FERC may l i f t  t h e  r e s e r v a t i o n  on l ands .  However, 'because o f .  
\ 

t h e  passage of t h e  ~ e d e r a l  Land P o l i c y  Management Act (FLPMA), q u e s t i o n s  have 

been r a i s e d  concerning FERC's a u t h o r i t y  t o  g r a n t  r i g h t s  of way w i t h i n  t h e  

N a t i o n a l  F o r e s t  system, The FERC h a s  commented oil the  jo ine  r e g u l a t i o n s  praposed 

t o  implement FLPMA. Developers  should  a t t empt  t o  s a t i s f y  a l l  a g e n c i e s  whi le  . 

t h e  con t roversy  con t inues .  The FERC's power t o  r e s e r v e  F e d e r a l  lands is a big+ 

n i f i c a n t  i n c e n t i v e  t o  SSH. 

B. The Bureau of I n d i a n  A f f a i r s  and Ind ian  Lands 

The Bureau of I n d i a n  A f f a i r s  e x e r c i s e s  F e d e r a l  s o v e r e f g n t y  over the  lands , 

of Nat ive  Americans. A deve loper  seeking t o  develop a s i t e  on such l ands  

must o b t a i n  a permit  from t h e  Bureau. I f  t h e  l o c a l  t r i b e  h a s  organized 

pursuan t  t o  F e d e r a l  law and Congress has  recognized t h e , r i g h t s  of the  t r i b e  

t o  c o n t r o l  t h e i r  l and ,  t h e  r e s e r v a t i o n a l  powers a'f t h e  FERC would not  apply 

1. i n d  che permiss ion of t h e  t r i b e  must be  obta ined.  Rcas~nable annual chargar 

must b e  paid  t o  t h e  t r i b e  by t h e  l i c e n s e e .  T r i b a l  l a n d s  may be taken by 

eminent domain. 

C. The N a t i o n a l  pa rk  S e r v i c e  

The N a t i o n a l  Pa rk  S e r v i c e  r e g u l a t e s  t h e  u s e  of n a t i o n a l  p a r k s ,  monu- 

ments and r e s e r v a t i o n s  n o t  c o n t r o l l e d  by t h e  Department of  t h e  Army. Permits  

a r e  r e q u i r e d  f o r  t h e  use  of l a n d s  r e g u l a t e d  by t h e  S e r v i c e .  

D .  The Bureau of Land Xanagement 

Opera t ing  under i n c r e a s e d  powers gran ted  by YLYFlA, t h e  Eureau admin- 

isters p u b l i c  land s u b j e c t  t o  t h e  c o n t r o l  of t h e  Department of I n t e r i o r .  

: .The BU&U permits var1ou.s uses - ' o f  ' r e g u l a t e d  l a n d s  .. . 

I 



E. The National Forest Service 

The National Forest Service, part of the Department of Agriculture, 

regulates the use of National Forests,in part' to maintain favorable water 

flows. National Forests may be 'used for hydroelectric projects. 

F. Public Rights In and Under ~avi~able Rivers 

The Federal Government otin and may lease water under navigable rivers 

flowing through Federal lands.  h he Federal ~overnment has relinquished 

any claim to title to lands beneath navigable waters which lie within state 

boundaries. 

'VII. Federal Dam Construction and Power ~istribution ~ ~ e n c i e s  

Agencies of the Federal gFvernment have constructed and now operate 

. . and maintain a significant percentage of the nation's hydroelectric capacity. 

These age~cies, along with the Federal power distribution agencies, are 

available institutions for the development of SSH by the Federal government at 

existing goverriment irrigation, navigation and flood control facilities, as 

well as at facilities constructed-. in the future. 

: A. The U.S. Army Corps of Engineers 

The Corps constructs facilit'ies for flood control, navigation, soil and 

beach erosion control and river and harbor improvement purposes thoughout 

the nation. The Corps must gain the permission of Congress to construct such 

facilities. To justify construction, the Corps employs complex cost-benefit 

formulae which include the benefits of the secondary purposes of the project, 

such as power production. Private developers may obtain permits for instal- 

lationof turbinea at Corps facilities, where hydroelectric potential lies 

untapped. 

B. The Power Administrations 

The Federal government has created several Power Administrations to market 



power generated at Corps .projects. Only one, the Southeastern Power Admin- 

istration serves any of the Northeastern states which are the subject of this 

grant. Most of the Northeastern states, unlike the rest of the nation, are I 

not serviced by a Power Administration. The absence of a Federal marketing 
. 

entity in the region diminishes the likelihood of efficient use of existing . . 

Federal facilities and inhibits the construction of other. . . facilities. Power 

sold by the Power Administration is sold at cost, with .a preference given to 

public entities. 

C. .The Tennessee valley Authdrity 

The TVA is a Congressionally created corporation charged with controlling 

floods'in the-Tennessee River.Valley. However, its principal activity is the 

generation of hydroelectric power at flood control dams. Power sold by the 
...; n 

v ' .  

TVA to public retailers serves over 2.5 million people. Small dam developers 

seeking to develop dams on the Tennessee River or its tributaries must obtain 

the permission of the TVA. 

D. The Bureau of Reclamation. 

The Bureau nf Reclamation constructs land reclamation and irrigation 

facilities in the West. By permit, BUREC facilities may be used by private 

developers for hydroelectric generators. 
, .. 

E. The Federal Energy Regulatory Com$.ssion 
. . 

The FERC may deny a license application and recommend to Congress 'that the 

Federal government develop a project. 

vZXZ. Additional Federal Agencies Concerned with Small Scale Hydroelectric Dams 

A. The River Basins Commissions 

The River Basins Commissions have been established by a combination of 

Executive Orders, state legislation and Congressional legislation ratifying . . 

multi-state compacts pursuant to the Compacts Clause of the U.S. Constitution. 



The purpose of the Commissions is to serve as basin-wide policy-making bodies 

concerned with the use of large river basisns. An example of their usefulness 

is the study of the development of small scale hydroelectric power currently 

being conducted by the New' England River Basins Corrmission. 

Most.of the Commissions possess no direct authority over the development 

of small dams. The exceptions to this rule are the Delaware and Susquehanna 

River.Basins Commissions, which have the authority to regulate use of certain 

interstate waterways. However, the policy-making function of all the ~omcissiocs 

will be important to the development of small scale hydroelectric plants be- 

cause of the concern for multiple uses of the waterways. In addition, the 

Comis:sionS play an important role in the development of comprehensive plans for the 

, development of waterways. Such plans will become of increasing importance in 

FERC decision-making. 

B,. . The International Joint Commission 

The International Joint Commission.(IJC) was created by treaty to re- 

gulate uses of boundary waters which would affect water levels on either side 

of the United States-Canadian border. The construction of any dam which 

would so affect boundary waters must be approved by the Commissions. To do 

technical analyses znd investigations, the IJC borrows staff from Federal agencies. 

Decisions by the IJC are not Federal but iaternational decisions. Accordingly, 

they are not appealable, but may be indirectly challenged in court by collater- 

al procedures. 9 

C. The Water Resources Council 

The Water Resources Council coordinates the budgets and programs of the 

various River Basins20mmissions~ conducts research and monitors water supplies 

in each region. In addition,the Council advises the President and Congress 

on the dev~1,opment of  the nation's water resources. 
c 



D. The Office of Water Research and ,Technology, 

The Office of Water Research and Technology coordin,ates water resources 

C. 

research programs as established under the Water Resource Research Act of 

1970. This includes coordination of grant programs to state designated 

research centers. 

E. The Office of Science and Technology Policy 

The Office of  Science and ~ c c h n o l o g ~  Policy (OSTP), part of the Uffice 

of Management and Budget, conducts studies and advises the President on 
. . 

problems in science and technology. The OSTP is currently 'coordinating an 

extensive study of dam safety procedures in the' Federal government. 



I X .  FEDERAL TAX ISSUES RELATING TO S W L  DMIS 

The fol lowing summary i s  in tended t o  provide a  concfse  overview of 

those  a s p e c t s  o f '  Federal  Income Tax law which have  articular a ~ o l i c a b i l i t v  

t o  SSH development. It does  n o t  purpor t  t o  c o n t a i n  a  complete a n a l y s i s  of 

the  t a x  r a m i f i c a t i o n s  of SSH investment and opera t ion . '  The emphasis i s  on 
. . .  

those p rov i s ions  which have a  unique a p p l i c a t i o n ' t o  SSH pro jec t s .*  

Deductions from Gross Income A, - - -  

Perhaps the  most t e l l i n n  o r ~ v i s i o n s  of t h e  I n t e r n a l  Reve'nue.Code 

renardinn t h e  f i n a n c i a l  well-being of a  SSH p r o i e c t  i n  'the e a r l v  vea r s  

of i t s  e x i s t e n c e  a r e  those  p rov i s ions  which a l low f o r  (1)  c u r r e n t  de- 

, d u c t i o n s  from gross  income of o rd ina ry  and necessary  bus iness  expenses, 

( 2 )  d e p r e c i a t i o n  of c e r t a i n  c a p i t a l  expend i tu res  and (3) n e t  o p e r a t i n g  

l o s s  car ryovers .  

(1) Ordinary and Necessary Business Expenses 

I n t e r n a l  Revenue Code (IRC) 4 162 a l lows a s  a  deduct ion  

from gross  income those  expenses incur red  i n  the  o rd ina ry  

cause of running a  bus iness .  In  t h e  case  of SSH developers  

these  expenses inc lude  l e g a l  f e e s  a s s o c i a t e d  wi th  a p p l i c a t i o n s  

f o r  renewal of o p e r a t i n g  l i c e n s e s .  

( 2 )  Depreciat ion of C e r t a i n  C a p i t a l  E x ~ e n d i t u r e s  

I n t e r n a l  Revenue Code (IRC) 5 167 provides an i n c e n t i v e  

t o  i n v e s t  i n  c e r t a i n  types  of proper ty .  The genera l  r u l e  i s  

* (IDB) - ~ n d u s t ~ i a l  Development Bond 
(ITC)' - Investment T a x , C r e d i t  
(IRC) - I n t e r n a l  Revenue Code 
(SSH) - Small Sca le  Hvdroe lec t r i c  



t o  t h e  e f f e c t  t h a t  t h e  amount s o  i n v e s t e d  mav be  deducted 

from a r o s s  income over  t h e  u s e f u l  l i f e  of t h e  DroDertv ac- 

a u i r e d .  The fo l l owina  e x ~ e n d i t u r e s  have been accorded  t h i s  

. t r e a t m e n t  : l e g a l  and e n g i n e e r i n g  f e e s  ' a s s o c i a t e d  w i t h  

p r o p e r t y  a c q u i s i t i o n ,  l a n d  p r e p a r a t i o n  i n  r e l a t i o n  t o  con- 

s t r u c t i o n  o f  a  dam, Rev. Rul ing  72-96; and,  flowage, ease-  

ment a c q u i s i t i o n  w i t h  Rev. Rul ing  71-121'. 

It should bc  noted  that l e g a l  fees associared w i t h  t h e  

, . i n i t i a l  a c q u i s i t i o n  of a .  l i c e n s e  'renewable' f o r  ' a n  i n d e f i n i t e  

p e r i o d  c o n s t i t u t e s  a  non-mort izable  c a p i t a l  e x p e n d i t u r e  de- 

d u c t i b l e  o n l y  when t h e  l i c e n s e  i s  revoked o r  abandoned. 

(3) N e t  O p e r a t i n g  Loss Car ryover :  I R C  5 172 

. C o r p o r a t i o n s  involved  i n  SHH development may be  e n t i t l e d  

t o  utilize the n e t  speraefng l o s s  c a r r y o v e r  p r o v i s i o n  of t h e  

I R C .  I n  e s s e n c e ,  t h i s  e n t i t l e s  a c o r p n r a t i o n  t o  a p p l y  t h e  

. e x c e s s  of  i t s  deduc t ions  ( w i t h  c e r t a i n  ad jus tmen t s )  ove r  i t s  

g r o s s  income a g a i n s t  i t s  g r o s s  income i n  subsequent  t a x  yea r s .  

A n e t  o p e r a t i n g  l o s s  may be c a r r i e d  forward f o r  f i v e  (5)  y e a r s .  

Thus,  a  deve lope r  whose income f low deve lops  y e a r s  a f t e r  de- 

d u c t i b l e  exnenses  a r e  i n c u r r e d  does  n o t  l o s e  t h e  v a l u e  of t h e  

d e d u c t  i ona .  

B. Inves tment  Tax C r e d i t :  I R C  6 5  3 8 .  4 6 .  h8 
1( 

The ITC p rov ided  i n  t h e  I n t e r n a l  Revenue Code 4 38 is  a v a i l a b l e  f o r  

i nves tmen t s  i n  d e p r e c i a b l e  t a n g i b l e  p r o p e r t y  t i e d  t o  p roduc t ion  and 
\ '  

o t h e r  s p e c i f i e d  b u s i n e s s  a c t i v i t i e s .  T reas .  Reg. 1 .48  - l l d  i n c l u d e s  

p r o p e r t y  u sed  as a n  i n t e g r a l  p a r t  of  t h e  f u r n i s h i n g  of e l e c t r i c a l  energy 
b 

among t h a t  which i s  s u b j e c t  t o  t h e  ITC. Many of t h e  f a c i l - i t i e s  and 



r e l a t e d  equipment involved  i n  h y d r o e l e c t r i c  power p r o j e c t s  a r e  e l i g i b l e  

f o r  ITC t r ea tmen t .  These . inc lude  t h e  dam, g e n e r a t o r ,  t u r b i n e s  and hous- 

i n g  f a c i l i t i e s .  See Rev. Rul ings  72-223 and 73-466. However, f i s h  

l a d d e r s  a r e  n o t  h e l d - b y  t h e  I R C  t o  be  p r o p e r t y  t o  which t h e  inves tment  

tax c r e d i t  a p p l i e s .  

C. Exemption from I n d u s t r i a l  Development Bond S t a t u s :  IRC Q 103 

The i n t e r e s t  pa id  on c e r t a i n  o b l i g a t i o n s  of p u b l i c  e n t i t i e s  i s  

exempt from F e d e r a l  Income .Tax. Where t h e  funds  of a  munic ipa l  bond 

are used t o  fund a f a c i l i t y  f o r  t h e  l o c a l  f u i n i s h i n g  of e l e c t r i c  energy  , . '  

o r  a  f a c i l i t y  f o r  t h e  f u r n i s h i n g  of w a t e r ,  a s  t hose  ph rases  a r e  de f ined  

' i n  t h e  Treasury  Regu la t ions ,  t h e  i n t e r e s t  pa id  t o  pu rchase r s  of t hose  , 

bonds is  t a x  f r e e .  Thus, p u b l i c  SSH d e v e l o p e r s  may use  t h i , s  funding  

mechanism t o  a t t r a c t  o the rwi se  u n a v a i l a b l e  c a p i t a l .  



X Federa l  Loan Programs   elating t o  Small Dams 

I n t r o d u c t i o n  

This  summary i s  a n  e f f o r t  t o  d e s c r i b e  s e v e r a l  of t h e  v a r i o u s  Federa l  

loan programs which may be a v a i l a b l e  t o  a  developer of a  smal l -sca le  h y d r o e l e c t r i c  .. 

dam, Although t h i s  d e s c r i p t i o n  is not  i n c l u s i v e  of a l l  p o t e n t i a l  sources  

of Federa l  funding f o r  s m a l l  dams, i t  i n d i c a t e s  s e v e r a l  primary agenc ies  

which may a s s i s t  a  developer  i n  f inanc ing  a p r o j e c t .  

Department of Energy Small Hydroelec t r ic  P r o j e c t s  Loan Program 

A l o a n  program which may s e r v e  a s  an important source  of funding f o r  

dam d&elopers  was e s t a b l i s h e d  a s  p a r t  of t h e  Nat ional  Energy Act, enacted 

?in November of 1978. The purpose of t h e  program, t o  be adminis tered  by t h e  

.,Department of Energy, is  t o  provide  i n c e n t i v e s  f o r  t h e  c o n s t r u c t i o n  of small  

- h y d r o e l e c t r i c  power p r o j e c t s  i n  connection wi th  e x i s t i n g  dams. The program 

inc ludes  funding f o r  f e a s i b i l i t y  s t u d i e s  and a p p l i c a t i o n  p r e p a r a t i o n ,  a s  

. - 
w e l l  a s  loan  funds t o  h e l p  t h e  c o s t s  of c o n s t r u c t i o n  p r o j e c t s .  Qual i fy ing 

must have no more than 15,000 kw of i n s t a l l e d  c a p a c i t y  and have 

no adverse  e f fec t s ' on  f i s h  and w i l d l i f e ,  on r e c r e a t i o n a l  uses  of water., and 

on s t ream flow. Under t h i s  program, the  DOE w i l l  make l o a n s  of up t o  

75% of t h e  p r o j e c t  c o s t s .  

Small Business Adminis t ra t ion  Loan Programs 

A .  smal i  Cnerpy-Oriented Fi-rins Loan Program 

The purpose of  t h i s  SBA loan program i s  t o  a s s i s t  smal l  energy-oriented 

f i r m s  and deve lopers  of a l t e r n a t i v e  energy sources.  Es tab l i shed  by t h e  

Small Business Energy Loan Act of 1978, t h i s  program w i l l  provide d i r e c t  

and guaranteed l o a n s  t o  f inance  t h e  implementation of h y d r o e l e c t r i c  power 

equipment. The g o a l  of the  program is  t o  provide a means f o r  smal l  bus iness  

concerns t o  e n t e r ,  con t inue ,  o r  expand i n  t h e  f i e l d s  of manufacturing,  s e l l i n g ,  

i n s t a l l i n g , '  s e r v i c i n g ,  and developing s p e c i f i c  energy measures, through 



loans and loan guarantees, seminars and training grants. 

The eligibility requirements .for this program are similar to those applicable 

'i to the SBA business and state and local development company loan programs, described I 

below.. The SSH developer must own an independently operated business not dominant in 

its field. In addition, the developer must be unable to obtain fiqancial assistance 
I 

from-private lenders. The most commonly distributed loans will in all likelihood 

be guaranteed loans, since direct loans are not approved 'if a guaranteed loan is 

available. Further information on this prigram may be obtdined by contacting Ms. 

Evelyn Cherry, Chief, Special Projects Division, Off ice of Financing, Small '~usiness 

Administration, Washington, D.C.,202-653-6696. 

P. Small Business Loan Program 

Established by the Sam11 Business Act, the Small Business Loan ?rogram is designed 

to assist small businesses obtain funding to construct, expand, or convert facilities, 

to purchase building equipment or materials and for working capital. Applicants 

must be unable to obtain funding from non-Federal sources to qualify for the program. 

.To be eligible, the applicant must be a "small"business,independently owned and operated' 

. and not dominant in its field. A small business engaged in generation, transmission, 

. * 

andl'or distribution of electric energy £or sale may not generate more than 4 million 

megawatts. Direct and guaranteed. loans are available under this program; however, 

due to the lack of Congressional appropriations, currently most of the loans being 

made are guaranteed. Additional information on this program and the state 

and local development company loan program may be obtained by contacting the 

local office of the SBA. 

C. .Sta:t and Local Development Company Loans 

Under this program, direct and guaranteed loans are provided to state and 

local development companies to assist small businesses with equity capital and for 

the purchase o f  land, h11i l .dings  and .machinery. Enacted a s  part sf the Small Business 



Investment Act of 1958, t h e  SLDCL program r e q u i r e s  t h a t  a  s t a t e  development 

company be incorpora ted  under  a  s p e c i a l  s t a t e  law wi th  a u t h o r i t y  t o  a s s i s t  small  

b u s i n e s s e s  throughout t h e  s t a t e .  Loans a r e  a v a i l a b l e  t o  l o c a l  development companies *I 

which a r e  incorpora ted  under g e n e r a l  s t a t e  c o r p o r a t i o n  s t a t u t e s ,  e i t h e r  on a  

p r o f i t  o r  n o n p r o f i t  b a s i s ,  f o r  t h e  purpose of promoting economic growth i n  a  

p a r t i c u l a r  community w i t h i n  t h e  s t a t e .  The c o r p o r a t i o n s  must be  formed by 

p u b l i c - s p i r i t e d  c i t i z e n s  i n t e r e s t e d  i n  t h e  planned economic growth o f  a community 

wi th  a t  l e a s t  75 pe rcen t  ownership and c o n t r o l  held  by persons  l i v i n g  o r  doing 

b u s i n e s s  i n  t h e  community. 

Unlike o t h e r  SBA l o a n  programs, t h e  SLDCL funds a r e  no t  l o a n s  of " l a s t  r e s o r t " ,  

i . e . ,  funding need no t  be u n a v a i l a b l e  from o t h e r  sources  b e f o r e  t h e  developer  a p p l i e s  

f o r  t h e  loan.  The p o t e n t i a l  b e n e f i c i a r i e s  under t h i s  program a r e  smal l  bus inesses  

::which a r e  independent ly  owned and opera ted  f o r  p r o f i t  and no t  dominant i n  t h e  f i e l d .  
' I  

, P r e s e n t l y  few i f . a n y  communities have u t i l z i e d  the  SLDCL program f o r  smal l  dam 

development. However, i t  i s  p r ~ h a h l ~  t h a t  3 Local entity i a L e ~ r s ~ e d  I n  c o n s t t u c t i n g  

a  dam t o  p rov ide  e l e c t r i c i t y  f o r  bus iness  and l o c a l  use  would be e l i g i b l e  f o r  

. funding from a  s t a t e  o r  l o c a l  development company. 

Farmers Home Admin i s t ra t ion  Business  and I n d u s t r i a l  Loan Program 

The g o a l  of t h e  FmHa funding is  t o  provide f i n a n c i a l  a s s i s t a n c e  f o r  inproving,  

developing o r  f inanc ing  b u s i n e s s  and i n d u s t r y  and improving t h e  economic and 

environmental  c o n d i t i o n s  i n  r u r a l  a r e a s .  Es tab l i shed  by t h e  Consol idated Farm and 

Rural  Development Act, t h i s  program a u t h o r i z e s  FmHa t o  provide  guaranteed and insured 

l o a n s  t o  q u a l i f y i n g  a p p l i c a n t s .  Appl ican t s  c l i g i b l e  f o r  t h e  l o a n s  may be a  

c o o p e r a t i v e ,  c o r p o r a t i o n ,  p a r t n e r s h i p ,  t r u s t  o r  l e g a l  e n t i t y  organized and opera ted 

on a  p r o f i t  o r  n o n p r o f i t  b a s i s ,  o r  a  m u n i c i p a l i t y ,  county o r  o t h e ~  p u l i c i c a l  subd iv i s ion  

of a s t a t e  o r  an i n d i v i d u a l  i n  r u r a l  a r e a s .  P re fe rence  i s  given t o  those  p r o j e c t s  

i n  a r e a s  o t h e r  than c i t i e s  having a popula t ion of more than 25,000. 



The loans  a v a i l a b l e  under t h e  FWa progrAm could  be an  important  source  of 

f i n a n c i a l  a s s i s t a n c e  t o  t h e  SSH developer .  To be e l i g i b l e  f o r  t h e  l o a n ,  i t  is  not  

necessa ry  t h a t  t h e  developer  be unable t o  o b t a i n  . c r e d i t  elsewhere.  I n  a d d i t i o n  

t o  providing funds  f o r  b u i l d i n g s ,  p l a n t s ,  equipment and u t i l i t y  e x t e n s i o n s ,  t h e  

l o a n s  a r e  a v a i l a b l e  t o  enable  purchasing and development of l and ,  easements,  r i g h t s -  

of-way, buildings. ,  f a c i l i t i e s ,  l e a s e s  o r  m a t e r i a l s .  T h i s  could be p a r t i c u l a r l y  

h e l p f u l  t o  t h e  SSH developer  who i s  forced t o  p u r t h a s e  r ights-of-ways and easements 
. .  , . 

I .  , . 

around t h e  dab s i t e .  ~ n b t h e r '  c r u c i a l  a d v a n t & . t o  t h e  FmHa l o a n s  is  t h a t  they 

t end  t o  be s i g n i f i c a n t l y  l a r g e r  i n  amount than those  aut 'hor ized by SBX. Fur the r  

informat ion on t h e  b u s i n e s s  and i n d u s t r i a l  loan  program .may be obta ined by con tac t ing  

a Regional O f f i c e  of t h e  FmHa. 

Rural  E l e c t r i f i c a t i o n  Adminis t ra t ion Loans and Loan Guarantees 

Authorized by t h e  Rural  E l e c t r i f i c a t i o n  Act of 1936, t h e  REX loan  program 

prov ides  long-term insured  l o a n s  t o  q u a l i f i e d  o r g a n i z a t i o n s  f o r  t h e  purpose of 

supplying c e n t r a l  s t a t i o n  s e r v i c e  on a  con t inu ing  b a s i s  i n  r u r a l  a r e a s .  Appl icants  

may be r u r a l  e l e c t r i c  c o o p e r a t i v e s ,  p u b l i c  u t i l i t y  d i s t r i c t s ,  power companies, a u n i c i -  

p a l i t i e s  and o t h e r  q u a l i f i e d  power s u p p l i e r s .    he primary purpose of t h e  REA loan 

i s  t o  f inance  t h e  c o n s t r u c t i o i  and .operation'. 'of . . ' :geiiera.ting ' p l a n t s y  e l e c t r i c  t r ansmiss ion  

l i n e s  o r  systems t o  providC i n i t i a l  and cont inued s e r v i c e ' t o  persons  i n  r u r a l  a r e a s .  

REA l o a n s  a r e  g e n e r a l l y  a v a i l a b l e  on ly  when a  r u r a l  a r e a  is wi thout  c e n t r a l  s t a t i o n  

s e r v i c e .  However, i f  a  p r o j e c t  i n  a  r u r a l  a r e a  i s  a l r e a d y  being f inanced by a 
. .  . ..:I .. . 

REA l o a n ,  . . t h e  s q e  p r o j e t t  may be e l i g i b l e  f o t  . a d d i t i o n a l  i o a n  funds  f o r  t h e  const ruc-  
. . . . . . 

. .  . . , . I . '  . . .. . 

t io i l  of  a  s m a l l ,  dani a s  an. e t e n s i o n  of t h e  :d.ri:gi'naf Fur the r  information 
. . . . .  . . . .  

. . 

o'n t h i s  program may be ob ta ined  by c o n t a c t i n g  Mr: Joseph Vel lone,  D i r e c t o r  of Power 

Supply, Rural  E l e c t r i f i c a t i o n  Admin i s t ra t ion ,  Washington, D . C .  202-447-8863. 



I V .  STATE REGULATION OF SMALL DAMS 

.. A. COMMON LAW DOCTRINE 

1. R i p a r i a n i s m ,  R e a s o n a b l e  Use and N a v i g a b i l i t y  

T h e . f i r s t  l e g a l  o b s t a c l e  a n y  d e v e l o p e r  o f  low-head h y d r o e l e c t r i c  

(LHH) power mus t  su rmoun t  i s  t h e  need  t o  h a v e  l e g a l  t i t l e  t o  t h e  u s e  o f  

t h e  water f l o w i n g  p a s t  t h e  s i t e  o f  t h e  dam. A l t h o u g h  e v e r y  s t a t e  a l l o w s  

p o s s e s s i o n  o f  a p r o p e r t y  r i g h t  i n  f l o w i n g  water, E a s t e r n  a n d  W e s t e r n  S t a t e s  

h a v e  d e v e l o p e d  a n t a g o n i s t i c  t h e o r i e s  o f  p r o p e r t y  r i g h t s  i n  water. Western  

S t a t e s  employ t h e  d o c t r i n e  o f  p r i o r  a p p r o p r i a t i o n ,  a t h e o r y  wh ich  b e g i n s  

w i t h  t h e  s e p a r a t i o n  o f  w a t e r  r i g h t s  f rom t h e  o w n e r s h i p  o f  l a n d .  Under 

t h i s  d o c t r i n e ,  t h e  l e g a l  r i g h t  t o  t h e  u s e  o f .  t h e  f l o w i n g  water a c c r u e s  i n  , 

< .  t h e  e a r l i e r  u s e r  r a t h e r  t h a n  i n  t h e  owner o f  r i p a r i a n  l a n d .  E a s t e r n  S t a t e s ,  
. . 

';'> i n c l u d i n g  e a c h  o f  t h e  n i n e t e e n  s t a t e s  which  a r e  t h e  s u b j e c t  of t h i s  s t u d y ,  

u t i l i z e  t h e  d o c t r i n e  o f  r i p a r i a n i s m .  Under r i p a r i a n  t!?eory, the p ropc r ty  

r i g h t  i n  t h e  u s e  o f  f l o w i n g  w a t e r  r e s t s  i n  t h e  owner o f  t h e  b a n k s  o r  bed 

o f  t h e  w a t e r c o u r s e .  I n  p r a c t i c e ,  t h e  most  s i g n i f i c a n t  d i f f e r e n c e  be tween 

t h e  two d o c t r i n e s  is t h a t  r i p a r i a n i s m  i n c r e a s e s  t h e  c o s t  o f  t h e  u s e  o f  

t h e  w a t e r  by r e q u i r i n g  o w n e r s h i p  o f  a b u t t i n g  l a n d ,  a s  w e l l  a s  t h e  mechanisms 

t o  c o n v e r t  t h e  f l o w i n g  water t o  e n e r g y .  

R i p a r i a n  l a n d  is l a n d  wh ich  b o r d e r s  a  w a t e r c o u r s e .  .Under t h e  law o f  

e a c h  o f  t h e  s u b j e c t  s t a t e s  a w a t e r c o u r s e  i s  a body o f  w a t e r  which  has a 

r e a s o n a b l y  w e l l - d e f i n e d  c h a n n e l  w i t h  a bed and banlts  t h r o u g h  which  w a t e r  

f l o w s .  The  w a t e r c o u r s e  may f l o w  i n t e n n i t t e n t 3 . y .  T i t l e  t o  r i p a r i a n  ].and 

a l o n g  n o n - n a v i g a b l e  s t r e a m s  e x t e n d s  t o  t h e  m i d d l e  o f  t h e  s t r e a m  and i n c l u d e s  

t h e  bed  be low i n  mos t  s ta tes .  I f  a  r i p a r i a n  owner h o l d s  l a n d  on b o t h  s i d e s  

o f  s u c h  s t r e a m ,  h i s  t i t l e  e m b r a c e s  t h e  e n t i r e  bed w i t h i n  t h e  l i n e s  o f  t h e  

a b u t t i n g  p r o p c r t y .  T i t l e  t o  t h e  bed o f  n a v i g a b l e  streams is h e l d  by t h c  



s ta te  i n  most. cases. I n  some s t a t e s ,  t i t l e  t o  t h e  bcd is  h e l d  by t h e  re- 

s p e c t i v e  r i p a r i a n  o w n e r s ,  as is t h e  case w i t h  non-nav igab le  s t r e a m s .  How- 

ever;such t i t l e  is h e l d  i n  s u b o r d i n a t i o n  t o  a p u b l i c  ea semen t  of n a v i g a -  

t i o n .  

R i p a r i a n i s m  is a l e g a l  o b s t a c l e  t o  t h e  u s e  o f  s m a l l  dams f o r  two rea- 

s o n s .  F i r s t ,  i t  r e q u i r e s  t h a t  a dam d e v e l o p e r  have  r i g h t ,  t i t l e  o r  i n t e r e s t  

t o  b o t h  sides o f  a non-nav igab le  wa te rway ,  and  p e r m i s s i o n  f rom t h e  s t a t e  t o  

u t i l i z e  t h e  b e d  of a n a v i g a b l e  wa te rway ,  b e f o r e  a dam may b e  c o n s t r u c t e d .  

Second,  r i p a r i a n i s m  a l s o  r e g u l a t e s  t h e  u s e  wh ich  may be  made o f  t h e  f l o w i n g  

w a t e r  b y  r i p a r i a n  owner s .  Two s imilar  t h e o r i e s  o f  u s e  have  d e v e l o p e d  i n  t h e  

n i n e t e e n  s t a tes ,  e a c h  w i t h  d i f f e r e n t  c o n s e q u e n c e s  f o r  s m a l l '  dams. The two 

, t h e o r i e s  are r e a s o n a b l e  u s e  and n a t u r a l  f l ow.  Under b o t h  t h e o r i e s ,  t h e  

n a t u r e  o f  t h e  p r o p e r t y  r i g h t  is  n o t  i n  t h e  w a t e r ,  b u t  i n  i t s  use. 

Under r e a s o n a b l e  u s e  t h e o r y ,  e a c h  r i p a r i a n  p r o p r i e . t o r  h a s  t h e  r i g h t  

t o  make u s e  o f  t h e  w a t e r  i n  t h e  stream o r  r i v e r  p r o v i d e d  s u c h  u s e  d o e s  n o t  

u n r e a s o n a b l y  i n t e r f e r e  w i t h  t h e  l i k e  u s e  by  o t h e r  r i p a r i a n s .  R e a s o n a b l e  

u s e  c o n s t i t u t e s  t h e  m e a s u r e  and l i m i t  o f  t h e  water r i g h t .  R c a s o n a b l e n e s s  

is  a q u c s t i o n  o f  f a c t  t o  b e  d e t e r m i n e d  u n d e r  t h e  c i r c u m s t a n c e  o f  e a c h  casc.  

Such f a c t o r s  a s  stream s i z e ,  t h e  s t a t e  o f  c i v i l i z a t i o n ,  c l i m a t e  c o n d i t i o n s ,  

cus toms  o f  n e i g h b o r h o o d s  and t y p e s  of u s e s  i n v o l v e d  may be u t i l i z e d  i n  t h e  

d e t e r m i n a t i o n  o f  reasonableness. 

Under n a t u r a l  f l o w  t h e o r y ,  a  r i p a r i a n  p r o p r i c t o r  h a s  t h e  r i g h t  t o  h a v c  

t h e  stream remaim i n  i ts  s u b s t a n t i a l l y  n a t ~ ~ r a l  s t a t e ,  i.1::. f ree  ' from anv 

u n r e a s o n a b l e  d i m i n u t i o n .  i n  q u a n t i t y  and a n y  u n r e a s o n a b l e  p o l l u t i o n  i n  q u a l i t y .  

I f  t h e  q u a n t i t y  o r  q u a l i t y  o f  , t he  water is a f f e c t e d .  hk 'an tipper f i p s r i j n ' s .  . . .  
. . 

u s e ,  a l o w e r  r i p a r i a n  owner may m a i n t a i n  a n  a c t i o n  cvcn t h o ~ ~ g l ~  s u c h  u s e  

c a u s e s  him n o  i n j u r y  o r  damage. 



Most .o f  t h e  n i n e t e e n  s t a t e s  app ly  t h e  d o c t r i n e  of r i p a r i a n . r i g h t s  

w i t h o u t  d i s t i n g u i s h i n g  between t h e  t h e o r i e s .  The r e s u l t  is t h a t  most 

. s t a t e s  app ly  . a .  " r e a s o n a b l e  use" t h e o r y .  Even s t a t e s  t h a t  have a r t i c u l a t e d  

a n a t u r a l  f low theory, . .  s u c h . a s  Kentucky, have main ta ined  t h a t  any d i m i n u t i o n  - 
. . , . 

i n  q u a n t i t y  o f  a ' s t r e a m ,  i n  o r d e r  . / .  . to  be a c t $ o p a b l e ,  . . must . . be unreasonab le  i n  

r e s p e c t  t o  a n  owner who i.6 ,harme,d by i t .  Howgv.er, t h a t  t h e  a p p l i c a t i g n  o f  
' . . . 

! .  . . . 
t h e  r i p a r i a n  r i g h t s  doctr~~ine~has~resu1,ted i n  a  ! 'reasonab'le use" s t a n d a r d  . 

. . 

i s  n o t  always s o  c l e a r .  ~ o r ' e x a r n ~ l e ,  i n ' I l l i n o i s  t h e  s t a t e  c o u r t  d e c i s i o n s  

i n c i u d e  c o n s i d e r a b l e  d i s c u s s i o n  o f  t h e  n a t u r a l  flow theory .  'I'hete is s i g n i f f -  
. . .. . 

c a n t  u n c e r t a i n t y  as, t o  whe ther  . t h e  , .> . ne t  . e f f e c t  h a s  bhen a  " r e a s o n a b l e  use" 
. . ~, . . * ,  . . 

s t a n d a r d .  I n  New ~ e r s e ~ ,  t h e . n a t l r a 1  f l o w  t h e o r y  i s  a p p l i e d .  t o  some circum- 

b-. I i.: s t a n c e s ,  such  as t h e  s a l e  o f  . w a t e r  '6.o.r u s e  on n o n - r i p a r i a n  l a n d s ,  w h i l e  t h e  
. :' . . . . 

r e a s o n a b l e  u s e  t h e o r y  .is a p p l i e d  i n  o t h e r s ,  such  a s  d o m e s t i c  u s e  o r  i r r i g a -  
. . 

t i o n .  

-De te rmina t ion  o f  which t h e o r y  ' a p p l i e s  is  i m p o r t a n t  t o  t h e  deve. lopcr  : 
. ;  . . '>, , . . . . 

of  s m a l l  dams b e c a u s e  natu . r .a l  f low t h e o r y  e x 6 r c i d e s  a  g r e a t e r  c o n s t r a i n t  
. . 

on t h e  u s e  of w a t e r . '  T h i s '  may b e '  a n  i .n,centive t o  t h e ' d e v e l o p e r  s i n c e  i t  
. . .  

means t h a t  where n a t u r a l  'flow t h e o r y  a p p l i e k ,  a  d e v e l o p e r  can p l a c e  g r e a t e r  

r e l i a n c e  on t h e  c o n t i n u e d  a v a i l a b i l i t y  o f  a  r e q u i r e d  volume of w a t e r .  

Fur the rmore ,  under  r e a s o n a b l e  u s e  t h e o r y ,  many s t a t e s  have c r c a t e d  p r i . o r i t i . c s  

o f  u s e  among r i p e r i a n s .  Domestic u s c ' h n s  t h e  I r ighcst  p r i o r i t y .  Thus, i n  

t h e  e v e n t  a  m u n i c i p a l i t y  is. + r i p a r i a n  owner and t a k e s  w a t e r  f o r  p u b l i c  

w a t e r  s u p p l y ,  a dhm owner m y b e ' d c p r i v e d  of n e c e s s a r y  E.low. -. See ,  e . g . ,  

Canton v. Shock - 66 Ohio St : .19,53 N.E. 600 (1902) .  

An a d d i t i o n a l  l e g a l  o b s t a c l e '  p r c s e n t e d  by r i p a r i a n i s r n  is  t h e  u n c e r t a i n -  
. , .  .. . e . . 

..i: , ,, . _  , 
. . 

. . . ,  . . . ,  
* ,  . ! . * .  ._I , . 

- .  . . . ,, . .. . .  b . '  

t y  o v e r  whe ther  a gi i ren,  wate'r.courk& is 'pa\ i !gable  o r .  no"-navigable. T h i s  
. . . . 

d e t e r m i n a t i o n  is i m p o r t a n t  tie. th&',de\iel ,oper of s m i d . 1  clams because .  a f i n d i n g  
. . . . . . .  

. . , . . . .  . . , . 



of  n o n - n a v i g a b i l i t y  may r e l i e v e  t h e  d e v e l o p e r  o f  t h e  need  t o  comply w i t h  

e x t e n s i v e  s t a t e  s t a t u t e s  and  r e g u l a t i o n s .  
v, 

T.he q u e s t i o n  o f  n a v i g a b i l i t y  is a m a t t e r  b f  s t a t e  law. Most o f  t h e  

r n i n e t e e n  s u b j e c t  s t a t e s  h a v e  a d o p t e d  a m o d i f i c a t i o n  o f  t h e  f e d e r a l  d e f i n i -  

t i o n  o f  n a v i g a b i l i t y .  I n  t h e s e . d e E i n i t i o n s ,  n a v i g a b i l i t y  i s  e q u a t e d  w i t h .  

w a t e r b o r n e  commerce. I t  is n o t  n e c e s s a r y  t h a t  t h e  w a t e r c o u r s e  b e  a b l e  t o  

f l o a t  l a r g e  s h i p s ;  i f  t h e  wa te rway  h a s  been  used  o r  u s e f u l  i n  commerce a t  

a l l ,  s u c h  as i n  t h e  f l o a t i n g  o f  l o g s  t o  . m i l l ,  t h a t  is  s u f f i c i e n t .  A f e w :  

o t h e r  s t a t e s  h a v e  i n c o r p o r a t e d  n o t i o n s  o f  P u b l i c  T r u s t  i n t o  d e t e r m i n a t i o n s  

o f  n a v i g a b i l i t y .  I n  t h e s e  s t a t e s  u s e f u l n e s s  f o r  r e c r e a t i o n  w i l l  s u p p o r t  a 

c l a s s i f i c a t i o n  o f  n a v i g a b i l i t y .  

One d i f f i c u l t y  t h e  d e t e r m i n a t i o n  o f  n a v i g a b i l i t y  p r e s e n t s  t o  t h e  de-  

v e l o p e r  o f  a s m a l l  dam is  o n e  o f .  e v i d e n c e .  It  is n o t  uncommon f o r  c o u r t s  

t o  u t i l i z e  d a t a  and documen t s  h u n d r e d s  o f  y e a r s  o l d  i n  making a d e t e r m i n a -  

t i o n .  I t  would be  e a s i e r  f o r  t h e  d e v e l o p e r  i f  t h e  a n a l y s i s  were l i m i t e d  

. t o  more r e c e n t  u s e s  o f  t h e  waterway.  

2. P u b l i c  T r u s t  D o c t r i n e  

P u b l i c  T r u s l  d o c t r i n e  can  e x i s t  i n  common l a w ,  s t a t u t o r y  o r  con- 

s t i t u t i o n a l  form i n  a  s t a t e .  I t  i s  i m p o r t a n t  because i t  d e f i n e s  t h e  

d u t y  t h e  S t a t e  owes t o . t h e  p u b l i c  i n  a d m i n i s t e r i n g  s t a t G  r e s o u r c e s ,  s u c h  

a s  t h e  bed of  n a v i g a b l e  s t r e a m s .  

I n  most  s t a t e s ,  t i t l e  t o  t h e  bed o f  a  n a v i g a b l e  r i v c r  is h e l d  by 

t h e  s t a t e .  I n  some, t i t l e  is  s t i l l  t e c h n i c a l l y  w i t h  t h e  r i p a r i a n  owners .  

However, even  i n  t h e s e  l a t t e r  s t a t e s ,  t i t l e  i s  h e l d  s u b j e c t  t o  t h e  p u b l i c  

ea semen t  of n a v i g a t i o n .  A s t a t e ' s  power w i t h i n  t h e  a r c g  o f  n a v i g a t i & n  

i s  p l e n a r y .  When i t  a c t s  t o  p r e s e r v e  o r  improve  n a v i g a t i o n  on a  n a v i g a b l e  



waterway, t h e  qua1i.f i e d .  r i g h t s  of t h e  r e s p e c t i v e  r i p a r i a n  owners r ecede .  

A r i p a r i a n ' s  r i g h t  t o  m a i n t a i n  a  dam on a  n a v i g a b l e  r i v e r  i s  t h e r e E o r e  

s u b o r d i n a t e  t o  a  s t a t e ' s  p l e n a r y  power t o  r e g u l a t e  t h e  u s e  and o b s t r u c -  

t i o n  o f  s u c h  r i v e r .  

S i g n i f i c a n t ' p o r t i o n s  of  t h e  common law P u b l i c  T r u s t  D o c t r i n e  have 

been i n c o r p o r a t e d  by t h e  s t a t e s  w i t h i n  t h e i r  c o n s t i t u t i o n s  and s t a t u -  

t o r y  law. One of t h e  most s t r i k i n g  examples o f  P u b l i c  T r u s t  D o c t r i n e  

i n c o r p o r a t i o n  i n t o  a  s t a t e  c o n s t i t r i t i . o n .  i s i n  ~ e n n s y l v a n i a .  p e n n s y l v a n i a t  s 

P u b l i c  T r u s t  Amendment a s s e r t s  t h a t  t h e  s t a t e ' s  n a t u r a l  r e s o u r c e s  a r e  t h e  

common p r o p e r t y  o f  a l l  t h e  peop le .  The amendment h a s  been h e l d  t o  be  s e l f -  

e x e c u t i n g  by t h e  P e n n s y l v a n i a  c o u r t s .  O t h e r  s t a t ' e s  have P u b l i c  T r u s t  

l a n g u a g e  w i t h i n  t h e i r  c o n s t i t u t i o n a l  p r o v i s i o n s .  However , ' execu t ion  h a s  

been g e n e r a l l y  l e f t  t o  t h e  l e g i s l a t u r e s .  

The s i g n i f i c a n c e  of  P u b l i c  T r u s t  I l o c t r i n e  t o  t h e  d e v e l o p e r  of  s m a l l  

dams v a r i e s  t o  t h e  e x t e n t  t he  doctrine of a p a r t i c r l l a r  state l i m i t s  t h e  

power o f  t h e  s t a t e  t o  g r a n t  r i g h t s  t o  t h c  d c v c l o p e r .  

3,  L i a b i l i t y  f o r  Dam Breach 

One of  t h e  more s i g n i f i c a n t  l e g a l  o b s t a c l e s  t o  t h e  dcve1,opment of 

s m a l l  dams is t h e  l e g a l  u n c e r t a i n t y  a s  t o  how, i f  a t  a l l ,  a  dam develop-  

e r  may b e  h e l d  l i a b l e  f o r  t h e  damage caused  by t h e  breach of n  dam. T h i s  

u n c e r t a i n t y  i s  i m p o r t a n t  bccaunc t h c  t.wn l p g a l  thl?nl- ie5 w ! ~ i c l ~  IIIAJI ~ J U  uswd 

t o  d e t e r m i n e  t h e  e x t e n t  of  l i a b i l i t y  have d i f f e r e n t  f i n a n c i a l  e f f e c t s  on 

t h e  d e v e l o p e r  and h i s  i n s u r a n c e  r a t e s .  The u n c e r t a i n t y  e x i s t s  b c c n r ~ s e  

t h e  dominant  l e g a l  t h e o r y  of  n e g l i g e n c e  h a s  been employed w i t h  d e c r e a s i n g  

f r e q u e n c y  by c o u r t s  i n  r e c e n t  y e a r s  w h i l e  t h e  m i n o r i t y  t h e o r y  of s t r i c t  

l i a b i l i t y  h a s  en joyed  i n c r e a s i n g  p o p u l a r i t y .  Thus ,  a l t h o u g h  n e g l i g e n c e  

t h e o r y  p r e d o m i n a t e s ,  a  d e v e l o p e r  must c o n s i d e r  t h e  p o s s i b i l i t y  t h a t  h i s  



s ta te  w i l l  abandon n e g l i g e n c e  i n  f a v o r  o f  s t r ict  . l i a b i l i t y .  

. .  - E l e v e n  (11) o f - t h e  n i n e t e e n  N o r t h e a s t e r n  s t a t e s  impose  a d u t y  o f  

o r d i n a r y  c a r e  and  d i l i g e n c e  on  dam owners  i n  t h e  c o n s t r u c t i o n  and o p e r a -  

t i o n  o f  dams. Owners are h e l d  l i a b l e  o n l y  f o r  damage p r o x i m a t e l y  caused  

by n e g l i g e n c e  o n  t h e i r  p a r t .  I f  t h e  b r e a c h  is n o t  found t o  h a v e  b e e n  

c a u s e d  by  t h e  n e g l i g e n c e  o f  t h e  owner ,  t h e  owner is  n o t  1 i a b l . e  f o r  damage 

caused  by  t h e  b r e a c h .  

M a s s a c h u s e t t s  and  Mich igan  a p p l y  t h e  d o c t r i n e  o f  s t r i c t  1 i . a b i l i t y  

i n  t h e  e v e n t  o f  a  dam b r e a c h .  Under s t r i c t  l i a b i l i t y ,  t h e  owner is 

l i a b l e  f d r  a l l  damages wh ich  were  k o r e s e e a b l e  a t  t h e  t i m e  o f  c o n s t r u c -  

t i o n  (o'r r e c o n s t r u c t i o n )  i f  t h e  dam w e r e  t o  b r e a c h  e v e n  though  t h e  

b r e a c h  is  n o t  c a u s e d  by  a n y  f a u l t ,  o f  t h e  owner. 

The  s t a n d a r d  u t i l i z e d  i n  t h e  r e m a i n i n g  s i x  ( 6 )  s t a t e s  is u n s e t t l . e d ,  

b u t  i t  a p p e a r s  t o  b e  b a s e d  on  n e g l i g e n c e  t h e o r y .  

Most o f  t h e  s t a t e s  w h i c h  h a v e  r e l i e d  on t h e  ncg l . i gence  t h e o r y  

h a v e  n o  s i g n i f i c a n t  dam b r e a c h  cases w i t h i n  t h e  l a s t  t h i r t y  (30 )  o r  

f o r t y  (40.)' y e a r s .  The  two s t a t e s  which employ s t r i c t  l i a b i l i t y  employ- 

e d  t h a t  t h e o r y  i n  1968  and 1975.  The t r e n d  t h e r e f o r e ,  a p p e a r s  t o  b c  

toward s t r i c t  l i a b i l i t y .  I f  s u c h  a t r e n d  i n  Fac t  e x i s t s ,  i t  w i l l  con- 

s t i t u t e  a n  o b s t a c l e  t o  t h e  u s e  o f  s m a l l  dams i n  g e n e r a l  and  p ; ~ r t i c u l n r l y  
... 

t o  t h e  r e n o v a t i o n  o f  o l d e r  dams . T h e  .i,nr.reascd r i s k  imposed by t l i c  

s t r i c t  l i a b i l i t y  t h e o r y  w i l l  make a t t r a c t i o n  o f  c .npi ta1 ,  more c o s t l y  a n d ,  

* 
New Hampshi re  is t h e  o n l y  s t a t e  o f  t h e  grorlp s t r ~ d i e d  whi.ch has bucked t h i s  

a p p a r e n t  t r e n d .  I n  a w e l l - c o n s i d e r e d  o p i n i o n ,  t h e  Supreme C o u r t  of N e w  Hampsliirc 

. . . . adop ted  t h c .  n e g l i g e n c e ,  , t h e o r y :  . . i Moulton ---- .---.-- v.  Grovc ton  ---_:- P a g e r s  . _ _  .-.--.-.-. Co. _ -_. , 112 N.H.  5 0 ,  289 
. . , . , '  , . A. 2d ' 68 "(1972).  



a c c o r d i n g l y ,  i n c r e a s e  t h e  c o s t  of  owning and o p e r a t i n g  dams, e s p e c i a l -  

l y  t o  s m a l l  e n t r e p r e n e u r s  and t o  e n t i t i e s  w h o s e . a c c e s s  t o  c a p i t a l  marke t s  
. 

is l i m i t e d .  R i s k  a v o i d a n c e  by i n s u r a n c e  c o v e r a g e  w i l l  a l s o  be  more c o s t -  

l y  and ,  i n  f a c t ,  may b e  u n a v a i l a b l e  b e c a u s e  o f  d i f f i c u l t i e s  i n s u r a n c e  . 
c a r r i e r s  may h a v e  i n  d e t e r m i n i n g  a  r a t a b l e  r i s k  of  l o s s .  

It  s h o u l d b e  n o t e d  t h a t  a l l  s t a t e s  r e l i e v e  dam owners  from l i a b i l i t y  

f o r ' b r e a c h e s  c a u s e d  by a n  Act o f  God, s u c h  a s  a major  f lo 'od.  However, 

w h e t h e r  a  p a r ~ i c u l a r  n a t u r a l e v e n t  is a n  Act of dod r e q u i r e s  j u d i c i a l  dc- 

t e r m i n a t i o n ,  and from t.he r e s ' e a r c h  u n d e r t a k e n  t o  . d a t e ,  t h e  s t a n d a r d s  em- 

p loyed  t o  d e t e r m i n e  w h e t h e r  a  n a t u r a l  e v e n t  c o n s t i t u t e s  an  Act of  Cod 

v a r y  from s t a t e  t o  s t a te  and a r e  of  u n c e r t a i n  scope .  

'.. B. STATUTORY MODIFICATIONS OF THE COElMON LAW: THE MILL ACTS 
' .  - 

blost E a s t e r n  S t a t e s  adop ted  M i l l  A c t s  e a r l y  i n  t h e i r  h i s t o r y  t o  p e r m i t  

g r e a t e r  u s e  o f  waterways  f o r  power g e n e r a t i o n .  M i l l  A c t s  a r e  an  cxamplc 

o f  s u c c e s s f u l  i n c e n t i v e s  t o  t h e ' d e v e l o p m e n t  of low-,head h y d r o e l e c t r i c  dams. 

As a r e s u l t  o f  t h e  Mill A c t s ,  most.New England s t a t e s  r e l i e d  p r i m a r i l y  on 

waterpower  t o  g e n e r a t e  e l e c t r i c i t y  u n t i l  a s  r e c e n t l y  a s  t h e  1 9 5 0 ' s .  See 

S t a t i s t i c a l  A b s t r a c t  o f  . t h e  Uni ted  S t a t e s  -9 pp. 600 - 606, 1977. .)fill A c t s  

p e r m i t  t h e  e x e r c i s e  o'f p r o p e r t y  r i g h t s  i n  t h e  u s e  of w a t e r  i n  a  manner w h i c h ,  

w i t h o u t  l e g i s l a t i v e  a t ~ t h o r i z a t i o n ,  would be s u b j e c t  t o  c o u r t  o r d e r s  cnjoi t i -  * 

ing t h e  I ISP , .  Most common among fhese claws sre t h c  pot-ding oi: waLrr w h i c h  

c a u s e s  u p s t r e a m  r i p a r i a n  f l o o d i n g  and t h e  r i g h t  t o  c n t e r  and u s e  a b u t t i n g  

Dcl.  Code Ann. l a n d  f o r  t h e  r e p a - i r  o r  p r e v e n t i o n  o f  n breach .  See, e . g . ,  --- , .  - -- 

T. 23 5 1903. N i l 1  A c t s  s a n c t i o n e d  t h e  f l o o d i n g  o f  c e r t a i n  l e s s  v a l u a b l e  

u p s t r e a m . u s e s  . . o f  l a n d  on t h e  c o n d i t i o n  t h e  d e v e l o p e r  cornperisate ups t ream 
. . .  .' .. . . ..: . . . :_. . . . - .. , 

.ripar'iaris': compensa t ion  m5ght b e  i n  g r o s s  o r  a n n u a l .  O t h e r  dams and h i g h  

v a l u e  a g r i c u l t u r a l  and d o m e s t i c  u s e s  cou ld  n o t  b e  fl.ooded.'  So t h a t  o t l l c r  



- 5 1 - ,  

ripari';ins'might.ant.icipate t h e  use of t h e i r  land; most s t a t e s  required t h a t  

t h e  p r o j e c t  be i n i t i a t e d  and completed wi th in  a  spec i f i ed  time. Some s t a t e s  , 

g r a n t  developers t h e  r i g h t  t o  condemn land needed f o r  the  dam and appurtenant 

machinery i n  a  manner s i m i l a r  t o  t h a t  provided i n  eminent domain s t a t u t e s .  

=,.e.g., Ky. Rev. S t a t .  5 182.170 (Supp. 1976). The s tandard  applied t o  

t h e  r eques t  f o r  condemnation is whether, on balance,  the  pub l i c  i n t e r e s t  

w i l l  be served by taking t h e  land from i ts present  use and using i t  t o  

genera te  power. 

The M i l l  Acts were pr imar i ly  responsib le  f o r  the  cons t ruct ion  of the  

thousands of' smal l  dams, many of which s t i l l  e x i s t ,  i n  the  n ineteen s t a t e s .  

Although-.some s t .a tes  have modified t h e i r  M i l l  Acts r ecen t ly ,  they remain an 
.. . 

, i n c e n t i v e  t o  t h e  use of smal l  dams. 



C. STATE STATUTORY REGULATION OF SMALL DAMS 

PUBLIC UTILITIES CONMISSIONS --- 

Each o f  t h e  n i n e t e e n  N o r t h e i l s t e r n  s ta tes  h a s  c r e a t e d  t h e  a d m i n i s t r a -  

t i v e  . e q u i v a l e n t  o f  a P u b l i c  Ut i l i t i e s  Commission (PUC) t o  r e g u l a t e  c e r t a i n  

t y p e s  o f  n a t u r a l  o r  s t a t e  c r e a t e d  monopo l i e s .  A PUC may b e  a n  o b s t a c l e  t o  

the d e v e l o p m e n t  o f  small dams i f  a p r o j e c t  is  s u b j e c t  t o  r e g u l a t i o n  as a 

p u b l i c  u t i l i t y ,  o r  i f  t h e  PUC l i c e n s g s  dams ?s p a r t  of i t s  r o g u l n t d o n  of'  

t h e  s ta tes '  w a t e r  r e s o u r c e s .  To t h e  e x t e n t  a s t a t e ' s  d e f i n i t t o n  of what  

c o n s t i t u t e s  a p u b l i c  u t i l i t y  is v a g u e ,  l e g a l  u n c e r t a i n t y  a g a i n  becomes a n  

o b s t a c l e  o r  d i s i n c e n t i v e  t o  a d e v e l o p e r .  

A  p l u r a l i t y  o f  s t a t e s  d e f i n e  a p u b l i c  u t i l i t y  a s  any  p e r s o n  o r  e n t i t y  

wh ich  e n g a g e s  i n  t h e  p r o d u c t i o n  o r  s a l e  o f  e l e c t r i c i t y .  Such a d e f i n i t i o n  

c l e a r l y  i n c l u t l c s  any  s m a l l  dam u s e d  t o  g e n e r a t e  e l e c t r i c  power .  Thc rcmnin- 

i n g  s t a t e s  employ a more r e f i n e d  d e f i n i t i o n  o f  a p u b l i c  u t i l i t y  t o  e x c l u d e  

v a r i o u s  e n t i t i e s  f rom g e n e r a l  r e g u l a t i o n  by t h e  PUC. Many e x c l u d e  power 

p r o d u c e d  by m u n i c i p a l  o r  s t a t e  owned c o r p o r a t i o n s ,  power g e n e r a t i o n  u n i t s  

w h i c h  p r o d u c e  power t o  be  consumed by t h e  p r o d u c e r  ant1 u n i t s  which p r o d u c e  

power o n l y  f o r  o u t - o f - s t a t e  consumpt ion .  New Hampshi re  exempts  f a c i l i t i e s  

o f  less t h a n  f i v e  (5) n legava t t s  o f  c a p a c i t y  i n  an  e f f o r t  t o  i r l c r e a s c  tlic 

u s e  o f  sma l l .  dams. S t i l l  o t h e r  states u t i l i z e  n more f l c x i b l e  common law 

definition p u r s u a n t  t o  wh ich  a  p u b l i c  u t i l i t y  i s  s \ ~ b j e c . t  t o  r e g u l a t i o n  whc.n- 

e v e r  i t s  r a t e s  o r  a c t i o n s  w i l l  have a s i g n i f i c a i \ t  e f f c c t  on t h e  p u b l i c  i n -  

The  i m p o r t a n c e  o f  a s t a t e ' s  d e f i n i t i o n  o f  pub1;ic  l l t i l i t y  may be s c c n  

by  e x a m i n a t i o n  o f  t h e  r e g u l a t o r y  bu rden  t o  wh ich  pu1,I.i c u t  i l i  t  ics  arc sub- 

jec t .  N e a r l y  c v o r y  s t a t c  rcquirc?s pr111l.i~ u t i l i t i e s  t o  m a i n t a i n  a u n i f o r m  



s y s t e m  o f  a c c o u n t s ,  t o  p r o v i d e  s a f e  and a d e q u a t e  s e r v i c e  and t o  r e c e i v e  

advance a p p r o v a l  o f  i ts  r a t e s .  C e r t i f i c a t e s  o f  p u b l i c  conven ience  and 

n e c e s s i t y  must b e . o b t a i n e d  i n  most s t a t e s  b e f o r e  g e n e r a t i n g  u n i t s ,  i n c l u d -  

i n g  dams, may b e . c o n s t r u c t e d .  C o n t r a c t s  f o r  t h e  s a l e  o r  p u r c h a s e  of power 

u s u a l l y  must  b e  approved by t h e  PUC. S a l e s  of  s e c u r i t i e s ,  s t o c k  o r  long  t e rm 

d e b t , . r e q u i r e  p r i o r ' a p p r o v a l  by t h e  PUC. I n  a  m i n o r i t y  of  t h e  s t a t e s  covered  

by t h i s  r e p o r t ,  t h e  i s s u a n c e  o f  s h o r t  t e r m  d e b t  i s  s u b j e c t  t o  PUC approval ' .  

The s tates r e q u i r e  a  wide  v a r i e t y  o f  r e p o r t s  t o  be  s u b m i t t e d  by p u b l i c  u t i l i -  

t i e s ,  i n c l u d i n g  e n e r g y  c o n s e r v a t i o n  e s t i m a t e s ,  l o a d  f o r e c a s t s ,  l ists of  

o f f i c i a l s  and t h e i r . d u t i e s . a n d  r e p o r t s  on s a f e t y  p r a c t i c e s .  ' A number o f  

s t a t e s  combine c o n s i d e r a t i o n  o f  e n v i r o n m e n t a l  f a c t o r s  w i t h  energy  d e c i s i o n -  

* .  making by mandat ing i s s u a n c e  o f  c e r t i f i c a t e s  o f  environmental .  c o m p a t i b i l i t y  

p r i o r  t o  a p p r o v a l  of  c o n s t r u c t i o n  o f  g e n e r a t i n g  f a c i l t i i e s  o r  transmission 

l i n e s .  To f i n a n c e  PUC a c t i v i t i e s ,  a  p l u r a l i t y  of s t a t e s  a n n u a l l y  a s s e s s  

% e a c h  u t i l i t y  a n  amount of  money based  on t h e  g r o s s  r evenues  of  t h e  u t i l i t y .  

Al though some s t a t e s  exempt v e r y  s m a l l  u t i l i t i e s  o,r a s s e s s  a  minimum f e e ,  

t h e  assessment  is  a  d i r e c t  c o s t  f a c t o r  t o  be  c o n s i d e r e d  by t h e  dam develop-  

er. I n  a d d i t i o n  t o  t h i s  r e g u l a t o r y  b u r d e n ,  two s t a t e s  c r e a t e  a d d i t i o n a l ,  

u n ~ e r t a i n ~ y  by r e t a i n i n g  a u t h o r i t y  t o  r evoke  c . e r t a i n  p e r m i t s  o r  t o  vo id  

a p a r t i c u l a r  c o n t r a c t .  I n  I n d i a n a ,  t h e  PllC i s s r i e s  on1.y "i .ndeterrninnte 

p e r m i t s "  f o r  c e r t a i n  p r o j e c t s .  By a c c e p t a n c c  o f  an " inde te rmina t% permi t "  

a u t i l i t y  wa ives  i t s  r i g h t s  t o  i n s i s t  upon c o u r t  a d j u d i c a t i o n  of  n  t a k i n g  

o f  t h e  ].and and p r o p e r t y  s u b j e c t  t o  t h e  p e r m i t  by a  m u n i c i p a l i t y  o r  t o  

o b j e c t  t o  r e v o c a t i o n  o f  t h e  p e r m i t  f o r  c a u s e  by t h e  PUC. Wisconsin  r c t a i n s  

t h e  r i g h t  t o  v o i d  c o n t r a c t s  f o r  t h e  s a l e  of  hydropower when s l ~ c l ~  c o n t r a c t s  

i n t e r f e r e  w i t h  r e a s o n a b l e  s e r v i c e  w i t h i n  t h e  s t a t e .  

On t h e  o t h e r  hand ,  c l a s s i f i c a t i o n  o f  a  dam p r o j e c t  as  a  p u b l i c  u t i l i t y  



. h a s  two d i s t i n c t  a d v a n t a g e s .  F i r s t ,  i f  t h e  projec:t  is a s s o c i a t e d  w i t h  

s p e c t i c  c u s t o m e r s  and is  g r a n t e d  a  monopoly o v e r  t h e i r  s e r v i c e  a r e a ,  i t ' i s  

n o t  s u b j e c t e d  t o  c o m p e t i t i o n .  Second, most s t a t e s  g r a n t  p u b l i c  u t i l i t i e s  

t h e  r i g h t  of e m i n e n t  domain,  s u b j e c t  t o  a p p r o v a l  i n  i t s  e x c e r c i s e  by t h e  
s 

PUC. Eminent domain i s  p a r t i c u l a r l y  h e l p f u l  i n  a s s e m b l i n g  t h e  p r o p e r t y -  

r i g h t s  n e c e s s a r y  t o  compl.ete a  dam p r o j e c t .  

A h a n d f u l  o f  PUC's a l s o  l icense.  daiiis puisual l .L t u  t h e i r  auchor ' icy to 

r e g u l a t e  t h e  s t a t e s '  w a t e r  r e s o u r c e s .  I n  t h e s e  s t a t e s  an a p p l i c a n t  must 

show t h a t  h i s  p r o j e c t  w i l l  c o n t r i b u t e  t o  t h e  comprehensive  deve l  opment of  

t h e  waterway and s e r v e  t h e  p u b l i c  i n t e r e s t .  T h i s  t e s t  is s t m i l a r  t o  t h e  

test  set f o r t h  i n  S e c t i o n  1 0 ( a )  of t h e  F e d e r a l  Power Act.  The r e g u l a t o r y  

b u r d e n  accompanying a p p l i c a t i o n  f o r  such a  l i c e n s e  depends  on t h e  develop-  

. me.nt of t h e  p u b l i c  . i n t e r e s t  t e s t  i n  t h e  p a r t i c u l a r  s t a t e .  The most s i g n i -  

f i c a n t  f a c t o r  i n  t h e  t e s t  is  usua1l.y t h e  e f f e c t  of  t h e  p r o j e c t  on reqren-  

t i o n  and f i s h  and game. 

I n  one  s t a t e ,  Wisconsin, t h e  P ~ I C  ( t h ~  Wiscnnsin  d e s i g n a t i . o n  is t h c  

P u b l i c  S e r v i c e  Commission) a l s o  pe r fo rms  t h e  f u n c t i o n  of  an energy f a c i l i t y  

s i t i n g  agency.  T h i s  combinat ion of  r e g u l a t o r y  and s i t i n g  f r l n c t i o n s  may be 

viewed a s  r e d u c i n g  c o n s t r a i n t s  t o  s m a l l  dam development i n  th; l t  a d ~ v ~ l o p ~ r  

need n o t  engage i n  two p r o c e e d i n g s  b e f o r e  two s e p a r a t e  a g e n c i e s  f o r  what i s ,  

i n  f a c t ,  3 s i n g l e  p r o j e c t .  

DEPARTMENTS OF NATUML RESOURCES -- ---- 

S i n c e  dams u t i l i z e  w a t e r  t o  g e n e r a t e  powcr, p11h1 i c  a g e n c i e s  which rcgu- 

l a t e  t h e  u s e  o f  w a t e r  and o t h c r  n a t u r a l  r e s o i i r c e s  i r c q r ~ e n t l y  c o n s t i t r ~ t c l  an 

o b s t a c l e  t o  t h e  development of  smal l  dams. ' T h e '  s i g n i f i c a n c e  of  t h e  o b s t n c l c  

v a r i e s  w i t h  t h e  legislatively mnndatc~d o b j e c t i v e s  of t h e  agency and t h e  e x t c n t  

t o  which t h e  proposed dam c o n f l i c t s  w i t h  t h o s e  o b j e c t i v e s .  



The, vas t '  m a j o r i t y  o f  t h e  s u b j e c t  s . t a t e s  have es tab1 . i shed  a  major  p u b l i c  

agency t o  r e g u l a t e  t h e  u s e  o f  n a t u r a l  r e s o u r c e s  and t o  deve lop  and imple- 
C 

ment e n v i r o n m e n t a l  p o l i c y .  Most of  t h e s e  a g e n c i e s  were  c r e a t e d  w i t h i n  t h e  

*I. las t  t e n  (10)  y e a r s  by a  r e o r g a n i z a t i o n  of  a  wide  v a r i e t y  of b u r e a u s ,  com- 

m i s s i o n s ,  d e p a r t m e n t s  .and. c o u n c i l s ' w h i c h  o r :Lg ina l ly  were c r e a t e d  t o  promote  

t h e  u s e  o f  a  p a r t i ~ u l a r  n a t u r a l  r e s o u r c e .  S i g n i f i c a n t l y ,  a s  t h e  names o f  

t h e s e  new a g e n c i e s  f r e q u e n t l y  i n d i c a t e ,  t h e  r e o r g a n i z a t i o n  was accompanied 

by a  l e g i s l a t i v e  c a n c e l l a t i o n  o f  t h e  e a r . l i e r  legislative i 'n ten t  and r e p l a c e -  

ment by a  new p h i l o s o p h y  o f  c o n s e r v a t i o n .  A h a n d f u l  of  s u b j e c t  s t a t e s ,  

New Hampshire, I l l i n o i s  and V i r g i n i a ,  have n o t  c r e a t e d  Depar tments  . o f  . Natur-  

; a 1  Resources  o r  t h e i r  e q u i v a l e n t .  They r e t a i n  a  more t r a d i t i o n a l  adminis-  

t r a t i v e  s t r u c t u r e  c o n s i s t i n g  .of s m a l l e r  a g e n c i e s  w i t h  b o t h  r e g u l a t o r y  and 

deve lopmenta l  powers. These  s t a t e s  have a l s o  e n a c t e d  c o n s i d e r a b l y  fewer  

env i ronmenta l  laws.  Each t y p e  of  a d m i n i s t r a t i v e  s t r u c t u r c  p r e s e n t s  o b s t a -  

c l e s  and i n c e n t i v e s  t o  t h e  d e v e l o p e r .  

No two of  t h e  s u b j e c t  s t a t e s  have c r e a t e d  Depar tments  of ~ a t u r a l  Re- 

s o u r c e s  w i t h  i d e n t i c a l  powers.  The powers o f  a  I lepartment of N a t u r a l ' R e -  

s o u r c e s  v a r y  a c c o r d i n g  t o  t h e  scope  o f  a c t i v i t i e s  t h e  Department r e g u l a t e s .  

The s i z e  and s c o p e  o f  Depar tments  d i f f e r  s i g n i f i c a n t l y  from s t a t e  t o  s t a t e .  

However, 'Depar tments  r e g u l a t i n g  s i m i l a r  a c t i v i t i e s  i n  d i f f e r e n t  s t a t c s  u s u a l -  

l y  do s o  i n  a p p r o x i m a t e l y  t h e  same way. For t h a t  rcBnson, , t h e  d i s c t l s s i o n  of  

t h e  l e g a l  o b s t a c l e s  p r e s e n t e d  by Depar tments  of N a t u r a l  Rcsources  wi!l be 

o r g a n i z e d  a c c o r d i n g  t o  agency f u n c t i o n  o r  a c t . i v i t y ,  r a t h c r  than  by t h e  name 

of  t h e  agency.  

A. REGULATION OF WATER RESOURCES ---- -- . ... . . . 

S e v e r a l  Depar tments  o f  N a t u r a l  Resources  a r e  a u t h o r i z e d  t o  

r e g u l a t e  t11c u s e  o f  w a t e r  r e s o u r c e s  by t l ~ c  i s s r ~ a n c c  of  dam p c r m i t s .  



S i n c e  any  dam c o n s t r u c t e d  i n  n a v i g a b l e  w a t e r s  o f  t h e  s t a t c  w i t h -  

o u t  a  p e r m i t  c o n s t i t u t e s  a  n u i s a n c e  and  may be . r emoved  b y ' c o u r t  

o r d e r ,  s e c u r i n g  a p e r m i t  is  a l e g a l  o b s t a c l e  f o r  any  d e v e l o p e r .  

However, h i s  f i r s t  o b s t a c l e  is t o  d e t e r m i n e  w h e t h e r  a  p e r m i t  i s  

r e q u i r e d  a t  a l l .  The d e v e l o p e r  u s u a l l y  must  d e t e r m i n e  w h e t h e r  t h e  

w a t e r c o u r s e  is  n a v i g a b l e .  N a v i g a b i l i t y  i s  d e t e r m i n e d  a c c o r d i n g  

t o  s t a t e  law. A f ew  s t a t e s  m a i n t a i n  n o  d i s t i n c t i o n  be tween Jams 

o n  t h e  b a s i s  o f  t h e  n a v i g a b i l i t y  o f  t h e  wa te rway ,  b u t  most  r e q u i r e  

p e r m i t s  f o r  dams o n  n a v i g a b l e  w a t e r w a y s .  The d e v e l o p e r  must t h e n  

e x a m i n e ' t h e  s t a t u t o r y  e x e m p t i o n s  f o r  dams o f  a  c e r t a i n  s i z e .  

Kentucky,  f o r  e x a m p l e ,  exempt s  dams u n d e r  t w e n t y - f i v e  (25 )  f e e t  

i n  h e i g h t  o r  w i t h  a  r e s e r v o i r  o f  more t h a n  f i f t y  ( 5 0 )  a c r e  f e e t  

f r o m  t h e  p e r m i t  r e q u i r e m e n t .  Most s t a t e s  exempt o n l y  s m a l l  dams. 

Mich igan ,  f o r  e x a m p l e ,  exempt s  dams w i t h  a h e i g h t  o f  less t h a n  

f i v e  ( 5 )  f e e t  o r  a pondage  o f  less t h a n  f i v e  ( 5 )  a c r e s  and  t h o s e  

wh ich  h a v e  a d r a i n a g e  a r e a  o f  l e s s  t h a n  o n e  ( 1 )  s q t l a r e  m i l e  and 

a r e  used  f o r  s o i l  c o n s e r v a t i o n  p u r p o s e s .  New J e r s e y  r e q u i r e s  p e r -  

m i t s  f o r  any  dam w h i c h  r a i s e s  l a k e  l e v e l s  f i v e  (5 )  o r  more f e e t .  

Such  a  dam would n o t  r e q u i r e  a  p e r m i t  i f  i t  d r a i n e d  a n  a r e a  o f  

less  t h a n  o n e - h a l f  ( 1 / 2 )  a s q u a r e  m i l e  and ponded less t h a n  one  

hundred  (100) s q r l a r p  n c r e s ,  I n  s t a t c ~  J n  which  thr P i ~ h l i r  U t i l i -  

t i e s  Commission l i c e n s e s  power dams,  t h e  Depa r tmen t  o f  Na tu ra l .  

R e s o u r c e s  l a c k s  j u r i s d i c t i o n  o v e r  s u c h  dams. A few s t a t c s  vcs - t  

t h e  Depa r tmen t  o f  N a t u r a l  R e s o u r c e s  w i t h  a u t h o r i t y  t o  remove ob- 

s t r u c t i o n s  i n  w a t e r w a y s .  

A g c n c i e s  w h i c h  r e g u l a t e  w a t e r  r e s o u r c e s  p o s s e s s  t h e  power 

t o  c o n d i t i o n  dam p e r m i t s  o n  c o m p l i a n c e  w i t h  c o n d i t i o n s  s e t  f o r t h  



i n  t h e i r  o r g a n i c  s t a t u t e  o r  i n  agency r e g u l a t i o n s .  The c o n d i t i o n s  

and r e q u i r e m e n t s  a t t a c h e d  t o  a  p e r m i t  a r e  a n  a d d i t i o n a l  r e g u l a t o r y  

bu rden  f o r  t h e  d e v e l o p e r .  Most a g e n c i e s  r e q u i r e  s u b m i s s i o n  of. dam 

p l a n s  p r e p a r e d  by a r e g i s t e r e d  p r o f e s s i o n a l  e n g i n e e r .  The r i g h t  

t o  d i c t a t e  d e s i g n ,  m a t e r i a l  and  method o f  c o n s t r u c t i o n  l i e s  w i t h  
. . 

t h e  agency.  V i o l a t i o n  o f  agency  r e g u l a t i o n s  may be a  misdemeanor.  

~ i s h w a ~ s ,  u n d e r s p i l l s  a n d  o t h e r  d e s i g n  s t r u c t u r e s  may b e  mandated .  . '  

New York and Oh io  r e q u i r e  t h e  p o s t i n g  o f  a  bond t o  g u a r a n t e e  com- 

p l e t i o n  o f  t h e  p r o j e c t .  Where f i s h w a y s  a r e  r e q u i r e d  o r  a l l  dams, 
. . 

s e v e r a l  s ta tes  - h a v e  s p e c i f i c  a u t h o r i t y  t o  o b t a i n  c o u r t  o r d e r s  

d i r e c t i n g  t h e i r  c o n s t r u c t i o n .  I n  l l i c h i g a n ,  t h e  s t n t c  may o r d e r  . . 

f i s h w a y s  b u i l t  and add t h e  c o s t  t o  t h e  o w n e r ' s  1 .oca l  t a x  b i l l .  f o r  

t h e  dam. Mich igan  a l s o  a l l o w s  t h e  d i r e c t o r  o f  t h e  agency  t o  . .  . 

. . 
a b r o g a t e  t h e  r e g u l a t i o n  r e q u i r i n g  f i s h w a y s  where  t h e y  would bc 

i m p r a c t i c a l  o r  u n n e c e s s a r y .  P e n n s y l v a n i a  a l l o o s  a n n u a l  s t o c k i n g  

o f  t h e  wa te rway  a s  a n  a l t e r n a t i v e  t o  f i s h  Ladde r s .  Every s t a t e  

r e t a i n s  t h e  r i g h t  t o '  i n s p e c t  n  dam, a l t h o u g h  some (lo n o t  i n s p e c t  :', 

v e r y  s m a l l  dams. A few s t a t e s  rc?qiri.re t h a t  t h e  dcve l .ope r  gunrantccl",.  .. . 

a minimum stream f l o w  o r  t h a t  h e  p e t i t i o n  a  c o u r t  t o  se t  minimum . .  
: , I' . . . . 

l a k e  l e v e l s .  \ . . . . . . 

A s i g n i f i c a n t  m i n o r i c y  o f  s t a t e s  l i m i t  t l ~ e  p e r i o d  o f  owner- 

s h i p  o f  t h e  p e r m i t , '  u s u a l . 1 ~  f o r  t h i r t y  (30) o r  f o r t y  (40) yc!ilrs. 

A f t e r  e x p i r a t i o n  o f  t h e  p e r i o d ,  t h e  loci11 m r l l l i c i p a l i t y  may have . . 

f i r s t  o p p o r t r l n i t y  t o  o b t a i n  t h e  p e r m i t  o r -  t o  purchase! t l le  di~m. 

.New York r e q u i r e s  t h a t  t h e  dam f u r n i s h  f r e e  power t o  t h e  s t a t c B ,  

and r e t a i n s  t h e  r i g h t  t o  r e g u l a t e  t h e  u s e ,  d i s t r i b u t i o n  and p r i c e  ' ' .  

of  power p roduced  f o r  p r i v a t e  sale.  New J c r s e y  r e q u i r e s  thc* 
. . 



p e r m i s s i o n  of a  m a j o r i t y  o f  t h e  l i t t o r a l  owners b e f o r e  a .dam i n  

e x i s t e n c e  f o r  more t h a n  twenty  (20)  y e a r s  may be  removed. 

R e g u l a t i o n  by t h e  w a t e r  r e s o u r c e s  management component 

carries two i n c e n t i v e s ,  t o  t h e  u s e  o f  smal l .  dams. Many. a g e n c i e s  

p o s s e s s  t h e  power o f  eminent  domain and p e r m i t  i ts  u s e  by l i c e n s e e s . '  

Use .of t h e  power o f  eminent  domain f a c i 1 i t ; i t e s  t h e  assemblage o f  pro- 

p e r t y .  The second i n c e n t i v e  f l o w s  from t h e  o b l i g a t i o n  cif t h e  w a t e r  

iteSouYces management agency t o  s e e k  t h e  e f t i c i e n t  u s e ' o f  t h e  wa te r -  

way. 'Once a  p e r m i t  is  i s s u e d ,  t h e  d e v e l o p e r  is  r e l a t i v e l y  c e r t a i n  

t h a t  t h e  agency w i l l  n o t  approve  a  p r o j e c t  which w i l l  d i m i n i s h  

.4 
t h e  head o f  a n  e x i s t i n g  s i t e  and t h e r e b y  d e s t r o y  t h e  i n v e s t m e n t  o f  

t h e  d e v e l o p e r .  New York p r o v i d e s  a n  i n t e r e s t i n g  example o f  t h e  

< a l l o c a t i v e  f u n c t i o n  o f  a  w a t e r  r e s o u r c e s  management agency.  Where 

a waterway h a s  two dams, e a c h  o f  which i n t c r c f e r e s  w i t h  t h e  produc- 

t i o n  o f  t h e  o t h e r , ' N e w  York w i l l  o r d e r  b o t h  dams removed and re-  

pl.aced by a s i n g l e , .  more e f  f  i c i e n t  dam. The owners of  t h e  o r i g i n a l  

dams become t h e  co-owners o f  t h e  new dam, w i t h  t h e i r  o w n e r s l ~ i p  

s h a r e  p r o p o r t i o n a l  t o  t h e  r e l a t i v e  v a l u e s  o f  t h e  o r i g i n a l  dams. 

The u l t i m a t e  o b s t a c l e  p r e s e n t e d  by a w a t e r  r c sor l rces  manngc- 

ment agency i s  s a t i s f a c t i o n  of  t h e  " p u b l i c  i n t e r e s t "  . t e s t  which 

i s  a p r e r a q u i s i t e  t o  i s ~ u a n c e  o f  a pcrrnit. P u b l i c  i n t c r o n t  t t . ~ t : q  

are a s  comprehensive  as t h e y  a r e  vague.  . As when cmployed by s t a t e  

PUC's, such  t e s t s  r e semble  t h e  test a r t i c r ~ l n t c d  i n  S e c t i o n  1 0 ( a )  

o f  t h e  F e d e r a l  Power Act.  The test normal ly  r c q u i r c s  a b a l a n c i n g  

o f  t h e  v a l u e s  o f  e n e r g y  p r o d u c t i o n ,  p r o t e c t i o n  of  f i s h  and game, en- 

hancement of r e c r e a t i o n  and s a f e g u a r d i n g  of  h i s t o r i c :  and archholog-  

1 sites. The c o m p l e x i t y  o f  t h e  t e s t  w i l l  dcpend on t h e  number 



o f  s t a t e  a g e n c i e s  i n t e r e s t e d  i n  t h e  m u l t i p l e  u s e s  of  t h e  v a t e r -  

way and whe the r  a  f o r m a l  p r o c e s s ,  such  a s  a n  Environmental  Impact 

S t a t e m e n t  (EIS) p r o c e s s ,  e x i s t s  f o r  c o ' l l e c t i o n  and c o n s i d e r a t i o n  

of  comment on p r o j e c t  by a g e n c i e s .  A s i z a b l e  mi .nor i ty  of  tile 

s u b j e c t  s t a t e s  have  c r e a t e d  a n  EIS p r o c e s s  which p a r a l l e l s  t h e  

f e d e r a l  E IS  p r o c e s s .  

B. WATER POLLUTION CONTROL 

Most Depar tments  o f  N a t u r a l  Resources  c o n t a i n  an  agency which 

- r e g u l a t e s  w a t e r  p o l l u t i o n .  Each p r imary  s t a t e  agency which regil- 

l a t e s  w a t e r  p o l l u t i o n  d o e s  s o  under  a d e l e g a t i o n  of a u t h o r i t y  

from t h e  F e d e r a l  government p u r s u a n t  t o  t h e  F e d e r a l  Water P o l l u -  

t i o n  C o n t r o l  Act.  P u r s u a n t  t o  t h e  Act s t a t e s  c l a s s i f y  waterways 

a c c o r d i n g  t o  p o l l u t i o n  l e v e l s ,  e s t a b l i s h  c lean-up g o a l s  and regu- 

l a t e  p o l l u t i o n  by t h e  i s s u a n c e  of  p e r m i t s .  None of  t h e  s u b j e c t  

s t a t e s  c o n s i d e r  w a t e r  d i s c h a r g e d  from s m a l l  dams t o  b c  a p o i n t  . 

s o u r c e  o f  p o l l u t i o n .  Whether deoxygenatcd w a t e r  discharged from 

t h e  lower  l e v e l  of a  l a r g e  dam would be  a  p o l l u t a n t  r emains  an 

. . o p e n  q u e s t i o n .  However, even w i t h o u t  t h c  emergence o t  t h a t  obstn-  

cl .e ,  a  dam which impourlds w a t e r  o r  o the rwi . se  d i s r u p t s  thc? l e v e l  of 

f low may a 1  s o  d i s r u p t  w a t e r  p o l . l u t i o n  c o n t r o l .  prol;t-;lms w l ~  ic.11 dc- 

pend on a  r e g u l a r  f low of  w a t e r .  T h i s  l e g a l  o b s t a c l c  is most 

l i k e l y  t o  t a k e  t h e  form o f  a  comment on t h e  proposc~cl clam hy t h e  

w a t e r  p o l l u t i o n  c o n t r o l  ngency. 

C. SOIL CONSERVATION AND FLOOD CONTROL - .--- 

The c o n t r o l  o f  s o i l  e r o s i o n  and p r e v e n t i o n  o f  f lood  damage 

a r c  major  c o n c e r n s  of  e v e r y  I lcpartment o f  N a t t ~ r a l .  Rcsourccs . -  Be- 

c a u s e  dams a s s i s t  i n  p r e v e n t i n g  e r o s i o n  and i n  minimizing f lood  



damage, i t  may b e  i n a c c u r a t e  t o  d e s c r i b e  a g e n c i e s  which o v e r s e e  

t h e s e  programs a s  l e g a l  o b s t a c l e s .  I t  i s  a c c u r a t e ,  however, t o  
. .. . . 

. . , n o t e  t h a t  t h e  l a r g e  number of r e l a t i v e l y  autoriornous r e g i o n a l  and 
. . :. . r ' I .  

. l o c a l  a g e n c i e s  which,  r e g u l a t e  s o i l  e r o s i o n  and f l o o d  c o n t r o l  may 

c o n f u s e  a d e v e l o p e r  w i t h  t h e i r  d i f f e r e n t  r e g u l a t i o n s  and c a u s e  

c o n s i d e r a b l e  d e l a y  by t h e i r  r e l a t i v e l y  i n f o r m a l  p r o c e d u r e s .  The 

. .  . 
. .  . . ; s u b j e c t  s ta tes  a l l o w  t h e  f o r m a t i o n  of  a  g r e a t  v a r i e t y  o f  s p e c i a l  

p u r p o s e  d i s t r i c t s ,  i n c l u d i n g  s o i l  c o n s e r v a t i o n  d i s t r i c t s ,  wa te r -  
. . 

. .  . . .  :. s h e d  management d t s t r i c t s ,  r i v e r  and r e s e r v o i r  r e g u l a t o r y  d i s t r i c t s ,  
. . 

. r i v e r  improvement d i s t r i c t s ,  f l o o d  c o n t r o l  d i s t r i c t s  and f l o o d  

. - :  . p l a i n  management d i s t r i c t s .  Some s t a t e s  c r e a t e  s u c h  districts 
' .  :. 

. . 
, ,  . . . 

, .. a by P r i v a t e  and S p e c i a l  A c t s  o f  t h e  L e g i s l a t u r e .  O t h e r s  p e r m i t  

' * 
,. . 

. . 
t h e i r  c r e a t i o n  a s  a n  e x e r c i s e  of  Home Rule.  O f t e n  t h e  d i s t r i c t s  

. - -  . 
. . .' , . are g r a n t e d  t h e  power t o  l a y  t a x e s ,  r e g u l a t e  water l e v e l s  and 

. . .  . , 

, . . .  ' s t r e a m f l o w ,  c o n f e r  t h e  power o f  eminent  domain and s e i z e ,  r e p a i r  

. . o r  b r e a c h  dams. 

D. . --- PROTECTION OF WILD AND SCENIC .-- RIVERS 

A m a j o r i t y  o f  t h e  s u b j e c t  s t a t e s  have c r e a t e d  programs w i t h i n  

t h e  Department of  N a t u r a l  Resources  t o  d e s i g n a t e  and r e g u l a t e  
. . 

. w i l d  and s c e n i c  r i v e r s .  Crea ted  a f t e r  p a s s a g e  of  t h e  F e d e r a l  

. . .  . Wild and S c e n i c  K i v e r s  Ac t ,  t h e s e ' s t a t e  programs r e q u i r e  l e g i s l a -  

I .  

. . t i v e  a c t i o n  t o  d e s i g n a t e  a  r i v e r  a  w i l d  and scen i . c  r i v e r .  Ilesigna- 

., . '. t i o n  i n  most s t a t e s  p r o h i b i t s  u s e  ,of t h e  r i v e r  f o r  commercial 

. . p u r p o s e s ,  s u c h  a s  t h e  genera t . ion .o f  power. I f  g e n e r a t i o n  is  al low- 

e d ,  i t  must be  by r u n  of  t h e  r i v e r  f a c i l i t i e s .  The p r e s e n c e  o f  a  

dam , o r  dams d o e s  n o t  g e n e r a l l y  b a r  d e s i g n a t i o n  a s  a  w i l d  and s c e n i c  

. , r i v e r .  Maryland d e s i g n a t e s  r i v e r s  a s  e i t h e r  w i l d  o r  s c e n i c  depending 



.on t h e i r  l e n g t h ,  e x t e n t  o f  development and whe the r  t h e y  a r e  f r e e  

f lowing .  Maryland a l s o  p r o v i d e s  f o r  j u s t  compensat ion f o r  pro- 

p e r t y  t a k e n  by s u c h  a  d e s i g n a t i o n .  ' West V i r g i n i a  h a s  e n a c t e d  a  

N a t u r a l  S t r e a m s  P r e s e r v a t i o n  Act t o  keep s t r e a m s  f r e e  f l o w i n g  

and un impa i red .  . T h i s  Act a p p e a r s  t o  b e  s i m i l a r  t o  t h e  Wild and 

S c e n i c  R i v e r  Acts .  , . . . 

The d e s i g n a t i o n  o f  w i l d  and s c e n i c  r i v e r s  is more t h a n  an 

o b s t a c l e  t o  s m a l l  dams; i t  is u s u a l l y  a  t o t a l  b a r  t o  t h e  u s e  of a 

r i v e r  f o r  power g e n e r a t i o n .  I t  is  common i n  Wild and S c e n i c  r i v e r s  

l e g i s l a t i o n  i n  . the  s t a t e s  s t u d i e d  t h a t  c e r t a i n  s p . e c i f i c  r i v e r s  o r  

p a r t s  o f  them are d e s i g n a t e d  "natural1 ' . ,  "wild" o r  "scenic" .  How- 

e v e r ,  i t  is a l s o  common t h a t  t h e  a u t h o r i z e d  agency is empowered 

t o  d e s i g n a t e  a d d i t i o n a l  r i v e r s  o r  p a r t s  o f  r i v e r s  a s  n a t u r a l ,  w i l d  

o r  s c e n i c .  To t h e  e x t e n t  t h a t  u n c e r t a i n t y  c x i s t s  a s  t o  whether  

a p a r t i c u l a r  r i v e r  w i l l  r e c e i v e  d e s i g n a t i o n ,  t h e  u n c e r t a i n t y  may, 

i n  and o f  i t s e l f ,  f o r e s t a l l  s m a l l  dam development .  

E. PROTECTION OF FISH AND GAME 

Each o f  t h e  n i n e t e e n  N o r t h e a s t e r n  s t a t e s  h a s  c r e a t e d  a s  Least  

one  agency t o  p r o t e c t  t h e  f i s h  and game of t h e  s t a t e .  Plost s t a t e s  

have pli icct l  t h i s  agency w i t h i n  t h e  Department of N a t u r a l  Resources.  

F i s h  and game a g e n c i e s  c o n s t i t u t e  a  l e g a l  o b s t a c l e  t o  s m a l l  dnms 

t o  t h e  e x t e n t  a  p a r t i c u l a r  p r o j e c t  is p e r c e i v e d  t o  p r e s e n t  an  ob- . 

s t a c l e  t o  t h e  m i g r a t i o n  of  anadromous f i s h e s .  Many f i s h '  and game 

a g e n c i e s  a r e  empowered t o  r e q u i r c  c o n s t r u c t i o n  o f  f i shways .  Those 

which a r e  n o t  s o  empowered i ~ s i i a l l y  comment on a p p l i c a t i o n s  pending 

b e f o r e  o t h e r  a g e n c i e s  empowered t o  r e q u i r e  f i s h w a y s ,  such  a s  t h e  

w a t e r  r e s o u r c e  management a g e n c i e s  d i s c u s s e d  p r e v i o u s l y .  Nctho'ds 



u s e d  t o  d e t e r m i n e  t h e  need f o r  a n d  des : ign  of f i s l lways  a p p e a r  t o  

b e  u n i f o r m  among t h e  s ta tes .  None a r e  c o d i f i e d  i n  s t a t e  s t a t u t e s .  

F i s h  and  game a g e n c i e s  a l s o  h a v e  a u t h o r i t y  t o  r e g u l a t e  t h e  e f f e c t s  

- o f  c o n s t r u c t i o n  a c t i v t t y  o n  f i s h  a n d  game,  s u c h  as s i l t a t i o n  c a u s e d  

by d r e d g i n g  atid f i l l i n g .  By r e g u l a t i ' n g  t h e  e f f e c t ,  :some c o n t r o l  is 

e x e r c i s e d  o v e r  t h e  method o f  c o n s t r u c t i o n .  

Y. SALE, LEASE OR EXCAVATION OF PUBLIC LAND -. 

The bed  o f  n a v i g a b l e  streams in most  o t  t h e  n i n e t e e n  N6reh- 

e a s t e r n  s t a t e s  b e l o n g s  t o  t h e  s t a t e .  Al though  these s r a t e s  p c r a ~ i ~ C i . J  

u s e  o f  b o t t o m l a n d  w i t h o u t  r e g u l a t i o n  u n t i l  r e c e n t l y ,  mos t  now regu -  

l a t e  i ts  u s e  t h r o u g h  a  D e p a r t m e n t  o r  ~ u r e a u  o f  P u b l i c  Lands  o r  

.( t h r o u g h  o t h e r  components  of D e p a r t m e n t s  o f  N a t u r a l  R e s o u r c e s .  S i n c e  

i 
-- o w n e r s h i p  o f  a  p r o p e r t y  r i g h t  i n  f l o w i n g  water:  a c c r u e s  t o  t h c  owner 

of  t h e  b o t t o m l a n d ,  t h e  need  t o  negofiate conveyance  bP c l c l c ,  r t k l ~ t  

o r  i n t e r e s t  f rom t h e  s t a t e  is a l e g a l  o b s t a c l e .  The  m a j o r  d i f f i c u l t y  

i r r  t h e  n e g o t i a t i o n  may '  b e  d c t e r m i n o t i o n  o f  t h e  v a l u e  o f  t h e  hot tom-  

l a n d .  I f  a  s t a t e  employs  " h o l d o u t "  s t r a t e g i e s  t o  maximize  income 

f rom sa les  o r  ] . e a s e s ,  a d i s i n c e n t i v e  t o  s m a l l  dam devel .opment  w i l l  

b e  c r e a t e d .  

E x c a v a t i o n  of  s a n d  a n d  g r a v e l  f rom s t r e a m  b c d s  i s  a l . s o  r cgu -  

l o r c d  by c e v c r a l  D u p a r L n ~ e l ~ t s  nf N a t ~ l r n l  Rcsourccr , .  T l i i ~ ,  form of 

r e g u l a t i o n  s h o u l d  b c  an o b s t a c l e  o n l y  t o  t h e  e x t e n t  t h a t  t h e  rbgu- 

l a t i o n  is i n t e n d e d  t o  p r o t e c t  f i s h  r e s o u r c e s .  

G. PROTECTION O F  NATURAL OR C I ~ I T I C A L  AREAS - - pp - -. - - - - - 

S e v e r a l  o f  t h e  s u b j e c t  s t a t e s  have  a ( ' t ~ d  t o  p r o t c > c t  c e r t a i n  

u n u s u a l  o r  e c o l o g i . c a l  iy i m p o r t a n t  a r e a s  by p l a c i n g  thcm or1 a  N a t u r a l  



or C r f t i c a 1 , A r e a  R e g i s t . r y . .  T h i s  a c t i v i t y ,  which is  commonly per-  

formed by Depar tments  o f  N a t u r a l  Resources ,  w i l l  be  an  o b s t a c l e  

when a  dam w i l l  b e  l o c a t e d  w i t h i n  o r  w i l l  a f f e c t  a  r e g i s t e r e d  a r e a .  

Examples o f  n a t u r a l  o r  c r i t i c a l  a r e a s  a r e  d e e r  y a r d s ,  swamps o r  I 

b o g s ,  h a b i t a t s  f o r  rare o r  endangered s p e c i e s , .  unusua l  g e o l o g i c a l  

f o r m a t i o n s  and a r e a s  o f  e x c e p t i o n a l  b e a u t y .  Some s t a t e s  r e q u i r e  

p e r m i t s  f o r  u s e  o r  development  o f  r e g i s t e r e d  a r e a s .  O t h e r  s t a t e s  

. r e q u i r e  o n l y  t h a t  n o t i c e  be  g i v e n  by t h e  d e v e l o p e r  t o  t h e  R e g i s t r y .  

The R e g i s t r y  then '  n o t i f i e s  a g e n c i e s  whose r e s p o n s i b i l i t y  i t  mily 

b e  t o  p r o t e c t  t h e  p a r t i c u l a r  a r e a .  S i n c e  t h e  k g i s t r y  h a s  no  geo- 

g r a p h i c  o r  j u r i s d i c t i o n a l  b o u n d a r i e s ,  a  d e v e l o p e r  must check  w i t h  . 

t h e  r e g i s t r y  t o  d e t e r m i n e  w h e t h e r ' a  p a r t i c u l a r  s i t e  h a s  been l i s t e d .  

. H. PROTECTION OF WETLANDS ----.- 

Most of  t h e  n i n e t e e n  s t a t e s  have e n a c t e d  l c g i s l n t i o n  p r o t e c t -  

i n g  w e t l a n d s  From development .  The A t l a n t i c  s t a t e s  p r o t e c t  bo th  

c o a s t a l  and i n l a n d  w e t l a n d s .  The power t o  i s s u e  p e r m i t s  t o  d redge ,  

f i l l  o r  f l o o d  a  w e t l a n d  a r e  i s s u e d  by Depar tments  o f  Natura1,Re-  

s o u r c e s  i n  n e a r l y  e v e r y  s t a t e .  Some s t a t e s  m a i n t a i n  " s e p a r a t e  W e t -  

l a n d s  C o n t r o l  Boards o r  Commissions. The r e g u l a t i o n  o f  w e t l a n d s  

is most l i k e l y  t o  become a  l e g a l  o b s t a c l e  where a dam h a s  c r c a t c d  

a  wctlclnd and t h e  d rawing  o f  w a t e r  f o r  power product . ion w i l l  d r a i n  

t h e  we t l and .  Few dams a r e  l i k e l y  t o  bc b u i l t  i n  a r e a s  where  wct- 

l a n d s  o c c u r  n a t u r a l l y .  

I .  SHORELAND ZONING AND LAND USE CONTKOL --- 

A m i n o r i t y  of  , t h e  n i n e t e e n  s t a t e s  empower Depar tments  of N a t u r a l  

Resources  t o  adop t  zon ing  regulations f o r  p a r t i c u l a r  a r e a s  of t h e  

s t a t e .  Host of  t h e s e  s t a t e s  a l l o w  t h e  Department to '  zone t h c  shorc-  

l a n d s  o f  l a k e s  and s t r e a m s  i n  w h i c l ~  t h e  p u b l i c  has a p r o p c r t y  r i g h t .  

. . .  . . 



I n  Maine, f o r  example, t h e  s t a t e  owns t h e  beds of  nav igab le  s t r e a m s , .  

n a t u r a l . p o n d s  i n  e x c e s s  of t e n  (10) a c r e s  i n  a r e a  and a r t i f i c i a l  

ponds i n  e x c e s s  of th i - r ty  (30) a c r e s .  I f .  a  community f a i l s  t o  zone 

a  s h o r e l i n e ,  t h e  s t a t e  may adopt  i n t e r i m  zoning t o  p r o t e c t  t h e  body 

of water .  T y p i c a l l y ,  shore land  zoning ex t ends  a s p e c i f i e d  d i s -  

t a n c e  upland from t h e  s h o r e l i n e .  Shoreland zoning may c o n s t i t u t e  

an  o b s t a c l e  t o  t h e  use s f  small dems i f  e i t h e r  t h e  m u n i c i p a l i t y  

o r  t h e  s t a t e  p r o h i b i t s  the u s e  of l a n d  far entrgy'produetion or 

commercial purposes .  The s t a t e s  a l s o  have j u r i s d i c t i o n  t o  zone 

s t a t e  owned l a n d ,  as w e l l  a s  unorganized t e r r i t o r i e s  i n  which t h e  ' 

s ta te  is  t h e  o n l y  organized  form of goverilrnent. Zoning of  t h i s  

s o r t  is  accomplished by Land Use Regu la t i on  Commissions o r  t h e i r  

a d m i n i s t r a t i v e  equ iva l en t .  

J. ENVIRONMENTAL IMPACT ASSESSMENT -- . 

A s  noted e a r l i e r  i n  t h i s  r e p o r t ,  a m i n o r i t y  of t h e  subject 

s t a t e s  have adopted m i n i a t u r e  v e r s i o n s  of  t h e  Nat iona l  Environ- 

mental  P o l i c y  A c t  (NEPA) f o r  use  i n  r e g u l a t i n g  t h e  environmental  

impact of  t h e  a c t i v i t i e s  of t h e  s t a t e .  For  bo th  p rocedura l  and 

s u b s t a n t i v e  . reasons ,  t h e s e  A c t s  may be  l e g a l  o b s t a c l e s  con f ron t -  

i n g  s m a l l  dam deve lope r s  on t h e  s t a te  l e v e l .  The Acts  are s i g n i f i -  

c a n t  s u b s t a n t i v e l y  because they r e q u i r e  a n a l y s i s  and q u a n t i f i c a t i o n  

of  h i t h e r t o  u n q u a n t i f i a b l e  environmental  amen i t i e s .  The impact on 

t h e s e  v a l u e s  by t h e  p r o j e c t  must be weighed a g a i n s t  t h e  b e n e f i t s  of 

t h e  p r o j e c t  on bo th  a s h o r t  arid l o r ~ g  term b a s i s .  By t h i s  method, 

t h e  envi ronmenta l  c o s t  of t h e  p r o j e c t  is  p laced  i n  t h e  c a l c u l u s  of  

decision-making by s t a t e  governments r e g a r d i n g  sma l l  dams. The 

" L i t t l e  NEPA's" a r e  important  p r o c e d u r a l l y  f o r  two reasons .  F i r s t ,  



t h e y  p r o v i d e  a mechanism f o r  i n v o l v i n g  a g e n c i e s  which l a c k  p e r m i t  

g r a n t i n g  a u t h o r i t y  r e g a r d i n g  dams i n  t h e  dam p e r m i t  decision-mak- 

i n g  p r o c e s s .  Second ly ,  they  p r o v i d e  o p p o n e n t s  of  s m a l l  dam pro- 

j e c t s  w i t h  a n  a d d i t i o n a l  o p p o r t u n i t y  t o  a l l e g e  e r r o r  i n  t h e  g r a n t -  

i n g  o f  a  dam p e r m i t :  t h e  f a i l u r e  t o  p r o p e r l y  q u a n t i f y ,  a n a l y z e  

and e v a l u a t e  t h e  e f f e c t  of t h e  p r o j e c t  on t h e  environment .  Thus,  

s i n c e  t h e  p o s s i b i l i t y  of  l i t i g a t i o n  i s  i n c r e a s e d ,  t h e  p o s s i b i l i t y  

o f  d e l a y  i n  t h e  g r a n t i n g  o f  t h e  p e r m i t  is i n c r e a s e d .  The c o s t  of  

s u c h  l e g a l  u n c e r t a i n t y  is a n  o b s t a c l e  t o . t h e  d e v e l o p e r  of  small.  

dams. I n  a d d i t i o n ,  t h e  d e v e l o p e r  must pay t h e  c o s t  of a l l  s t u d i e s  

r e q u i r e d  by t h e  A c t s .  T h i s  c o s t  i n c r e a s e s  t h e  c o s t  of t h e  s p e c u l a -  

t i v e  i n v e s t m e n t  and . the  c o s t  of ' t he  e n t i r e  p r o j e c t  i f  t h e . p r o j e c t  

is f i n a l l y  approved.  

K. ENVIRONMENTAL FUNDS 

The S t a t e  o f  Maryl.and imposes  a s u r c h a r g e  on each  k i l o w a t t  

o f  e l e c t r i c i t y  s o l d  i n  t h e  s t a t e  t o  fund a  long- term s t u d y  of  ways 

t o  minimize  t h e  e n v i r o n m e n t a l e f f e c t s  o f  t h e  p r o d u c t i o n  o f + e l e c -  

t r i c i t y .  Al though t h i s  a f f e c t s  s m a l l  dams no more than  any o t h e r  

method of  e l e c t r i c  g e n e r a t i o n  w i t h i n  Maryland,  i t  i s  a marg ina l  

d i s i n c e n t i v e  t o  t h e  u s e  o f  Maryland s i t e s  i n  g e n e r a l .  

L. PRESERVATION OF HISTORIC AND ARCHEOLOGICAI, SITES - 

The v a s t  m a j o r i t y  of t h e  n i n e t e e n  N o r t h e a s t e r n  s t a t c s  have es -  

t a b l i s h e d  a g e n c i e s  t o  p r e s e r v e  h i s t o r i c  and a r c h e o l o g i c a l  s i t c s .  

A.number of t h e s e  a g e n c i e s  have been p l a c e d  w i t h i n  t h e  Dcpartmcnt 

o f .  N a t u r a l  Resources .  The m a j o r i t y ,  however,  e i t h c r  o r e  autonornous 

o r  a r e  w i t h i n  C u l t u r a l  A f f a i r s  Depar tments .  H i s t o r i c  and a r c h e o l o -  

g i c a l .  p r e s e r v a t i o n  a g e n c i e s  a r e  a n  o b s t a c l e  t o  s m a l l  dam development 



only .when  t h e  dam si te h a s  been d e s i g n a t e d  a s  an  h i s t o r i c  s i t e ,  

a s  i n  t h e  c a s e  o f  a n  o l d  m i l l ,  o r  when t h e  s i t e  h a s  a r c h e o l o g i c a l  

v a l u e ,  a s  i n  t h e  c a s e  o f  a n  I n d i a n  F i s h i n g  area o r  b u r i a l  ground. 

These  a g e n c i e s ,  l i k e  t h e  N a t u r a l  o r  C r i t i c a l  a r e a  a g e n c i e s ,  main- 

t a i n  r e g i s t r i e s o f  d e s i g n a t e d  sites. The d e s i g n a t i o n  of a s i t e  

u s u a l l y  p r o h i b i t s  its u s e  f o r  commercial purposes .  

M. MAJOR FACILITY SITING ACTS 

A m a j o r i t y  of che n i n e l e e ~ i  Mortheastcr-n c t a t e s  have rrrsated 

a g e n c i e s  o r  councils LO l i c e n s e  major electric o r  i n d u s t r i a l  

f a c i l i t i e s .  The p u r p o s e  o f  t h e s e  a g e n c i e s  is t o  p r o v i d e  a more 

s t r e a m l i n e d  l i c e n s i n g  p r o c e d u r e  and t o  e n s u r e  t h e  f u l l  env i ron-  

m e n t a l  impact o f  s u c h  f a c i l i t i e s  is  c o n s i d e r e d .  However, o n l y  

t h e  S t a t e  of k l i scons in  c o n s i d e r s  a twenty-f i v e  (25) megawatt 

dam eo be a rnt~:\ur F a c i l i t y  s t ib jcc t  t o  t h o  s i t i n g  a c t .  

3. OTHER ADMINISTRATIVE SCHEMES , , - 

Of  t h e  n i n e t e e n  s u b j e c t  s tates,  o n l y  New Hampshire, V i r g i n i a  and 

I l l i n o i s  have  n o t  c r e a t e d  a  Depar tment  of N a t u r a l  Resources .  New Hampshire 

r e g u l a t e s  t h e  development o f  w a t e r  r e s o u r c e s  th rough  t h e  Water Resources  

Board. The Board is  c h a r g e d  t o  meet t h e  pub1i.c need f o r  dams and w a t c r  

, cupply.  A ~ c n r d i n g 1 . y ~  the Board may cons t r t rc t  and . o p e r a t e  dams f o r  t l lc 

p u b l i c  u s e  and b e n e f i t ,  o r  i t  may do s o  f o r  p r i v a t c  b e n e f i t  on a  c o n t r a c t [ l n l  

b a s i s  w i t h  t h c  q e r m i s s i o n  o f  t h e  Governor a n d ' E x c c u t i v e  Council.. The Board 

c o n s t i t t l t e s  a  l c g a l  o b s t a c l e  t o  small dams h r c a t ~ s e  i t  r c q u i r c s  devel .opc~rs  t o  

o b t a i n  p e r m i t s ,  comply w i t h  d e s i g n ,  c o n s t r u c t i o n  and mni.ntcnanc:e s t a n d a r d s  

and submi t  t o  s a f e t y  i n s p e c t i o n s .  I t  would a p p e a r ,  hovrcver, t h a t  t h e  Board 



is more of an incentive to small dam development than a hinderance because 

the Board regulates waterways so that they may be used efficiently, provides 

- experience and expertise in the field to developers acd offers low interest, 

state-guaranteed loans to developers. 

Virginia has transferred to a State Water Control Board all the powers 

of the Division of Water Resources of the Department of Conservation. The 

Board manages all waters for the state. However, the power to license dams 

in Virginia is vested in the State Corporation Commission. The Water Con- 

trol Board, along with the Department of .Conservation and Economic 1)cvelop- 

ment performs many of the functions of the Departments of Natural Resources 
. . . , ' .  .. 

of other states. 

Illinois regulates dams through the Department of Transportation. The 
.t 

Department performs functions similar to most agencies charged with the direct 

regul.ation of dams. 
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CONCLUSIONS AND RECOMEENDATIONS 
FOR FURTHER RESEARCII 

1. T h i s  r e p o r t  i s  a p re l imina ry  overview of t h e  l e g a l  and r e g u l a t o r y  

systems of t h e  Fede ra l  Government and t h e  n i n e t e e n  states under  

s tudy.  .It is b a s e d ' f o r  t h e  most p a r t  on l i b r a r y  r e s e a r c h  supple- 

mented by some i n t e r v i e w s  and on s i t e  v i s i t s  a t  s t a t e  agenc ies .  

The unde r ly ing  documentation f o r  t h e  r e p o r t  c o n s i s t s  of n i n e t e e n  

memoranda ave rag ing  f o r t y  pages i n  l e n g t h  f o r  each s t a t e  and 

memoranda on  s u b j e c t s  coming w i t h i n  t h e  scope  'of F e d e r a l  r e g u l a t o r y  

and l e g a l  systems.  

2.  The r e p o r t  f o r  t h e  most p a r t  i s  a  d e s c r i p t i o n  of t h e  common . 

f e a t u r e s  and common problems w i t h  r e s p e c t  t o  sma l l  dam development 

i n  t h e  v a r i o u s  s t a t e s  and b e f o r e  t h e  F e d e r a l  Government. However, 

/ saiire l e g a l  o b s t a c l e s  and i n c e n t i v e &  a r e  r e a d i l y  i d e n t i f i e d  and warran t  

f u r t h e r  r e s e a r c h .  

3 ,  Two problems common t o  a l l  states under  s tudy  and t h e  Fede ra l  

Government a r e  l e g a l  u n c e r t a i n t i e s  and r e g u l a t o r y  burden. Lega l  

u n c e r t a i n t y  i s  f 0 s t e r e d . b ~  imprec i se  l e g a l  teimin'ology and t h e  

open ended n a t u r e  of agency j u r i s d i c t i o n  a s  c o n f e r r e d ' b y  broad 

enab l ing  l e g i s l a t i o n .  The r e g u l a t o r y  burden, which may r e q u i r e  two 

o r  t h r e e  appbi.catinna fo r  a 1.irense. or permit ,  and p r e p a r a t i o n  of 

' v o l u m i n o u s ~ a n d  t e c h n i c a l  impact s t a t e m e n t s  a s  w e l l  a s  h e a r i n g s  be fo re  

two o r  more agenc i e s  f o r  each  .small dam, appears  s p e c i f i c a l l y  

des igned  t o  d e a l  w i th  l a r g e ,  complex and ertvironmentally o b t r u s i v e  

p r o j e c t s .  Unfo r tuna t e ly ,  r e g u l a t o r y  requi rements  somewhat in -  

d i s c r i m i n a t e l y  sweep s m a l l  p r o j e c t s  such a s  r e h a b i l i t a t i o n  programs 



. f o r  e x i s t i n g  s m a l l  dams, w i t h i n  t h e  e l a b o r a t e  n e t  of mul t i -permi ts ,  

d e t a i l e d  and t e c h n i c a l  impact s t a t e m e n t s  and p u b l i c  h e a r i n g  r equ i r e -  

ments. . . 

4. Some s p e c i f i c  o b s t a c l e s  a t  t h e  s t a t e  l e v e l  are: 

(a) u n c e r t a i n t i e s  concern ing  t h e  scope of r i p a r i a n  r i g h t s  

under  s t a t e  law; 

(b) u n c e r t a i n t y  concerning 'dam owner's l i a b i l i t y  f o r  dam 

. . breach  and t h e  concomitant e f f e c t  t h i s  u n c e r t a i n t y  h a s  on 

t h e  a v a i l a b i l i t y  of  a f f o r d a b l e  i n su rance ;  

(c) u n c e r t a i n t y  a s  t o  t h e  s t a t u s  of a  producing sma l l  dam 

under  s t a t e  pub l i c ,  u t i l i t y  r e g u l a t i o n  and t h e  r e g u l a t o r y  

burdens,  i n  terms o f  c o s t s  of  complying w i t h  p u b l i c  

u t i l i t y  r e g u l a t o r y  requi rements ,  i f  a  producing sma l l  

dam is cons ide red  t o  be  a  p u b l i c  u t i l i t y ;  

(d) t h e  requirement  o f  some s t a t e s  t h a t  a  dam owner o b t a i n  

a permi t  o r  some o t h e r  agency approva l  from a  Department 

of  N a t u r a l  Resources ,  a  Bureau of Water P o l l u t i o n ,  a  P u b l i c  

U t i l i t y  Commission, a S o i l  and Conservat ion D i s t r i c t ,  and a 

Bureau of  P u b l i c  Lands, and t h e  a t t e n d a n t  de l ay  i n  

c o n s t r u c t i o n  o r  r e h a b i l i t a t i o n  of t h e  s m a l l  dam under 

c o n s i d e r a t i b n  ; 

(e)  t h e  requirement  of f i s h  l a d d e r s  o r  o t h e r  f i s h e r i e s  preserva-  

t i o n  d e v i c e s  by s t a t e  f i s h  and game agenc i e s  and i n  p a r t i c u l a r ,  

t h e  l a c k  of s u f f i c i e n t ,  a v a i l a b l e  pub l i c  funding  f o r  such  

dev ices .  

5. Some s p e c i f i c  o b s t a c l e s  a t  t h e  Fede ra l  l e v e l  a r e :  

(a)  t h e  u n c e r t a i n  scope  of F.E.R.C. j u r i s d i c t i o n  and t h e  d i f f i c u l t  

p roces s  of o b t a i n i n g  a waiver of j u r i s d i c t i o n ;  



(b) the technical, costly-.and- slow.' permit application - 
licensing process of the F.E.R.C., which process is com- 

pounded by either the requirement that the F.E.R.C. prepare 

and circulate an environmental impact statement or the . 

requirement that the F.E.R.C. prepare a negative determination; 

(c) the "requirement" of fish ladders or other 'fisheries preserva- 

tion devices which requirement arises by virtue of comments 

recommending such devices during the environmental impact 

srarement process, a d  Cl~e absence of .adequate public funding 

for such devices. 

6. Some state incentives'are: 

(a) exemption from public utility regulation in New Hampshire of 

dams of 5 MW or less; 

(b) one-stop licensing under study in Massachusetts and apparently 

in effect in Wisconsin; 

( c )  mill dams le~islation which historically provided significant 

incentives for small dam development, especially in New 

England ; 

(d) compulsory risk pooling of uninsurable or uninsured risks 

as prescribed by legislation in New Hampshire. 

7. Somc incentives af  fhe Federal 1cveL' are: 

(a) although of very limited impact, the recently promulgated 

short form license regulations of the F.E.R.C. for small dams; 

(b) the proposed "streamlined" regulations for the environmental 

impact statement process of the Council on Environmental 

Quality; 



(c) proposed .Federa l .  l e g i s l a t i o n  .on dam i n s p e c t i o n s  and s a f e t y  

and s t u d i e s  of t h e  problem of t h e  a v a i l a b i l i t y  of i n su rance  

e s t a b l i s h e d  by t h a t .  l e g i s l a t i o n .  

8. The l e g a l  o b s t a c l e s  and i n c e n t i v e s  i d e n t i f i e d  i n  paragraphs  4 ,  5, 6 

and 7 above a r e  n o t  e x h a u s t i v e  nor  i s  t h e  magnitude of t h e  e f f e c t  of 

such i n c e n t i v e s  and o b s t a c l e s  on t h e  r a t e  of development of sma l l  dams , 

known a t  t h i s  t i m e .  The r e s e a r c h  which w i l l  be  conducted i n  t h e  f u t u r e  

by c a s e  s t u d i e s ,  o n - s i t e  i n t e r v i e w s  and a c c e s s  t o  less formal  l e g a l  

m a t e r i a l s  such a s  i n t e r a g e n c y  agreements,  munic ipa l  o rd inances  and in-  

formal  agency g u i d e l i n e s  and r e g u l a t i o n s  w i l l  enab le  t h e  s t u d y  team t o  

f l e s h  o u t  a f u l l  and complete  d e s c r i p t i o n  of t h e  l e g a l  and r e g u l a t o r y  . 

systems of t h e  F e d e r a l  and s t a t e  agenc ies  under s tudy .  A s  more informa- , : 

t i o n  is ga thered  t h e  impact.  of p a r t i c u l a r  c o n s t r a i n t s  o r  i n c e n t i v e s  

i <t., w i l l  come i n t o  b e t t e r  focus  and a l t e r n a t i v e  i n c e n t i v e s ,  no t  p r e s e n t l y  + :  

... 
i n  e x i s t e n c e ,  w i l l  b e  explored .  .,. 

. . * ,  
9. Accordingly,  one p a r t  of t h e  s t u d y  team w i l l  n ex t  commence f i e l d  and , S . . 

i n - d e p t h  r e s e a r c h  i n t o  t h e  Fede ra l  r e g u l a t o r y  and l e g a l  systems. Of 

n e c e s s i t y ,  i n t e r v i e w s  of key F.E.R.C., C.E.Q., Corps,  Department of 

I n t e r i o r  and E.P.A. personnel  w i l l  be conducted. Actua l  c a s e s  involv ing  

small dam p r o j e c t s  and F.E.R.C. l i c e n s i n g  and environmental  impact ' 

s t a t emen t  o r  n e g a t i v e  d e c l a r a t i o n  processes  w i l l  be s t u d i e d  i n  d e t a i l .  

Another p a r t ' o f  t h e  s t u d y  team w i l l  commence f i e l d  r e s e a r c h  f o r  t h e  s i x  

New,England s t a t e s  i n  much t h e  same way a s  t h e  f i e l d  i n v e s t i g a t i o n  of 

, t h e  F e d e r a l  s y s  tem. w i l l ,  be conducted. 

1 .  I n s t i t u t i o n a l  o b s t a c l e s  .and i n c e n t i v e s  w i l l  a l s o  be i d e n t i f i e d ,  descr ibed  

and analyzed i n  f u t u r e  r e sea rch .  Among t h e s e  o b s t a c l e s  and i n c e n t i v e s  

a r e  t h e  impact of sma l l  dams on the e l e c t r i c  u t i l i t y  i n d u s t r y ,  t h e  e f f e c t  



of t h e .  a v a i l a b i l i t y  o f  c a p i t a l  on  t h e  r a t e  of  development of s m a l l  dams 

and t h e  r e l a t i o n s h i p s  of dam owners t o  r i p a r i a n  owners. M a t e r i a l  ob- 

t a i n e d  i n  connec t ion  w i t h  i n s t i t u t i o n a l  s t u d i e s  w i l l  be t h e  s u b j e c t  o f  

a d d i t i o n a l  r e s e a r c h  papers .  

11. . A s  i n fo rma t ion  is  developed,  t h i s  in fdrmat ion  w i l l  be s u p p l i e d -  t o  t h e  

s tudy  team a t  Thayer which is i n  t h e  p roces s  of  b u i l d i n g  t h e  computer 

model w h i c h . w i l 1  a s s i s t  t h e  s t u d y  team i n  de t e rmin ing  t h e  impact of 

p a = t i c u l a r  c o n s t r a i n t s  o r  i n c e n t i v @ s  on t h e  r a t e  o f  deveio.~ment  of  

s m a l l  dams. To r h l s  end, 'b i -weekly.meet ings a r e  t ak ing  p l a c e  and w i l l  

con t inue  t o  t a k e  p lace '  between F r a n k l i n  P i e r c e  and Thayer personnel .  

' I 

. i , . .  
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FEDERAL REGULATION OF SmL DANS . . 

F.E.R.C. REGULATION 

- 
+ 

F i l e :  Declaratio 'n of  I n t e n t  t o  'al low F.E.R.C..to determine j u r i s d i c t i o n  
- mandatory f o r  a l l  new p r o j e c p  and renovated pre-1935 p r o j e c t s  

. . .  - o p t i o n a l  f o r  e x i s ' t i n g  f a c i l L t i e s  , .  . 
I 

. . .  .I' . . 
. . . . .  

Is p r o j e c t  under F.E.R.C. j u r i s d i c t i o n ?  - - : . . - is p r o j e c t  l o c a t e d  on o r  :does i t  a f f e c t  na"iga61e .waterway?'. . . - is p r o j e c t  conneet=d t o  i n t e r s t a t e  t r a n s m i s s i o n  g r i d ?  - is  p r o j e c t  l o c a t e d  on Federa l  Lands? . , . . - does p r o j e c t  u t i l g z e  water  from government dam?. 

Yes 

. , , . . - : '> , 

c o m ~ l g  w i t h  s t a t e  appeal  t o  U.S. appea l  . . 

Court of  A p p e a l d s u c c e s s f u l  and l o c a l  requirements  ' 

I 

I . . 
F i l e :  P re l iminary  Permit  a p p l i c a t i o n  ( o p t i o n a l )  - - p r o t e c t  p r i o r i t y  of a p p l i c a t i o n   for^ s i t e  - pre fe rence  t o  p u b l i c  e n t i t i = '  ;'. , \ 

permit  g ran ted  permit  denied:  appea l  . . appea l  
( o r  permit  p rocess  t o  'U.S. C i r c u i t  Court 4 s u c c e s s ~ u l  

. . . .  bypassed) . of Appe'als . . . .  
. . .  I . . 

. . .  
3. 

Prepare  FERC l i c e n s e  a p p l i c a t i o n  , . .  . . 

Is p r o j e c t  l a r g e r  o r  s m a l l e r  than 1 . 5  mw? 

5 
Larger 

P repare  Major License  - s e c u r e  d a t a ,  perform s t u d i e s  
p repare  Shor t  Form ( i l inor)  License  
- s e c u t e  d a t a  

- . p r e p a r e  ' e x h i b i t s  A through W, ,- b r i e f l y  descri .be enviroriinental . 

AND & - ~ I U ~ ~ C ~ , A N D ,  

a c q u i r e  l and ,  wa te r  r i g h ' t s  
s i g n  c o n t r a c t  f o r  ' s a l e  of power 
c o n s u l t  w i t h  F i s h  and U i l d i i e  agenc ies  
c o n s u l t  w i t h  H i s t o r i c  and Archeological  
P r e s e r v a t i o n  a g e n c i e s  
c o n s u l t  l ist  of ~ n d a n ~ e r e d  Species .  ,. ' 

c o n s u l t  Wild and Scenic  Rivers  
~ e s i g n a t  i o n s  . . 

c o n s u l t  N a t i o n a l  ''rails System 
o b t a i n  S 404 dredge ,and ' f i i l  permit  
o b t a i n  S 401 s r a t e  water  q u a l i t y  
c e r t i f i c a t i o n . a n d  o t h e r  s t a t e  per in i ts  " 



V. F i l e :  License app l i ca t ion  with F.E.R:C. 
- F.E. R. C. o f f  i c e s  review f o r  def ic ienc ies  

Accepted and Docketed Re j  e c t  ed-- . .." 
returned with corrected appl ica t ic :  
def iciency l e t t e r +  ref i l e d  with F. E. R. C 

'N 

V I .  F. E.  R. C. begins'  processing l i cense  appl ica t ion  
.L 

Applications s e c t i o n  appoints  pro jec t  manager, reviews f o r  general adequacy 

3. 
~nvirofiment a 1  power b i t e  lands pro Act snaly- power' supply o f f i c e  of 
a n a l y s i s  sec- s ec t ion  reviews sis sec t ion  and r e l i a b i l -  General 
t i o n  reviews s t a t u s  of U.S. reviews ef f  i- ity ' s e c t l u l l  C o u ~ ~ s e l  
impact, decides lands cacy of p ro j ec t  reviews e f f e c t  reviews 
i f  EIS required on gr id  l ega l  

adequacy 
1 

b JI 
.EIS Required f o r  major No EIS Required f o r  
new p ro jec t s  with s ig-  minor p ro j ec t s ,  
, n i f i c a n t  impacts ' , e x i s t i n g  pro jec ts ,  

3.. and major new p ro jec t s  
with no impact (nega- 

EIS  Task Force formed t i v e  determination - one representa t ive  from each prepared) 
FERC o f f i c e  

. - , D r a f t  EIS (DEIS) prepared from 
, app l i ca t ion  and agency comments 

on appl ica t ion  

DEIS c i r cu l a t ed  f o r  comment t o  
agencies ,  p a r t i e s ,  exper t s ,  in te rvenors  - comments received, passed on to  

appl icant  
- appl icant  response received 

.L 
F i n a l  ~ 1 3  prepared, c i r c u b a t r d  

intervenors  

Contested i ssues  Appealed t o  U.S. ~ p ~ e a l  
decided by ~ d m i n i s -  Court of Appeals* successful  
t r a t i o n  Law Judge 

Pro jec t  Nanager receives 
Comments by Y.E.K.C. o f f i c e s  
on appl ica t ion  

& .  
Projec t  ?fanager prepares Powe 
?fernor andum 
- Office of General Counsel 

prepares Commission Order 



V I I .  Commissioners r e c e i v e  Power Nemorandum, f i n a l  EIS, Commission Order . 

ic V I I I .  Commission Acts on License  Appl ica t ion  
- i s  t h e  p r o j e c t  t h a t  b e s t  adapted t o  t h e  comprehensive development 

of t h e  waterway? 
- is t h e  p r o j e c t  b e s t  developed by t h e  F e d e r a l  government? 
- i s ' t h e  p r o j e c t  i n  t h e  p u b l i c  i n t e r e s t ?  

Approved Denied Denied wi th  recommenda- 
t i o n  t o  congress  t h a t  
U.S. develop s i t e .  

wi thout  burdensome With burdensome a p p e a l  (two y e a r  moratorium 
c o n d i t i o n s  (appea l  c o n d i t i o n s  by on s ' i t e )  
by i n t e r v e n o r s )  (appeal  by ap- a p p l i c a n t  

l i c a n t  i n t e n e n ? = , \  and , /, / 
U.S. C i r c u i t  Court  

of Appeals 

U.S. Supreme Court  

I 

Q U . S .  GOVERNMENT P . R I N T I N G  O F F I C E 1  1 9 8 0 - 3 1 1 - 1 1 9 / 1 5 3  




