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PREFACE 

This  memorandum d e s c r i b e s  i n  d e t a i l  t he  l e g a l  and i n s t i t u t i o n a l  o b s t a c l e s  

t o  t h e  development of sma l l  s c a l e  hyd roe l ec t r i c  ene rgy . a t  t h e  s t a t e  l e v e l .  It -- 

is  designed t o , a i d  t h e  developer  i n  t h e  determinat ion of which permi ts ,  l i c e n s e s  

and laws of t h e  s t a t e  must be secured o r  complied wi th  f o r  t h e  development of 

a  p r o j e c t .  However, t h e  developer  should be, awar,e8.thJat t h e  s t a t e  r egu la to ry  

syst.em does no t  comprise t h e  un iverse  of hyd roe1ec t r . i~  r egu la t i on . .    he f e d e r a l  

government a l s o  e x e r c i s e s  ex t ens ive  r egu la to ry  a u t h o r i t y  i n  t h e  a r ea .  ' 

This  dua l  r e g u l a t o r y  system is a  func t ion  of t h e  f e d e r a l i s t ' n a t u r e  of our 

government. Federal ism permi ts  both t h e  f e d e r a l  government a n d . t h e  s t a t e  

government t o  r e g u l a t e  and l i c e n s e  c e r t a i n  a spec t s  of a  deve loper ' s  p r o j e c t .  

P r i n c i p l e s  of f ede ra l i sm  o f t e n  support  a  f ind ing  t h a t  t h e  f e d e r a l  r e g u l a t i o n  

i n  ques t ion  w i l l  be  s u p e r i o r  t o  comparable s t a t e  regula t ion .  This  s u p e r i o r i t y  

of f e d e r a l  law can d i v e s t  t h e  s t a t e  of any regula tory  a u t h o r i t y  i n  a  given a r e a .  

Typica l ly ,  t h e  developer ,  wi th  t h i s  genera l  p r i n c i p l e  i n  mind, i s  compelled t o  

wonder why he must be concerned wi th  t h e  s t a t e  system a t  a l l .  The fo l lowing  

d i scus s ion  w i l l  examlne t h e  a r e a  of f e d e r a l - s t a t e  r e l a t i o n s h i p s  wi th  t h e  aim 

of c r e a t i n g  a  more o r d e r l y  understanding of t h e  vaga r i e s  of t h e  system. 

Thus, t h e  remainder of t h i s  i n t roduc to ry  s e c t i o n  w i l l  examine t h e  d u a l  

r egu la to ry  system from t h e  s tandpoin t  of t h e  appropr ia te  l e g a l  d o c t r i n e ,  t h e  

law of p r e - e ~ p t i o n ,  a p p l i c a t i o n  of t h e  law t o  t h e  case  of h y d r o e l e c t r i c  devel-  

opment and w i l l  conc lbde ,wi th  an i nqu i ry  i n t o  t h e  p r a c t i c a l  use of t h e  d o c t r i n e  

by t h e  Federa l  Energy Kegulatory Commission. (Here inaf te r  t h e  FERC). 



a  
A. The Law of Pre-emption 

A s  a l l uded  t o  above, pre-emption is  t h e  term t h a t  d e s c r i b e s ,  i n  a 

f e d e r a l i s t  system, t h e  a b i l i t y  of t h e  law of one sovereign t o  t ake  

precedence over  t h e  law of a l e s s e r  sovereign.  ~ ~ e c i f i c a l l y . ,  i t  is the 

supremacy of t h e  f e d e r a l  law t o  t h e  s t a t e  law. 

The d o c t r i n e  of pre-emption i s  der ived from t h e  U.S. CONST. a r t .  V l ,  

c l .  2 ,  which s t a t e s :  I 1 . . . [ t ] h i s  Cons t i t u t i on ,  and t h e  Laws Of rhe UulLrJ 

S t a t e s ' .  . . and a l l  T r e a t i e s  . . . s h a l l  be  t h e  supreme Law of t h e  Land; 
. . . , . . . any Thing i n  t h e  C o n s t i t u t i o n  o r  Laws uf aay State t o  t h e  Contrary 

notwithstanding."  This  c l a u s e  is  t h e  b a s i s  of f e d e r a l  supremacy. On 

i t s  f a c e ,  t h e  supremacy c l ause  pu rpo r t s  t o  d i v e s t  t h e  s t a t e s  of a u t h o r i t y .  

However, t h e  p r i n c i p l e s  of federa l i sm do no t  support  such a  ' reading.    he 
. . 

f e d e r a l  government is a  government of delegated a u t h o r i t y .  I ts laws can 

be supreme on ly  w i t h i n  t h e  scope of i t s  de lega t ion .  b  

Thus, before t h e  d o c t r i n e  of pre-emption can be  invoked, t h e  f e d e r a l  

measure i n  ques t i on  must be wi th in  an a r e a  of t heaau tho r i t y  de lega ted  t o  '. . 
. . ., 

t h e  f e d e r a l  government. I n  o the r  words ,  t h e  f e d e r a l  a c t i o n  must have t h e  

c a p a b i l i t y  t o  pre-empt t h e  s t a t e  ac t i on .  It is  i m p l i c i t  i n  t h e  above s t a t e -  

ment t h g t  t h e r e  a r e  c e r t a i n  a r e a s  of r egu la t i on  i n  which t h e  f ' edera l  govern- 

ment does no t  have a  pre-emptive c a p a b i l i t y .  Where pre-emptive c a p a b i l i t y  

S e e g e n e r a l l y  G u n t h e r , ' ~ o n s t i t u t i o n a l  Law ch. 5 5 2 (9 th  Ed. 1975); T r ibe ,  - 
American C o n s t i t u t i o n a l  Law 5 6-23 e t  3. (1978); and Engdahl, Const i tu-  
t i o n a l  Power ch. 12  ' (1974). 

b  
11 See McCulloch v. Maryland, 17 U. S. (4 Wheat) 316, 405 (1819), . . .government of - 

t h e  Union though l i m i t e d  i n  i t s  power i s  supreme wi th in  i t s  sphere  of ac t ion ."  



C 
is lacking ,  . the  s t a t e  law w i l l  con t ro l .  

Once pre-emptive c a p a b i l i t y  i s  determined t o  e x i s t ,  f u r t h e r  inqui ry  must 

be made t o  a s c e r t a i n  whether pre-emption e x i s t s .  Whether a  p a r t i c u l a r  s t a t e  

measure i s  a c t u a l l y  pre-empted by a  f e d e r a l  measure, depends upon t h e  
. ' . , ,  .,.a : >;,;.>' .:, ... ' 

. . 
. . .  

jud ic ia l ly-de termined  Congressional  i n t e n t  .d A t  t h i s  po in t ,  t h e  d i f f i c u l t y  
8 ,. 

becomes one of how t o  determine t h e  i n t e n t  of Congress. 
, . . . . . . . ' .  . . . 

The U.S. Supreme Court has ,  on a  case  by case  b a s i s ,  a r t i c u l a t e d  f a c t o r s  
. . . .  . - .  . 

which i t  d e c l a r e s  t o  be i n d i c a t i v e  of t h e  Congressional i n t e n t  t o  pre-empt. 
. ... . 

A t  t imes t h e  Court has  examined t h e  f e d e r a l  s t a t u t e s  t o  s e e  i f  they de,al with - -  . 

t h e  ma t t e r  exhaus t ive ly .  From exhaust ive f e d e r a l  r egu la t ion  the  Court i n f e r s  
.f 

e  
an i n t e n t  of no s t a t e  r egu la t ion .  Where the  Court can i n f e r  a  need f o r  

. . . .. . . .  . 
n a t i o n a l  uniform s tandards ,  pre-emption w i l l  be appropr ia te . '  The Court has  

.. 
t .  . - ,  . : . ,  . . . , .  

a l s o  found pre-emption proper  where t h e r e  a r e  con t r ad ic to ry  f e d e r a l  and s t a t e  

C 

See, e.g.,  Regents v.  C a r r o l l ( 3 3 8  U.S., 586 (1950); where the  Court held t h a t  
t h e  F.C.C. could ,  pursuant  t o  t h e  f e d e r a l  power of r egu la t ing  i n t e r s t a t e  
commerce, g r a n t  o,r deny o r  condi t ion  t h e  g ran t  of a  r a d i o  broadcast ing l i cense .  
Here, t h e  l i c e n s e  cond i t i on  requi red  t h e  u n i l a t e r a l  d i saf f i rmance  of a  
c o n t r a c t  w i t h  a  t h i r d  pa r ty .  Such a  condi t ion  v i o l a t e d  s t a t e  law which pro- 
h i b i t e d  u n i l a t e r a l  d i saf f i rmance .  The Court held t h a t  while  t h e  f e d e r a l  govern- 
ment has  prs-emptive c a p a b i l i t y  i n  t h e  a r e a  of i n t e r s t a t e  commerce, i t  had 
no such p r i v i l e g e  i n  t h e  a r e a  of s t a t e  c o n t r a c t  law. Hence, s t a t e  con t r ac t  law 
was supreme. 

d 1 .  . . I  ' . .  . . . .' 
See, e.g. ,  c i ty '  of ' ~ u r b a n k  v. ~ o c k h e e d  Air ' ~ e r m i n a l  Inc . ,  '411 U.S. 624 (1973). 

e 
E.g., Brotherhood of Rai l road Trainmen v. J acksonv i l l e  Terminal Co., 394 U.S. 
369 (1969). 

E.g., Campbell v .  ~ u s s e ~ , '  368 U.S. 297, 301' (1961) ; s t a t i n g  "we do not  have' 
t h e  ques t ion  of whether [ s t a t e ]  law c o n f l i c t s  wi th  f e d e r a l  law. Rather we 
have t h e  ques t ion  of pre-emption . . . [Here] complementary s t a t e  r egu la t ion  
is  as . f a t a l  .as s t a t e  r e g u l a t i o n  which c o n f l i c t s  wit,h t h e  f e d e r a l  scheme." Cf. 
F l o r i d a  Lime and Avocado ~ r o w e k s  Inc.. v .  Pau.1,- 373 U .  S. 132 (1963) f ind ing  pre- 
emption i n a p p r o p r i a t e  a s  f e d e r a l  law was concerned wi th  minimum standard r a t h e r  
than  uniform standard.  



requirements  making compliance wi th  both impossible .  4 

Thus, given a  f i n d i n g  of t h e  pre-emptive c a p a b i l i t y  of t h e  f e d e r a l  law 

and a  f i n d i n g  t h a t  an app rop r i a t e  b a s i s  e x i s t s  t o . i n f e r  t h a t  t h e  Congressional 

i n t e n t  was pre-emption, f e d e r a l  law w i l l  be supe r io r  t o  s t a t e  law: 

The fol1.owing s e c t i o n  w i l l  examine t h e  app12cation .of  t he se  p r i n c i p l e s  

by t h e  Court t o  t he  c a s e  of hyd roe l ec t r i c  development. 

B. Pre-emption and Hydroe lec t r ic  Development 

1. The Federa l  Power Act 

I n  t h e  a r e a  of  h y d r o e l e c t r i c  deveiopment t h e  Federal 'Power Act enjoys 

pre-emptive c a p a b i l i t y .  This  pre-emptive c a p a b i l i t y  is  based upon t h e  Federal  

h  Commerce Clause. That c l ause  g ives  t o  t h e  Congress t h e  powerX'to r e g u l a t e  

commerbe . . . among t h e  s e v e r a l  s ta tes . l l i  Fede ra l  j u r i s d i c t i o n  t o  r e g u l a t e  

commerce has  been he ld  t o  inc lude  t h e  r e g u l a t i o n  o f  n a v i g a b l e  waterways.' Thus, 

f e d e r a l  r egu la t i on  of navigable  waterways may prec lude  s t a t e  r egu la t i on .  However, 

t h e  r e g u l a t i o n  of p roper ty  r i g h t s  is n o t  ' a  f e d e r a l  power and ik'  t h a t  a r ea  t h e  

f e d e r a l  law does no t  have a pre-emptive c a p a b i l i t y .  S t a t e  proper ty  law w i l l  

govern t h e  r u l e s  p e r t a i n i n g  t o  water r i g h t s .  
k 

'l'he U.S. Supreme Court has aim addressed rhe i s s u e  of whell~rr LIE 

Fede ra l  Power Act a c t u a l l y  pre-empts s t a t e  l i c e n s i n g  a u t h o r i t y .  The Court held 

g  
See Gibbons v. Ogden, 22 U.S. (9 Wheat)' 1 (1824). 

h 
U.S. CONST. a r t .  I, 5 8,  c l .  3. 

i 
Id .  - 

j 
Gibbons v. Odgen, 22 U.S.(g Wheat) 1, 84 (1824), " . . . a l l  America understands and 
has  uniformly understood the  word 'commerce' t o  comprehend naviga t ion ."  

k 
F i r s t  Iowa Hydroe lec t r ic  Coop. v.  F.P.C., 328 U.S. 152, 171-176 (1946). Compare 
Regents v.  C a r r o l l ,  338 U.S. 586 (1950). 



t h a t  an app l i can t  need not  comply wi th  s t a t e  permit requirements . to  secure  a  

f e d e r a l  l icense. '  Fur ther ,  t h e  Court found t h a t  t h e  i n t e n t  o f  Congress was t o  

secure enactment of a  complete scheme of n a t i o n a l  r egu la t i on  which ,would 

m 
promote t he  comprehensive development of t h e  water resources  of t h e  Nation..,.. . 

Given t h a t  f ind ing  of i n t e n t , .  t h e . s e c t i o n  of t h e  Federal  Power Act which r e q u i r e s  

n  
each app l i can t  t o  submit s a t i s f a c t o r y  evidence of compliance wi th  s t a t e  law 

was i n t e rp re t ed  t o  an ly  r equ i r e  the  Federal  Energy Regulatory Commission t o  
t 

consider  s t a t e  laws when gran t ing  a  f e d e r a l  l i c e n s e ,  but  no t  t o  r e q u i r e  an 

0 
app l i can t  t o  comply with s t a t e  law. Thus, pre-emption of s t a t e  l i c ens ing  by 

f e d e r a l  l i c ens ing  is  appropr ia te ,  given t h e  Congressional c a l l  f o r  a  "complete 

scheme" evidencing exhaust ive and uniform regu la t i on .  

However, t h e  FERC may by r egu la t i on  r equ i r e  evidence o f . t h e  a p p l i c a n t ' s  . :, . .  

compliance with any of t h e  requirements of a  s t a t e  permit t h a t  t h e  Commission 

cons iders  necessary. Hence, t he  Commission has t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  

r e q u i r e  compliance wi th  s t a t e  permit requirements.  P  

1 
F i r s t  Iowa Hydroelectr ic  Coop. v. F.P.C., 328 U.S. 152 (1946). 

m 
Id .  a t  180. - 

n .  
16 U.S.C. 5 802(b) (1976). 

0 
F i r s t  Iowa Hydroe lec t r ic  Coop. v .  F.P.C., 328 U.S. 152, 177-178 (1946). 

P  
Id.  See F.P.C. v. Oregon, 349 U.S. 435, 445 (1955). The S t a t e  challenged t h e  - -  
adequacy of l i c e n s e  provis+ons approved by t h e  commission f o r  t h e  conservat ion 
of anadromous f i s h .  The Court held t h a t  t h e  Commission acted w i th in  i t s  power 
and d i s c r e t i o n  by gran t ing  the  l i c e n s e  and t h a t  t h e  s t a t e  could no t  impair t h e  
l i c e n s e  by r equ i r ing  the  s t a t e ' s  a d d i t i o n a l  permission o r  more s t r i n g e n t  
requirements.  



2.  The P u b l i c  U t i l i t y  Regulatory  P o l i c i e s  Act of 1978 

I n t o  t h e  a l r e a d y  complicated d u a l  system of h y d r o e l e c t r i c  power r e g u l a t i o n ,  

Congress h a s  i n j e c t e d  a  s u r p r i s i n g l y  p r o g r e s s i v e  p i e c e  of l e g i s l a t i o n :  The 

P u b l i c  U t i l i t y  Regulatory  P o l i c i e s  Act of 1978 ( h e r e i n a f t e r  c i t e d  a s  PURPA), 

s i g n e d  i n t o  iaw by P r e s i d e n t  C a r t e r  on November 9 ,  1978, a s  p a r t  of t h e  5- . . 
, - .  -3 - . 

b i l l  N a t i o n a l  Energy ~ c t .    he e v e n t u a l  impact of PURPA, whose implementing 

r 
r e g u l a t i o n s  a r e  being d r a f t e d  a s  of t h i s  w r i t i n g ,  is f a r  from c e r t a i n .  

I 

However, a  few broad conc lus ions  r e g a r d i n g  s t a t e  and f e d e r a l  j u r i s d i c t i o n  can 

be made based on t h e  l e g i s l a t i o n ,  i t s e l f ,  and t h e  Conference Managers Report 

which accompanied i t .  

The t r a d i t i o n a l  r e g u l a t o r y  scheme of t h i n g s  h a s  been t h a t  a person s e l l i n g  

e l e c t r i c  energy f o r  u l t i m a t e  d i s t r i b u t i o n  t o  t h e  p u b l i c  would be considered 
, . .  

a n  e l e c t r i c  u t i l i t y  and s u b j e c t  t o  f e d e r a l  j u r i s d i c t i o n  i f  t h e  e l e c t r i c i t y  i s  

s o l d  f o r  r e s a l e  o r  i n  i n t e r s t a t e  commerce, and s t a t e  j u r i s d i c t i o n  i f  i t  is s o l d  

s 
i n t r a s t a t e  d i r e c t l y  t o  t h e  consumer. A s  expla ined above, t h i s  system r e s u l t s  

t 
from t h e  F e d e r a l  'power Act ,  t h e  Commerce Clause  and t h e  d o c t r i n e  of pre-emption. 

 he o t h e r  f o u r  p i e c e s  of l e g i s l a t i o n  comprising t h e  N a t i o n a l  Energy Act are: 
N a t i o n a l  Energy Conservat ion P o l i c y  Act;  Energy Tax Act of 1978; Powerplant 
and I n d u s t r i a l  Fue l  Use Act of 1978; and N a t u r a l  Gas P o l i c y  Act of 1978. 

r 
Rules  implementing t h e  l e g i s l a t i o n  h e r e i n  under d i s c u s s i o n  a r e  t o  b e  i s s u e d  by 

',FERC-by November 8 ,  1979, t o  be  implemented by s t a t e  r e g u l a t o r y  a u t h o r i t i e s  and 
nonregu la ted  u t i l i t i e s  by November 8 ,  1980. 

'f6 U .  S .C.  5 824 (1975),  S e c t i o n  201 of '  t h e  ~ 6 d e ~ a l ' '  ~ & e r  Act. 

of t h e  bases  f o r  Commerce c l a u s e  invoca t ion  i s  t h e  f a c t  t h a t s a  u t i l i t y  
s e l l i n g  t o  ano ther  u t i l i t y  f o r  e v e n t u a l  r e s a l e  is  i n t e r c o n n e c t i n g  t o  an  i n t e r -  
s t a t e  t r ansmiss ion  g r i d  and w i l l , " a f f e c t t t  i n t e r s t a t e  commerce even i f  both  t h e  
s e l l i n g  and purchasing u t i l i t i e s  a r e  l o c a t e d  w i t h i n  t h e  same s t a t e .  See F.P.C. 
v .  Union E l e c t r i c  Co., 381 U.S. 90, r e h .  den ied ,  381 U.S. 956 (1965).  -- 



PURPA seeks t o  t u r n  t h i s  system upside'down i n  order  t o  f u r t h e r  t he  

Congressional i n t e n t  t o  encourage t h e  development of small  power product ion 

u  
f a c i l i t i e s ,  such a s  small  s c a l e  h y d r o e l e c t r i c  p l a n t s .  

One aspec t  of t h i s  reorder ing  i s  t h a t  a  hydroe lec t r i c  p l an t  which meets 
. /  . 

t h e  q u a l i f i c a t i o n s  s e t  out  i n  5 201 of PURPA, i . e . ,  becomes a  "qual i fy ing  

f a c i i i t y 1 I  (he re ina f t e r  c i t e d  a s  QF), could have i t s  r a t e s  determined by a  

sLate  puljlfC u t i l i t y  commission, i n  s p i t e  'of t h e  f a c t  t h a t  i ts  s a l e s  e n t e r  
. . .  

t h e  i n t e r s t a t e  g r i d  and a r e  intended f o r  r e s a l e ;  Although FERC w i l l  r e t a i n  

some j u r i s d i c t i o n  by s e t t i n g  out  t h e  rate-making s tandards  which t h e  s t a t e  

commissions w i l l  be requi red  t o  fo l low,  t h e  day-to-day adminis t ra t ion  of t h e  

wholesale rate-making involved w i l l  f a l l  t o  t h e  s t a t e s  f o r  t h e  f i r s t  time. 
. . ' 7 :  ; 

This  contravent ion of t r a d i t i o n a l  j u r i s d i c t i o n  is  f u r t h e r  extended by a  
. . '  

' .  . ' 

p iuv i s ion  i n  YUWA which g ives  FERC t h e  d i s c r e t i o n  t o  exempt QF's from sub- 
. . . . 

v 
s t a n t i a l  po r t ions  of now-existing s t a t e  and f e d e r a l  law. This  exemption 

. . 
a u t h o r i t y  is  premised on t h e  Ac t ' s  purpose of removing obs t ac l e s  t o  t h e  develop- 

ment of small  power product ion f a c i l i t i e s .  The exemption from c e r t a i n  provis ions  
. . 

of f e d e r a l  law, such a s  p a r t s  of t he  Federa l  Power Act and t h e  Publ ic  U t i l i t y  

Holding Company Act; se rves  t h e  Congressional  'goal of removing t h e  ex tens ive  

s c r u t i n y  of o rgan iza t iona l  and f i n a n c i a l  d e t a i l s  which ,accompanies governmental 

r e g u l a t i o n  of power companies and a c t s  a s  a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  a l t e r n a t i v e  , . . 

u 
The scope of PURPA encompasses much more than t h e  p r i n c i p l e s  discussed i n  t h i s  

i n t roduc t ion .  Even t h e  T i t l e  I1 s e c t i o n s  which provide the  j u r i s d i c t i o n a l  
a u t h o r i t i e s  discussed he re in  apply t o  f a c i l i t i e s  o the r  than hydro; e.g., cogenera tors .  
For a  complete d iscuss ion  of PURPA's k f f e c t s  dn sma'll s c a l e  hydroe lec t r i c  develop- 
ment s e e  FEDERAL LEGAL OBSTACLES AND FNCENTIVES TO THE DEVELOPMENT OF THE SMALL 
SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law 
I n s t i t h t e  (second d r a f t )  (1979). 

v 5 210 ( e )  (,I) of PURPA. 



- v i i i  - 

W 
energy-development.  The exemption from s t a t e  law, however, meets an a d d i t i o n a l  

- 
concern. Without i t ,  t h e  s t a t e s  might have an argument t o  t h e  e f f e c t  t h a t  

t h e  f i e l d  of wholesale  r a t e  r e g u l a t i o n  has  no longer  been pre-empted and they 
* . , 

a r e  t h e r e f o r e  f r e e  t o  s t e p  i n t o  t h e  void c r ea t ed  by t h e  removal of exhaus t ive  
' . . .  

f e d e r a l  involvement. Because t h i s  would have t h e  e f f e c t  of sub j ec t ing  Q F ' s ,  

t o  p r e c i s e l y  the kind of u t i l i t y - t y p e  r e g u l a t i o n  Congress sought t o  avoid ,  t h i s  

i d e a  of pre-emption by exemption was u t i l i z e d .  

Although p rov i s ions  exempting QF's from c e r t a i n  s t a t e  and f e d e r a l  r e g u l a t i o n s  

w i l l  on ly  be  implemented i f  FERC "determines such exemption is necessary  t o  encour- 

age . . . small  power production,"x a  r e c e n t  FERC S ta f f  paper on t h i s  s e c t i o n  
. . 

s t a t e s :  "It is  c l e a r  from t h e  Conference Report t ha t congres s  intended t h e  
. .. 

Commission t o  make l i b e r a l  u s e  of i t s  exemption au thor i ty . "y  
t 

3.. Fede ra l  Clean Water Act 

A c u r r e n t  example of t h i s  type of coo rd ina t ion  between f e d e r a l  pre-emptive 

a u t h o r i t y  and day-to-day admin i s t r a t i on  by t h e  states is  found i n  t h e  a r e a  of 

water  q u a l i t y .  Under t h e  Fede ra l  Clean Water A c t ,  a u t h o r i t y  h a s  been confer red  

upon app rop r i a t e  s t a t e  agenc i e s  t o  .monitor and enforce  va r ious  a spec t s '  of . : 

water  q u a l i t y .  C e r t a i n  s t a t e  agencies  have a l s o  been des igna ted  t o  i s s u e  5 401 

W '1 ... t h e  examinations of t h e  l e v e l  of r a t e s  which should apply t o  t h e  purchase by 
t h e  u t i l i t y  of t h e  . . . sma l l  power producer 's  power should n o t  be burdened 
by t h e  same examination a s  a r e  u t i l i t y  r a t e  appl i 'cat ions,but  r a t h e r  i n  a , l e s s  
burdensome manner. The es tab l i shment  of u t i l i t y  type  r e g u l a t i o n s  over  them would 
a c t  as a s i g n i f i c a n t  d i s i n c e n t i v e  t o  f i rms  i n t e r e s t e d  i n  . . . smal l  power production." 
Conference Manager's Report ,  accompanying 5 210 of PURPA. 

X§ 210 (d) (1) of PURPA. 

Y~~~~ PAPER DISCUSSING COMMISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING 
RATES AND EXCHANGES FOR QUALIFYING COGENERATION A?lD SMALL POWER PRODUCTION FACILI- 
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT OF 1928, 
page 7 ;  Docket No. RM79-55, Federa l  Energy Regulatory Commission, June 26,  1979. 



water  q u a l i t y  c e r t i f i c a t e s  and 1 402 "po in t  source"  pe rmi t s .  As i n  what is 

expected t o  be t h e  c a s e  w i t h  e l e c t r i c  u t i l i t y  r e g u l a t i o n  under PURPA, i n  t h e  

a r e a  of water  q u a l i t y ,  t h e r e  is  no d i s p u t e  a s  t o  which s o v e r e i g n ' s  law a p p l i e s ;  

t h e  f e d e r a l  law a p p l i e s  and is admin i s te red  by a  s t a t e  agency. The f e d e r a l  

law e s t a b l i s h e s  a  minimum s tandard  f o r  t h e  s t a t e s  t o  implement. C o n s i s t e n t  

L. 
w i t h  t h e  law of pre-emption, a  s t a t e  may r e q u i r e  a  h igher  s t a n d a r d ,  i .e . ,  

a  s t andard  which goes even f u r t h e r  i n  c a r r y i n g  o u t  t h e  i n t e n t  of Congress.  

C. The P r a c t i c a l  Use of Pre-emption 

The above d i s c u s s i o n  h a s  d e t a i l e d  t h e  l e g a l  use  of t h e  pre-emption d o c t r i n e .  

The purpose of t h i s  s e c t i o n  is t o  d e s c r i b e  t h e  d o c t r i n e  i n  p r a c t i c e .  

The FERC p r e f e r s  t h a t  a developer  comply w i t h  a p p r o p r i a t e  s t a t e  ' be£  o r e  
',*ic,$ , 

app ly ing  t o  i t  f o r  a  l i c e n s e .  The p r e f e r e n c e  i s  grounded i n  two r a t i o n a l e s .  

F i r s t ,  t h e  FERC is aware of t h e  f e d e r a l - s t a t e  r e l a t i o n s h i p  and t h e  p o s s i b l e  

p o l i t i c a l  r a m i f i c a t i o n s  of t o t a l l y  ignor ing  s t a t e  i n p u t .  Second, t h e  FERC 

must,  i n  g r a n t i n g  t h e  l i c e n s e ,  make a  de te rmina t ion  t h a t  it  i s ' a  p r o j e c t  b e s t  

s u i t e d  t o  t h e  comprehensive development of t h e  waterway. The s tate has  an 

i n t e r e s t  i n  t h e  use  and development of i ts  wate rcourses  and i ts  op in ion  of t h e i r  

development is important  t o  t h e  FERC. Hence, t h e  FERC v a l u e s  s t a t e  i n p u t  where 

a a  
i t  is  reasonab le .  Thus, t h e  p r a c t i c a l  a p p l i c a t i o n  of pre-emption d i c t a t e s  t h a t  

t h e  h y d r o e l e c t r i c  developer  adhere  t o  t h e  s t a t e ' s  l e g a l  and r e g u l a t o r y  system. , . 

) .  . * . i  
. . 

z See F l o r i d a  Lime and Avocado Growers Inc .  v.  P a u l ,  373 U.S. 132 (1963). - --. 
I .  . 

a  
gee  F.P.c.' v .  Oregon, 349 U.S. 435 (1955). - 



With respec t  t o  PURPA, t h e  f e d e r a l  agency, FERC, w i l l  e s t a b l i s h  t he  

gu ide l ines  f o r  r a t e s  f o r  s a l e s  and exchanges of power between e l e c t r i c  

u t i l i t i e s  and q u a l i f y i n g  smal l  h y d r o e l e c t r i c  p r o j e c t s  and w i l l  p r e s c r i b e  

r u l e s  f o r  exemptions from state and f e d e r a l  r egu la t i on .  These s t a n d a r d s -  . 

and r u l e s  w i l l  be adminis te red  by s t a t e  agencies ,  i .e . ,  s t a t e  p u b l i c  . . 

u t i l i t y  commissions. Accordingly, t h e  developer of a  SSH p r o j e c t  should ' 

be aware of t h e  FERC s t anda rds  on rates and rules nn ~ x ~ r n p t i o n s  and shbuld 

know t h a t  he l she  w i l l  b e  d e a l i n g  d i r e c t l y  w i th  s t a t e  agencies .  

The regula tory  system which is  p r e s e n t l y  i n  p l ace  wi th  :regard t o  c l ean  

w a t e r ' w i l i  confront  t h e  developer  a t  t he  s t a t e  l e v e l .  ' I n  most s t a t e s ,  t h i s  

federa l ly -confer red  a u t h o r i t y  w i l l  be adminis tered by an  agency such  a s  t h e  

Department of Natura l  Resources.  These agenc ies  w i l l  r e q u i r e  t h e  developer  . . 

t o  m e e t  c e r t a i n  w a t e r  q u a l i t y  s t anda rds ,  set by t h e  s t a t e  and f e d e r a l  govern- 

ment and w i l l  mandate t h a t  t h e  SSH developer  ob t a in  t h e  r e q u i s i t e  c e r t i f i c a t e  

and permit ,  a s  r equ i r ed  by t h e  Federa l  Clean Water A c t .  



. . 

FLOW DIAGRAM OF REGULATION OF 

SMALL DAMS IN KENTUCKY 

I. ACQUISITION 

A. Title Search. . , - c .. .. < , :  

B. Acquisition:of Ownership Rights. 

(1) Acquire right to use flowing water. 

(2) Acquire right to impound water on private land. 

C. Record Deed of Transfer. 

, (1) .Pay recording fee. . 

. (2). Pay transfer fee. 

11. SURVEY of Land to be impounded upon or otherwise utilized. 
I ,  . . .- . 

A .  Slrhmit Bond to cou*ty Clerk. 
, . 

B. submit %ap of Land to be Overflowed to County Clerk. 
; .  . 

111. DETERMINE effect of local, area, and special district zoning laws 
and ordinances which regulate the height and size of structures and 
the location and use of buildings, structures and land. 

\ enied ,. 

Appeal Appeal to board of adjustment, 
C- ~uccessful * Gircuit Court, etc. 

I 
I \1/ 

Appeal successful 



- xii - 

IV. IS DAM SUBJECT TO NREP JURISDICTION? 

4 
Yes - - 

I / ' '  

Obtain: A. Permit to divert water. judicial review 

B. Permit to impound water behind a dam. is not available 

, / ~. 
: C. ~ertif icafe'o£"in'spec'tion-. . . ' . 

/ 
May Need: A. Approval of utility lines in Wild Rivers system.. 

/ 
B. Approval of landlwater use in Wild Rivers System. 

/ 
C. Approval from local flood control district 

establiched by NREP. 1 / 
(A11 orders&£ NREP may be appealed. Hearings are accessable to 
intervenors upon filing of a petition to NREP by the intervenor.) 

V. IS THE ENTITY AN ENERGY UTILITY? 

49 Yes - 
I I 

Subject to the jurisdiction of the Kentucky Energy Commission 

\1 I Must: A. File for Certificate of Public Convenience and Necessity. 
I 
I 

B. File an Environmental Compatability Statement (ECS) to NREP. 

I 
B. File for Certificate of Environmental Compatability (an ECS 

must be submitted before this certificate will be approved). 

- Municipal electric utilities are 
exempt from Energy Commission juris- 
diction and requirements except for 
Certificate of Environmental 
Compatability. 

I - Before a municipality may acquire an 
electric utility, it must submic the 
proposal to a vote of the city's 
residents. I - Sale of utility franchise to 
city is via sealed bid, 

JJ - .If accepted, the SSH developer luust 
give to the city, within 30 days, a 
bond equal to 114 of the fair estimate 
of the cost of the facility. 



- x i i i  - 

V I .  PERMIT TO CONSTRUCT TRANSMISSION L I N E S  ON P U B L I C  THROUGHWAYS MUST 
BE OBTAINED FROM DEPT.  OF  HIGHWAYS. 

V I I .  CONTINUING OBLIGATIONS.  

A. D a m s  and energy u t i l i t i e s  are subjec t o  p e r i o d i c  s a f e t y  inspec t ion  
by t h e  NREP and EC.  

B. T a x e s ,  

(1) C o r p o r a t e  taxes. 

(2 )  S p e c i a l  u t i l i t y  taxes 



I. ' INTRODUCTION 

Development o f .  small  s c a l e  hydroe lec t r ic  s i t e s  (he re ina f t e r  c i t e d  

'as SSH) i n  Kentucky involves more than j u s t  r e h a b i l i t a t i n g  a rundown 

3' hydroe lec t r ic  s i t e ,  l e f t o v e r  from some long s i n c e  defunct m i l l .  Develop- 

ment of SSH involves i n t e r a c t i o n  with a l l  l e v e l s  of government; Federal, .  

. . S t a t e  and l o c a l .  There a r e  permits  t o  acquire ,  f ee s  t o  pay, taxes  t o  

weep a t  and inspec t ions  t o  curse  a t .  

This paper w i l l  touch up6n t h e  major l e g a l  impacts i n  Kentucky a t  

t h e  s t a t e  and l o c a l  l eve l .  Many of these  impacts have not  a s  y e t  been 

implemented with regard t o  SSH, s i n c e  i n  Kentucky most e l e c t r i c i t y  i s  , 

' .  . , . . 

coal-generated and any .hydroe lec t r ic  power t h a t  does e x i s t ,  i s  derived - --L , 
from huge T.V.A. o r  Army Corp of Engineer p r o j e c t s . .  Nevertheless,  when 

SSH does begin t o  be developed i n  Kentucky, t h e  impacts presented here 

w i l l  be important. 

'. I n  order  t o  encourage investment i n  any kind of productive water 
--. 

use;the water r i g h t s  involved must be secured. This means the  

developer must no t  only. ob ta in  the  r i g h t s  t o  t h e  dam s t r u c t u r e  i t s e l f  

and the  land i t  is on;but' he must a l s o  obta in  t h e . r i g h t s .  t o  rece ive  and 

impound the  water, t o  r a i s e  and lower t h e  water l e v e l  i n  t h e  r e se rvo i r ,  

and t h e  r i g h t  t o  run t ransmission l i n e s  across  neighboring land  t o  t h e  

u t i l i t y  g r i d  (or  t o  d i r e c t  purchasers of t h e  e l e c t r i c i t y  i f  t h e  

developer i s  going t o  be a r e t a i l  s e l l e r  a s  wel l ) .  



B. Land - 
Land needed by t h e  SSH-developer (he re ina f t e r  c i t e d  a s  developer) 

inc ludes  not  only t h e  land upon which t h e  dam and i t s  bui ld ings  are 

l oca t ed ,bu t  t h e  l and  under t h e  impounded water a s  well .  

1. T i t l e  Search - -I 
- Land acqu i s i t i on  begins with f ind ing  t h e  land  and then 

determining what r i g h t s  a r e  a t tached  t o  it. Are t h e r e  any easements 

I 
aLLached t o  t he  l a d ?  h e s  t h e  1and. inc lude  water r i g h t s  o r  have 

these  r i g h t s  been previously conveyed? Are t h e r e  any l i e n s  aga inc t  

the  land? Against t h e  bui ldings and s t r u c t u r e s  on t h e  land? 

To answer n~os t  of t h e  above quest ions,  t h e  developer must 

conduct a  t i t l e  search. He must go down t o  t h e  l o c a l  re'gistry. of 

deeds a t  t h e  county c l e r k ' s  o f f i c e  and t r a c e  t h e  h i s to ry  of t he  

conveyances of t h e  l and  i n  quest ion to a po in t  i n  time where the  

charac te r  and number of conveyed rights are c l ea r .  To avoid t h e  

legwork himself,  t he  developer migli't want t o  put  that ,  r e s p o n s i b i l i t y  

on t h e  s e l l e r ,  i .e . ,  i n s e r t  a  c lause  i n  t he  conveyance con t r ac t  t o  

t h e  e f f e c t  t h a t  t he  developer. w i l l  116% olooo the deal unless  such 

research  i s  done by t h e  s e l l e r .  I f  t h e r e  i s  a l i e n  on the  l and  

o r  bui ldings,  it would be prudent f o r  t h e  developer t o  have t h e  

s e l l e r  pay. t h a t  off before t h e  conveyance i s  f i n a l i z e d .  He must . > .  ; .?  .. 
, '>. . 

'An easement i s  a r i g h t  one landowner has i n  t h e  property of another ,  
allowing t h e  non-owner t o  use t h e  owner's larid i n  a  spec i f i ed  way. Or an 
easement may prevent t h e  owner from using h i s  land i n  a spec i f i ed  way. 



be sure  t o  g e t  the  s e l l e r ' s  agreement t o  pay of f  t h e  l i e n ,  i n  

wr i t ing ,  i n  t h e  conveyance cont rac t .  And, a s  with t h e  t i t l e  
. . 

search, a  c lause  should be i n  t he  con t r ac t  which allows t h e  

developer t o  r e fuse  t o  c lo se  t h e  d e a l  un less  he i s  given a  f r e e  

and c l e a r  t i t l e .  

T i t l e  research  alone i s  not  s u f f i c i e n t  t o  ensure a  f r e e  and 

c l e a r  t i t l e .  The developer must determine i f  anyone has acquired 
. .  . 

p;escriptive r i g h t s  r e l a t i n g  t o  t h e  use of t h e  1and.l  For example, 

i f . a  water f ront  development has sprung up around t h e  r e s e r v o i r  of 

an o ld  dam, and t h e  homeowners have openly enjoyed and used a 

c e r t a i n  water l e v e l  f o r  t h e  p r e s c r i p t i v e  period,  those water f ront  
> 

homeowners have a  l e g a l l y  enforceable  r i g h t  t o  maintain t h e  water 

l eve l .  The developer w i l l  no t  know whether such a  r i g h t  e x i s t s  

by looking a t  t h e  deed alone. I f  such r i g h t s  e x i s t ,  he must 

ob ta in  them. 

2. Conveyance 

( a )  Recording 

For a  proper conveyance of r e a l  property,  a deed must 

be executed 'and recorded i n  t h e  county c l e r k ' s  o f f i c e  where 

t h e  property i s  loca ted ,  o r  recorded i n  the .county  where t h e  

2 Q ,  " 

Presc r ip t ive  r i g h t s  a r e  r i g h t s  th& use r s  bf property (although only 
those who a r e  not  owners of t h e  property i n  ques t ion)  acquire  by using t h e  
property i n  an open and notorious way f o r  a  s t a t u t o r i l y  s e t  number of years .  
The r i g h t  acquired t h i s  way can only be the  s p e c i f i c  r i g h t  used f o r  t h e  
spec i f i ed  number of years ,  and nothing more. For example, a  p r e s c r i p t i v e  
r i g h t  acquired t o  walk across  neighboring land w i l l  no t  allow the  p r e s c r i p t i v e  
user  t o  then bui ld  a  house on t h e  land. 

A p r e s c r i p t i v e  use r  may acqui re  l e g a l  r i g h t s  i n  another ' s  l and  i f  he uses  
it  i n  an open and notorious manner f o r  seven ( 7 )  years .  KY. REV. STAT. ANN. 
5 413.060 (Baldwin 1972). S t a t u t e s  of l i m i t a t i o n  f o r  o ther  types of 
p r e s c r i p t i v e  uses &e found i n  chapter  413 of t he  KY. REV. STAT. ANN. 



g r e a t e s t  por t ion  of t h e  property. i s  located.  The deed must 

state t h e  da t e  of maturi ty  of any debts  o r  ob l iga t ions  

secured by t h e  deed, t h e  name a d  address  of t h e  ind iv idua l  

who prepared the  deed, a s  wel l  a s  t h e  name and address  of 

t he  s e l l e r .  3 

In order  f o r  t h e  deed t o  be recorded, the  deed must 

p l a i n l y  s t a t e  t h e  o r i g i n  of t h e  t i t l e  conveyed, i.e., d i d  
. . 

t h e  s e l l e r  acqui re  it by recorded. instrument ,  by g i f t ,  o r  

by inhdr$taric,e, c l ea r ly  specifjing t h e  next immediate 

source from which the  s e l l e r  received h i s  t i t l e .  11 

I f  t hese  requirements a r e  no t  adhered t o ,  t h e  deed w i l l  

no t  'be  l e g a l l y  Furthermore, unless  l e g a l l y  recorded, 

6 . . 

t h e  deed w i l l  be i n v a l i d  aga ins t  c r ed i to r s .  Reservations 

o r  exceptions of doubtfulmeaning, as we l l  a s  o ther  confusing 

and ambiguous language contained i n  t he  deed, w i l l  be construed 

i n  a manner most favorable  t o  t h e  purchaser. 7 

Deeds executed i n  Kentucky may be admitted t o  record i n  

a v a r i e t y  of ways. They may be admitted t o  record: 
. . 

( 1 )  On t h e  acknowledgment, before t h e  proper clerk, '  by 

the  p a r t y  making t h e  deed; 

.. . , . . . .. 

'KY. RN. STAT. ANN. $ 5  382.~10', .loo, .110, -335 ( ~ a l d w i n  1972).  
. . *  . . >  .;,,: . . .  . A 

' ~ d .  - 5 282.110. 
, . 

5 . . 
OP. ATT'Y GEN. 150 (3977) .  

. . . ,  , 

'KY. REV. STAT. ANN. 5 382.270 ' ( ~ a l d w i n  1972).  

'see Clark v. Pauley, 291 Ky. 637, 165 S.W.2d 161 (1942); Campbell v. 
~ e l l s , T 8  Ky. 209, 128 S.W.2d 5'92 (1939). - 



' P . .  . , " . . . .  . . .  . . .  . . - . .  

( 2 )  By the' p ro i f  of two subscribing witnesses,  o r  by 
. . . . . . . . . . .  . . . ~ " .  .* . 

t he  proof of one subscribing witness ,  who a l s o  proves t h e  
, . . '  .. , _ s  : . . L .  

a t t e s t a t i o n  of t he  o the r ;  
, O . '  . . ?  

* . ,?;: 
. . . - 

. I  . . .  , . 

( 3 )  By t h e  proof of two witnesses  t h a t  t he  subscribing 

witnesses  a r e  both dead; and a l s o  l i k e  proof of t he  s igna tu re  
? .. ' . . . / :, - '  .. . . 

of one of them and of the  grantor ;  
. " .-. . . ,. : L -. . . , .. ... . . .  

( 4 )  Dy l i k e  proof t h a t  both of t he  subscribing witnesses  
. . . . . .  ' . .? .. . . ,  . A  

: : . < . :  ' 3  

a r e  ou t  of s t a t e ,  o r  t h a t  one i s  so absent  and the  o the r  i s  dead, 
- .  . . . 4  , . I  . . 

and a l s o  l i k e  proof of"the s igna tu re  of one of the witnesses  . ; ? .  , . . _ , .  .: . . : . . .  . . .  . . , . 

and of t he  grantor ;  o r  
. . 

: ; , .  F s  .. . . , r >  , ' : ., . . .  a .  

(5)  On the  c e r t i f i c a t e  of a  county c l e r k  of t h i s  s t a t e ,  
%. 
\ ':: . . . . . " '  ". . *I . . . '  . . 

I r 

o r  any notary  publ ic ,  t h a t  t h e  deed has been acknowledged 
. . . . . . . .  , . : "i . . . i. < . . . . . . .  . . . . . .  - . . . _  1' .. . , 

before him by thc  party ~~ iak ing  t h e  deed o r  proved before 'him 
., ,. .. , : : ! , ' . : a  . . . :  ,. . .,. . 

i n  t h e  manner required by subsect ion ( 2 ) ,  ( 3 )  o r  ( 4 ) .  8 
b . . . . ,, . 
' - .. . . ?. ., 

. , . . .  .'. . 
Deeds executed outs ide  of ~ e n t u ' c k ~  but  within the  United 

. . .  . : 

s t a t e s  may be admitted t o  record when c e r t i f i e d  under t h e  s e a l  
. . .  . .  , , . . . . . .  ... ..< . . . 

of the  o f f i c e  of anyone ( i . e . ,  judge, c i t y  c l e rk ,  c l e r k  of t h e  
. . 

cour t ,  notary pubi ic ,  mayor of a  c i t y  o r  s e c r e t a r y  of s t a t e )  
. . . I . .  . . . . . . .  ' > l . . ' (  ,. 

authorized t o  take  acknowledgment of t h e  deeds. 9 
. ,  .. 

( b )  Fees - 
For f i l i n g  t h e  deed, t he  county c l e r k  w i l l  c o l l e c t  from 

i . .  
# .  . . . . . . . .  . .... !-,- - " . 

t he  recorder '  of t he  deed various fees .  1 0  

"KY. REV. STAT. ANN.  § 382 .I30 (Baldwin 1972).  
: 1 :  . 

9 ~ d .  - § 382.140. 
., % , '. . , . . . . .  . . .  

1°1d; $ 382.460. Fees a r e  collecLed pursuant ' t o  the. schedule ou t l i ned  i n  - 
KY. REV. STAT. ANN. 5 64.01 2  (Baldwin Supp. 1978). 



( c )  Taxes 

The g r a n t o r  ( s e l l e r )  .named i n  t h e  deed must' pay a t r a n s f e r  
v 

tax (a  tax on t h e  conveyance of r e a l  p r o p e r t y )  imposed a t  t h e  

r a t e  of une c e n t  p e r  $10 of v a l u e  s t a t e d  i n  t h e  deed. This  

t a x  i s  t o  t h e  county c l e r k .     here a r e ,  however, c e r t a i n  

e x c e p t i o n s  t o  t h e  t r a n s f e r  t a x .  The fo l lowing  t y p e s  of t r a n s f e r s  

a r e  n o t  s u b j e c t  t o  t h e  t r a n s f e r  tax: 

(1) A t r a n s f e r  o f  t i t l e  t o  o r  by any guvernmerltal arm, 

be I t  Federa l ,  Sta tc  o r  local; 

( 2 )  T r a n s f e r s  which confirm o r  c o r r e c t  p rev ious ly  

recorded  deeds ; 

( 3 )  T r a n s f e r s  'on s a l e s  f o r  d e l i n q u e n t  t a x e s ;  

( 4 )  T r a n s f e r s  between husband and w i f e ,  o r  p a r e n t  and 

c h i l d ,  wi th  only "nominal c o n s i d e r a t i o n "  pa id ;  ! 

( 5 )  T r a n s f e r s  pursuan t  t o  mergers of c o r p o r a t i o n s ;  and, 

( 6 )  Transferqs under a f o r e ~ l o s i n g  proceeding.  
11  

H 

The deed w i l l  n o t  be recorded u n l e s s  t h i s  tax i s  paid .  Nor 

w i l l  t h e  deed be recorded u n l e s s  a l l  o t h e r  o u t s t a n d i n g  t a x e s  

a r e  p a i d  ( i . e . ,  property.  t a x e s  s t i l l  owing). 
1 2  

C. F a c i l i t y  and Equipment .... . 

I n  a d d i t i o n  t o  t h e  l a n d  involved,  t h e  developer  must a l s o  a c q u i r e  

t i t l e  t o  t h e  dam struc1;ure and i t s  a t t a c h e d  b u i l d i n g s .  Normally t h e s e  

KY . REV. STAT. ANN. S 142.050 (Baldwin Supp. 1978) .  

* ~ d .  5 382.260 (Baldwin 1972) .  - 



s t r u c t u r e s  w i l l  b e  conveyed i n  t h e  same deed conveying t h e  l and  upon 

- which they a r e  a t t a c h e d .  , . . . ,  

.The.developer  must a l s o  acqu i reownersh ip  of t h e  machinery and 

equipment h e  w i l l  need t o  r e h a b i l i t a t e  . . .  t h e  hydro s i t e .  It should be  - - . " _  . _  _ . : 

noted t h a t  machinery and equipment can have l i e n s  on them, s i m i l a r  t o  

those  a t t a c h e d  t o  land . . a n d l b u i l d i n g s .  These may be  l i e n s  of b u s i n e s s  

c r e d i t o r s ,  t a x  l i e n s  f o r  unpaid p roper ty  o r  s t o r a g e  and use  t a x e s  on 

t h e e q ~ ~ p m e n t .  .The developer  should make s u r e  t h a t  h e  o b t a i n s  f r e e  

and c l e a r  ownership of a l l  machinery and equipment. There should be  

a c l a u s e  i n  t h e  conveyance c o n t r a c t  s t a t i n g  t h a t  t h e  d e a l  w i l l  n o t  be 

c losed  u n l e s s  t h e  p roper ty  i s  f r e e  and c l e a r  of any and a l l  encumbrances; 

and a c l a u s e  exp, la ining t h a t  i f  t h e r e  a r e  any such encumbrances, t h e  - . ,> . 

s e l l e r ,  not  t h e  deve loper ,  w i l l  have t o  accep t  f u l l  r e s p o n s i b i l i t y  

f o r  them. , . . . . ... 

It i s -beyond  t h e  scope of t h i s  paper . t o  . o u t l i n e  t h e  p i t f a l l s  of 

normal conveyances of p roper ty ,  b u t  i n  arming himself  a g a i n s t  t h e  

unscrupulous s e l l e r ,  t h e  deve loper ,  o r  h i s  a t t o r n e y ,  should be f a m i l i a r  

w i t h  Kentucky '.s pn i f  o m  ~ o m m e r c i a l  Code ,I3 and Kentucky's laws con- 

ce rn ing  mechanics and mater ia lmen 's  l i e n s , 1 4  and, f r a d u l e n t  convey- 

ances .  
1 5  

13see -- I d .  5 355.1-101. e t  seq.  ., . , . 

14see  I d .  6 376.000 e t  seq .  -- 
I J 

, . See Id .  § 378.000 e t  seq.  \ . . ; ;  -- 



D. Riparian Rights  

1. Common Law: Generally 

Riparian r i g h t s  a r e  those  r i g h t s  t h a t  a person posseses 

i nc iden t  t o  h i s  ownership of r i p a r i a n  land. Ripapian land i s  the  

land owned t o  h e  wa te r ' s  edge o'f 'a strdam o r  a lake ,  a s  wel l  a s  

t he  l b d  under t h e  water as f a r  as t h e  middle, o r  "thread," of t he  

watercourse. However, 11 Llle uwlle17 of t h e  l and  bordering water does 

not  own the  land  below t h e  water t o . t h e  thread,  he i s  a l i t t o r a l  

nwner i n s t ead -o f  a. r i p a r i a n  owner. Where' t h e  o r i g i n a l  g ran t  of 

land  runs t o  t h e  bank of a navigable o r  non-navigable stream, t h e  

proper ty  conveyed i s  presumed t o  extend t o  t h e  thread  of the  stream, 

unless  t h e  instrument of conveyance s p e c i f i e s  otherwise. 16 

Some r i p a r i a n ' r i g h t s  recognized' i n  Kentucky are: ( 1 )  reasonable 

access  t o  t h e  e n t i r e  body of water on which t h e  r i p a r i a n  owner's 

land borders;17 (2 )  t h e  r i g h t  t o  use a l l  water necessary f o r  

18 
domestic purposes; and, ( 3 )  t h e  r i g h t  t o  have t h e  water of a 

'stream flow t o  t h e  r i p a r i a n ' s  land  i n  i t s  n a t u r a l  course, - no t  

unreasonably diminished i n  quan t i t y  and qua l i t y .  19 
- --- -. 

2. Watercourse Defined: Navigable o r  Non-navigable 

( a )  Surface Waters 

Surface 'water  becomes a n a t u r a l  watercourse a t  t h e  po in t  

where it begins t.d'foi.ni a> 'd i s t i nc t  channel with bed and banks, 

16sut ton V. T e r r e t t ,  301 Ky. 506, 1 ~ 2 " ~ . ~ . 2 d  382 (1946). 

I7see  - Commonwealth, Dept. of Hwys. v. '~homas, 427 S.W.2d 213 ( ~ y .  1968). 

I U 
See Banks v. Frazier, 111 Ky. 909, 64 S.W. 983 (1901). - 

19see - Fackler v. C inc inna t t i  8.0. & T.P. Co., 229 Ky. 339, 17  S.W.2d 
194 (KY. 1929). 



and a cur ren t .  Time i s  a f a c t o r  i n  determining whether t h e  

channel i s  "d i s t i nc t . "  I f  water has always flowed i n  t he  

. . channel, a l b e i t  i n t e r m i t t e n t l y ,  it w i l l  be considered a water- 

course. Note, however, t h e  i nd iv idua l  seeking t o  c l a s s i f y  

, t h e  s t ream-as  a "watercourse" has t h e  burden of proving 

. t h a t  t h e  stream i n  quest ion has t h e  a t$ r ibu te s  of a water- 

course. 
20 

. (b) ,  Navigable Watercourse , , '  

. . . A s t r e q  i s  navigable  by law i n  Kentucky i f  it can f l o a t  

l ogs  downstream during spr ing  high waters,  unass i s ted  by man. 
2 1 

.. . Thus, even a stream t h a t  i s  dry p a r t  of t h e  year  could be 

considered navigable. 
. . 

. . . . , -  . , .  
. .Riparian r i g h t s  on a navigable  watercourse a r e  subordinate' 

. . t o  t h e  publ ic  r i g h t  to: navigate  such waters and t o  make 

, ,  improvements i n  a i d  of such navigation.22 . .  . This  f lpubl ic  r i g h t t 1  

may be exercised by f e d e r a l ,  s t a t e  and ' loca l  governments. 

Since a n y . r i g h t  t h e  developer may have i n  a navigable 

stream i s  i n f e r i o r  t o  t h e  publ ic  easement of passage, t h e  

' r i g h t  , is sub jec t  t o  any improvement t h e  s t a t e  o r  f ede ra l  . . 

government may make f o r  purposes of navigat ion.  ,The conse- 

. quences of such ac t ion  may indeed be harsh. Though an . . 

improvement might , r e s u l t . i n  s u b s t a n t i a l  i n j u r y  t o  t h e  
1 .  

2 0 ~ e e  Withers v. Berea College, 349 S.W.2d 357 ( K Y .  1971). - 
. "see - ,-., Banks .. a t  90.9, 64 S.W. at  983, Accord, Natcher v. 

City of Bowling Green, 264 Ky . 584.; 95 -s .w. 2d 255 (1963) .  

2 2 ~ e e  - ~homas,  427 S.N.2d a t  213. 



developer ' s  a b i l i t y  t o  genera te  power, he w i l l  be l e f t  

2 3 without a remedy. 

3. Right t o  Flow 

I n  t h e  seve ra l  s t a t e s  of t h e  United S t a t e s  t h e r e  are two 

genera l ly  recognized theo r i e s  of r i p a r i a n  . . flowage r i g h t s :  (I) t h e  

"na tu ra l  flow theoryu ana (2)  t h e  "reasonable u'se theory." 

( 3) Nat.11ral Flow -Theory 
. 4 .  

Under t h e  n a t u r a l  flow theory'  each r ipar ian '  o&er has 

the privilege t o  use  t h e  water t o  supply h i s  n a t u r a l  wants, 

and t o  make ext raord inary  o r  a r t i f i c i a l  uses  s o  long as ,these 

uses  do n o t  ma te r i a l l y  a f f e c t  t h e  quan t i t y  o r  q u a l i t y  of t h e  

water and recvgnized uses  by a lower r i p a r i a n  owner. 24 

(b )  Reasonable Use T h e o q  

Under t h e  reasonable use theory, a r i p a r i a n  'owner cannot 

unreasonably make use of t h e  water i n  such a way t h a t  a lower 

r i p a r i a n  owner i s  harmed, Mere de ten t ion  of water i s  not,  

i n  and of i t s e l f ,  an, i n j u r y  and canrlot a lone c o n ~ t i t u t e  an 

unreasonable use. 25 

( c )  The Kentucky Synthesis  

Kentucky has mingled these  two t h e o r i e s  t o  come up with 

a doc t r ine  which says  t h a t  a r i p a r i a n  otiner may no t  "unreasonablyn 

change the  "na tura l  flow" of water so a s  t o  cause s u b s t a n t i a l  

2 3 ~ e e  fibhard R.   ow ell, The Law of Real Property,  § 723 e t  seq. (1977). - 
"see City of Lou i sv i l l e  v. Tway, 297 Ky. 565, 180 s.w.2d 278 (1944). - 
251d. - 



damage t o  a lower r i p a r i a n  owner.26 Reasonableness of use 

under t h e  Kentucky approach becomes a balance of harm' t o  t h e  

lower r i p a r i a n  owner matched aga ins t  t he  reasonableness of t he  . &. 

upper r i p a r i a n ' s  use. Basically, what t h i s  b o i l s  do&: t o  i s  
1 

t h a t  a r i p a r i a n  owner may no t  use h i s  lands  a n d ' r i p a r i a n  r i g h t s  

i n  such a way t h a t  w i l l  s u b s t a n t i a l l y  i n j u r e  t h e  proper ty  of . < .  

e i t h e r  an upper o r  l o v e r  r i p a r i a n  owner.27 Clearly,  t h i s  i s  

i n  e f f e c t  t he  reasonable use theory, i r r e s p e c t i v e  of what it i s  . , . . . . 

ca l l ed .  Thus, an upper r i p a r i a n  has t he  r i g h t  t o  de t a in  and 

use t h e  water by means of a dam f o r  h i s  purposes i f ' h e  does 

not  make such an unreasonable use a s  would leave  t h e  lower 

r i p a r i a n  owner without ample flowage f o r  a l l  purposes which 

t h e  3:nwer ri.parj.an previously needed t o  use  i t  fo r .  2 8 

Note,however, t h a t  s i n c e  r i p a r i a n  r i g h t s  a r e  subordinate  
. . 

t o  t h e  pub l i c  r i g h t  t o  navigate,  a munic ipa l i ty  could e r e c t  a 
, . 

dgm under t h i s  p re t ex t ,wh i l e  simultaneously causing t h e  water 

2 6 ~ e e  - Commonwe,alth, Dept. of Highways v. S & M. Land ~ 0 . ~ 5 ~  s $ ~ . ~ d 4 9 5  ( ~ y .  
1972). See genera l ly ,  C i t y  of Lou i sv i l l e  v. Tway, 297 Ky.; 56 '- 1 8 0 - ~ . ~ : 2 d i 2 7 8  
(1944); Natcher, a r t  584,. 95' S.W.2d at 255; Packler  v. ~ i n c i n i i a t i  N . O . : . ~  :T~P. Co. ,  
229 Ky. 339,'. 17..S .W. 2d 194  (1929). 

2 7 ~ e e ,  e .g., i n  9aqgherty v. Ci ty of Lexington, 249 ~ . ~ . 2 6 : 7 5 5  ( ~ y .  ,1952)~  
the  cou r t  held t h a t  a . / r i p a r i a n  ,owner could n o t  use h i s  l'md i n : a  manneriwhich 
unreasonably endangered source of c i t y  ' s water supply. 

2 8 ~ e e  Fackler,  a t  339, 17 S.W.2d a t  194. 
. . - 



> . ,  

t o  back up on an upper r i p a r i a n ' s  land; even without t h e  
. . .  . . 

consent of t h e  upper r ipar ian .29  Yet, a municipal i ty  can 

only. do t h i s  i f  t h e  dam a ides  navigat ion;  generat ion of power 

alone w i l l  no t  be enough. 

. Riparian Rights as Property 

( a )  Generally 

Equipped with a knowledge of r l p a r l a n  r i g h t s ,  . t h e  develuper 

must acqui re  them from other  r i p a r i a n  landowners t o  t h e  ex t en t  

the d m  and it.6 sperat.ion vi 11 a f  fnct. these  r i g h t s .  

Kentucky ha.s held t h a t  c e r t a i n  r i p a r i a n  r i g h t s  a r e  proper ty  

f o r  condemnation purposes, r equ i r ing  compensation. Included 

among these  compensable proper ty  r i g h t s  a r e  t h e  r i g h t  of access  

t o  t h e  navigable stream,30 and t h e  r i g h t  t.o t h e  maintenance 
. . 

of t h e  ordinary high water mart.31 Applying these  proper ty  
* , I  ., ' 

r i g h t s  t o  t h e  SSH-developer, it,seeros c l e a r  t h a t  i n  Kentucky 

a developer w i l l  have t o  acqu5rc these and other  r i p a r i a n  

r i g h t s .  

( b )  Acquisi t ion v i a  Easements 

An easement i s  b a s i c a l l y  a r i g h t  o r  p r i v i l e g e  t o  use 

ano the r ' s  l and  i n  a s p e c i f i c  way,or it may be a r i g h t  of 

another  t h a t  prevents  you from using your land  i n  a s p e c i f i c  

way.. .In e i t h e r  case,  nothing passes  under an easement,'but 

2 9 ~ e e  Natcher, a t  584, 95 S.W. 2d a t  255. - " . 

3 0 ~ e e  .- Thomas, L27 S.W. 2 d a t  213. 

3 1 ~ e e  - Natcher, a t  584, 95 S.W.2d a t  2.55. 



3 2 
what i s  necessary f o r  i t s  reasonable use and proper enjoyment. 

1 .' 
Furthermore, t he  grantor  of an'easement does no t  have t o  

; . . .  
, . 

expressly reserve  any r i g h t s  which he may exerc ise  cons i s t en t  
- .. 

with  h i s  f a i r  enjoyment of h i s  property;  such r i g h t s  remain 

with him because they a r e  not  granted.33 For example, a dam 

owner, having acquired a r i p a r i a n  owher's flowage  lights by 
. 3 

easement, has no au tho r i ty  pursuant t o  such easement t o  prevent  
. . 

t h a t  r i p a r i a n  owner from f i s h i n g  o r  swimming i n  t h e  water 
. . . . 

adjacent  t o  t h e  r i p a r i a n ' s  water; t h e r e  i s  nothing incons i s t en t  
, . .  

with f i s h i n g  o r  swimming, and regulated flow. In any event,  
. . 

t h e  developer should devise t h e  easement so  t h a t  i t  runs with 
. . ~. 

t he  a f f e c t e d  land and not  merely with t h e  owner of t h e  land. 

I f  t h e  easement ran  only with t h e  owner of t he  neighboring 

land,  then t h e  dam owner would have t o  reacqui re  (and the re fo re  

spend add i t i ona l  money) t h e  easement with each subsequent 

purchaser of t h e  r i p a r i a n  land.  34 

E. Bninent Domain 

The power of eminent domain can be a valuable  t o o l  f o r  t h e  developer, 

u s e f u l  i n  avoiding l e g a l  entanglement and saving money. 

The r i g h t  of eminent domain allows t h e  holder  of ' t ha t  r i g h t  t o  t ake  
- 

. . . ., 

3 2 ~ e e  - City of W i l l h s t o w n  v. Ruby, 336 S.W.2d 5bL ( ~ y .  1960). 
' .  . . 

331,. 

3 4 ~  f u r t h e r  use of easements by t h e  developer w i l l  be i n  t h e  c r ea t ibn  of 
a t ransmission l i n e  easement over neighboring lands,  enabling t h e  developer t o  
cons t ruc t  and maintain a t ransmission l i n e  t o  t h e  u t i l i t y  gr id .  Again, t h e  
developer should make su re  t h i s  easement runs with t h e  land. 



p r i v a t e  property;  however, an e s s e n t i a l  qua l i f i ca t zon  is t h a t  t h e  

tak ing  must be f o r  a  necessary p u b l i c  use. 35 And, a s  wi th  a l l  t ak ings ,  - 
t h e  land must be paid f o r .  

36 

. . . C < .  . .. . .' i 

1. Surveys 

A SSH-developer may, without f e a r  of any t r e s p a s s  a c t i o n  

being brought aga ins t  him, conduct examinations and surveys on 

neighboring land f o r  h i s  proposed d a m s ,  r e s e r v o i r s ,  ponds, locks ,  

b r idges ,  power s t a t i o n s ,  roads,  condui ts  and transmission'  l i n e s .  

Lands expected t o  be overflowed may a l s o  be en te red  upon f o r  

~xami.nation. Of course,  t h e  developer w i l l  be sub jec t  t o  l i a b i l i t y  

3 7 
f o r  a c t u a l  damage done. 

Before en t e r ing  upon any land f o r  t he se  purposes,  t h e  developer 

must depos i t  with t h e  c l e r k  of t h e  county i n  which t h e  property i s  

loca ted ,  a bond t o  t h e  s t a t e  i n  a  sum f ixed  a t  no t  more than double 

t he  l a s t  assessed va lua t ion  of t h e  proper ty  t o  be  surveyed o r  
1 .  

examined. This  bond must be  cvnditioned t o  indemnify a l l  persons 

for actual damages sus tai.ned on account of making t h e  examinatj-on 

o r  survey. 38 ' 

When t h e  l o c a t i o n  of t h e  dam and t h e  land t h a t  may be over- 

flowed I s  detecuilied, the president and tha  ~ e c r e t a r y ' o f  t h e  

development corpora t ion  must s i g n  and d e l i v e r  t o  t h e  county c l e r k  

a  map c l e a r l y  showing t h e  land t o  be taken. 
39 

3 5 ~ e e  - Natcher, a t  584, 95 S.W.2d a t  255; 

3 6 ~ e e  - Thomas, 427 S.W.2d a t  213. 

3 7 ~ ~ .  REV. STAT. ANN. 5 416.130 (Baldwin Supp. 1978). 



When t h e  developer cannot, by agreement with t h e  owner, acqui re  

t h e  proper ty  r i g h t s ,  p r i v i l e g e s  o r  easements needed f o r  any of t h e  

uses  o r  purposes r e f e r r e d  t o  i n  t h e  above sec t ion ,  t h e  development 

corporat ion may condemn such property,  p roper ty  r i g h t s ,  p r i v i l e g e s  

o r  easements i n  t he  manner provided by the  eminent domain laws of 

Keritucky. However, t he  developer i s  l i .a .hle  f o r  any damages 

' r e s u l t i n g  from overflowing any property,  p r i v a t e  o r  publ ic ,  when 

cons t ruc t ing  o r  maintaining t h e  dam. LO 

3. Transmission Lines 

The developer may cons t ruc t  and maintain t ransmission l i n e s  

f r e e  0.f any charge, along any r i g h t  of 'way used a s  a s t a t e  highway, 

county road, publ ic  way o r  dedicated road outs ide  t h e  c i t y   limit^, 

and over, under o r  across  any of t h e  waters of 'Kentucky ou t s ide  
. . 

t h e  c i t y  l i m i t s .  However, t hese  f i x t u r e s  must no t  i n t e r f e r e  with,  

o b s t r u c t  o r  endanger the  t r a v e l  on and along t h e  highway o r  road, 

nor oEs t ruc t  t h e  navigat ion of t h e  waters. To ensure this l a t t e r  

po in t ,  t h e  l oca t ion  of a l l  t ransmission l i n e s  and o the r  appl iances  

a r e  sub jec t  t o  t h e  reasonable d i r e c t i o n  and r egu la t ion  of t h e  

41 a u t h o r i t i e s  having con t ro l  of t hese  throughways. 

''See -- - Id. 5 5  416.540 t o  416.680. 

41 - I d .  5 416.140. 



Before t h e  1ines.may be placed, t h e  developer must ob ta in  a 

permit from t h e  Bureau of I f  t he  l i n e s  o r  poles  

a r e  found t o  be unreasonably $n't;erfer*ng i n  any way with  t h e  
. . 

convenient, s a f e  and continuous use and maintenance of t h e  

a f f e c t e d  highway, t h e  Bureau of Highways may order  t h e  owner of 
' 1 . :  

t he se  l i n e s  t o  remove o r  r e l o c a t e  them a t  h i s  own expense, within 

30 days a f t e r  rece iv ing  n o t i c e  by t h e  Bureau. I f  t he  owner f a i l s  

t o  obey t h i s  order ,  t h e  Bureau w i l l  remove t h e  l i n e s  and poles ,  

4 3 charging t h e  cost to t h e  owner. 

"The s t a t e  has reserved t d  A s e l f  t h e  r i g h t  t o  g ran t  t h e  b n e d  u t i l i t i e s  
permission t o  use county road rights-of-way and has no t  delegated t h e  r i g h t  t o  
t h e  c'ounty o r  any o ther  p o l i t i c a l  subdivis ion.  OF'. ATT'Y GENS 538 (1971). 

' ~ K Y .  REY. STAT. ANN. § 416.140 ( ~ a l d w i n  Supp. l y . 1 8 ) .  



111. LIABILITY 

b 2 
A. Common Law 

Once the  hydro s i t e  i s  owned by the' developer, '  ensuing i n j u r y  o r  

damage t o  o' thers a s  a consequence of t h a t  ownership may impose l i a b i l i t y  

on t h e  developer. I f  a breach occurs,  t h e r e  may be a damage t o  people 

a s  we l l  as property.  'There.may be a tak ing  of p r i v a t e  o r  publ ic  

prupei-l;y, allhough no damage . to t h e  proper ty  per  s e  occurs,  i f  t h e  

value of t h e  proper ty  i n  ques t ion  i s  rendered worthless  by t h e  ac t ion  

of t h e  dam owner. A myriad of o the r  c laims could a l s o  a r i s e .  However, 

most claims a f f e c t i n g  t h e  developer w i l l  f a l l  i n t o  fou r  ca t egor i e s :  

(1) s u i t s  i n  negligence; ( 2 )  s u i t s  i n  . t respass ;  ( 3 )  su . i t s  i n  nuisance; 

and,(L)  s u i t s  claiming a tak ing  of l and  and/or o the r  proper ty  without 

compcnaation. 

1. Negligence 

A s u i t  i n  negligence claims that, some a c t o r  d id  n o t  f u l f i l l  

h i s  l e g a l l y  recognizable ob l iga t ion  t o  a c t  i n  a c e r t a i n  manner s o  

as t o  avoid unreasonable harm t o  o thers .  I n  t h e  case  of a dam 

owner, t h e  dam owner i s  under t h e  ob l iga t ion  t o  properly cons t ruc t  

and maintain h i s  dam i n  a fash ion  not  reasonably expected to.  

i n j u r e  o t h e r s  .44 Thus, i f  a dam owner u ied  f lashboards  during 

lr41n S h e l l  v. Town of Evarts,  296 Ky. 602, 178 S.W.2d 32 (1944), t h e  Court 
a r t i c u l a t e d  t h e  s tandard of ca re  owed by a dam owner: " [ I l t  i s  unlawful  t o  ga the r  
water on one ' s  premises f o r  useful...purposes sub jec t  t o  t h e  ob l iga t ion  t o  
cons t ruc t  rg se rvo i r s  with s u f f i c i e n t  s t r e n g t h  t o  r e t a i n  t h e  water under a l l  
cont ingencies  which can reasonably be an t i c ipa t ed ,  and af terwards t o  preserve  
and it wi th  due care...." sek a l s o  winchester Water Works Co. v.-Holliday, - 
241 Ky. 762, 4.5 S.W.2d 9 (1931).~hell a l s o  express ly  r e j e c t e d  t h e  doc t r ine  - 
of Fiylands v. F le tcher  i n  Kentucky. 



highwaters and those f lashboards were reasonably expected t o  

break, then any damage resu3.ting from t h e  breaking of t h e  f l a sh -  

boards and t h e  ensuing f looding would be compensable by t h e  dam 

owner.h5 The key i s  t h a t  t h e r e  must be a causa l  r e l a t i o n s h i p  

46 between t h e  negl igent  a c t  and the  ensuing damage. For an a c t  

of God ( i .e . ,  a severe storm, ~rnprccedented i n  an a r e a ' s  h i s t o r y )  

to ~ ~ : I ~ P V C  P.hA darn O W ~ R P  frnm :l.l.a.hJl.lt,y f n r  I n j i ~ r l f ? s  t o  ~.(.IWRT 

r i p a r i a n  owners resu l t , ing  from t h e  dam breaking, such a c t  of God 

must have been t h e  s o l e  cause. If, in t h e  exanple of t he  f l a sh -  

boards, t h e  f lashboards would have broken i n  a normal storm, then 

t h e  dam owner cannot escape l i a b i l i t y .  One f a c t o r  a cou r t  w i l l  

look a t  i n  determining t h e  reasonableness of t h e  dam owner's 

operat ion i s  h i s  adherence t o  prescr ibed  s tandards of cons t ruc t ion ,  

maintenance and operat ion.  47 

The developer should t ake  note  t h a t  i f  h i s  a n t i c i p a t e d  ac t ion  

o i  opera t ing  a dam i n  a c e r t a i n  fash ion  i s  reasonably expected t o  

r e s u l t  i n  negl igent  ac t ion  on h i s  p a r t ,  then a p o t e n t i a l l y  a f f e c t e d  

landowner may p e t i t i o n  t h e  cou r t  f o r  an i n j u n ~ t i o n . ' ~  But an 

in junc t ion  w i l l  no t  be i ssued .based  upon the  mere "fearI1 t h a t  

damage may r e s u l t  a t  some time i n  t h e  i n d e f i n i t e  fu ture .  49 

4 5 ~ e e  S & M Land Co., 5 0 3  s .w. Pd at 4 9 5 .  - 
4 6 ~ e e  - Winchester, at 762,  45 s .w. f d  at 9, 

4 7 ~ e e  Land Development, Inc. v. Lou i sv i l l e  Gas & E l e c t r i c  Co., 459 S.W.2d 
150 (Ky?i9?0). 

4 8 ~ e e  -- Banks, .:at 9 0 9 ,  6 4  S . W .  a t  983,. 

4 9 ~ e e  Chapman v. Beaver Dam Coal Co., 327 S.W.2d 397 (Ky. 1959). - 



. - . . . . 
2 .  Trespass  

r ( ' 3  . ! .' .: 
Basically. ,  one t r e s p a s s e s  on a n o i h e r ' s  p roper ty  i f  he o r  some 

o b j e c t  under h i s  c o n t r o l  o r  d i r e c t i o n  unlawful ly  ("unlawful ly"  

u s u a l l y  means an "un inv i ted t t  person o r  t h i n g  e n t e r i n g  upon t h e  l a n d  
. - 

i n  q u & s t i o i )  e n t e r s  upon i n o t h e r  's  p r o p e r t y ,  Thus, i f  impounded 

water  backs up on an upper r i p a r i a n ' s  l and ,  he can mainta in  an 

a c t i o n  in '  t r e s p a s s  a g a i n s t  t h e  dam owner. O r ,  i f  t h e  developer  

e n t e r s  ano ther  ' s l and '  f o r  surveying ~ u r ~ o s e s ' ,  he  may be l i a b l e  

f o r  I n j u n c t i o n  o r  damages could  ensue,  depending on 

t h e  a v a i l a b l e  course  of a c t i o n .  

3. Nuisance 

An a c t i o n  i n  nuisance i s  v e r y  similar t o  an a c t i o n  i n  t r e s p a s s ,  

bu t  wi th  one 'major  d i f f e r e n c e ;  whi le  a i r e s p a s s  i s  an unlawful  
. . 

a c t i o n  i n  and of i t s e l f ,  a n;is&ce i s  an o therwise  l a w f u l  a c t i o n  
. 3 ( ! .  ' 

which, because d f  t h e  c i rcumstances ,  c r e a t e s  an  unreasonable  
. . 

i n t e r f e r e n c e  w i t h  t h e  use  and enjoyment of a n o t h e r ' s  p roper ty .  

Both t r e s p a s s  and nuisance i n t e r f e r e  w i t h  t h e  use  of a n o t h e r ' s  

p r o p e r t y :  t r e s p a s s  i n v o l v e s  a p h y s i c a l  invas ion ,  nuisance i n v o l v e s  

an i n t e r f e r e n c e  of one owner 's  l a n d  caused by a c e r t a i n  use  of a '  

neighbor ing owner's l and .  A nuisance fu r the rmore ,  may be e i t h e r  

p u b l i c  o r  p r i v a t e .  
- .  - 

A p r i v a t e  nuisance r e s u l t s  from an a c t i o n  which unreasonably  

i n t e r f e r e s  wi th  o n e - p r i v a t e  p roper ty  owner 's  use.:..and enjoyment of 
. . * .  ' .  

5 0 ~ h e  developer  w i l l  n o t  be l i a b l e  i f  he. f i r s t  fo l lowed t h e  procedure  ' 

o u t l i n e d  i n  t h e  I h i n e n t  Domain s e c t i o n .  , 



, ,  h i s  p roper ty . .  A p u b l i c  nu i sance  on t h e , o t h e r  hand, a f f e c t s  t h e  

p u b l i c  a t  l a r g e  i n  t h a t  i t  unreasonably  i n t e r f e r e s  w i t h  t h e  s t a t e ' s  

. police-power du ty  t o  p r o t e c t  t h e  h e a l t h ,  s a f e t y  and w e l f a r e  of t h e  

p u b l i c . .  C l e a r l y ,  t h e r e  a r e  occas ions  where b o t h  a p u b l i c  and a 

p r i v a t e  nu i sance  s u i t  may,be i n i t i a t e d  a g a i n s t  t h e  same a c t i v i t y .  
. . 

Thus, where a.dam owner i s  o p e r a t i n g  a dam, badly  i n  need 

of r e p a i r ,  o r  i n  a r e c k l e s s  manner, an a c t i o n  i n  nu.isance, p u b l i c  

o r  pr iv .a te ,  may ensue. Both an  i n j u n c t i o n  and damages a r e  a v a i l -  
J .  

. a b l e  a s  remedies.  Furthermore,  r i g h t s  obrained by , p r e s c r i p t i o n  
1 ) . . 

. d o  n o t  i n c l u d e  a r i g h t  t o  m a i n t a i n  a p u b l i c  nu i sance .  51  

4 .  Taking 

A t ,aking occurs  when proper ty  i s  un lawfu l ly  taken from a 

p r o p e r t y  owner y i t h o u  t j u s t  compensation. 52 Most t ak ing  c a s e s  

51~l though  fher,e is  a case, ,  I r e l a n d  v .  Bowman & Cockre l l ,  130 Ky. 153, 113 
S.W. 56 (Ky. 1908), i n  Kentucky, whi.ch s a y s  t h e  r i g h t  t o  m a i n t a i n  a.dam t h a t  i s  
a p u b l i c  nu i sance  can be  acqu i red  b y . p r e s c r i p t i o n ,  and a l though  t h i s  c a s e  has 
never  been s p e c i f i c a l l y  o v e r r u l e d ,  t h e  modern t rend  i s  o p p o s i t e ,  a s  evidenced 
by a more r e c e n t  Kentucky case :  W.G. Duncan Coal Co. v .  Jones ,  254 S.W.2d 720 
(Ky. 1953) .  Jones  i n d i c a t e s  t h a t  p r e s c r i p t i o n  cannot  be r e l i e d  on t o  e s t a b l i s h  
a r i g h t  t o  main ta in  a p u b l i c  nu i sance .  Thus, a p p l y i ~ ~ g  Jones t o  n dam badly  i n  
need of r e p a i r  ( i . e . ,  a p u b l i c  nu i sance)  i t  seems t h a t  a r i g h t  t o  main ta in  t h i s  
dam cannot be acqu i red  by p r e s c r i p t i o n .  

5211~awful-means" t o  t a k e  land a r e  through eminent domain procedures  and 
through police-power t a k i n g s .  I f  taken by eminent domain, compensation must 
be  g iven .  I f  t aken  v i a  p o l i c e  power, no compensation i s  r e q u i r e d .  B a s i c a l l y ,  
l and  t aken  by eminent domain procedures  must be  used f o r  t h e  p u b l i c  b e n e f i t ,  
w h e r e a s ' l a n d  t aken  by police-power procedures ,  i s  taken  t o  p reven t  a p u b l i c  
harm. 



d e a l  wi th  t h 6  . d i k t i r i d t i o n  between noncompensable police-power 
. . 

t a k i n g  and cimpkhsSble t i k i n e '  by eminen't domain. Such a r e s o l u t i o n  

i s  n o t  w i t h i n  t h e  scopk of ' t h i s  p a I j e r , ' b u t  n o t e  t h a t  i n  v i r t u a l l y  

every  s t a t e ,  t h e r e  i s  confusion regard ing  t h e  d i s t i n c t i o n  between 

' a  compensable and noncompe$sable t i k i n k .  . ~ o t e ,  however, t h a t  whi le  

a SSH developer  may have t h e  power of eminent domain i n  Kentucky, l and  

t a k e n  by emincnt domain muj6 'be  compensated f o r .  5 3  
. . .  

'. Thus,:iif t h e  dam owner impounds water  on a n o t h e r ' s  l and ,  , 

thereby. denying t h a t  i n d i v i d i a l ' t h e  use  and enjoyment of t h a t  l a n d  

now underwater,  t h i s  i s  a t a k i n g  r e q u i r i n g  coapensat ion by t h e  

dam owner. 

However, where thk  ' f e d e r a l  o r  s t a t e  government t a k e s  t h e  dam 

dwner Is propert,y t,o' r e g i ~ l a t ~ e  n a v i g a t i o n .  ( e i t h e r  d i r e c t l y  o r  v i a  

r e g u l a t i o n s  which render  t h e  v a l u e  of t h e  p r o p e r t y  n e g l i g i b l e ) ,  
. . . . 

no compensation i s  'l;'equired, The damage s u s t a i n e d  does n o t  r e s u l t  

from t a k i n g  p roper ty  from a r i p a r i a n  owner b u t  i n s t e a d ,  i t  r e s u l t s  

from t h e  l a w f u l  e x e r c i s e . o f  power t o  which i n t e r e s t s  of r i p a r i a n  . . 

owners a r e  s u b s e r v i e n t ,  i . e . ,  t h e  p u b l i c  power t o  r e g u l a t e  n a v i g a t i c n  . - -  
54 on nav igab le  waterways. 

B. S t a t u t o r y  Laws . . 

1. Milldams 

Kentucky's Milldam Act p r o h i b i t s  anyone from b u i l d i n g  a dam 

5 3 ~ e e  KY. REV. STAT. ANN. $ 5  L16.5LO t o  ~ 1 6 . 6 8 0  (Baldwin Supp. 1978) .  

"u.s. v. Rands, 389 U.S. 1 2 1  (1967) .  



ten miles  from t h e  head of a  navigable stream. It a l s o  p r o h i b i t s  

anyone opera t ing  a m i l l  o r  f a c t o r y  from doing anything i n j u r i o u s  

t o  a vested int.errlst, i n  any. waterwork then e x i s t i n g  i n  t h e  water- 

course. V io la t e r s  w i l l  be f i ned  no l e s s  than $50 nor more than 

$500. However, t h i s  Act does not  apply t o  dams constructed f o r  

t he  purpose of generating, by water power, e l e ~ l ~ i c i t y  f a r  d i a t r i  

butlon and sale. 55 

2. P o l l u t e r s  

Water upollut. ion" 2,s defined i n  Kentucky t o  mean "any a l t e r a t i o n  

of t h e  physical ,  . thermal,  chemical, b io log ica l ,  o r  r ad ioac t ive  

. prope r t i e s  <f t he .  waters of Kentucky i n  such a  manner, condi t ion,  

o r  quan t i t y  t h a t  w i l l  be de t r imenta l  t o  t he  publ ic  hea l th  o r  welfare,  

t o  animal o r  acquat ic  l i f e  o r  marine, l i f e ,  t o  t h e  use of such waters 

a s  present  o r  f u t u r e  sources of publ ic  water supply' o r  t h e  use of 

such waters as r ec rea t iona l ,  comm.ercia1, i n d u s t r i a l ,  a g r i c u l t u r a l  

o r  o the r  l eg i t ima te  Where t h e  i n j ~ ~ r y ,  dea th  o r  

des t ruc t ion  of f i s h  o r  o ther  w i l d l i f e  r e s u l t s  from such po l lu t ion  

or  from any v i o l a t i o n  of t he  orders ,  r u l e s ,  regula t ions ,  o r  o ther  
L -- 

determinations of t he  Bureau of Environmental P ro t ec t ion  (he re ina f t e r  

c i t e d  a s  BW) of t he  Department f o r  Natural Resources and Environ- 

mental Pro tec t ion ,  t h e  person respons ib le  w i l l  be l i a b l e  f o r  t h e  c o s t  

5 5 ~ ~ .  W .  STAT. ANN.. 5 182 :010 e t  seq. ( ~ a l d w i n  1972). 

5 6 ~ d .  - 5 , 224.00  (Baldwin Supp. 1978). . 



of rep len ish ing  such f i s h  o r  ~ i l d l i f e ? ~  This l i a b i l i t y  of t he  

dim owner i s  enforceable  i n  cour t .  58 

3. NREP Repair Costs 

Whenever the  Secre ta ry  of t he  Department f o r  Natural Resources 

and Environmental Pro tec t ion  (NREP) makes r e p a i r s  on the  dam himself,  

t h e  owner of t h e  dam w i l l  be l i a b l e  f o r  a l l  c o s t s  of such ac t ion ,  

inc luding  appl icable  overheads. A l i e n  i n  t he  amount of such 

c o s t s  w i l l  be automatical ly  c r ea t ed  on a l l  property owned by t h e  

dam owner a t  o r  proximate t o  such dam o r  r e se rvo i r .  This l i e n  

w i l l  be enforceable  i n  cour t .  Following the  conclusion of 

enforcement of t he  l i e n  i n . c o u r t ,  t he  Secretary of NREP may. make 

appl icatkon t o  t he  cour t  f o r  a  fo rec losu re  s a l e  of t h e  property 

t o  s a t i s f y  any judgment obt,a.ined. 59 

4. Drainage and Reclamation Act .of 1918 . 

The c i r c u i t  cour t .  of Any county may e s t a b l i s h  and maintain 

a l evee  and reclamation d i s t r i c t .  The proceedings t o  e s t a b l i s h  

such'a d i s t r i c t  a r e  t o  be ex p a r t e  and commenced upon t h e  p e t i t i o n  

of a t . l e a s t  25% of t h e  landowners o r  t h e  owners, of 25% of t he  land  

i n  t he  proper d i s t r i c t .  The Board of Commissioners f o r  a  l evee  

and reclamation d i s t r i c t  may con t ro l  a l l  water power c r ea t ed  by 

5 7 ~ o r  r u l e s ,  regula t ions  and o the r  promulgations of Kentucky agencies ,  
see  "Kentucky Administrative Regulative Service" (KARS); ava i l ab l e  through - 
t h e  o f f i c e  of t h e  Administrative Reg i s t r a r ;  Leg i s l a t i ve  Research Commission, 
Frankfort ,  Ky . 40601. Tel. '502-223-8303. 

5 8 ~ ~ .  REV. STAT. ANN. 5 224.020 (Baldwin Supp. 1978). 

59 
I d *  § §  151.297;  151.299 (Baldwin 1972). - 



t he  cons t ruc t ion  of any dam i n  the  d i s t r i c t ,  and it may a l s o  

cons t ruc t  and maintain any hydroe lec t r ic  power p l a n t s  t o  develop 
* 

such power f o r  t h e  use of t he  d i s t r i c t ,  a s  long a s  such improvements 

do no t  impair  navigation.' O r  t he  Board may remove any water 

obs t ruc t ion  ( i . e . ,  a dam) i t  deems necessary t o  remove. I f  
7 

~'epal l 'd  to m y  dam b e c n m ~  necessary by reason of t he  a c t  o r  

negligence of t h e  owner, t h e  owner must make r e p a i r s  a t  h i s  own 

expense; f a i l u r e  t o  so  r e p a i r  within 30 days a f t e r  n o t i f i c a t i o n  

by t h e  Board makes t h e  dam owner g u i l t y  u.C a misdemeanor. 
60 

Any. person who w i l l  be a f f e c t e d  by Lhe ~ o a r d ' s  proposed 

improvements may f i l e  ob jec t ions  t o  t h e  cour t  organizing t h e  

61 
d i s t r i c t .  Furthermore, a landowner i n  t he  drainage d i s l x i c t  

may p e t i t i o n  the  County Judge f o r  a  withdrawal of h i s  lands  from 
, . 

t h e  drainage d i s t r i c t .  Appeal from t h e  judgment a f f e c t i n g  the  

withdrawal p e t i t i o n  may be taken t o  t he  C i r c u i t  Court and then t o  

t h e  Court of Appeals i f  need be. However, a l l  appeal c o s t s  a r e  

t o  be pa id  by the  p e t i t i o n e r .  
6 2 

- 5 .  Eminent Domain 

For a d iscuss ion  of eminent domain l i a b i l i t y  s e e  the  

d iscuss ion  supra a t  pages .13-16 and 20-21. 

60 
Id .  § § 268.020, .050, .130, .510, .580, .610 ( ~ a l d w i n  Supp. 1978).  - 



. . 
I V .  NREP - 

. . .. . . _  . '. . . 
A .  General ly  

. . 

1. o r g a n i z a t i o n  

The most s i g n i f i c a n t  . ~ e ~ a r t r n e n t ' ~ ~ n c e r h e d  w i t h  dam c o n s t r u c t i o n ,  

maintenance and o p e r a t i o n  i n  X;ntucky i s  t h e  Department f o r  Na tura l  

Resources and Environmental p r o t e c t i o n  (NREP). The NREP i s  headed 

by a S e c r e t a r y .  A Bureau of Na tura l  ~ e s o u r c e s  ( h e r e i n a f t e r  c i t e d  

as BNR) and a Bureau of Environmental ~ r a t e c t i o n  ( h e r e i n a f t e r  

c i t e d  as BEP) a r e  ' c rea ted  wi'thin NREP. Each Bureau is headed by 
' , 
' 

a commissioner who i s  d i r e c t l y  r e s p o n s i b l e  t o  t h e  s e c r e t a r y .  6 3 

I n  a d d i t i o n  t o  any o t h e r  pow'ers which might be v e s t e d  i n  NREP, 

it has t h e  power t o  p reven t ,  a b a t e  arid c o n t r o l  a l l  'water p o l l u t i o n .  64 

It may a l o o  i s s u e  p e n n i t s  pursuant  t o  t h e  i ' e d e r a l  Water P o l l u t i o n  
. . . .  . < 

Control  Act ( F W P C A ) ' ; ~ ~  ~ d d i i i o n a l l j ,  NREP has s i g n i f i c a n t  powers 
. . .  

w i t h  r e s p e c t  t o  dams. ~ h b  s e c r e t a r y  i s  t o  conduct i n v e s t i g a t i o n s ,  

r e s e a r c h ,  experiments,  t r a i n i n g  programs and' demons t ra t ions ,  and 

c o l l e c t  and d i s semina te  in format ion  r e l a t i n g  t o  t h e  s a f e  c o n s t r u c t i o n ,  

6 3 ~ d .  5 224.005 e t  seq.  . . - 
6 4 1 ~ a t e r "  f o r  purposes  of NREP ju r i sd ic t . ion  means and i n c l u d e s  any and a l l  

r i v e r s ,  s t r eams ,  c r e e k s ,  l a k e s ,  ponds, impounding r e s e r v o i r s ,  s p r i n g s  and a l l  
o t h e r  bod ies  of su r f  ace  wa te r ,  n a t u r a l  o r  a r t i f i c i a l ,  s i t u a t e d  wholly o r  p a r t l y  
w i t h i n  Kentucky's  j u r i s d i c t i o n .  ~ d .  5 224.005. - 

"Water p o l l u t i o n f 1  means t h e  p h y s i c a l ,  thermal ,  chemical ,  b i o l o g i c a l  o r  
r a d i o a c t i v e  a l t e r a t i o n  of t h e  wa te r s  of Kentucky. i n  such a manner, c o n d i t i o n  o r  
quan t i ty '  t h a t  w i l l  be d e t r i m e n t a l  t o  t h e  p u b l i c  h e a l t h  o r  we l fa re ,  t o  animal o r  
a q u a t i c  l i f e  o r  marine l i f e ,  t o  t h e  u s e  of such wate r s  as p r e s e n t  o r  f u t u r e  
sources  of p u b l i c  water  supp ly  o r  t o  t h e  u s e  of such wate r s  f o r  r e c r e a t i o n a l ,  
commercial, . i n d u s t r i a l , - a g r i c u l t u r a l  o r  o t h e r  l e g i t i m a t e  purposes .  Id. 



66 
opera t ion  o r  maintenanc'e of dams o r  r e se rvo i r s .  The Secre ta ry  

, . .  
i s  authorized t o  examine and approve or  dis&prove a l l  app l i ca t ions  

f o r  cons t ruc t ion  permits  f o r  dams no t  otherwise excepted by regula- 

t i o n s ,  and i s  t o  e s t a b l i s h  s tandards f o r  t h e  safe '  cons t ruc t ion ,  

enlargement, r e p a i r ,  ' a i t e r a t h h ,  maintenan& o r  operat ion of a d m  

o r  reservoir .67 He h i s  t h e  power i o  e n t e r  and i n i b e c t  any property 

o r  premises f o r . t h e  purpo& of i n v e s t i g a t i n g  e i t h e r  a c t u a l  o r  

suspected sources of po l lu t ion  o r  containination, o r  f o r  t h e  purpose 

of asc.ert,ailiing compliance or  noncomplialce w i t h  laws, r u l e s  o r  

' r e g u l a t i o n s  under h i s  au thor i ty .  
68 . 

. . 
2. Prohib i t ion  Against Pol lut ion '  

No person s h a l l  d i r e c t l y ' o r  ind i rec t ly .  p o l l u t e  t h e  waters of 

Kentucky i n  contravent ion of"the s tandards  adopted by NREP, o r  any 
% . 

of t he  r u l e s ,  regula t ions ,  p&rrrkts' o? orders .  of NWP. When t h e  
'. I 

i n j u r y ,  death,  o r  de;tfucti'on'of ' f i s h  o r  o ther  w i l d l i f e  r e s u l t  
. . 

from po l lu t ion ,  o r  from vio la t ib l i  'of any orders ,  riles, r egu la t ions  

o r  o the r  determinat ions of NREP, t h e  perion responsible  f o r  t hese  

consequences i s  l i a b l e  to the sLaLe i l l  an amount rodoona'bljr 

necessary t o  res tock  o r  reFleh ish  such f i s h  o r  w i l d l i f e .  These 

damages a r e  enforceable  i n  court,, I n ' a d d i t i o n ,  p o l l u t e r s  o r  

v i o l a t o r s  of r u l e s  ' br r egu la t ions  a r e  l i a b l e  f o r  a c i v i l  

6 6 ~ e c a l l  t h a t  Ilda~A" f o r  purposes of chapter  151, supia ,  ( t h e  wakr resource 
management . chapter ) .  inc ludes  only those dams 25 f e e t  o r  more i n  he ight  o r  
those  wi th . an  impounding capac i ty  of f i f t y - a c r e  f e e t  o r  more a t  maximum water " ' 

l e v e l .  lid. 5 151.125. - 
67 - Id.  



p e n a l t y  n o t , t o  exceed $10,000 f o r  - each 9 d u r i n g  which a 

v i o l a t i o n  con t inues .  The v i o l a t o r  may a l s o  b e , e n j o i n e d  from 

con t inu ing  t h e  a c t i o n .  

Furthermore, any person who w i l l f u l l y  o r  wi th  c r i m i n a l  

negl. igence v i o l a t e s  any r u l e s  o r  r e g u l a t i o n s ,  o r  who knowingly 
. . 

prov ides  f a l s e  in format ion  i n  any document f i l e d  o r  r e q u i r e d  t o  be 

mainta ined by NREP w i l l .  be g u i l t y  of a misdenleanor and upon 

convic t ion ,  i s  l i a b l e  f o r  a f i n e  n o t  l e s s  t h a n  $1000 nor  more 
. . 

t h a n  $15,000, o r  imprisonment o r  both.  ".Finally., anyone who v i o l a t e s  

any p r o v i s i o n  of c h a p t e r  224 o t h e r  t h a n  t h e  p o l l u t i o n  p r o h i b i t i o n  

w i l l  be l i a b l e  f o r  a c i v i l  p e n a l t y  n o t  t o  exceed $1000 f o r  each 

day dur ing  which t h e  v i o l a t i o n  con t inues ,  and i n  a d d i t i o n ,  may 

69  be concur ren t ly  en jo ined  from c~nt , i .n i .~ing t h e  a c t i o n .  . . , . . , . 

3. Orders,  Hearings and Appea1.s 
. . ,  

Whenever t h e  S e c r e t a r y  f i n d s ,  a f t e r  an  i n v e s t i g a t i o n ,  a 

c o n d i t i o n  endangering p e o p l e . o r  n a t u r a l  r e s o u r c e s  where de lay  

would be p r e j u d i c i a l  t o  t h e  i n t e r e s t s  of t h e  peop le  of Kentucky, 

he  may, wi thou t  p r i o r  hear ing ,  o r d e r  t h e  person i n  c o n t r o l  of such 

c o n d i t i o n  t o  d i s c o n t i n u e ,  a b a t e  o r  a l l e v i a t e  t h e  c o n d i t i o n .  T h i s  

o r d e r  must be immediately complied wi th .  Within t e n  days,  t h e  

p e r s o n ( s )  a f f e c t e d  w i l l  be given an  oppor tun i ty  t o  p r e s e n t  p roof ,  

a t  a hear ing ,  t h a t  such c o n d i t i o n  o r  a c t i v i t y  does  n o t  v i o l a t e  

any. p r o h i b i t i o n s  of NREP. 



I n  any. o the r  circumstances where N R D  has reason t o  be l ieve  

t h a t  a v i o l a t i o n  of any r u l e  o r . r e g u l a t i o n  has occurred, it s h a l l  

i s s u e  and serve  w r i t t e n  no t i ce  of t h e  app l i cab le  provis ion a l l eged  
. . 

t o  have been v io la ted .  The person named i n  t he  no t i ce  must answer 

the charges a t  a hearing before NREP within 21 days a f t e r  t h e  da t e  

on t h e  no t i ce ,  un less  t h e  person complained aga ins t  waives, i n  

wr i t ing ,  t he  21-day period.  Note t h a t  i n  t h i s  hearing, any person 

not  previously heard i n  connection with t h e  issuance -of any order  

o r  t h e  making of any dec is ion  by NREP, inc luding  but  no t  l imi t ed  

t o  t h e  issuance,  denia l ,  modif icat ion o r  revocat ion of any permit,  

may demand a hearing i f  he cons iders  himself aggrieved. To obta in  

the  hearing, t h e  aggrieved person must f i l e  with NREP a p e t i t i o n  

a l l e g i n g  t h a t  such order  o r  determinat ion i s  contrary t o  law o r  

f a c t  and i s  i n j u r i o u s  t o  him. This  provis ion i s  t h e  ga,teway f'or 

many p o t e n t i a l  in te rvenors !  ' The r i g h t  t o  demand a hearing pursuant 

t o  t h i s  proviso,  however, i s  l i m i t e d  t o  a per iod  of 30 days a f t e r  

the  p e t i t i o n e r  has had a c t u a l  no t i ce  of t h e  order  o r  determinat ion 

o r  could have had such not ice .  '1 1 -- 
After  t h e  conclusion of t h e  hearing,  a . f i n d i n g  of f a c t  and 

conclusion of law w i l l  be made within 30 days, un less ,  upon w r i t t e n  

request ,  an extension i s  granted. Upon rece iv ing  the  f ind ing ,  a l l  

p a r t i e s  a c t u a l l y  involved i n  t h e  proceeding have t h e  r i g h t  .to f i l e  

exceptions wi th in  7 days. Ot;herwise, t h e  dec is ion  w i l l  become a 

f i n a l  order  of t h e  Department thereby precluding any f u r t h e r  
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Appeals ,may, be. ,  taken f  com a l l  o rders ,  within 30 days from t h e  

r end i t i on  of such order ,  t o  the  Frankl in C i r c u i t  Court. The par ty  

o r  p a r t i e s  a f f ec t ed  must f i l e  i n  t he  cou r t  a p e t i t i o n  s t a t i n g  

. f u l l y  .the grounds upon which the  review i s  sought. Af te r  t h e  case 

has been prop.erly docketed, any pa r ty  d i r e c t l y  a f f ec t ed  by the  

i s s u e s  on appeal,  may, upon wr i t t en  n o t i c e  t o  t he  o ther  p a r t i e s  

. involved and i n  .the d i s c r e t i o n  of t h e  Court, be permit ted t o  

intervene.  Appeals t o  t h e  Court of Appeals from o rde r s  of t he  

B. Water Pol icy  

1. Generally 

Bas ica l ly ,  Kentucky Mater po l icy  law a r t i c u l a t e s  a  d e s i r e  t o  

flake .%he most bene f i c i a l  use ,of  t h e  s t a t e  ' s  water resources.  

Among t h e  powers given NREP wi th in  t h i s  s ec t ion  i s  the  power t o  

r egu la t e  t he  cons t ruc t ion ,  maintenance and operat ion of a l l  dams 

and o the r  watercourse b a r r i e r s .  7  4 

For purposes of the  r e l evan t  s t a t u t o r y  provis ions ,  "damll i s  

defined a s  "any a r t i f i c i a l  b a r r i e r ,  inc luding  appurtenant works, 

which does o r  can impound o r  d i v e r t  water,  and which e i t h e r  ( 1 )  

i s  o r  w i l l  be . 25 . f ee t  o r  more ' in  height  from t h e  n a t u r a l  bed of 
-7 

"1d. - 5 224.085. Keniucky Rules of Civi l :  Procedure may be found i n  Vol. 1.0 
of KY. REV. STAT. ANN. (Baldwin 1972). . , 

7 4 ~ d .  - 5 151.110 (Baldwin Supp.. 1978). 



t h e  stream o r  watercourse a t  t he  downstre& t o e  of the  b a r r i e r ,  

a s  determined by NHbP o r  ( 2 )  has o r  w i l l  have an impounding capaci ty 

a t  maximum water s torage  e leva t ion  of 50 ac re  f e e t  o r  more." The 

w ~ r d '  "stream1' o r  watercourse means "any r i v e r ,  creek, . o r  channel 

having a well  def ined bank, i n  whic.:h water flows f o r  suhst ,ant ia l  

per iods  of t h e  year  t o  d r a i n  a given are.a, o r  any l ake  o r  o ther  

I l ? S  body of water i n  t h e  CommonweaS.th. 

2.  Permit t o  Divert  Water 

Before a developer,  p r i v a t e  o r  publ ic ,  may divei3t water from 

a stream, lake or o the r  body of water, he must oh l a i n  a permit f  rom 

N R P .  However, i f  t he  amount of water d ive r t ed  i s  l e s s  than a s e t  

amount e s t ab l i shed  by regula t ion  by NREP, no permit i s  required.  7 6 

Any water d ive r t ed  pursuant t o  t he  above permit must be 

recorded and then sub~rrit ted i n  a r cpo r t  .to NREP in a manner 

prescr ibed  by regulat.ion. ~ a i l u r e  t o  comply with t h i s  repor t ing  

ob l iga t ion  w i l l  s ub jec t  the' permit holder t o  a c i v i l  pena l ly  of 

not  more than $1000; i n  addi t ion ,  t h e  permit holder  may be enjoined 

from continuing h i s  water d ivers ion  and have h.is permit  revoked. 77 

A l l  permits  i s sued  w i l l  be s p e c i f i c  i n  terms of quant i ty ,  time, 

p lace  and r a t e  of d ivers ion .  These permits, however, represent  only - 

7 6 ~ d .  - $5 151.140; .160, LO1 K.A.R. k:010 cxempts from t h i s  permit requirement,  
. , water d ivers ions  of l e s s  than 10,000 gal./day. 

7 7 ~ ~ .  REY. STAT. ANN. 5. 151.160 ( ~ a l d w i n  Supp; 1968 ) . 



a l imi t ed  r i g h t , o f  upe . .  +nd . _ .  d o , n o t  v e s t  ownership and absolu te  r i g h t  

. a t o  withdraw 0.r use the ,wa te r .  Thus., notwithstanding the  ex is tence  

o f .  a  p.ermit, t he  Water Resources ,Division. of NREP may temporarily 

. . a l l o c a t e  the. ava i l ab l e  publ ic  water . . supply among water u se r s  and. 

. . . ,  r e s t r i c t  t h e  use. by permit ho lders .dur ing  times of drought o r  o the r  

s i m i l a r  emergency. 7  8 

Permits may be amended upon app l i ca t ion  t o  NREP by t h e  permit 

holder.  Permits may a l s o  be amended by NREP when t h e  requi red  

r e p o r t s  i n d i c a t e  t h a t  t h e  permit holder  i s  using a  s u b s t a n t i a l l y  

d i f f e r e n t  amount of water than permitted. 79 

3. Permit t o  Impound Water Behind Dam 

An add i t i ona l  permit allows an owner of land contiguous t o  

publ ic  water t o  impound water behind a  dam i n  t h e  n a t u r a l  stream 

bed o r  on h i s  land. However, he can only do t h i s  when t h e  flow of 

t h e  stream o r  l e v e l  o f . t h e  l a k e  w i l l  no t  f l u c t u a t e , i n  such a  manner . . . . .  '. 

t h a t  w i l l  impair e x i s t i n g  uses  or unreasonably i n t e r f e r e  with a 

. . b e n e f i c i a l  use by another  water use. 
80 

Any dam placed across  a  na tura1 ,s t ream must be approved i n .  
. . 

wr,i t ing,by . the  Divisi0.n of Water Resources of NREP before  any . 

cons t ruc t ion  can begin. B' Moreover, NREP may t ake  whatever ac t ion  

7 8 ~ d .  5'151.170, .200 ( ~ a l d w i n  1972 and Supp. 1978). 'Public water" i s  - 
water occuring i n  any stream, l ake  o r  o the r  body of water which may be appl ied  
t o  a use fu l  and b e n e f i c i a l  purpose. ~ d .  § 151.120. - 

79 
I d .  5 151.170. - 

80 
. . 

Id .  5 151.210 (Baldwin 197'2). - 
8 1 ~ d .  - § 151.250. 



t h a t  i t  deems necessary t o  maintain,  r e p a i r  o r  remove t h e  dams and 
. . 

r e s e r v o i r s  owned by ~ e n t u c k y . ~ ~  An important requirement f o r  
, . . ,  

approval of t h e  permit i s . t h a t  un less  they a r e  waived by 

the  Division, a l l  plans and s p e c i f i c a t i o n s  submitled f o r  approval 

must be drawn by an engineer l icensed i n  Kentucky. Another 

requirement i s  t h a t  t h e  dam must provide an o u t l e t  f o r  t h e  r e l e a s e  

of water. The dam owner w i l l  be n o t i f i e d  about h i s  a p p l i c a t i o n ' s  

s t a t u s  wi th in  20 days, i-e., whether it i s  denied. o r  approved. 

TJnljke most adminis t ra t ive  dec is ions ,  t h e r e  i s  no j u d i c i a l  review 

8 3 i f  t h e  permit  i s  denied. 

Any dev ia t ion  from the  approved p lans  u r  any commencement of 

cons t ruc t ion  before approval w i l l  s ub jec t  t he  v i o l a t o r  t o  a  c i v i l  

pena l ty  of no t  more than $1000,and i n  addi t ion ,  t h e  v i o l a t o r  may 

be enjoined from continuing t h e  prohib i ted  ac t ion .  Each day . that 

t he  v i o l a t i o n s  occur c o n s t i t u t e s  a  s epa ra t e  offense. 84 

4. C e r t i f i c a t e  of InspectAon 

To erisure tlls publ ic  aafe ty ,  wi th in  s i x t y  days a f t e r  completion 

of an on-s i te  inspec t ion  of an e x i s t i n g  dam, NREP may g ran t  o r  deny 

a  c e r t i f i c a t e  of inspec t ion .  I f  denied, t h e  owner of t h e  dam w i l l  

be n o t i f i e d  i n  wr i t ing ,  i n d i c a t i n g  t h e  reasons f o r  denia l .  The 

c e r t i f i c a t e  w i l l  no t  be i ssued  unless  t h e  following condi t ions  - 
have been met: 



. . 
( 1 )  The proposed a c t i o n  i n  t h e  'judgment of NREP w i l l  be 

.. . 
conducted i n  such a  way t h a t  t h e  s a f e t y  of ' t he  pub l i c  i s  adequately 

provided f o r ;  
. " 

( 2 )  A l l  information requested by NREP has been provided; and, 

(3 )  The changed flow of t he  stream o r  l e v e l  of t h e  r e s e r v o i r  

w i l l  no t  s i g n i f i c a n t l y  i n t e r f e r e  with a  b e n e f i c i a l  use by o the r  

water nEerE. 

I n  gran t ing  t h e  c e r t i f i c a t e  of inspec t ion ,  NREP may impose condi t ions  

on the  operat ion,  maintenance, and con t ro l  of t h e  dam which a r e  

necessary. f o r  t h e  p ro t ec t ion  of publ ic  hea l th ,  s a f e t y  o r  welfare.  

NREP may a l s o  e s t a b l i s h  hazard ca t egor i e s  f o r  dams based on s i z e ,  

type and downstream f loodp la in  use; and may impose d i f f e r e n t  

condit ions based on these  d i f f e r e n t  ' ca tegor ies .  85 

The c e r t i f i c a t e  of inspec t ion  w i l l  be f o r  a d e f i n i t e  per iod  
, . . . ,  

of t i m e  no t  t o  exceed f i v e  The dura t ion  w i l l  be s t a t e d  i n  

t he  c e r t i f i c a t e .  NREP may a l s o  m0dify.a  c e r t i f i c a t e  of inspec t ion  

o r  t he  condit ions a t tached  t o  it. These modif icat ions w i l l  become 

851d. 5 151.293 (Baldwin Supp. 1978) . There a r e  t h ree  "hazard 
categories":  high, moderate and low. The high hazard category ind ica t e s  
a  p o t e n t i a l  f o r  l o s s  of l i f e  o r  l o s s  of c r i t i c a l  publ ic  u t i l i t i e s .  The moderate 
hazard category i n d i c a t e s  a p o t e n t i a l  f o r  s i g n i f i c a n t  proper ty  damage o r  l o s s  of 
l e s s  c r i t i c a l  publ ic  u t i l i t i e s .  The low hazard category i n d i c a t e s  a  p o t e n t i a l  
f o r  minimal proper ty  damage. 401 K.A.K. 4:OkO; s e e  a l s o  NREP Engineering -- 
Memorandum No. 5 (2-1-75). 

For moderate and high ca tegor ies ,  l tsub-surface" inves t iga t ions  must be 
performed by a l i censed  engineer a t . t h e  c o s t  of t h e  dam owner. 401 K.A;.R. 
4:030 10. 

While t h i s  s ec t ion  i s  v a l i d l y  enacted, it has n o t  been implemented a s  of 
y e t ;  and t h e r e  i s  no ind ica t ion  when it w i l l  be implemented. Telephone conversa- 
t i o n  with Dave Booth, Water Resource Division of NRFS (June 19,  1979). 



e f f e c t i v e  90 days fol lowing issuance by NREP, except during a  s t a t e  

of emergency ( a s  determined by NREP) when l i f e  o r  property would be 

endangered by delay. I n  t h e  emergency s i t u a t i o n ,  t h e  modif icat ions 

8 6 L 

become e f f e c t i v e  immediately. 

Any p lans  submit ted ' to  NREP by the  dam owner,pursuant t o  t h e  

requirements of t h e  c e r t i f i c a t e , m u s t  be t h e  r e s p o n s i b i l i t y  of and 

signed by a l i censed  engineer,  experienced i n  t h e  design and 

construc,Lion of dams. The q u a l i f i c a t i o n s  of t h e  engineer wil.1 be 

determined by NREP. 87 

Notwithstanding t h e  c e r t i f i c a t e  of inspec t ion ,  NREP may conduct 

. . 
r egu la r  i n spec t ions  of dams and r e s e r v o i r s  t o  ensure t h e  publ ic  

s a fe ty .  These i r i spec t io l~s  w i l l  be a t  i n t e r v a l s  determined by the  
! 

Secre ta ry  of NREP . 8 8 

Whenever NREP determines t h a t  t he  condit ions of the  c e r t i f i c a t e  

have been v io l a t ed  01- the  publ ic  s a f e t y  is  endangered by the  f a i l u r e  

o r  i l lcapacity of the dam, whether or  not a c e r t i f i c a t e  was requi red ,  

i t  may order  t h e  dam owner t o  take  whatever ac t ion  Is riecessu.-y ,Lo 

render t h e  dam safe .  I f  N H U  determines t h a t  t he  dam has been 

abandoned, o r  t h e  owner f a i l s  t o  sat ; is l t rc tor i ly  comply with .NREP, 

o r  t h a t  t h e  danger t o  l i f e  o r  proper ty  w i l l  no t  permit delay, NREP 

can dec l a re  t h a t  an emergency e x i s t s  and t ake  ac t ion  t o  mi t iga t e  

t he  danger. This  ac t ion  may include,  bu t  i s  no t  l imi t ed  t o :  

86kY. REV. STAT. ANN. 5 151.293 ( ~ a l d w i n  Supp. 1978). 



(1 )  Taking f u l l  charge and con t ro l  of t h e  dam; 

( 2 )  Lowering t h e  water l e v e l  o r  emptying t h e  r e se rvo i r ;  

( 3 )  Peyforming any necessary remedial o r  p r o t e c t i v e  work a t  

t h e  s i t e ;  

(4 )  Taking such o ther  s t e p s  a s  may be necessary t o  safeguard 

l i f e  and property;  o r ,  

( 5 )  Removing t h e  dam, 

The dam owner w i l l  be l i a b l e  f o r  t h e  cos t s .  
8 9  

5. Kentucky Wild Rivers Act 

.The General Assembly of Kentucky, i n  order  t o  p e s e r v e  t h e  

n a t u r a l  beauty and t h e  h i s t o r i c a l  ,. archeologica l ,  a d s t h e t i c  and 
I !  

c u l t u r a l  values assoc ia ted  with many of the S t a t e ' s  streams, 

has ehactt2d t h e  Wild Rivers The system i s  t o  be 

administered by t h e  Secre ta ry  of NREP, who s h a l l ,  adopt such 

r u l e s  and r egu la t ions  a s  a r e  necessary. f o r  t he  preserva t ion  and 

enhancement of t he  a reas  of those streams wi th in  t h e  system. ' 

Streams wi th in  t h e  sy.stem.are designated by t h e  Governor and 
. . . .  

General ~ s s e m b l ~  and meet t h e  fol lowing c r i t e r i a :  f f s t r eahs  o r  
. .  , . , 

' sect ions of streams t h a t  a r e  e s s e n t i a l l y  f  ree-f lowing with 
, I  . . 

sho re l ines  and scenic  v i s t a s  e s s e n t i a l l y  p r imi t ive  and unchanged, 

. .  f r e e  from evidence of t he  works of man, and p leas ing  t o  t he  eye. 119~ 

""Free flowing" means e r i s t i n g  o r  flowing i n  a  n a t u r a l  condi t ion  witkfout 
impoundment, divers&on, s t r a igh ten ing ,  o r  o the r  modif icat ion of the'waterway. 
The existence, however,, of dams, d ivers ion  works, and o the r  minor s t r u c t u r e s  a t  
t h e  time any stream i s  proposed f o r  i n c l u s i o n ' i n  t h e  Wi1d.River.s System does not  
automatical ly  bar i t s  cons idera t ion  f o r  such inc lus ion .  - Id. 5 146.230 (Baldwin 
Supp . 1978) . t 



The, Secre ta ry  of NREP determines the  genera l  boundaries 
. - 

of t he  prot,ec,ted.areas. This i s  t o  be accomplished i n  such a . 
way t h a t  it inc ludes  ' 'at l e a s t  t h e  v i s u a l  horizon from t h e  . . 

cen te r  of t h e  s t r e w ,  but  no t  more.than 2,000 , f ee t  from t h e  

stream center.". Once the  Goundaries have been approved by t h e  . . . . 

. .  . General AsseIurbly, the 5ecre.tal.y u.C NREP i s  au t l~o r i zed  t o  acqui rc  

t h e  necessary proper ty  m t e r e s  ts ; this acqu l s l  Liurr au Lliui.ity 

inc ludes  t h e  power t o  condemn property.  However, no land o r  

interest in land can he arq1ri.red with in  any incorporated 

municipal i ty  o r  county,.when such e n t i t i e s  have a v a l i d  ordinance 

o r  zoning p lan  i n  e f f e c t  which s u b s t a n t i a l l y  p r o t e c t s  t h e  same 
., - 

i n t e r e s t s  t h e  Wi1.d Riv,ers System seeks t o  p ro t ec t .  92 

Anyes ta te  agency must no t i fy  t h e  Secre ta ry  of NREP regarding 
. - 

any s tud ie s ,  proceedings o r  o the r  a c t i v i t i e s  within t h e i r  j u r i s -  

d i c t i o n  which a f f e c t  a stream wi th in  t h e  system. For example, 

t h e  Energy Commission would have t o  n o t i f y  NREP i f  it received 

a proposal  f o r  a hydro-si te  on a stream included i n  t h e  system. 93 

b. Land Uses Permit ted 

Once a stream a r e a  i s e s t a b l l s h e d ,  only c e r t a i n  land .uses . .. 

a r e  permitted. New roads, s t r u c t u r e s  o r  bu i ld ings  may be con- 
, '  . .. . . 

s t r u c t e d  on lywhere  necessary t o  f u r t h e r  the .genera1  purposes ..: . . . . .  

of t h e  Wild Rivers System. In add i t i on ,  a l l  l a n d  dis turbances,  



such a s  s t r i p  mining, and instream dis trubances,  such a s  

dredging, a r e  prohibi ted.  There a r e  no p roh ib i t i ons  aga ins t  

uses  of t he  stream i n  ex is tence  a t  t h e  time the  stream was 

included i n  t he  system. Furthermore, u t i l i t y  l i n e s  may be 

constructed a s  approved by the  of NREP i n  wr i t ing ,  

on t h e  condit ion t h a t  t h e  a f f ec t ed  land be r e s to red  a s  nearly 

a s  poss ib le  t o  i t s  former s t a t e .  94 

B. Natural Preserves system 

The Kentucky Nature Preserves Act provides f o r  the  c r ea t ion  of a 

. . system of na ture  preserves i n  Kentucky. The syst'em includes n a t u r a l  

.. . a reas  whi'ch ,are '  u se fu l  f o r  s c i e d i f i c  research;  t h e  teaching of biology, 

n a t u r a l  h i s to ry  and ecology; h a b i t a t s  f o r  p l a n t  Bnd' animal spec ies ;  

arid p laces '  of n a t u r a l  i n t e r e s t  and beauty.' A , t t na tu ra l  a rea"  inc ludes  an 

a rea  of land o r  water o r  both, i n  publ ic  o r  p r i v a t e  ownership, which 

maintains i t s  na tu ra l  charac te r ,  though i t  does not  have t o  be completely 

n a t u r a l  and undisturbed. "Nature preserve." means a n a t u r a l  a r e a  . 

formally dedicated under t he  provis ions  'of t h e  Nature' Preserves System. 9 5 

Nature preserves  a r e  administered by. a Nature ,preserves Commission 

i n  conjunction with N R E P . ~ ~  While t h e  Nature Preserves Commission does 

not  have' condemnation powers, another  publ ic  body could exe rc i se  i t s  

eminent domain powers and acqui re  nature l a n d ' a f t e r  a f i nd ing  

9 6 ~ h e  Nature Preserves Commission makes po l i cy  both separa te ly  and j o i n t l y  
with the  NREP. However, t h e  NREP i s  t h e  enforcement mechanism of t h e  Commission. 
Conversation with Dave Rosenbaum, Ass is tan t  Di rec tor  of Water Resources Division, 
NREP (July 2 3 ,  1 9 7 9 ) .  



by the  Nature Preserves Commission of t he  ex is tence  of an imperat ive 

and unavoidable publ ic  necessity '  f o r  such o the r  use.  
97 

D. Forestry 

' 

NREP superv ises  a l l  f o r e s t r y  property.  .'NREP may i n i t i a t e  and 

cuordinate  programs, adopt"rules.and regula t ions ,  and e n t e r  and in spec t  

. ". . 
' a n y  premises"in order  t o  car ry  out  i t s  func t ion  a s  it  p e r t a i n s  t o  S t a t e  

f o r e s t s .  NREP may rece ive 'by  donation, purchase o r  l ea se ,  l a d s  f u r  

. . forest.ry p ~ ~ r p o s e s  and it may convey, exchange o r  l e a s e  such lands.  98 

, , However, no such lands  may 'be acquired by conde~~uiat isn.  Nor can any 

person acqui re  S t a t e  f o r e s t r y ' l a n d  by adverse possession. 99 

:. 

990ne acqui res  t i t l e  t o  land by adverse p ~ s s e s i o n  i n  Kentucky by occupying 
t h e  land  i n  quest ion i n  an open and notor ious .  manner f o r  seven ( 7 )  years .  
I d .  5 416.130 (Baldwin. Supp. 1978) ,. - 



> 
V. ENERGY UTILITIES ... . . .  . 

A. Genera l ly  . . 

1. The Energy Commission ' . 

c .. " . .. - .. . .:. . . A l l  energy. u t i l i t i e s  i n  Kentucky a r e  s u b j e c t  t o  t h e  v a r i o u s  

. r e q u i r e m e n t s  of t h e  Energy Commission. .An energy u t i l i t y  means any 

. person o r  c o r p o r a t i o n ,  excep t  a . c i t y . ,  who owns, o p e r a t e s  o r  manages 

any f a c i l i t y  used o r  t o  b e  used f o r ,  o r  i,n connect.ion w i t h  t h e  

g e n e r a t i o n ,  product ion,  t r a n s m i s s i o n  o r  d i s t r i b u t i o n  of . e l e c t r i c i . t y  

t o  o r  f o r  t h e  public,-for. yompensation. Thus, t h e  Energy Commission 

on ly  r e g u l a t e s  t h o s e  e l e c h r i c  u t i l i t i e s  t h a t  s e l l  d i r e c t l y  t o  t h e  

consuming p u b l i c .  Consequently, a wholesale  SSH developer  who p l a n s  

t o  o r  i s  p r e s e n t l y  s e l l i n g  e l e c t r i c i t y  only  t o  ano ther  energy 

u t i l i t y  o r  t o  a municipal  u t i l i t y ,  i s  n o t  s u b j e c t  t o  any of t h e  

Energy Commission's requirements .  A p r i v a t e  i n d u s t r y  g e n e r a t i n g  

hydro power f o r  i t s  own u s e  i s  a l s o  n o t  s u b j e c t  t o  t h e  Energy 

Commission's j u r i s d i c t i o n .  100 

The Commission i s  a body c o r p o r a t e ,  wi th  power t o  s u e  and be 
J 

sued and c o n s i s t s  of t h r e e  members appo in ted  by t h e  Governor. It 
6 

has  e x c l u s i v e  j u r i s d i c t i o n  over  t h e  r e g u l a t i o n  of r a t e s  and s e r v i c e  

of a l l  energy u t i l i t i e s .  The Commission may adopt  reasonab le  
. . 101, r e g u l a t i o n s  t o  implement i t s  purposes.  

Ioo1d. 5: 2 7 8 ~ 0 4 0 .  Note, how&&, " t h a t s a l e s  f o r  t e s a l e  (wholesale  s a l e s )  
of e l e c t r i c i t y  a r e "  under t h e  j u r i s d - k c t i o n  .of t h e  Federa l  Energy Regulatory  
Commission (FERC) even though they a r e  n o t  under t h e  j u r i s d i c t i o n  of t h e  

,Kentucky Energy Commission. 



2. Division of Kentucky'into Serv ice  Areas . : 

, . 
I n  order  t o  enkouiagk': t h e  o rde r ly  development o f .  re t . a i1  e l e c t r i c  

.. . . . . 
serv ice ,  t h e  S t a t e  of Kentucky has been divtded in$o geographical 

areas .  Each a rea  establ isf ies '  t h e  t e r r i t o r y  . i n .  which each - r e t a i l  

e l e c t r i c  supplier 'may s'u'pply r e t a i l  e l e c t r i c  service.: No r e t a i l  

e l e c t r i c  supp l i e r  may fu rn i sh  r e t a i l  e l ec t r i c . se rv i . ce . ' in~ the  c e r t i f i e d  
. . 102 :, 

' t e r r i t o r y  of another  r e t a ' i l  e l e c t r i c  supplier. .  . 

The boundaries of t h e  c e r t i f i e d  t e r r i t o r y  of . e a c h . r e t a i l  

, e l b c t r i c  suppl ikr  a r e  s e t  . .as '.a . l i n e  or.  l i n e s  s i l b s t an t i a l l y  equidiot .mt ,  
. . 

(1.1.nl.e~~ t h e - l i n e s  a r e  so 5,6tklt,'wj,ned iri'.an a rea , t , ha t  r e a l l y  nothing 

can be "equid is tan t" ) ,  betwgen. i t s  $x i s t i ng  d i s t r i b u t i o n  l i n e s  and t h e  

nea re s t  e x i s t i n g  d i s t r i b u t i o n  l i n e s  of .  any. o ther  r e t a i l  e l e c t r i c  
. 

supp l i e r  i n  every d i r ec t ion .  This r e s u l t s i n  an area' which, i n  i t s  en- 
. . 

t i r e t y ,  i s  loca t ed  s u b s t a n t i a l l y  i n  c l o s e r  p rox imi ty ' t o  one of i t s  

e x i s t i n g  d i s t r ' i bu t ion ,  l i n e s  than t o  t h e  nea re s t  ex i . s t ing  d i s t r i b u t i o n  

l i n e  of any o the r  r e t a i l  e l e c t r i c  suppl ie r .  Upon,request to .  t h e  

Energy Conimission,' a  r e t a i l  . e l e c t r i c  supp l i e r  w i l l .  be requi red  t o  

f i l e  t o  t he  ~ & m i s ~ i o n  a  hap pr maps showing a l l  of i t s .  e x i s t i n g  

d i s t r i b u t i o n  l i n e s . .  .The ~ommissioh'  w i l l  then %prepare;. wi th in  120 days, 

a  map o r  maps of uniform s c a l e  t o  show the  boundaries of t h e  c e r t i f i e d  
* 

t e r r i t o r y  of each retii'il 6 l e c t r i c '  . suppl ier ,  and ' w i l l  , then'  i s s u e  the  

maps t o  t he  r e t a i l  e l e c t r i c  suppl ie rs .  Any r e t a i l ,  e l e c t r i c  supp l i e r  

1 0 2 " ~ e t a i l  e l e c t r i c  s e rv i ce"  m k s  e l e c t r i c  s e r v i c e  furnished t o  a consumer 
f o r  u l t ima te  consumption, but  does not  inc lude  wholesale e l e c t r i c  energy furnished 
by an e l e c t r i c  suppl ie r  t o  another  e l e c t r i c  supp l i e r  f o r  r e sa l e ,  I d .  5 278.010. - 



who f e e l s  i t s e l f  a g g ~ i e v e d  by reason of t he  designated t e r r i t o r y ,  
., ,. 

may p r o t e s t  t o  t h e  Energy Commission wi th in  120 days a f t e r  issuance 

of t he  map. The Commission w i l l ,  a f t e r  hearing, and i n  i t s  d i s c r e t i o n ,  

.. . ' r ' .  ? , . revise  . t he  c e r t i f i e d  ' t e r r i t o r i e s .  

I n  t h i s  hearing, t h e  Commission w i l l  be guided by the  following 

cond i t i ons . a s  they ex i s t ed  on June 16, 1972: 

(I) The proximity of e x i s t i n g  d i s t r i b u t i o n  l i n e s  t o  such 

c e r t i f i e d  t e r r i t o r y ;  

( 2 )  Which supp l i e r  was f i r s t  t o  f u r n i s h  r e t a i l  e l e c t r i c  se rv ice ,  

- and the  age of e x i s t i n g  f a c i l i t i e s  i n  t h e  a rea ;  

( 3 )  The adequacy and dependabi l i ty  of e x i s t i n g  d i s t r i b u t i o n  

l i n e s ,  t o  provide dependable, high q u a l i t y  r e t a i l  e l e c t r i c  s e r v i c e  

< .  a t  reasonable cos ls ;  and, 

. .  . (44 The e l imina t ion  and pr.evention of dup l i ca t ion  of e l e c t r i c  

, l i n e s ' a n d  f a c i l i t i e s  supplying such t e r r i t o r y .  103 

3. Right t o  Service.Area 

Ihch r e t a i l .  e l e c t r i c  supp l i e r  has t h e  exc lus ive  r i g h t  t o  fu rn i sh  

:. r e t a i l  e l e c t r i c  s e r v i c e  t o  a l l  electric-consuming f a c i l i t i e s  loca ted  

wi th in  i ts c e r t i f i e d  t e r r i t o r y , . a n d  only those loca t ed  within i t s  - 
t e r r i t o r y .  However, any r e t a i l  e l e c t r i c  supp l i e r  may extend i ts  

f a c i 1 i t i . e ~  through t h e  c e r t i f i e d  t e r r i t o r y  of another supp l i e r  i f  

such. ,extension i s  necessary f o r  connecti,on of t h e  o r i g i n a l  r e t a i l  



e l e c t r i c  s u p p l i e r ' s  f a c i l i t i e s  t o  serve  i t s  consumers wi th in  i t s  

own t e r r i t o r y .  1 olr 

I f  the.Ehergy Commission, a f t e r  a  hearing, determines t h a t  

any. r e t a i l ' e l e c t r i c  supp l i e r  i s  n o t  rendering adequate s e rv i ce  t o  

an electric-consuming f a c i l i t y ,  it ( t h e  Commission) may e n t e r  an 

order  spec i fy ing  how ,the supp l i e r  i s  inadequate and f u r t h e r  order  

co r r ec t ion  of t he  def ic iency  wi th in  reasonable time, a s  noted on 

t h e  order .  I f  t he  r e t a i l  e l e c t r i c  suppl ie r  f a i l s  t o  comply with t h i s  

order ,  tohe  Commission may author ize  another  r e t a l l .  e l e c t r i c  supp l i e r  

t,o f u r n i s h  r e t a i l  e l e c t r i c  ' se rv ice  t o  such f a c i l i t y .  105 

Notwithstanding the  e f f e c t  of c e r t i f i e d  t e r r ' i t o r i e s ,  a  r e t a i l  

e l e c t r i c  supp l i e r  may contract: w i t h  another  r e t a i  1 e l e c t r i c  supp l i e r  

foi- t h e  purpose of a l l o c a t i n g  t e r r i t o r i e s  and consumers between such' 

r e t a i l  e l e c t r i c  suppl iecs  and des igna t ing  which t e r r t t o r i e s  and 

consumers a r e  t o  be served by which of t he  respec t ive  supp l i e r s .  

This con t r ac t  must be approved by t h e  Energy Commission. 
106 

. C e r t i f i c a t e  of Convenience and ~ e c e s s i t ~  

Every p ro j ec tmee t fng the  d e f i n i t i o n  of an energy u t i l i t y  must 

f i r s t  ob t a in  a c e r t i f i c a t e  of convenience and neces s i ty  from t h e  

Energy ~ o h i s s i o n ,  showing t h a t  t h e r e  i s  a  need and demand f o r  t h e  

s e r v i c e  sought t o  be rendered, before  beginning construct ion.  An 

"Lid. - 5  278.018. An I t e l ec t r i c  consuming f a c i l i t y u  is  one which u t i l i z e s  - 
energy from a c e n t r a l - s t a t i o n  source. Id .  § 278.010. - 

'O5%d. - § 278.018. " ~ d e ~ u a t e  service" means having s u f f i c i e n t  capac- 
i t y  t o  meet the maximum estimated requirwuents of t he  customer t o  be served 
during the  year following the commencement of permanent s e rv i ce  and t o  meet the  
maximum est imated requirements of o ther  a c t u a l  customers t o  be suppl ied from t h e  
same l i n e s  .or  f a c i l i t i e s  during such year  and t o  assure  such customers of reasonable 
cont inua t ion  of se rv ice .  Id. § 278.010. - 



e x i s t i n g  r e t a i l  e l e c t r i c  supplier,who i s  merely expanding h i s  

s e rv i ce  connections t o  electric-consuming f a c i l i t i e s  loca ted  wi th in  

i t s  c e r t i f i e d  t e r r i t o r y , h a s  no need t o  acqui re  an add i t i ona l  c e r t i -  

f i c a t e .  Upon t h e  f i l i n g  of an app l i ca t ion  f o r  such a c e r t i f i c a t e ,  

and a f t e r  a  publ ic  hearing of a l l  p a r t i e s  i n t e r e s t e d ,  t he  commission 

may i s s u e  o r  r e fuse  t o  i s s u e  t h e  c e r t i f i c a t e .  Note t h a t  un less  t h e  

cons t ruc t ion  authorized by t h e  c e r t i f i c a t e  begins within a  year  a f t e r  

t h e  grant ing  of t h e  c e r t i f i c a t e , ( e x c l u s i v e  of any de lay  due t o  t he  

order  of any cour t  o r  f a i l u r e  t o  obta in  any necessary g ran t  o r  consent) ,  . . 

t h e  au tho r i ty  conferred w i l l  be  void. I n  such a case, a  new c e r t i f i -  

c a t e  w i l l  have t o  be obtained. Furthermore, no energy u t i l i t y  may 

apply f o r  o r  ob ta in  any f ranchise ,  l i c e n s e  o r  permit . f rom any c i t y  

o r  o ther  governmental agency u n t i l  it has obtained from t h e  Energy 

Commission, a c e r t i f i c a t e  of convenience and necess i ty .  107 

Note too, t h a t  a l l  c a r r i e r s  o r  conveyors of e l e c t r i c i t y .  o r  

e l e c t r i c  power a r e  declared t o  be common c a r r i e r s  and sub jec t  t o  t h e  

obl iga t ion  inc iden t  t he re to .  Thus, un jus t  and unreasonable charges 

f o r  s e rv i ce  a r e  unlawful and charging of s p e c i a l  r a t e s ,  r eba t e s  

or  kickbacks,, a r e  unlawful and s h a l l  be deemed unjus t  discr iminar  

108 ' 
t i o n .  Moreover, no common c a r r i e r  may con t r ac t  f o r  r e l i e f  from 

109 '  i t s  common law l i a b i l i t y .  . 
. .  . 

0 9 ~ y .  CONST. - 5 196. 



5.  C e r t i f i c a t e  of ~nvi rdnnienta l  Compatabi3:ity 

In add i t i on  t d - t h e  g e r t i f i c a t e  o f . p u b l i c  convenience and 

necessity,  and notwithstanding any d the r  provis ion of the  l a w  t o  t h e  

con t r a ry , ' no  developer of an energy u t i l i t y  may. begin cons t ruc t ion  

of any hydro f a c i l i t y  without f i r s t  ob ta in ing  from t h e  Energy 

Commission a c e r t i f i c a t e  of bnvironmental compatabi l i ty .  a This  

requirement, however, does no t  apply t o  t h o s e ' f a c i l i t i e s  f o r  which 
. . 

an app l i ca t ion  f o r  a c e r t i f i c a t e  w a g  T i l ed  with o r  granted by t h e  

lJubliC service Cornmis~ion (hereinaf+,er PsC) p r i o r  t o  June 21, 1974. 
110 

. . 

P r i o r  t o  maki,ng app l i ca t ion  f o r  t h i s  c e r t i f i c a t e ,  a  flstaLernent 

of environmental compatabi l i ty"  ( h e r e i n a f t e r  ECS) of t he  

proposed s i t e  must b e ' s e n t  t o  NREP o r  m y  l o c a l  po l lu t ion  con t ro l  

d i s t r i c t  exerc is ing  concurrent  j u r i s d i c t i o n  with NREP. A f e e ,  

p rescr ibed  by regula t ion ,  must accompany t h i s  appl icat ior i .  The ECS 

must conta in  information which NREP o r  i t s  l o c a l  arm considers  

necessary i n  making - i t s  r epor t  t o  t h e  Energy Commission. flAmong t h e  

f a c t o r s  which w i l l  be considered r e l e v a n t  are"! 

( 1 )  A complete desc r ip t ion  of t h e  proposed p ro j ec t ;  and, 

( 2 )  Comments on t h e  effects of: 

(a)  the  proposed f a c i l i t y  on t h e  waters of Kentucky; 

( b )  a i r  po l lu t an t s ' f rom the  proposed f a c i l i t y  on publ ic  

hea l th  and welfare; ' 

( c )  t h e  t reatment ,  handling and d i sposa l  of, s o l i d  waste 

from t h e  proposed f a c i l i t y ;  

''On. REV. STAT. ANN. 5 278.025 ( ~ a l d u i n  Supp. 1979). , 



( d )  nois,e po l lu t ion  i f  any.; q d ,  , , 
: ,  . < .  

.r ... . ,.,. -.. .. . ,  . n. 
. j .  

. ~ 

. ( e )  o ther  adverse envir-onmental . , e f f e c t s  which cannot be 

, .  . 
t .. NREq . w i l l  g i v e .  i t s  r e p o ~ t  . and c a n a l y s i s  . .. . t o  t h e  ECS within 60 days, 

. . .  . 

.inotingiany recommendations o r  ob jec t ions  t o  the.,proposed f a c i l i t y .  

. . ', The Commission, .upon re,quest:;by NREP,, .may extend t h i s  per iod by 30 

days.. ., . Upon ;receipt  of thi,s, repor t , ,  ( o r  i f  t h e  per iod .  f o r  f i l i n g  the  J 

? r e p o r t  has expired without re .ceipt  . - of . . .  such,.report.), , > _  t he  Gom+ssion 

A ,  ' w i l l  .conduct a pub l i c  hearing ..on the . .appl ica t ion  which w i l l  be open 

: : .  :-. .-, t o  a l l .  &nteres ted  persons, ., ,In..granting o r  denying the  app l i ca t ion ,  
-. 2 -  . , .. , . . 

t h e  C.ommission s h a l l *  consider .  .the c o q u n i t y  ,needs, .the i n d u s t r i a l  

.devel.opment, customer requi~ements,.. . and  . t he  economics . . of t he  f a c i l i t y ,  

. a l l  of which . w i l l  be balanced aga ins t  , . any . . adverse environmental 

6. Effect, .of 400 Kilovol t  Transmission L i n e ,  
, . 

2 .  .. I .. .- . ,:mel? t h e  proposed f a c i l i t y  requiq.es .  a new. e l eq t r i c .  t ransmission 
8 .  . . . .  . 

l i n e  of &00 k i l o v o l t s < o r  more, t he .  Energy :,Commis.sion i s  mandated t o  

. . pub l i sh . . no t i ce  of t he  pub1ic.convenience . .. and necessity.  . , c e r t i f i c a t e  

hearings i n  a newspaper . .  or,;newspapers, . of c i r c u l a t i o n  i n  t he  

... ; count ies  and \munic ipa l i t i es  . . wi,hhin. . . . . . . which the  , .  t.ransmission f a c i l i t y  

w i l l ,  be loca ted . .  ~ ,:This .. .not ice . must, ., . . run f o r  a t  , l e a s t  four  day's during 

t h e  30 days immediately preceding s a i d  hearings.  The Commission 

, w i l l  not  i s s u e  t h e  ,- c e r t i f i c a t e  . . . . .  fo r s - a  new e l e c t r i c  transmission l i n e  

. . 
* ' ~ n t e r e s t e d "  person means arly person whose l i v i n g  environment would be 

a f f e c t e d  by t h e  cons t ruc t ion  of the  hydrh f a c i l i t y .  " 3. 5 278.025. 
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of t h i s  capac i ty  unless  it i s  determined b y ' t h e  commission t h a t  

t h e  proposed rou te  of t h e  l i n e  w i l l  reasonably minimize adverse 

impact on t h e  scenic  and environmental a s s e t s  of t he  general  a r e a  

concerned. This determinat ion w i l l  be cons i s t en t  with engineerlrig 

and other  t echn ica l  and economic fac ' tors  appropr ia te  f o r  cons idera t ion  

i n  designing t h e  rou te  of t h e  l i n e .  A t  t h i s  publ ic  hearing, a l l  - 
persons resj.d.j.ng on o r  owning proper ty  a f f ec t ed  by the  proposed 

transmission f a c i l i t y  may be heard. 113 

7.  Hates 

Every energy u t i l i t y  may "demand, c o l l e c t  and rece ive  f a i r ,  j u s t  

and reasonable r a t e s  f o r  t h e  se rv i ces  rendered. ' T; ensure these  

reasonable r a t e s ,  each en@rgy u t i l i t y  may employ i n  t he  conduct of 

i t s  business s u i t a b l e  and reasonable ' c l a s s i f i c a t i o n  of i t s  serv ice ,  

patrons,  and r a t e s .  Note, t h a t  i f  t h e  u t i l i t y  i s  no t  'municipally - 
owned, then  it w i l l  have t o  p e t i t i r - .  i h e  Energy Commission f o r  any 

r a t e  increase ,  r ega rd l e s s  of whether i.t i s  o p s r a t i n g ' u n d e r ' a  f r anch i se  

from a l o c a l  government. But, t h e  Cununissidn ' n a u b h o ~ i t y  t o  

r egu la t e  r a t e s  and serv ices ,  and t o  enforce s t a t u t o r y  provisions 

does not  inc iude  t h e  authority ' .  t u  cllrrrrpel ai energy u t i l i t y  t o  f l~rn, i .sh 

s e rv i ce  over and above what i s  adequate and reasonable,  o r  t o  forego 

3 ~ d .  - 5 278.027 (Baldwin Supp. 1978):. , 

I ' i  

0 ATTIY GEN. 200 (1977). 
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t h e  u s e  of reasonab le  c l a s s i f i c a t i o n s  a s  t o  s e r v i c e  and r a t e s .  
116 

8. Procedure 

Under r u l e s  p resc r ibed  by t h e  Energy Commission, each energy 

u t i l i t y  must f i l e  w i t h  t h e  ,Commission, schedu les  showing a l l  r a t e s  
. . . . . :  . '  

e s t a b l i s h e d  by i t  and c o l l e c t e d  and enforced.  A d d i t i o n a l l y ,  t h e  

u t i l i t y  must keep cop ies  of i t s  schedu les  open t o  p u b l i c  i n s p e c t i o n  

pursuan t  t o  r u l e s  t h e  Commission p r e s c r i b e s .  
117 

No energy u t i l i t y  may d i s c r i m i n a t e  i n  r a t e s  o r  s e r v i c e .  How- 

e v e r ,  a  u t i l i t y  may g r a n t  f r e e  o r  reduced r a t e  s e r v i c e  t o  i t s  

. o f f i c e r s ,  a g e n t s  o r  employees and may exchange f r e e  o r  reduced 
:., . 

r a t e  s e r v i c e  wi th  o t h e r  u t i l i t i e s  f o r  t h e  b e n e f i t  of t h e  o f f i c e r s ,  

a g e n t s  and employees 05 b o t h  u . t i l i t i e s . .  Moreover, any u t i l i t y  may 
. . 

g r a n t , f r e e  o r  reduced r a t e  s e r v i c e  t o  t h e  United S t a t e s  government, 

t o  c h a r i t a b l e  i n s t i t u t i o n s ,  and t o  per,sons engaged i n  c h a r i t a b l e  

work. It may a l s o  g r a n t  f r e e  o r  reduced r a t e  s e r v i c e  f o r  t h e  pur- 

pose of p rov id ing  r e l i e f  i n  c a s e  of f l o o d ,  epidemic,  , p e s t i l e n c e  

o r  o t h e r  ca lami ty .  
118 

. . 

No changes i n  r a t e s  may be made by any u t i l i t y  excep t  upon 20 

days  ( l e s s  t ime i f , , u p o n  a p p l i c a t i o n ,  t h e  Energy Commission a g r e e s )  . .. . . 5  

'16See - Marsha l l  County v .  South C e n t r a l  B e l l  T e l .  Co. , 519 S .W.  2d 616 
(1975). I n  Marsha l l ,  t h e  PSC had t h e  a u t h o r i t y  t o  r e q u i r e  t h e  c o s t  of a  
p a r t i c u l a r  k ind of s e r v i c e  i n  a p a r t i c u l a r  a r e a  t o  be  borne system-wide 
r a t h e r  than  by t h e  p a t r o n s  of t h e  p a r t i c u l a r  a r e a  and t o  r e q u i r e  t h e  u t i l -  
i t y  t o  p rov ide  a n  advanced q u a l i t y  of s e r v i c e  t o  a p a r t i c u l a r  a r e a ,  i f  t h e  
a r e a ,  as t o  o t h e r  comparable a r e a s ,  was sp read ing  t h e  c o s t  system-wide and 
w a s  f u r n i s h i n g  t h e  advanced q u a l i t y  of s e r v i c e .  

'l7XCy. REV. STAT. ANN. 5 278.160 (Baldwin Supp. 1978).  



n o t i c e  t o  t h e  Energy .Commission, s t a t i n g  p l a i n l y  the .changes  pro- 

posed t o  be  made and : the '  t ime when t h e  r a t e  changes w i l l  go i n t o  

e f f e c t . .  On t h e  o t h e r  hand, t h e  Energy Commission may n o t  o r d e r  a  

ra te .  change u n l e s s  i t  g i v e s  t h e  i d e r l t i c a l  kind of n o t i c e  t o  t h e  

a l f e c t e d  u t i l i t y .  Any aggr ieved person may, p e t i t i o n ,  w i t h i n  t h a t  

20 day p e r i o d ,  f o r . a  h e a r i n g ,  and w i l l  be e n t i c l e d  t o  one b e f o r e  

119 any o r d e r ,  by t h e  Commission i s  p r e s c r i b e d .  , 

Whenever any u t i l i t y  f i . l c s  wit.h the. Energy, Com.iss ion f o r  a  

r a t e  change,, i t  must f o l l o w  t h e   commission.'^ grocedilre'. . These 

procedures  w i l l  l i k e l y ' r e s u i t  . i n  a  hear ing .  120 

The Erlergy Commission a l s o  has  t h e  power t o  r e g u l a t e  those  

' r a t e s  and s e r v i c e  schedules> of. a  u t i l i t y  which a re : , f ixed  by agree- 

ment w i t h  any c i t y . 1 2 1  It  niay a l s o  e s t a b l i s h  a  system of accounts  

' t o  be  kep t  by u t i l i t i e s  s u b j e c t  t o  i t s  j u r i s d i c t i o n ,  and i t  h a s  a c c e s s  

t o , p r o p e r t y ,  books and r e c o r d s  of t h e  u t i l i t y  f o r  i n s p c c t i o n  and 

1 2 0 ~ d .  § 278.190. A h c a r i n g  is  l i k e l y  because the  Energy Cnmmis.inn may 
c a l l  one z61i ~ t s  own motion o r  under complaint  by any of t h e  fo l lowing :  
(1)  any m e r c a n t i l e ,  a r g i c u l t u r a l  o r  manufacturing socfety; ,  A .. . .. 
(2) any body p o l i t i c  o r  municipal  o r g a n f z a t i o n ;  
(3 )  any u t i l i t y  o r  any t e n  (10) p a t r o n s  of t h e  u t i l i t y  cqmplained o f ;  o r ,  
(4)  by any t e n  (10) compla in tan t s  of a l l ' o r  any of t h e  afbrementi'bned c l a s s e s .  

. . . .  . .  . . . 

The complaint  must a l l e g e  t h a t  t h e  r a t e s  a r e  unreasonable  o r  u n j u s t l y  
d i sc r imina to ry , '  o r  t h a t  any r e g u l a t i o n  o r  a c t  a f f e c t i n g  t h e ' u t i l l t y ' s  s e r v i c e  
is unreasonable ,  unsa fe ,  i n s u f f i c i e n t  o r  u n j u s t l y  d i sc r imfna tory .  - I d .  § 278.190(1); 
5 278.260.' - 

l 2 l 1 d .  5 278.200. Under t h i s  p r o v i s o ,  a  c i t y  i n  g r a n t i n g  a  p u b l i c  u t i l i t y  a  
franchise-hether an  e n t i r e l y  new f r a n c h i s e  o r  a  renewal,  h a s  t h e  r i g h t  t o  pre- 
scr i .be  t h e  c h a r a c t e r  of s e r v i c e  t o  b e  rendered and t h e  r a t e s  t o  be charged a t  
t h e  beginning;  t h e r e a f t e r  e x c l u s i v e  power t o  r e g u l a t e  r a t e s  and s e r v i c e  is  v e s t e d  
w i t h  t h e  Energy Commission. P e o p l e ' s  Gas Co. v .  B a r b o u r s v i l l e ,  291 Ky. 805, 165 
S.W. 2d 567 (1942). 



exahinat ion.  Each u t i l i t y  must f i l e " w i t h . t h e  Commission any r epor t s ,  

schedules o r  o the r  information which , the  commission reasonably 

requi res .  Whenever i t  i s  necessary ' in3, the performance of i t s  d u t i e s ,  

t h e  Commission may inves t iga t e  and examine.the condit ion of any 

' u t i l i t y  sub jec t  t o  i t s  j u r i s d i c t i o n .  This  i nves t iga t ion  may be 

conducted with o r  w i th0u t . a  hearing, but  i f  without a hearing, then 

no order  w i l l  be given u n t i l  a hearing i s  given t o  t h e  a f f ec t ed  

part ies . .  The Commission may a l s o  inves t iga t e ,  with o r  without 

notice;a u t i l i t y . ,  when complaints a s  t o  r a t e s  o r  s e rv i ce  a r e  

received. But again, no order . . sha l l  be.given without a formal 

publ ic  hearing. 
122 

b .  

Whenever t h e  Energy Commission, u p o n , i t s  own motion o r  upon 

complaint, and a f t e r  a hearing held upon reasonable not ice ,  f i n d s  

t h a t  any r a t e  o r  s e rv i ce  of a u t i l i t y  i s  unjus t ,  unreasonable, unsafe,  

improper; inadequate o r  i n su f f i c i en t . ,  t h e  Commission , s h a l l  by order ,  

p re sc r ibe  a l l e v i a t i n g  r a t e s  and serv ices .  123 

I n  general ,  hearings, rehearings,  j u d i c i a l  review, and appeals  

a r e  conducted pu r suan t . t o  s ta tu tory .  guidel ines .  124 

B. Municipal UCi l i t i e s  . , 

1. Tennessee Valley Authority . , , :  

The Tennessee Valley. Authority. ( h e r e i n a f t e r  T .V .A. ) Act 
' 

. . ' 

i s  intended t .0  be t h e  complete. l a v . o f  Kentucky 'with r e spec t  t o  any 
1 '  . 

municipal acqu i s i t i on  'and operat ion of e l e c t r i c  p l a n t s  acquired 

. ' .  

' 8  ' 2 2 ~ ~ .  REV. STAT. ANN. 55 278.220,, ,. 23'0, ..250, .260 ( ~ a l d w i n  Supp. 1978). 

12'1d. $5 278.310 t o  278.450 ( ~ a l d w i n  Supp. 1978). - 



a f t e r  June 1, 1942. 25 Thus, it i s  no t  necessary f o r  any municipal.ity, 

proceeding.under T.V.A. purview, t o o b t a i n  a c e r t i f i c a t e  of convenience 

and neces s i ty ,  l i cense ,  permit,  o r  o the r  au tho r i za t ion  from any board, 
- .  

commission ( t h i s  inc ludes  the  Energy Regulatory Commission) o r  o ther  
. , - 

agency of Kentucky, i n  order  t o  acqui re  and operate  an e l e c t r i c  

p l an t .  ' 26 There i s  one exception, however: t he  municipal i ty  w i l l  

s t i l l  have t o  obta in  a c e r t i f i c a t e  of environment,al cornpatability 

before &y cons t ruc t ion  of an e l e c t r i c i t y  generat ing f a c i l i t y  may 

commence. 27 Moreoval*, brf o r e  a113 i i i i r iuipal i  Ly w i l l  Ira". auL1rvl.i Ly 

t o  acquire  an e l e c t r i c  p l a n t ,  t he  proposal  must be endorsed by a 

.majori ty  vote  i n  t h e  municipal i ty  a f fec ted .  
128 

Before a munic ipa l i ty  may acqui re  an e x i s t i n g  e l e c t r i c  p l a n t ,  

v i a  condemnation proceedings, t h e  municipal i ty  must make an e f f o r t  
. . 

t o  buy t h e  p r i v a t e l y  owned p l a n t  f o r  a reasonable p r i c e .  Absent 

such an agreement, condemnation proceedings may begin. 129 Under 

i t s  power of condemnalion, a c i t y  has t he  r i g h t  t o  acquire: a l l  lands,  

easements and r i g h t s  of way, e i t h e r  upon, under o r  above t h e  ground; 

any e x i s t i n g  e l e c t r i c  p l a n t ;  o r  t h a t  p a r t  of any p l a n t  within the  

corpora te  l i m i t s  of t h e  c i t y .  The c i t y  may a l s o  acqui re  any and 

a l l  r e a l  e s t a t e ,  f r anch i se  o r  personal  property reasonably necessary 

o r  d e s i r a b l e  i n  connection with t h e  cons t ruc t ion  o r  opera t ion  o r  

251f~cqu i r e1 f  inc ludes  cons t ruc t ion ,  purchase, l ea s ing ,  i nhe r i t ance ,  rece iv ing  
a s  a g i f t ,  o r  obtaining v i a  condemnation proceedings pursuant t o  ~ d .  5 J  96.580 - 
t o  96.600; 96.550 ( ~ a l d w i n  1972). 

"7~ci. . 5 278.025 ( ~ a l d w i n  Supp. 1979.). 

' 28F $ 96.640 ( ~ a l d w i n  1972 ) . - 
1 2 9 ~ d .  - 5 96.590; 96.600. 



maintenance of i t s  newly. acquired e l e c t r i c  p l an t s .  Note, however, 

t h a t  t h i s  power of t he  c i t y  does not  apply t o  f a c i l i t i e s  p r i n c i p a l l y  

and pr imar i ly  used t o  generate  e l e c t r i c i t y  outs ide  the  a r ea  served 

by the  municipal i ty ,  o r  i n  a  newly acquired se rv i ce  a t e a  a l ready  

1 30 served by a u t i l i t y .  

In add i t i on  t o  powers r e l a t i n g  t o  t h e  cons t ruc t ion  of a  municipal 

e l k t r i c  p l an t ,  t he  board of d i r e c t o r s  f o r  such p l a n t  may acqui re  

f r anch i se s  and en te r  i n t o  con t r ac t s  t o  s e l l  e l e c t r i c i t y  t o  any. o the r  

municipal i ty  o r  county o r  t h e i r  i nhab i t an t s .  Although a  munic ipa l i ty ,  
. . 

opera t ing  under t he  T.V.A. Act,may no t  compete with a r u r a l  e l e c t r i c  

cooperat ive corporat ion ( h e r e i n a f t e r  RECC) o r  another 
', . . 

municipal e l e c t r i c  p l an t ,  i t  may e n t e r  i n t o  cooperat ive agreements 

with them. Such agreements may provide f o r  t he  exchange of e l e c t r i c a l  

s e rv i ce ,  t h e  cooperat ive use of t ransmission l i n e s  and o the r  f a c i l i -  

t i e s  a s  wel l  a s  t he  common use o r  exchange of other  s e rv i ces ,  o r  

f a c i l i t i e s .  131 

2. Sa le  of Publ ic  U t i l i t y  Franchise by Ci ty  

A t  l e a s t  18 months before t h e  exp i r a t ion  of any f r anch i se  acquired 

by an e l e c t r i c  producer, t h e  l e g i s l a t i v e  body of each c i t y  must provide 

f o r  t h e  s a l e  of a  new f r anch i se  t o  t h e  h ighes t  and b e s t  bidder  on 

terms t h a t  a r e  f a i r  and reasonable t o  t h e  c i t y ,  t o  t h e  purchaser 

of t he  f r anch i se  and t o  t h e  patrons of t h e  i l t i l i t y .  The terms s h a l l  

130. . 
I d .  5 5  96.010, .538, .580, .590 (Ba ldwin  1972); see Micholsvi l le  

P v. Blue Grass E l e c t r i c  Coop Corp., .514 S.W.2d 414 (Ky. App. 1974). 

I 3 l ~ y .  REY. STAT. ANN. § §  96.560, .579, .890 ( ~ a l d w i n  1972).  



specify t h e  qua l i t y ,  quan t i t y  and p r i c e  of the  serv ice .  132 I f  t h e  

o l d  f r anch i se  holder  i s  n o t  t h e  h ighes t  and ,bes t  bidder,  however, 

t h e  c i t y  i s  n o t  compelled t o  s e l l  t he  f r anch i se  t o  outs ider .  133 - 
Each person d e s i r i n g  t o  bid f o r  t h e  f r anch i se  of fe red  f o r  s a l e  

must f i r s t  depos i t  with t h e  proper o f f i c e r  of t h e  c i t y ,  cash o r  a  

c e r t i f i e d  check equal  t o  5% of t h e  f a i r  es t imated c o s t  of t h e  p l a n t  

required t o  render t h e  3s rv i cc r  Thio d e p o ~ i t  w i l l  be f o r e f e i t e d  t o  

t h e  c i t y  i f  t h e  bidder ,  upon acceptance of h i s  b id  by t h e  c i t y ,  

f a i l s  t o  pay t h e  b id  p r i c e  and t o  give a s u f f i c i e n t  bo,nd i n  a sum 

equal  t o  1/4 of t h e  f a i r  es t imated c o s t  of t he  proposed p l a n t  

within 30 days a f t e r  confirmation of t h e  sa l e .  The bond must be 

conditioned t o  be enforceable  i f  t h e  person g iv ing  it f a i l s  i n  his 

ob l iga t ion  t o  render t he  serv ice .  Reasonable t ime w i l l  be given t o  

e r e c t  and opera te  a  s u i t a b l e  p l a n t  f o r  rendering t h e  cont rac ted-  

for-service.  1 34 

Any c i t y  may a l s o  acqui re  a  f r anch i se  and contract  t o  f u r n i s h  

e l e c t r i c i t y  t o  any o the r  c i t y ,  i n  t he  same manner a s  descr ibed above. 135 

However, no municipal i ty  i n  which t h e r e  i s  an e x i s t i n g  e l e c t r i c  p l a n t  

may cons t ruc t  a s i m i l a r  f a c i l i t y  o r  ob ta in  t h e  e x i s t i n g  f a c i l i t y  i n  

any fash ion  o ther  than  by purchase. Moreover, any u t i l i t y  providing 

e l e c t r i c  ' service i n  any a r e a  annexed by the  c i ty . subsequent  t o  

1 3 2 ~ d .  - 5 96.010. 

13)see - Kentucky u t i l i t i e s  Co. v .  Bd. of c&nmrs., 2% Ky. 527., 71 S.W.2d 102h . 
(1933). ' 3 4 ~ ~ .  REV. STAT. ANN. 5 96.020 ( ~ a l d w i n  1972 1. 

135~d. - $5 96.045, .120, .130. For o the r  genera l  p rovis ions  concerning t h e  
establ ishment  and opera t ion  of municipal e l e c t r i c  p l a n t s  by c i t i e s  of t h e  f i r s t ,  
second, t h i r d  and f o u r t h  c l a s se s ,  - s e e  gene ra l ly  Id. 55 96.040 t o  96.310 (Baldwin 
1972); 96.535 (Baldwin 1972); 96.537 (Baldwin Supp. 1978); 96.538 ( ~ a l d w i n  1972); 
96.540 (Baldwin 1972) . 



I 

June 16 ,  1960, has  t h e  dominant r i g h t  t o  conf inue  t o  p rov ide  

e l e c t r 2 c  s e r v i c e  i n  t h a t  a r e a  t o  consumers then being se rved ,  
f 

and t o  any new consumers l o c a t e d  n e a r e r  t o  i t s  f a c i l i t i e s  than 

t o  t h e  f a c i l i t i e s  of any o t h e r  u t i l i t y ,  a s  a l l  such u t i l i t i e s  

, ' I  

" were l o c a t e d  p r i o r  t o  annexat ion.  
136 

3. Rates  ,of '  ~ & i c i ~ a l l ~ - o w n e d  u t i l i t i e s  

The Energy Commission, by r e g u l a t i o n ,  may r e q u i r e  t h e  appro- 

p r i a t e  a u t h o r i t i e s  annua l ly  t o  r e p o r t ,  on a  .p resc r ibed  form, d a t a  

r e l a t i n g  t o  r a t e s ,  f i n a n c e s ,  and o p e r a t i o n  of municipally-owned 

e l e c t r i c  u t i l i t i e s .  The r a t e s  charged f o r  s e r v i c e s  by municipal ly-  

owned e l e c t r i c  u t i l i t i e s  may n o t  be inc reased  u n l e s s  a  p u b l i c  hear ing  

i s  he ld  a f t e r  a  reasonab le  n o t i c e .  The r a t e s  charged f o r  s e r v l c e s  

and t h e  s i a n d a r d s  of s e r v i c e s  -maintained by municipally-owned e l e c -  

tr ic u t i l i t i e s  must be  t h e  same f o r  customers i n s i d e  and o u t s i d e  

t h e  c o r p o r a t e  l i m i t s .  
137 

136~d.  - 5 96.538 (Baldwin 1972).  To t h e  e x t e n t  t h a t  s u b s e c t i o n  (2) of 
96.010 p rov ides  t h a t  a  c i t y  does n o t  have t o  o f f e r  an e l e c t r i c  f r a n c h i s e  
f o r  s a l e  i n  an  annexed a r e a  a l r e a d y  served by an  e l e c t r i c  u t i l i t y  i n  f a v o r  
of s e r v i c e  by a  municipal  p l a n t ,  i t  was impl ied ly  repea led  by 5 9q.538. 
N i c h o l a s v i l l e ,  514 S.W.2d a t  414. 

1 3 7 ~ ~ .  REV. STAT. ANN. 55 278.046, .047 (Baldwin Supp. 1978).  There 
is some confusion i n  Kentucky a s  t o  t h e  e x a c t  j u r i s d i c t i o n  of t h e  Energy 
Commission w i t h  regard  t o  municipally-owned e l e c t r i c  u t i l i t i e s .  Case law 
i n d i c a t e s  t h a t  a11  o p e r a t i o n s  of a  c i t y  u t i l i t y  a r e  exempted from t h e  ju r -  
i s d i c t i o n  of t h e  ~ n e r ~ ~  Commission. - s e e  ~ c ~ l e l l a n  v .  L o u i s v i l l e  Water Co. , 
(Ky. 1961).  ( I n  1961, t h e r e  was no s e p a r a t e  "Energy Commission" b u t  i ts 
purview was incorpora ted  i n  t h e  then  P u b l i c  Serv ice  Commission). Moreover 
t h e  Energy Commission i t s e l f  i n d i c a t e d  t h a t '  i t  h a s  no j u r i s d i c t i o n  over  
municipally-owned e l e c t r i c  u t i l i t i e s .  Telephone conversa t ion  w i t h  Jim 
Grider  of t h e  Energy Commission ( J u l y  24, 1979). F,ootnote 137 con t 'd  on 
page 54. 



C. Rura l  E l e c t r i c  Cooperat ive  Corpora t ions  (RECCs) 

1. Genera l ly  

Three o r  more i n i d v i d u a l s ,  p a r t n e r s h i p s ,  a s s o c i a t i o n s  o r  

p r i v a t e  c o r p o r a t i o n s ,  a m a j o r i t y  o t  whom arc citizens of Ken- 

tucky, may organ ize  t o  conduct an  e l e c t r i c  g e n e r a t i o n ,  t r a n s -  

miss ion ,  d i s t r i b u t h n  o r  s e r v i c e  n o n p r o f i t  coopera t ive  corp- 

o r a t i o n  t o  f u r n i s h  energy t o  any person o r  c o r p o r a t i o n ,  by 

execu t ing ,  f i l i n g  and record ing  a r t i c l e s  of i n c o r p o r a t i o n .  

RECCs w i l l  b e  s u b j e c t  t o  t h e  j u r i s d i c t i o n  of t h e  Energy 

1 3 7 ~ o o t n o t e  137 c o n t ' d .  There is  a s t a t u t e ,  however, KY.. REV. STAT. 
ANN. 5 278.047 (Baldwin Supp. 1978) ,  which c l e a r l y  i n d i c a t e d  t h a t  a munici- 
pally-owned e l e c t r i c  u t i l i t y  must conduct a hear ing  b e f o r e  any r a t e  change 
t a k e s  p l a c e .  However, t h e r e  is  n o t  s t a t u t o r y  language which i n d i c a t e s  under 
whose a u t h o r i t y  t h i s  h e a r i n g  requirement  i s  imposed. The Energy Gommission 
h a s  never  implemented 4 278.047 and assumes i t  was i n s e r t e d  i n t o  c h a p t e r  278 
of t h e  KY. REV. STAT. ANN. by mis take.  Telephone conversa t ion  w i t h  J i m  Gri.der 
of t h e  Energy Commission ( J u l y  24, 1979) .  I n  any e v e n t ,  t h e  Energy Commission 
complete ly  d i s r e g a r d s  t h i s  s t a t u t e  ( s o  f a r ) .  And y e t ,  a n  op in ion  of Che Ken- 
tucky At to rney  General  s p e c i f i c a l l y  i n d i c a t e s  t h a t  § 278.047 a p p l i e s  t o  a l l  
municipally-owned e l e c t r i c  u t i l i t i e s ,  i n c l u d i n g  those  under T.V.A. purview. 
OP. ATT'Y GW, 78 (1977).  

Cognizant of t h e  above, t h e  municipal  SSH developer  should regard  
5 278.047 as a s t a t u t e  enac ted  bu t  n o t  implemented and proceed w i t h  c a u t i o n  
a.cr.ordingly. ' On, t h e  o t h e r  hand, i f  t h e  s t a t u t e  is j u s t  i n s e r t e d  i n  t h e  wrong 
c h a p t e r ,  then  municipals  must conduct a hear ing  i n ,  any even t .  



Commission. 
138 

RECCs a r e  operated on a nonprof i t  b a s i s  f o r  the  mutual b e n e f i t  

of . i t s  members and patrons.  No person may become a member .(or remain 

one) except a farmer, a person engaged i n  t h e  production of agr icu l -  

t u r a l  products o r  l i ves tock ,  a cooperat ive a s soc i a t ion  a s  def ined 

i n  t h e  Farm Credit A c t ,  o r  another RECC. Furthermore, no person 

o the r  than the  o r i g i n a l  i n c o r p o r a t ~ r s  may become o r  remain a member 

without  c a p i t a l  s tock,  un less ,  i n  add i t i on  t o  complying wi th  a l l  

membership r,equirements, such person uses  e l e c t r i c i t y  suppl ied by 

t h e  RECC o r  by a corporat ion t h a t  i s  a member of t h e  RECC o r  by 

another  RECC, o r  i s  a corporat ion furn ish ing  e l e c t r i c  energy. 
. . 

Additconally, n e i t h e r  t h e  incorpora tors  nor any member of any RECC 

w i l l .  be personal ly  responsible  ' f o r  any debt ,  ob l iga t ion  o r  l i a b i l i t y  

of t h e  RECC, except f o r  promissory notes  given f o r  t h e  purchase of 

common stock i n  t h e  corporat ion.  139 

HECCs may do business  with t h e i r  members and wi th  nonmembers 

t o  t h e  ex ten t  t h a t  no t  more than- 25% of i t s  t o t a l  business  i s  derived 

from .nonmembers ( t h i s  inc ludes  governmental u n i t s  ) . However, an 

RECC canpot s e l l  e l e c t r i c i t y  t o  a municipally-owned e l e c t r i c  u t i i i t y ,  

e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  un less  t he  RECC was connected t o  t h e  

138~d.  - $5 278.020, .030, .ObO, . 0 4 5  (Eialdwin Supp. 1978). For t he  purpose 
of determining whether an RECC i s  a c t u a l l y  opera t ing  on a nonprof i t  ba s i s ,  t h e  
Kentucky Department of Revenue may r e q u i r e  it  t o  f i l e  schedules and r e p o r t s  
showing t h a t  it has no f r anch i se  value over and above t h e  value of i t s  t ang ib l e  
property.  See Inter-County RECC v. Reeves, 29b Ky. L58, 171 S.W.2d 978 (19b3). - 

139KY. REV. STAT. ANN. 55 279.090, .095 (Baldwin Supp. 1978). 



municipal e l e c t r i c  u t i l i t y  on o r  before June 21, 1974. This 
. . . .  - ,. .; . . :i. . . . . ,  : ' L  . . .  ::*;,. ..; . .  . , , . . .  . . .. . . .  . . . .  . .  L . "  . . . . . . . .  

; proh ib i t i on .does  not  prevent  an RECC,.from in te rconnect ing  f o r  
. . I .  . I. ? : - ' .  < -. . . .  ... . . . . .  .>,..>l-, !'. .,. < '  '..." . I :  

i . . . . . .  . ' , . .  . - .: , . . .... 
exchanges of energy with any such municipal u t i l . i t y  which, on June . .  ..., . 

<< g,,.: ','! ..:....< 5 . ;  
. . 

' 2 .  . . .  .. . ' . .  - . , . ! . ;;; . . . .  

21, 1974, owned and operated an e l e c t r i c  genera t ing  f a c i l i t y  adequate 

t o  supply t h e  e l e c t r i c  requirements of t h e  municipa1.ity. 

Any two o r  more RECCs may e n t e r  i n t o  an agreement f u r  t h e i r  

consol ida t ion  t o  provide se rv i ce  i n  a contiguoub territury. 1 40 

Other e l e c t r i c  companies a r e  requi red  t o  s e l l  t o  RECCs i f  t h e  

RECC i s  w i l l i n g  and ab le  t o  pay t h e  same r a t e s  f o r  such energy a s  are 

pa id  by o the r  consumers i n  the  same t c r r i t o r y ,  using a, comparable 

amount of energy.. Note t h a t  t h i s  provis ion  does not  fo rb id  discrimina- 

tion based on t h e  load f a c t o r  o r  di-versity f ac to r .  141 

2. Fees f a r  A r t i c l e s  and Amendments 

For ac t ion  upon f i l i n g  and recording a r t i c l e s  of incorporat ion,  

a r t i c l e s  of consol ida t ion ,  a r t i c l e s  of d i s so lu t ion  o r  amendments t o  

t hese  a r t i c l e s ,  t h e '  RECC must pay t,o t he  Secretary of S t a t e  a sum 

no t  t o  exceed $2, and r h s t ,  a l s o  pay t o  t he  county c l e rk  a sum n o t  

t o  exceed $3. These fees w i l l  be i n .  l i e u  of a l l  recording taxes.  142 

RECCs a r e  exempt from a l l  p r o f i t  t axes ,  gross  and n e t  taxes ,  

s a l e s  taxes,  occupation taxes,  p r i v i l e g e  taxes,  income Laxes, t axes  

on e l e c t r i c  cu r r en t  consumed and from some exc ise  taxes.  1n l i e u  

lLo1d. - § §  279.120, .125, -170- 
. \ ......-... -n..;... . . .  I.., 

.... '"~d. 5 279.150.. , . . . . . . . .  . . .. . :, .._ , .  . . I' . .. . , .  : ; . (  

: (! ' 
5 .  - ... ,c; . . , . . . . %. , -' .... \ . . . . . . . . . .  

. . . . .  lL21d. § 279.200 (Bnldwin 1972). - . .  . . . . . . .  . . . . . .  < : . : '  .: 

lL31d. RECCs a r e  n o t  exqpq . . . . . .  from the exc ise  taxes levied..  under KY. :REV. - "..L... . .  . . - . L-' . . . .  . . STAT. ANN. ch.  138.  



of a l l  of these taxes,  and except f o r  f r anch i se  taxes ,  p roper ty  
. . I ' 

"taxes,'lr4 and t h e  u t i l i t i e s  gross  r e c e i p t s  t a x  f o r  schools,  Ih5 RECCs 

must pay t o  t h e  . s t a t e  t r e a s u r e r  an annual t a x  of $10. 146 
. " 

lL50p. ATTIE GEN. 50: (1974). 

'"KY. RGV. STAT. ANN. 5 279.200 (Baldwin 1972). 



V I .  LOCAL REGULATIONS 

A. Land Use 

1. Ci ty  and County 

The developer must seek permits  and whatever else may be requi red  

by t h e  zoning boards of t he  a r e a  he p l ans  t o  develop. .Not every' 

a r e a  has a zoning board o r  zoning plan. C i t i e s  and count ies  may 

zone nn a.n i.nterlm o r  permanent b a s i s  t o  promote hea l th ,  s a fe ty ,  

morals and the  p n e r a l  welfare  of the  pl.anning u n i t ,  to, ' f a c i l i t a t e  

u ~ d e r l y  and harmonious develnpment, and t o  promote and p r o t e c t  t he  

v i sua l  o r  h i s t o r i c a l  cha rac t e r ' n f  t h e  planning u n i t .  147 

. A  var iance  may be, sought by t h e  developer i f  he does no t  l i k e  

t h e  zoning requiren~ents .  However, a variance may n'ot con t r ad ic t  

zoning regula t ions .  Before any var iance  i s  granted, t h e  planning 

board of t h e  1ocal . i t j '  must f i n d .  a l l  .of t h e  following: 

( 1 )  The s p e c i f i c  conditi:ons i n  d e t a i l  which a re ,unique  t o  

t h e  app l i can t ' s  land and do n o t  e x i s t  on o the r  land i n  t h e  same zone; 

(2) The manner i n  which t h e  strict; app l i ca t ion  of the  

provis ion  of t h e  zoning r egu la t ion  would depr-ive,.thc app l i can t  o f  

a reasonable use  of t h e  land in ille nlalner equivalent t.o t.he 11ses 

pe rmi t t ed ,o the r  landowners . in  t he  same. zone; 

( 3 )  That t he  unique condi t ions  and circumstances a r e  not  t h e  

' r e s u l t  of ac t ions  of t he  appli .cant taken subsequent t o  t he ' adop t ion  

of the  zoning regula t ion ;  and, 



(4)  Reasons t h a t  t h e  v i r i a n c e  w i l l  preserve,  n o t  harm t h e  

publ ic  s a f e t y  and welfare,  and w i l l  no t  a l t e r  t h e  e s s e n t i a l  

' charac te r  of t he  neighborhood. 148 

.For t h e  variance t o  be granted,  t he re  must be a showing of 

unnecessary hardship. 1 b9 

Exceptions from requi red  approval of t he  l o c a l  planning u n i t  

a r e  any proposals  a f f e c t i n g  land use by any department, commission, 

board, au tho r i ty ,  agency o r  i n s t rumen ta l i t y  of s t a t e  government, 

and publ ic  u t i l i t i e s  ~peraking:.~under,  t he  j u r i s d i c t i o n  of t he  

Kentucky Energy commission o r  Federal  Energy .Regulatory Commission 

(FERc). However,. .upon reques t  of. . the .Planning Commission, t h e  

- pub l l c  u t i l i t y  excepted must provide t h e  Planning Commission, of 

t h e  planning u n i t  affected, . information concerning s e r v i c e  f a c i l i t i e s  

which have been loca ted  on o r  r e loca t ed  on p r i v a t e  property.  

S imi la r ly ,  adequate information concerning s , t a t e  proposals  a r e  t o  

be furnished t o  t he  planning u n i t  by t h e  r e spec t ive  sha te  depart-  

ment, conunission, o r  board. 150 

2. Area. Planning 

Although.loca1 Planning Commissions preempt any a r e a  planning, 
151 

two o r  more adjacent- .count ies ,  one-of  which has a c i t y  having a 

populat ion of more than  50,OO.O.and not  more than 200,000 inhab i t an t s ,  

lL9see - Bray v. Beyer, 292 Ky. 162, 166 S..W.Zd 567 (1942). 

RGV. STAT. ANN. § § 100.324, .361 ( ~ a l d w i n  1972 ) . 
lS1see Northern Kentucky Area Planning Commission v. Campbell County, 509 

S.W.2d ~ T ( K ~ .  1974). 



may consol ida te  t h e i r  planning opera t ions  by. t he  c r ea t ion  of an 

a r e a  Planning Commission.' Once an a r e a  planning u n i t  i s  c rea t ed  

by the c i t i e s  and count ies  a f f ec t ed ,  i t  w i l l  c o n s t i t u t e  a p o l i t i c a l  

, subdiv is ion  with t h e  power t o  sue and be sued, and the  r i g h t  t o  

levy an annual t a x .  which s h a l l  no t  exceed 5$/$100 of ' assessed  
152 

valua t ion  of property.  

The a rea  Planning Commission i s  t o  make recommendations'to 

l o c a l  l e g i s l a t i v e  bodies regarding l and  use and zoning. The 

commi33ion i 3  t o  dcvclop a magtcr plan f o r  t h c  c n t i r c  a r c a  w i t h i n .  

i t s  j u r i s d i c t i o n ,  covering both incorporated and unincorporated 

t e r r i t o r i e s .  This master plan i s  t o  inc lude  s t u d i e s  of t h e  popula- 

t i o n  and economy of t he  a r ea  and recommendations regarding f u t u r e  

153 land use. 

It i s  prohib i ted  by s t a t u t e  f o r  any developer t o  cons t ruc t  o r  

au tho r i ze  the  cons t ruc t ion  of any. publ ic  u t i l i t y ,  p r i v a t e l y  o r  
, . 

p u b l i c l y  owned, wi th in  t h e  a r e a  planning u n i t ' s  boundaries unless  

t h e  proposal  has been reviewed and recommendations a r e  made by t he  

a r e a  Planning Commission upon proper p re sen ta t ion  and hearing. 1 9-1 
. '  

I 

REV. STAT. ANN. 5 147.610 ( ~ a l d w i n  supp. ,1978). 

154 Id.  5 a7.680, Sect ion 147.710, however, has not  been a c t i v e l p  implemented - 
as i t  pe r t a in s  t o  energy u t i l i t i e s ;  energy u t i l i t i e s  a r e  not  subjec t  t o  an a rea  - 
planning u n i t ' s  approval. Telephone conversat ion with William Sawyer, .General 
Counsel, Kentucky Energy Commission. on J u l y  27. 1979. Thus, i n  e f f e c t ,  energy ' . 
u t i l i t i e s  a r e  not  under t h e  j u r i s d i c t i o n  of any l o c a l  landuse planning u n i t ,  
whether municipal, county o r  area.  



, I J Anyone aggrieveti  by t h e  Commission's r u l i n g  on t h e  above m a t t e r  

I .  may*appkal t h k  d 'ecision oi.' acti 'on t o ' t h e  C i r c u i t  Court of t h e  county 

_ .  
8' . <:ifi . .whi~h. the.-rnaJor &3Gti.&' o f '  t h e  ' land '  a f f e c t k d  by such d e c i s i o n  

.' ' ,. 5 :  ... . . " , ak.t;ion Ires .i: Such:"appeals must be t aken  'wi th in  30 days a f t e r  

n o t i c e  ofX:the' commiss'ion' s a c t i o n  has  been given.  The aggr ieved 

p a r t y  has  t o  f i l e  a s t a t e m e n t  of appea l  i n  t h e  ~ o d r t  d . e r k l s  o f f i c e ,  

; . .  I . . ,  . > . .  getting f o r t h ' t h e  grounds f o r  such adbeal ,  wi th  a c e r t i f i e d  copy 
7 .  

,., >; .  ' . ) .  

'6'f . t he  ~ommissi.on"& d e c i s i o n  a t t ached .  Any v i o l a t i n g  
. . .  . ( / .  . . . .  . . . . . . . . .  . . 

' . thk p r o h i b i t i o n  o'f const ruct ior i .  w i l l '  be f i n e d  a sum n o t  l e s s  t h a n  
. . , . _  1.56 . . . .  

::4 , , .. $106 but. 'nAt '  more than  $500. 
. . .  . , .%, <: I . .  , . ._  ' 8 , * T i , .  c .  

3. S o i l  and 'wa te r  c o n s e r v a t i o n  
. . . .  .. ,. .' , ,' ;. . ( . '.!'. . . . 1 )  

a. . S o i l  ' i d  water Conservat ion Commission 

Although t h e  S o i l  and Water Conservat ion Commission i s  a 
i . . .  . . , $  s . . ;  . . . .  . . . . 

' 

s t a t e  agency, i t s  : r e & l a t i b n s  are implemented 'by t h e  v a r i o u s  
. , . . . . .  

s o i l  and water  ' conserva t ion  d i s t r i c t s  s c a t t e r e d  throughout  
. . .  ' , ,  . , . , ' . , (  ,, , . : . I . ! . . . . _ . . . . .  

t h e  siatk.  The  omm mission's b a s i c  f u n c t i o n  i s  t o  determine 
. . . . . . .  . .,.. " .  . ' . .  ' ,.';#.. ':' , '  ' - . _ .  

t h e  a d m i n i s t r a t i v e '  and p r a c t i c a l  f e a s i b i l i t y  of' t h e  s o i l  and 
. . . .  . . . . . . -  . . . . 

. . . I ,  . _ . .  ! ' 

water '  - i o n s e r v a t i o h  d i s t r i c t s .  The Commission has  t h e  power 

t o  deny t h e  p e t i t i o n  f o r  t h e  es tab l i shment  of a d i s t r i c t .  1 57. 

155KY. REV. STAT. A .  9 147.710 (Baldwin 1972).  



b. S o i l  and Water Conservation D i s t r i c t s  

Once e s t a b l i s h e d ,  a s o i l  and water  conserva t ion  d i s t r i c t  

i3 t o  bc a body oorpora to  and p o l i t i c ;  i t s  governing body i s  

t o  be  a ~ o a l - d .  of Superv i sors .  The purpose of t h e  d i s t r i c t  i s  

t o  conserve and develop a l l  renewable n a t u r a l  r e s o u r c e s  w i t h i n  

t h e  d i s t r i c t .  To ach ieve  i t s  purpose,  t h e B o a r d  of Superv i sors  

f o r  t h e  d i s t r i c t , m a y  a c q u i r e ,  v i a  any l a w f u l  means ( i n c l u d i n g  

condemnation proceedings)  ariy p r o p e r t y  r i g h t s  o r  i n t e r e s t s  i n  

p r o p e r t y ,  and may c o n g t r u c t ,  improve and maintain structures 
. . 

necessa ry  o r  convenient f o r  t h e  performance of a u t h o r i z e d  

o p e r a t i o n s .  .The Board.may develop a comprehensive s o i l  

c o n s e r v a t i o n  p l a n  i n . o , r d e r  t o  conserve s o i l  r e s o u r c e s ,  and 

c o n t r o l  and p reven t . . e ros ion .  Land use  r e g u l a t i o n s  may be 

adopted b y . t h e  Board of Superv i sors  i n  o r d e r  t o  c o n t r o l  e r o s i o n  

and p r e v e n t  f lood ing .  However, no buch r e g u l a t i o n  may be adopted 

u n t i l  i L i s  app~~uveci  hy 90% of t h e  v o t e s  c a s t  by referendum i n  

t h e  d i s t r i c t .  I n  o rder  f o r  t h e  referendum t o  be v a l i d ,  t h e  

owners of a t  l e a s t  80% of t h e  l a n d  w i t h i n  t h e  d i $ r i c t  must 

158 " have voted.  

lS81d 5 9  262.100 t o  262.150, .200, .290, : 310, .350, .360. ( ~ a l d w i n  1972 
and s u p p 7 k 9 7 8 ) .  Referendums on adop t ion ,  amendment, supplementat ion o r  r e p e a l  of 
land-use  r e g u l a t i o n s  s h a l l  n o t  be h e l d  more o f t e n  than once i n  6 months. Id. 
5 262.410 (Baldwin 1 9 7 2 )  . 



Any-landowner within the  d i s t r i ' c t  may a t  any time f i l e  a 

pet i t i .on. 'with t h e  board asking t h a t  any o r  a l l  of t h e  land-use 

regula t ions  prescr ibed  by t h e  Board be changed o r  repealed. 

On the ' .other  hand, t he  Board may p e t i t i o n  t o  t he  C i r cu i t  Court 

t o  'compel 'observance of land-use r egu la t ions  promulgated by t h e  

Board where the  Board f i n d s  v i o l a t i o n s  of them. The Board may 

a l s o  recover c o s t s  and expenses of i t s  work t o  br ing  lands i n  

v i o l a t i o n  .of t he  regula t ions  i n t o  conformity; assess ing  i n t e r e s t  

159 a t  t h e  r a t e ' o f  5% per  arinum. 

. . I Any landowner o r  occupier may f i l e  with t h e  Board of 

" .  ~ d ~ u s t m e n t  of t he  ~ o a r h  of Supervisors ,  a p e t i t i o n  seeking a 

var iance,  claiming t h a t  t h e r e  a r e  a g r e a t  many p r a c t i c a l  

" d i f f i c u l t i e s  o r  unnecessary hardships i n  the  way of car ry ing  
. . ' 

out  t he  s t r i c t  l e t t e r  of t he  land-use regula t ions  upon h i s  land. 

Appeals from t h e  Board of Adjiistment's dec is ion  may be taken t o  

. '  t h e  C i r cu i t  Court of t h e  county within which t h e  lands of t h e  

1 60 pet.d.t,ioner' l i e .  

c.  watershed Conservancy D i s t r i c t s  

Watershed conservancy d i s t r i c t s  may be formed as sub- 
. . . .  

d i s t ; i c t s  within a s o i l  and water conservat ion d i s t r i c t .  Their  

purpose i s  t o  develop and execute p lans  and programs r e l a t i n g  t o  

any phase of t he  conservat ion of water, water usage, f lood . 

prevent ion and cont ro l ,  and t h e  con t ro l  of erosion and floodwater 

159 
Id .  55 262.410, -430. . - 

l6'1d. 58 262.490, .500, .520. A Board of Supervisors of a s o i l  and water - 
conservation d i s t r i c t '  t h a t  has adopted land-use r egu la t ions  mus tp rov ide  f o r  t he  
establ ishment  of a board of adjustment. Id .  5 262.460. 



and sediment drainage. Once formed, a watershed conservancy 

d i s t r i c t  i s  t o  c o n s t i t u t e  a p o l i t i c a l  sub-division and i s  t o  

be administered.  by a Board of U l r e c t u ~  s .  16' Thc Board may 

acquire ,by purchase o r  condemnation, t i t l e  t o  lands,  including 

easements and. flowage r i g h t s ,  ' 62 a s  a r e  necessary f o r  t h e  

purpose of t h e  d i s t r i c t .  IbJ The Board may a l s o  cons t ruc t ,  

improve, operat,e and'::maintain such s t , ructures  as.  may be n e c e s s a y  

f o r  i t s  authorized purpose. The determination of a watershed 

p r o j e c t ' s  neces s i ty  i s . t o  occur through ,Lhe p~ocedure of not ice ,  

hearing and an e l e c t i o n  on the  quest ion of such p ro j ec t .  

However, only owners of bene f i t t ed  land w i l l  be e l i g i b l e  t o  

vote .  Any bene f i t t ed  owner seeking t o  cha l l enge . the  e l e c t i o n  

must, wi th in  40 days a f t e r  publ ica t ion  of such no t i ce  of t h e  

dec is ion ,  f i l e  an ac t ion  i n  t h e  C i r cu i t  Court of t h e  county i n  

wt~lch h i s  1.ands a r e  located.  Fail.11.re t o  f i l e  within t h e  &day 

per iod  w i l l  prevent .  any subsequent chal lenge by t h e  landuwner. 1 64 

162~f  t h i s  i s  t h e  s i t u a t i o n ,  t h e  developer w i l l  have t o  acqui re  these:r ights  
from t h e  l o c a l  watershed conservancy d i s t r i c t .  

163/1 watershed conservancy d i s t r i c t  exerc is ing  condemnation power under t h i s  
s ec t ion  does not  by such condemnation, acqui re  f ee . s imp le  t i t l e ,  bu t  acqui res  
only an easement t o  make use of such land a s  may be necessary f o r  purposes of 
t he  p a r t i c u l a r  p ro j ec t .  op. ATT'Y GEN. 763 ( 1 9 6 3 ) .  

I 6 ' H .  REY. STAT. ANN. ' 5 262.745, .778 ( ~ a l d w i n  Supp. 1 9 7 8 ) .  



4. Obst ruc t ion  of County Roads 

Where a county road p a s s e s . o v e r  a dam, t h e  dm. owner must keep 

. . 
t h e  dam i n  good .order  and p l a c e  r a i l i n g s  ( a t  l e a s t  14  f e e t  from t h e  

: .  
' " pie rhead  and f l o o d g a t e s )  on both  s i d e s  of t h e  dam. A d d i t i o n a l l y ,  

every.owner of a dam, which.was b u i l t  a f t e r  191b and-which o b s t r u c t s  

". . a county road  by backing up w a t e r . o r  o the rwise ,  must, whenever it 

i s  necessa ry  f o r  t h e  s a f e  and convenient  c r o s s i n g  of t h e  road o r  

t h e  pond, c r e a t e d  by t h e  backflow, b u i l d t  and keep i n  r e p a i r  a b r i d g e  

. cjver t h e  dam o r  pond. - .Th i s .b r idge  must be a t  l e a s t  1 b  f e e t  wide 

and i n c l u d e  r a i l i n g s  on bo th  s i d e s .  165 

B. Water. Use 

1. Water Resources Author i tv  of Kentuckv 

The. Governor, t h e  S e c r e t a r y  of NREP, :the Commissioner of t h e  

Department of F i s h  and W i l d l i f e  and o t h e r s  a r e  members of a 

. , body 'of  p o l i t i c - . c a l l e d  t h e  Water Resources Author i ty  of Kentucky. 

Th is  a u t h o r i t y  d e a l s  w i . t h , t h e  development and maintenance of a n  

adequate  d r i n k i n g  wate r  supply i n  Kentucky. Among itas powers a r e  

t h e  power t o  c o n s t r u c t ,  ma in ta in ,  r e p a i r  and o p e r a t e  wa te r  r e s o u r c e  

. . , p r o j e c t s  i n  Kentucky, and t h e  power t o  a c q u i r e  i n t e r e s t s  i n  any 

land,  v i a  a n y .  l e g a l  means, incl;ding condemnation. 166 

- .  
, . . .  2 .  Water ~ i s i r i c t s  " '  

A wate r  d i s t r i c t  may be e s t a b l i s h e d  f o r  t h e  purpose o f - f u r n i s h i n g  

1 6 6 ~ d  . 5 151.330. "Water r e s o u r c e  p r o j e c t "  means any c o n s t r u c t i o n ,  
development, improvement o r  any o t h e r  a c t i v i t y  in tended t o  conserve and 
develop t h e  water r e s o u r c e s  of Kentucky. Id. 5 151.100. 



a wate r  supply t o  t h e  c i t i z e n s  of t h e  county. 167 These water 

d i s t r i c t s  have t h e  r i g h t  t o  a c q u i r e  r ights-of-way o r  l a n d  by 

purchase  and condemnation. Any two o r  more of t h e  water  d i s t r i c t s  

may j o i n  and o p e r a t e  s o u r c e s  of water  supply t o g e t h e r ,  a c t i n g  . 
j o i n t l y  under t h e  purview of one Commission. 168 However, t h i s  

Commission of j o i n t  water  d i s t r i c t s  does n o t  p o s s e s s  condemnation 

powers. 169 

3. Flood Cont ro l  and Water Usage 

Fsr t h e  purpose o f  prnt.ec.t,ine aea .Jns t  f l o o d s  and highwater ,  

c i t i e s  of a l l  c l a s s e s  a r e  a u t h o r i z e d  t o  e s t , a d l i s h  flo.od c o n t r o l  

systems. To h e l p  i.mplement t h e s e  f l o o d  c o n t r o l  systems, t h e  

Secretary .  of NREP may. e s t a b l i s h  f l o o d  c o n t r o l  d i s t r i c t s .  These 

d i s t r i c t s  w i l l  o p e r a t e  and mainta in  f l o o d  c o n t r o l  works l o c a t e d  

170 w i t h i n  t h e  c i t i e s  o r  c o u n t i e s  of t h e  d i s t r i c t .  

Each c i t y  rrlay a c q u i r e  a l l  convenient  r i g h t s  o f  way and o t h e r  

pruper ' ly by wiy l e g a l  means, i n c l u d i n g  condemnat ion, , i f  i.t becomes 

necessa ry  i n  o r d e r  t o  f u l f i l l  i t s  f l o o d  c o n t r o l  purposes .  171 

67 - 1d. 5 79.010 (Baldwin 1972).  "Sources of water  supply" f o r  purposes 
of wa te r  d i s t r i c t s '  a u t h o r i t y ,  i n c l u d e s  impounding r e s e r v o i r g  and a l l  o t h e r  
appur tenances  u s e f u l  i n  connect ion w i t h  developing and furnis,hing a supply of 
wa te r  under p r e s s u r e  i n t o  t h e  wa te r  d i s t r i b u t i o n  system. Id. 5 74.420. 

16eId. 5 5  74.090, .430, .440 (Baldwin Supp. 1978).  

iiOi(y.. REV. STAT. ANN. 5 5  104.0j0, , 4 5 0 - t o  .680 ( ~ a l d w i n  1972) .  



4. Levee, Drainage and Reclamation of Lands 

a.  Levees 

I n  count ies  of l e s s  than  200,000 people, when i t  becomes 

conducive t o  t he  publ ic  hea l th ,  convenience o r  welfare ,  o r  when 

i t  w i l l  be of publ ic  bene f i t  o r  u t i l i t y ,  t he  County Judge may 

e s t a b l i s h  and a i d  i n  t h e  cons t ruc t ion  of any levee  along a 

r i v e r  o r  watereour3e within t h e  county. or  an i t s  border. 
172 

i C b. Drainage and Reclamation Act of 1912 

' " Any '~o'utit-y Judge may, f o r  t h e  purpose of dra in ing  o r  

reclaiming low, swampy o r  overflowed land ini.the county., l oca t e ,  
. . 

e s t a b l i s h  and have constructed any levee,  d i t ch ,  d ra in land  have , 

s t ra ightened ,  widened, o r  deepened .any creek o r  non-navigable 

watercourse. The County Board of t he  Drainage Commissio'n may 

remove obs t ruc t ions  f romynatura l  d ra ins  t h a t  c o n s t i t u t e  an 

o u t l e t  f o r  any publ ic  d i t ch .  The c o s t  of any r e p a i r s ' o r  

improvements of any n a t u r a l  d ra in ,  'under t h i s  au tho r i ty ,  must 

be borne by t h e  owner of t h e  a f f e c t e d  land. Orders of t h e  

Drainage Commissfon may be appealed. 173 

c, Drainage and Reclamation Act of 1918 
174 

Any..owner a f f ec t ed  by. proposed changes, amendments and 

co r rec t ions  t o  t h e  reclamation plan of t he  county may f i l e  an 

7 3 ~ d .  - 5 )  267.020, .070, .loo, .470. 
P 

7 4 ~ d .  - 5 268.010 ( ~ a i d u i n  1972); For a f u l l  discussion,  - see  page 23, supra  
Note, however, t h a t  "drain" f o r  t h i s  Act, inc ludes  any canal ,  channel, water- 
course,  conduit ,  stream, creek, r i v e r ,  pond o r  lake.  

' 



objec t ion  t o  t he  grant ing  of t h e  proposed p lan  before t h e  da t e  

named i n  t h e  n o t i c e  of t he  proposal.  The 'objec t ion  i s  t o  be 
* 

f i l e d  t o  t h e  Fiscal Court organizing the  reclamation d i s t r i c t .  175 



V I I .  INCIDENTAL IMPACTS 
. j . .  . 

A. Compacts and Agreements 
- 

Kentucky i s  a member of var ious compacts and agreements which 

may i n d i r e c t l y  impact on t h e  SSH developer by lobbying t h e  Kentucky 

agencies who d i r e c t l y  impact on t h e  SSH developer.  

1. Breaks I n t e r s t a t e  Park Com~act 

This Compact i s  between Kentucky and Virg in ia  and was..created 

t o  develop and opera te  t h e  Breaks l n t e r s t a t e  Park. 'I'he Park i s  

loca t ed  along the  Russel Fork of t h e  Levisa Fork of t he  Big Sandy 

River. The Compact i s  administered by t h e  Breaks I n t e r s t a t e  

Park Commission. A l l  governmental agencies of Kentucky a r e  

authorized t o  cooperate with t h i s  Commission. The Commission 

may condemn land  f o r  i t s  purposes. 1 76 

2. F a l l s  of t h e  Ohio I n t e r s t a t e  Park Compact 

This Compact i s  between Kentucky and Indiana and was c rea ted  

t o  develop and opera te  an i n t e r s t a t e  park loca ted  along t h e  Ohio 

R i v e r ~ a t  t he  F a l l s  of t he  Ohio, i n  Lou i sv i l l e ,  Kentucky. Each 

p a r t i c i p a n t  s t a t e  w i l l  exe rc i se  t h e  power of eminent domain t o  

acqui re  property,  l oca t ed  wi th in  i t s  s t a t e ,  requi red  by t h e  F a l l s  

of t h e  Ohio I n t e r s t a t e  Park Commission t o  e f f e c t u a t e  t he  purposes 

of t h e  Compact. 177 

. . 
: 3. I n t e r s t a t e  Environmental Compact 

This compac:tls purpose i s  t o  a s s i s t  and p a r t i c i p a t e  i n  t h e  

1761d_ 5 148.220 (Baldwin 1972). . .  . , 
. . .  . " .  



n a t i o n a l  environmental p ro t ec t ion  programs a s  s e t  f o r t h  i n  Federal 

l e g i s l a t i o n ;  t o  promote intergovernmental cooperation f o r  mult i -  - 
s t a t e  ac t ion  r e l a t i n g  t,o environmental pro tec t ion  through i n t e r s t a t e  

agreements; and,to encourage cooperat ive and coordinated environ- 

mental p ro t ec t ion  by t h e  member s t a t e s  and the  Federal  government. 
. - 

The 11le111le~3s iila' iiitkr i l l to  agreements f o r  Cke purpoje of con t ro l l i ng  

i n t e r s t a t e  environmental po l lu t ion .  178 

4. Ohio River Valley Water San i t a t i on  Compact 

The guiding p r i n c i p l e  of t h i s  Compact i s  t h a t  pol . lut ion by 

sewage o r  i n d u s t r i a l  was te ,or ig ina t ing  i n  member s ta tes ,must  no t  

i n j u r i o u s l y  a f f e c t  t h e  var ious  uses  of t he  i n t e r s t a t e  waters.  
I 

The Compact i s  administered by t h e  Ohio River Valley Water 

San i t a t i on  Commission. To e f f e c t  t he  purpose of t h e  compact, 

a l l  member s t a t e s  agreed t o  t r e a t  sewage and i n d u s t r i a l  waste 

en t e r ing  the  Ohio Rivcr and i t s  t r i b u t a r i e s .  The member s t a t e s  

a r e :  I l l i n o i s ,  Indiana,  Kent,ucky, New Ynrk, Ohio, Pennsylvania, 

Tennessee and West Virginia .  179 

. . 
5.  Southern Growth P o l i c i e s  Agreement 

This  Agreement i s  be tween '~entucky and seve ra l  of i t s  

neighboring s t a t e s .  ' The purpose of t h e  ~ g r e e m e n t  i s  t o  provide 

f o r  improved f a c i l i t i e s  and procedures f o r  s tudy 'and ana lys is ,  

and planning of government and a c t i v i t i e s  of r eg iona l  



s i g n i f i c a n c e .  A Board is  c r e a t e d  which is t o  p r e p a r e  a s t a t e -  

ment of r e g i o n a l  o b j e c t i v e s  and i d e n t i f y  p r o j e c t s  deemed t o  be  

of r e g i o n a l  s i g n i f i c a n c e .  Two o r  more of t h e  p a r t y  s t a t e s ,  

d e s i r i n g  t o  p r e p a r e  a s i n g l e  o r  conso l ida ted  p l a n  o r  a land u s e  

p l a n , f o r  any, i n t e r s t a t e  a r e a  l y i n g  p a r t l y  w i t h i n  each s t a t e ,  
. -' 7 .  :: . 

may, b y a c t i n g  through t h e  Governors of t h e  s t a t e s ,  d e s i g n a t e  t h e  

Board a s  t h e i r  j o i n t  agency fo,r t h e  purposes  of t h e  Agreement. 
180 

Tennessee River  Basin Water. P o l l u t i o n  Cont ro l  Compact 

Th is  Compact is composed of those  s t a t e s  l o c a t e d  i n  t h e  

Tennessee and Cumberland River .  Bas ins .  The Compact's governing 
.. ' . 

Commission promotes, c o o r d i n a t e s ,  and m a i n t a i n s  p o l l u t i o n  c o n t r o l  

and water  q u a l i t y  s t a n d a r d s  i n  t h e  Tennessee River  Va l ley  a r e a .  

The Commission coopera tes  w i t h  T.V.A., c o l l e c t s  and main ta ins  

wa te r  q u a l i t y  d a t a ,  and engages i n  long-range wate r  q u a l i t y  

planning.  . T h i s  Compact, l i k e  t h e  Ohio River  Va l ley  Water Sani- 

t a t i o n  Compact, d e a l s  p r i m a r i l y  w i t h  t h e  c o n t r o l  of sewage and 

181  
i n d u s t r i a l  waste .  

7. Tennessee-Tombigbee Waterway Development Compact 
. . . ,  

,This Compact promotes t h e  development of a n a v i g a b l e  water-  

way connect ing t h e  Tennessee and t h e  Tombigbee system t o  Mobile, 

Alabama. The Compg'ct's members a r e :  Kentucky, F l o r i d a ,  and t h e  

s t a t e s  , through which t h i s  waterway w i l l  e v e n t u a l l y  flow: Alabama, 

1801d. - § 147.580 (Baldwin Supp. 1978) .  



Miss iss ippi ,  and Tennessee. The Tennessee-Tombigbee Waterway 

Devel opment Allthority administers  t h e  Compact. 
I 82 

B.. Agencies 

1. S t a t e  and National 'parks 
. . . . 

Kentucky's parks a r e  administered by t h e  Department of Parks 
, <. ...'P ':' . . '  

(hereinafter DOP), which i s  headed by a s i n g l e  Gomissioner.  
r ,  . . . . . . 

IX)P adminis te rs  a l l  r u r ~ c t i u r ~ u  of .the s take  r e l a t i n g  t o  t h e  opera t ion  
. . . . . . 

of t h e  s'tate parks,  shr ines ,  monuments, and museums, except those 
, . . .. 

, . 
a l loca t ed  t o  t he  Hi s to r i ca i  Society.. IX)P may' condeliin any land or- 

, , 

any i n t e r e s t  i n  land within a reas  of Kentucky f o r  park s i t e s .  183 

No unauthorized person may e n t e r  a  w i l d l i f e  sanctuary t o  unduly 

d i s t u r b  t h e  w i l d l i f e ;  au tho r i za t ion  i s  v i a  a  permit i s sued  by DOP. 

Violators  of t h i s  provis ion  w i l l  be f i ned  no t  l e s s  than $10 nor  

more ..than $100. Nor may anyone v i o l a t e  t he  posted r u l e s  and 

r egu la t ions  i n  t h e  parks. Vio la tors  of t h i s  provis ion w i l l  a l s o  

be f i n e d  no t  l e s s  than $10 nor more than $100, and i n  addi t ion ,  

may be imprisoned f o r  no t  l e s s  than one day nor more than t en  

days. 184 

2. Fish and Wi ld l i f e  

The Department of F ish  and Wi ld l i f e  Resources i s  a s t a t e  agency 

with eminent domain power t o  acqui re  land deemed necessary t o  

p r o t e c t  o r  conserve w i l d l i f e .  The Department i s  administered, 



and i t s  r u l e s  and regula t ions  enforced by, t h e  Fish and Wi ld l i f e  

Commission, which i s  headed by a Commissioner. He i s  obl iga ted  

t o  enforce a l l  laws and r egu la t ions  of t h e  Department. 'The 

Department may a l so ,  with t h e ~ $ ~ r o v a l  of t h e  Commissioner of 
' 

. . . . . . 

t h e  ~ x e c u t i v e  Department f o r  Finance and Administration, and the  
. . .. . 

consent of t h e  Governor, e n t e r  i n to  any agreement with t h e  United 
. . . . 

S t a t e s  Government o r  one of i t s  departments o r  agencies,  o r  with 

any indiv idua l ,  with regard t o  t h e  preservat ion,  p ro t ec t ion  and 

propagation of w i ld l i f e .  185 
. .. . . n  .. 



V I I I .  FINANCIAL CONSIDE.FUTIONS 

A. Loans and Gran t s  

1. Kentucky Development Finance Author i ty  

Th is  A u t h o r i t y  was c r e a t e d  under t h e  Ke~~Lucky Dcvelopmcnt 

Finance Act and h a s ,  a s  p a r t  of i ts  purpose,  t h e  promotion of 
. .. , 

b u s i n e s s  and economic developmer~t"opportunities i n  Kentucky. 

Among t h e  powers of t h e  Author i ty  a r e :  (1) t h e  power t o  a s s i s t  

any person o r  c o r p o r a t i o n  making a p p l i c a t i o n  t o  t h e  government 

f o r  f i n a n c i a l  a s s i s t a n c e  under aily program, which a s s i s t a n c e  

may i n c l u d e  t h e  expendi tu re  of a v a i l a b l e  funds  t o  o b t a l u  Ll~e 

a d v i c e  of e x p e r t s  i n  t h e  p r e p a r a t i o n  of a p p l i c a t i o n s  of b u s i n e s s  

and i n d u s t r y ,  when such e x p e r t s  are n o t  a v a i l a b l e  among Author i ty  

employees; and (2) t o  e s t a b l i s h  a n o n p r o f i t  mortgage i n s u r a n c e  

c o r p o r a t i o n  t o  i n s u r e  b u s i n e s s  and i n d u s t r i a l  l o a n s .  
18 6 

When i t  h a s  been determined by t h e  Author i ty  t h a t  t h e  e s t a b l i s h -  

ment of a p a r t i c u l a r  i n d u s t r i a l  p r o j e c t  accomplishes t h e  purpose 

o t  t h e  Author i ry ,  1 L  luay c o ~ l t r a c t  t o  l o a n ,  from the i n d u s t r i a l  

development f i n a n c e  Iund, a n  amount n o t  i n  excess  of 50% of t h e  

e s t i m a t e d  c o s t  of such i n d u s t r i a l  p r o j e c t .  The p r o j e c t  must concern 

a t r a c t  of l and  of n o t  less than  25 a c r e s  l o c a t e d  w i t h i n  o r  n e a r  
b 

t h e  c o r p o r a t e  l i m i t s  of a  c i t y ,  t h a t  h a s  been acqu i red  and opera ted  

by a n  incorpora ted  o r g a n i z a t i o n  whose members o r  s h a r e h o l d e r s  make 

no p r o f i t ,  and have as i t s  primary purpose t h e  encouragement and 

development of i n d u s t r i a l  and manufacturing e n t e r p r i s e s .  A s i m i l a r  

18%d. - 5 5  150.001, ,005, .020 (Baldwin Supp. 1978).  
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low i n t e r e s t  loan  o r  g r a n t  may be  acqu i red  i f  t h e  p r o j e c t  w i l l  

s e r v e  two o r  more c o u n t i e s  o r  is developed by a  c i t y ,  county,  

r i v e r p o r t  a u t h o r i t y  o r  l o c a l  development a u t h o r i t y .  187 

Before  g r a n t i n g  l o a n s  on i n d u s t r i a l  s u b d i v i s i o n  p r o j e c t s ,  

as desc r ibed  above, t h e  Author i ty  must f i r s t  determine:  (1) t h a t  
1 ,! 

t h e  l o c a l  development agency h o l d s  funds  o r  p r o p e r t y  o r  has  
. a .  . I . . 

obta ined  from o t h e r  independent and r e s p o n s i b l e  s o u r c e s ,  f i r m  
. . 

com~itiiiellLs f u r  funds  ac least  50% of t h e  es t imated  c o s t  of 

e s t a b l i s h i n g  t h e  project . ;  and (2) t h a t  t h e  sum of t h e s e  funds  

and t h e  l o a n  made by t h e  Author i ty  is  adequate  t o  a c q u i r e  c l e a r  

t i t l e  t o  t h e  l and  t o  be  used f o r  t h e  p r o j e c t .  The Author i ty  may 

a l s o  l end  money t o  any a p p l i c a n t  on a c o p a r t i c i p a t i o n  b a s i s  w i t h  

a b u s i n e s s  development c o r p o r a t i o n ,  and t o  l o c a l  development 

sgcnc ice  , 188 

2. Business  Development Corpora t ions  

A business 'development  corporat . ion is empowered t o  make 

l o a n s  t o  any person,  f i rm,  c o r p o r a t i o n ,  j o i n t - s t o c k  company, 
. . a  

a s s o c i a t i o n  o r  t r u s t ,  and t o  e s t a b l i s h  and r e g u l a t e  t h e  t e r m s  

1 8 7 ~ d .  5 150.110 (Baldwin supp. 1978).  There h a s  never  been a n  a p p l i c a -  
t i o n  to t h e  Development Finance Author i ty  f o r  , a  SSH f a c i l i t y  l o a n ;  

• consequent ly ,  t h e r e  h a s  been no de te rmina t ion  as t o  whether "manufac- 
t u r i n g "  w i l l  i n c l u d e  t h e  g e n e r a t i o n  of e l e c t r i c i t y .  The Finance Author i ty  
d i d  i n d i c a t e ,  however, t h a t  a  key f a c t o r  i n  determining e l i g i b i l i t y  f o r  a  
l o a n  is  t h e  degree  t o  which t h e  a p p l i c a n t ' s  b u s i n e s s  i s  l a b o r  i n t e n s i v e .  
I n  any e v e n t ,  t h e  SSH developer  would have t o  exhaust  normal f i n a n c i a l  
r o u t e s  ( i . e . ,  banks o r  loan  companies) b e f o r e  app ly ing  t o  t h e  Development 
Finance Author i ty .  Telephone conversa t ion  w i t h  Rodney Dempsey, A s s i s t a n t  
D i r e c t o r  of t h e    en tuck^ Development Finance Author i ty  ( J u l y  24, 1979) .  

1881d. - $ 5  154.120, . I25  t o  . I46  (Baldwin 1972).  



and c o n d i t i o n s  w i t h  r e s p e c t  t o  t h e s e  l o a n s ,  i n  o rder  t o  pro- 

mote i t s  purpose of developing t h e  economic w e l f a r e  of Kentucky. 
. .  . , 

Any 25 persons ,  t h e  m a j o r i t y  of whom a r e  Kentucky r e s i d e n t s ,  

may c r e a t e  a b u s i n e s s  development c u r p o r a t i o n .  
189 

. . 

The b u s i n e s s  development c o r p o r a t i o n  may' n o t  'approve.any ' 

. ,. . ... 

app l ica t . ion  f o r  a loan  u n l e s s  and u n t i l  t h e  person app ly ing  f o r  
, t: ' , ' .. 

t h e  l o a n  proves  h e  h a s  app l ied  f o r  t h e  l o a n  through o r d i n a r y  

banking channe l s  and was den ied  by a t  l e a s t  one bank o r  o t h e r  
. .: 

f inanc . ia l  i n s t i t u t i o n ,  I n t e r e s t  mag be charged on t h e s e  l o a n s  
. . (  " . 

qt a r a t e  of n o t  more than  t h e  h i g h e r  o f :  (1) t h e  s t a t u t o r i l y -  
r :... 

based r a t e  schedu les  ( t h e  l e g a l  i n t e r e s t  r a t e ;  f o r  t h e  most 

i n s t a n c e s  i t  is 6 % ) ;  o r ,  (2 )  2% i n  excess  of the prime r a t e  

p r e v a i l i n g  on unsecured commercial l o a n s  among t h e  m a j o r i t y  of 

t h e  New York C i t y  c l e a r i n g  house member banks on t h e  f i r s t  day 

of t h e  month i n  which t h e  loan  is made. 
190 

. . . . 

3 .  Riverpor t  Author i ty  
. . . . 

Any.one o r  more governmental ,. u r i l ~ s  . by act of t h c i r  l c g i ~ l s -  

t i v e  body may, w i t h  t h e  approva l  of t h e  Kexltucky P o r t  and River  

Development Commission, e s t a b l i s h  a  developmental  r i v e r p o r t  
. . - . .  . , . , . .  .. . 

a u t h o r i t y .  The r i v e r p o r t  a u t h o r i t y  w i l l  have. t h e  power of 
. : ,  

18'1d. 5 155.020 (Baldwin 1972) .  

5 5  155.020, .030; 360.010. Business  Development Corporat ions  a l s o  
have never  had an a p p l i c a t i o n  concerning SSH f a c i l i t i e s ,  and t h u s ,  l i k e  t h e  ' 

Development Finance Author i ty ,  have had no oppor tun i ty  t o  determine t h e  e l i g i -  
b i l i t y  of SSH deve lopers .  Furthermore,  and a l s o  l i k e  t h e  Development Finance 
A u t h o r i t y ,  t h e  degree  t o  which t h e  a p p l i c a n t ' s  b u s i n e s s  i s  l a b o r  i n t e n s i v e ,  i s  
a major f a c t o r  i n  determining e l i g i b i l i t y .  Telephone conversa t ion  w i t h  Dick 
Dickonson, D i r e c t o r  of L o u i s v i l l e  Business  Development Corporat ion ( J u l y  24, 
1979) .  



. . 
. I '  . 

condemnation t o  a i d  it i n  i t s  purpose of es tabl i sh ing ,  developing, 
. .  . 

operating o r  expanding r i v e r ' p o r t s  and t h e i r  f a c i l i t i e s ,  and water 

191 , . 
navigation. 

&. The. Kentucky Por t  and River ~ e i e l o ~ m e k t  Commission 
r :,. . ,  . . . . 

The Por t  and River Development Commission i s  t o  a i d  i n  t h e  
. . . . . . .  . 

pibmotion and dev610pm&nt' of r iver - re la ted  industry,  ag r i cu l tu re ,  
. . . . 

and conmerce i n  Kentucky. Additionally, it i s  t o  assist i n  t h e  
. . 

development kd promotion of l o c a l  p o r t  au thor i t i e s ,  and t o  
. .  * 

analyze, plk and a i d  i n  sy$tematically developing r ive r - r e l a t ed  

resources y i a  t h e  development of serv ices  and f a c i l i t i e s .  192 

I ". 

B. Taxes - 
. . 

1. Generally 
. .  . 

'  here' ;re ma& t y p i s  o f  taxes  any business is subjec t  t o ;  

t he  SSH developer i s  no exception. He w i l l  have t o  pay property 

taxes,  income .taxes, and sales takes, as well as special taxes 

f o r  deal ing i n  e l e c t r i c i t y .  
5 .  ' / I  . .  , .  

I n  ~en tuc l ry ,  taxes  a r e  t o  be h i f o r m  within c l a s ses  and 
", , ,  . 8 . .  

193 assessed ' a t  f a i r '  cash value. 

2. . ~ e a i  Es ta t e  ~ r a n s f e r  Tax'" 
. . 

3. Corporate Taxes 

a. Corporation Organization Tax . . 

Corporations i n  Kentucky a r e  . subjec t  t o  a t a x . o n ' t h e i r  

I 9 L ~ h i s  was discussed supra, a t  6 ,  sub-paragraph ( c ) .  - See KY. REV. STAT. 
ANN. 5 142.0.50 .(Baldwin Supp. 1978). 



capital stock,  payable a t  t h e  t ime of incorporat ion,  merger, 

consol ida t ion  or  amendments increas ing  t h e  number of 

au thor ized  shares .  The r a t e  imposed i s  a s  follows: 

( a )  f o r  par-value shares:  

( i )  l# / share  f o r  shares.amounting t o  o r  l e s s  than 

$2rs,u00; 

( i i )  O.Sq!/share f o r  shares  equal  t o  a t  l e a s t  $20,000 

but  l e s s  than o r  equal  t o  $200,000; 

(iii) O.?$/shar~! f o r  s h a r e s  g r ~ a t . ~ r  than $200,000; 

( b )  f o r  no par-value shares:  

(i) O.S#/share f o r  shares  amounting t o  o r  l e s s  than 

$20,000 ; 

( i i )  0.2S#/share f o r  shares  e q u a l . t o  a t  l e a s t  $20,000 

but  l e s s  than o r  equal  to' $200,000; 

( i i i )  0.2#/share f u r  shares  g r e a t e r  than $200,000. 195 

. . Upon t h e  f i l i n g  of an amendment t o  a r t i c l e s  of incorpora- 

. . . t i o n  changing t h e  number of au thor ized .shares ,  t h e  t a x  tha t .would  

be due i s  computed only on t h e  a d d i t i o n a l  number of shares .  

However, a consol idated o r  merged corporat ion does not  have 

t o  pay t h i s  organiza t ion  t a x  unless  t he re  i s  an inc rease  i n  

t h e  number of authorized shares  over t he  aggregate number of 

shares  of t he  cons t i t uen t  corpora t ions  p r i o r  t o  the  consol ida t ion  

1 . 9 5 ~ ~ .  REX. STAT. ANN. 8 136.060 (Baldwin 1972).  For genera l  procedures and 
fees  concerning formation of a  corporat ion,  see c. 271A of KY. REV. STAT. ANN. 
Note a l so ,  t h a t  a l l  u t i l i t i e s  a r e  organized a s  corpora t ions  and the re fo re  a r e  
s u b j e c t  t o  t h e  corporat ion t axes  unless  otherwise excepted. 



o r  merger. Yet, i f  an out -of -s ta te  corporat ion consol ida tes  

o r  merges with a  Kentucky corporat ion,  t he  t a x  must be paid 

on t h e  number of shares  of c a p i t a l . s t o c k  of t he  out -of -s ta te  

corporat ion.  I n  any event,  t h e  corporat ion organiza t ion  t a x  

shal l .  no t  be . l e s s .  than $10. 1 96 

b. .Corporation License Tax 

For t h e  p r i v i l e g e  of doing business  i n  t h e  s t a t e ,  every 

corporat ion organized under t h e  laws of Kentucky, every 

corpora t ion  having i t s  commercial domicile i n  Kentucky, and 

every out -c f -s ta te  corpora t ion  owning o r  l ea s ing  proper ty  

loca t ed  i n  Kentucky, must pay an ,annual  l i c e n s e  t a x  t o  t he  

s t a t e  of 70#/$1000 of c a p i t a l  employed i n  t h e  business.  197 

The ~nir~irnum'license , t a x  w i l l  bc $10. 198 

c. Corporate Income Tax . 

.- ' Every cbrporat ion rece iv ing  compensation i n  Kentucky must 

. . pay a  tax f o r  each taxable  year  a t  t h e  r a t e  of 4% of t he  f i r s t  

$25,000 taxable  n e t  income and 5.8% o'f t h e  excess. 199 I f  t h e  

: I est imated corporat ion t a x , i s  reasonably expected t o  exceed 

$5,000,. t he .  corporat ion must make a dec l a ra t ion  of est imated 

tax.  
200, 

1 9 6 ~ ~ .  REY. ST,. ANN. 5 136.060 (Baldwin 1972),  F i l i n g  f e e s  a r e  i nd ica t ed  
i n  t he  schedule ou t l i ned  i n  5 271A.630 (Baldwin 'Supp. 1978). 

1 9 7 ' ~ a p i t a l f f  i s  t:, bb computed pursuant t o  subsect ions ( 2 )  and (3 )  of 
Sect ions 136.070 and 136.071 (Baldwin, Supp. 1978). 
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Any corpora t ion  having income a l l o c a b l e  t o  r n t e r s t a t e  

business ,  s h a l l  a l l o c a t e  and apport ion i t s  n e t  income between 

intra-4 and i n t e r -  s t a t e  business.  '" Note too,  t h a t  corpora- 

' . t i o n s  may c a r r y  forward and deduct n e t  opera t ing  lo saes  f o r  t h e  

Y 
f i r s t  year  of operat ion andasubsequently,deduct it from t h e  

next  y e a r s '  n e t  .income,. However, t o  q u a l i f y  f d r  t h i s  carry-  

over, t h e  corpora t ion  must have a minimum permanent investment 

i n  r e a l '  p roper ty  i n  t he  s.ta.te, uwned o r  leased, of $100,000. 
202 

Returns must be f i l e d w i t h  t h e  Department of Revenue by 

Apr i l  15 o r  ' the 15 th  day of t h e  f o u r t h  month a f t e r  t he  c lo se  

of t h e  f i s c a l  year .  Payment i s  due a t  t h i s  time. 203 

Exempted .from the  corporation'.income t a x  a r e  RECCs. 20& 

Addit ional ly,  a munic ipa l i ty  i s  n o t  sub jec t  t o  t h i s  t a x  on 

the.income from publ ic  u t i l i t i e s  operated by it, even'though 

-the u . t k l i Q  se rv i ce  i s  furnished Lo persons o the r  than 
-. . .,.a. . * . . . .. 

205 r e s iden t s  of t h e  ci ty . ,  I . - 
d. Corporate - Property Tax 

. . .  . - ,. . 
, . - .  A , .  ' 

. ( i )  Property Tax Generally. . , . . "  . .  
.. ' . - . . 

- .  . , Property i s  assessed by the  loca l '  a s s e s s o r s  and taxed  
. . 

. . 
? - . . . a t  t h e i r  r a t e s ;  r a t e s  which  may: .and do . . vary from . lo,cali ' ty , .  

' 1  (. 

t o  l o c a l i t y .  The t a x  i s  paybble  bya t he  owier of-  t h e  , : 
property.  

. , .. i 

2 0 1 ~ d .  8141 .I20 ( 3 )  t o  ( 9 ) .  202c - 81&1.012. 

203d, $8 1L1.160, .220 ( ~ a l d w i n  1972). 

'Ohid. g 279.200. 

20L Commonwealth v. Comnonwealth ex re l .  Reeves, 292 Ky. 597, 167 S.W.Pd 
709 ( 1 9 4 r  



' ( i i )  Property i n  General- . . ,  , 

Property sub jec t  t o  t a x  f o r  purposes of t h e  SSH 

developer inc ludes  t h e  land around and under t h e  r e se rvo i r ,  

t h e  dam and i t s  appurtenant s t r u c t u r e s ,  easements, r i g h t s -  
. .. .,. 

of-way, t ransmission l i n e s  and poles ,  and t h e  machinery 

and equipment used to ' .genera te  t h e  water power. 
,. . . 

Kentucky values i t s  property a t . i t s  f a i r  cash 
.. . 

value. 206 The f a i r  cash value of a SSH f a c i l i t y  i s ,  

- .  
of course , -hard  t o  accura te ly  determine. It w i l l  

' 

be up t o  t h e  del ie loper . to  persuade l o c a l  o f f i c i a l s  t h a t  a . 

p a r t i c u l a r  va lua t ion  i s  t h e  propei  one. 

( i i i )  Corporate Property Tax i n  Kentucky 

A corporat ion pays t h e  same r a t e  of proper ty  t a x  

a s  . does t h e  ind iv idua l  i n  ~ e n t u c k y .  '07 Real proper ty  

206KY .' CONST. 5 171 ; KY . REV. STAT. ANN. 5 132.190 ( ~ a l d w i n  1972 ) . The va lue  
of property f o r  t a x  purposes i s  i t s  f a i r  cash value a s  of t h e  assessment da te ,  
and no t  what it was worth i n  t h e  p a s t  o r  might,.be worth i n  t h e  fu tu re .  A t l an t i c  
S t a t e s  Coal Corp. v. Letcher County, 246 Ky. 549, 55 S.W.2d 408 (1932). Moreover, 
t h e  f a c t  t h a t  a wi l l i ng  purchaser i s  no t  o b t a i n a b l e . a t  t he  time of assessment 
does no t  import t h a t  t h e  proper ty  has ho t axab le  value. I n  such a case, t he  n e t  
revenue t h a t  may be r e a l i z e d  from t h e  opera t ion  of . t he  property,  t h e  prospec ts  
of continued operat ion,  i t s  phys ica l  condi t ion,  and t h e  va lue  of t h e  var ious  
components of which t h e  pro pert,^ e x i s t s ,  may be considered i n  f i x i n g  t h e  value. 
Carrls Fork Coal Co. v. Perry  County Bd. of Suprs., 263 Ky. 642, 93 S.W.2d 359 
(1936) .  
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(improvements and landb) i s  taxed a t  t he  r a t e  of 31.51/ 

$100 of va lua t ion .  Machinery i s  taxed a t '  t h e  r a t e  of 

15@/100 of va lua t ion .  208 P r i v a t e l y  owned leasehold  

i n t e r e s t s ' i n  i n d u s t r i a l  bu i ld ings ,  inc luding  SSH 

f a c i l i t i e s ,  209 owned and f i n q n ~ g d  by a tax-exempt ,... ' /  

governmental u n i t  o r  s t a t u t o r y  authori ty ,  a r e  taxed a t  

- t h e  r a t e  of 1.5#/$100 valuation.210 This l a s t  r a t e  i s  

. merely an extension of , t h e ,  gencra l  exerrrption from property 

taxes .Llla.L exists f o r  a municipal.  .: , prnperty used f o r  a 

21 1 
pub l i c  , ,  

. A l l  t axable  property , s h a l l  be assessed a s  of 

21 2 
January 1 of ea,ch year.. 

20DKY. RFV. STAT. ANN. 5 132.220 (Baldwin 1972).  rhe  Kentucky Department 
of Revenue ind ica ted  t h a t  machinery, f o r  purposes of t h i s  tax, inc ludes  tu rb ines  
for: .generating e l e c t r i c i t y .  ~ e l e ~ h o n e  conyersa t iur~  . with , .  . Kenneth Gi lbe r t ,  ' 
Ass i s t an t  Director, ,  Sales  'Tax Div. (~une 8 ,  '1979). 

. .  . . .  . . 
209~elephone : conversat ion w i t h  Brad1ey~ ~ ' & c e ,  D . ,  S t a t e  Assessment and 

Inher i tance ,  Property ' 1 9  D f v . ,  Iiy . Dipt,  of Revonuo (Jlaly 73 ,  1979) , - .  . ,  

. . 
2' OKY. REV. STAT. ANN. 5 103.285 (Baldwin 1972). Where a  bui ld ing  and 

grounds were owned by t h e  c i t y ,  land l ea sed  t o  an electrica1:manufacturing 
concern, so  1 o n g . a ~  t h e  proper ty  was owned by t h e  ci ty , .would be exempt from, 
normal property taxes  a s  pub l i c  property used f o r  pub l i c  pdrpos'e's. =OP. .ATT1Y 
GEN. 144 (1964). 

. . 

212KY. REV. STAT. &N. 5 132.220 ( .~aldwi* 1972). . 



( i v )  Location of Property 

. . 
The loca t ion  of t he  proper ty  taxable  i s  important 

. . 
. becaube of t h e ,  varying r a t e s  and assessments imposed by 

t h e  d i f f e r e n t  l o c a l i t i e s  i n  which t h e  property i s  

located.  

Real and personal  proper ty  a r e  taxable  where 

Thus t h e  land,  dam and transmission 

l i n e s , a r e  a l l  taxed i n  t h e  l o c a l i t y  where they a r e  

s i t ua t ed .  The po le s ,  l i n e s  and easements f o r  t h e  l i n e s ,  

where t h e  land  on which t h e  l i n e s  a r e  l oca t ed  i s  no t  

- .  . 
a t tached  t o  t he  dam owner's land, a r e  taxed 'as personal  

proper ty  and not  a s  r e a l  property.  214 m e r e  an easement 

f o r '  t h e  l i n e s  o r  f o r  flowage r i g h t s  e x i s t s  on land 

connected. t o  t he  dam. owner's land, however, they w i l l  

! ' 

' b e  taxed as r e a l  property.  215 The s ign i f i cance  of t h i s  
. . . .i . < , . ,  . d i s t i n c t i o n  l i e s  i n  t h e  f a c t  t h a t  r e a l  and personal  

.. . 

' 216 proper ty  have d i . f fe ren t  r a t e s  of taxa t ion .  
. . 

2144ke .- Inter-County REEC v. Reeves, 294 Ky. 458, 171 s.w.2d.978 (1943); 
. . 

2 1 6 ~ e e  - gene ra l lx  KY. REV. STAT. ANN. 5 132.020 (Ehldwin Supp. 1979).  



A l l  property sub jec t  t o  t axa t ion  f o r  s t a t e  purposes 
. -. . .  

i s  a l s o  subjec t  t o  t axa t ion  i n  t h e  county,217 c i t y ,  
. . 

school  o r  o the r  taxing d i s t r i c t  i n  which it i s  located.  
. . <  . 

However, machinery used i n  manufacturing i s  exempt from 

l o c a l  taxes  f o r  a s  long as it i s  a c t u a l l y  engaged i n  
1 ' . ,o . . : .  . - :  , .. . . . . 

manufacturing.Z18' Also exempt.from t h i s  t a x  a r e  a l l  
. . 

p r i v a t e l y  owned leasehold  i n t e r e s t s  i n  i n d u s t r i a l  
' ,  . . 

bui ld ings  owned and f inanccd by a  tax-exempt governmental 
. I  

21 9 unit.. 

4. Sales  and Use Taxes 
. . , :  : : ' 

a. Sa les  Tax 
. .  . 

A s a l e s  tax i s  imposed upon a l l  r e t a i l e r s  a t  t h e  r a t e  of 
. . 

5% of the  gross  r e c e i p t s  der ived from d i r e c t  s a l e s  of t ang ib l e  . . 

persopal  proper ty  t o  an u l t ima te  consumer, i .e . ,  one who w i l l  
. . .  

make u l t ima te  use of t h e  proper ty  and no t  r e s e l l  it. 220 

217'Ihe r a t e  of county t axa t ion  of proper ty  cannot exceed $0.5'0/$110 of 
va lua t ion .  Id. 5 68.090 (Baldwin Supp: 1978). 

Y'811~anufactur ing11 inc ludes  the  generat ion of e leCtr ic i ty :  Ky. & W. Va. 
Power Co. v. Nolliday, 216 Ky. 78, 287 S.W. 212 (1926).  Machinery used i n  
manufacturing inc ludes  SSH machinery,whether a  p r i v a t e  user  of t h e  generated 
e l e c t r i c i t y  o r  a  pub l i c  u t i l i t y . .  . Reeves v. ~ o u i s v i l l e  Gas & ~ l e c t r i c  Co., 
290 Ky. 25, 160 S.W.2d 391 (1942).  See a l s o  United Shoe Machinery Corp. v. 
McCracken County, 265 S.W.2d 570 ( ~ ~ 7 9 m  

... . . . . 

219KX. REV. STAT. ANN. § 132.020 (Baldwin Supp. 1979).  

2 2 0 ~ d .  - 5 139.200 (Baldwin 1972). "Gross r e c e i p t s f '  means the  t o t a l  amount 
of the  s a l e ,  l ea se  o r  r e n t a l  p r i c e  of r e t a i l  s a l e s ,  valued i n  money, whether,, ,,.. 
received i n  money o r  otherwise. Id. 5 139.050 . (Baldwin Supp. 1978). " ~ a n ~ i b l e  
personal  property" includes e l e c t r i c i t y .  Id. § ,139.160. 



These ' taxes  are .  co l l ec t ed  by t h e  r e t a i l e r  from t h e  consumer. 

Mareover, t h e r e  is  a presimption t h a t  a l l  gross  r e c e i p t s  a r e  

taxable .  Consequently, t h e  burden of proving t h a t  a s a l e  of 
. . 

t ang ib l e  personal  proper ty  ( a  s a l e  of e l e c t r i c i t y ,  f o r ' t h e  
. . -  .- ' 

purpose of t h e  SSH developer) i s  no t  a r e t a i l  s a l e  ( i .e . ,  
. ., ... 

it i s  in s t ead  a s a l e  t o  a r e t a i l e r  who p lans  t o  s e l l  t h e  

e l e c t r i c i t y  aga in)  i s  upon t h e  person who makes the  sa l e ,  
. .  . . 

unless  .he t akes  from the  purchaser a " c e r t i f i c a t e "  t o  t he  

e f f e c t  t h a t  t h e  property i s  purchased f o r  r e sa l e .  With %hi s  

c e r t i f i c a t e  i n  hand, t he  o r i g i n a l  s e l l e r  i s  no t  l i a b l e  f o r  

t h e  tax, r a t h e r  t h e  o r i g i n a l  purchaser i s  l i a b l e  when h e  

s,ubsequently s e l l s  i t  t o  t h e  u l t ima te  consumers. 
221 

Persons engaged i n  t h e  business  of making s a l e s  a t  r e t a i l  

a r e  requi red  t o  secure' a permit from t h e  Department of R, v e n u e .  222 

b. Use Tax 

An exc ise  t a x  i s  imposed on t h e  s torage ,  u s e ' o r  othei- ' 

consumption,in Kentucky, of t ang ib l e  personal  proper ty  a t  t h e  

r a t e  of 5% of t h e  s a l e s  p r i c e  of t h e  property.  There i s  a l s o  

: imposed a 5% u s e . t a x  on t h e  i n t r a s t a t e  storage, '  use o r  o the r  

. . 
'consump'tion of any machines, machinery, t o o l s  .or o the r  equip- 

, . 

ment brought i n t o  t h e  s t a t e  f o r  use i n  construct ion,  bu i ld ing  

o r  r epa i r ing  any bui lding,  r e s e r v o i r  o r  dam, hydraul ic  o r  

221 Id. 55 139.210, b.260 (Baldwin 1972 ) .  



power p l a n t ,  t r ansmiss ion  l i n e ,  tower, excava t ion ,  g rad ing  

o r  o t h e r  improvements o r  s t r u c t u r e s .  The l e s s e e  of t h e s e  

machines '  i s  l i a b l e  f o r  t h i s  t a x .  .   ow ever , t h i s  a d d i t i o n a l  

u s e  t a x  does  n o t  apply  where those  machines are elther so ld  

w i t h i n  t h e  s t a t e  o r  where they were bought f o r  u s e  s o l e l y  

: 223. ' . - .  , . . . . a  :. . 
i n  Kentucky. 

c .  Exemptions ~ r o m  S a l e s  and Use Taxes 

The s a l e s  and use t a x  does n o t  app ly  t o  e l e c t r i c i t y  s o l d  

t o  Kentucky r e s i d e n t s  f o r  r e s i d e n t i a l  uses .  224 However, t h i s  

excep t ion  does  n o t ' a p p l y  'where charges  a r e  b i l l e d  t o  an  owner 
. ...., 

o r  o p e r a t o r  of a m u l t i - u n i t  r e s i d e n t i a l  r e n t a l  f a c i l i t y  o r  

t r a i l e r  pa rk ,  c l a s s i f i e d  a s  o t h e r  than  r e s i d e n t t a l .  Also 

exempt a r e  sales to any arm of t h e  . s t a t e  government, t o  c i t i e s ,  

c o u n t i e s  o r  s p e c i a l  d i s t r i c t s .  225 s a l e s  b~ a m u n i c i p a l i t y  a r e  

226 
n o t  exempt, and n e i t h e r  the s a l e s  nor t h e  use  t a x  i s  a p p l i e d  

t o  machinery f o r  ;r n e w  and e ~ p a n d e d  i n d u s t r y .  227 .  ina ally, a l l  

2 2 3 ~ d .  - 5 137.310 (Baldwin 1972) ,  .320 (Baldwin Supp. 1978) .  

2 2 4 ~ d .  - § 139.470 (Baldwin supp. 1979).  Detr r lu inat ion of e l i g i b i l i t y  f o r  
t h i s  exemption i s  made by t h e  Department of Revenue, 

. .  .. 

225Spec ia l  d i s t r i c t s  a r e  de f ined  i n  Sect2on 65.0Q.5 (Baldwin Supp. 1978-1. 
T h i s  exemption on ly  a p p l i e s  i f  t h e  e l e c t r i c i t y  is used s o l e l y  i n  a g o v e r n m ~ n t a l  
f u n c t i o n .  & 5 139.470. (Baldwin Supp. 1979).  

226 
See Conington v .  S t a t e  Tax Comm., 257 Ky. 84, 77 S.W.2d 386 (1969). 

2 2 7 K ~ .  REV. STAT. ANN. 5 '139.480 (Baldwin Supp. 1978) .  SSH would f a l l  i n t o  
t h i s  ca tegory  s i n c e ,  pursuan t  t o  S e c t i o n  139.170, "machinery f o r  new and expanded 
i n d u s t r y "  means machinery incorpora ted  f o r  t h e  f i r s t  t ime i n t o  p l a n t  f a c i l i t i e s  
and which does  n o t  r e p l a c e  machinery i n  such p l a n t s .  Telephone conversa t ion  w i t h  
Kenneth G i l b e r t ,  Ass. D i r . ,  S a l e s  Tax Uiv., Ky. Drpt .  of Rev. (June 8, 1979).  

Yet ,  m a t e r i a l s  and s u p p l i e s  having a u s e f u l  l i f e  of l e s s  t h a n  o year  which 
were used i n  t h e  o p e r a t i o n ,  maintenance and r e p a i r  of machinery were n o t  exempt 
from t h e  sales and use  t a x  where t h e  m a t e r i a l s  and s u p p l i e s  c o n s i s t e d  b a s i c a l l y  
of non-exempt replacement p a r t s  f o r  machinery which was no t  exempt. Mansbach 
Mete1 Co. v .  Commonwealth, 521 S.W.2d 85 (Ky. App. 1975).  



energy used i n  t h e  course  of manufacturing,  p rocess ing ,  mining, 

o r  r e f i n i n g  i s ' e x e m p t  t o  t h e  e x t e n t  t h a t  t h e  c o s t  of t h e  

energy used exceeds 3% of t h e  c o s t  of product ion.  
228 

* .  
N o t e , t h a t  i n  a d d i t i o n  t o  t h e  above exemptions, t h e  use 

t a x  does n o t  apply t o  t h o s e  i t ems  f o r  which a s a l e s  t a x  has  

a l r e a d y  been imposed. Th is  i s  t h e  c a s e  even where t h e  s a l e s  

t a x  was p a i d  t o  ano ther  s t a t e ,  where t h e  o t h e r  s t a t e  a l lows  

. . a similar c r e d i t .  Th i s  c r e d i t  i s  only good t o  t h e  e x t e n t  
. . 

t h e  t a x  p a i d  t o  t h e  o t h e r  s t a t e  e q u a l s  t h e  Kentucky tax. Any 

d i f f e r e n c e  must be made up. 229 

5. S to rage  Tax 

Persona l  p r o p e r t y  of r e s i d e n t s  o r  n o n r e s i d e n t s  s t o r e d  i n  

t h e i r  o r i g i n a l  package, shipped i n t o  t h i s  S t a t e  and p l a c e d  i n  

a p u b l i c  s t o r a g e  f a c i l i t y  f o r  t h e  purpose of shipment t o  

ano ther  d e s t i n a t i o n , ( a n d  so  d e s i g n a t e d  on t h e  o r i g i n a l  b i l l  

of l a d i n g > ,  i s  cons idered  t a  be p roper ty  i n  t r a n s i t  and 

consequent ly  i s  t axed  a t  a s p e c i a l  r a t e ,  i n  l i e u  of t h e  normal 

use  t a x  r a t e  of 5%. Such s t o r e d  p roper ty  i s  t a e d  annua l ly  

by t h e  S t a t e  a t  a r a t e  o f1 .5@/$100  of t h e  f a i r  cash  va lue  

2 30 
of such p e r s o n a l  p r o p e r t y .  

2 2 8 ~ ~ .  REV. STAT. ANN. ~ ' 1 3 9 . ~ 8 0  (Baldwin SUPP. 1978) 

2 2 9 ~ d .  - § 139.510 (Baldwin 1972 1. 



6. U t i l i t y  Taxes 231 

a. Admin is t ra t ive  Regulatory Cost  Tax 

The Department of Revenue each y e a r  a s s e s s e s  t h e  
. . . . 

u t j . l i t i c . . ;  i n  p r o p a r t i o n  t o  t h e i r  g r o s s  r e c e i p t s  de r ived  
. j  

f r u m  i n t r a s t a t e  b u s i n e s s  f o r  t h e  preceding c a l e n d a r  y e a r  
5 .  ," . ' 

a t  a r;te n ~ t  t o  exceed 1 .5  mills on i n t r a s t a t e  g r o s s  
., - ,  , .  . ' ,  . " 

r e c e i p t s .  ' 232 t a x  h e i p s  d e f r a y  t h e  c o s t  i n c u r r e d  
. . 

by t h e  Energy Commission i n  regu la t i r ig  t h e  energy u L i l i  Lies. 
. . 

The t a x  i s  c o l l e c t e d  by t h e  Kentucky Bepartment of Revenue. 

IC is Lo be i n  l i c u  of a l l  other  fees  levied by any c i t y  or  

o t h e r  p o l i t i c a l  s u b d i v i s i o n  f o r  t h e  c o n t r o l  o r  r e g u l a t i o n  of 

u t i l i t i e s .  A $50 minimum assessment  i s  a p p l i e d  t o  companies 

w i t h  revenues  of $50,000 o r  l e s s .  To a s c e r t a i n  t h e  amount 
. , . . .  . .  . . 

of t h e  assessment ,  each encrgy u t i l i t y ,  must, on o r  b e f o r e  

March 31 of each y e a r ,  f i . l e  wi th  t h e  Energy Commission 

a r e p o r t  of . i t s  g r o s s  i n t r a s t a t e  r e c e i p t s  f o r  t h e  

p reced ing  caler~dar y e a r .  2  33 

b. U t i l i t y  Gross Rece ip t s  Tax Tor Schools 
~. 

Jhergy u t i l i t i e s  a r e  l i a b l e  f o r  a  u t i l i t y  g r o s s  r e c e i p t s  
. . 

l i c e n s e  t a x  f o r  schoo ls  imposed a t  a r a t e  3f 3% of t h e  g r o s s  

.. . r e c e i p t s  d e r i v e d  from f u r n i s h i n g  e l e c t r i c i L y  wi th in  ' the  " 
, :  . . . . 

. . 
. r e s p e c t i v e  county. T h i s  .t& i's t a b u l a t e d  and payable  . . . '  - . 

monthly'. 2  3L 

. . -  . . , . - .. . . . . . .  
231~hese  t a x e s  a r e  i n  a d d i t i o n  t o  t h e  c o r p o r a t i o n  t a x e s  u n l e s s  o therwise ,  noted.  

. , 

. 2 3 2 ~ ~ .  REV. STAT. ANN. 5 278.1 30  ( ~ a l d w i n  Supp. 1978) .  ' The assessment  f o r  t h e  
f i s c a l  y e a r  1977-78 was 1.02 m i l l s .  A l l  S t a t e  Reg. Tax Rep. (CCH) 5 580-005,. 

. .  , . . 
233,. Rm. STAT. ANN. 5 278.1 30 (Baldwin S ~ P P .  1978 ) 



However, t h i s  t a x  h i l l  no t  be computed on gross  r e c e i p t s  

der ived from ' furnishing e l e c t r i c i t y  used i n  t h e  course of 

processing, mining o r  r e f in ing ,  t o  t h e  ex t en t  t h a t  t he  cos t  
" .  

of energy used exceeds 3% of t he  c o s t  of production. 
I .  

Nor w i l l  it be computed on gross  r e c e i p t s  der ived  from 
. , . . 

furn ish ing  e l e c t r i c i t y  which i s  t o  be reso ld .  Note too,  
. . 

. . 
t h a t  because t h i s  t a x  may be passed on t o  t h e  consumers 

d i r e c t l y  a s  a r a t e  increase,235 t h e  amounts pa id  a r e  not  
. . 

deduct ib le  by t h e  u t i l i t y  f o r  s t a t e  income t a x  purposes, 2  36 
. .  . 

even though t h e  u t i l i t y  i s  u l t ima te ly  l i a b l e  f o r  t he  tax .  2  37 

Upon reques t  t o  t he  F i s c a l  Court by t h e  school d i s t r i c t ,  

and a f t e r  no t i ce  and hearing, a municipal i ty  owned u t i l i t y . ,  

a s  wel l  a s  an energy u t i l i t y ,  may be d i rec ted ,  by t h e  F i s c a l  

Court, t o  pay t h e  3% tax.  238 Whether o r  no t  an RECC 

inc reases  i t s  r a t e s ,  it must pay t h i s  u t i l i t y  gross  

r e c e i p t s  tax. 2 39 

c. U t i l i t y  Property Tax . . . . 

 very energy 'u t i l i ty  must pay an annual t a x  on i t s  . 

opera t ing  property t o  t h e  s t a t e  (and t o  t he  ex t en t  such 

x 
23%ate increases  of 3% a r e  authorized pursuant t o  Sect ion 160.617 (Baldwin 

Supp. 1978). This amount, however, must be separa te ly  s t a t e d  on the  customer's 
b i l l  and so i d e n t i f i e d .  

2 3 6 ~ ~ .  ATT'E GEN. 814 (1974). 

2 3 7 ~ e e  Luckett  v. E l e c t r i c  & Water P l an t  Bd., 558 S.W. 2d 691 (Ky. 1977): , - 
238KY. REV. STAT. ' ANN. P 160.603 (Baldwin Supp. 1978). OF. A T T ' Y  G E N .  822 

(1973) .. i .. . 
. . .  . . 

2390~.  ATT'Y GEN. 507 (1974). .. . 
, . . 1:' , 



proper ty  i s  l i a b l e  t o  taxa t ion ,  s h a l l  pay a  l o c a l  t a x  as 

w e l l )  a t  the  same r a t e  a s  o the r  non-u t i l i ty  taxpayers.  

The Department.of Revenue w i l l  determine t h e  f a i r  cash 
" i L  

value of t he  opera t ing  proper ty  of a  domestic energy 

u t i l i t y  a s  a  e, The f a i r  cash value of t h e  property 
.. , 
2 9 , .. . , .  : : ! 

valued a s  a  u n i t  w i l l  the.n be apportioned t o  the  l o c a l i -  

t i e s  based on the  average of (1) the  proper ty  f a c t o r  and 

( 2 )  t h e  business  f a c t o r .  The loca t ion  of opera t ing  

property and t h e  proport:Lun whlcll l;he l ength  of lime o r  
. e 

r ou t e  operated i n  t h e  p a r t i c u l a r  taxing d i s t r i c t  bears  t o  

t h e  t o t a l  l e n g t h ' o f  l i n e s  o r  routes  operated i n  Kentucky 

w i l l  bc considered i n  t h i s  a l l oca t ion .  Thi r ty  days a f t e r  

no t i ce ,  s t a t e  taxes a r e  pa id  t o  t h e  s t a t e  t r e a s u r y  and 

1 o c a l . t a x e s  are paid  t o  l o c a l  o f f i c e r s .  240 Thus the  

u t i l i t y .  property i s  assessed  by t h e  s t a t e  bu t  taxed a t  

l o c a l  r a t e s .  This t a x  precludes any o ther  l o c a l  property 
" .  . .  

. ' 241 t a x  on u t i l i t i e s .  
< 

. d. U t i l i t y  Income Tax 

Energy. u t i l i t i e s , w i t h  t h e  exception of RECCs and 

municipal e l e c t r i c  u t i l i t i e s ,  a r e  sub jec t  t o  an income t a x  

' 242 
t o  t h e  same ex1;ent a s  o ther .corpora t ions .  

. . 
2 4 0 ~ ~ .  REV. STAT. ANN. 5 5 136.050,.110, .120, .160, .I70 ( ~ a l d w i n  1972 and 

Supp. 1978 1. 

2h1~elephune conversat ion with 13radley Niece, D i r .  S t a t e  Assessment & 
Inheritance/Prop. Tax Div., Ky. Dept. of Revenue ( J u l y  23,  1979) .  

2 4 2 ~ e e  KY. REX. STAT. ANN. 5 141.040 (Balduin Supp. 1978). See a l s o  - 
Corporate Income Tax Sect ion,  supra.  



e .  Municipal  U t i l i t i e s  

( i )  Non-T.V.A. 
. . 

Each municipal-energy u t i l i t y  must pay t o  t h e  

schoo l  d i s t r i c t  i n  which i t s  proper ty  i s  l o c a t e d  an 
1 

amount n o t  t o  exceed t h e  r a t e  determined by m u l t i p l y i n g  
., ,. , . > .  . . .*. 

t h e  book v a l u e  of t h e  p roper ty  of t h e  u t i l i t y  a s  of 

t h e  bcginniug of each y e a r ,  by t h e  c u r r e n t  t a x  r a t e  
. ,. 

l e v i e d  f o r  schoo l  purposes by t h e  schoo l  d i s t r i c t .  
. . 

, , .  

However, no payment may be  made under t h i s  p r o v i s i o n  
. . , .  :-.?.:>-.'.' 

excep t  pursuant  t o  a r e s o l u t i o n  of t h e  governing 

board of t h e  u t i l i t y ,  adopted by a unanimous v o t e  of 

t h e  members of t h e  board.  
243 

( i  i.) Municipal  ~ t ~ l l t i e s  Under T.V.A. 

Each energy u t i l i t y  s h a l l  pay f o r  each t a x  y e a r ,  

t o  t h e  s t a t e  and each t ax ing  j u r i s d i c t i o n  i n  which 

t h e  u t i l i t y  o p e r a t e s ,  a tax-equivalent  from t h e  

revenues de r ived  from i t s  e l e c t r i c  o p e r a t i o n s  f o r  

244 
t h a t  year .  

2 4 3 ~ ~ .  REV,. STAT. ANN. § 96.536 (Baldwin 1972).  Book v a l u e ,  a s  used i n  
t h i s  s e c t i o n ,  means t h e  c o s t  of t a n g i b l e  p roper ty  p l u s  a d d i t i o n s ,  e x t e n s i o n s  
and b e t t e r m e n t s ,  l e s s  reasonab le  d e p r e c i a t i o n  o r  r e t i r e m e n t  r e s e r v e s .  

I 

2 4 4 ~ d .  - § 96.820 (Baldwin Supp. 1978) . "Tax equivalent" '  means t h e  amount 
i n  l i e u  of t a x e s  computed according t o  S e c t i o n  96.820, which i s  r e q u i r e d  t o  be 
pa id  by each board t o  t h e  s t a t e  and t o  each t ax ing  j u r i s d i c t i o n  i n  which t h e  
board o p e r a t e s .  



IX. : SOURC'ES OF INFORMATION 

o t h e r  than t h e  ' NREP 'and o ther  agencies a l ready  mentioned, t h e r e  are 

two add i t i vna l  sources of in format ion  which might be he lp fu l  t o  . t h e  . SSH 

develo&f ' i n  h i s  ana lys i s  of t h e  economic, energy, labor., and other  

p e r & i c t i v e s  of Kentucky-which-will a i d  him' i n  determining t h e  need and 

.. ' . . 
poszdb i l i t y  of developing SSH i n  Kentucky. . 

A .  ~ e ~ a r t m e n t  of Commerce 

The Kentucky Department of Commerce assembles and keeps information 

r e l a t i n g  to .  n a t u r a l  resuuYces, i n d u ~ t r i a i  .si t4es, l abo r  supply, water, 

f u e l ,  power, wage r a t e s ,  t axa t ion  and assessments, This ' in format ion  

i s  avai. lable t o  any e n t e r p r i s e  which, i n  (the d i s c r e t i o n  of t h e  '~orn- 

missioner of t h e  Department, i s  " ieg i t imate ,"  and which contemplates 

l o c a t i o n  o r  opera t ion  w5thin Kentucky. The department i s  t h e  primary 

i n d u s t r i a l  &d commercial development agency of Kentucky fn mat ters  

245 r e l a t i n g  t o  t h e  p r i v a t e  s ec to r  of t h e  S ta . te ' s  economy. 

B. Department of hksrey 

The Department of Energy ( h e r e i n a f t e r  c i t e d  as DOE) i s  a research  

and development agency of Kentucky. Within DOE, t h e  Bureau of Energy 

Research i s  respons ib le  f o r  conducting and coordinat ing energy r e l a t e d  

research  and development a c i t i v i t i e s  conserving renewable energy 

resources.  The Bureau a l s o  has t h e  r e s p o n s i b i l i t y  f o r  providing 

t echn ica l  a s s i s t ance  t o  e!icourage t h e  commercial app l i ca t ion  of new 



energy t e c h n o l o g i e s  by i n d u s t r y  and o t h e r s  i n  Kentucky. The .Bureau 
. . . . . .  .. 

.+ . .  ..of ' .Production of DOE i s  r e s p o n s i b l e  f o r  energy re,source in fo rmat ion .  247 

C . Kentucky .G&ological  ,Survey.  . t , . . 

':'I. E s t a b l i s h e d  and mainta ined a t  t h e  Univers i ty .  .of Kentucky i s  a  

bureau of g e o l o g i c a l  r e s e a r c h  a n d , i n f o r m a t i o n  . .  , , known as the .Kentucky , . 

Geolog ica l  Survey. I t s ' d u t y  i s . t o  make a con t inuous  g e a l o g i c a l . s u r v e y  
. . . .  

of Kentucky. The Survey w i l l  p e r i o d i c a l l y  r e p o r t  on its f i n d i n g s ;  
, . .c. . ,  

. . .  . . . : ) ) . .  t h e s . e : r e p o r t s ,  as w e l l  as maps.and o t h e r  p u b l i c a t i o n s  a r e  a v a i l a b l e  
. . .  

., , , t o  the,  , pub l i c ,  247 ,.and may prgve u s e f u l  t o ;  a  SSN developer .  , , . . .. . .. .: : ' 

"%d. - p p  1B.090,  . I20  (Baldwin Supp . 1978 ) . 
2h7w 5 5  151.010 ,  .030 ,  .040 (Baldwin  1 9 7 2 ) .  
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