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INTRODUCTION 

This  memorandum desc r ibes  i n  d e t a i l  t h e  l e g a l  and i n s t i t u t i o n a l  o b s t a c l e s  

t o  t h e  development of small  s c a l e  h y d r o e l e ~ t r i c ~ e n e r g y  a t  t h e  s t a t e  l e v e l .  It 

i s  designed t o  a i d  t h e  developer i n  t h e  de te rmina t ion  of which permi ts ,  l i c e n s e s  

and laws of t h e  s t a t e  must be secured o r  complied wi th  f o r  t h e  development of 

a  p r o j e c t .  However, t h e  developer should be  aware t h a t  t h e  s t a t e  r egu la to ry  

system does no t  comprise t h e  un iverse  of h y d r o e l e c t r i c  r egu la t i on .  The f e d e r a l  

government a l s o  e x e r c i s e s  extenqive r egu la to ry  a u t h o r i t y  i n  t h e  a r ea .  

This  d u a l  r egu la to ry  system i s  a  func t ion  of t h e  f e d e r a l i s t  n a t u r e  of our 

government. Federalism permi ts  both t h e  f e d e r a l  government and t h e  s t a t e  

government t o  r e g u l a t e  and l i c e n s e  c e r t a i n  a spec t s  of a  deve loper ' s  p r o j e c t .  

P r i n c i p l e s  of federa l i sm o f t e n  support  a  f i nd ing  t h a t  t he  f e d e r a l  r egu la t i on  

i n  ques t i on  w i l l  be  supe r io r  t o  comparable s t a t e  r egu la t i on .  This  s u p e r i o r i t y  

of f e d e r a l  law can d i v e s t  t h e  s t a t e  of anyLregulatory a u t h o r i t y  i n  a  given a r ea .  

Typ ica l ly ,  t h e  developer ,  wi th  t h i s  gene ra l  p r i n c i p l e  i n  mind, is  compelled t o  

wonder why he  must be concerned wi th  t h e  s t a t e  system a t  a l l .  The fol lowing 

d i s c u s s i o n  w i l l  examine t h e  a r e a  of f e d e r a l - s t a t e  r e l a t i o n s h i p s  wi th  t h e  aim 

of c r e a t i n g  a  more o rde r ly  understanding of t h e  vaga r i e s  of t h e  system. 
/ 

Thus, t h e  remainder of t h i s  i n t roduc to ry  s e c t i o n  w i l l  examine t h e  d u a l  

r e g u l a t o r y  system from t h e  s tandpoin t  of t h e  app rop r i a t e  l e g a l  d o c t r i n e ,  t h e  

d 

law of pre-emption, a p p l i c a t i o n  of t h e  law t o  t h e ' c a s e  of h y d r o e l e c t r i c  devel- 

opment and w i l l  conclude wi th  an i nqu i ry  i n t o  t h e  p r a c t i c a l  use of t h e  d o c t r i n e  

by t h e  Fede ra l  Energy Regulatory Commission. (Here inaf te r  t h e  FERC). 



a  
A. The Law of Pre-emption 

A s  a l luded t o  above, pre-emption i s  t h e  term t h a t  d e s c r i b e s ,  i n  a 

f e d e r a l i s t  system, t h e  a b i l i t y  of t h e  law of one sovereign t o  t ake  

precedence over t h e  law of a  l e s s e r  sovereign.  S p e c i f i c a l l y ,  i t  is  t h e  

supremacy of t h e  f e d e r a l  law t o  t h e  s t a t e  law. 

The d o c t r i n e , o f  pre-emption is  der ived  from t h e  U.S. CONST. a r t .  V I ,  

c l .  2 ,  which s t a t e s :  " . . . [ t ] h i s  Cons t i t u t i on ,  and t h e  Laws of t h e  United 

S t a t e s  . . . and a l l  ~ r e a t i e s  . . . s h a l l  be t h e  supreme Law of t h e  Land; 

. . . any ~ h i n ~  i n  t h e  C o n s t i t u t i o n  o r ,  laws of any S t a t e  t o  t he  Contrary.  

notwithstanding.  'I This  c l a u s e  is' t h e  b a s i s  of f e d e r a l  supremacy. On 

i ts  f a c e ,  t he  supremacy c l a u s e  pu rpo r t s  t o  d i v e s t  t h e  s t a t e s  of a u t h o r i t y .  

However, t h e  p r i n c i p l e s  of f ede ra l i sm  d o ' n o t '  support  such a  reading.  The 

f e d e r a l  government is  a.government of de lega ted  authori ty ' .  I ts law$ can 

be supreme only w i th in  t h e  scope of i t s  de l ega t ion .  b  

Thus, before  t h e  d o c t r i n e  of pre-emption can be  invoked, t h e  f e d e r a l  

measure i n  ques t ion  must be  w i th in  'an a r e a  of t h e  a u t h o r i t y  de lega ted  t o  

t h e  f e d e r a l  government. I n  o the r  words, t h e  f e d e r a l  a c t i o n  must have t h e  

c a p a b i l i t y  t o  pre-empt t h e  s t a t e  a c t i o n .  It is  i m p l i c i t  i n  t h e  abo9e s t a t e -  

ment t h a t  t h e r e  a r e  c e r t a i n  a r e a s  of r e g u l a t i o n  i n  which t h e  f e d e r a l  govern- 

ment d o e s , n o t  have a .pre-emptive c a p a b i l i t y .  Where pre-emptive c a p a b i l i t y  

See gene ra l l y  Gunther, C o n s t i t u t i o n a l  Law ch. 5 5 2  (9 th  Ed. 1975)'; T r ibe ,  
American C o n s t i t u t i o n a l  Law 5 6-23 e t  seq. (1978); and Engdahl, ConstLtu- 
t i o n a l  Power ch.  12 ' (1974) .  

b  
See M c C u l l o c h , ~ .  Maryland, 17 U.S. (4 Wheat) 316, 405 (1819), "...government of - 
t h e  Union though l i m i t e d  i n  i t s  power . i s  supreme wi th in  i t s  sphere  of ac t i on . "  
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is  lacking,  t h e  s t a t e  law w i l l  c o n t r o l .  
C 

Once pre-emptive c a p a b i l i t y  is  determined t o  e x i s t ,  f u r t h e r  i nqu i ry  must 

be made t o  a s c e r t a i n  whether pre-emption e x i s t s .  Whether a  p a r t i c u l a r  s t a t e  

measure is  a c t u a l l y  pre-empted by a  f e d e r a l  measure depends upon. t h e  

judicial ly-determined Congressional  i n t e n t  .d A t  t h i s  p o i n t ,  t h e  d i f f i c u l t y  

becomes one of how t o  determine t h e  i n t e n t  of Congress. ;. . , 

. The U.S..Supreme Court has ,  on a  case  by case  b a s i s ,  a r t i c u l a t e d - f a c t o r s  

which it dec l a re s  t o  be i n d i c a t i v e  of the.  Congressional i n t e n t  t o  p r e - a p t .  

A t  times t h e  Court has  examined t h e  f e d e r a l  s t a t u t e s  t o  s e e  i f  the; dga l  k i t h  ' 

t he  matter  exhaus t ive ly .  From exhaus t ive  f e d e r a l  r egu la t ion  t h e  Court i n f e r s  

e  an  i n t e n t  of no state r e g u l a t i o n .  Where t h e  Court can i n f e r  a  need f o r  

n a t i o n a l  uniform s t anda rds ,  pre-emption w i l l  :be app ropr i a t e .  The Court has  

a l s o  found pre-emption proper  where t h e r e  a r e  cont rad ic tory  f e d e r a l  and s t a t e  

C 

See, e .g . ,  Regents v. C a r r o l l ,  338 U.S. 586 (1950); where t h e  Court held t h a t  - 
t he  F.C.C. could, pursuant  t o  t h e  f e d e r a l  power of r egu la t ing  i n t e r s t a t e  
commerce, g ran t  o r  deny o r  cond i t i on  t h e  g ran t  of a  r a d i o  broadcast ing l i c e n s e .  
Here, phes l i c e n s e  cond i t i on  r equ i r ed  t h e  u n i l a t e r a l  d i saf f i rmance  of a  
con t r ac t  wi th  a t h i r d  p a r t y .  Such a  condi t ion  v i o l a t e d  s t a t e  law which pro- 
h i b i t e d  unilateral disaffirmance..  The Court held t h a t  whi le  t h e  f e d e r a l  govern- 
ment has p r e e m p t i v e  c a p a b i l i t y  i n  - t h e  a r e a  of i n t e r s t a t e  commerce, i t  had 
no such p r i v i l e g e  i n  t h e  a r e a  of s t a t e  con t r ac t  law. Hence, s t a t e  con t r ac t  law 
was supreme. 

P 
d 

See, e.g. ,  Ci ty  of Burbank v .  Lockheed A$r Terminal Inc. ,  411 U.S. 624 (1973). - 

e 
E.g., Brotherhood of Rai l road  Trainmen v. Jacksonvi l le  Terminal Co., 394 U.S. 
369 (1969). 

f  
E.g., Campbell v. Hussey, 368 'u . s .  297, 301 (1961); s t a t i n g  "we do no t  have 
t h e  quest ion of whether [ s t a t e ]  -law c o n f l i c t s  with f e d e r a l  law. Rather we 
have the  ques t ion  of pre-eqpt ion . . . [Here] complementary s t a t e  r e g u l a t i o n  
i s ' a s  f a t a l  a s  s t a t e  r e g u l a t i o n  which c o n f l i c t s  wi th  the  f e d e r a l  scheme." C f .  
Flo r ida  Lime and Avocado Growers Inc .  v.  Paul ,  373 U .  S. 132 (1963)' f i nd ing  pre-  
emption inappropr i a t e . , a s  f e d e r a l  l a w  was concerned wi th  minimum standard r a t h e r  
than uniform s tandard .  



requi rements  making compliance wi th  both impossible .  g  

Thus, given a  f i n d i n g  of t h e  pre-emptive c a p a b i l i t y  of t h e  f e d e r a l  law 

and a  f i n d i n g , t h a t  an app rop r i a t e  b a s i s  e x i s t s  t o  i n f e r  t h a t  t h e  Congressional  

i n t e n t  was pre-emption, f e d e r a l  law w i l l  be supe r io r  t o  s t a t e  law. 

The fo l lowing  s e c t i o n  w i l l  examine t h e  a p p l i c a t i o n  of t h e s e  p r i n c i p l e s  

by t h e  Court t o  t h e  c a s e  of hyd roe l ec t r i c  development, 

B. Pre-emption and Hydroe lec t r ic  Development 

1. The Federa l  Power Act . " 

. In the area of hyd roe l ec t r i c  development t h e  Federa l  Power Act enjoys 

pre-emptive c a p a b i l i t y .  This  pre-emptive c a p a b i l i t y  is  based upon t h e  Federal  

commerce  lau use.^ That c l a u s e  g ives  t q  t h e  Congress t h e  power " to  r e g u l a t e  

commerce . . . among t h e  s e v e r a l   states.^^ Federa l  j u r i s d i c t i o n  t o  r e g u l a t e  

commerce has  been he ld  t o  inc lude  t h e  r e g u l a t i o n  of navigable  waterways.' Thus, 

f e d e r a l  r e g u l a t i o n  of navigable  waterways may preclude s t a t e  r e g u l a t i o n .  However, 

t h e  r e g u l a t i o n  of p rope r ty  r i g h t s  is not  a  f e d e r a l  power and i n  t h a t  a r e a  t h e  

f e d e r a l  law does no t  have a  pre-einptive c a p a b i l i t y .  S t a t e  proper ty  law w i l l  

govern t h e  r u l e s  p e r t a i n i n g  t o  water r i g h t s .  
k  

The U.S. Supreme Court has  a l s o  addressed t h e  i s s u e  of whether t h e  

Fede ra l  Power A c t  a c t u a l l y  pre-empts s t a t e  l i c e n s i n g  a u t h o r i t y .  The Court held 

g  
See Gibbons v.  Ogden, 22 U.S. (9 Wheat) 1 (1824). 

h  
U.S. CONST. a r t .  I, $ 8,  c l .  3. 

i 
Id .  - 

J 

Gibbons v .  Odgen, 22 U. S. (9 Wheat) 1, 84 (1824), ". . . a l l  America understands and 
has  uniformly understood t h e  word 'commerce' t o  comprehend naviga t ion ."  

k  
F i r s t  Iowa Hydroe l ec t r i c  Coop. v .  F'.P.C., 3'28 U.S. 152, 171-176 (1946). Compare 
Regents v. C a r r o l l ,  338 U.S. 586 (1950). 



t h a t  an  a p p l i c a n t  need n o t  comply w i t h  s t a t e  permit  r equ i rements  t o  s e c u r e  a . 

f e d e r a l  l i c e n s e . '  F u r t h e r ,  t h e  Court found t h a t  t h e  i n t e n t  of Congress was t o  

. secure  enactment of a  complete scheme of n a t i o n a l  r e g u l a t i o n  which would 

m promote t h e  comprehensive development of t h e  wa te r  r e s o u r c e s  of t h e  Nation.  

Given t h a t  f i n d i n g  of i n t e n t ,  t h e  s e c t i o n  of t h e  F e d e r a l  Power Act which r e q u i r e s  

n  each a p p l i c a n t  t o  submit s a t i s f a c t o r y  evidence of compliance w i t h  s tate law 

was i n t e r p r e t e d  t o  on ly  r e q u i r e  t h e  F e d e r a l  Energy Regulatory  Commission t o  

cons ider  s t a t e  laws when g r a n t i n g  a  f e d e r a l  l i c e n s e ,  . b u t  n o t  t o  r e q u i r e  an  . . 
0 

a p p l i c a n t  t o  comply w i t h  s t a t e  law. Thus, pre-emption of s t a t e  l i c e n s i n g  by 

f e d e r a l  l i c e n s i n g  is  a p p r o p r i a t e ,  g iven t h e  Congress ional  c a l l  f o r  a "complete 

scheme" evidencing exhaus t ive  and uniform r e g u l a t i o n .  

However, t h e  FERC may by r e g u l a t i o n  r e q u i r e  evidence of t h e  a p p l i c a n t ' s  , 

compliance w i t h  any of t h e  requirements  of a s t a t e  permit  t h a t  . t h e  Commission, . 

. . c o n s i d e r s  necessa ry .  Hence, t h e  Commission h a s  t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  . . 

r e q u i r e  compliance w i t h  s t a t e .  permit  requirements .  P  

. . 

1 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C.., 3,28 U.S. 152 (1946).  

m 
Id .  a t  180. - 

n 
16 U.S.C. § 802(b) (1976). 

0 
F i r s t  Iowa H y d r o e l e c t r i c  Coop. v .  F.P.C., 328 U.S. 152, 177-178 (1946).  

P  
I d .  See F.P.C. v .  Oregon, 349 U.S. 435, 445 (1955). The S t a t e  chal lenged t h e  - -  
adequacy of l i c e n s e  p rov i s ions .approved  by t h e  Commission f o r  t h e  c o n s e r v a t i o n  
of anadromous f i s h .  The Court  held  t h a t  t h e  Commission a c t e d  w i t h i n  i t s  power 
and d i s c r e t i o n  by g r a n t i n g  t h e  l i c e n s e  and t h a t  t h e  s t a t e  could  n o t  impair  t h e  
l i c e n s e  by r e q u i r i n g  t h e  s t a t e ' s  a d d i t i o n a l  permiss ion o r  more s t r i n g e n t  
requirements .  



2. The Publ ic  U t i l i t y  Regulatory  P o l i c i e s  Act of 1978 

I n t o  t h e  a l r e a d y  complicated d u a l  system of h y d r o e l e c t r i c  power r e g u l a t i o n ,  

Congress has  i n j e c t e d  a  s u r p r i s i n g l y  p r o g r e s s i v e  p i e c e  of l e g i s l a t i o n :  The 

P u b l i c  U t i l i t y  Regulatory  P o l i c i e s  Act of 1978 ( h e r e i n a f t e r  c i t e d  a s  PURPA), 

s igned  i n t o  law by P r e s i d e n t  C a r t e r  on November 9 ,  1978, a s  p a r t  of t h e  5- 

bi l .1  Nati.ona1 Energy ~ c t . ~  The e v e n t u a l  impact of PURPA, whose implementing 

L' 
r ~ g u l a t i o n s  a r e  bcing d r a f t c d  as of this m - i t i n g ,  is Lac ILUIII c e r t a i n .  

However, a  few broad conc lus ions  regard ing  s t a t e  and f e d e r a l  j u r i s d i c t i o n  can 

be made based on t h e  l e g i s l a t i o n ,  i t s e l f ,  and t h e  C n n f e r ~ n r ~  Managers Raport . . . . .  

which accompanied i t .  
. . .. 

The t r a d i t i o n a l  r e g u l a t o r y  scheme of t h i n g s  h a s  been t h a t  a  person s e l l i n g  

e l e c t r i c  energy f o r  u l t i m a t e  d i s t r i b u t i o n  t o  t h e  p u b l i c  would be  considered 

a n  e l e c t r i c  u t i l i t y  and s u b j e c t  t o  f e d e r a l  j u r i s d i c t i o n  i f  t h e  e l e c t r i c i t y  i s  

s o l d  f o r  r e s a l e  o r  i n  i n t e r s t a t e  commerce, and s t a t e  j u r i s d i c t i o n  i f  it i.s so ld  
. . 

S 
i n t r a s t a t e  d i r e c t l y  t o  t.he consumer. A s  expla ined above, t h i s  system r e s u l t s  

t 
from t h e  Fcdera l  Power Act ,  t h e  Comn~erce Clause  and t h c  d o c t r i n e  of p r e - m p t i o n .  

. . . . 

q ~ h e  o t h e r  f o u r  p i e c e s  of l e g i s l a t i o n  comprising t h e  Natinnal R n ~ r e y  A r t  are' 
Nat iona l  Energy Conservat ion P o l i c y  Act;  Energy Tax Act of 1978; Powerplant 
and I n d u s t r i a l  Fue l  U s e  A c t  of 1978; and N a t u r a l  Gas P o l i c y  Act of 1978. 

r 
Rules  implementing t h e  l e g i s l a t i o n  h e r e i n  under d i s c u s s i o n  a r e  t o  be  i s s u e d  by 

FERC by November 8 ,  1979, t o  be implemented by s t a t e  r e g u l a t o r y  a u t h o r i t i e s ' a n d  
nonregu la ted  u t i l i t i e s  by November 8 ,  1980. 

76 U.S.C. § 824 (1975),  S e c t i o n  201 of t h e  F e d e r a l  Power Act. 
. . 

of t h e  bases  f o r  Commerce Clause  invoca t ion  is  t h e  f a c t  . t h a t  a u t i l i t y  , . , 

s e l l i n g  t o  another  u t i l i t y  f o r  e v e n t u a l  r e s a l e  is  i n t e r c o n n e c t i n g  t o  an i n t e r -  . 

s t a t e  t r ansmiss ion  g r i d  and w i l l  " a f f e c t "  i n t e r s t a t e  commerce even i f  both  t h e  . 

s e l l i n g  and purchasing u t i l i t i e s  a r e  l o c a t e d  w i t h i n  t h e  same s t a t e .  See F.P.C. -- 
v.  Union E l e c t r i c  Co., 381 U.S. 90, =. den ied ,  381 U.S. 956 (1965).  
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PURPA seeks  t o  t u r n  t h i s  system upside down i n  o rde r  t o  f u r t h e r  t h e  

Congressional i n t e n t  t o  encourage the  development o f  smal l  power production 

u f a c i l i t i e s ,  such a s  smal l  s c a l e  hydroe lec t r i c  p l a n t s .  

One a spec t  of t h i s  reorder ing  is  t h a t  a  h y d r o e l e c t r i c  p l a n t  which meets 

t h e  q u a l i f i c a t i o n s  s e t  ou t  i n  5 201 of PURPA, &, becomes a  "qual i fy ing  

f a c i l i t y "  ( h e r e i n a f t e r  c i t e d  a s  QF), could have i t s  r a t e s  determined by a  

s t a t e  p u b l i c  u t i l i t y  commission, i n  s p i t e  of t h e  f a c t  t h a t  i ts  s a l e s  e n t e r  

t h e  i n t e r s t a t e  g r i d  and a r e  intended f o r  r e s a l e .  Although FERC w i l l  r e t a i n  

some j u r i s d i c t i o n  by s e t t i n g  out  t he  rate-making s t anda rds  which the  s t a t e  

commissions w i l l  be  r equ i r ed  t o  fol low,  t h e  day-to-day admin i s t r a t i on  of t he  

wholesale rate-making involved w i l l  f a l l  t o  t h e  s t a t e s  f o r  t h e  f i r s t  time. 

This  cont ravent ion  of t r a d i t i o n a l  j u r i s d i c t i o n  is .  f u r t h e r  extended by .a 

i n  PURPA which g ives  FERC t h e  d i s c r e t i o n  t o  exempt QF1s from sub- 

v  
s t a n t i a l  po r t ions  of now-existing s t a t e  and f e d e r a l  law. This  exemption 

a u t h o r i t y  is premised on t h e  Act 's  purpose of removing obs t ac l e s  t o  t h e  develop- 

ment of smal l  power product ion f a c i l i t i e s .  The exemption from c e r t a i n  provis ions  

of f e d e r a l  law, such a s  p a r t s  of the  Federa l  Power Act and t h e  Publ ic  U t i l i t y  

Holding Company Act, s e rves  t h e  Congressional goa l  of removing t h e  ex tens ive  

s c r u t i n y  of o r g a n i z a t i o n a l  and f i n a n c i a l  d e t a i l s  which accompanies governmental 

regulation of power companies and .ac'ts 5 s  a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  a l t e r n a t i v e  

u  
The scope of PURPA encompasses much more than t h e  p r i n c i p l e s  d iscussed  i n  t h i s  

i n t roduc t ion .  Even t h e  T i t l e  I1 sec t ions .  which provide  t h e  j u r i s d i c t i o n a l  
a u t h o r i t i e s  d i scussed  h e r e i n  apply t o  f a c i l i t i e s  o t h e r  than hydro;-, cogenerators .  
For a  complete d i scuss ion  of PURPA1s e f f e c t s  on small  s c a l e  hydroe lec t r i c  develop- 
ment s e e  FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL 
SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES, Energy Law 
I n s t i t h t e  (second d r a f t )  (1979). 

v 5 210 Ce) ( . l)  of PURPA. 



- v i i i  - 

W 
energy development. The exemption from s t a t e  law, however, meets an a d d i t i o n a l  

concern. Without i t ,  t h e  s t a t e s  might have an argument t o  t h e  e f f e c t  t h a t  

t h e  f i e l d  of wholesale  r a t e  r e g u l a t i o n  has  no longer  been pre-empted and they 

a r e  t h e r e f o r e  f r e e  t o  s t e p  i n t o  t h e  vo id  c r ea t ed  by t h e  removal of exhaus t ive  
. , 

f e d e r a l  involvement. Because t h i s  would have t h e  e f f e c t  of sub j ec t ing  QF's 

t o  p r e c i s e l y  t he  kind of u t i l i t y - t y p e  r e g u l a t i o n  Congress sought t o ' a v o i d ,  t h i s  

i d e a  of pre-emption by exemption was . y t i l i z e d .  
. . 

Although p rov i s ions  exempting QF's from c e r t a i n  s t a t e  and f e d e r a l  r e g u l a t i o n s  

w i l l  on ly  be  implemented i f  FERC "determines such exemption is  necessary t o  encour- 

age  . . . small  power pruduction,"x a  r e c e n t  FERC S t a f f  paper on t h i s  s e c t i o n  

s t a t e s :  "It is  c l e a r  from t h e  Conference Report t ha t congres s  intended t h e  

Commission t o  make l i b e r a l  u se  pf i t s  exemption au thor i ty . "Y 

3 .  Fede ra l  Clean Water Act 

A c u r r e n t  exanple of t h i s  type of coo rd ina t ion  between f e d e r a l  pre-emptive 

a u t h o r i t y  and day-to-day admin i s t r a t i on  by t h e  s t a t e s  is  found i n  t h e  a r e a  of 

water  q u a l i t y .  Under t h e  Federa l  Clean Water Act,  a u t h o r i t y  has  been conferred 

upon app rop r i a t e  s t a t e  agenc ies  t o  monitor and ~ n f n r r ~  var in l l s  aspects of 

water  q u a l i t y .  C e r t a i n  s t a t e  agenc ies  have a l s o  been designated t o  i s s u e  5 401 

W " .  . . t h e  examinations of t h e  l e v e l  of rates which should apply t o  t he  purchase by 
t h e  u t i l i t y  of t h e  . . . small  power producer ' s  power should no t  be burdened . 
by t h e  same examination a s  a r e  u t i l i t y  r a t e  a p p l i c a t i o n s ,  but  r a t h e r  i n  a  less 
burdensome manner. The es tab l i shment  of u t i l i t y  type  r e g u l a t i o n s  over  them would 
a c t  a s  a  s i g n i f i c a n t  d i s i n c e n t i v e  t o  f i r m s  i n t e r e s t e d  i n  . . . small  power product ion."  
Conference Manager's Report,  accompanying 5 210 of PURPA. 

X§ 210 (d) (1) of PURPA. 

Y~~~~ PAPER DISCUSSING. COMMISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING 
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI- 
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT oF'1918, 
page 7  ; Docket No. RM79-55, Federa l  Energy Regulatory Commission, June 26, 1979. 



water  q u a l i t y  c e r t i f i c a t e s  and § 402 "po in t  source" pe rmi t s .  A s  i n  what is  

expected t o  be t h e  c a s e  w i t h  e l e c t r i c  u t i l i t y  r e g u l a t i o n  under PURPA, i n  t h e  

a r e a  of water  q u a l i t y ,  t h e r e  is  no d i s p u t e  a s  t o  which s o v e r e i g n ' s  law a p p l i e s ;  

t h e  f e d e r a l  law a p p l i e s  and i s  admin i s te red  by a s t a t e  agency. The f e d e r a l  

law e s t a b l i s h e s  a  minimum s tandard  f o r  t h e  s t a t e s  t o  implement. C o n s i s t e n t  

z 
w i t h  t h e  law of pre-emption, a  s t a t e  may r e q u i r e  a  h igher  s t a n d a r d ,  i . e . ,  

a  s t andard  which goes even f u r t h e r  i n  c a r r y i n g  o u t  t h e  i n t e n t  of Congress.  

C .  The P r a c t i c a l  Use of Pre-emption, , 

The above d i s c u s s i o n  h a s  d e t a i l e d  t h e  l e g a l  use  of t h e  pre-emption d o c t r i n e .  

The purpose of t h i s  s e c t i o n  is t o  d e s c r i b e  t h e  d o c t r i n e  i n  p r a c t i c e .  

The FERC p r e f e r s  t h a t  a developer  comply w i t h  a p p r o p r i a t e  s t a t e  p e r m i t s  b e f o r e  

app ly ing  t o  i t  f o r  a  l i c e n s e .  The p r e f e r e n c e  i s  grounded i n  two r a t i o n a l e s .  

F i r s t ,  t h e  FERC i s  aware of t h e . f e d e r a 1 - s t a t e  r e l a t i o n s h i p  and t h e  p o s s i b l e  

p o l i t i c a l  r a m i f i c a t i o n s  of t o t a ' l l y  f gnnring s t a t e  i n p u t .  Second, t h e  FERC 

must,  i n  g r a n t i n g  t h e  l i c e n s e ,  make a  de te rmina t ion  t h a t  i t  i s  a  p r o j e c t  b e s t  

s u i t e d  t o  t h e  comprehensive development of t h e  waterway. T h e . s t a t e  has  an 

i n t e r e s t  i n  t h e  u s e  and development of i t s  wate rcourses  and i t s  o p i n i o n  of t h e i r  

developmen{ is  important  t o  t h e  FERC. Hence, t h e  FERC v a l u e s  s t a t e  i n p u t  where 

a a  
i t  is  reasonab le .  Thus, t h e  p r a c t i c a l  a p p l i c a t i o n  of pre-emption d i c t a t e s  t h a t  

t h e  h y d r o e l e c t r i c  developer  adhere  t o  t h e  s t a t e ' s  l e g a l  and r e g u l a t o r y  system. . . 

z See F l o r i d a  Lime and Avocado   rowers .Inc. v .  P a u l ,  373 U I  S.: 13.2 (1963).  

a  
f!ee F.P.C. v .  Oregon, 349.U.S. 435 (1955). . " " .  



With r e s p e c t  t o  PURPA, t h e  f e d e r a l  agency, FERC, w i l l  e s t a b l i s h  t h e  

g u i d e l i n e s  f o r  r a t e s  f o r  s a l e s  and' exchanges of power between e l e c t r i c  

u t i l i t i e s  and q u a l i f y i n g  s m a l l  h y d r o e l e c t r i c  p r o j e c t s  and w i l l  p r e s c r i b e  

r u l e s  f o r  exemptions from s t a t e  and f e d e r a l  r e g u l a t i o n .  These s t a n d a r d s  

and r u l e s  w i l l  be a d m i n i s t e r e d  by s t a t e  a g e n c i e s ,  i . e . ,  s t a t e  p u b l i c  

u t i l i t y  commissions. Accordingly ,  t h e  dovoloper  of a  SSH p r o j e c t  shou ld  
. ,  

be  aware of t h e  FERC s t a n d a r d s  on r a t e s  'and r u l e s  on exemptions and shou ld  

know t h a t  he / she  w i l l  be  d e a l i n g  d i r e c t l y  w i t h  s tate agenc ies .  

The r e g u l a t o r y  sys tem which i s  p r e s e n t l y  i n  p l a c e  w i t h  r e g a r d  t o  c l e a n  

w a t e r  w i l l  conf ron t  t h e  deve loper  a t  t h e  s ta te  I .evel .  Tn most s t a t e s ,  t h i s  
. e .  

f e d e r a l l y - c o n f e r r e d  a u t h o r i t y  w i l l  be  admin i s te red  by a n  agency such as t h e  . . 

Department of N a t u r a l  Resources.  These a g e n c i e s  w i l l  r e g u i r e  t h e  deve loper  

t o  meet c e r t a i n  w a t e r  q u a l i t y  s t a n d a r d s ,  s e t  by t h e  s t a t e  and f e d e r a l  govern- 

ment and w i l l  mandate t h a t  t h e  SSH d e v e l o p e r  o b t a i n  t h e  r e q u i s i t e  c e r t i f i c a t e  

and permi t ,  a s  r e q u i r e d  by t h e  F e d e r a l  Clean Water Act .  



FLOW DIAGRAM OF REGULATION OF 
SMALL 'DAMS I N  O H I O  

. a 
I '  J , , 

PROJECT 

,- Does t h e  developer have t h e  l e g a l  r i g h t  t o  u s e  t h e  flowing wate r?  
- Does t h e  developer  own b o t h  banks and t h e  subaqueous , s o i l  of t h e  

9 waterway ? - Is t h e  waterway nav igab le  o r  nnn-navigable? 

11. Navigable 
. - Developer owns bed i f  

h e  ..owns b o t h  banks,  y e t  
s u b j e c t  t o  s u p e r i o r  p u b l i c  
r i g h t  t o  nav iga t ion .  

appeal.. tn  
S t a t e  c o u r t  ---+ 

Non-navigab le  
- Developer owns bed i f  

h e  owns both  banks. Exerc i se  
power of eminent domain i f  
p u b l i c  u t i l i t y  does n o t  own 
both  banks and t h e r e  is a  
"hold out" problem 

waterway found 9 non-navigable , 

111. Apply: To S t a t e  l e g i s l a t u r e  f o r  
c h a r t e r  , a u t h o r i z i n g  use  of "pub l ic  way" 

.L 

.L'' 
approved 

L 
denied 

4 

I V .  Apply: f o r  a l l  r e l e v a n t  p e r m i t s ,  v a r i a n c e s  5nd approva l s  r e q u i r e d  - .  - 

by l o c a l  by-laws e .g .  Bui ld ing  Permi t s .  

1 
J/ 

V. Is t h e  SSH p r o j e c t  l o c a t e d  i n  a Conservancy D i s t r i c t ?  

I/ \ 

- supply copy of c o n s t r u c t i o n  
p l a n s  t o  t h e  hoard of d i r e c t o r s  I 
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- apply t o  board of d i r e c t o r s  
f o r  l e a s e ,  purchase o r  permission 
t o  uoc, I 

d 
' Approved 

J. 
Denied,-> Appeal t o  Court 

of Cjmmon P l y  

Overrule Sus ta ln  

V I I .  l o  t he  SSH p r o j e c t  located i n  a W~t~e r shed  nistrict?<- 

d Yes 
'b 

4 
No - 

4 nocl.f y the buard ul Jlrecroxs 
of plans 

- desc r ibe  plan,  l oca t ion ,  purpose 

I + 
V I I I .  Is SSH proj.ect located on r e s t r i c t e d  channel or<- 

floodway of Watershed D i s t r i c t ?  

. I( L 
No ' Yes \ .  

/ 

&apply f o r  consent from 

Sus ta in  . 
JI 

IX. IS t h e r e  a  l o c a l  Planning Commission where proposed<- 
SSH s i te  is located? \ 
d Yes 
I 
.I/ - apply f o r  approval by t h e  planning commission 

' - Building Permit 

1-. 
I '  

a u t h o r i t y  
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' i n  t he  Department of Natural  Resources 
X. Apply f o r  a.dam cons t ruc t ion  permit from the  Divis ion of Water 

J L 
Exempt from Construction Pe rmi t  Not exempt 

J I - f f l e  two copies  of prel iminary 
.. . . ..-.' r epo r t  of p lans  and s p e c i f i c a t i o n s  

of pro e c t  S 
approved 

I 

L 
denied 

+ 
f i l e  app l i ca t i on  - f e e  ul one hundred do l l a ro  
- s u r e t y  bond a t  50% of cos t  

of p r o j e c t  
- f i n a l  design r e p o r t  
- drawings/boundry p o r t f o l i o  

L 
Permit D nied f 

I JI Appeal t o  Court 
o i  Common P l e a s  

I-Overrde s r ~ s t a i n  L 
J, - chief  has  power t o  i n spec t  

- chief  em.powered t o  p re sc r ibe  
r u l e s  and r egu la t i ons  

- chief  empowered t o  o rde r  
r e p a i r s  

1 
XI. A l l  "Major Utili t ies" must ob t a in  a  c e r t i f i c a t e  f o r  cons t ruc t ion  from 

* - apply f o r  c e r t i f i c a t e  from - opera te  a t -  less than 50 megawatts 
t he  C.ommission - e l e c t r i c  t ransmission l i n e  has  a  

design capac i ty  of less than 125 
k i lowa t t s  

I Must s t i l l  comply wi th  l o c a l  
laws o r  r egu la t i ons  

I 

I & 
Appeal t o  Court of I ( <- ~ o m m m - ~ l e a s  

Overrule Sus t a in  
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- developer must comply with water 
p o l l u t i o n  s tandards  promulgated 
by Ohio Environmental Agency (OEPA) 

- cons t ruc t ion  of SSH f a c i l i t y  
sub jec t  t o  enforcement and . 

Compliance wi th  po l lu t i on  
s tandards  - c e r t i f i c a t e  - c e r t i f i c a t e  denied 

L 

4 
X I I .  Determine e f f e c t  of o the r  s t a t e s  i n t e r e s t s  and apply £ o r  appropr ia te  

permits .  
- Fish ladder. rcql~iremento by Divis ion of Wi ld l i f e  i n  Dcpartment of 

Natural  Resources 
- Permission of H i s t o r i c  preserva t ion  companies i f  dam cons t ruc t ion  

w i l l  a f f e c t  them. 
- Comply with r egu la t i ons  of D i r e c t o r  of Natural  Resources regarding 

wild and scen i c  r i v e r s .  
- Comply with r egu la t i on  of Div is ion  of Natural Areas and Preserves  

regarding endan ered spec ies  and donated preserves .  

4 
Pro jec t  approved 

/' 
\ 

J/ 
X I I I .  Is the  SSH p r o j e c t ,  a s  a  s e l l e r  of e l e c t r i c  energy, def ined a s  a 

publ ic  u t i l i t y ?  

/ 
Yes 

JI $ '~ox i -~ ro f  i t  companfes - comply with PUC regu la t i ons  - Municipal corporat ions . '  - r a t e  r egu la t i on  . . 
...- . - s tock  and bond r egu la t i on  . . , . 

- r egu la t i on  of accounts 
- f i l e  r a t e  schedules  wi th  PUC 
- assessment 
- c e r t i f i e d .  t e r r i t o r i e s  
- f i l e  demand i e p o r t s  t o  Department of Energy 
- major u t i l i t y  must f i l e  energy f o r e c a s t  

r epo r t  t o  d i v i s i o n  of planning and f o r e c a s t s  
with Department. of Energy 



IL 

1 
X I V .  Is SSH p ro j ec t  t axable  a s  a publ ic  u t i l i t y ?  

YP 
L 

NP 
\L J. - Real and Personal  Property assessed - Real and Personal Property 

by Tax Commissioner assessed by County Auditor 
- 50% exemption f o r  Rural E l e c t r i c  - Munic ipa l i t i es  exempt 

Company - Real E s t a t e  Transfer  Tax 
-.Municipal Corporation exempt - R e t a i l  Sa les  Tax - 4% 
- Inc iden ta l  Power Producer exempt - Use and Storage Tax 
- Unincorporated Publ ic  U t i l i t y  - Easement Taxable 

i n c i d e n t a l  t o  opera t ion  - Corporate Franchise Tax . 
. - Real Es t a t e  Transfer  Tax - Unincorporated Business Tax - 4% 

- Easements Taxable - Corporate Income Tax 
- U t i l i t y  Gross Receipts Tax - Personal  Income Tax 

- Munic ipa l i t i es  Exempt 
- I n t e r s t a t e ,  f e d e r a l  s a l e s  and 

s a l e s  t o  o ther  Publ ic  U t i l i t i e s  
exempt 

- Inc iden ta l  Power Producer exempt 

XV. Tax Exemption f o r  being a Conversion f a c i l i t  

J. + ,  

Y$s No 

J. - No, tax on s a l e l u s e  of conversion f a c i l i t y  
- No f r anch i se  tax  on conversion f a c i l i t y  
- No property t a x  on conversion f a c i l i t y  

I 
J. 

XVI. .' ~ o a n l ~ r a n t  from Department of Energy? 

L 
'Yes - experimental energy development 

1 pro j ec t  

X V I I  . Loan £;om Ohio Development Financing Commis@on? I 
.& 

Yes - provides employment 
- improves economic 

welfare  of s t a t e  I 
X V I I I .  Lease of Water Development P ro j ec t  f o r  Water Development Authority? 

J. 
Yes - may lease/provis ion.  t o  buy 

I 
No 

- may provide tax  exemption 



- x v i  - 

X I X .  Construction, Operation and Maintenance of SSH Dam 
- Comply with cbnditions of a l l  permits and l i censes  
- Fishways 
- U t i l i z e  power to appropriate 
- Ohio u t i l i z e s  negl igence theory f o r  dam breach/ 

Trespass theory f o r  water seepage o r  perco la t ion  
- %  Obtain l i p b i l i t y  insurance f o r  dam breach 

- I s  project f e a s i b l e  under ~reva ' l l ing  rates? 
- In terms of insurance, c o s t s ,  is  project worth risk? 

\I. ' ,  

' No 



I. OHIO WATER LAW 

A. T i t l e  t o  t h e  Streambed and the  Natural  J?low/~easonable Use 
Doctrine 

Use of t he  Streambed 

A l l  developers confront t he  obs t ac l e  of ob ta in ing  the  
i * .- 

au tho r i t y  t o  use t he  bed of a r i v e r - , o r  stream. Hence, a 

developer must 'dt5teGitk . . ownership of the  streambed and the  
.a  

, , I  . .  

procedure f o r  ob ta in ing  t i t le '  ck use o i  ' i t .  

The t i t l e  of abut t ing  land owners on both navigable  and 

non-navigable streams extends t o  the  middle of a stream and 

inc ludes  the  subaqueous s o i l .  ' The r i p a r i a n  p rop r i e to r  may 

convey h i s  e s t a t e  i n  the  bed of a stream o r  r i v e r  s epa ra t e ly  

from the  bed.2 Therefore,  t o  ob t a in  t i t l e ,  r i g h t  o r  i n t e r e s t  

t o  the  bed of a navigable o r  non-navigable watercourse,  the  

developer must ob ta in  t i t l e  from the  proper r i p a r i a n  owners. 

Although t i t l e  t o  subaqueous s o i l  to  the cen t e r  of a 

stream is l e g a l l y  t h a t  of t h e  r i p a r i a n  owner, i f  the  stream 

i s  c l a s s i f i e d  a s  navigable ,  t i t l e  and ownership is  sub jec t  ' 

t o  t he  publ ic  r i g h t  of navigat ion.)  I n  l i k e  manner, i f  a 

r i p a r i a n  owner has  property on oppos i te  s i d e s  of a navigable  

stream, such owner has  t i t l e  t o  land from bank t o  bank under 

t h e  stream, sub jec t  t o  the  publ ic  r i g h t  of navtgat ion.  4 

l ~ t a t e  ex rel. Brown v. Newport Concrete Co., 44 Ohio App. 2d 121, 
336 N.E.2d 453 (1975); S t a t e  ex rel. Anderson v.' P res ton ,  2 Ohio App.2d 
244, 207 N.E.2d 664 (1963); Day v.  P i t t s b u r g ,  Y.  & C.  R. Co., 44 Ohio S t .  
406, 7 N.E. 528 (1886). 

'city of Mansfield v. B a l l i e t ,  65 Ohio S t .  451, 63 N.E. 86 (1901). 

3 ~ e w p o r t  Concrete Co., 336 N.E.2d a t  455. 

4 ~ d .  - 



Navigable waters  a r e  he ld  by the  s t a t e  of Ohio i n  t r u s t  

f o r  those Ohioans who wish t o  use t he  stream f o r  a l l  

l e g i t i m a t e  purposes, he they commercial, t r anspo r t a t i ona l  o r  

r e c r e a t i o n a l .  .A r i p a r i a n  p rop r i e to r  cannot impede the  f r e e  

use of navigable  watercourses by t h e  publ ic  without S t a t e  andlor  

Federal  permission. 

A l l  waters  a r e  he ld  navigable  i n  law, and sub jec t  t o  

I publ ic  use ,  which a r e  by t h e i r  charac te r  capable of use a s  

highways f o r  purposes u s r 1 u l  Lo Lradr ur ag r l cu l tu re .6  A 

r i v e r  is c l a s s i f i e d  a s  navigable  based upon i t s  capac i ty  

f o r  use i n  t r anspo r t a t i on  and commerce. Navigabi l i ty  is  

not  determined by frequency of use of t he  watercourse a s  a  

publ ic  highway. I n  determining nav igab i l i t y ,  cons idera t ion  

may be given for i ts  capac i ty  f o r  nav iga t ion  a f t e r  making 

reasonable improvements i n  the  watercourse and i t s  a c c e s s i b i l i t y  

by t h e  publ ic .8  S u s c e p t i b i l i t y  t o  use is the  test. Natllral. 

b a r r i e r s  o r  obs t ruc t ions ,  such a s  r ap ids ,  sandbars o r  f a l l s  

do no t  preclude a f i n d i n g  t h a t  a waterway is l e g a l l y  

9  
navigable  i n  a t  l e a s t  c e r t a i n  s t r e t c h e s .  

%ickok v. Hine, 23 Ohio S t .  523 (1872) . 
7 ~ d .  - 23 Ohio S t .  a t  527.. 

%entor Harbor yacht in^ Club v .  Mentor Lagoons Inc. ,  170 Ohio S t .  193, 
163 N.E.2d 373 (1960). 

' ~ e w ~ o r t  Concrete Co., 336 N.E.2d a t  456; campare, 16 U.S.C. § 796 (8) 
(1976). 



I n  Newport, t he  cour t  s t a t e d  t h a t  evidence showing t h a t  

t he  L i t t l e  M i a m i  River was i n  f a c t  used f o r  r e c r e a t i o n a l  

purposes, e.g., canoeing, warranted t he  t r i a 1 , c o u r t  i n  

c l a s s i f y i n g  the  watercourse a s  navigable.  10 

When a waterway ' i s . c l a s s i f i e d  a s  navig'able, a developer 

cannot i n t e r f e r e  with t he  p u b l i c ' s  paramount easement of 

navigat ion without f i r s t  obtaining a Federal  and/or S t a t e  

11 
permit t o  e r e c t  h i s  dam. Ohio's permit requirements s h a l l  

be  discussed i n  P a r t  I1 of t h i s  paper. 

A developer 's  r i g h t  i n  a navigable waterway i s  sub jec t  t o  

any 'improvement t he  S t a t e  o r  Federal  government may make f o r  

purposes of navigat ion.  I n  o the r  words, r i p a r i a n  ownership is 

sub jec t  t o  t h e  dominant r i g h t  of t h e  government t o  improve 

navigat ion.  Although an improvement might r e s u l t  i n  ~ u b ~ t a n t i a l  

i n ju ry  t o  a deve loper ' s  a b i l i t y  t o  genera te  power, he  w i l l  be  

12 . . 
l e f t  without a remedy. 

By its p o l i c e  power,a s t a t e  may r e p u l a t e  t he  use of 

navigable waterways; pursuant t o  t he  commerce c lause ,  t he  

f e d e r a l  government may a l s o  r egu la t e  navigable  waterways. 

'O~ewport Concrete Co., 336 N.E.2d a t  457. 

''See - Pollack v. Cleveland Ship Bldg. CO.,  56 Ohio s t .  655, 47 N.E. 
582 (1897). 

12See - Richard R. Powell, The Law of Real Property,  5 723 e t  seq.  (1977). 



These r egu la t i ons  may diminish,  o r  possibly des t roy  the  va lue  

of property;: however, a s  long a s  t h e  property s t i l l  remains 

i n  the  owners' possession the re  is no taking.  13  

., For example, t h e  Unites . s t a t e s  Supr=me ' cour t  has he ld  

t h a t  an owner of a hyd roe l ec t r i c  dam, loca ted  on a navigable  

s t ream, was no t  e n t i t l e d  under the  F i f t h  Amendment t o  compen- 

s a t i o n  from the  United S t a t e s  f o r  a reduc t ion  i n  the  generat ing 

capac i ty  of t h e  p l a n t ,  which r e s u l t e d  from an authorized 

naviga t ion  improvement t h a t  r a i s e d  t he  l e v e l  of the water i n  

t he  navigable  stream above ord inary  high-water mark.14 The 

Court s t a t e d  t h a t  t he re  can be no recovery f o r  damages sus- 

t a ined  a s  a r e s u l t  of an improvement t o  naviga t ion  because 

t he  dam owner's r i g h t  t o  a c e r t a i n  water l e v e l  is subordinate  

t o  t h e  p u b l i c ' s  i n t e r e s t  i n  navigable  waters.  15  

A s  previously s t a t e d ,  a developer must ob t a in  t i t l e  or  

i n t e r e s t  t o  a streambed from t h e  r i p a r i a n  owiers. Ohio 

provides  a s s i s t ance  t o  an e l e c t r i c  company i n  t h i s  undertaking 

by providing i t  with t he  power of eminent domain i n  t he  event  

i t  i s  unable t o  reach a purchase agreement with t h e  r i p a r i a n  

proprietors .16 The requiremenis and procedure f o r  t he  use of 

5 13see - Pennsylvania Coal Co. - v. Mahon, 260 U.S. 393 (1922). 

14uni ted S t a t e s  v. Willow River Co., 324 U.S. 499 (1945). 

T 5 ~ i l l o w  River Co., 342 U. S. a t  509. 

1 6 0 ~ 1 0  REV. CODE ANN. 5 1723.01 (Page 1978). 



eminent domain pa re r  w i l l  be discussed i n  Sec t ion  B of 

Pa r t .  I of t h i s  paper. 

Whether t he  watercourse  is c l a s s i f i e d  a s  navigable  o r  

non-navigable, . . a developer must ob t a in  permission from t h e  

S t a t e .  The app rop r i a t e  agency t o  con t ac t  i n '  Ohio is  t h e  

Department of Natura l  Resources. 17 

The advantage of l o c a t i n g  a Small Sca l e  Hydro (Here inaf te r  SSH) 

s i te  on a non-navigable stream is t h a t  t h e  stream w i l l  no t  be  

sub j ec t  t o  t h e  pub l i c  easement of nav iga t ion .  An obs t ac l e  t o  

development on a navigable  o r  non-navigable stream is  t h e  

d i f f i c u l t y  of l o c a t i n g  t h e  ho lder  of t h e  t i t l e  t o  t h e  bed. 

The holder  of t h e  t i t l e  t o  t h e  bed may be an i nd iv idua l  
. , .  , . , . 

o the r  than t h e  owner of t h e  abu t t i ng  land. A determinat ion 

of where t i t l e  is loca ted  involves  t ime, e f f o r t  and c o s t ,  

i.e., "search cost ." 

When a dam s i te  is loca ted  on a nav igab le  s t ream,  both 

search  c o s t s  and t h e  burden of t h e  pub l i c  easement of 

nav iga t ion  a f f e c t  t h e  developer.  

. . 

171d. - 9 1501.01 (Page Supp. 1977). 



2. The Natural  Flow/Reasonable Use Theory 

Apart from the  t i t l e  t o  t h e  subaqueous s o i l ,  a  r i p a r i a n  

owner's r i g h t s  regarding flowing waters  t h a t  abut o r  flow 

\ 
through his land extend t o  the  n a t u r a l  flow and reasonable 

\ use. There is  no r i g h t  of property i n  such water i n  t he  sense 
i 
1 t h a t  i t  is sub jec t  t o  exc lus ive  appropr ia t ion  and dominion; 

I 1 8  
r a t h e r ,  t he  property i n t e r e s t  is usufructuary.  . .  . 

The two t h e o r i e s  of Natural  Flow and Reasonable Use a r e  

very d i s s i m i l a r ;  however, t h e  Ohio cou r t s  have combined the  

two hy using t h c  ecnninology of the  Natural  Flow theory while 

applying t h e  s tandards  of Reasonable Use. 

The c h a r a c t e r i s t i c s  of the  Natural  Flow ,theory . .are . thal: 

each r i p a r i a n  p rop r i e to r  has  t he  r i g h t  t o  have t h e  stream 

water remain i n  i t s  n a t u r a l  s t a t e ,  f r e e  from any unreasonable 

diminution i n  quan t i t y  and f r e e  from any unreasonable pollu- 

t i o n  i n  qua l i t y .  19 

The c h a r a c t e r i s t i c s  nf t h e  Reasonable Use Tl~eory are t h a t  

each r i p a r i a n  p rop r i e to r  has  t h e  r i g h t  t o  make maximum use of 

the  water i n  t h e  stream provided such use does no t  unreasonably 

i n t e r f e r e  with t h e  l i k e  use by o ther  r i p a r i a n s ,  20 Under t h i s  

, theory , the  s t r e s s  i s  l a i d ,  no t  on t h e  e f f e c t  t he  use has  on the  

1 8 ~ k r o n  Canal and Hydraulic Co. v.  Fontaine,  72 Ohio App. 93, 50 
N.E.2d 897 (1943). 

''see - Robert Emmet Clark,  Waters and Water Rights ,  Vol V I I ,  5 611 
et seq. (1976). 

2 0 ~ d .  - 



stream i n  i ts n a t u r a l  condi t ion ,  'but  upon the .  e f f e c t  t h e  

use h a i o n  o ther  r i p a r i a n s .  

The Ohio cour t s  have combined t h e  two theo r i e s  s t a t i n g  

' . t h a t  each r i p a r i a n  p r o p r i e t o r  has t he  r i g h t ' t o  havea the  

. . n a t u r a l  flow of t he  stream come t o  h i s  land and t o  use i t  

. f o r  reasonable  ~ u r p o s e s .  sub j ec t  t o  a l i k e  r i g h t  of t he  upper 

p rop r i e to r s  and an ob l iga t ion  t o  lower p rop r i e to r s  t o  permit 

t h e  water t o  pass  unaffected except by such consequences a s  

fol lows from j u s t  and reasonable  use.  21 

" I n  Fontaine,  t h e  cour t  heid tha ' t  t h e  bui lding,  of a  dam 

on a  non-navigable stream d id  no t  g ive  t he  p rop r i e to r  owner- 

. sh ip  o f t h e  water s t o r ed  behind t h e  dam; r a t h e r ,  h i s  r i g h t s  

were t he  same a s  he had i n  the' .stream before  t h e  dam was 

e rec ted .  The p rop r i e to r  of t h e  dam has exclusive use  of t he  

water s t o r ed  provided the  use  is  reasonable  and does not  

unreasonably diminish t he  n a t u r a l  flow of t he  stream. The 

Fontaine cour t  apparent ly  appl ied  the  Natural  Flow Doctrine. 

I n  Canton v. Shock, however, the Ohio Supreme Court 

appeared to apply.  the  Reasonable Use ~ o c t r i n e  . 22 There, t h e  

defendant,  i municipal corporation, bordered a stream and 

used the  stream water t o  supply i t s  i n h a b i t a n t s ' w i t h  water 

f o r  domestic, commercial and manufacturing purposes. 

L I  Fontaine,  50 N.E.2d a t  901. 

2266 Ohio S t .  19,  63 N.E. 600 (1902). 



P l a i n t i f f ,  located o n - t h e  stream below the  c i t y ,  used the  

stream water t o  power h i s  m i l ' l .  The growth of t he  c i t y  with 

its consequent increased use of the  water ,  coupled w i t h ' a  

dry season, forced p l a i n t i f f  t o  c lose  h i s  m i l l .  I n  a s u i t  

f 6 r  damages, t he  cour t  ru led  t h a t  the' munic ipa l i ty  had a 

. r i g h t  t o  use t he  water i t  needed f o r  i t s  own purposes, 

returning t o  t he  stream a l l  t h a t  was not crsnsluucd . i n  suc11 

use;  bu t  i t  could no t  t r anspo r t  water ou t  of t he  watershed 

or  d i v e r t  i t  from i t s  n a t u r a l  course.  23 

The cour t  a s se r t ed  t h a t  the  primary use of a l l  water 

was t o  s a t i s f y  domestic needs,  e.g. ,watering l i ve s tock ,  and 

t h a t  water used f o r  power purposes was a secondary use. An 

upper r i p a r i a n  may use 0 the  water of a s t ream f o r  

domestic purposes,  and the  lower r i p a r i a n  w i l l  have no cause 

of ac t ion .24  A l l  waters  used f o r  domestic puipose. must be 

used wi th in  t he  watershed. 

In  the  u t i l i z a t i o n  of water f o r  power purpoees,  tho c i t y  

had a '  r i g h t  t o  supply water . f o r  manufacturing wi th in  its l i m i t s  

equa l  t o  the  r i g h t .  of a lower r i p a r i a n  f o r  t he  'same commercial 

purpose. Where both upper and 'lower propr ie tors ' .o f .  a stream 

use the  water f o r  power ~~~~~~~~~~~~and the  water is insuf-  

f i c i e n t  t o  f u l l y  supply t he  needs of bo th ,  each one has  a 

r i g h t  t o  the  reasonable  use of t h e  water ,  consider ing a l l  t h e  

- - -- 

231d. a t  29, 63 N.E. a t  602. - 
2 4 ~ d .  - a t  31, 63 N.E. a t  603. 
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.circumstances.  The water of t h e  s t ream should be  divided 

and used s o  t h a t  each p rop r i e to r  s h a l l  bear  h i s  f a i r  pro- 

por t ion  of t h e  l o s s  caused by the  shor tage  of water.  2  5  

A r i p a r i a n  p rop r i e to r  can use t he  water from a s t ream 

s o  long a s  he  r e t u r n s  i t  uncorrupted and without e s s e n t i a l  

d iminut ion .  The cour t  def ined "without e s s e n t i a l  

diminutionf '  t o  mean t h a t  water no t  l awful ly  used o r  

consumed must be returned t o  t he  stream, o r  an opportuni ty  

given f o r  i t  t o  flow back i n t o  t he  stream by ordinary 

channels. 'The water cannot be  lawful ly  d iver ted  o r  t rans-  

ported ou ts ide  t h e  watershed. 
26 

Apparently, t he  cour t  appl ied  t he  Reasonable U s e  

Doctrine id .  canton, otherwise n e i t h e r  the  defendant nor t h e  

p l a i n t i f f  could make use of '  t h e  water i f  each were guaranteed 
. , 

the  n a t u r a l  flow of t h e ' w i t e r .  The cour t  apportioned the  

water according t o  i ts reasonable  use.  

I n  K i s t l e r  v. Watson, t he  Ohio Court of Appeals held t h a t  

even though t h e  defendant had a  l e g a l  r i g h t  t o  e r e c t  a  dam 

across  a  stream, the  cour t  ordered the  defendant t o  remove 

h i s  dam because t h e  defendant could not  j u s t i f y  t he  

impoundment, of water a s  a  reasonable  use. 27 The cour t  s t a t e d  

t h a t  t h e  e r e c t i o n  and maintenance of the dam unreasonably 

diminished the  'natu'ral '£low of the  stream, t o  t he  p l a i n t i f f s  

,. . 

25 Id.  a t  30, 63 N.E. a t  603. - 
26 - Id .  a t  33, 63 N.E. a t  603. 

27 79 Ohio App. 552, 156 N.E.2d 833. (1959). 

' 2 8 ' ~ d .  - 156 N.E.2d a t  836. 



The K i s t l e r  c o u r t  mixed t h e  two d o c t r i n e s ,  b u t  appeared 

t o  s t r e s s  t h e  Reasonable Use d o c t r i n e .  Th is  i s  p a r t i c u l a r l y  

e v i d e n t  i n  t h a t  no i n j u r y  t o  t h e  p l a i n t i f f  need be  shown 

under t h e  Na tura l  Flow d o c t r i n e .  However, t h e  K i s t l e r  c o u r t  

based i ts  ho ld ing  on t h e  f a c t  t h a t  t h e  de fendan ts  unreasonably 

lu~pvunded t h e  water  t o  t h e  p l a i n t i f f ' s  i n j u r y .  Under t h e  

Reasonable Use Doct r ine  a  p l a i n t i f f  must show n o t  only  un- 

reasonab le  u s e ,  b u t  a i s o  a c t u a l  damage. 29 . 

Hence, a  dam deve loper ,  a s  a  r i p a r i a n ,  w i l l  be  allowed t o  

reasonably  use  t h e  w a t e r s  of a s t ream s o  long as he  does n u t  

unreasonably i n t e r f e r e  wi th  t h e  l i k e  r i g h t  of o t h e r  r i p a r i a n s .  

In a d d i t i o n ,  a  person whose p roper ty  i s  i n j u r e d  through 

f l o o d i n g . c a u s e d  by t h e  impoundment of wa te r  by a  lower r i p a r i a n  

may b r i n g  an a c t i o n  1.1nder t r e s p a s s  o r  nu i sance  fo r  a c t u a l  i n j u r i e s  

~ u s t a i n e d . ~ '  The dam owner may be  l i a b l e  f o r  damages o r  may 

b e  en jo ined  from f lood ing  l a n d s  of upper r i p a r i a n s .  

B .  The Power t o  Appropr-iate by E l e c t r i c  Companies 

Ohio g i v e s  t h e  power t o  a p p r o p r i a t e  privata proper ty  to any 

company organized f o r  the p u p u s e  of e r e c t i n g  o r  b u i l d i n g  dams a c r o s s  

r i v e r s  o r  s t reams t o  r a i s e  and main ta in  a  head of wa te r  f o r  t h e  

3 1  ' 
g e n e r a t i o n  of e l e c t r i c i t y .  The power extends  t o  e r e c t i n g  o r  main- 

t a i n i n g  dams, p o l e s ,  w i r e s  and c a b l e s  t o  c a r r y  and t r a n s m i t  e l e c t r i c i t y .  
3  2  

I t  a l s o  ex tends  t o  a r e a s  of land overflowed by reason  of t h e  con- 

s t r u c t i o n  of t h e  dam, o r  any r i p a r i a n  r i g h t s  o r  i n t e r e s t s  t h e r e i n .  
33 

Giving an e l e c t r i c  company t h e  power of eminent domain, 

g r e a t l y  reduces  t h e  common-law b a r r i e r s  t o  developing SSH. The 

29~e i se r  v .  Mann, 102 Ohio App. 324, 143 N.E.2d 146 (1957). 

3 0 ~ o o p e r  v.  H a l l ,  5 Ohio S t ,  321 (1832).  
3 1  

OHIO REV. CODE ANN. $1 1723.01 (Page 1978) ; 4933.15 (page 1977).  

3 2 ~ d .  - § 1723.01 (Page 1978).  

331d. 



power of eminent domain e l imina tes  "hold out" problems with 

r i p a r i a n s  who r e fuse  t o  s e l l  out  t o  a  company developing SSH, 

thus making t h e  development of SSH more expedient and economical. 

An e l e c t r i c  company wishing t o  appropr ia te  property must 

comply with r egu la t i ons  and r e s t r i c t i o n s  a s  prescr ibed by t h e  

s t a t e ,  county o r  township.34 The power t o  appropr ia te  does n o t  

include the  power t o  appropr ia te  any pub l i c  way o r  land s i t u a t e d  

wi th in  any municipal corporaclan t r i thout  t h e  munic ipa l i ty ' s  consent.35 

To acqui re  the  power of eminent domain, an e l e c t r i c  company 

must f i r s t  engage i n  p r i v a t e  nego t i a t i ons  f o r  t he  purchase of the  
. . 

r e a l  e s t a t e  i n  question.36 I f  t he  negot ia t ions  f a i l ,  an e l e c t r i c  

company may commence proceedings i n  common p leas  o r  probate  cour t  

t o  appropr ia te  each pa rce l ,  i n t e r e s t  o r  r i g h t  needed t o  c 'onstruct 

t he  dam. 37 

The known owners of t h e  property t o  be  appropriated must b e ' n o t i -  

f i e d  of the  f i l i n g  of the p e t i t i o n  t o  appropriate .38 The property 

owners may f i l e  an answer t o  t h e  p e t i t i o n .  which: den ies  t he  

company's r i g h t  t o  make an appropr ia t ion ;  t h e  i n a b i l i t y  of t he  

p a r t i e s  t o  agree ;and , the  neces s i t y  f o r  t h e  appropr ia t ion .  3 9 

3 6 ~ d .  - § 163.04 (Page 1978). 



The cour t  reso lves  t he se  questions.40 I f  t h e  cour t  r u l e s  

i n  favor  of t h e  appropr ia t ion ,  a  ju ry  w i l l .  a s se s s  t h e  compensa- 

t i o n  t o  be paid t o  t h e  land owner.41 The property w i l l  be 

valued a t  a  d a t e  p r i o r  t o  t he  t i m e  i ts va lue  began t o  dec l ine  a s  

a r e s u l t  of pub l i c  knowledge of the  impending appropr ia t ion .  42 

The jury w i l l  a s s e s s  t h e  compensation' and damages without deduction 

f o r  genera l  b e n e f i t s  a s  t o  t h e  property of t h e  owner.43 The 

e l e c t r i c  company may take possession of t h e  appropriated property 

a f t e r  depos i t ing  with the  cour t  t he  amount of t he  award. 44  he 

judgment of t he  cou r t  may be appealed; however, t he  e l e c t r i c  

company's r i g h t  t o  take  and use t h e  property appropriated s h a l l  

no t  be a f f e c t e d  by such appe l la te rev iew,  un less  t h e  t r i a l  cour t  

suspends t h e  execut ion of i t s  appropr ia t ion  order .  45 . 

Although t h e  Ohio Cons t i tu t ion  al lows t h e  Ohio l e g i s l a t u r e  

t o  g ran t  t o  any e l e c t r i c  company the  power of eminent domain, 

p r i v a t e  property can only he taken f o r  p u b l i c  use.  46 I n  o ther  

4 2 ~ n  re Appropriation of Property of Brunner, 28 Ohio Misc. 165, 276 N.E. 2d 
677 (1971). 

4 3 0 ~ ~ ~  REV. CODE ANN. g 163.14 (Page 1978) . 

4 6 0 ~ ~ ~  CONST. a r t .  11, 5 1 ;  a r t .  X I I I ,  $ 5 ;  a r t .  I ,  119. 



words, no company may u t i l i z e  t he  power of eminent domain unless  

t h e  appropr ia t ion  is done f o r  a  publ ic  purpose. 

The United S t a t e s  Supreme Court has  held t h a t  the  manufacturing, 

supplying and s e l l i n g  of hyd roe l ec t r i c  power t o  t h e  pub l i c  is a  

p u b l i c  use,  j u s t i f y i n g  the  exe rc i s e  of eminent domain. 47 A s t a t e  

s t a t u t e  providing f o r  condemnation of property f o r  water power 

purposes is not  uncons t i t u t i ona l  a s  tak ing  property without due 

process of law. 48 

Following t h i s  holding,  e l e c t r i c  companies which - a r e  p u b l i c  

u t i l i t i e s  a r e  c o n s t i t u t i o n a l l y  authorized t o  exe rc i s e  t h e  power 

of eminent domain, s i nce  they manufacture,  supply and s e l l  

e l e c t r i c i t y  f o r  publ ic  use.49 On the  o ther  hand, e l e c t r i c  

companies which a r e  no t  publ ic  u t i l i t i e s  cannot c o n s t i t u t i o n a l l y  

exe rc i s e  the power of einiaent domain. An example of an e l e c t r i c  

company which would not be a  publ ic  u t i l i t y ,wou ld  be  a  company 

which manufactured e l e c t r i c i t y  s o l e l y  f o r  i ts  own use'. Note, 

t h a t  an e l e c t r i c  company, such a s  those owned by e l e c t r i c  

cooperat ives ,  may s t i l l  be c l a s s i f i e d  a s  a  publ ic  u t i l i t y  and have 

the  power of eminent domain, even though they do not  come under 

t h e  j u r i s d i c t i o n  of t h e  Pub l i c  U t i l i t i e s  commission. 50 Thus, 

4 7 ~ t .  Vernon - Woodberry Cotton Duck Co. v .  Alabama I n t e r s t a t e  Power Co., 
240 U.S. 30 (1916). 

4 8 ~ d .  - 240 u.S. a t  33. 

4 9 ~ e l e p h o n e  conversat ion wi th  M r .  Donn Bosenblum of t he  Legal Sect ion of 
t h e  Ohio Publ ic  Ut i l i t ies  Department ( Ju ly  10, 1979). 

'Osee Ohio Power Co. v. V i l l age  of A t t i c a ,  23 Ohio S t .  2d 37, 261 N.E.2d 
123 (1970). 
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f o r  an e l e c t r i c  company t o  c o n s t i t u t i o n a l l y  e x e r c i s e  t h e  power 

of eminent domain, i t  need only  be  c l a s s i f i e d  as a  p u b l i c  u t i l i t y .  
- 

The d e f i n i t i o n  of a p u b l i c  u t i l i t y  w i l l  b e  d i s c u s s e d  i n  s e c t i o n  A 

of P a r t  I V  of t h i s  paper. 

C. L i a b i l i t y  f o r  Dam Breach, P e r c o l a t i o n ,  Seepage 

I n  Ohio, a defendant  is  l i a b l e  f o r  n e g l i g e n c e  f o r  t h e  breach 

of h i s  dam.51 Ohio c o u r t s  r ecognize  t h e  a p p l i c a t i o n  of r e s  i p i a  

lo.quito,r a s  a r u l e  of c i r c u m s t a n t i a l  evidence which permi t s  a 

j u r y  t o  draw an  i n f e r e n c e  of negl igence.  5  2  

Res iysa 1uqulLur Is a r u l e  of rv ldence  which p e w i r s  a jury - 
t o  draw a n  i n f e r e n c e  of neg l igence  where: (1)  t h e  i n s t r u m e n t a l i t y  

causing t h e  damage was under t h e  e x c l u s i v e  management and c o n t r o l  

of t h e  defendant;  and , (2 )  t h e  a c c i d e n t  occurred under such 

c i rcumstances  t h a t  i n  t h e  o r d i n a r y  course  of even t s  i t  would n o t  

have occurred if o r d i n a r y  c a r e  had been observed.  5  3  

Mattern d e a l t  w i t h  an  a c t i o n  by a  lower r i p a r i a n  owner f o r  

damages caused by t h e  breaking of a  dam cons t ruc ted  hy defendant 

i c e  company. The c o u r t  s t a t e d  t h a t  t h e  f a c t  t h a t  t h e  dam broke ,  

a b s e n t  any e x t r a o r d i n a r y  f l o o d ,  a l lowing wate r  t o  escape  and i n j u r e  

p l a i n t i f f ' s  l a n d s ,  made o u t  a  prima f a c i e  c a s e  of l i a b i l i t y  under 

t h e  d o c t r i n e  of res i p s a  l o q u i t o r .  The c o u r t  s t a t e d  t h a t  s i n c e  t h e  

dam broke under r a i n s  t h a t  could have been reasonably a n t i c i p a t e d ,  

51~ast  Liverpoo l  C i t y  I c e  Co. v. Mattern ,  101  Ohio S t .  62 , 127 N.E. 408 (1920). . 

5 2 ~ d .  - a t  64, 127 N.E. a t  409. 

5 3 ~ o l t z  v .  Colony Recrea t ion  Center ,  151 Ohio S t .  503, 87 N.E.2d 167 (1949). 



t he  defendant was l i a b l e  i n  negl igence f o r  not  cons t ruc t ing  h i s  

5 4 dam t o  withstand an t i c ipa t ed  f loods.  

A dam owner is required t o  use reasonable  ca re  and engineer ing 

s k i l l  i n  the cons t ruc t ion  and maintenance of h i s  dam, t o  avoid 

damage t o  t he  property of r i p a r i a n  which experience 

taught  might be reasonably expected t o  occur a t  any t i m e .  However, 

a dam owner is not  required t o  a n t i c i p a t e  and use precaut ions t o  

praverlt i n j u r y  from f loods  caused by ~ lnusua l ,  ex t r i o rd ina ry  and 

unexpected storms which reasonable f o r e s i g h t  would not  have foreseen.  

Nor is he l i a b l e  f o r  an ex t raord inary  a c t  of God,so overwhelming 

and d e s t r u c t i v e , t h a t  the  i n j u r y  would have occurred r ega rd l e s s  of 

t h e  dam owner's negligence. I n  such a case ,  t h e  dam owner's 

negl igence would n o t  be he ld  t o  be t he  proximate cause of the  

injury.55 However, i f  a dam owner's negl igence concurs with an 

a c t  of God, then t h e  dam owner w i l l  be l i a b l e  s i n c e  t he  dam owner's 

negl igence would be considered the  proximate cause of t he  i n j u r i e s .  5 6 

On occassion, dam cons t ruc t ion  and i t s  impoundment of water 

may cause water t o  seep o r  pe rco l a t e  onto adjoining lands. I f  by 

t he  damming up and impounding of water ,  water flows, oozes, per- 

c o l a t e s  o r  seeps from i ts  r e s e r v o i r  onto another ' s  land,  i n ju r ing  

i t ,  then the seepage c o n s t i t u t e s  a t respass .57  The dam owner i s  

l i a b l e  f o r  damages o r  i n junc t ion  t o  t h e  i n ju red  land owner'whether 

5%attern,  101 Ohio S t .  a t  63, 127 N.E. a t  409. 

5 5 ~ y t h e  v. Pennsylvania R. Co., 91 Ohio App. 232, 108 N.E.2d 72 (1951)'; 
Ci ty  of Piqua v.  Morris,  98 Ohio S t .  a t  42, 120 N.E. a t  300 (1918). 

5 6 ~ y t h e ,  108 N.E.2d a t  76; Morris,  98 Ohio S t .  a t  48, 120 N.E. a t  302. 

5 7 ~ i t y  of Barberton v. Mikach, 128 Ohio S t .  169, 190 N.E. 387 (1934). 
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o r  no t  h e  used due c a r e  i n  the  cons t ruc t ion  and maintenance of 

t he  dam and the  water i t  impounds. 5 8  I n  o ther  words, a . d S  owner 

is  s t r i c t l y  l i a b l e  f o r  water  perco la t ion  and seepage; he  w i l l  be  

l i a b l e  r ega rd l e s s  of negligence. A p l a i n t i f f  need only prove 

t h a t  t he  water seeped from defendant 's  dam. 

I n  Miksch, defendant,  a  c i t y ,  had constructed a r e se rvo i r .  

Perco la t ion  and seepage from the  r e s e r v o i r  caused p l a i n t i f f ' s  

ad jo in ing  farmland t o  become w e t  and swampy and unsu i t ab l e  f o r  

ag r i cu l tu re .  P l a i n t i f f  brought an a c t i o n  f o r  damages. The 

defendant contended t h a t  i t  was exe rc i s ing  a guvernmenral func t ion  

i n  the  cons t ruc t ion  and maintenance of t h e  r e se rvo i r .   he' cour t  

he ld  t h a t  t h e  func t ion  of supplying water t o  i t .s  i nhab i t an t s  was 

propr ie ta ry .  Upon a  f ind ing  by t h e  jury t h a t  t he  pe rco l a t i on  was 

caused by the  impoundment of water ,  the  defendant was found 

l i a b l e  f o r  t r e s p a s s  a s  a  mat te r  of law, without regard t o  i ts 

c a r e  i n  cons t ruc t ing  t h e  r e se rvo i r .  Upon t h e  j u r y ' s  f u r t h e r  

f ind ing  t h a t  t he  t r e s p a s s  was l i k e l y  to be  permanent, by a . 

preponderance.of the  evidence, t h e  cour t  held t h a t  t he  p l a i n t i f f  

was e n t i t l e d  t o  recover  t h e  d i f f e r ence  between t h e  most va luable  

use of t h e  land p r i o r  t o . t h e  t r e spas s  and i ts  most va luab le ,u se  

af ter . 59  

.., . 
' 5 8 ~ d ,  190 N.E. a t  388. 

. . 

- 
5 9 ~ d .  - 



Holding dam owners l i a b l e  f o r  negl igence f o r  breach does 

no t  c o n s t i t u t e  a  s i g n i f i c a n t  obs t ac l e  t o  t he  development of SSH. 

Dam owners a re .mere ly  required t o  use  reasonable  due care  i n  

bu i ld ing  t h e i r  dams. Such a  s tandard of due . ca re  is  a  normal r i s k  
. .  . 

which w i l l  no t ,  f o r  example, make t h e  cos t  of insur ing  a  dam 

p roh ib i t i ve .  
. . 

I n  c o n t r a s t ,  holding dam owners s t r i c t l y  l i a b l e  f o r  water 

seepage c o n s t i t u t e s  a s i g n i f i c a n t  obs t ac l e  t o  t he  development of 

SSH. Dam owners w i l l  be l i a b l e  f o r  a l l  seepage, regard less  of 

f a u l t .  This  c r e a t e s  a  g r e a t e r  r i s k  of ownership and may make 

the  cos t  of insurance,  f o r  example, p roh ib i t i ve .  

The . r i sk  involved i n  cons t ruc t ing  and owning a  dam is  of 

g r e a t  concern t o  a  dam developer. , The g r e a t e r  t he  r i s k  of 'owner- 

sh ip ,  t he  g r e a t e r  t he  c o s t s  w i l l  be t o  cons t ruc t  and maintain the 

SSH p ro j ec t .  

D. Ohio Publ ic  Trus t  Theory 

P rope r t i e s  he ld  i n  t r u s t  by t he  S t a t e  f o r  use by the  pub l i c  

warrant s i g n i f i c a n t  cons idera t ion  by t h e  developer. P rope r t i e s  

of p a r t i c u l a r  concern include:  'parklands; h i s t o r i c  sites; 

navigable waters; and Lake Erie. 

The s ign i f i cance  of t h i s  doc t r i ne  is  t h a t  lands devoted t o  

one publ ic  use  cannot be devoted t o  another i ncons i s t en t  use w i t b u t  

governmental au thor iza t ion .  The S t a t e ,  a s  t r u s t e e  f o r  t h e  people 

with r e spec t  t o  water of Lake E r i e  and the  land under i t ,  cannot 

abandon t h e  t r u s t  property o r  permit a  d ivers ion  of i t  t o  a  p r i v a t e  

use d i f f e r e n t  from the  ob jec t  f o r  which t h e  t r u s t  was c rea ted .  
60 

6 0 ~ t a t e  ex rel. Squire  v. Ci ty  of Cleveland, 150 Ohio S t .  ,303, 82  N.E.2d 
709 (1948). 
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The pub l i c  t r u s t  theory may be  appl ied t o  t he  water resources  

of t he  S t a t e  s o  a s  t o  r e t a i n  t h e i r  f r e e  and unobstructed use,  even 

though t h e  t i t l e  t o  t h e  subaqueous s o i l  is i n  p r i v a t e  hands. 6  1 

I n  Ohio, because t h e  bed of navigable  watercourses a r e  p r i v a t e l y  

owned, t h e  r i g h t  of t he  publ ic  i s  l imi ted .  The publ ic  use is l imi ted  

t o  t he  r i g h t  of navigation.62 The pub l i c  can only f i s h  on watercourses 

where a  pub l i c  easement t o  f i s h  has  been created between the  O h i ~  

Diviaion of Wi ld l i f e  and the  proper r i p a r i a n  ownero. Thc publ ic  hao 

the  r i g h t  t o  f i s h  i n  most navigable  watercourses.  63 Because the  

S t a t e  of Ohio awns t he  bed of Lake Erie, the publ ic  has  the  r i g h t  t o  

f i s h  i n  i ts  waters .  64 

Note, t h a t  a  p r i v a t e  i nd iv idua l  has no a u t h o r i t y  t o  br ing  a  

c i v i l  a c t i o n  i n  equi ty  t o  aba te  a pub l i c  nuisance such a s  an 

obs t ruc t ion  t o  navigat ion.  Rather ,  the  Attorney General of Ohio is 

the  one empowered t o  i n s t i t u t e  any necessary l e g a l  ac t i on  t o  p r o t e c t  

the  property r i g h t s  of the  s t a t e ,  and the  r i g h t s  of i ts  c i t i z e n s  

pe r t a in ing  t o  t h e  use and enjoyment of such property.  6  5  

1 .  Licensing,  Permi t t ing ,  and Review Procedures 

A. The Divis ion of Water i n  t he  Department of Natural  Resources 

No dam may be  constructed i n  a  watercourse f o r  any purpose 

un less  t he  person or  government agency has  a  cons t ruc t ion  permit 

f o r  such dam issued by the  Chief of the Divis ion of Water. 66 

6 1 ~ t a t e  ex r e l .  Brown v. Newport Concrete Co., 44 Ohio App.2d 121, 
336 N.E.2d 453 (1975). 

6 2 ~ o l l o c k  v. The Cleveland Ship Building Co., 56 Ohio S t .  655, 47 N.E. 582 (1897). 

6 3 ~ e l e p h o n e  Conversation with M r .  Richard Franc is ,  Ass i s t an t  Law Enforcement 
Supervisor  i n  t he  Ohio ~ e ~ a r ' t m e n t  of Natural  Resources, Divis ion of 
Wi ld l i f e  (August 6 ,  1979). 

6 4 ~ a s t  Bay Sport ing Club v. M i l l e r ,  118 Ohio S t .  360, 161 N.E. 12 (1928). 

65Newport Concrete Co., 336 N.E.2d a t  458; . -- e e e  aleoOHIO REV. CODE ANN § 3745.01 
et seq.  (1971). 

660~10 REV. CODE ANN § 1521.06 (Page 1978). 



There a r e  seven (7)  s p e c i f i c  exemptions t o  t h i s  g e n e r a l  requirement :  

(1 )  dams c o n s t r u c t e d  by a  conservancy d i s t r i c t  according t o  

p l a n s  and s p e c i f i c a t i o n s  of a  r e g i s t e r e d  p r o f e s s i o n a l  eng inee r  

employed o r  r e t a i n e d  by t h e  d i s t r i c t ;  

(2 )  dams c o n s t r u c t e d  according t o  p l a n s  and s p e c i f i c a t i o n s  

'" prepared by t h e  t e c h n i c a l  s t a f f  of a  s o i l  and wa te r  conse rva t ion  

d i s t r i c t ;  

(3) dams l e s s  than t e n  (10) f e e t  i n  h e i g h t  from t h e  n a t u r a l  

s L r e a u  bed tu the  s p i l l w a y  level, unless che producr 01 the 

s t o r a g e  c a p a c i t y  of t h e  impoundment a t  s p i l l w a y  l e v e l  i n  a c r e  f e e t  

and i ts  h e i g h t  i n  f e e t  is g r e a t e r  than one thousand (1 ,000) ;  

(4 )  dams des igned and c o n s t r u c t e d  by t h e  United S t a t e s  Army 

Corps of Engineers ;  

(5)  dams c o n s t r u c t e d  by t h e  S t a t e  of Ohio, Department of 

N a t u r a l  R ~ E O U ~ C C O ,  provided t h a t  t h e  d e s i g n  r e p o r t ,  p l a n s  and 

s p e c i f i c a t i o n s  a r e  prepared by a  r e g i s t e r e d  p r o f e s s i o n a l  e n g i n e e r  

and a r e  f i l e d  and approved by t h e  Chie f ;  

(6)  dams p laced  by t h e  Chief i n  "Class  V" of d e s i g n  s torm 

and f l o o d  c a p a c i t i e s ;  and,  

(7 )  dams c o n s t r u c t e d  f o r  t h e  r e c l a m a t i o n  of s t r ip -min ing  land.  
6  7  

Those SSH deve lopers  n o t  exempt from t h e  c o n s t r u c t i o n  permit  - 
requirement  must submit  a  w r i t t e n  p r e l i m i n a r y  r e p o r t  t o  t h e  C h i e f ,  

which s.ha1l c o n s i s t  of t h e  fo l lowing:  

(1)  a  g e n e r a l  d e s c r i p t i o n  of t h e  dam and a l l  appur tenances ,  

i n c l u d i n g  a  s t a t ement  o f t h a  purpose f o r  which t h e  dam is  t o  be  

used,  a  s t a t ement  s e t t i n g  f o r t h  t h e  environmental  impact of such 

. . 
6  7  

OHIO REV. CODE ANN. 5 1521.06 (Pane 1978) ; Ohio Department of N a t u r a l  Resources,  
Div i s ion  of Water, Ohio Laws f o r  I s s u i n g  c o n s t r u c t i o n  Permi t s  and ~ a k i &  
P e r i o d i c  I n s p e c t i o n s  of D a m s ,  Dikes and Levees and Admin i s t ra t ive  Rules  
f o r  I s s u i n g  Cons t ruc t ion  P e r m i t s ,  ( H e r e i n a f t e r  DOW Cons t ruc t ion  p e r m i t s ) ,  
Rule 1501: 21-19-01 (June 1974).  



dam a s  i t  r e l a t e s  t o  endangering l i f e ,  h e a l t h  and property,  and 

a  proposed c l a s s i f i c a t i o n  of t he  dam (discussed in£  ra )  ; 

( 2 )  maps showing: the  l oca t ion  of t he  proposed s t r u c t u r e ;  

t he  County, Township and Sect ion l i n e s ;  t he  o u t l i n e  of the  

r e s e r v o i r ;  the  l oca t ions  of s t a t e ,  county and township roads; ? ', 

the  l oca t ions  of u t i l i t i e s ,  i .e . ,  pipe; : l ines ,  t ransmission,  

te legraph and telephone l i n e s ;  the' top'ography ; and, any o ther  . 

s t r u c t u r e  o r  f a c i l i t y  a f f ec t ed  by t h e  proposed dam; 

(3) 'a w r i t t e n  r e p o r t  of t he  s u r f i c i a l  condi t ions ,  i .e. ,  

geology, topography, and c u l t u r e ;  

(4) t y p i c a l  cross-sect ions of t he  dam accura te ly  showing 

e l eva t ions ,  proposed pool l e v e l s  and top width; 

(5) l ogs  of borings i n  t he  .foundation and i n  the  borrow 

a r e a s ,  and r e s u l t s  of seismic and r e s i s t i v i t y  subsurface 

i n v e s t i g a t i o n s ,  when they a r e  r e a d i l y  ava i l ab l e ;  

(6) prel iminary design assumptions, t e n t a t i v e  conclusions 

and references.  The design,assumptions s h a l l  p e r t a i n  t o  such 

hydrologic  f e a t u r e s  a s  drainage a r e a ,  r a i n f a l l  da t a ,  r uno f f ,  

inflow, area-capaci ty-elevat ion d a t a  and f lood  rouring, i n  

add i t i on  t o  geologic  and s o i l s  engineer ing assumptions; 

(7 )  a  prel iminary cos t  e s t ima te  of t h e  s t r u c t u r e  and 

appurtances; and, 

(8) o the r  p e r t i n e n t  information a s  may be  required by: 

t h e  Chief .68 

6 8 ~ 0 ~  Construct ion Permits ,  Rule 1501:21-5-03 (June 1974). 



Upon examining the  prel iminary r e p o r t ,  the  Chief .de te r -  

mines inwhich "class" t o  place a dam. A l l  dams a r e  divided 

i n t o  f i v e  (5) c l a s se s  and the  following paragraphs a c t  a s  a 

gu ide l ine  i n  t he  c l a s s i f i c a t i o n  of dams: 

(1) i f  dam breach would r e s u l t  i n  probable l o s s  of human 

l i f e  o r  serious'damage to  downstream: property,  then the  dam w i l l  

be placed i n  Class  I. Dams having a s to rage  volume g r e a t e r  than 

10,000 acre f e e t  or a he igh t  g r e a t e r  than 50 f e e t  w1.3.1 ' b e  placed 

i n  Class  I; 

(2) i f  dam breach would , r e s u l t  i n  a poss ib le  h e a l t h  hazard o r  

probably l o s s  of high-value proper ty ,  t h e  dam w i l l  be  placed i n  

Class  11. Dams  having a s to rage  volume g r e a t e r  than 1,000 ac re  

f e e t ,  o r  a he ight  g r e a t e r  than 35 f e e t . .  w i l l  be placed i n  Class 11; 

(3) i f  dam breach would rcioiilt- i n  . loss  o f  ]..ow-value property,  

and no l o s s  of human l i f e  o r  hea l th  is  envis ioned,  t h e  dam w i l l  

be placed i n  Class  111. D a m s  having a he ight  g r e a t e r  than 25 . , f ee t ,  

o r  a s t o r age  volume g r e a t e r  than 150 acre- fee t ,  o r  a t o t a l  drainage.  

a r ea  of more than 320 ac re s  w i l l  be placed i n  Class  111; 

(4)  i f  dam breach would r e s u l t  i n  property l o s se s  r e s t r i c t e d  

t o  the  owner's property,  and no l o s s  of human l i f e  o r  hazard t o  

hea l th  is envis ioned,  t h e  dam w i l l  be placed i n  Class  I V .  D a m s  

having a he igh t  g r e a t e r  than 20 f e e t ,  o r  a s to rage  volume g r e a t e r  

than 50 acre- fee t ,  o r  a t o t a l  drainage a r e a  of more than 100 a c r e s ,  

w i l l  be  placed i n  Class  I V ;  o r ,  

(5) i f  dam breach would i n j u r e  only t h e  dam i t s e l f ,  and no 

l o s s  of human l i f e  o r  hazard t o  h e a l t h  is envis ioned,  t he  dam may 

be placed i n  Class V. Only dams which a r e  20 f e e t  o r  less i n  height,  



and have a  s t o r a g e  volume of 50 a c r e - f e e t  o r  less, and have a 

t o t a l  d ra inage  a r e a  of 100 a c r e s  o r  l e s s ,  w i l l  be placed i n  

Class  V.  69 

I f  t h e  dam i s  placed i..n C l a m  V ,  the C11ief w i l l  n o t i f y  t h e  

a p p l i c a n t  i n  w r i t i n g  t h a t  t h e  dam was placed i n  Class  V and i s  

.7 0  
exempt from a  c o n s t r u c t i o n  permit .  

The s i g n i f i c a n c e  of t h e s e  c l a s s i f i c a t i o n s  t o  t h e  dam 

developer  concerns t h e  c a p a c i t y  t o  which a dam developer  must 

des ign  h i s  p r o j e c t  t o  wi ths tand  s torms and f loods .  The minimum 

des ign  c a p a c i t y  f o r  each c l a s s i f i c a t i o n  is: 

( 1 )  Class  I: probable  maximum storm; 

(2) Class 11: 50 per  c e n t  of t h e  prcbable  maximum s t o m ;  

(3) Class 111: 25 per  c e n t  of t h e  probable  maximum storm;  and,  

(4) C lass  I V :  100-year storm. 7  1 

Apparent ly ,  t h e s e  c l a s s i f i c a t i o n s  r e p l a c e  t h e  common-law 

s t a n d a r d  of c a r e  f o r  dam breach.  Hence, t h e  owner of a  Class I 

dam w i l l  be l i a b l e  f o r  neg l igence  i f  h i s  dam breachca during the 

occurrance of a "probable maximum storm." These c l a s s i f i c a t i o n s  

broadly  d e f i n e  a  dam owner's s t a n d a r d  of c a r e ,  and a r e  no t  s i g n i f i c a n t l y  

d i f f e r e n t  from t h e  common-law which s t a t e s  t h a t  a  dam owner is 

l i a b l e  f o r  neg l igence  i f  h i s  dam cannot wi ths tand  a n t i c i p a t e d  f l o o d s .  7  2 

- 

L .- 
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Within t h i r t y  (30) days of rece iv ing  the  prel iminary r e p o r t ,  

t he  Chief ,  responds e i t h e r  approving o r  dtsapproving the  

repor t .73  I f  t h e  Chief approves of the  prel iminary r epo r t ,  then 

the SSH developer m u s t , f i l e  an app l i ca t i on  with t he  Chief. This 

app l i ca t i on  s h a l l  be accompanied by a  f e e  of one hundred (100) 
. , 

d o l l a r s ,  a  su re ty  bond e q u a l . t o  f i f t y  (50) 'per  cent  of the  estimated 

cos t  of the p ro j ec t ,  and two copies o f . t h e  f i n a l  design r e p o r t ,  

7  4 
Lhr plans,  rhe s p e c i f i c a t i o n s  and , a d e t a i l e d  cos t  es t imate .  

The a p p l i c a n t l s . f i n a l  design r epo r t  s h a l l  include:  ',. 

(1) a  r e p o r t  of t h e  f i e l d  and labora tory  i nves t i ga t ion  of 

t he  foundation s o i l s  and/or bedrocks, and the  ma te r i a l s  t h a c w i l l  

comprise the  dam., S t a b i . l i t y  and se t t l ement  a n a l y s i s ,  and seepage 

and under-seepage s t u d i e s  , s h a l l  be  requi red ,  un less  t he  appl ican t  
' I :  

can dcmonstrate t o  t he  s a t i ~ f a c ~ l o n  of t h e  Chief cha t  these  

analyses  .are not  necessary ;  . . 

( 2 ) . t h e  bases ,  re fe rences ,  c a l cu l a t i ons  and conclusions 

r e l a t i v e  t o  hydrologic s t u d i e s  and design of spi l lways;  

(3) s t r u c t u r a l .  and hydrologic design s t u d i e s  and ca l cu l a t i ons ;  and, 

(4) a  d e t a i l e d  cos t  es t imate  of the  s t r u c t u r e  and appurtenances 

there to .  75 

The plans of the  p ro j ec t  must cons i s t  of a  p o r t f o l i o  of t he  

7 6 
drawings with a l l  shee t s  being t h e  same s i z e .  Sheet one must show 

the  name of t he  p ro j ec t ,  i t s  loca t ion  and the naine of the  owner 

o r  appl. icant.  The c l a s s i f i c a t i o n  of t he  dam must a l s o  be.shown. 

7 3 ~ 0 ~  Construction Permits ,  Rule 1501: 21-5-03 (June 1974). 

7 4 0 ~ 1 ~  REV. CODE ANN. 1 5  1521.06, 1521.061 (Page 1978). 
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It must a l s o  c o n t a i n  a  v i c i n i t y  map, showing t h e  p r o j e c t ' s  

l o c a t i o n  w i t h  r e s p e c t  t o  ' the boundar ies  o f  p o l i t i c a l  s u b d i v i s i o n s ,  

s t reams,  highways, a i r p o r t s  and r a i l r o a d s .  7 7 

A map must be inc luded ,  showing t h e  o u t l i n e  of t h e  r e s ~ r v o d r  

and t h e  ownership o f  t h e  ' a b u t t i n g  p roper ty ;  The remainder bf t h e  

p l a n s  must be a c c u r a t e l y  drawn i n '  s u f f i c i e n t  d e t a i l  so as t o  

79 c l e a r l y  i n d i c a t e  t h e  e x t e n t  and. .cdmplexity of t h e  work. 

The s p e c i t i c a t i o n s  o f  t h e  p l a n s  must' i n c l u d e  t h e  fol lowing:  . 

(1) t h e  g e n e r a l  p r o v i s i o n s ,  s p e c i f y i n g  t h e  r i g h t s ,  d u t i e s  

and r e s p o n s i b i l i t i e s  of t h e  owner, a p p l i c a n t ,  a p p l i c a n t ' s  eng ineer  

and b u i l d e r ,  and t h e  p r e s c r i b e d  o r d e r  of t h e  work; 

. ( 2 )  t h e  t e c h n i c a l  p r o v i s i o n s  d e s c r i b i n g  approved work methods, 
I .  

equipment, m a t e r i a l s  and d e s i r e d  ' .end.  r k s u l t s ;  and, 

(3) s p e c i a l  p r o v i s i o n s  as "m$' h@' r e q u i r e d ,  d e s c r i b i n g  t h o s e  

t e c h n i c a l  d e t a i l s  t h a t  a r e  n o t  u s u a l l y  conta ined ir; s t andard  

7 9 
. . . ,  , . 

t e c h n i c a l  p r o v i s i o n s .  

The Chief has t h i r t y  (30) d a y s  from r e c e i p t  of t h e  a p p l i c a t i o n ,  

f e e  and hond t o  i s s u e  o r  deny a permit .  He may a l s o  i s s u e  a permit  

cond i t ioned  upon t h e  making of changes he deems a d v i s a b l e  upon a  

de te rmina t ion  t h a t  c o n s t r u c t i o n  i n  accordance w i t h  t h e  o r i g i n a l  p l a n s  

771d . - 
7 8 ~ d m  - 
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would endanger l i f e ,  h e a l t h  o r  p r o p e r t y .  
80 

The Chief may deny a  permit  i f  he  f i n d s  t h a t  c o n s t r u c t i o n  i n  

accordance w i t h  t h e  p lans  would endanger l i f e ,  h e a l t h  o r  p roper ty  

because  of i m p r o p e r ' o r  inadequa te  d e s i g n ,  o r  f o r  o t h e r  r easons  a s  

t h e  Chief may d e t e r m i n e . .  The Chief must submit  h i s  r easons  f o r  

d e n i a l  i n  w r i t i n g .  81 A developer  may appea l  from a n  o r d e r  denying 
. . 

him a  permit  t o  t h e  Court  of Common P l e a s  i n  the county i n  which 

t h e  d e v e l o p e r ' s  b u s i n e s s  is  l o c a t e d ,  o r  i n  t h e  county i n  which h e  

is  a r e s i d e n t .  
82 . 

I f  a  pe rmi t  i s  i s s u e d ,  t h e  Chief h a s  t h e  power to' i n s p e c t  a  

8  3 
dam o r  dam s i t e  a t  any time. I n  a d d i t i o n ,  a  r e g i s t e r e d  eng ineer  

must perform i n s p e c t i o n s  a t  a l l  phases  of c o n s t r u c t i o n  and f i l e  

8  4 
p e r i o d i c  r e p o r t s  w i t h  t h e  Chief .  

Approval of t h e  c o n s t r u c t i o n  i t s e l f  does  n o t  occur  u n t i l  t h e  

Chief f i n d s  t h a t  i t  h a s  been completed i n  accordance w i t h  t h e  terms 

of t h e  permit  and t h e  p l a n s  and s p e c i f i c a t i o n s  approved by him. 

The bond o r  o t h e r  s e c u r i t y  i s  n o t  r e l e a s e d  u n t i l  one ( 1 )  y e a r  

a f t e r  approva l  of t h e  c o n s t r u c t i o n .  The Chief i s  empowered t o  pre- 

s c r i b e  r u l e s  and r e g u l a t i o n s  f o r  t h e  d e s i g n  and cons t ruc t ion .o fdams  f o r  
' 0  

8 0 0 ~ ~ ~  REV. CODE ANN. 1 1521.06 (Page 1978).  
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which a permit i s  requi red  and provide f o r  t h e  pe r iod i c  inspec t ion  

of a l l  dams. He may a l s o  determine under what condi t ions bonds 

a r e  f o r f e i t e d .  
85 

A l l  dams constructed i n  the  s t a t e  t h a t  a r e  t en  (10) or  more 

f e e t  i n  he ight  and not  exempted by the  Chief must be  inspected by 

t h e  Chief per iodical- ly .  The Chief determines t h e  i n t e r v a l s  f o r  

i n spec t ion ,  but  they may'not exceed f i v e  ( 5 )  years .  The Chief may 

o r d e r ' t h e  dim owner t o  perform such r e p a i r s ,  maintenance o r  o the r  

remedial measures t h a t  i n  h i s  judgment a r e  necessary t o  safeguard 

86 
l i f  o,  heal th  and proparty.  

The Chief may a l s o  c o r r e c t  o r  remove, a t  t h e  owner's expense, 

any unsafe  s t ruc ture '  found t o  b e  i n  v i o l a t i o n  of i;s permit o r  

c o n s t i t u t i n g  a hazard t o  l i f e ,  hea l th  o r  property.  Any cos t  

incurred by t h e  Chief i n  co r r ec t i ve  measures o r  removal w i l l  be 

8 7 
" taxed t o  the dam owner. I n  add i t i on ,  t he  Chief and h i s  employees 

a r e  empowered t o  e n t e r  upon lands f o r  purposes of surveys and 

8 8 
' inspect ions.  

an or a d e t a i l e d ,  y e t  succinct,' review of 0h io ' s  laws and 

adminis t ra t ive  r u l e s  on i s su ing  cons t ruc t ion  permits f o r  dams, 

a developer should contac t  t he  0hio Department of Natural  Resources 

(DNR). The Divis ion of Water i n  DNR publ ishes  a booklet  which covers 

permit procedures f o r  t h e  cons t ruc t ion  of dams, d ikes  and levees.  



B. Power S i t i n g  Commission 

A "major u t i l i t y  f a c i l i t y ' '  cannot be  constructed un less  a 

developer has f i r s t  obtained a c e r t i f i c a t e  from' t h e  Power S i t i n g  

. C o m m i ~ s i o n . ~ ~  A c e r t i f i c a t e  i s  required f o r  any s u b s t a n t i a l  

add i t i on  t o  a f a c i l i t y  i n  opera t ion  a s  wel l .  The Commission de f ines  

what c o n s t i t u t e s  a s u b s t a n t i a l  addi t ion .  
9 0 

A major u t i l i t y  f a c i l i t y  is def ined a s :  

(1) an e l e c t r i c  generat ing p l a n t  and assoc ia ted  f a c i l i t i e s  

designed f o r ,  o r  capable o f ,  opera t ion  a t  a capac i ty  of f i f t y  (50) 

megawatts o r  more; and, 

(2) an e l e c t r i c  t ransmission l i n e  and assoc ia ted  f a c i l i t i e s  of 

a design capac i ty  of one hundred twenty-five (125 )k i lovo l t s  

o r  more. 91 

I f  a developer's SSH dam i s  c l a s s i f i e d  as a major u t i l i t y  

f a c i l i t y ,  then the  developer must apply f o r  a c e r t i f i c a t e  from the  

Commission. A l l  app l i ca t i ons  must conta in  the  following information: 

(1) a de sc r ip t i on  of t h e  l o c a t i o n  and t h e  £ ' a c i l i t y  t o  be b u i l t ;  

(2) a summary of any s t u d i e s  which have been made by o r  f o r  

the  appl ican t  of the f a c i ' l i t y t s  environmental impact; 

(3) a s ta tement  expla in ing  t h e  need f o r  t h e  f a c i l i t y ;  

(4) a statement of the  reasons why the  proposed loca t ion  is 

b e s t  s u i t e d  f o r  t he  f a c i l i t y ;  and, 

(5) such o ther  information a s  t he  appl ican t  considers  

r e l evan t  o r  a s  t h e  Commission deems necessary. 
9 2 

8 9 ~ d .  - 5 4906.04 (Page 1977). 
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The a p p l i c a t i o n  must b e  f i l e d  n o t  l e s s  than  two (2)  y e a r s ,  

excep t  one ( l ) ~ e a r , i n  t h e  case  of t r ansmiss ion  l i n e s ,  nor  
__.. -. 

more than f i v e  (5)  y e a r s  p r i o r  t o  t h e  planned d a t e  of commence- 

ment of c o n s t r u c t i o n .  The Commission may waive such p e r i o d s  

f o r  unforeseen emergencies. 93 

Upon g r a n t i n g  o r  denying t h e  a p p l i c a t i o n  a s  f i l e d ,  . 

t h e  Commission i s s u e s  an op in ion  s t a t i n g  its reasons  t o r  t h e  

a c t i o n  taken.94 A developer  may appea l  from an  o r d e r  denying him 

a  c e r t i f i c a t e  t o  t h e  Court  of Common P l e a s  i n  t h e  county i n  which 

t h e  dev.clopcrlo buoincoo i o  l o c a t e d ,  o r  i n  the rnllnty i n  whi.c.h h e  

is  a r e s i d e n t .  
9  5  

The Commission w i l l  n o t  g r a n t  a c e r t i f i c a t e  f o r  t h e  c o n s t r u c t i o n ,  

o p e r a t i o n  o r  maintenance of a  major u t i l i t y  f a c i l i t y  u n l e s s  i t  

f i n d s  and determines:  

(1)  t h e  b a s i s  of t h e  need of t h e  f a c i l i t y ;  

(2) t h e  n a t u r e  of t h e  probable environmental  impact;  

(3)  tha t  the f a c i l i t y  r e p r e s e n t s  t h e  minimum adverse  

environmental  impact;  

( 4 )  i n  c a s e  of an e l e c t r i c  t r ansmiss ion  l i n e ,  t h a t  such 

f a c i l i t y  is c o n s i s t e n t  w i t h  r e g i o n a l  p l a n s  f o r  expansion of t h e  

e l e c t r i c  power g r i d  of t h e  e l e c t r i c  systems s e r v i n g  Ohio and 

in te rconnec ted  u t i l i t y  systems; and t h a t  such f a c i l i t i e s  w i l l  

s e r v e  i n t e r e s t s  of e l e c t r i c  system economy and r e l i a b i l i t y ;  

9 5 ~ d .  - 5 119.12 (Page Supp. 1978). 



(5) t h a t  t h e  f a c i l i t y  w i l l  comply w i t h  p o l l u t i o n  c o n t r o l  

s t a n d a r d s ;  and,  

(6)  t h a t  t h e  f a c i l i t y  w i l l  s e r v e  t h e  p u b l i c  i n t e r e s t ,  

convenience and n e c e s s i t y .  
96 

Those SSH p r o j e c t s  c l a s s i f i e d  a s  major u t i l i t y  f a c i l i t i e s  

w i l l  be  exempt from t h e  state o r  l o c a l  laws o r  r e g u l a t i o n s ;  

whi le  those  SSH p r o j e c t s  n o t  c l a s s i f i e d  a s  major u t i l i t y  

f a c i l i t i e s  s h a l l  be s u b j e c t  t o  s t a t e  o r  l o c a l  l a w s  o r  r e g u l a t i o n s .  9  7  

C. Water P o l l u t i o n  Cont ro l  - The Ohio Environmental P r o t e c t i o n  Agency 

The Ohio Environmental P r o t e c t i o n  Agency ( h e r e i n a f t e r  OEPA) 

admin i s te r s  a l l  laws p e r t a i n i n g  t o  t h e  p r e s e r v a t i o n , c o n t r o l  and 

abatement of a i r  and wate r  p o l l u t i o n ,  p u b l i c  water  r e s o u r c e  

management p lanning and t h e  d i s p o s a l  and t rea tment  of s o l i d  wastes .  
9  8  

The U i r e c t o r  of UEYA has  powers and duties under che Wacer 

P o l l u t i o n  Cont ro l  Act t o  develop p l a n s  and programs f o r  t h e  

abatement of water  i n  0hio." 1\11 major u t i l i t y  

f a c i l i t i e s  (which may i n c l u d e  SSH) must comply w i t h  p o l l u t i o n  

c o n t r o l  requirements  of OEPA, and such f a c i l i t i e s  a r e  s u b j e c t  t o  

t h e  enforcement and moni tor ing powers of t h e  D i r e c t o r .  
100 

A f t e r  a  developer  o b t a i n s  a  c e r t i f i c a t e  t o  b u i l d  from t h e  

Power S i t i n g  Commission, h e  must comply w i t h  p o l l u t i o n  c o n t r o l  

s t a n d a r d s  and r e g u l a t i o n s  adopted by t h e  OEPA. 
10 1 

§ 4906.10 (Page 1977) . - 

9 8 ~ d .  - 3745.01 (Page Supp. 1978).  

" ~ d .  - 5 6111.03 (Page 1977).  
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During t h e  f i r s t  two (2)  years  of t he  d.sveloper 's  opera t ion ,  

t h e  OEPA monitors t h e  f a c i l i t y  f o r ' p o l l u t i o n .  I f  a f a c i l i t y  

constructed i n  accordance w i t h t h e  terms and condi t ions of i t s  Power 

S i t i n g  c e r t i f i c a t e  i s  unable t o  opera te  i n  compliance with a l l  

app l i cab l e  p o l l u t i o n  requirements , then t h e  developer may apply t o  

t he  Di rec tor  of OEPA f o r  a codd i t i ona l  bpera t ing  permit. The 

opera t ion  of t he  f a c i l i t y  in 'compliance wi th  such a cond i t i ona l  

operat ing is not  i n  v in la t inn  nf i t s  c ~ r t i f i i c a t a .  hffar 

two (2)  yea r s ,  t he  f a c i l i t y  remains under t he  OEPA's j u r i sd i c -  

t i o n ,  and muot comply wi th  a l l  laws, regulaLluns and standards 

102 
' . pertiiin'ing t o  po l lu t i on .  

Any s t a t e  o f f i c e r  o r  'person adversely a f f ec t ed  by a developer 's  

v i o l a t i o n  of p o l l u t i o n  s tandards may f i l e  a w r i t t e n  complaint with 

t h e a D i r e c t o r  of OEPA. The Attorney General of Ohio prosecutes ,  

o r  br ing a c t i o n s  t o  en jo in  v i o l a t i o n s  of laws dea l ing  wi th  po l lu t i on .  
103 

. . 
D. Conservancy D i s t r i c t s  

I f  a SSH developer' in tends  t o  cons t ruc t  a dam i n  an a r ea  

where a Conservancy D i s t r i c t  has been e s t ab l i shed ,  he must f i r s t  

supply a copy of t h e  cons t ruc t ion  p lans  t o  t h e  Secre ta ry  of t h e  

Conservancy D i s t r i c t  f o r  t he  Board of D i r ec to r ' s  examination. The 

Board of D i r ec to r s  have the  a u t h o r i t y  t o  p re sc r ibe  t he  manner of 

bu i ld ing  any dam and may make and enforce  such r u l e s  and r egu la t i ons  

a s  i t  deems necessary t o  preserve t f ie-water  supply of t h e  D i s t r i c t  

and t o  prevent po l lu t i on  o r  unnecessary.waste of such water supply. 
104 
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Conservancy D i s t r i c t s  a r e  organized f o r  purposes  which may 

i n c l u d e  : preven t ing  f l o o d s  ; r e g u l a t i n g  s t r eam channe l s  ; rec la iming  

o r  f i l l i n g  wet o r  overflowed l a n d s ;  p rov id ing  f o r  i r r i g a t i o n ;  

p rov id ing  f o r  t h e  f low of s t r eams ;  d i v e r t i n g  i n  whole o r  e l i m i n a t i n g  

i n  p a r t  wa te rcourses ;  p r o v i d i n g ' f o r  water  supp ly ;  .p rov id ing ,  f o r  

105 
t h e  d i s p o s a l  of sewage; a n d , a r r e s t i n g  e r o s i o n  a long Lake E r i e . .  . . 

Wherever t h e  o r g a n i z a t i o n  o f , o r  improvements madeby a  Cpnservancy 

D i s t r i c t  make p o s s i b l e  a g r e a t e r ,  b e t t e r  o r  more convenient  u s e  o f ,  

o r  b e n e f i t  from, t h e  w a t e r s  of t h e  D i s t r i c t  f o r  any purpose ,  such 

wa te r s  become t h e  p r o p e r t y  of t h e  D i s t r i c t .  Such p r o p e r t y  r i g h t s  

may be  l e a s e d ,  s o l d  o r  a s s igned  t o  a  deve loper  of SSH by t h e  

D i s t r i c t f i n  r e t u r n  f o r  r easonab le  compensation. 
106 

A developer  of SSH d e s i r i n g  t o  s e c u r e  such u s e  of t h e  w a t e r s  

o r  wa te rcourses  of t h e  ~ i s t r i c t ~  o r  of t h e  D i s t r i c t ' s  r i g h t s , . m a y  

apply  t o  t h e  Board of D i r e c t o r s  of t h e  D i s t r i c t  f o r  l e a s e ,  purchase  

o r  permiss ion f o r  such use .  Such a p p l i c a t i o n  must s t a t e  t h e  

purpose  and c h a r a c t e r  of s u c h u s e ,  t h e  amount of wa te r  d e s i r e d  and 

the.  p l a c e  of use. 10  7 

The Board cannot l e a s e ,  s e l l ,  a s s i g n ,  pe rmi t  o r  o the rwise  

p a r t  w i t h  c o n t r o l  of t h e  use of such w a t e r s  f o r  more than  f o u r t e e n  

(14) y e a r s .  A f t e r  f o u r t e e n  (14) y e a r s ,  such ass ignments  o r  

l e a s e s  w i l l b e  renewed f o r  a r e a s o n a b l e  p e r i o d  n o t  t o  exceed 

f o u r t e e n  (14) y e a r s ,  on c o n d i t i o n  t h a t  a  new d e t e r m i n a t i o n  is 

made on a reasonab le  charge ,  and t h a t  t h e r e  a r e  no o t h e r  app l i ca -  

t i o n s  on f i l e  showing a  g r e a t e r  need o r  more reasonab le  u s e  of such 



108 
f a c i l i t i e s .  Such app l i ca t i ons  w i l l  have preference.  

Compensation f o r  t he  use of the  waters  of t h e  D i s t r i c t  may 

be made by payment according t o  a  u n i t  p r i c e  f o r  t h e o r e t i c a l  

horsepower developed, o r  i n  any o ther  reasonable  measurement of 

value received through use of t he  D i s t r i c t ' s  waters .  A Board 

of Appraisers determine the  b e n e f i t s  and damages accruing t o  
._.: 

property a f f ec t ed  by the  ~ i s t r i c t ' s  water improvement. Property 

owners may ob ta in  a  hear ing on app ra i s a l s  i n  t h e  Court of Common 

109 
P leas  wi th in  t h a t  D i s t r i c t .  

A s  i s  t r u e  with a Conservancy D i s t r i c t ,  a  Watershed D i s t r i c t ,  

once c r ea t ed ,  may have a  s i g n i f i c a n t  impact upon the  cons t ruc t ion  

and opera t ion  of SSH. 

The OEPA c r e a t e s  a Watershed D i s t r i c t  when i t  f i l e s  a  map and 

desc r ip t i on  of the  t e r r i t o r y  wi th  t he  Secre ta ry  of t h e  S t a t e  and 

110 
t h e  County Commissioners of t he  a f f ec t ed  county. 

Upon appointment of a  Board of Di rec tors  f o r  t h e  Watershed 

D i s t r i c t ,  t he  Board prepares  a  comprehensive p lan  f o r  the  

water resources  wi th in  t h e  D i s t r i c t ,  and submits such plan t o  

t h e  OEPA. 111 

If a  developer plans t o  cons t ruc t  o r  a l t e r  any dam wi th in  t he  

Watershed D i s t r i c t ,  he must n o t i f y  the  Board, i n  wr i t i ng ,  of such 

'lO1d. - $ 6105.02 (Page 1977). 



plans.  Such no t i ce  must b r i e f l y  descr ibe  such plan,  i ts  . 

l oca t ion  and t h e  purpose f o r  which i t  %s intended. 112 

The Board a l s o  des igna tes  s p e c i f i c  reaches i n . a  

channel of a  watercourse a s  a  r e s t r i c t e d  channel o r  floodway 

f o r  s a f e t y  purposes, and f i l es  wi th  t he  county engineer a  map 

and desc r ip t i on  of such r e s t r i c t e d  channel 'or . f loodway.  No 
. . . . 

developer may cons t ruc t  a  dam i n  a  r e s t r i c t e d  channel o r  floodway 

without f i r s t  rece iv ing  the  w r i t t e n  consent of t h e  Board. Applica- 

t i on  f o r  such w r i t t e n  consent must be f i l e d  wi th  t he  Secretary 

of t h e  Board and s h a l l  be accompanied by p lans ,  p r o f i l e s ,  

s p e c i f i c a t i o n s  and o ther  information t h e  Board may r equ i r e .  
113 

The Board s h a l l ,  wi th in  s i x t y  (60) days of t h e  d a t e  of 
3 .  

r e c e i p t  of such app l i ca t i on ,  g r an t  o r  r e fuse  i t s  consent t o  such 

cons t ruc t ion ,  o r  may incorpora te  i n  and make a  p a r t  of i t s  consent 

such condi t ions ,  r egu la t i ons  o r  r e s t r i c t i o n s  a s  i t  deems advisable .  114 

In  the  event t he  Board r e fuses  t o  g ran t  i ts consent t o  such 

cons t ruc t ion ,  o r  makes a  p a r t  of i ts  consent cond i t i ona l  on 

r e s t r i c t i o n s  no t  included i n  t he  o r i g i n a l  app l i ca t i on ,  t he  Board 

n o t i f i e s  t h e  app l i can t ,  i n  w r i t i n g ,  of i t s  dec is ion .  The 

appl ican t  may appeal from the Board's dec i s ion  t o  t h e  cour t  of 

common p leas  i n  t he  county i n  which t h e  d m  is t o  be loca ted .  

Such appeal  must be f i l e d  wi th in  f i f t e e n  (15) days from the  

r e c e i p t  of t he  Board's no t ice .  
115 



I?. Zoning 

Each c i t y  o r  v i l l a g e  may e s t a b l i s h  a  Planning Commission 

t o  i n s t i t u t e  a sys temat ic  planning of t h e  municipal corporat ion.  

The Planning Commission makes plans and maps of t h e  municipal 

corpora t ion ,  showing the Commission's recommendations f o r  t he  

genera l  l oca t ion ,  charac te r  and ex t en t  of pub l i c  grounds, ways, 

property and bu i ld ings ,  and the  genera l  l oca t ion  of pub l i c  

u t i l i t i e s  and terminals ,  whether p u b l i c a l l g  or  p r i v a t e l y  owned 

o r  operated. The Commission has  no power with respec t  t o  t h e  

cons t r~ rc t i on ,  mai.ntenance, use o r  enlargements of improvements 

by any p u b l i c  u t i l i t y  on i t s  own property if such u t i l i t y  is  

owned o r  operated by an i nd iv idua l ,  par tnersh ip ,  a s soc i a t i on  o r  

corpora t ion  f o r  p r o f i t .  
116 

Whenever the-Commission makes a  plan of t h e  municipal 

corporat ion,  no pub l i c  p rope r ty  o r  u t i l i t y ,  whether pub l i ca l l y  or  

p r i v a t e l y  owned, s h a l l  be  constructed i n  the municipal corporat ion 

unless  t he  l oca t ion ,  charac te r  and ex t en t  is  approved by t h e '  

Commission. I n  case  of d i sapprova l ,  the  Commission s h a l l  

communicate i ts reasons f o r  d e n i a l  t o  the l e g i s l a t i v e  a u t h o r i t y  

of the  municipal corpora t ion  and t o  t he  head of the  department 

which has  con t ro l  of the  cons t ruc t ion  of t he  proposed u t i l i t y .  

The l e g i s l a t i v e  a u t h o r i t y ,  by a  vo t e  of no t  less than two-thirds 

(213) of i ts  members and of such department head, toge ther  may 

over ru le  such disapproval .  
117 
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The Planning Commission may d i v i d e  t h e  municipal  c o r p o r a t i o n  

i n t o  zones o r  d i s t r i c t s  i n  t h e  i n t e r e s t  of t h e . . p u b l i c l s  h e a l t h ,  

s a f e t y  and wel fa re .  Such zones o r  d i s t r i c t s  r e g u l a t e  t h e  loca- 

t i o n ,  u s e ,  h e i g h t ,  bu lk ,  set back and dimension of b u i l d i n g s  
. . 

. " 

and o t h e r  s t r u c t u r e s  a s  a  reasonab le  e x e r c i s e  of t h e  m u n i c i p a l i t y ' s  

p o l i c e  power. No b u i l d i n g  p e r m i t  may be i s s u e d  t o  any person 
. . 

who does  n o t  comply w i t h  t h e  zoning o rd inances  and r e g u l a t i o n s  

of the  m u n i c i p a l i t y .  However, e i t h e r  t h e  A d m i a i s t r a ~ i v e  Board 

o r  Planning Commission may permit  excep t ions  t o  and v a r i a t i o n s  from 

t h e  zoning r e g u l a t i o n s  i n  t h e  c l a s s e s  of c a s e s  o r  s i t u a t i o n s  

s p e c i f i e d  i n  t h e  r e g u l a t i o n s .  
118 

The only  l i m i t a t i o n  upon a  m u n i c i p a l i t y ' s  power t o  zone is 

t h a t  such ordinances  cannot be unreasonable  o r  a r b i t r a r y  and they 

must have some s l l h s t a n t i a l Y r e l a t i o n  t o  h e a l t h ,  ~ a f c t y  and morels  

t o  be w i t h i n  t h e  p o l i c e  power of t h e  m u n i c i p a l i t y .  
119 

111. I n d i r e c t  Cons idera t ions  

A. Endangered Species  

The Chief of t h e  Div i s ion  of N a t u r a l  Areas and Prese rves  

adopts  r u l e s  and sets f o r t h  c r i t e r i a  f o r  i d e n t i f y i n g  and d e s i g n a t i n g  

endangered s p e c i e s  and endangered p l a n t s  n a t i v e  t o  Ohio. The Chief 

makes a l i s t  of those  endangered s p e c i e s  and p l a n t s ,  which i n c l u d e  

those  s p e c i e s  and p l a n t s  l i s t e d  i n  t h e  F e d e r a l  "Endnagered Species  

Act of 1973."120 
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The Attorney General of Ohio, upon the  reques t  of t he  Chief ,  

prosecutes  any person who v i o l a t e s  r u l e s  s e t  f o r t h  t o  p ro t ec t  

Ohio's endangered spec ies .  121 

A SSH developer should f i nd  out  what p l a n t s  a r e  on the  

endangered spec i e s  l ist  i n  Ohio and determine i f  h i s  p ro j ec t  t h r ea t ens  

any suchspecies  or  p l an t s .  Determini,ng what impact a SSH p ro j ec t  

may have on such p l a n t s  may e f f e c t i v e l y ' d e l a y  or  aba te  a p ro j ec t .  

B. Wild, Scenic and Recreat ional  Rivers  

Watercourses qua l i fy ing  a s  one of t he se  r i v e r s  must be  a 

s u b s t a n t i a l l y  n a r u r a l  channel wi th  recugulzed banks and bottom, 

i n  which a flow of water occurs ,  wi th  an average of a t  l e a s t  

f i v e  (5) m i l e s  of length.  The Direc tor  of Natural  Resources may 

propose f o r  es tabl ishment  a s  a . w i l d ,  s cen i c  o r  r e c r e a t i o n a l  r i v e r  

a r ea  a p a r t  of any watercourse i n  Ohio, which i n  h i s  judgment 

possesses  water conservat ion,  s cen i c  f i s h ,  w i l d l i f e ,  h i s t o r i c  

122 o r  outdoor r e c r e a t i o n  va lues  which should be  preserved. . 

Declara t ion  by t h e  Di rec tor  t h a t  an a r e a  is a wi ld ,  s cen i c  

o r  r e c r e a t i o n a l  r i v e r  a r ea  does not author ize  t he  Di rec tor ,  o r  

any agency t o  r e s t r i c t  t he  use of land by the  owner o r  anyone 

ac t i ng  under h i s  au tho r i t y .  I n  add i t i on ,  no munic ipa l i ty  or  

s t a t e  agency may modify o r  cause t o  modify t h e  channel of any 

watercourse wi th in  a wi ld ,  s cen i c  o r  r e c r e a t i o n a l  r i v e r  a r ea  

which is  ou t s ide  t h e  munic ipa l i ty ' s  l i m i t s ,  without having 

f i r s t  obtained approval from t h e  Di rec tor  of Natural  Resources. 
123 
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The inc lu s ion  of a  watercourse w i th in  t h e  s t a t e ' s  wi ld ,  

s cen i c  and r e c r e a t i o n a l  r i v e r  system may opera te  a s  a  ba r  t o  SSH 

development, hence, i t  warrants  t he  deve loper ' s  cons idera t ion .  

The developer should consu l t  t h e  Di rec tor  of Natural  Resources t o  de te r -  

- :  mine the  s t a t u s  of a  r i v e r  o r  stream before  cons t ruc t i ng  h i s  SSH p r o j e c t .  

C. Department of Natural Resources 

1. The Divis ion of Wi ld l i f e  

This  Div is ion  p lans ,  develops and i n s t i t u t e s  programs 

f o r  t he  preserva t ion  and management of wild  animals ,  including 

aqua t i c  w i l d l i f e ,  throughout Ohio. 124 

The Div is ion  p r o h i b i t s  any person from p lac ing  any 

obs t ruc t i on  i n  Ohio's waters  which prevent  t h e  n a t u r a l  t r a n s i t  

of f i s h .  125 Although f i s h  ladders  a r e  r a r e l y  requi red ,  i f  a  

developer must cons t ruc t  a f i s h  ladder  on h i s  dam, then he 

must bear  i t s  cos t .  
126 

Upon p e t i t i o n  of no t  l e s s  than f i v e  f r eeho lde r s  of a  

county,  t h e  Board of County Commissioners of such county must 

e r e c t  a  f i s h  passageway o r  chute  over a  s t a t e  owned dam, 

which s h a l l  be cons t ruc ted  by t h e  Department of Natural  

Resources. 
127 

The County Commissioners, on p e t i t i o n  of 

f i v e  o r  more f r eeho lde r s  of t h e  county,  s h a l l  cons t ruc t  f i s h  

chutes  ac ros s  a  d A  owned and e r ec t ed  by p r i v a t e  i n t e r e s t s  

126~elephone Conversation wi th  M r .  Jack Erickson,  S t a f f  B io log i s t  a t  
t h e  Divis ion of Wi ld l i f e  (June 19 ,  1979).  

1 2 7 0 ~ ~ ~  REV. CODE ANN. 5 307.64 (Page 1979). 



a s  w e l l .  128 Most probably, t h e  county s h a l l  bear t he  cos t  

of e r e c t i n g  f i s h  chutes  i n  t h i s  s i t u a t i o n .  
129 

The cons t ruc t ion  and maintenance of f i s h  chutes  o r  l adders ,  

i f  paid f o r  by the  developer,  w i l l  s i g n i f i c a n t l y  add t o  t he  

cost  of cons t ruc t ing  and opera t ion  SSH and may block o r  delay 

the  development of SSH. A developer should consu l t ,w i th  t he  

Di rec tor  of t h e  Deparrmenr of Narural Resources t o  determine 

i f  h i s  dam must be  equipped wi th  a  f i s h  ladder .  

2. Division of Natural  Areas and Preserves  

This  Divis ion is charged with t h e  r e s p o n s i b i l i t y  of 

acquir ing a  system of n a t u r a l  a reas  and preserves  by a r t i c l e s  

of ded ica t ion  or  g i f t .  The power of eminent domain is not  

conferred upon t h i s  Divis ion.  A r t i c l e s  of ded ica t ion  execntad 

by the  owner of land have t h e  same e f f e c t  a s  a  conveyance 

of an  i n t e r e s t  i n  land. The Chief of t h i s  Divis ion exe rc i s e s  

adminis t ra t ive  r e s p o n s i b i l i t y  over such na ture  preserves ,  

e.g. ,wild,  s cen i c  and r e c r e a t i o n a l  r i v e r s ,  and is  required 

t o  preserve t h e  n a t u r a l  o r  a c s t h c t i c  condi t ion  of t h e  preserve.  
130 

The establ ishment  of a  na tu re  preserve may s i g n i f i c a n t l y  

a f f c c t  a SSH developer.  I f  a  SSII p r o j e c t  adversely a f f e c t s  

a  natu,re preserve ,  the  p r o j e c t  may be abated.  However, a  

developer may request  t h e  Department of Natural  Resources t o  

amend t h e  a r t i c l e s  of ded ica t ion  so  a s  t o  allow h i s  SSH 

p ro j ec t  t o  coexis t .  Y e t ,  t he  ~ e p a r t m e n t  cannot amend the  

\ 

1 2 8 ~ ~  ATT'Y GEN. 3158 (OHIO 1931). 

129~elephone  Conversation with M r .  Jack Erickson, S t a f f  B io log i s t  a t  
t h e  Divis ion of Wi ld l i f e  (June 19,  1979).  
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terms and condi t ions  of any a r t i c l e . o f  ded i ca t i on  which 

would de s t roy  t h e  n a t u r a l  o r  a e s t h e t i c  condi t ion  of a 

preserve.  131  

3. Shore Erosion 

The Chief Engineer of t h e  Department of Natura l  Resources 

may e n t e r  i n t o  agreements wi th  p o l i t i c a l  subdiv i s ions  f o r  

t h e  purpose of cons t ruc t ing  and maintaining p r o j e c t s  t o  

prevent  a n d ' a r r e s t  e ro s ion  along t h e  south shore  of Lake 

, Erie, bays and r i v e r s  connected wi th  t h e  l ake ,  and any 

watercourses  t h a t  flow i n t o  it. 132 

Arres t ing  s o i l  e ro s ion  may a f f e c t  SSH. A developer 

should consu l t  wi th  t h e  Department of Natura l  Resources t o  

s e e  i f  such a p r o j e c t - i s  planned on a watercourse where h i s  

dam r e s ide s .  

D. His to rkc  Preserva t ion  - Lands a n d ' ~ e m o r i a 1 s  , 

Any ' incorporated a s s o c i a t i o n  may acqui re  r e a l  e s t a t e  f o r  

t h e  preserva t ion  of parks ,  memorial s i t e s ,  h i s t o r i c  sites 

o r  p r e h i s t o r i c  s i t e s  £or  t h e  f r e e  u se  and b e n e f i t  of t h e  publ ic .  
133 

A developer should consu l t  wi th  t he  proper person, a s s o c i a t i o n  

o r  corpora t ion  owning o r  having custody of such parks  o r  grounds 

during t h e  e a r l y  planning s t a g e s  t o  determine whether h i s  SSH 

p r o j e c t  w i l l  adverse ly  a f f e c t  such parks  o r  grounds. Otherwise, 

a developer w i l l  be  l i a b l e  f o r  dimages o r  h i s  p r o j e c t  enjo'ined 

i f  h i s  dam i n j u r e s  s t r u d t u r e s ,  trees o r  p l a n t s  w i th in  a park o r  

h i s t o r i c a l  site. 
134 

133~d. - $ 5  1743.06; 1743.07 (Page 1978). 
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E. Great  Lakes Basin Compact 

This Compact promotes t h e  comprehensive development, use  and 

conservat ion of t h e  water  resources  of t he  Great Fake Basin. The 

Compact e s t a b l i s h e s  an intergovernment agency which has  t h e  power 
. . . . 

t o  recommend methods and means of a t t a in ing '  t h e  ' Compact ' s pro- 

claimed purpose. No a c t i o n  of t h e    oh mission has  f o r c e  i n  law i n ,  

::. 135 
nor  is  i t  binding upon, any p a r t y  s t a t e .  

The Commission's j u r i s d i c t i o n  extends t o  a l l  r i v e r s ,  ponds,, 

streams and o the r  watercourses  which a r e  t r i b u t a r i e s  o r  which 

comprise a p a r t  of any watershed d ra in ing  i n t o  one of t h e  Lakes. 

Of p a r t i c u l a r  i n t e r e s t  t o  SSH developers  i s  t h a t  each member 

s t a t e  agrees  t o  consider  t h e  Commission's recommendations on . 

s u i t a b l e  h y d r o e l e c t r i c  power development. A developer 

may wish t o  consu l t  wi th  one of Ohio's Commissioners, which 

would be e i t h e r  t h e  D i r ec to r  of Natura l  Resources o r  t h e  

Di rec tor  of Environmental P ro t ec t i on ,  t o  determine how t h i s  

136 
Compact a f f e c t s  SSH. 

F. Ohio River S a n i t a t i o n  Compact 
, a  ."  

This  Compact pledges cooperat ion among t h e - s i g n a t o r y  

s t a t e s  w i th  regard t o  t h e  c o n t r o l  of any p o l l u t i o n  of t h e  r i v e r s ,  

streams and wa te r s . o f  t h e  Ohio River Basin. The Compact c r e a t e s  

t h e  Ohio Val ley Water S a n i t a t i o n  Commission, which is  authorized 

t o  adminis ter  and enforce t h e  Compact's provis ions .  The Compact 
.p 

r equ i r e s  a l l  s i gna to ry  s t a t e s  t o  t r e a t  sewage and wastes  

'-351d. - g 6i61 .0 i  (Page 1977) A r t i c l e  I; A r t i c l e  V I .  
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discharged i n t o , t h e  Ohio River and i t s  t r i b u t a r i e s .  
137 

The Compact does not d e c l a r e  dams t o  be a  po in t  source;  

however, i f  a  dam . increased  the  p o l l u t i o n  of 

t he  Ohio River waters ,  then i t  is l i k e l y  t h a t  t he  Commission 

would have j u r i s d i c t i o n  ov.er the  SSH p ro j ec t .  A developer of 

SSH should contac t  the  Di rec tor  of Environmental Pro tec t ion  t o  

see i f .  t h e  Commission's r egu la t i ons  a f f e c t  SSH. 

G. s a n i t a r y  . . . .. . D i s t r i c t s  . . 

The c rea t ion  of a  San i t a ry  D i s t r i c t  may s i g n i f i c a n t l y  

a f f e c t  SSH. A San i t a ry  D i s t r i c t  has t he  duty and power to :  

(1) prevent and co r r ec t  po l lu t i on  of s t reams;  

(2) c lean  and improve s t ream channels;  

(3) r egu la t e  t he  flow of s t reams;  

(4) provide f o r  t he  c o l l e c t i o n  and d i sposa l  of waste;  

(5) provide a  publ ic  water supply; and, 

(6) exterminate  o r  prevent  i n s e c t s ,  and aba te  t h e i r  

breeding places .  138 

Since t he  Board of Di rec tors  of a  San i t a ry  D i s t r i c t  has a  

dominant r i g h t . o f  eminent domain over water power companies i n  

car ry ing  . . out  i t s  d u t i e s ,  t he  Board mayfgrea t ly  i n t e r f e r e  with a  

SSH p ro j ec t .  
13 9  

For example, a  San i t a ry  D i s t r i c t  may make 

r egu la t i ons  t o  p r o h i b i t  a  developer of SSH from cons t ruc t ing  a  

' 137~d.  -- 5 6113.01 (Page 1977) A r t i c l e  I;  A r t i c l e  V I .  
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r e se rvo i r  i f  t he  Board bel ieved i t  would breed in sec t s .  140 

However, t h e  Board i s  required no t  t o  i n t e r f e r e  with t h e  

opera t ion  o r  usefu lness  of a pub l i c  u t i l i t y  beyond t h a t  

, a c t u a l l y  necessary. 

Every Sani ta ry  D i s t r i c t  must prepare maps, p lans ,  p r o f i l e s  

and o ther  d a t a  f o r  t he  purposes f o r  which t h e  D i s t r i c t  was ' 

es tab l i shed .  I f  a developer 's  SSH p r o j e c t  is loca ted  i n  a . 

Sani ta ry  D i s t r i c t ,  he  should see whether t he  D i s t t i c t ' ~  plans 

adversely a f f e c t  h i s  .project .  

H. Removal of Milldams 

Ohio does not  haveaUMilldam Act," permi t t inga the  e r e c t i o n  

of milldams. However, Ohio does have a process by which m i l l -  

dams may be  removed. Whether a SSH dam would be considered a 

milldam is  unclear .  H i s t o r i c a l l y ,  milldams where c h a r a c t e r i z e d .  

a s  dams which produced water power f o r  t h e  gr ind ing  of g r a i n  

and ' the sawing of lumber. However, the  term has taken on a . 

broader meaning and has  been appl ied t o  dams which impound 

water f o r  any manufacturing purpose, including t h e  purpose of 

generat ing e l ec t r i c i t y .14 '  Thus, aSSH dam i n  Ohio may be sub jec t  t o  

' removal . a t  any t i m e .  Unfortunately , t h e r e  'is no case law 

c l a r i f y i n g  t h i s  i s sue .  

Two-thirds (213) of t h e  owners of land ad jo in ing  o r  ad jacent  

t o  a stream may p e t i t i o n  t he  County Auditor f o r  t h e  removal of a 

milldam. Upon no t i fy ing  the  milldam's owner, the  Board of County 

e ,  e . . ,  Zamani v. O t t e r  T a i l  Power Co., 182 Minn. 355, 234 N.W. 457 (1931). 



Commissioners conduct hear ings t o  determine whether removal is  

conducive t o  the  pub l i c  h e a l t h ,  convenience and welfare .  142 

Costs f o r  removal of a milldam a r e  apportioned among t h e  

landowners benef i ted .  I f  t he  p a r t i e s  cannot agree on compensa- 

t i o n  t o  be paid,  o r  i f  any of t h e  p e t i t i o n e r s  ob j ec t  t o  t h e  

compensation p r i c e ,  then t h e  p a r t i e s  may appeal  t o  t he  Cour t  of 

Common P l e a s .  I n  t h e  event t h e  p e t i t i o n  i s  approved, t h e  County 

Engineer appra i ses  t he  property taken. A hear ing is provided, 

i n  which t h e  Board of County Commissioners determines t he  amount 

of damage t h e  milldam owner is e n t i t l e d  t o  and t h e  f a i r  market 

va lue  of any land taken. 143 

Any i n t e r e s t e d  landowner may appeal t o  t h e  Court of Common 

P leas  on the  following quest ions:  (1)  Is t h e  improvement necessary?;  

(2)  Is i t  conducive t o  t he  public welfare? ;  ( 3 )  Ara the  aoo to .  

g r e a t e r  than the b e n e f i t s ? ;  and, (4) Is any award f o r  compensation o r  

damages j u s t ?  144 

I n  the event t h a t  a milldam owner is  refused compensation, 

he  is e n t i t l e d  t o  a jury t r i a l .  
145 

I f  a SSH dam is c l a s s i f i e d  a s  a milldam and sub jec t  t o  

removal a t  any time, then t h i s  cons tan t  t h r e a t  r equ i r e s  s i g n i f i c a n t  

a t t e n t i o n  by t he  developer.  

1 4 2 ~ ~ ~ ~  REV. .CODE ANN. $ 5  6155.01;- 6155.03 (Page 1977). 
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I V .  Ohio Publ ic  Uti l i t ies  Commission 

A. Publ ic  u t i l i t y  Defined 

The Ohio Publ ic  Uti l i t ies   omm mission s t a t e s  t h a t  an 

e l e c t r i c  l i g h t  company, when engaged i n  t h e  business  of 

supply ing  e l e c t r i c i t y  f o r  l i g h t ,  hea t  o r  power purposes t o  

Ohio consumers, i s  a pub l i c  u t i l i t y ,  and sub jec t  t o  t h e i r  

j u r i s d i c t i o n .  Nonprofit companies, o r  those owned and 

operated by any municipal corporat ion a r e  exempt gram t h e  

Comis s ion ' s  purview. 
146 

Supplying e l e c t r i c i t y  t o  consumers has  been in t e rp re t ed  

t o  mean both producing the  e l e c t r i c i t y  and d i s t r i b u t i n g  i t  t o  

the  publ ic .  147 I n  Ohio Mining, t h e  Ohio Supreme Court s t a t e d  

t h a t  an e l e c t r i c  company t h a t  so ld  i t s  e n t i r e  product t o  a .  

publ ic  u t i l i t y ,  who i n  t u r n  so ld  t h a t  product t o  consumers, 

w a s  not  t .o 'be recognized as a publ ic  u t i l i t y  f o r  purposes 

of t he  Commission's j u r i s d i c t i o n .  However, t h e  Court found 

the  e l e c t r i c  company ( t h e  producer) t o  be a  pub l i c  u t i l i t y ,  

s i n c e  t he  e l e c t r i c  company and t h e  d i s t r i b u t i n g  company were 

owned by the  same e n t e r p r i s e ,  ( i . e . , t he  same s tockholders  

owned t h e  property of each company). Hence, t he  Court he ld  

t h a t  both t h e  e l e c t r i c  company.and t h e  d i s t r i b u t i n g  company 

were sub jec t  t o  t h e   omission's j u r i s d i c t i o n .  148 

The Ohio Supreme Court has s t a t e d  t h a t  i n  determining 

whether a  company is  a  pub l i c  u t i l i t y ,  i t  is immaterial  t h a t  

146~d.  - § § 4905.03 ; 4905.02. 

1470hio Mining Co. v.  P.U.C., 106 Ohio S t .  138, 140 N.E. 143 (1942). 
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a  company has  never invoked t h e  power of eminent domain, d id  

no t  hold i t s e l f  out  t o  se rve  the  pub l i c  gene ra l l y ,  and only 

so ld  t o  s e l e c t  cons'umers by ;p r iva t e  con t r ac t .  Regardless of , 
t he  r i g h t  of t h e  pub l i c  t o  demand and r ece ive  s e rv i ce ,  t h e  

quest ion whether a  business  e n t e r p r i s e  c o n s t i t u t e s  a  publ ic  

u t i l i t y  is determined by t h e  na ture  of i ts  operat ions.  Each 

case must s tand  upon t h e  f a c t s  pecu l i a r  t o  i t .  A corporat ion 

t h a t  s e rves  such a  s u b s t a n t i a l  p a r t  of t h e  pub l i c  a s  t o  make 

i ts  r a t e s ,  charges and methods of opera t ions  a  mat te r  of 

pub l i c  concern, .welfare  and i n t e r e s t  s u b j e c t s  i t s e l f  t o  

r egu la t i on  by t h e  Commission. 
149 

1 n . I n d u s t r i a l  Gas, t h e  Court he ld  t h a t  a  gas company, 

which had f i f t y  (50) m i l e s  of p ipe  l i n e  running through four  

count ies  supplying nineceen (19) indus t rPa1  p l a n t s  w i t h  

n a t u r a l  gas ,  was rendering s e r v i c e  t o  a  s u b s t a n t i a l  p a r t  of 

Ohio s o  as t o  be  sub jec t  t o  t h e  Commission's j u r i s d i c t i o n .  150 

Thus, t he  Commission has  j u r i s d i c t i o n  over r e t a i l  s a l e s  of 

e l e c t r i c i t y  so ld  by a  pub l i c  u t i l i t y .  An e l e c t r i c  company 

w i l l  be c l a s s i f i e d  a s  a  publ ic  u t i l i t y  i f  i t  se rves  a  s u b s t a n t i a l  

p a r t  o f ' t h e  pub l i c  s o  as. t o  make i ts r a t e s ,  a  mat te r  of 

publ ic  .concern. 151 .. ., 

149 
I n d u s t r i a l  Gas Co. v. P.U.C., 135 Ohio S t .  408, 21 N.E.2d 166 (1939). 
See a l s o  Ohio Power Co. v. V i l l age  of A t t i c a ,  23 Ohio S t .  2d 37, 261 -- 
N.E.2d 123 (1970). 
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B. The P u b l i c  U t i l i t i e s  Commission 

Once w i t h i n  t h e  Commission's j u r i s d i c t i o n ,  SSH is  s u b j e c t  . . 
t o  myriad r e g u l a t i o n s .  

The Commission s u p e r v i s e s  a l l  p u b l i c  u t i l i t i e s  within i t s  I 

j u r i s d i c t i o n ;  h a s  t h e  power t o  examine such p u b l i c  u t i l i t i e s ;  

keep informed as t o  t h e i r  g e n e r a l  c o n d i t i o n ;  c a p i t a l i z a t i o n ;  

f r a n c h i s i n g ;  and as t o  t h e  manner i n  which t h e i r  p r o p e r t i e s  a r e  
. . 

l e a s e d ,  o p e r a t e d ,  managed and conducted w i t h  r e s p e c t  t o  t h e  
. . 

adequacy o r  accommodation a f f o r d e d  by t h e i r  s e r v i c e ;  t h e  s a f e t y  

and s e c u r i t y  of t h e  p u b l i c  and employees; a n d , t h e i r  compliance 
. . 

w i t h ' a l l  laws,  o r d e r s  of t h e  Commission, f r a n c h i s e s  and c h a r t e r  

requirements .  152' 

.. . . , . 

The Commission i s  empowered t o  e n t e r  a u t i l i t y ' s  premises 
, - . . . . 

t o  i n s p e c t  o p e r a t i o n s  owned, opera ted  o r  c o n t r o l l e d  by p u b l i c  . . 

u t i l i t i e s ,  m u n i c i p a l i t i e s  o r  by n o n p r o f i t  u t i l i t i e s .  The power 
\ .  

t o  i n s p e c t  i n c l u d e s  t h e  power t o  p r e s c r i b e  any r u l e  o r  o r d e r  

necessa ry  f o r  t h e  p r o t e c t i o n  of p u b l i c  s a f e t y .  
153 

. 8 ,  

The Commission may e s t a b l i s h  a  system of accounts  t o  be 
. . 

k e p t  by a p u b l i c  u t i l i t y ,  i n c l u d i n g  those  owned o r  opera ted  by 

m u n i c i p a l i t i e s ,  and may p r e s c r i b e  t h e  manner i n  which t h e  accounts  
, ' *  

should be kep t  . 154 

4 . . 
I 

The Commission is t o  be kep t  informed of a l l  new con- 

s t r u c t i o n  and may p r e s c r i b e  c o n s t r u c t i o n  accounts .  I f  t h e  

Commission s o  de te rmines ,  a  u t i l i t y  must c a r r y  a  d e p r e c i a t i o n  

account .  No u t i l i t y  f u r n i s h i n g  s e r v i c e  o r  f a c i l i t i e s  may abandon 

1520~10  REV. CODE ANN. 4905.06 (Page 1977) . 



such se rv i ce s  o r  f a c i l i t i e s  without t he  approval of t he  
I 

Commission. A u t i l i t y  must fu rn i sh  necessary and adequate 

s e rv i ce s  and cannot charge unreasonably f o r  any se rv i ce ,  o r  

i n  excess of t h a t  allowed by law o r  by order  of the Commission. 
155 

Every publ ic  u t i l i t y  must p r i n t  and f i l e  wi th  t he  Commission, 

schedules showing a l l  r a t e s ,  j o i n t  r a t e s ,  r e n t a l s ;  t o l l s ,  

c l a s s i f i c a t i o n s  and charges f o r  s e r v i c e  of every kind furnished 

by it.  Every u t i l i t y  may f i l e  a schedule o r  e n t e r  i n t o  any 

reasonable r a t e  arrangement wi th  another pub l i c  u t i l i t y  o r  

with i t s  customers, consumers o r  employees. However, the  cos t  

d a t a  o r  f a c t o r s  upon which such r a t e s  a r e  based and f i xed  must 

be f i l e d  with the Commission and such arrangements s h a l l  be 
, , 

under t he  Commission's superv is ion  and r egu la t i on ,  and w i l l  

'156 
be sub jec t  t o  change, a l t e r a t i o n  o r  modi f ica t ion  by t h e  Commission. 

. . . . 
The Commission may change the  r u l e s  o r  r egu la t i ons ,  measure- 

ments o r  p r a c t i c e s  of a publ ic  u t i l i t y  wi th  respec t  t o  its pub l i c  

s e r v i c e  when, a f t e r  a hear ing ,  i t  deems them un jus t  o r  unreason- 

ab le .  The Commission may a l s o  order  reasonable p l a n t  improvements 

f o r  the publ ic  convenience and welfare .  157 

Any municipal corporat ion may r e q u i r e  of any pub l i c  u t i l i t y  

t o  make add i t i ons  or  extensions t o  i t s  d i s t r i b u t i n g  p l a n t . w i t h i n  

the  municipal i ty .  Such requirements a r e  sub jec t  t o  t he  

 omm mission's review. 158 



The Commission's power t o ' r e g u l a t e  extends t o  s tocks ,  

bonds and notes  issubd by a  u t i l i t y .  There is an exemption 

f o r  short-term notes  issued by an e l e c t r i c ' l i g h t  company. With 

t h e  Commission's permission, any two o r  more p u b l i c . u t i l i t i e s  

may opera te  t he re  l i n e s  o r  p l a n t s  i n  conjunct ion with each 

o ther ;  may purchase,  s e l l  o r  l e a s e  t h e  proper ty ,  p l a n t  o r  

business  of any o the r  u t i l i t y ;  and purchase t he  s tock  of any 

o ther  u t i l i t y .  159 

Every u t i l i t y  having any equipment on, over o r  under any 

s t r e e t  n r  hj.ghway m l ~ s t . ,  f nr a reasnnahla  cnmpensatinn, permit 

t h e  use  of such equipment by a n y . o t h e r  pub l i c  u t i l i t y  whenever 

t h e  Commission deems i t  necessary. I f  t he  p a r t i e s  cannot agree 

160.. . : 
on compensation, t h e  Commission may d i r e c t  i t .  

C. C e r t i f i e d  T e r r i t o r i e s  f o r  E l e c t r i c  Companies 
I 

Every e l e c t r i c  s u p p l i e r ,  including e l e c t r i c  l i g h t  companies 

organized a s  nonprof i t  corpora t ions  bLt not including municipal 

u t i l i t i e s ,  a r e  r e s t r i c t e d  t o  boundries of a c e r t i f i e d  t e r r i t o r y  

i n  which an e l e c t r i c  company may provide e l e c t r i c i t y .  161 ' .  

R e s t r i c t i o n s  on t h e  supplying of e l e c t r i c i t y  t o  c e r t i f i e d  

t e r r i t o r i e s  only a p p l i e s  t o  t h e  r e t a i l  s a l e  of e l e c t r i c i t y ,  

n o t  t o  t he  wholesale of e l e c t r i c i t y .  162 Hence, a  developer of 

SSH s e l l i n g  t o  a  publ ic  u t i l i t y  is no t  confined t o  s e l l i n g  h i s  

e l e c t r i c i t y  i n  j u s t  one t e r r i t o r y .  

1601d. - 5 490.5.51. 

1611d. - 5 4933.82 (Page Supp. 1978) . 
162~elephone Conversation wi th  M r .  Donn Rosenblum of the  Legal Sect ion of 

t h e  Publ ic  Ut i l i t ies  Department (July 23 , 1979) 



The Commission e s t a b l i s h e s  t h e s e  boundr ies ,  and s u p p l i e s  
. :. . 

a  map of t h e  c e r t i f i e d  t e r r i t o r y  t o  each e l e c t r i c  s u p p l i e r .  Each 
. I . , .  ' 

e l e c t r i c  s u p p l i e r  h a s  t h e  e x c l u s i v e  r i g h t  t o  f u r n i s h  e l e c t r i c  . . 

s e r v i c e  t o  a l l  e1ect r i .c  load c e n t e r s  (consuming f a c i l i t i e s )  

l o c a t e d  w i t h i n  i t s  c e r t i f i e d  t e r r i t o r y ,  and cannot f u r n i s h ,  

make a v a i l a b l e ,  r e n d e r ,  o r  extend i ts e l e c t r i c  s e r v i c e  f o r  u s e  

i n  t h e  c e r t i f i e d  t e r r i t o r y  of ano the r  e l e c t r i c  s u p p l i e r .  163 

Nothing impa i r s  a  munic ipa l  c o r p o r a t i o n  frnm r e q u i t i n g  

f r a n c h i s e s  o r  c o n t r a c t s  f o r  t h e  p r o v i s i o n  of e l e c t r i c  s e r v i c e  

w i t h i n  i ts boundr ies .  Any e l e c t r i c  s u p p l i e r  may extend i t s  

f a c i l i t i e s  through t h e  c e r t i f i e d  t e r r i t o r y  of ano the r  e l e c t r i c  

s u p p l i e r  t o  connect  any of i t s  f a c i l i t i e s ,  t o  s e r v e  e l e c t r i c  

load  c e n t e r s  w i t h i n  i t s  own c e r t i f i e d  t e r r i t o r y  o r  t o  i n t e r -  

connect  w i t h  o t h e r  e l e c t r i c  s u p p l i e r s .  E l e c t r i c  s u p p l i e r s  

must f u r n i s h  adequate  f a c i l i t i e s  t o  meet t h e  r e a s o n a b l e  needs 

of t h e  consumers and i n h a b i t a n t s  i n  t h e  c e r t i f i e d  t e r r i t o r i e s  

they are t o  s e r v e .  T e r r i t o r y  ' r i g h t s  may b e  a s s i g n e d  o r  

t r a n s f e r r e d  on ly  w i t h  t h e   omm mission's approval .  
,164 

M u n i c i p a l i t i e s  r e t a i n  t h e  r i g h t  t o  g e n e r a t e ,  t r a n s m i t ,  

d i s t r i b u t e . o r  s e l l  e l e c t r i c  energy.  The s e r v i c e s  of a 

m u n i c i p a l i t y  owned e l e c t r i c  system i n c l u d e s  a l l  of t h e  
. . 

m u n i c i p a l i t y ' s  i n c o r p o r a t e d  a r e a  and t h a t  t e r r i t o r y , w i t h i n  a  

l i n e  s u b s t a n t i a l l y  e q u i d i s t a n t  between i ts  e x i s t i n g  d i s t r i b u t i o n  

l i n e s  and t h e  n e a r e s t  e x i s t i n g  d i s t r i b u t i o n  l i n e  of any e l e c t r i c  

s u p p l i e r  i n  every  d i r e c t i o n .  165 
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Every e l e c t r i c  supp l i e r  must f i l e  .with t he  Commission 

a  map showing a l l  of i t s  e x i s t i n g  d i s t r i b u t i o n  l i n e s  and 

the  proposed boundries of i ts c e r t i f i e d  t e r r i t o r y .  166 

D.  ation ion of Rates 

The commission is empowered t o  f i x  reasonable  r a t e s  f o r  

publ ic  u t i l i t i e s .  The Commission may i n v e s t i g a t e  t he  value of 

a  u t i l i t y ' s  property i n  order  t o  a s c e r t a i n  the  reasonableness of 

i t s  r a t e s .  167 : I n  determining a  r a t e ,  t he  Commission cons iders ,  

among o the r  things:  (1) the  va lua t ion  of c e r t a i n  property of 

the utility used and u s e f u l  i n  i t s  se rv i ce ;  (2) a  f a i r  and 

reasonable  r a t e  of r e tu rn ;  (3) t he  d o l l a r  annuaL r e t u r n  t o  

which a  u t i l i t y  is e n t i t l e d ;  and,(4) t he  cos t  of t he  u t i l i t y  of 

rendering t h e  u t i l i t y  s e r v i c e  f o r  t h e  t e s t  period l e s s  t he  

t o t a l  of any i n t e r e s t  on cash or  c r e d i t  refunds paid by the  

u t i l i t y  during t h e  t e s t  period. 
168 

I n  Ci ty  of Cleveland v. P.U.C.,a telephone r a t e  case,  the  

Ohio Supreme Court held t h a t  a  -- r a t e .  base is  e s t ab l i shed  by 

determining t h e  d o l l a r  amount o f . r econs t ruc t ing  t h e  u t i l i t y ' s  

p roper ty ,  which is used and u s e f u l  i n  rendering telephone 

s e r v i c e ,  l e s s  e x i s t i n g  dep rec i a t i on  of such property.  The 

Commission determines what percentage w i l l  r epresen t  a  f a i r  

1661d. - 5 4933.82. 

167~d .  - 5 5  4909.01; 4909.02 (Page 1977). 

1681d. - p 4909.15 (Page Supp. 1978). 
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annual r a t e  of r e t u r n  on the  u t i l f t y ' s  property used i n  

rendering a publ ic  s e r v i c e  by f i x i n g  a r a t e  above a po in t  which 
. . 

would become conf i sca tory ,  but somewhat l e s s  than t h e  f u l l  
. . 

va lue  of t he  s e r v i c e  t o  t h e  public.17fl The r a t e  of r e t u r n  i s  

added t o  t he  d o l l a r  amount of t he  annual expenses, e.g., taxes ,  

t o  a r r i v e  a t  an al lowable gross  annual revenue. The Commission 

f i x e s  r a t e s  t o  provide t h e  u t i l i t y  with an amount equal  t o  such 

al lowable gross  annuaJ revenue. 171 . . .  

Munic ipa l i t i e s  a r e  empowered t o  f i x  t h e  Fa t e s  of u t i l i t i e s  
* .  .. 

with in  t h e i r  incorporat ion.  Notwithstanding, a publ ic  u t i l i t y  

may s t i l l  f i l e  an app l i ca t i on  wi th  t h e  Commission t o  f i x  a 

reasonahle  r a t e  f o r  i ts  serv ices .  I f  t h e  publ ic  u t i l i t y  does no t  

accept  t he  munic ipa l i ty ' s  r a t e  schedule,  then the  Commission f i x e s  . . 

a j u s t  and reasonable  r a t e  f o r  t h e  s e r v i c e s  of such pub l i c  u t i l i t y  
f '  

. , . . 

with in  t h e  municipal i ty ,  172 

V, The Ohio Department of Energy 

The Ohio Department of Energy may be h e l p f u l  t o  a developer of 

SSH. The Direc tor  of Energy a s se s se s  t h e  p o t e n t i a l  of water power 
. .  - 

resources  i n  Ohio and makes recommendations f o r  i ts development t o  

t he  s t a t e  government, The Department's purpose i s  t o  develop an 
-: <- 1 , 

e f f e c t i v e  energy program which would provide t echn fca l  advice and . . I 

a s s i s t a n c e  on energy production and developniet-it, p a r t i c u l a r l y  
, . . _ . . . + - 

concerning t h e  development of renewable resources.  The Department , . 

eva lua t e s  Ohio's energy demand and supply, monitots t e chn ica l  

170c i ty  of Portsmouth v. P.U.C., lo8 Ohio St .  272, 140 N.E. 604 (1.923). 
. ,  , 

171city of Cleveland, 164 Ohio St.  a t  444, 132 N.E.2d a t  217. 
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advancements i n  energy, eva lua tes  p o l i c i e s  governing the  

establ ishment  of r a t e s  and p r i c e s  f o r  energy and reviews laws, 

r u l e s  and s t a t e  p o l i c i e s  a f f e c t i n g  energy u t i l i z a t i o n  and recommends 

. changes t o  achieve energy development. 173 

Since the  General Assembly dec la red  i t  an e s s e n t i a l  func t ion  

and purpose of Ohio t o  promote t h e  development of renewable 

energy resources ,  the  Department should be eager  t o  he lp  a  

developer ul: S S H . ' ' ~ ~  The J e v e l u p e ~  d 3311 slluuld colitact tlie 

f 
Department t o  s e e  how they may be of a s s i s t ance .  

I f  a  SSH p r o j e c t  i s  a l ready  e s t ab l i shed  and genera t ing  power, 

then the developer must annually f i l e  wi th  t he  Department a  r epo r t  

i n  qu in tup l i ca t e  s t a t i n g :  

(1) t h e  t o t a l  demand, s t a t e d  i n  terms of k i lowat t  hours o r  

cubic  f e e t ,  t h a t  t he  company p r o j e c t s . w i l 1  be  expected of t h e  

company f o r  t h e  following twelve (12) months; 

(2) wi th  r e spec t  t o  e l e c t r i c  supply companies, t h e  supply of 

f u e l  f o r  t he  genera t ion  of e l e c t r i c i t y  t h a t  they w i l l  possess a s  

of t he  f i r s t  day of Ju ly  and the  f i r s t  day of November; and, 

(3) where i t  appears from a comparison of t h e  information 

reported i n  1 o r  2 t h a t  t h e  t o t a l  demand pro jec ted  by the  company 

f o r  t he  twelve (12) months following the  d a t e  of t h e  r epo r t  w i l l  ' 

exceed t h e  a b i l i t y  of the  company t o - f u r n i s h  i t ,  t he  means by 

which thecompany in tends  t o  employ i n  order  t o  prevent any 

i n t e r r u p t i o n  o r  cur ta i lment  of  se rv i ce .  175 

I n  add i t i on ,  each person owning o r  opera t ing  a  major u t i l i t y  

f a c i l i t y  ( a s  defined by the  Power S i t i n g  Commission), o r  furn ish ing  

1731~1. - 5 5  1551.04; 1551.05 (Page 1978). 

17%. - 5 1551.18. 

175~d.  - ,4905.14 (Page Supp. 1978) . 



electricity directly to more than twenty-five (25) consumers within 

Ohio,must annually furnish a report to the Division of Planning and 

Forecasts, within the Department of Energy, cont; af n ing  

a ten (10) year forecast of loads, resources and prospective sites. 

The report must describe the facilities which will be required to 

supply system demands during the forecast period. 176 

Although the Department adds to the bureaucratic paperwork of 

a developer, it may provide valuable information and assistance 

to a developer of SSH. 

VI. Incidental Provision 

A. Administrative Procedure 

All government agencies authorized to promulgate rules, 

make adjudications or issue licenses are subject to Ohio's 

provisions regarding administrative procedure. 177 These pro- 

visions do % apply to the Public Utilities Commission. 17 8 

Instead, the Public Utilities Commission has authority to .. 

adopt rules to govern its proceedings and to regulate the 

mode and manner of its investigations independent of Ohio's 

administrative procedure. 179 

In' the adoptionJ, amendment or recission o f  any rule an 

agency must provide reasonable public notice, a full text of 

the proposed rule and a hearing for those persons affected by 

the proposed action. 180 

17%d. - § 1551.17 (Page 1978). 

'"1d. - 1 119.01 et seq. (Page 1978). 

178~d. - § 119.01 (A). 

l79~kron & Barberton Belt Rd. Co. v. P.U.C., 165 Ohio St. 316, 135 
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No ad jud ica t ion  order  i s  v a l i d  un less  an opportuni ty  f o r  

a  hear ing i s  afforded.  An agency must n o t i f y  a  par ty  of h i s  

r i g h t  t o  a  hear ing  and t h e  reasons f o r  t h e  proposed ac t ion .  

Every agency s h a l l  a f fo rd  a  hear ing where a  l i c e n s e  has been 

denied. Any pa r ty  adversely a f f e c t e d  by any order  of an agency 

may appeal  from an agency's o rder  t o  t h e  Court of Common Pleas  

of t h e  county i n  which h i s  p l ace  of business  is  loca ted  o r  t o  

t he  county where he  i s  a  r e s iden t .  181 

V I I .  F inanc ia l  Considerat ions 

A. Tax Systems Affect ing SSH 

SSH w i l l  be taxed a s  a  pub l i c  u t i l i t y  i f  i t  is c l a s s i f i e d  

as a  publ ic  u t i l i t y .  Otherwise, SSH may be taxed a s  a  p r i v a t e  

business  enterprise. .  The following sec t ions  e x a m i n e  t h e  

taxing of SSH under each of t he se  systems. 

1. Taxing Publ ic  U t i l i t i e s  

The Tax Commissioner a s se s se s  a l l  t h e  property owned 

o r  operated by a  pub l i c  u t i l i t y  f o r  t axa t ion ,  which includes 

t h e  u t i l i t y ' s  p l a n t ,  r e a l  e s t a t e  and o ther  property,  

inc lud ing  a1.l mon ie s , . c r ed i t s ,  investments,  depos i t s ,  

s tocks  and a l l  o the r  i n t ang ib l e  property.  A l l  r e a l  e s t a t e '  

and personal  property of incorporated companies wi th in  Ohio 

a r e  taxable, whether such property is used i n  connection with 

t h e  pub l i c  u t i l i t y  o r  not .  182 Easements and rights-of -way 

a r e  taxable  a s  r e a l  property.  183 Water-power r i g h t s  of 
. . 

hydroe l ec t r i c  dam owners a r e  not taxable .  184 
, . 

182~d.  - 5 5  5727.06; 5709.02 (Page 1973). 

183~oss  v. Franko, 139 Ohio St .  395, 40 N.E.2d 664 (1942). 
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In fo rmat ion  s u p p l i e d  by t h e  p u b l i c  u t i l i t y  gu ides  

t h e  Tax Commissioner i n  determining t h e . t r u e  v a l u e  of t h e  

u t i l i t y ' s  p roper ty .  The v a l u e  of r e a l  and p e r s o n a l  p r o p e r t y  

of p u b l i c  u t i l i t i e s ,  b u t  not i n t a n g i b l e  p r o p e r t y ,  is , 

appor t ioned  e i t h e r  between t a x i n g  d i s t r i c t s  w i t h i n  a  county ,  

between c o u n t i e s  o r  between s t a t e s  i n  p r o p o r t i o n  which 

t h e  p r o p e r t y  l o c a t e d  w i t h i n  each t a x  d i s t r i c t ,  county  o r  

185 , state bears tu the entire value of t h e  u t i l i t y ' s  pr0pert.y. . 

P u b l i c  p r o p e r t y  is  exempt from t a x a t i o n ,  e.g. , a  

munic ipa l ly  owned u t i l i t y  I f  p u b l i c  p r o p e r t y ,  o r  any 

p a r t  t h e r e o f ,  is  l e a s e d  o r  s o l d  t o  a  p r i v a t e  c o r p o r a t i o n  

o r  i n d i v i d u a l ,  t h a t  p o r t i o n  of t h e  p u b l i c  p r o p e r t y  l e a s e d  

o r  s o l d  s h a l l  - n o t  b e  exempt from t a x a t i o n .  187 Hence, p u b l i c  

p r o p e r t y  l e a s e d  by o developer  of SSII w i l l  nu t  Le exempt 

from t a x a t i o n .  

Real  e s t a t e  of un incorpora ted  p u b l i c  u t i l i t i e s ,  

, i n c i d e n t a l  to. i ts  o p e r a t i o n s ,  i s  not taxed.  Transmiss ion 

l i n e s ,  t r a n s f o r m e r s ,  w i r e s ,  t o o l s  and a l l  o t h e r  p r o p e r t y  

excep t  r e a l  e s t a t e ,  motor v e h i c l e s  and i n t a n g i b l e  p r o p e r t y  

owned by a r u r a l : e % e c t t - i c  company is a s s e s s e d  and taxed a t  . , 

o n l y  f i f t y  (50) p e r  c e n t  of i t s  t r u e  v a l u e  i n  money. 188 

1 8 5 0 ~ ~ ~  REV. CODE ANN. 55 5727.10; 5727.15 (Page 1973) .  

1 

187~d.  of Park  ~o&n's of C i t y  of Troy v. ~ d .  ' of Tax ~ p p e a l s ,  160 Ohio S t .  
451, 116 N.E. 2d 725 (1954). . 

1 8 8 0 ~ ~ 0  REV. CODE ANN. $5 5727.29; 5727.30. (Page 1973).  



A r u r a l  e l e c t r i c  company means any nonprof i t  corpora t ion ,  

a s soc i a t i on  o r  co-operative engaged i n  t h e  business  of 

supplying e l e c t r i c i t y  t o  i t s  members i n  an a r ea  t he  

major por t ion  of which is r u r a l .  189 

In add i t i on ,  an e l e c t r i c  l i g h t  company is not taxed 

a s  a  pub l i c  u t i l i t y  i f  the company is engaged i n  some 

o the r  primary bus iness  t o  which the  supplying of 

e l e c t r i c i t y  o r  power t o  o the r s  is inc iden ta l ,  o r  which 

supp l i e s  e l e c t r i c i t y  o r  power t o  i ts  tenants  whether f o r  

a  separate charge nr otherwise,  o r  whose primary business 

i n  Ohio c o n s i s t s  o f  producing, r e f i n i n g  o r  marketing 

190 petroleum o r  i t s  products.  
. . .  

An exc i se  :tax i s  imposed on the  gross  r e c e i p t s  of 

a l l  pub l i c  u t i l i t i e s  der ived from i n t r a s t a t e  business .  

Ohio tiaxes t h r ee  and t h i r t y - f i v e  one hundredths per cent  

of ' a l l i such  gross  r e c e i p t s .  The only publ ic  u t i l i t i e s  

r e c e i p t s  exempt from t h i s  t ax  a r c  those r e c e i p t s  de- 

r ived  s o l e l y  from i n t e r s t a t e  s a l e s ,  business  done with 

t h e  f e d e r a l  government o r  s a l e s  t o  o ther  publ ic  u t i l i t i e s .  19 1 

Another exc i se  tax i s  imposed on u t i l i t i e s  f o r  t h e  

p r i v i l e g e  of car ry ing  on i t s  i n t r a s t a t e  business .  Known 

a s  t he  ."poor r e l i e f  tax," i t  amounts t o  s ix ty - f ive  one 

hundredths of one per  cen t  of t h e  gross  r e c e i p t s  of 

e v e r y ' u t i l i t y .  E l e c t r i c  l i g h t  companies a r e  allowed t o  



deduct twenty-f i v e  (25) thousand d o l l a r s  from t h e i r  gross  

19 2 r e c e i p t s  before  computing t h i s  exc i se  tax.  

The corporate  organiza t ion  tax  may a f f e c t  SSH. 

Corporations admitted t o  do business  i n  Ohio a r e  re- 

quired t o  f i l e  i ts f i r s t ' r e p o r t  and pay t h e  t ax  i n  and 
. . 

f o r  the  calendar  year immediately succeeding the  d a t e  

193 
of i ts  organizat ion.  

. , .  
Ohio's r e a l  e s t a t e  t r a n s f e r '  t ax  may a f f e c t  SSH. h i s  

t a x . i s  not  t o  exceed t h i r t y  (30) cen t s  per  one hundred (100) 

d o l l a r s ,  f o r  each one hundred (100) d o l l a r s  of va lue  of t h e  

r e a l  property.  194 

Ohio a l s o  has  a four  (4)  per cen t  r e t a i l  s a l e s  t ax ,  

s t o r age  tax  and use t ax ,  however, s a l e s  of e l e c t r i c i t y  by 

a pub l i c  u t i l i t y  a r e  s p e c i f i c a l l y  exempt from t h i s  t ax .  195. 

The developer of SSH w i l l  be  l i a b l e  f o r  personal  . 

income tax imposed by the  s t a t e .  lg6 A developer may be 

l i a b l e  f o r  a personal  income t ax  imposed by t h e  munic ipa l i ty  

i n  which he de r ives  p r o f i t s .  However, no municipal personal  

income tax  may exceed one (1) per cen t  of t he  ne t  p r o f i t  

lg51d. - $ 5  5739.02; 5741.02. (Page 1973). . 

1 9 6 0 ~ ~ ~  CONST. a r t .  X I I ,  $5 8; 9. See OHIO REV. CODE ANN. 5 5747.02 (Page 1973). 



derived wl th in  t he  municipal i ty .  lg7 And any personal  

income t axes  paid t o  a munic ipa l i ty  w i l l  be c r ed i t ed  toward 

s t a t e  personal  income taxes .  

2. Regular Business Taxes 

P r i v a t e  business&' r e a l  property is  taxable  and i ts  

,-I98 The va lue  i s  assessed by the  aud i to r  of each county. 

county a u d i t o r  uses good f a i t h  and a l l  resources  a v a i l a b l e  

t o  a s c e r t a i n  t h e  t r u e  va lue  ~f the land,  a l l  grmbng cropo, 

a l l  bu i ld ings ,  s t r u c t u r e s ,  improvements, f i x t u r e s  and a l l  

r i g h t s  m d  p r i v i l e g e s  belonging o r  apper ta in ing  t ~ l e r r t o . ' ~ ~  

A p r i v a t e  recorded easement i s  an example of a r i g h t  or 

p r i v i l e g e  belonging o r  apper ta in ing  t o  t h e  land which is 

taxable .  200 

Personal  property such a s  machinery and equipment used 

f o r  t h e  generat ion o r  d i s t r i b u t i o n  of e l e c t r i c i t y  is  assessed 

and taxed a t  f i f t y  (50) per  cen t  of i ts  t r u e  va lue  i n  money. 201 

Transmission l i n e s  and wires, no t  a t tached  t o  t h e  land,  a r e  

caxed a s  personal  p roper ty  a s  wel l .  202 To a s c e r t a i n  t he  

t r u e  va lue  of personal  property,  book va lue  less deprecia- 

t i o n  toge ther  with cur ren t  market p r i c e s  i s  used. 203 The 

1 9 7 0 ~ ~ ~  REV. CODE ANN. 5 718.01 (Page 1973). 

lg81d. $ 5713.01 (Page 1973). 
- .  

1 9 9 ~ c ~ u r d y  v. Pruch. 59 Ohio S t .  465, 55 N.E. 154 (1899) ; OHIO REV. CODE 
ANN. 5 m . 0 2  (Page 1973). 

2 0 0 ~ o s s  - v. Franko, 139 Ohio S t  . 395, 40 N .  E. 2d 664 (1942). 

2 0 1 ~ ~ ~ 0  REV. CODE ANN. $ 5  5701.03 (Page 1973) ; 5711.22 (Page Supp. 1978) ; 
Syro S t e e l  Co. v. Tax Comm'r, 34 Ohio S t .  2d 9 ,  295 N.E.2d 194 (1973). 

202~e lephone  Conversation wi th  M r .  Dale Run c k A s s i s  t a n t  Manager of Personal  
Property i n  the  Ohio Department of Taxation (June 6 ,  1979). 

2 0 3 ~ . ~ .  Macy Co. v. Schneider,  176 Ohio S t .  94, 197 N.E.2d 807 (1964) ; OHIO 
REV. CODE ANN. 5 9  5711.16; 5711.18; 5711.22 (Page 1973). 



taxing s i t u s  of personal  property lies where t he  property 

is  located.  204 

A l l  p r i v a t e  corporat ions i n  Ohio a r e  s u b j e c t ' t o  the  

corporat ion f ranchise  income tax.  The t ax  charged each 

corporat ion is e i t h e r  t he  sum of d i v i s i o n s  (a) and (b) o r  

the sum of d iv i s ion  ( c ) ,  whichever i s  g r e a t e r : ,  

, . (a)  Four (4) per  cent  upon the  f . i r s t  twenty-five (25) 

thpusand d o l l a r s .  of t he  value. of. - .the corpora t ion ' s  issued . . 

and outs tanding shares  of3-s tock;  ..and, 

(b) Eight (8) per cent  upon the  value s o  determined 

i n  excess of twenty-five (25) thousand d o l l a r s ;  or; 

(c)  Five (5) m i l l s  times t h a t  po r t i on  of t he  value 

20 5 
p i ,  . the issued and outs tanding shares  of s tock .  

. . 

. . The minimum payment f o r  . a l l  corporat ions is .  f i f t y  (50) 
. . ,  

d o l l a r s .  This tax does not l i m i t  the  power of mun ic ipa l i t i e s  
' 

206 
t o  impose an income tax  on., the income.of such corporat ions.  

Ohio. a l s o  imposes a .  corporate  . f r anch i se  tax  on 

corpora t ions .  ,.It i s  a  f e e  o f . one  ten th  oE one per  cen t  
, . ., , . 

upon t h e  c e r t i f i e d  value of t he  corpora t ion ' s  issued and 

outs tanding s tock.  The value of the  issued and outs tanding , . 

shares  of s tock  is  the  t o t a l  of the  corpora t ion ' s  c a p i t a l ,  

20 4 
Telephone Conversation with ' ~ r  . Dale Runck, Ass i s t an t  Manager of Personal  
property ' in the  Ohio ~ e p a r t m e n t  of Taxation (June 6 ,  1979) . 

2 0 5 0 B ~ ~  REV. CODE ANN. 9 5733.06 (Page 1973)~. 

206 
Id.  " - 
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su rp lus ,  undivided p r o f i t s  and reserves ,  without deducting 

t h e  va lue  of any f e d e r a l  s e c u r i t i e s  owned by the  corporat ion 

The minimum f ranchise  tax  is twenty-five (25) d o l l a r s .  
20 7 

. . 

P r i v a t e  businesses  a r e  sub jec t  t o  Ohio's corporate  

organiza t ion  t a x ,  r e a l  e s t a t e  t r a n s f e r  t ax  and personal  

income t ax  as a r e  publ ic  u t i l i t i e s .  

To a r r i v e  a t  an unincorporated business  income t a x ,  

t he  ad jus ted  gross  income tilusc be mu l t i p l i ed  b.y a fraction, 
, . ;,... . . .  . 

the numerator of which is the  sum of t he  property f 'actof ,  

t he  pay ro l l  f a c t o r  and the  s a l e  f a c t o r ,  and the  denominator 

208 
of which is three.  

An exc i se  t ax  of four  (4) per cen t  is  lev ied  on 

businesses  engaging i n  t h e  business  of making r e t a i l  s a l e s  

209 
a s  w e l l .  

A four  (4) per cen t  s a l e s ,  use o r  s t o r age  tax  is lev ied  
\ 

on a l l  r e t a i l  s a l e s ,  including r e t a i l  s a l e s  of e l e c t r i c i t y  

by p r i v a t e  businesses .  Sa l e s  of personal  used o r  

consumed d i r e c t l y  i n  r end i t i on  of a  pub l i c  u t i l i t y  s e rv i ce  

a r e  exempt. Sa les  of e l e c t r i c i t y  by a  pub l i c  u t i l i t y  a r e  

210 exempt and s a l e s  t o  t he  s t a t e  a r e  exempt. 

2 0 7 0 ~ ~ ~  REV. CODE ANN. 5 5733.01; F i f t h  Union Trus t  Co. v. Peck, 1 6 1  0hib  
S t .  169, 118 N.E.2d 398 (1954). 

2 0 8 0 ~ ~ ~  REV. CODE ANN. 5 5747.21; , See. a l s o  $ 5747.22..  axat at ion of 
par tnersh ips)  . 



B. Tax Exemptions f o r  Energy Conversion F a c i l i t i e s  

I f  a company conver t s  f r o m . n a t u r a 1  gas  t o  an  a l t e r n a t i v e  

f u e l  or 'power  source ,  o t h e r  than  propane,  butane o r  naphtha,  

by b u i l d i n g  an energy convers ion f a c i l i t y  i n  a commercial 

b u i l d i n g  o r  s i t e ,  o r  i n  an i n d u s t r i a l  p l a n t  o r  s i t e ,  then such 

f a c i l i t y ,  upon c e r t i f i c a t i o n  b y ' t h e  Tax Commissioner, s h a l l  b e  

exempt from. t a x a t i o n  s o  long a s  t h e  c e r t i f i c a t e  i s  i n  f o r c e .  

An energy convers ion £ a c i l i t y  means any a d d i t i o n a l  p roper ty  o r  

equipment des igned,  c o n s t r u c t e d . o r  i n s t a l l e d  i n  a commercial 

b u i l d i n g  o r  s i t e  o r  i n  an i n d u s t r i a l  p l a n t  o r . s i t e  necessa ry  

211 
f o r  t h e  primary purpose of energy conversion.  

Although no SSH developer  has  f i l e d  for.  a c e r t i f i c a t e  t o  

o b t a i n  a t a x  exemption f o r  b u i l d i n g -  an energy convers ion . , 

f a c i l i t y ,  nothing p rec ludes  a SSH developer  from f i l i n g  f o r  

212 
such a c e r t i f i c a t e .  

When applying f o r  a c e r t i f i c a t e ,  a developer  must d e s c r i b e  

t h e  proposed f a c i l i t y  and l i s t . a l 1  t h e  equipment and m a t e r i a l s  

acqu i red  o r  t o  be  acqu i red  by t h e  developer  f o r  t h e  purpose of 

energy conversion.  P r i o r  t o  i s s u i n g .  an energy convers ion 

c e r t i f i c a t e ,  t h e  Tax Commissioner must o b t a i n  a w r i t t e n  op in ion  

regard ing  t h e  a p p l i c a t i o n  f r o m . t h e  D i r e c t o r  of t h e  Department 

of Energy. The D i r e c t o r ' s  op in ion  i n c l u d e s  h i s  de te rmina t ion  of 

whether t h c  f a c i l i t y  is l i k e l y  t o  reduce f u e l  o r  power usage and 

211~d. - 5 5 5709.45 ; 5709.46; 5709.50 (Page Supp. 1978). 

212~elephone Conversation w i t h  M r .  Ar thur  M. Suchta of t h e  Legal  S e c t i o n  
of t h e  Ohio Department of,  Taxat ion (June 18 ,  1979) . 
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consumption of n a t u r a l  gas .  I f  t h e  Commissioner, a f t e r  

o b t a i n i n g  t h e  D i r e c t o r ' s  op in ion ,  f i n d s  t h a t  t h e  proposed 

f a c i l i t y  w a s  designed p r i m a r i l y  f o r  energy convers ion,  is 

s u i t a b l e  and adequate  f o r  such purpose and is intended f o r *  

such purpose ,  h e  s h a l l  i s s u e  a  c e r t i f i c a t e .  
213 

, . 

The D i r e c t o r  of Energy's opinion g r e a t l y  i n f l u e n c e s  t h e  

Tax Commissioner's d e c i s i o n  t o  i s s u e  a  c e r t i f i c a t e ;  f a c i l i t i e s  

approved by t h e  D i r e c t o r  of Energy are l i k e l y  t o  r e c e i v e  a  

214 
c e r t i f i c a t e .  A SSH p r o j e c t  w i t h i n  t h e  d e s c r i p t i o n  of an 

. energy convers ion f a c i l i t y  s t a n d s  a  f a i r  chance of ob ta in ing  

a  c e r t i f i c a t e  from t h e  Tax Commissioner s i n c e  t h e  D i r e c t o r  of 

Energy i s  t o  develop .and encourage Ohio ' s renewable resources .  

Energy convers ion f a c i l i t i e s  i s s u e d  c e r t i f i c a t e s  s h a l l  not, 

be  considered:  

(1)  a n  improvement on the  l and  f o r  t h e  purpose of r e a l  

p roper ty  t a x a t i o n  ; 

(2 )  a s  u s e d . i n  bus iness  f o r  t h e  purpose of p e r s o n a l  

p roper ty  t a x a t i o n  ; and, 

(3) a s  an a s s e t  of any c o r p o r a t i o n  i n  determining t h e  

v a l u e  o f . t h e  p roper ty  owned.and used by i t  i n  Ohio f o r  t h e  

215 
purpose of t h e  f r a n c h i s e  tax .  

2 1 3 ~ ~ ~ ~  REV. CODE ANN. 5 5709.46 (Page supp. 1978).  

214~e lephone  Conversat ion w i t h  Mr. Arthur M. Suchta  of t h e  Legal S e c t i o n  
. of t h e  Ohio Department of Taxat ion (June 18, 1979).  

2 1 5 0 ~ ~ ~  REV. CODE ANN. 5 5709.50 (Page Supp. 1978) . 



Tangible proper ty  incorpora te4  i n t o  an energy conversion 

f a c i l i t y  i s  not sub jec t  t o  a sales or  use tax either. 216 

Legis la t ion  concerning t a x  exemptions f o r  energy conversion 

f a c i l i t i e s  'is recent  and i ts boundaries undefined. A SSH developer, 

who is bui ld ing  h i s  p r o j e c t  f o r  t he  primary purpose of convert ing 

from the  presen t  use  of  non-renewable resources ,  should apply 

f o r  a c e r t i f i c a t e  from the  Tax Commissioner. 
r 

C. Loan programs Affec t ing  SSH 

1, The Department of  Energy 

The Department of Energy is empowered t o  make gran ts ,  

e n t e r  i n t o  agreements o r  e n t e r  i n t o  c o n t r a c t s  f o r  t h e  

cons t ruc t  ion and operat ion of experimental,  p i l o t  o r  

demonstration energy resource development f a c i l i t i e s .  

Such development p r o j e c t s  and g ran t s ,  however, appear t o  

be l im i t ed  t o  t h e  development of experimental pr.oJects,  

where t h e r e  is  l i t t l e  opportuni ty  f o r  p r i v a t e  i n t e r e s t s  t o  

recapture  t h e i r  investment through normal commercial ex- 

p l o i t a t i o n .  217 . 

Notwithstanding, a SSH developer should apply f o r  . 

f i n a n c i a l  a s s i s t a n c e  from the  Department s i n c e  t h e  develop- 

ment of SSH promotes. 0h io ' s  a s se r t ed  goal  of developing 

its, renewable energy re8ources. 218 

217~d. - 5 1551,15 (Page 1978). 



2. The Ohio Development Financing Commission 

This Commission lends financial and technical assistance 

to industrial, commercial, distribution and research 

activities to create or improve employment opportunities 

and to improve the economic welfare of Ohioans. 219 

The Commission's lending authority is conditioned upon 

a project benefitting the - people . of Ohio by increasing 

opportunities for employment-and strengthening the state's 

economy. Also, the borrower must be unable to finance 

the project through or-dilias'y Eiaar~cial cl~an~lels upnn 

reasonable terms and at reasonable interest rates. 
220 

If a SSH project qualifies for financial assistance, 

such assistance includes construction, reconstruction, 

enlargement and improvement of a project. 

3. The Ohio Water Development Authority 

In developing and managing Ohio's water resources, 

the Wacer Development Authority makes loans and grants 

for the acquisition or construction of water development 

projects, e.g.,dams. Such loans and grants are limited 

222 
to governmental agencies. 

219~d. - 5 122.41 (Page 1978). 

222~d. - 5 5  6121.03; 6121.04 (Page 1977). 



The Water Development Authori ty  may acqui re ,  cons t ruc t ,  
# . 

r econs t ruc t ,  en la rge ,  improve, fu rn i sh ,  equip; maintain,  

r e p a i r ,  opera te ,  l e a se  o r  r e n t  t o ,  o r  cont rac t  t o  opera te  

by a  governmental agency o r  person ,  water development 
2 23 . "  

pro j ec t s .  
. * 

The Authority can a l s o  make ava i l ab l e  t he  use o r  

s e rv i ce s  bf any water development p ro j ec t  t o  one o r  more 

persons ,  one o r  more governmental agencies ,  o r  any combina- 
. , 

22'1 
t i o n  of the  two, f o r  a  reasonable r e n t a l .  

.. I , 

Although loans a r e  - not  ava i l ab l e  f o r  p r i v a t e  developers 

of SSH, the Authority could cons t ruc t  o r  renovate  a  dam 

i t s e l f ,  then l e a s e  o r  r e n t  i t  t o  a  p r i v a t e  developer. This 

bypasses t h e  developer 's  headache of acqui r ing ,  bu i ld ing  

and f inancing a  SSH f a c i l i t y  himself .  

The contracE fo r  l ea se  may provide f o r  acqu i s i t i on  

by the  developer of a l l  o= any p a r t  of t h e  Gater develop- 

ment p ro j ec t  f o r  such cons idera t ion  payable over t he  per iod 

of the  cont rac t .  225 A cont rac t  p rovis ion  t o  acqui re  t he  
. . 

p r o j e c t  could b z  b e n e f i c i a l  t o  t h e  developer who wanted t o  
. . . . 

own a SSH p ro j ec t ,  bu t  could no t  a f fo rd  t o  acqui re ,  bu i ld  

o r  f inance  such a  p ro j ec t  from the  s t a r t .  

223 
Id. 5 6121.04. - 



Note a l s o ,  t h a t  t he  Authori ty  i s  exempt from a l l  

t axa t ion  on any of its water development p ro j ec t s .  Income , 

derived from the  p ro j ec t  is t ax  exempt and no tax  may be 

lev ied  on the  t r a n s f e r  t o  o r  from the  Authority of t i t l e  

226 
or  possession of any p ro j ec t .  A p r i v a t e  developer,  

a s  a  l e a see ,  may be exempt from t axa t ion ;  however, t h a t  

is  very  unl ike ly  s i n c e  he is  not ac t ing  a s  a  s t a t e  agency 

and the p ro j ec t  is  not  used exc lus ive ly  f o r  a  publ ic  

purpose. 
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