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INTRODUCTION

The New England Conference on Legal and Institutional Obstacles and
Incentives to Small-scale Hydroelectric Development was held at the
Copley Plaza Hotel in Boston on January 30-31, 1979. The following is a

summary of the proceedings of the conference.
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SUMMARY OF NEW ENGLAND CONFERENCE

The New.England Conference on Legal and Institutional Incentives to Small
Scale Hydroelectric DeVelopment'was called to examine ‘the legal and institu-
tional problems confronting small-scale hydroelectric potential of the North-
east. Representatives from the Depgrtment of Energy, The Federal Energy
Regulatory Commission, state legislatures, state public service commissions,
private developers and envifonmental groups participated in the two-day
conférence and attempted to evaluate the state of hydroelectric development
in New England.

As one of the goals of the conference, the participants sought to identify
some of the key legal and institutional problems facing the sméil-scale hydro
dam developer. For example: 1is Federal regulation of small-capacity hydro-
electric facilities necessary? Will the Public Utility Regulatory Policies
Act, otherwise known as PURPA, serve as an incentive to hydro development?

Are there economic policies which will immediately encourage investment in
émall—scale hydro? Obviously, many issues could not be resolved by this single
conference. However, the conference did serve as a forum for the exchange of
ideas and as an impetus for removing some of the obstacles to developing small-
scale hydro.

The following is an attempt to summarize some of the proceedings and
major findings of the conference. As participants of the conferenée are
éware, the activities began with an introductory panel followed by a series
of workshops addressing four ‘different topics; Federal regulatory systems,
state regulatory systems, the economics of small-scale hydroelectric develop-~
ment, and systems dynamics and the systems dynamics model. There were also
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several informal discussions after hours which included the active participation



of several legislators. On the second day of the conference, the Honorable
Georgiana H. Sheldon, Commissioner of the Federal Energy Regulatory Commission
spoke at the conference luncheon. A summary of her comments is also included.

1. Introductory Panel

The conference opened with a one and one-half hour introductory
panel headed by Ralph Burr, Esq., Office of Emerging Energy Snurées,
U.S. Department of Energy, Professor Peter W..Brown, Franklin Fiercc
Law Center, Thomas Klock of the New England River Basins Commission,
Ron Swmith from the National Conference of State Legislators and Dr.
Paul Kirshen, Assistant Professor at the Thayer School of Engineering
at Dartmouth College. Ralph Burr (DOE) indicated that private sector
development of SSH was favored and suggested a limited role of the
Federal government regarding future development. Mr. Burr also . "
discussed feasibility stndies and demonatrativn graucs and tielded
questions regarding these programs.

NERBC represeuldAilve Thomas Klock explained NERBC pragrams in
SSH development. Questions focused on two céncerns: (1) informatioﬁ
flow to the states from NERBC; and (2) the relationchip bctween
NFRBC and FPLC projects.

Ron Smith trom the National Conference of State Legislators i
(who, with Franklin Pierce Law Center sponsored the conference)
voiced the interest of NCSL in the area of SSH development. Mr.
Smith indicated that NCSL was primarily interested in an informed
approach by.state legislaturcs. General yuestions concerning NCSL's .
position and duties under its DOE contract were discussed.

t
2. Ovarview of Federal Workshop Sessions

The Federal Workshop was headed by Anthony Buxton, Esquire,

Senior Research Fellow for the Energy Law Institute at Franklin

\i



Pierce Law Center. The Federal Workshop sessions attempted to
accomplish two goals; to conduct a general discussion of the impact
of the Public Utility Regulatory Policies Act (PURPA) and to
solicit suggestions from conference participants regarding the
necessity of Federal regulation of‘small dam dévelopment.

As was recognized during the workshop, PURPA does not exempt
small-scale hydroelectric development from Federal or State
hydroelectric licensing provisions. The main intent of the Act
was to develop a guide for state PUC's in developing the equal-
ization of small-scale energy with large-scale energy production.
In particular, PURPA intended that states, in aetermining prices
undér Section 210 of the Act, be guided by other than traditional
rate-making standards. The largest area of concern at all work-
shop sessions was the uncertainty of the definitional pro-
visions of the Act. Thé key suggestions involved State input
into the FERC rule—making'procedures~to attempt to define what
"incremental cost" should #nclude.

Conference pérticipants at the Federal Workshops suggested
various ways to eliminate duplication betwegp Federal and State
regulatory systems. Some of the major suggestions include:
streamlining state reguiatory systems by providing for either
(a) a one-stop licensing system; or (b) a lead agency coincept,
coordinaﬁing Fedefal and Statc EIS review processes; delegating
primacy for small dam regulation to the states in much the same
manner and format as air and water pollution control; requiring
all agencies, inclu&ing FERC, to give priority to hydropower

applications, thus avoiding delay.



In addition to the above sugééstions, two maintareas bf éoncern
were discussed. First, state legislators expressed concern with
resolving conflicts pfegented by thé.competihg uses of water.
Secondly, although desi;ous of eliminating duplication by Federal

and State regulatory systems, many expressed a desire to continue

T isue

some Federal regulation over small dam dcvelopment. Oue ékampié,'
in pnrffnniar, inwvelwed lack of ptate action iu sucli dreds as wild
and scenic river protection'and protection of endangered spéciés
of fish and wildlife.

State Regulatory Systems Workshops

The state workshop sessions were moderated by Professor feter
W. Brown, Principal Investigator on the DOE contract énd Direétor
of the Energy Law Institute, Franklin Pierce Law Center. The4l
state workshops primarily concerned six topics: duplicative licens-
ing processes; the concern for the market for power from small-scule
hydro; tﬂe problgm of incentives for the development of hydro; the
Federal/State interface; local processes; and competing water~uses.

z . ¥
Much discussion was generated over the often duplicative

Federal and State licensing processes. Several questions were ’
raised regarding the methods by which the states administer

o

licensing requirements. For example, some states use or are
considering the use of the "lead-agency" method in which one agency
coordinates the licensee's applicatiOn and shepherds it through the
administrative process. Presentations from the Massachusetts Energy

Office and the Massachusetts Energy‘Facilities Siting Council were

made at each state workshop. Massachusetts, under the supervision



of the two previously mentioned agencies and at the direétion of

its legislaturg, has studied hydro licensing and drafted legislation
proposgng the "lead-agency" concept for hydro licensing in
Massachusetts.

The perceived advantage of the lead-agency concept was that the
same staff assists the licensee throughout the process and thereby

increases the continuity of the procedure. An alternative to the

lead-agency method would be to require one agency to provide all

‘ the necessary permits and research for a particular project. It .

was felt that the problems with this so~called "one-stop" approach
were that such a system would be considered too radical or impracti-
cal for‘most states in that it requires the abolition of some agencies.

Other comments were raised regarding the difficulty of market-
ing the power from small-scale hydro. It was pointed out that many
developers may find it difficult to receive fair rates for their
po&er, s%nce most sellers of electricity from small-scale hydro
would reéuire back-up power. It was suggested that the use of
interruptible rates would lessen.the costs of back-up power and
the rate-making sections of Title II of PURPA'would alleviate the
problem-of unfair rates.

In addition, the barticipants in the state workshops discussed
various incentives to small-scale hydro develupwenl. Many states
have Industrial Development Authority loan policies which presently
do not inclu&e loan programs for hydro. The need for tax poliéies
which Qould serve as an incentive to developing hydro was discussed

as well as the problems of local property tax assessment standards.



Another topic of discussion was the interface between the federal

. . 3 » ‘ X \-"*
and state agencies in the licensing process. Questions were raised as to

the role of the states when the FERC assumes jurisdiction over a project.

a
",

Other participants raised concerns that federal agencies were infringing

on the authority of the states to determine water and environmental
policies for‘its citizens. Many felt that the states are in the best posi-
tion to assess the needs of a particular region and tha; federal lirensing
requirements were burdensome.

The fifth major area of discussion concerned the problem of competing
water uses. ;As was pointed out in the workshop, some developers confront
conflicts with owners of recreational property when small dams affect the
water level of lakefront prbperty. Most developers must examine.the
particular riparian law of their region in order to protect thgir sites.

Fin;llf, some commento were addressed to the necessily vl cuuslder=
ing local interests when constructihg and maintaining a site. Some state
agencies afford local interests an opportunity to be heard during the“ |
licensing process. If state licénsing processes are streamlined, %t was
suggested there would still be a need to receive local inputhbefore pro-
ceeding with a prbject.

Economics of Small Scale Hydroelectric Power

The Economics Workshops were conducted by Mr. Martin Ringo, an
economist conducting research for the Energy Law Institute. Each workshop

began with a discussion of the importance of determining a supply curve

"for electricity for small scale hydro as a puvlicy Loul. The demand curve

is fairly easy to determine; it is the cost for fuel used and cost of
conventional capacity instead of SSH. Much discussion was generated

around the theory that a supply curve for SSH could be determined by



constructing a cost curve for a hydro site derived by considering
specific standardized costs from a site. To a large extent, studies
conducted by the Applied Physics Lab (APL) at John Hopkins University
have implemented'thé'thecry‘by examining the costs of eleven specific
items of SSH development including turbine generator sets, power house
\‘and equipment, dam repairs and transmission lines. Dr. Robert Taylor
of APL participated in the economic workshop and explained his éupply
curve derivations.

Mr. Ringo also dealt with the desirability of establishing an
energy futures market in SSH. When an individual is purchasing any form
of energy future,’he or she is gambling on the raté of pfice increase in
fossil levels. One qu;stion was raised as to whether hydro is really
very unique in that presently the only reason for deugloping hydropower
is to conserve fossil levels. It was pointed out that in an economic
sense hydro is a high risk to both individuals and utilities, but
a futures market would provide some cértainty as a hedge to the market.
It was Mr. Ringo's view that a futures market will increase SSH
development.

§ystéms Dynamics and the Systems Dynamics Model

The Systems Dynamics Workshop was moderated.by Dr. Paul Kirshen,
Research Assistant, Thayer School of Engineering, Dartmouth College.
The purpose of the workshop was to help workshop participants unﬂerstandA
the basic model, how data are used in the.model, how the modelling is
done, and to demonstrate how the model can be used in policy analysis.
The overall model that was discussed was HYDRO I. Whep this model is
complete it will refiect four factors in the SSH development process:

the economics of SSH in terms of alternative fuel costs, retirement,



construction and'liceﬁsing. A later version of the modei, HYDRO II,

will include en&ironmental factors, competing water uses and other
factors. The licensing sector of the HYDRO I model was presented in séme
detail. Some sample runs of the entire preliminary version.of HYDRO T.
with a particularly complete ‘data base were used to show how these types
of models are used in policy analysis.

The major output of the model i& the amount of SSH whirﬁ‘will be
developed in -the region between 1980 and 2000. Thus, the temporal
aspects of-policies as well as the SSH capacity development aspécgs Ean
be studied.

Some participants suggested that more environmental, éécial, and
other less tangible factors need to be consideréd'in the model. Another
observation was that within New England it is possible that the least
expensive sites may not be developed first. Thc impacts v[ thly phe-
nomenon could be modelled by inputting a curve of unit costs vs. sites-
developed that did not show the least expensive sites developed first.

Summary of Remarks of Honorable Georgianna H. Sheldoh, Commissioner,
Federal Energy Regulatory Commission (FERC)

Commissioner Sheldon began with a brief description of the PURPA

mandate, focusing on its impact on the development of small scale hydro.

In discussing the role of the FERC under PURPA to establish. a "simple .= °

énd expeditious licensing procedurc" for small scale hydro, the Commis-
sioner pointed out that £he aggncy's role was complicated by its responsi-
bility to provide for cénsultation with other agencies and to cqmply with
the requirements of‘the"Natidna} Environmental Policy Aqt, Endangered
Species Act, and thé Fish and Wildlife Coordination Act.

The Commissioner described how the Federal Energy Regulatory

w



Commission (FERC) had evolved from an agency headed by the Secretaries
of War, Agriculturg apdughg Interior into a five person collegial body .
respopgiblg.;q_Cpngrgss. She notgd four major factors resulting in the.
recentqrésurgepée of interest in hydro development: "the aggressive
attitude taken'bylphelﬁederal Power Commission during the 1960's with
respect to jurisdiétional matters; the growing public awareness and
concern regarding.envirpnmgntal matters;wgheAexpipatiqn_during_the
1970's of all the 50-year licenses that had been issued by the FPC in.
the l920's;land the drastic increase in the cost of fossil fuels.

Commissioner Sheldon offered her insights to the participants as
to the stgps that needed}to be taken to facilitate the development of
small scale hydro. §She talked about the need for a joint.effort on
thé part of state and federal agencies to assist in expediting the licens-
ing process. She also discussed the need for special-interest groups,
including environmentalists,‘to learn precisely what is being proposed,
and to féxmulate their.precise recommendations in the light of the
ultimate benefit to.the ﬁublic interest. In addition, the Commissioner
urged licensees to approach the liéensiﬁg'pfocess intelligently and
thoroughly and to gain a‘prober understanding of the prﬁper sequence of
events in order to minimize delays.

Finally, Commissioner Sheldon outlined tﬂe efforts of the FERC to
streamline the licensing process. She desgribed the first step toward that
end when in 1978 the FERC promulgated its "éhbrt¥formh'iicensé regﬁlations for
minor prbjects. She also stated that work‘waé.undéfway‘to simplify.licensing
requirements for major projects (1.5 MW or gréater) at existing dams and pre-
liminary permit requirements. She expectedlfhéf nétices of rulemakiné

on both sets of regulations would be issued in the Spring of 1979.
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SUMMARY OF PLENARY SESSION

On the final day of the conference, a panel discussion was held in an

ot

effort to summarize a few of the conclusions gathered from the workshop

sessions. The panel was moderated by Professor Peter W. Brown, Anthony W.
‘ W

" Buxton, Esquire, Senior Research Fellow, Martin .J. Ringo, Economist, and Re-

search Assistants Denise Goulet and Robert Olson.. What follows is a summary

of some of the recommendations voiced at the final plenary session.

- Pervasive FERC Jurisdiction - 'Is it nécessary and what can be done about it?

After the Fe&eral and State Workshop sessions, the participants in the‘
conference were aware of the pervasive jurisdiction of the Federal Energy
Regulatory Commission over the licensing of virtually every small scale hydro-
electric projéct in New England. 1In attempting,to rationalize the allocation
of power between the federal government and the state govermments in small

scale hydroelectric licensing, it was suggested that a negative clearance

. system be established for the exercise or waiver of FERC jurisdiction. This

negative clearance system would require each SSH developer to file a statement
with the FERC indicating the place, location, size and other important informa-
tion of the project under consideration. The FERC would have thirty (30) days
in which to respond to the filing. Within the thirty (30) day period, the FERC
could either affirmatively waive its jurisdiction or assert it. If the FERC
did not act within the thirty (30) day period, then the FERC would be deemed
to have waived its jurisdiction. It was suggested that this negative clearance
system operatc only for small scale projects of between 15 to 80 megawatts
at existing dam sites.

On. halance, participants at thc plenary session were opposed to the

negative clearance system. They were opposed to the system for two reasons.
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Firstly, there was no assurance under the system that thé state licensing
process would be an improvement over the FERC licensing process, should the
FERC be deemed to ﬁave waived its jurisdiction with respect to a particular
project under the negative clearance system. Secondly, the participants were
concerned about how relationships of -federal agencies, such as the Fish and
Wildlife Service, would be established with the state licensing system under
the circumstances where the FERC had waived its'jurisdiction.

Given these two reservations concgrning the negative clearance proposal,
a counter proposal was offered. This counter proposal sought to follow the
scheme of the Federal Clean Water and Clean Air Acts. Under this counter pro-
posal, the FERC would be authorized to approve a stéte hydro licensing plan
which met certain federal criteria for efficiency, control and interface with
federal agencies. Once a state plan met federal criteria, the FERC could defer
licensing of small scale hydroelectric projects in those states witﬁ approved
state plans to the state regulatory process. This suggestion achieved a consensus.
of support at the plenary session. |

Title II of the Public Utility Regulatory Policies Act

A major concern of participants at the confe;ence, especially those partici-
pants from the states of New Hampshire and Maine where there.were pending pro—'
ceedings before those states"regulatory commissions, was the implementation of
Title II, and more particularly Section 210 of the Public Utility Regulatory
Policies Act (PURPA) of 1978. - All of the participants were aware of the possi-
bilities presented by Title II of PURPA fér creating a market for the power
developed by private entrepreneurs at small scale.hydroelectric prqjects. “The
provisions of PURPA were regarded as-very important and with a great deal of
favor by the participants. However, concern was expressed that Section 210 of

PURPA would be construed by the FERC so as not to permit a payment for the value
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of the capacity provided by the small scale hydroelectric project to the inter-
grated electric utility. Strong interest was also expressed in a proper defini—
tion of the termA"incrémental cost' also contained in Section 210 of PURPA. It
was suggested that a_proper definition of the term incremental cost would
necessarily require an intergrated utility to pay a small scale hydroelectric

producer the capacity value of that producer's plant.

Financing Fish Passage Ways

It was recognized by the participants at the plenary sessidn that a.éignifi—
cant cost (impediment to development) of a small scale hydroelectric project
could ‘be a fiéh passage way. For the most part, participants at the plenary
session did not object to the requirement that fish ladders or fish passages
be constructed at small scalé hydroelectric projects when the rivers on which
these projects were located were scheduled for anadromous or migratory fish
restoration programs. It was-geﬁeraily recognized that the Fish and Wildlife
Service and the state fish and game agencies were performing imporfant funétiéns
in preserving, protecting and restoring fish habitat. Howevér, a large consensus
objected to requiring the small scale hydro developer to bear the entire cost
of constructing expensive fish éassageways at exiéting dam sites. it was the
view of this consensus that because'the dam was already in existence and there~
fore an impediment to fish migration, that.it Qas an improper allocation of
societal costs to require the developer who was to restare the project as a
power producing project to bear the full costs of a fish passageway. It was
suggested that states and eveﬁ the Federal government could participate.in
establishing a fish restoration fund to be created by increasing fishing license
fees and other taxing mechanisms. There was hardly any debate on the recommenda-

tion that fish ladders constructed at existing dam sites by small scale hydro

developers be eligible for the investment tax credit and accelerated depreciation
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~allowances ‘under both federal and state taxing laws. The concensus obviously

favored that such credits and allowances be permitted.

.State Licensing Reform

If appeared that the Massachusetts proposal for.lead agency licensing for
small hydroelectric projects was highly regarded by the participants and enjoyed
strsng support by thoss at the plenary session. From this consensus it can be
concluded that the participants approved of stste licensing reform which would
establish a lead agency with power to require those agencies and persons interested
in the project to scope the project in its initial stages, reqdife comments to
be submitted on licensing applications within certain time periods and provide
for anuappeal from a denial of a license to an agency which would conside; the
energy contribution of the site along with the environmental problems. These
features &ere the most. important provisions of the Massachusetts program aﬁd,
as noted above, eﬂjoyed wide-spread support.

Small Scale Hydroelectric Facilities As Public Utilities

As was discussed in the various workshop sessions, the classification of
a'small scale hydro facility as a public utility carries with it as least two
onercus burdens. The_first burden is that the small scale hydroelectric facility
will be subjected to the pervasive regulatioﬂ of state regulatory commissions.
State Regulatory Commissions generally subject: public utilities to reporting,
rate-making and othsr forms of regulation. It was generally agreed that
such conventional public utility regulation’was not suited for small scale hydro-

electric projects. The participants observed that the Public Utility Regulatory

Policies Act permitted the FERC to exempt small scale hydroelectric projects of

30 megawatts or less from pervasive state utility regulation. However, it was
also pointed out at the plenary session that the FERC may not want to involve
itself in that kind of interference with state regulatory processes. After some

discussion, it appears that there was a consensus in favor of exempting small scale
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hydroelectric facilities from pervasive state utility regulation.

It was also noted that the characterization of small scale hydroelectric
facilities as "public utilities" also carried with it signifiqant consequences
for purposes of state taxation. It was agreed that public utilities
under state taxing legislation were generally subjected to more and heavier
tax burdens than other conventional manufacturing and industrial establish-
ments. Accordingly, the participants at the plenary session felt it critical
to assure that smali scale hydroelectric facilities would no£ be subjected
to the same type of tax treatment at conventional public utilities. The
strong consensus was that states not subject small scale hydroelectric
facilities to taxation as "public utilities".

State Tax Laws

Assuming, as noted above, small scale hydroelectric facilities would not
be characterized as public utilities under state law, participants were aware
that there were also tag‘incentives to increase the rate of development under
state tax law. There was a consensus that wherever state taxation recognized
accelerated erreciation allowances and investment tax credits for various
forms of manufacturing and industriai equipment, then these tax provisions
should also be applied equally to hydroelectvic projects and small scale hydro-
eléectric equipment. Moreover, the participants indicated that wherever there
were tax abatement provisions because of some pollution abatement activity of
the taxpaver, small scale hydraelectric pawer shéuldAbe similarly eligible
for that form of tax abatement.

Direct Subsidies and Miscellaneous Other Incentives

‘The participants also favored expanding economic development and industrial
development programs to include the development of small scale hydroelectric

projects within their particular states. In many states, under industrial
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development or economic development legislation, the construction and installa-
tion of hydroelectric equipment does not qualify as an activity for which state
and Federal economic development funds would be provided. It was recommended
that this legislation be changed to expressly include small scale hydroelectric
facilities and to assure that these facilities would be eligible for revenue
bond and other forms of Federal and state financing.

Due largely to the interest generatgd in this topic at the economics
workshops, support was expressed for the fuel futures contract idea. As
explained in the economics workshop, the fuels fqtures contract wduld operate-
as a basis for a voluntary agreement between a small scale hydroelectric producer
and a electric utility. Under the fuel futures countract, the Qtility would pay
to the small scale hydroelectric developer a price per kilowatt hour of out-put
which would be greater than that which the utility could otherwise purchase
ér produce the kilowatt héur at the time of the contraét, However, under the
contract the public utility would be assured of receiving the output of the
plant or some percentage of the output of the plant from the small scalg

" hydro developer at that.fixed rate for a long term contract, i.e., ten to fifteen
(}0-15) years. If the price of fossil fuel increased during the term of the
contraqt, obviously the public uti}i;y.and its ratg payers would benefit by
the contract with the small scale hydro producer. 1In the latter years of the
contract'the ﬁtilitijould purchase electric energy at a rate considerably lower
than the price at which the utility could produce it or purchase it in the market.
Because it is not clear under ;raditional state public utility regulation that
such futures contracts would be approved by regulatqry commissions, aﬁd be-
cause these futures contracts hold out the pfqmise of providing incentives to
small scale hydroelentrié development, participants at the conference reéommended

that State Public Utilities Commissions be authorized to approve such arrangements.
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A CONFERENCE

FOR NEW ENGLAND -

LEGAL AND INSTITUTIONAL OBSTACLES

AND INCENTIVES TO SMALL SCALE : v

HYDROELECTRIC DEVELOPMENT

Purpuse of Cuuference:

The purpose of this conference is to bring a variety of decisiommakers and
interested perscns together to examine and discuss certain, significant problems
associated with small scale hydroelectric development in the New England Regionm.

The conference will not examime’ all of the issues and problems associated with
small dams. Rather, the conference will examine the legal and institutional obsta-
cles and incentives to small scale hydrcelectric development. This emphasis is
prompted by a consensus stated in earlier conferences, i.e., legal and institutional
obstacles and the lack of rational incentives for development are the major impedi-
ments to small scale hydroelectric development at this time.* Secondly, the earlier
conferences at the University of New Hampshire, in September of 1977 and Michigan
State University in May of 1978 quite properly addressed the full range of issues
from the technical to legal in order to expose participants to the myriad of concerns
involving small scale hydroelectric development. The present conference will narrow
the focus of participants and attempt to engage participants in in-depth discussion
of legal and institutional issues. Accordingly, the conference presumes that small
scale hydroelectric technology has arrived and that engineering methods and procedures
are well understood and readily appiied. The conference will also point out that,
especially in New England, comsiderable, high quality work 1s being dome on resource
assessment by the New England River Basins Commission and that information is avail-
able on sites and their characteristies for interested persons in New England.

The specific objectives of the conference are:
I. To provide informatiom to conference participants about:

(a) federal and state regulatory systems directly or
indirectly affecting small scale hydroelectric
development in New England; -

(b) institutional relationships affecting small scale
hydroelectric development, primarily those rela-
tionships between small energy producers and inte-
grated electric systems and state and local agencies
and federal agencies such as the Federal Energy Reg-
ulatory Commission;

*See Report of Low-Head/Small Hydro-Electric Workshov, Center for Industrial
and Institutional Development, University of New Hampshire, Durham, New Hampshire,
September 6-9, 1977. -
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(c¢) the systems dynamics approach to systems analysis
of the Thayer School and the utility of this ap-
proach to decisionmakers;

(d) developments, studies and federal, state, local
and private activities having a bearing on small
scale hydroelectric developmenc.

II. To receive comments, criticisms and suggestions for additiomal
sresearch with respect to the Franklin Pierce - Thayer study and
'to assist the National Confarence of State Legislatures in de-
wveloping its techmical assistance programs for State legislatures;

III. To receive information on developments and activities in small
scale hydroelectric power in New England;

IV. To initiate discussion of policy optiomns and the efficacy, ration-
ality and acceptability of changes in legal and regulatory systems
and institutiomal relationships; and,

V. To assist attendees in structuring and holding conferences, seminars
' or symposia or undertaking studies in their respective individual
states on small scale hydroelectric power.

Participants:

The conference is spodsored by the United States Department of Energy in con-
junction with the Franklin Pierce Law Center, Concord, New Hampshire, The Natiomal
Conference of. State Legislatures, Denver, Colorado, and the’ Thayer School of En-
gineering, Dartmouth College, Hanover, New Hampshire. Each instltution has con-
tractual responsibilities to DOE. These responsibilities will be explained by the
introductory panel which will initiate the conference. (See Format descriptiom
infra.). ‘'Persomns working for each institution om their Tespective DOE sponsored
Tesearch will act as facilitators and discussion leaders throughout . the Conference.
Representatives of Framklin Pierce will be Professor'Peter Brown, Anthony Buxton,
senior researcher and Martin Ringo, economist. Mr. Ronald Smith principal in-
vestigator and Ms. Mary Hay, research assoclate will: represent The National Conference.
Dr. -Paul Rirshen, Jeff Amlin and Glenn Berger will represent tHe Thayer School. Ralph
Burr, Esquire,‘of Resource Applications of DOE and program manager for the research
efforts of Franklin Pierce, The National Conference and Thayer will represent’ DOE

Participation will be by invitatiom and iavitatioas will ‘be addressed to State
legislators and their staffs who have expressed or evidenced an interest in emergy
problems in the region. State and local officials who have responsibility for energy
matters or who manage programs affecting small scale hydroelectric developument will
also be invited. Invitations will also be seat to individual small dam developers,
personnel of privately and publicly owned electric utllity systems, representatives
of ,regional agencies and other persons who have undertaken studies dealing with small
scale hydroelectric development. Total participation, exclnding conference facilita-
tors, discussion leaders and sponsors 1s estimated at seventy (70) persons. " There
will be .no registration fee or charge.
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Format:

The conference will begin with registration from 7:00 A.M. to 9:30 A.M.
January 30, 1979 and terminate on January 31, 1979 at 5:00 P.M. An introductory
panel will commence formal conference proceedings. Members of the panel will be
Ralph Burr, Esquire of. the Department of Energy; Professor Peter Brown of Franklin
Pierce Law Center; John Ehrenfeld, Chairman of the New England River Basins Commis-
sion, Mr. Ronald Smith, principal investigator for The National Conference of State
Legislators and Dr. Paul Kirshem of The Thayer School of Engineering, Dartmouth

College.

The panel will outline the work of the spomsors of the conference on small
scale hydroelectric power, describe the macerials available to conference partici-
pants and disucss the purpose and objectives of the conference. As with all activi-
ties of the conference, questions, comments, criticisms and velunteered infarmatinn
from participants at any point in the discussion will be strongly encouraged. Eaeh
activity is designed to be an informal, '"'roll up your sleeves'", working session.

After lunch on the first day, participants will be divided into four (4) groups.
Each group will attend four (4) workshop sessions in the afternoon of the first day
and the morning of the second day. The four (4) workshops will involve discussion
of the following areas: '

(a) Federal regulatory systems and small scale hydro, préspec:s
and efforts at reform (Discussion leader, Anthony Buxton);

(b) State and local regulatory systems, interfaces with federal
systems, prospects and efforts at reform (Discussion leader,
‘Peter Brown); . '

(¢) The economics of small scale hydro, relationships with
electric systems, new economic analyses (Discussion leader,
Martin Ringo);

(d) Systems Dynamics and the systems dymamics model, Hydro I,
a tool for anmalysis (Discussion leader, Dr. Paul Kirshen).

In the afternoon of the second day, January 31st, there will be a plenary
session of the entire conferemce at which time discussion leaders will summarize
workshop sessions and discussion on various new policies will be invited. The con-
ference will end with closing remarks of Mr. Ralph Burr of DOE and Professor Brown.

Conference Material:

A variety of materials will be made available to conference participants at no
charge. Certain material will be mailed to participants in advance of the conference.
Other material will be available to be picked up by participants during the conference.

The material which will be mailed to participanﬁs in advance of the conference
will be:

(a) A paper describing the scope and purpose of the conference.



(b)

(c).

. (d)"
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An agenda.
A Preliminary Report, '"Legal Obstacles to Small Scale Hydro-~

electric Development in the Northeastera United Statas"
Frapklin Pierce Law Canter, September, 1978.

Executive Summary: Report on Federal Regulatory Systems
Affecting Small Scale Hydroelectric Facilities - Framklin

" Pierce Law Center.

(e)

(£)",

The following material will be made available at the conference to participants:

(b)

(e)

r

Executive Summary: Report on Regulatory Systems Affecting
Small Scale Hydroelectric Facilities in the Six New England
States - Franklin Pierce Law Center.

An Introduction to Systems Dynamics, the Hydro I model and

its utility as an analytical and decisionmaking tool - Thayer.

?tojec:’descriptidn paper. This paper will briefly describe
the scope, time frame and expected results of research efforts
presently underway through DOE grants and contracts, the NERBC,
The Corps of Engineers and others in the field of small scale
hydroelectric development. Names, addresses and telephone num-=
bers of. key people on each project will be lisced. ”

An annotated bibliography of materials, monographs and papers
published or available on all aspects of small scale hydroelectric
power.” Contact persons, subscription services (e.g., NTIS) and
prices, where available, will be listed. This material will ob-
viously include references to information on technology, engineer-
ing procedures and criteria, demounstratiom projects and other
activities not exclusively concermed with legal and institutiomal
problems.

Underlying detail memoranda for the state, federal, systems
dynamics and ecomomic reports of the Franklin Pierce Law Center -
Thayer study. These memoranda will be:

‘(1) Part II of the Federal Report, the detailed
analysis of federal regulatory systems, (Part I
being the Executive Summary to be distributed in
advance).

(2) The detailed legal analysis memoranda for each of
’ the six (6) New England states.

(3) Three Ecomomic papers, Basic Economic Issues of
Small Scale Hydroelectric Power; Monopsony Power
" and Small Scale Hydroelectric Projects; and The
Contribution to Svstem Reliability of Small Scale
Hydroelectric Facilities.

(4) Background materials on the system dynamics discipline
and Hydro I, the system dynamics model.
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(d) Examples of the work of NCSL on other similar studies, e.g., the
NCSL study on Geothermal Energy. .

The decision to make available some of the materials at the conference is
proupted by the bulk of materials to be produced and the perceived usefylness of
this material to some, but not all, of the conference participants.

Each conference.participant will be sent a report of the conference upon its
completion. The report will summarize observations and iaformation provided and
reprint segmen:s of particularly incisive or wvaluable discussion.

Confe*ence Results . L e

o
¢

In keeping with the objectives of the conference, the expected results of the
conference are the transfer of ianformation in manageable form on a variety of dis-
parate activities and problems to decisiommakers and interested peérsons and the
initiation of a continuing disucssion and dialogue of ways to resolve problems af-
‘faecting small scale hydroelectric power in New England.

The spomsors would expect that the following issues, among others, would be
addressed, but not necessarily resolved, by conferencg participants.

1. What is the appropriate sccpe of the Federal role in
regulating small scale hydro? Should there be a distinc-
tion in that role between existing small dams and new dam
sites?

2. What can be done immediately to alleviate federal regula-
tory burdens, but at the same time accord proper racogni-
tion to the interests ia the competing uses of and ecosystems
created by New England's waterways?

3. What is the appropriate seope ef the state role in regulat=
ing small scale hydro? What changes in that role will
alleviate state regulatory burdens, but at the same time
give proper recognition to other important interests?
Again, should there be distinctions made between exiting
dams and new sires?

4. Is the present economic market for the goods produced by

small scale hydroelectric facilities (e.g., peaking, cycling
and base power, capacity and reliability) structured in such

a way to assyre production of these gonds in a manner whigh
efficiently allocates these resources? (In other words, what
regulatory, institutional and economic comstraints exist in
the relationships between small scale hydroelectric facilities
and integrated electric systems which affect small scale hydro
development?)

5. Do conference participants view systems dynamics as a helpful
tool in analysis and policy making? What improvements do the
participants recommend in the Hydro I model? What can be done
to make this tool more useful and more readily available to
participants?
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6. How can DOE and its contractors better disseminate current,
.accurate information to couference participants, public
agencies and the citizenry as a whole? What informatiom
is particularly valuable to state legislators, state and
local officials, and private citizens?

7. What information and research results would State legislators
and their staffs find most helpful to them in addressing issues
of hydroelectric power in their respective state legislatures?

Results not readily discernible will undoubtedly be obtained. For example, a
number of associatioms will be established among individual participants. These
associations will enable a person in ome state to contact a counterpart in another
state for informatiom or advice. The staff of the Framklin Pierce, Thayer and
National Conference projects will receive comment which, without question, will
inprove their work. DOE will also be able to understand more completely comcerns
of the states and private citizenry in an area where DOE is expending resources and
effort. This understanding is all the more important because the efforts of DOE
are designed to assist states and private citizens in understanding the svstem in
which small scale hydroelectric power is to develop and overcoming and alleviatlng
problems affecting small scale hydro development.
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Dartmouth College
Hanover, NH 03755

Donald J. Bushey
Edward C. Jordon Co., Inc.

P.0. Box 7050 Downtown Station’

Portland, ME 04112

Alton E. Cianchette
Exec. Vice-President
Cianbro Corporation

P.0. Box D, 32 Hunnewell Ave.

Pittsfield, ME 04967

Dom D'Ambruoso
Bicentennial Square
5 Warren Street
Concord, NH 03301

Philip R. Davis

Kennebunk Lt. § Power Dist.

A Water Strect
Kennebunk, ML 04043

Richard Falcone -

RI Water Resources Board
265 Melrose St.
Providence, RI

John W. Grifalconi
Consultant § Editor
HYDRO JOURNAL

Aalto House, PO Box 9
Kingston, RI 02881

Rep. John. Anderson
24 Rockridge Road
Newtown, Conn. 06470

Ralph L. Bean

Central Maine Power Co.
Edison Drive

Augusta, ME 04336

Thomas E. Blackburn
P.0. Box 138
Wechanlc Falls, ME 04256

Brian Carlow
State, House Room 410
Hartford, Conn. 06115

Robert Collman
Bethlehem Mink Farm
Box 348

Littletown, NH 03561

The Hon. Eugene Daniell
Representative

10 Franklin St.
Franklin, NH 03235

Gordon L. Deane

Sandra Bodmer-Turner-
Mass. .Energy Office
73 Tremont St.
Boston, Mass. 02108

Nick Vaczek
. 50 Mount Vernon Street
Cambridge, Mass. 02140

Thomas B. Arnold

New England Rivers Center
8400 State Street

Boston, Mass. 02109

Col. William T. Benoit

Army Materials & Mechanics
Research Center

Watertown, MA 02172
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REPORTS ON SMALL SCALE HYDROPOWER OF THE ENERGY LAW INSTITUTE
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Reports and Publications of
The Energy Law Institute,
Franklin Pierce Law Center,
Concord, New Hampshire 03301

I. State Reports

a, Preliminary analysis:-of legal barriers to small scale hydroelectric
power for each of the following states: '

Maine
Massachusetts
New Hampshire
Connecticut
Rhode Island
Vermont
New York
New Jersey
Maryland
Pennsylvania
Delaware
Virginia
West Virginia
- Kentucky

\ Ohio
Michigan
Illinois
Indiana
Wisconsin

b. Executive Summary - Legal and Institutional Obstacles and Incentives to the
Development of Small Scale Hydroelectric Power in New England and in the
Mid-Atlantic States.

c. Legal and Institutional Obstacles and Incentives to the Development of
Small Scale Hydroelectric Power in each of the following states:

New England ] Mid-Atlantic
Connecticut Delaware
Maine Maryland
Massachusetts New Jersey
New Hampshire : New York
Rhode Island ' Pennsylvania
Vermont Virginia

II. General and Federal Reports

a. Preliminary Report of Legal Obstacles'gg the Development of Low Head
Hydroelectric Power in the Northeastern United States.

b. Report and Executive Summary: Federal Legal and Institutional Obstacles
and Incentives to the Development of Small Scale Hydroelectric Power in
the Northeastern United States.




C.

ITITI. Economic Reports
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Recent Federal Action on Dam Safety (As of August, 1978).

a.

b.

Fundamental Economic Issues Involving Small Scale Hydroelectric Power.

Monopsony and the Supply of Fower From Small Generating Stations. -

The Contribution to System Reliability of Small Scale Hydroelectric

Facilities.

IV. NPDES Reports

a.

PWB/dac

Comments of the U.S. Department of Energz on the Petition of, the

Nacilonal w1ld11fe Federation concernlggrthe regulatlon of Hydro—
electric Dams by the U.S. Enviropnmental Protectinn Aapnry Pursuant
to the Clean Water Act.

Memorandum Outlining and Discussing Major Legal Environmental and

Economic Issues Raised by the Petition of the National Wildlife

Federation to the U.S. Environmental Protection Agency to Require

Effluent Standards for Hydroelectric Dams in the U.S. - “March 3, 1979

Revised 5/01/79
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BIBLIOGRAPHY OF MATERIALS ON SMALL SCALE HYDROPOWER
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_Report by the United States

General Accounting Office
Increasing Public Use and Benefits From Surplus Federal Real Property.

By the Comptroller General
Report to the Congress of the United States

HEW Progress and Problems in Lthb]lSh]nF Professional Standards Review

Orgdn1zatlons

By the Comptro]lcr General

Report to the (‘nnpu‘qc nf the United States

lederal Agencies Can, and Should, Do Moiv tu Cumbdt Fraud in Lovernment
!lUlemb ' i

Ry the Comptroller Gencral

Report to the Congress of the United States

The Nuclear Regulatory Commission Needs to Aggressively Mothor and
]ndecndontl) Ev n]unte Nutlcar Powcrplant Construction )

By the Comptroller General
Report tec the Congress of the United States
Refore Licensing Floating Nuclear POnerplants, Many Answers Are Necded

United States Government of Agriculture

Soil Conservation Service, Washington; D.C. 20250
Atlas of River Basins of the United States

Second Edition, June 1970

JBE Scientatic Corporation

"Description of the Kortheast Regional ‘Asscssment Study (RASY for
Solar Flectric Opticons in the Period 19R80-20007 '
Aapust 24, 1977

Western Interstate Energy Roard/WTNR

2500 Stapleton Plaza, 3333 Quebec

Denver, Colorado 80207 303/837-5851

Special Report

Inerpy Production and (onrumy11on in chtcrn §t1rcs

1978

Prepared by: Douglas lLarson, Mary Fackelman, and Richard Griffith

U.S. Department of Energy
Pacific Southwest Region
Grant App]1c1t10n Iorm

Small-Scale Approprlate Energy Technology Grants Program
November 1978

United States of America

Federal Energy Regulatory Commission

Order No. 11

Simplified Procedures for Certain Water Power Licenses

-,



] - 35 -.
U Nevtheastern Legislative Leaders Fnergy Proicet
Snite 1229
90 hashington Avenue
Alhany, New Yord 12247
Northeast LCnergy Policy 1978°
Slgnjflcant Energy Laws Enacted During the 1978 State lLegislative Sessinns
In the Ten Northuastern States

12, Franklin Pierce Law Center
Martin Ringo, Economist
2 White Street
Concord, New Hampshire 03301
“Arcas of LEconomic Inquiry with Respect to lugal Institutional}, and
LEconomic Barriers to bLow Head Hydroelectric Development™
QOctober 26, 1978

13. U.S. Army of Enginecr
Institute for Water Resources
Kingman Building
Ft. Belvoir, Virginia 22060
Identification of Selected Small-Scale Dams Suitable for lydroclectric
Power Development

July 1978

14. Report on Hvdroelectric Lnergy in New Hampshirc--ﬁxiéting and Potential
Development
prepared by: The Governor's Commission on Hydro-Electric Energy

April 1977

15. Tourin Musica

Duxbury, Vermont

The Duxbury Demonstration Proloct
- A Feasibility @thT'STMX'Smle Hydroo]cctrwr System
‘An Qverview by the Vermont Lnergy Office T

September 1977

16. A Case Study of Factors Increasing the Costs and Delays in Development
of Small-Scale’ H)dropower The Black River Project in Springfield,
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This speech was delivered January 31, 1979
by Commissioner Sheldon before the Small

Scale Hydro Group in Boston, Massachusetts
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I would first like to express my gratitude for ;his
opportunity to speak to you face-terface, Ensconqed in
our many turreted bureaucratlc ivory tower in Washlngton,,,,
buffered from those whom we regulate by stringent ex parte
rules and a rather substantial agency staff it 1is easy. for
us to grow, not so much callous, as comfortably ignorant.
Direct contact.sdch as this reminds us, as_regULatqrs,ipf
the practical realities'out of which our regulatory mandate
grew, and of the very real ill consequences that follow

when we regulate cafelessly or stupidly.

I am also happy to be here because of a personal
fascination with_the subject Qf:sﬁall scale byd;oelectric
development. My interest and excitement are tempered by.:
an awareness of the limitations of such development as. .

a soufce of new190wercapacity.'vMucb‘has beeg made, for
example, of the 50,000-o0dd idle dams repo;ted,by the Corps
of Engineers in its hastily compiled l97Z_}nventory, “As . .
most of us know, however, even if the coet of fossil fuel
continues-to rise, the hundreds and perhaps thousands

of tiledAbOgﬂ, stnck-watering ponds,‘dud vther in;igniﬁicant
impoundments reflected in the inventory will never be
harneseed to a turbine or generatof. In my opinion, the

ballyhoo that has accompanied the resurgence in interest
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in small hydro development could ultimately have detrimental
effects, as inflated expectations give way to disillusionment
and withdfawai from the field altogether. I feel,
nevertheless, that it is bossiblevto be at once cautious

and enthusiastic. There remains sufficient potential in
thfé rélatively'iﬁékﬁéﬁéiyéi‘environmentally éﬁtractive
resouce to more than justify the eiforts of earnest and
intelligent people. This conference bears testimony to

that fact.

That the roleAéf the Federal Energy Regulatory
Commission and its preéeceséor, the Federal Power Commission,
should be explored at a conference on "legal and institutional
obstacles to small scaie'ﬁydroelectric de&élopment“ is only
fitting. The breadth of dur licensing jurisdiction and the
comprehensivé nature of our regulatory bvefsight afe such
that close scrutiny of our functions and procedures cannot
be avoided:. MoréoVer, our track record in ;écent years,
while registering some success, has been fraught with
frustration and delay. And it doesn't take participatibn
in very many conferences of this nature to discover that

our reputation precedes us.
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The reports compiled to date by the Franklin Pierce
Law Center eover much ground in explaining what our
Commission does and hew we go about doing it. In
addressing.the matter ef small scale hydro development,
I will therefore avoid boring you with a recitation of
those sebjects, and bore you instead with a few ;nsights

I have gained from a Commissioner's perspective.

The PURPA Mandate

The need to. develop the existing potentlal in small
scale hydroelectrlc prcijects calned some recocnltlon by
Congresslln the recently-enacted bundle of legislation
which 1s known collectively as the ﬁational Energy Act.
Aﬁong those pieees of legislation is the Public Utility
Regulatory Policies act, already endeared to us in our
burgeoninq lexicon’of acronyms as "PURPAL. While there
are 51gn1f1cant prov151ons in Title II of PURPA r=lating
to aspects of small scale hydro development such as
Amarketlng and exemptlon from price regulatlon, the immediacy
of 1mplementatlon responSLbllltles has dlctated that the . |
Commission focus its-attention first on Title Iv.

vThe previsions of ritle IV require institution of a
program whereby the éecreta:y of Energy Qill grant loens
for feesibility'studies end for consttuction of "sﬁall

hydroelectric projects"; that is, projects with installed

2.
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capacity of 15 MW or less uﬁiiizing the powervpééential

of existing dams. I am'inforﬁed'fhét, because of
difficulties in obtaining'apprdpriAtiéﬂs, the'Depéftﬁent:.
of Energy is coﬁsidériﬁg a recomméndation td Congress to
alter thevpfogram to one of ioan'guafantées fatbef‘thénf

[

di;eéé loans.
Howevef that may.be,)Congress' directioﬂ to Ehé FERC
will remain the same. Under Section 405 ofvpﬁRPA, we are
requireé Eo eétablish, "céhsistéht wifH the‘apéliéablé
_,p}ovisiéhs of law," a program of “simﬁle and ekéeditious
licensing procedures uﬁdér the Federal Power Act" for
"small‘hydroeléctric power proﬁécts" as défined in Titlé iV

1

of PURPA.

Befofe aﬂy license is iésued'pursuénf to these "simgie
and expeditious"” pfocedﬁres,_the Commission ﬁust, améng
other thinés, érovide an opportunity for consultation
with the ébunci;.dﬁlEnVironmentql Qualiﬁy énd the Enviranmental
‘Protectioq‘ggenéy with respect to the enviroﬁmenta; effects
of the §foject. Moreover; Congress made c;ea; that‘ﬁhe
authorization to implement simplé and expeditious procédures
does not exempt any projecf'ffbm'meeting the requirements
of the National Environmental Policy Act, the Fish and

Wildlife Coordination Act, the Endangered Species Act, or
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any other provision of federal law. In other words -- if
i might paraphrase with only slightiy ironic inflection --
the Commission is to shorten and streamline its licensing
procedures without sacrificing in any way the meticulous,
sometimes redundant, and often protracted environmental
scrutiny prescribed by Congress itself in the somewhat
disjointed existing federal legislation. Having thus
dusted ite hands of the chronic problem of I'PC/TERC
regulatory delay, Congress moved on in search of new

fields to conquer.

This is all very well and good, but what does it
mean, in practical effect? Congress obviously felt there
was plenty of room for improvement in our‘procedu;es, even
leaving aside the problems raised by environmental analyvsis.
There most assuredly is. Later in my remarks I will
outline for you some of the steps we propose to take to
eliminate needless uncertainty and délay.- There are no.
easy or short-term solutions to the problems besetting
our hydroelectric'licensing_program, however. An Ekplanation as
to why this is so requires a brief review of our pre-existing
legislative mandate under the Federal Power Act and how

it has evolved over the vyears.
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Part I Of The Federal Power Act

In its inception, The Federal Power Commission was
a manifestation of Congress' desire to do awav with the
piecemeal development of water resources through ad hoc
legislation. The new Commission, as instituted in the
Federal Water Power Act of l920,‘was to take a broader
view, and was to assure through its licensing process:

That /each/ project adopted ... shall be such

as in the judgment of the Commission will be

best adapted to a comprehensive plan for

improving or developing a waterway or waterways

for the use or benefit of interstate or foreign

commerce, for the improvement and utilization

of waterpower development, and for other

beneficial public uses

In those aays, the Commission was comprised of the
heads of three fedefal departments: the Secretaries of
War, Interior, and Agriculture. Those must have been
good times. - One can easily conjure up scenes of these
three good-ole-boys, chomping their cigars and interrupting
bouts of ribald humor to dispose summarily of vast chunks
of the Nation's waterways. "Ervironment" was just a long

word, and whatever happened to all of these new projects
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under 50-year licenses would never be a matter of concern
in their lifetimes. However it may have been in reality,
the era was short-lived. 1In 1930, Congress made the
Commission a five-person collegial body responsible, not
to the great federal departments, but to Congress itself.
The Secretaries were sent packing to their executive lairs,
theré to test the political winds and lob an occasional’

opportunistic bomb in the Commission's direction.

The character of the Commission's functions changed
significantly in the ensuing decade. The Public Utility
Holding Company Act of 1935 revised the old Water Power
Act and madeé it Part I of the rew Federal Power Act.
Under Part II of that new act, the Commission was giveﬁ
authority to reculate the transmission and wholesalc of
electric power in interstate>commerce. Three ?ears léter,
in 1938, the Commission was giveﬁ similar powers under
the Natural Gas Act regarding the =ransportation and sale
in interstate commerce of natural gas.. These new powers,
as fleshed out and elahorated upon by the courts in .such-

landmark pronouncements as the Phillips Petroleum Co. v.

wisconsin case of 1954, steadily eclipsed the Commission's

‘responsibilities in the hydroelectric field.
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The era of cheap and abundant fossil fuel and
centralization of power production had opened. By
contrast, the small local hydro plant became less
attractive from an economic standpoint. Over the vears,
many were allowed to serve out their useful lives and were
abandoned or sold for non-power uses when they. broke down.
Except for an occasional large project, the Commission's

hydroelectric licensing program seemed moribund.

In terms of total energy impact and the degree of
attentiqn received from the Commission, the FERC hydro
liéensing program is still relegated to a relatively
insignificant, if not vestigial, role among the Commission's
functions. As a result of several converging forces in.
the last twenty years, however, the hydro'workload at
the Commission has grown by léaps and bounds, outstripping
the abilities of our staff resources to,kéep pace. I will

now address those recent developments.

The major forces resulting in the recent hydro
workload have been four in number. The first of these
fOrces.was‘phe'aggressive attitude taken by the Federal
Power Commission during the 1960's with regard to juris-
dictional matters. As a result of judicial pronouncements
refining and expanding the accepted definition of

"navigable waterways,"” most notably the United States v.

Appalachian Power Co. case of 1940 and the Wisconsin

Public Service Corp. v. FPC case of 1945, there were, by
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1960, dozens of existing unlicensed hydroelectric projects
which were technically subjeét to theACommission's
jurisdicﬁion, but for which no license applications had
ever been filed. 1In a 1962 opinion involving Public

Service Company of New Hampshire, now commonly known as

the Androscoggin case, the Commission sought to encourage

the owners of these existing projecté to file license

applications by promising to withhold sanctions -- largely
in the form of back annual charges -- if they filed at an

early date. While this endeavor was far from totally

successful, a large number of applications followed.

Three years later, in 1965, the Supreme Court held

in FPC v. Union Electric Co., known popularly as the Taunm

Sauk casé, that hydroeiectrié projects on non—nayigable.
waterways are jurisdi:tionél if they affect a sygteﬁ of
interstate transmission of electric power. Many_more |
existing projects,; formerly thought to be outside £he.
purvieQ 6f the Commission's jurisdiction, thus became
jurisdicéional overnight. Another wave of license

applications ensued.

The Androscoyuin and Taum Sauk cases brought their own

set of problems to the Commission. Many applications were

filed under protest by unwilling project owners who often

()
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demanded hearings on the factual issues they raised.
Combliance with Commission filing regulations was
halfhearted, leading to deficient applications which
applicants lacked incentive to make whole. The problem

0f chronic deficiencies was exacerbated by the Commission's
weak enforcement effort. Finally, since most of these
applications did nét involve new power capacity, they wére
considered low priority and received little commitment

of staff resources. Some are still pending before us.

Of the 217 license applications pendiﬁg on January 1 of
this year, 103 were for initial licenses for éonstructed

¢

projects.

The second great force affecting the hvydro workload
was the growing public awareness and concern witnh regard
~£9 eﬁvironmental matters. This new consciousness manifested
iéSelf in two ways: -increased litigation and a rising
tide of federal enactments. The first of these developments
is by now familiar t6 all of us who are involved in one
way or another with authorization of new power projects. -
It is taken as a given that any proposed new project will
be resisted on environmental grounds, and that the Commiésion
staff must gear up to deal with environmental issues. This

lesson came hard for the Commission, however. 1In the

early days ofAenvironment-oriented~litigation, the very
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name of the Federal Power Commission became synonymous
in the minds of environmentalists with industry-oriented
insensitivity and bureaucratic intransigence. In the

now - famous Scenic Hudson Preservation Conference v.

FPC case o: 1965, the Secohd Circuit made clear that the
Commission's public'interest responsibility under the
Federal Power Act encompasses "the conservation of natural - -
resources, the maintenance of natural beaufy, and the
preservation of historic sites." Moreover, in words by
now committed to’memory by every environmentalist worﬁh
his salt, the court sﬁated that fhe Commission's role as:
a representative of the public interest "does not permit
it to act as an umpire blandly célling balls and strikes
for adversaries appearing bétore it; the right of the
public must ;eceive_active and affirmative protection at

the hands of the Commission."”

In Udall v. FPC, a 1967 case, the Supreme Court

reminded the Commission of the breadth of its responsibilities

under the Federal Power Act:

The test is whether th. project will be in the public
interest. And that determination can be made only
after an exploration of all issues relevant to the
"public interest,” inéiuding future power demand and
supply, alternafe sources of power,Athe public
interest in preserving reaches of wild rivers and

wilderness areas, the preservation of anadromous
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flSh for commerc1al and recreatlonal purposes,

~

and the protectlon of wildlif e.

As a result of these and similar pronouncements, as well
as increased.participation by such well-organized
intervenors as the Sierra CLub, Trout Unlimited, and For
Land's Sake, the Commission has greatly expanded the
range of factors taken into consideration in its licensing
proceedings. The length of its proceedings has expanded

accordingly.

The second manifestation of environmental awareness --
federal legislation -- has grown apace. While always well-
intended and often unquestionably beneficial, this
legislation has too seldom reflected an awareness of the
need to accommodete pre-existing de;egations of authoritsy
and responsibility. A list of enactments impinging in
one way or another on the Commission's licensing function

would include, to name a few:

the Fish and Wildlife Coordination Act;
the Anadromous Fish Act; '

the. Wilderness Act; |

the Historic Preservation Act;

the Wild and Scenic Riyers Act;

the National Environmental Policy Act of 1969;




- 54 -

the Federal Water Pollution Control Act Amendments
of 1972; ’ : .

the Endangered Species Act; and

the Federal Land Policy and Management Act of 1976.

Such legislation noe only expands the Commission's field
of inquiry and analysis, but lengthens the liet ef persons
and agencies whom the Commission must consult. Undei the
Fish and Wildlife éoordination Act, the Commission must
consult the U.5. Fish and'Wildlife Service and the state
agency with‘expertise‘in fish and wildlife matters. Under
the Historic Preservation Act, the Commission must c.asult
the Advisory Council on Historic Preservation and the
State Historic Preservation Officer. Under the Federal
Water Pollution Control Act Amendments of 1972, the
Commission must be satisfied that the prospective licensee
has obtained a Section 401 water quality certificate Zrom
the Environmental Protection Agency or the state agency
with authority to administer the Section 401 program.

And so on. Each one of these consulting entities, moreovef;d
has an independent conception of the binding nature of its

input.

A far more serious and troubling problem raised by

this legislation is the matter of concurrent or overlapping

34 .

jurisdiction, where the determination of one agency may be,
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in efﬁect, conclusive with-réspect to the determination
of another. ©Under the Federal Land Policy and Mangéemént
Act:of 1976, for example, the Bureau of Land Management
and the Department of Agricﬁlturé arguably have authority
to deny projects on lands subject to their jurisdiction,
giving them an effective veto over Commission action.
ﬂnder,the Federal Water Pollution Control Act Amendments
of 1972, the Corps of Engineers rmust issue a Secﬁion 404
permit for any placement of fill or other material in a
stream. If project construction calls for such placement,
the Corpslcan kill the project‘by denving the permit:
once again, an effective veto power with respect to

Commission action.

Clewpee ™
»

Another instance of concurrent authority may soon
emerge out of the Federal Water Pollution Control Act
Amendments of 1972. Last summer, the Federal District

Court for South Carolina, in the South Carolina Wildlife

Federation v. Alexander case, held that a hydroelectric

dam may, under certain circumstances, be regarded as a
"point source" fequiring issuance of a National Pollutént
Discharge Elimination System pérmit by the Environmental
Protection Agency under Section 402 of ﬁhat act. 'EPA is

ciarrently considering the advisability of a rulemaking
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that would adopt that point of view. The significance
of this development need not be spelled out to those
who are interested in tapping the power potential of |

existing dams.

That the problems inherent in concurrent jurisdiction
are more than theoretical was demonstrated graphically
in the case of the proposed Davis Pumped Storace project
in West Virginia. In. 1977, after protracted hearings,
the Federal Powér~Commission issued a license for the
project. Last year, while the appellate proceedings on
the license were in full swing, the .Corps of Engineers
denied the necessary Section 404 permit, -thus effectively
killing the'project.'~The appéllate proceedings on the
FPC license are now being held in abeyance pending appeal

and review of the Corps' action.

While Congress may find its way at some future
date to remedy the problems occasioned by this slapdash
treatment of agency responeibilitiesg, iIn thc mcantime
both the Commission and prospective applicants must learn’
to anticipate and make adjustments for these problems.
As attractive as the concept of federal one-stop shopping
may sound, for the moment it is impossible to render-

a reality.
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The third major factor &bnt;ibntiﬂg to the hydro
workload‘waé the expiraﬁion, dufing the 1970's, of éll
of thosé 50~-year licenses that'had been issued by the

c
then-new Federal Power Commission in the 1920's.- 1In
most instances, the ownerS‘éf these projects have sought
new long-term licenses. ~ However summary the treatment
of the initial licenses for these projects may have been,
the new climate.of environmental awareness and participation
has ensured that the projects receive the most careful
scrutiny during the relicensing proceedings. Moreover,
in many instances competing épplications have been filed
by persons asserting a more compelling claim to the
project. Finally, as with the applications for initial
licenses for constructed projects, the applicaticns for
new licenses seldom propose installation of new capacity.
Consequently, they, tbo, are considered to be relatively
low priority, and movement is slow. Meanwhile, the
projects ride forward from year to year under annual
licenses perpetuating the old license conditions. As of
January 1 of this year, there were 88 relicense applications

¢

pending before the Commission.

The fourth and final major influence on the hydro

workload has been the drastic increase in the last decade
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in the coét'of~fossil fuels. This trend has resulted

in widespread re-evaluation of the relative economiés

of hydroelectric development, .and particularly develop-
ment at existing dams. This renewed interest is perhaps
best gauged by the numbers of_appliéations for preliminary
periils Lhal have Deeu Tiled wilth the Comunission vver
recent years. On January 1, - 1973, there were two
applications for preliminary permits pending before the
Commission. By January 1, 1975, the number had risen to
nine, and by January 1, 1977, to 14. On the first of
this year, there wére 71 applicatibns for preliminary

permits pending.

To summarize, four major forces -- the surge ~=£
appliéations for newly-jurisdictional projects, the new
environﬁental consc;ousness, the surge of applications
for new licenses for licensed projects, and the renewed
interest in small-scale hydroeléctric development -- have
converged rapidly in recent years to plaée great demands
on the Commission's resources. We appear to be at a
crossroads where the Commission will either find innovative
and practical methods of coping with these challenges, or
the entife-$ystem will collapse of its own weight. I
would like to think that we~can.t;ké the first of these

paths successfully. '
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Where Do We Go From Here?

As a vehicle with which .to proceed on our way, Part I
of the Federal Power Act is-hardly a well-oiled machine.
Given its antiquity and its heavy encrustation of judicial
interpretation and legislative whimsy, the FERC licensing
apparatus under Part I seems to have taken on all of the
dignity, relevance; and functional beauty of a Spanish-
American War monument when the pigeons leave. Can it

ever: work effectively?

Certain truths appear ﬁo emerge froﬁ my experience
with the hydro program to date. First, with recard to
large-capacity hydro projects which must be built from
scratch, there appears to be a de facto movement back
toward the kind of ad hoc legislative determination that the
Federal Water Power Act of 1920 was initially intended
to avoid. Contemporary political realities'are such that
ultimate determinations on large proposed projects tend
to turn more on who has clout, and on the political
mileage that may be derived from controversial issues,
than on a tediously compiled factual record in an
administrative proceeding. After years of administrative

hearings to determine the advisability. of hydroelectric
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development in the Hells Canyon reach of the Middle Sngke
Rivér, Coﬁgress steépea in-and.created the Hells Canypn
National Recreation Area, thus precludinag any hydré
development. Similarly, aftér pfotracted and expénsive.
administrétive prbceedingé led to the issuance of a
license for a proposea major project on the New River

in Virginia and Norfh Carolina, and the administrative
action was affirmed on appeal, Congress designated'the
pertinent réach 6f river as a wild and scenic waterQay,

once again ruling out hydro development.

Second, and more to the point with regard to small
scale hydroelectric projects, a quick and painless approach‘
to obtaining federal auﬁhorization for proposed hydro
developments cannot be accomplished un:laterally by the
FERC. The effort must involve participation by othe;
aqenéies, special-interest groups, and prospective

licensees, as well.

Por their part, state and federal agencies, including
the FERC, must step back and try to reassess‘their own
roles in the process in an objective manner. They
shiould ask themselves in what way their participation

advances the public interest. To the extent that. their
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own rolé is redundant, self-serving, or.merely formalisﬁic,
ghey should be prepared to accémmodate thémselvés to the.
functions and defer té.the judgments of those Qho.are
involved more directly with the matter at hand. Processes
of interagency coordination should be déveloped through
suéh devices as memoraﬁda of unaerstanding, or through

less formal and more flexible arrangements, to the endv
that required consultation may be carried oﬁt smoothly

and with a minimum of delay.

One might ask why actions so logical and simple
have not already been taken. The answer lies in the
térfiﬁorial imperatives of the bureaucratic world. Those
of you who are familiar with interagency, and indeed with
intra—ggency relations, know that no human being will
mount the barricades more readily and fight with greater
savagery than a career bureaucrat whose carefully nurtured
prerogatives are threatened. And many will fight as hard
to gain ground as to keep it. To recognize this fact
is not to despair of a solution, however. Slow movement’
in the direction of increased coordination is‘already
underway, and we may discern a glimmer of hope in such
tentative initiatives'as'the lead—agéncy environmental impact
statement, which has been triéd with success on several

occasions.
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The special-interest groups, and particularly the
environmentalists, who participate so vigorously in ' »
licensing proceedings, must also reassess their role.

There can be no question that their efforts have, 1in

many instances, contributed to the public good.: - Participation
based on ill-conceived or unfounded concerns, however,

can contribute nothing,but delay, and can even be self-
defeating. The environmentalist who responds to all

proposed developmént Withlundifferentiated, knee-jerk
opposition, will eventually lose his crediﬁility, like

the boy who cried "wolf" once téo often. A practical,
realistic approach to environmental problems :is particularly»
important in the case of small scale hydro development

at existing dams. The major impacts resulting from
construction of the dam and creation of the impoundment

have already occurred. Their existence is a falt accompli

with which we must live. The real gquestion is how we may
best use this given situation to our advanﬁage. I think
we may sately say that a dam with installed power capacity
is more benefidial, in most circumstances, thén a dam with
nothing at all. And if a'prospective developer 1is so'
burdened with costly environmental responsibilities that
thé development is rendered economically or financially

infeasible, nothinc at all will be all we get.
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I would urge any special-intérest group, prior to
jumping into a licensing proceeding with both feet;-to
learn precisély what is being proposed, and to formulate
its precise recommendations in the light of the ultimate
benefit to .the pubiic intérest. The issue is not whether
we are..for or against the environment or‘ahy gther con-
sideration in a particular instance, but how we may attain

the social optimum given the circumstances as we find them.

'Finélly; there is a part in the effort against
reguiatory‘delay to be played by the prospective licensees
themselves. At the risk of extolling the virtues of
common sense ad nauseum, I must point out that a prospective
licenseé's primary asset as he enters the regulatory
gauntlet is a practical and realistic bent. One can rail.
against the evils of big government all one wants, but it
will Still be there in the end, as intractable and imposing
as ever. Nor is a defiant or intransigent attitude
particulariy helpful, apart from some short-lived
psychological benefits. The most productive approach
is ﬁo reconcile oneself to touching all of the necessary
bureauératic bases, and then to plot and follow ﬁhe
shortest path to that end. This approach reguires early
identification of the authorizations which must be

obtairied at every level of government, an understanding
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of the proper sequence of those authorizations in o;der

to minimize'délay, and a clear conception ofvthe‘;ﬁfeshold_
requiremen£s which must be met in each instance‘to.gbtain
the authorizations. 1In order to ébtain any part of this
informatién, a prospective licensee should not‘heéitate

to ask ;n agency.staff. That is what a stgff is for.
In‘fact}“infofhai communication with an ageﬁ;y staff, so
"long as it is carried out in accordance with applicablé

ex parte fules, is one of the best lubricants for moving

an application along.

Would-be licensees must als® realize that they:are
proposing to make use of a public resource, and that
theré are certain obligations and responsibilities which
attend that utilization. As Gar;ett“Hardin vointed out
in his classic essay "The Tragedy of the Commons,"
untrammeled use by each individual ot a finite public

resource will lead eventually to the ruin of that resource

for all. A cooperative attitude with regard to remedial

o
H

or mitigative measures such as minimum flow releases and.

land use control, besides being the responsible thing to

do, will also inevitably ahorten the prouvess.
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Whefe do’all of these entreaties leave us? Is the
solﬁﬁién simply for everyone involved in the procesg.to
be Self;critical, cooperative, and altruistic? We must
guard against our own cynicism and acknowledge that tﬁere
is room fdr these virtues; John Stuart Mill may take a
half—tdrﬂ'iﬁ his grave, but the utilitarian philosophy of
the greatest good stemming from the collective pursuit of
individual sélf—interest was discredited long ago. Yet
to rély’oh uhiversal cooperation is not enough. As Hardin
recognized, any attempt'to save the commons throuch an
appeal to conscience only opens the way to the voragious
and conscienceless. Leo Durocher's observation ébout where

nice guys always finish also comes to mind.

The conclusion is that we must regulate, and that
regulation must be accepted as conducive to the comﬁon
good. Our job is'to minimize the burden of regulation while
ensurihg that the maximum common good is elicited. I will
briefly address some of our initiatives to improve our

¥

existing/regulations pertaining to hydroelectric licensing.

Last year, partly in response to the increasing
numbers of applications, and partly in anticipation of
PURPA, the Commission determined to revise its licensing

requirements and procedures in their entirety. This
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revision was planned to take place in three stages. The

first stage was instituted in September 1978 with issuance a
of a rulemaking on the "short-form" license procedures
applicable to all projects with installed capacity of 1.5

megawatts or less -- the so-called "minor" projects.

The se¢0nd stage of the reform, upon which the
Commission staff is now working fevefishly, is pl:nned to
take in all projects with installed capacity greater than
1.5 medéwatts‘where at least the dams and reservoirs are
already in existence, Besides covering retrofit projects
under the PURPA Title IV criteria, therefore, the second

stage will apply to unlicensed constructed projects and i

- new licenses for licensed projects, as well.

A third and final stage of the licensing procedures
reform will apply tn all projects with proposed capacity
greater than 1.5 megawatts which’must be constructed in
their entirety. 1In addition, because of the close nexus
between preliminary permits and licenses, the regulations
governing applications for preliminary permits wililalso
be revised. A notice of proposed rulemaking on the
revisions to the preliminary permit regulations will in

fact be forthcoming in the near future.



- 67 -

In view of the interests of this conference, I
will limit my remarks to the preliminary permit and
sécond-stage licensing revisions. The purpose of a
preliminary permit is to secure priority of application
for a license for a proposed projeét while the permittee
obtains the data and performs the acts required to .
determine the feasibility<of the project and to support
an application for 'a license. The primary goal of the
preliminary permit revisions are to eliminate all filing
requirements that are not related centrally to the
purpose of a permit. AFor example, the existing quliminary permit
regulations require extensive documentatioa of the
nature of the applicant and the extent of his authority
to operate power facilities in the sﬁate. An applicant
must provide multiple copies of corporate charters,
by-laws, stockholders' resolutions, state laws, etcétera.
The revised regulations eliminate these requifements as

superfluous.

The revised regulations reduce the required filings.

to four substantive exhibits.

The first exhibit is a description of the proposed
project, to be provided in whatever specificity the

applicant is prepared to give.



~ 68 -

The second exhibit includes a study plan and work
schedule for the investigations and other activities to *
be carfied out under the permit. The protection afforded
by a permit is meaningless unless the permittee files
its apélication for a license during the term of the
'permit; Therefore, this exhibit requires the applicant
to specifiy the interval during ;he permit when a final
determinationnas to the feasibility of the pfojec; will
be made, and the interval when an application for a,
license will be filed (if appropriate). This exhibit
will help the Commission assess the applicant's ability
to accomélish its plans in the time provided, and will
‘enable the Commission to monitor the progress of the

permittee during the bcrmit.

The %hird exhibit includes a statement of costs
and financing. This exhibit informs the Commission as.
to the ffnancial ability of the applicant to carry out
the neceésary activities under the permit. Any ?entative
‘infOrmationAthat is available ‘concerning the ultimate market

for project power will also be provided.

The fourth and final exhibit is a map or maps
showing the geographical location of the project, the
physical interrelationships of its grincipal features,

and a proposed project boundary.
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‘A similar practical approach will be taken with
the .second-stage licensing procedures reform, although
thoseyrequirementS;must»of necessity be more:eXtensive
and detailed. While I do not have before'me a draft
rulemaking :from which I can.recite, I will outline for

you the.general principles guiding our efforts;

First, we w1sh to pare away all of the currently-
requlred materlals not essentlal to the Comm1851on to
meet its exlstlng statutory respon51b111t1es As w1th
the prellmlnary permit regulatlons, this process w1ll
entail dumping of superfluous documentatlon and other

}
excess baggage.

¢ ~

Secoua, the materials that are reguired .should be
described with such specificity that we leave as iittle
to the applicant's 1maglnatlon as pOSSlble in complying
with the requ1rements. Descrlptlve and technlcal data
relating toiproject features and operations, which are
common to all pfojects, are uore susceptible to this
kihd'of:shoft—answer treatment than information pertainihg
to such subjects as recreational enhanceuent or environ-
mental impacts, whic% may vary widely on the basis of

site-specific characteristics. Specificity and clarity
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in filing requirements will not only aid the prospective
applicant in determining what is expected, but will help
. W

the Commission staff in determining the sufficiency of the

application. ¢

' Third, where narrative expésition is dicfated by
project-specific considera;ions, the object will be Lo
make clear the minimum requirements while retaining
sufficient flexibility to allow for differences in
circumstances and equities. These.environment and
recreation-related requirements will inevitabiy raise
the greatest problems in compliance. The applicants, ' {
consulting agencies, and the Commission staff may have
different conceptions of the applicants' responsibilities

and capabilities.

We! cannot forestall these‘problems. We can only
seek to minimize them. The extent to which the procedures
relating to these matters are efficient and expeditious.
will depend as much on the manner of implementation and
enforcement as on the specific letter of the rcgulations.
My earlier remarks regarding a spirit of realism and

couperation may be recalled.
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Speaking for myself, the fact that these regulations
pertain to projects where the dams and reservoirs are
already in existence weighs in the balance against the
massive reporting and minutely detailed scrutiny that
must attend applications for projects to be built from

scratch.

Clear and reasonable filing requirements justify an
expectation of greater diligence on the part of applicants.
The contemplated regulations would therefore seek to
eliminate the inordinate amount of effort currently
spent on application deficiences, which sometimes linger

for months or even years without resolution.

Upon notification of deficiencies in its application
for a preliminary permit or a license, an applicant wili
have a specific period of time to correct the deficiences.
If the deficiencies are not corrected in the time
specified, the application will be denied without
prejudice. Applications without built-in incentives
for compliance will be followed up with more intensive

enforcement actions.

The new regulations will also address the treatment
of competing applications. Such applications will have

to be filed within a certain period of time following
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public notice of the initial application. A deadline
for competing applications will inject a greater element
of certainty into preliminary permit and:license

proceedings, and will help us avoid the indefinite

delays that may occur under current circumstances. - s

This prcsentation has pruvided only a thumbnail
sketch of the developing revisions to existing requlations.
If nothing else, I have at least:i-alerted you to the.
imminence of these proposed -rulemakings.. ‘"When the
notices of proposed rulemakings are issued, all interested
persons will have an opportunity to review them and
provide suggestions. I encourage all of you who are
interested in helping us forge a viable program to make
your views known. I look forward eagerly to your fresh

insights.

Thank you for your time and patience.
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