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EXECUTIVE SUMMARY

LEGAL OBSTACLES AND INCENTIVES
IN THE _ :

SEVEN MID-WESTERN STATES
TO SMALL SCALE HYDROELECTRIC DEVELOPMENT

Introduction

This executive summafy describes the relationship of
federal law ana regulation to state iaw and regulation of small
scale hydroelectric facilities. The ekecutive summary also high-
lights importént features of the constitutional law, statutory
law, case law and regulations of éach of the seven Mid-Western
States. (For purposes of this report and the reports thét are
summarized herein, the "Mid—Western"‘region refers to a seven-
state area, east of the Mississippi River, and consists of
Illinois,’Indiana, Kentucky, Michigan, Ohio, West Virginia and
Wisconsin.) - In addition, this sﬁmmaryushould.serye as a concise
overview of and introduction to the detailed reports prepared
by the Energy Law Institute on the legal and regulatory systems
of each of the seven Mid-Western States.

The summary, and the underlying reports it describes, have
béen prepared by the Energy Law Institute of the Franklin
Pierce Law Center for the Department of Energy pursuant to‘a
contract - between the Department and Law Center. This confract
requires examination éf legal and institutional obstacles and
incentives to the development of small scale hydroelectric:

power in 19 northeastern states and in federal regulatory



systems, andldevelopment of rational and appropriate recommenda-
tions for éhange in these legal and regulatory systems. The
contfact also requires that economic research be performed so
that the economic issues concerning small scale hydroelectric
power are fully understood and new policy initiatives may
properly reflect the economics of small scale hydroelectric
power. These economic analyses are contained in a continuing
series of economic papers. Three such papers are presently
available from thé institute. These papers describe: (1) the
basic economic issues involved in small scale hydroelectric
development; (2) the problem of the monopsony power of inte-
gratéd eiectric utility systems.and sales of power by small
scale hydroelectric facilities to these systems; and (3) the
potential contribution of small scale facilities to grid
reliability.

In addition‘to the economic papers, the Energy Law Institute
is engaged in an ongéing research and writing'workplan which
has as iés aim the publication of several in-depth position
papers on special policy issues that have a signifigant
impacthon small scale hydroeleétric power. This program has
produced: (1) a set of comments to -the Federal Energy
Requlatory Comnmission (FERC) regarding the Staff Discussion
Paper on Section 210 énd the Proposed Regulations Imple-
menting Section 201 of the Public Utility Regulato;y Poli-
cies Act of 1978 (PURPPA):; and .(2) a Proposal for Changes in
the Taxétion.of Hydroelectricity, submitted to the Senate

Finance Committee and used by the Committee as a basis ﬁor



legislation. Future papers in this seriéé include federal
lands management conflicts, wheeling and interconnection stan-
dards, public and private financing strategies and the issue
of public power éreferences in FERC relicensing proceedings. As -
the federal and state regulatory environments continue to under-
go significant-change, the Energy Law Institute, under its
contract with the Department of Energy, will set forth and
analyze these changes in its reports.

Each of the reports fhat are summarized herein attempts
to describe in detail, for its particular state, the legal and
institutional obstacles to the development of small scale hydro-

electric energy at the state level. It is designed to aid the

developer in the determination of which permits, licenses and laws
of the state must be secured or complied with tor the develop—
ment of a project. However, the developer should be aware that
the state regulatory system does not comprise the universe of
hydroelectpic regulation. The federal goverhment also exercises
extensive regulatdry authority in the area.

This dual regulatory system is a function of the federalist
nature of our government. Federalism permits both the federal
government'and the state government to regulate and license
certain aspecté of a developer's project. Principles of
federalism often support a finding that the federal regulation in
qﬁestion will be superior to comparable state regulation. ‘This‘
superiority of federal law can divest the state of regulatqryv‘
authority in a given area. Typically,:the developer, with this
general principle in mind, is compelled. to wonder why he must

be concerned with the state system at all. The following dis-



cussion will examine the area of federal-state relationships
with the aim of creating a more orderly undérétanding of the
vagaries of the system. |

The felationships of state regulatory syétems to federal
systems are perhaps no more complex than in the areas of regulation
of water reséurces and energy. To place the subsequent analy-
sis of the regulatory systems of the .seven Mid-Western States
in proper context, it is necessary to discuss this series of
unique federal-state relationships. Fortunately in some areas
"bright-line" allocations of functions have been delineated
by the courts and Congress or long standing administrative
praétices have made relationships well understood. The remainder
of this introductory section will examine the dual regulatory
system from the standpoint of the appropriate legal doctrine,
i.e., the law of pre-emption, and the application of this law to

the case of hydroelectric development.

The Law of Pre-emption

| Pre-emption is the term that describes, in a federalist
system, the ability of the law of one sovereign to take prece-
dence over the law of a lesser sovereign. Specifically, it is
ﬁhe supremacy of the federal iaw to the state law.

The doctrine of pre-emption is derived from the U.S.

CONST. art. VI, Cl. 2, which states: "...[t]lhis Constitution,
and the Laws of the United States. . . and all Treaties . .
shall be the supreme Law of the Land; . . . any Thing in the

\

Constitution or Laws of any State to the Contrary notwithstanding."



This clause is the basis of federal supremacy. On its facé,

the supremacy clause purports to divest the states of authority.
However, the principles of*federalism dq not support such a
readiné. The féderal government is a goverhment of delegated
authority. 1Its laws can be supreme only within the scope of
its delegation.

Thus, before the doctrine of pre~emption can be invoked,
the federal measure in question must be within an area of the
authority delegated to the federal_government. In those areas
of regulation to which the federal government has not been
delegated authority, i.e., the federal government has no pre-
emptive capability, the state law will control. Tﬁe Tenth
Amendment to thé U.S5. Constitution statcc:  "The powere not
delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively,
or to the people.”

Once pre-emptive capability-is determined té exist, further
inquiry must be made to ascertain whether pre—emptibn exists.
Whether a state measure is actually pre-empted by a particular
federal measure depends upon the judicially-determined Con-
gressional intent. The difficulty is one of how to determine
the intent of Congress.

The‘U.S. Supreme Court has, on a case by case basis,
articulated factors which it declares to be indicative of the
Congressional intent to pre-empt. At times the Court has

examined the federal statutes to see if they deal with the



matter exhaustively. From exhaustive federal requlation the
Court infers an intent of no state regulation. Where the Court
can infer a need for national uniform‘standards, prejemption
Qill be appropriate. The Court hés also found pre—emption
proper where there are contradictory federal and state require-
menté,making compliance with both impossible. |

Thus, given a finding of the pre-emptive capability of the
federal law, and a finding thét an appropriate basis exists to
infer that the Congress intended to pre-empt, federal law willl
be superior to state law.

~The following section will examine the application of
these principles by the Court to the case of hydroelectric
developmeht.

Pre-emption and Hydroelectric Development

1. The Regulatibn of Electric Power

‘In the area of hydroelectric deveiopment the Federal Power.
Act enjoys pre-emptive ¢apability. This pre—empgive capability
is based upon the Federal Commerce Clause. Tha@ clause gives
to the Congress the power "to regulate commerce . . . aﬁong
the several states." Federal jurisdiction to regulate commerce
has been held to include the regulation of navigable waterways.
Thus, federal regulation of navigable waterways may preclude
state regulation. However, the regulation of property rights’
is not a federal power and in that area the federal law does
not have a pre-emptive.capability. State property law will

govern the rules pertéining to water rights.
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The U.S. Supreme Court has also addressed the issue of
whether the Federal Powér Act actually pre-empts state licensing
authority. The Court held that an applicant need not comply
with state permit requirements to secure a federal license.
Further, the Court found ﬁhat the intent of Congress was to
secure enactment of a complete scheme of national regulation
which would prémote the comprehensive development of the water
resources of the nation. .Giveﬁ'that finding of intent, the
section of the Federal Power Act which‘requires each applicant
to submit satisfactory evidence of complianée with state law
was interpreted to only require the Federal Energy Regulatory
Commission tolcoﬁsider state laws whén granting a federal license,
but not to require an applicant to comply‘with staée law.

Thus, pre-emption of state licensing by federal licensing
is appropriate, given the Congressional call for a "complete
scheﬁe" evidencing exhaustive and uniform reguiation.

However, the FERC may by regulation require evidence of the
applicant's‘compliance with any of thé requirements of a state
permit that the Commission considers necessary. Hence, the
Commission has the discretionary authority to require compliance
with state permit requirements.

Into the already complicated dual system of hydroelectric
power regulation, Congress has injected a éurprisingly progressive
piece of legislation: The Public Utility Regulatory Policies

Act of 1978 (hereinafter cited as PURPA), signed into law by



President Carter on November 9, 1978, as part of the 5-bill

National Energy Act. The eventual impact of PURPA, whose
implementing regulations are being proposed as of this writing, ¥
is not yet certain. . However,'a few conclusions regarding state

and federal jurisdiction can be made based on the legislation,
the Conference Managers Repo;t'which accompanied it, and the.
Proposed Regulations which FERC issued on October 18, 1979.

The traditional regulatory schemevof tﬁings has been that
a person selling electric energy fof ultimate distribution to
the public, and.considered, therefore, to be an electric
utility,‘would be subject to federal jurisdiction if the
electricity is sold for resale or in interstate commerce, and .
state jﬁrisdiction if it is sola intrastate directly to the
‘consumer. As explained above, this system.results from the
Federal Power Act, the Commerce Clause and the doctrine of
pre—emption, |

4PURPA.seeks to turn this system upside down in order to
further the Congressional intent to encourage the development
of small power productionAfacilities; such as small scale hydro-
electric plants.

One aspect of this reordering is that a hydroelectric plant
which meets the qualificationé set out in § 201 of PURPA, i.e.,
becomes a "qualifying facility" (hereinafter referred to as QF),
could have its rates. determined by a state public utility
eommission, in spite of the fact that its sales enter the inter-
state grid and are intended for resale. Although FERC will

retain some jurisdiction by setting out the rate-making standards



which the state commissions will be required to follow, the day-
to-day administration 6f the wholesale rate-making involved
will fail to the states for the first time.

| This contravention of traditional jurisdiction is further
exﬁended by é provision in PURPA which gives FERC the discretion
to egempt Qf's from substantial portions of now-existing state
and federal law. This exemption authority is premised on the
Act's purpose of removing obsfaclés to the development of small
" power production facilities. The exemption from certain pro-
visions of federal law; such as parts of the Federal Power Act
and the Public Utility Holding Company Act, serves the Con-
gressional goal of removing the extensive.scrutiny of organiza—
tional and financial details whiéh accompanies governmental
regulation of power companies and acts as a substantial dis-
incentive to alternative energy devélopment. The exemption
from state law, however, meets an additional concern. Without
it, the states might have an argument to the effect that the
field of wholesale rate regulation has no ldnger been pre-empted
and they are therefore free to step into the void created by
the removal of exhaustive federal involvement. 'Because this
would have the effect of subjecting QF's to precisely the kind
of}utility—type regulation Congress sought to avoid, this idea
‘of pre-emption by exemption was utilized. |

Although provisions exempting QF's from certain state and

federal regulations will qnly be implemented if FERC “detefmines
such exemption is necessary to encourage . . . small power
production," a recent FERC staff paper dh'this section states:

"It. is clear from the Conference Report that Congress intended the



Commission to make liberal use of its exemption authorify."

The federal-state relationship becomeé‘uncertain in

situations involving interconnection and wheeling. Interconnec-
tion involves the physical linkage of one.electric system to
another system, customer or user. It can have important ad-
vantages in planning for system capacity and avoiding construction
costs for new capacity. Wheeling is the transmission of electric
energy from one point on a system over that system's transmissidn
of distribution lines to another point on that system. Wheeling
. services, if available, can be important to persons who desire
to purchase energy from a remote generating facility. Prior
to the enactment of PURPA, it was the position of the FERC,
supported in some measure by the courts, that the FERC did not
have the power to cdmpel wheeling by an eleetric utility.
The FERC, prior to enactment of PURPA, did have the powef to
order interconnection upon proper application by an electric
utility or state commission and subject to a series of condi-
tions as préscribed by § 202(b) of the Federal Power Act.

What remains largely untested is the power of state
regulatory commissions to order large scale interconnection between
electric utilities selling at.wholesale, and potential retail
customers of those utilities. Similarly, it is not clear what
authority state commissions have to order wheeling intrastate
over transmission lines which also transmit energy to interstate
markets. Should state regulatory commissions have the power,
free from any federal preemption,'to order interconnection and

wheeling under the circumstances described above, such authority



could be fashioned and employed to provide greater access
of small scale hydroelectric facilities to markets for their
power.

To some extent the relationships described préeviously
will be changed by the new act (PURPA). Specifically, Title II
of PURPA érants\authority to the FERC to delineate the rela-
tionship of small power producers which utilize renewable
resources to integrated electric utility systems; Under the
new act utility systems will be required to .interconnect with
small'power prodﬁcers, including-shall scale hydroelectric
projectS} and under certain circumstances will be required to
wheel power from small scale producers to customers at Wholesale.
Much of the implementation of the act is left to rulemaking byA
the FERC. At this writing, it is not known precisely how the
- FERC will exercise these powers under PURPA or how it will
adjust its relationship with state regulatory commissions.
Drafts of regulations concerning the wheeling and interconnec-
tion sections of PURPA have not been issued by FERC, as-of this
writing.

2. Regulation of Water Resources

A current example of a similar type of coordination
between federal pre-emptive authorify and day-to-day administra-
tion by the statés is found in the'area of water quality.
Under the Federal Clean Water Act, éuthority has been conferred
upon appropriate state agencies to monitor and enforce various
aspects of water quélity. Under these provisions, appropriate

state agencies are the issuing authorities for § 401 water
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Quality certificates and § 402 "Point Source" permits if
required for the retrofitting or construction af a dam. A
related example of a different administrative system, resulting
from a clear delegatioh of authority to federal agencies, -the
Corps of Engineers is the issuing authority for § 404 "Dredge
and Fill" permits under the Clean Water Act when such permits’:
are required..

The relationship is less dlearly delineated when the
Federal Energy Regulatory Commission issues a license under
Part I of the Federal Power Act. 1In this regard, it .is clear
that the issuing authority is the FERC, but as noted in the
Energy Law Institute report on the Féderal Regulatory Systems,~*
FERC regulations require consultation with and clearance from
certain state agencies prior to the issuance of the license.

While state agencies have the "right" to consult with the
devéloper and the FERC, and even to formally intervene
in a licensiﬁg proceeding, they cannot, independently of the
FERC, halt construction or operation'of a project otherwise
approved by the FERC. A possible exceptién to'this last state-
ment would be the unusual situétion where the developer was -
refused, for valid reasons, a § 401 permit: by the appropriate:
state agency and the FERC proceeded to issue the license.

Under these circumstances a strong argument could be made that
the later enacted Federal Clean Water Act superceded the

authority of the FERC to issue a license under the earlier



enacted provisions of the Federal Power Act. On the other hand,
in the situation where a state fish and game agency seeks to
require the deQeloper, who is applying for a FERC license, to
construct expensive fish passages and the FERC dées not require
such devices as a condition of the license, it is clear that
the state agency has no powers or rights other than thése of
formal intervenors in.the federal licensing proceedings, or
those of persons involved in the impéct statement process.

The other salient point of confusibn in federal-state
rélationships on the regulation of water resources is the use of
Athe ambiguous, and seemingly infinitely malieable term "naviga-
bility". 1If a project is located on navigéble Waterways, and affects
navigability, or gengrates electricity which would be transmitted
in tﬁe interstate commerce, the FERC has jurisdiction. Section
210_of‘the Pederal Power Act provides a méchanism, apparently
4largely unuéed, whgreby a determination can be obtained from
the FERC as to whgthgr it will take "jurisdiction" of a project.
Section 210 permits Fhe filing of a declaration of intent with
the FERC. If the FERC declines to exercise jurisdiction, then
"permission" is deemed to ﬁave.been granted to construct and
operate the project'in-compliance with state law. The declara-
tion of intent is of 1little benefit to the states in view of
the fact few developers involvea in projects which raise closé
questions of FERC ju;}sdiétion file such declarations, and that
regulatory lag which may ensue upon filing the declaration
creates uncertainty and delay. Some comfort may be taken in the

fact that of the some fifty thousand dams in the United States,
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only some three thousand have ever been subjected to FERC
(or predecessor FPC) licensing processes. However, it should
be noted that many of these dams were constructed prior to
1920 or at a time when it was thought the Federal Power Act
did not apply. Some_additionél assurance to state ageﬁcies
seeking to exercise what they perceive to be their regulatory B
responsibilities under stafe law may also be found in the fact_
that the FERC with its ?resént docket of approximately 180
hydro licensing matters and an-éverage,regulatory lag of three
(3) years cannot possibly underﬁake-to license all of the potential
projects under construction.

On October 22, 1979, FERC issued its new regulations
on water pdwer project preliminary permit and license appli-
cations, inéluding rules governing applications for, amendments
to and cancellation of preliminary permits. These rules are
designed to complement the substantive revisions pertaining
to license application for minor vs. major/existing vs. major/
ﬁew facilities. The revisions concern such technical and
procedural matters as form subscription and verification,
service, nuﬁber of copies, correction of.deficiencies, and
évaluation of competing applications. Of particular note is
the section on the filing and disposition of conflicts between
preliminary permit applicationsfand.license appliéations.
Whether the new rules will increase the efficiency of the

process, as planned, remains to be seen.



C. Summaries of Important Provisions of State Law in the
Seven Mid-Western States

The following material is a state-by-state synopsis of
those important provisions of the laws of the seven Mid-Western
states, that have a bearing on small scale hydroelectric

development.
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EXECUTIVE SUMMARY
OF THE REGULATION OF
SMALL DAMS IN ILLINOIS

I.. WATER LAW
Illinois follows.the riparian theory of water law.

- Under this theory, brivate rights in the flowing water 6f a
watercourse are vested in those landowners boraering the
watercourse. The right td_utilize the flowing water at a
proposed site is dépendent upon the acquisition of property
interests in the abutting land on both sides of the waterway.

The developer must also be able to use the streambed
of a river or stream. 1In Iilinois, a riparian owner takéé
title to.the middle of both navigable and nonnavigable
watercourseé. However, the ownership rights of riparians
are subject to a public easement of navigation on navigable
waters. These public rights give rise to extensive regula-
tion of navigable sfreams under both state and federal law.

To be navigable, a stream must, in its ordinary and
'naturalAconditioﬁ, furnish a common passage capable of
carrying commerce of practical utilityito the éublic in thé
customary mode in which such commerce is conducted by water.

"Also, the water must be oﬁ a sufficient depth, and commonly
used, for the carriage of boats and transportation of . '

L property.

| With regard to ownership of lake beds, the State of

Illinois owns title to the beds of all navigable lakes and



‘bodies of water. Here,'navigability is determined at fhe
time Illinois was admitted to the Union. Also, the beds

of all lakes, whether actually navigabie or not, which |

are meéndered on the U.S. Governmeﬁt survey maps, are owned
by the State of ‘Illinois.

- With régard to ownership and use of flowing water,

Illinois follows a theory of reasonable use. Natural

uses, sﬁch as household and domestic uses, have a priority
6ver artificial uses, such as industrial or agricultural
'uses. Where.proprietofs ére using a stream solely for
artificial uses, they must share the streaﬁ flow; no one
proprietor has the right to use all the water. Reasonable use
is determined by counsidering all the cvircuwslances on a
case by case baéis. For example, an upper riparian may
- divert the whole étream for his artificiai use if he returns
the water to its natural channel for use by lower riparians.
Also, an upper riparian may impouﬂd'water for an artificial
use, substantially reducing the flow to a lower riparian,

if the benefits to the upper riparian butweigh the burdens
to the lower ripafiah.

Another area of intérest to dam builders is the measure
of liability for dam breach or backflooding. Unless the
damage is caused by a'feasonably unforeseeable act of God,

a dam owner will belheld'liable under a negligence standard.

II. DIRECT REGULATION

It is unlawful for anyone to corstruct a new dam without



making application to, and receiving a permit from the
Illinois Department of Transportation (DOT). 1In addition, DOT
has supe;visory power over all existing dams;

The DOT Division of Water Resources (DWR) has issued
comprehensive interim regulations controlling dam operation
and construction in Illinois. Under the interim regulatiqns,
two permits are required:

(1) a construction permit (includes' reconstruction); and’

(2) an operation permit.
These permit requirements apply only to dams which:

(1) are twenty~five feet or more in height; or

(2) have an impounding capacity of fifty acre - feet or

more.

The owner of a dam or proposed dam which is larger than the
above minimum size requirements must apply to the DOT/DWR for
a construction permit to construct or reconstruct each daﬁ
and appurtenant work which impounds or diverts water.

Effective January 1, 1980, the owner of a néw or
existing dam meeting the size requirements must apply to
DWR for an operating permit. Persons proposing to construct
new dams must obtain operating permits p;ior to filing
applications. All operating permits expire 5 years after
the date of issue, and must be renewed by the dam owner.

Once licensed énd operating, a dam owner must pay for
an annual safety'inspection by an Illinois registered

professional engineer. The inspection report must be sub-



mitted to DWR, who may rescind the standard operating permit
if there are serious deficienéies. A provisional permit
ﬁay‘be issued while fhe_deficiencies are corrected. Failure
to remedy the problems within a designated time scﬁedule may
result in loss of the provisional permit and possible bfeach
of the dam.

DOT has the authority to compel the installation of
fishways in dams, upon recommendation by the Illinois
Department of CQnservation. should one be required, the
dam owner must pay the costs.

DOT also requires a work—in-wate; permit to £ill, deposit
material or build any structure in any qulic bodies of
watér. The developer constructing on any of the applicable
waters musf submit plans, specifications and profiles to
the DOT. If the propos?d use wiil not interfere withv
navigation, DOT will issue a permit,

The other major group of regulations which may have a
significant impact on the development of small scale hydro-
electric (SSH) power are those regﬁlations governing public
utilities. In Illinois, the entity which has regulatory
authority over public utilities is the Illinois Commerce
Commission (ICC). _The ICC has broad supervision over the
public utilities, including: the manner and method in
which the business is conducted; the franchises, capitaliza-
tion, rates, and other charges of the utility; the manner ip

which the plants and equipment are managed and operated; and
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the getting of service areas in which an.electric utility may sell
its power. Compliance with this extensive regulation could

be expensive. However, one advantaéc to being a public

utility is that under certain circumstances a public'utility

may utilize the power of eminent domain.

Cities may obtain regulatory power over public utilitiles
that in most matters, supersedes the ICC's powcrs. A
public utility must file copies cf all reports made to the
ICC with such a municipality. Under the Public:Utilitics
Act, a public utility ﬁay request the ICC to review the
city's actions.

.By statute, municipalities are allowed to form and
operate municipal utility companies; Municipalities have
been granted the right to acquire (by purchase or condemnation)[
construct, own and operate within their corporate limits
any public utility the product or service of which is to be
. supplied to the municipality or its inhabitants. Because
municipal utilities may utilize the power of eminent domain,
they are in an excellent position to develop SSH facilities
‘within their municipal limits. Once they have acquired a )
site, they may either develop it themselves or lease it to
a private Illinois corporation‘to develop and operate for
them.

Municipalities have many other éeneral}powers, such as
to inspect machinery and impose zoning fegulations, that

could impact on the development of SSH.



The developer should be aware that the water management
districts of Illinois may create obstacles to the develop-
ment of SSH because they all have regulations and permit
requirements which the developer must compiy Qith. The
Illinois statute providés for three types of water management
districts:

(1) .river conservancy;

(2) surface water protection districts; and,

(3) regional port districts.

Each district has jurisdiction over the use of certain water-
courses within its boundaries.

Local zoning>has a significant direct impact on SSH
development. A developer should check for local plans and
regulations which may'restrict the use of his iand.

INDIRECT REGULATION

There are many agencies and regulatibns'which may in
certain circumstances affect, or be of interest to, SSH devel-
opers.' The DOT is empowered to regulate many other aspects
of water resources in addition to its powers over dam con-
struction. Other agencies to be aware of are: 'The Natural
Resources Development Board, the Water Resources Commission,
énd the Illinois Institute of ‘Natural Resources.

There are three other indirect considerations fof SSH
development. First, the developer should be aware of state
agenﬁiés which implement programs dealing with aspects

of environmental protection. Second, interstate compacts



may affect development of water resources. Third, the dam-
developer should be aware that historic sites will be protected
from being destroyed by SSH development.

IV. FINANCIAL CONSIDERATIONS

SSH developers will be subject to many types of taxation..
All real property located in Illinois will be subject to a
property tax, along with many types of personal property, such
as bonds and specific types of stock. Illinois has a real est%té
trapsfer tax which is imposed on the transfer of.title of
real -estate. The Public Utilities Revenue Act. imposes a tax
upon any persén who sells electricity for consumption and not
for resale. This tax applies to municipal and cooperative
'utilities as well as to private ones.

In addition to the above taxes, Illinois imposes taxes
upon state corporations. A corporate franchise tax is imposed
on every corporation subject to the Business Corporation Act.
A tax is imposed on the net income of corporations, whiéh
includes associations, joint-stock companies, and cooperatives.
These taxes will apply to a dam developer whose business is
Aincorporated.

Aﬁy machinery which a developer purchéses will be
subject either to a sales tax or a use tax. The sales tax

must be paid to Illinois retailers for purchases of machinery.
The use tax is imposed on tﬁe privilege of using, in Illinois,

tangiblg personal property which was,pufchased in another state.



There are two financial assistance programs which may
be of help to the SSH developer. The Illindié Industrial
Development Authority has the power to provide financial aid for
the development and construction or acquisition of certain
industrial projects. Another program which might assist
hydroelectric development is the new Illinois Coél Development
Bond Act,. which authorizes assistance to prohote the develop-

ment of coal and other energy resources.
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FLOW DIAGRAM OF
ILLINOIS DAM REGULATION

OWNERSHIP

-Does developer own or have rights to both banks and bed of waterway?
~-Does developer own property, have easements or permission to backflood?
-Does developer have legal right to use of flowing water?

If yes: If no, developer must
J/ obtain before developing

Is stream a public body of water, i.e., is title in the state or is
the stream subject to easement of navigation?

T~

If yes, developer must apply If no, permit is not required
to DOT for Work-In-Water Permit

Will dam be either: (1) 25' or more in helght,and impound more than -

15 acre-feet of water, or (2) an impoundment of more than 50 acre-feet
of water and more than 6' in height?

1f yes to either (1) or (2) If no, DOT permits are not,
above, developer must apply to required.

DOT for construction and

operation'permits.

Is dam site within a munlclpallty°

1f yes then developer must . If no

comply with any Levee Improvement
Commission, Municipal Planning

Commission, and zoning and

building requirements. These o N
may or may not involve permits.




V. Is dam within a River Conservancy District, Surface Water Protection
District, or Sanitary District? .
If yes, then developer must ) If no
comply with any of their

requirements. This may or
may not require permits.

VI. Is project within a Regional Port District?

If yes, comply with their ' If no
requirements. Developer must
obtain permit for any construc- _
tion within LO' of any navigable . ‘
waters within district .

J’ A v

VII. Will electricity from dam be sold to consumers for "public use ",

If yes, dam is a public utility "~ If no, then not subject to.
- subject to ICC regulations. ICC regulation.

Developer must obtain and

follow all ICC regulations. -

|

VIII. 'Is dam located within a municipality
which has adopted Article VI of the
Public Utilities Act?’

&

If yes, dam is subject to If no, dam is
municipal regulation of subject to

utilities rather than ICC regulation.
ICC regulation. Utility :

may appeal municipal -

decisions 'to 1CC.

- o -
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. e

Once operating dam owner must obtain Operating Permit from DOT every
five years.

Appeal procedure. All final decisions of the DOT, the ICC or any of
the Regional Port Districts (steps I1I, III, V1, VII and IX above) may
be appealed to the state circuit court. The procedure is as follows:

Agency. decision

N

Permit approved Permit denied

Appeal to state circuit court

T~

€————Appeal successful ' Appeal unsuccessful
" [dead end]

Vo :
[Next step in flow diagranm)




EXECUTIVE SUMMARY OF
THE REGULATION OF SMALL DAMS
IN INDIANA

WATER LAW

In Indiana, the title of abutting lahd owners on non-
navigable watercourses extends to the center of the water-
course. On navigable waters, a riparian holds title to the
high water mark of the stream; title to the bed ié»vested in
the state. |

If a watercourse is capable of being‘used for purposes
of navigation, such as trade and travel, the title bed of
the watercourse will vest in the state and the waterway will
be a public highway. The fact that the watercourse is at
times unfit for transportation does ndt<destroy its actual
capacity and susceptibility for navigationf Additionally,
Boards of County Commissioners are authorized to declare any
stream or watercourse within their respective counties as
navigable.

All riparians have co—eqﬁal rights to use the streamflow
and no riparian may use the water to such an extent as to
causebmaterial injury to those below him on the stream. Do- -
mestic uses of wqter, e.g., water for household purposes and
drinking waﬁér for livestock, have priority over uses of water
for power purposes.

Indiana's Mill Dam Act grants Mill Dam owners the power
to backflood private property and pay damages for this easement.

A public utility is enﬁitled to'acquire private property for
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the production of electricity after the Public Service Com-
mission has issued a certificate of convenience and necessity
to the utility. In addition, if a dam owner backfloods neigh-
boring lands for twenty continuous years, without objection
by owners whose lands are flooded, thehdam owner may acquire
an easement, or the right to backflood those lands.

Liability for dam breach is uncertain in Indiana. However,
a SSH developer has a good afgument that -he should only be
liable for negligence if his dam breaches since the Division
of Water only requires a developer to exercise prudence, due ° *
care, and sound and accepted engineering principles in con-

structing his dam.

DIRECT REGULATION

Most dams may not be c¢constructed in a watercourse unless
the developer has obtained a construction permit from the

Division of Water within the Department of Natural Resources.

‘Permits will be sent to applicable divisions within the Depart-

ment ot Nétural resources. The Division of Fish and Wildlite
has‘the authority to require a permit if explosives are to
be\used‘in or under the water; require fishladders; set mini-
mum flow requirementé; ahd require small boat passages'to be
constructed. The Divisions of Lakes and Streams has authority
to establish lake levelson new impoundments of wéter if the
impoundment - is open to public access. Dams which endangér the

water level of lakes with an area of ten acres or more, require

the written approval of the Division. Small scale hydroelectric

i



II.

- 29 -

(SSH) dams, owned by private utilities, are regulated for
safety by the Public Service Commission. The Natural Re-
sources Commission oversees the administration of the Depart-
ment of Natural Resources and officially approves all permits.
All permits granted must be approved by the Governor.

If a SSH project, as a retail seller of electrical

-energy, is defined as a public utility, then it will be sub-

ject to the jurisdiction of the Public Service Commission.

The Commission fixes rates, issues public convenience- and
nééessity certificates and is empowered to inspect dams.
Municipally ownea utilities and utilities’selling power at the
wholesale level are not subject to the Commissioner's juris-
diction. |

INDIRECT REGULATION

Indirecﬁ regulations may significantly affect the devélop-
ment of SSH. The Stream Pollution COntrol‘Board may set ef-
fluent standards for SSH if the Federal Environmental'Protection
Agency deems SSH a point source of pollution. The Environmental
Management Board may require an environmental impact statement
from the Department of Natural Resources as a condition’upon
a permit to develop SSH. At present, however, SSH is not con-
sidered a point source of pollution, and it®is unlikely‘:thdt
SSH would be subjecﬁ to an environmental iﬁpact stateﬁeﬁt.'

Land dedicated as a nature preserve.may not be disturbed
or develobed except in the interest of its preservation. No

dam may be constructed that impounds more than 5% of a natural
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and scenic river. No dam may adversely affect a registered

"historic site if it is economically feasible to preserve the

historic site.

Soil and Water Conservation Districts may charge a SSH
developer for benefits received as a result of.the District
making improvements of a watercourse. A developerfs reservoir
or water supply may be appropriated by a Conservancy District
as well. ‘ |

Municipal regulation, such as éoning, flood plain manage-
ment and regulation of waters and watercourses may significant-
ly affect SSH. For example, ciﬁies have the power to regulate
activities which change the condition of heat or cold iﬁ the |
water. Because SSH may affect downstream water temperaturés,

a city's power té regulate activities which change water temper-
ature is éignificant. -The developer of SSH sﬁould investigéte
the extent to whichvlocal ordinances affect his project.
TAXATION

In Indiana, public utilitioc are not taxed mnch different-

ly than regular business enterprises. Distributable property

of public utilities is assessed by the State Board of Tax

Commissioners; the County Auditor assesses fixed property'of

public utilities. Property of municibally owned utilities

» is exempt from taxation and all property of private businesses

is assessed by the County Auditor.
A>gross income tax is imposed on both utilities and regu-

lar business entities. Income derived from sales to the United .

v



States Government, interstate commerce and public utilities
are exempt. Non-profit corporations are exempt from this

tax. Probrietary activities carried on by municipal utilities
are not exempt from this tax.

Other taxes imposed upon both public utilities and regu-~
lar businesses are an adjusted gross income tax, a supplemental
net income tak, a personal incomc tax, and a intangible tax.

Indiana has a fetail sales and use tax, however, saleé
of electricity are exempt from this tax. A fee based on a
corporation's capital stock is imposed upon the incorporation
of a domestic corporation. Also, in addition to paying general
taxes, public utilities, subject to the Public Service Com-
mission's jurisdiction, must pay a fee based upon their gross
income.

LOANS

Little incentive exists for hydroelectric development
through state loans and funding. The Indiana Economic‘Develdp—
ment Authority has a guaranteed loan fund to encourage small
business enterprises. A SSH developer should apply to the
Authoritf for‘a loan.
| The Departmgnt df Natural Resources has flood control
dams that may be leased to a developer for hydroelectric retro-
fitting. However, such an arrangemeht must be approved by the
Natural Resources Council. In addition, the Depértment cannot
enter into a joint venture with a private developer and use

joint funds to construct a multi-purpose dam.
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VI.

- Does the developer own both banks of the waterway?

- 32 -

FLOW DIAGRAM OF REGULATION OF SMALL DAMS IN INDIANA

¢

PROJECT

. Ownership
v

~ Does the developer have the legal right to use the flowing water?

- 1s the waterway navigable or non-navigable?

Navigable»///\t{bn-navigable

State owns bed of appeal to waterway found Developer owns bed if he owns
waterway — gtate — non-navigable -—> both banks. Exercise powers of
court eminent domain if public utility

does not own both banks and there
is a "hold-out" prohlem.

- PSCI certificate aof convenience
and. necessity needed before
Public Utitlity may appropriate
property ‘

v

Apply: to State legislature for charter
authorizing use of "public way."

approved . denied

J/ 4 | | | v

Apply: for all relevant permits, variances and approvals required by local by-laws.
E.g., zoning and watercourse regularions.

Does SSH project adversely affect Registered Historic Site?

Yes /\\ No

- must protect if economically -
feasible N !

i |

Does SSH project impound more than 5% of a Wild and Scenic River? _
Yes /\‘ No | Y
- need Legislative enactment

to develop

unsuccessful successful




VII. Does SSH project disrupt a Nature Preserve?

Yes ) A No
-apply DNR for permit to develop

&

unsuccessful successful

J : w'

VIII, Does the SSH project possess any of these characteristics?

Drainage arca greater than vie syuare mile.

Height of dam greater than twenty feet, '

Volume of water impounded greater than one hundred acre feet.
Possible impact on other landowners.

Yé§ 4fff""‘/"""f"\\\\\\\\\\\\\\‘\‘zé No

- Apply to Division of Water in DNR
~ Flood Control (local recommendations)
= Dam Safety Regulations '
- Fish and Wildlife
- permit for use of explosives
- fishladders may be required
- minimum flow requirements
" - small boat passages may be required
- Lakes and streams
- lake level requirements
- Engineering
- dam safety requirements
-~ Soil and Water Conservation (local recommendations).
- Stream Pollution Control Board (may set effluent
: standards)
— Environmental Management Board (may require EIS
. from DNR)
- Natural Resource Commission Approves all permits

W=

Permit Granted Permit Denied
R
Appeal to

Superior Court

NV} &— overruled sustained

Approved by Governor

/‘-"'A"J/-




IX.

XI.

|

Is the SSH project a public utility? &
Yes No
- Subject to PSCI jurisdiction : - selling power at wholesale
- selling power at retail level _ level ‘
- Rural Electric Membership Corporation. .~ subject to.FERC jurisdiction
- fixes rates - municipality

- issues public convenience and (
necessity certificates '
= Municipalities :
~ PSCI jurisdiction over rates
- Non-profit electric coopératives serving
the general public
- Power of Eminent Domain
- Requires certificate of public
convenience and necessity
- PSCI power to inspect dams

! ' | N

Taxation of SSH as a Public Utility or Private Enterprise.

2

- Distributable Property of Public Utilities assessed by
State Board of Tax Commissioners
- Fixed Property of Public Utilities assessed by County Auditor
- Municipal Utilities Exempt
- Property of Private Business assessed by County Auditor
= Gross Income Tax
— Income derived from sales to U.S, government,
interstate commerce, and public utilities exempt
- Non-profit corporation exempt
- Proprietary activities of municipal utilities not exempt
- Adjusted Gross Income Tax
~ Non-profit corporations exempt
- Supplemental Net Income Tax
- Personal Income Tax
- Intangible Tax
- Sales and Use Tax
- Public utility sales to manufacturers and other utilities exempt
- Sales to municipal utilities and non-profit corporations exempt
- Non-profit corporations. exempt from sales and use tax
- PSCI fee for Public Utilities
- Fee for incorporation

!

- Indiana Economic Development Authority
= Department of Natural Resources

Loans for SSH

W\
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l

Construction, Operation and Maintenance of SSH Dam

~ Comply with conditions of all permits and licenses
- Fishways/boat passages’ .

. = Utilize power-to appropriate
" - Liability for dam breach unclear

- Obtain 1liability insurance for dam breach

= Is-project feasible under prevailing rates?

-~ In terms of insurance, costs, is project worth risks?

T

Yes No .
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EXECUTIVE SUMMARY
OF THE REGULATION OF
SMALL DAMS IN KENTUCKY

ACQUISITION

PR

The first step for a potential SSH developer is to obtain

"all necessary land and water rights. This includes not only the

rights to. the dam structure itself and the.land‘it is on, but
alsb the right to receive and impound water. Depending on the
type of SSH operation, additional rights to raise and lower the
water level in the reservoir may be necessary. The déveloper
may also need to obtain the right to run transmission lines
across neighboring land.

A title search will have to be conducted to ensure free
and clear title. This research process will not be complete
unless further investigation is made to detérmine if there are
any prescriptive rights relating to the use of the land or
water. A prescriptive user in Kentucky may acquire lcgal rights
in another's land if he uses it in an open and notorious manner
for seven years.

After obtaining all necessary property rights, the devel-

oper should record a deed in the county clerk's office in the

- county where the greatest portion of'the property is located.

At that time the seller of the deed will be responsible to pay

a transfer tax of one cent per $10 value.

WATER LAW

A. Riparian Rights




Kentucky is a riparian state. This means that the right
to have the water of a watercourse flow to the riparian's‘land
in its natural course shall not be unreasonably diminished, in
guantity-or quality. A body of water becomes a watercourse
when it forms a distinct channel with beds, banks and current.

On a navigable watercourse the riparian's-rigﬁté become
subordinate to the public right to navigate. The public right
is determined by -federal, state and local governments. A
“watercourse is considered navigable if it can float logs
downstream during spring high waters, unassisted by man.

The two theories of riparian flowage rights (natural flow
and reasonable use) have been synthesized in Kentucky. A
riparian owner may not unreasonably change the natural flow
of waﬁer sOo as to cause substantial damage to a lower riparian
owner. Because the riparian right is considered property,
the right may be purchased or condemned. One affective tool is
the power of eminent domain.

B. Liability

A potential SSH developer will often need to make pre-
liminary examinations on neighboring land to determine
feasibility. Kentuéky allows such a survey upon posting a
bond with the county clerk, so that the developer may proceed
without fear of a trespass claim. This does no£ absolve the
surveyor of his liability for actual damage, sustained
because of his trespass.

In addition to trespass, the developer must also be wary

of suits in negligence and nuisance, and claims for taking



land and/or property without compensation. The negligence
standard applied in Kentucky creates an obligation for the dam
owner to properly construct and ﬁaintain his dam. For example,
.if a dam owner used flashboards during high waters and those |
flashboards were reasbnably expected to break, then any.damage
resulting from the breaking of the flashboards would have to
be compensated by the dam owner. The key is the relationship
‘between the negligent act and the ensuing damage. When an
act of God is the sole cause of a dam breach, injury to lower
ripafians is noncompensable.

The SSH operator must‘also be wary of actions for trespass
and public or private nuisance. Such actions not only apply
to when a dam breaches, but also where impoundment is fluctuated .
to the detriment of upper riparians. Continuous operation of
a dam will not create a prescriptive right for the operator
where a public nuisance is involved. |

A final liability for SSH development in Kentucky is
taking without compensation. There are limited situations
where a police power related taking will be non-compensable.
However, SSH developers with the power of eminent domain
must compensate property owners.

. C. Statutory Law

Kentucky laws which restrict dam development near the
head of navigable streams do not apply to facilities constructed
for the purpose of generating electricity. SSH déms are also
exempted from prohibitions relaﬁed to already existing water-

works.



SSH'dams ére not specifically exempted from several other
statutes created to protect the environment. These include
water pollution standards enforced by the Bureau of Environ-
mental Protection (BEP{ Wiﬁhin the Department for Natural
‘Resources'and Environmental Protection (NREP)ﬂ NREP also has
the authority to make _epairs to the dam for safety purposes.

III. DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION (NREP)

A. Water Pollution

 NREP is responsible for controlling water pollution
in Kentucky. Water polluters in violation of NREP standards
face griminal and civil sanctions and may be required to restock
fish. 1In addition, NREP issues state water quality certificates
pursuant to the Federal Water Pollution Control Act.

Persons -aggrdieved - by a NREP decision'may appeal in the
first‘igstance to the agency. This process is also open to
intervenors. Redress does not end here. Appeals to the
Circuit Coﬁrt}may begin a process through the state court system.

B. Permit Requirement and Inspections

Dams, which are more than'25 feet in height or which have
a maximum imppupdment capacity of 50 acre4feet or more, must
obtain a permit from NREP. Permits are issued in terms Of,
quantity, tiﬁe, place and rate of diversion. Such permits will
be denied or approved within 20 days. Unlike most other
administrative deciﬁions, there is no judicial review if the

permit is denied.



NREP also inspects existing dams to ensure the public

safety. Within 60 days after comﬁletion of an on—site inspection,
4NREP will grant or deny a certificate ot inspection. rhrough
this inspection process NREP may impose conditions on the
operation -and mainteﬁance~of‘dams.

The Water Resource Division of NREP has designated three
hazard categories.. A high hazard categorizatibn indicates
a potential for loss of life or loss of critical public utilities.
Moderate and low categorizations cover degrees of potential
property damage and less critical public utilities. Despite
the promulgation of these standards there is no evidence of
current implementation.

‘A certificate of inspection will be valid for up to fivé
yedars and may contain various conditions. Except in an emer-
gency situation a dam owner has 90 days to comply. If an owner
fails_to comply and NREP determines that an emergency exists,
the agency may attempt to mitigate the danger by taking necessary
steps to safeguard the site, lower water 1evél Or even remove
the dam, all at the owner's cost.

C. Wild Rivers System, Forestry and Natural Preserves
System

A state wild rivers system is administered by the Secre-
tary of NREP. Streams designated by the Governor and General

Assembly, which are essentially free-flowing and scenic, constitute
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the Wild Rivers System. Protection by NREP generally occurs
through condemnation and subsequent government ownership of up
to 2,000 foot corridors on either side of the stream's center.
iny construction which will further the purpose of the
wild river system is allowed. Dredging and sfrip mining are
specifically prohibited; howéver, utility lihes may bé constructed
with the written permission of the Secretary. Prior uses are
also allowed.
In addition to administration of the Wild Rivers System,
NREP also supervises all forestry property and, in conjunction
with the Nature Preserves Commiésion,lthe Natural Preserves
System. The Natural Preserves System consists of natural
areas, which are useful for scigntific research; are useful for
the teaching of biology, natdral history and ecology; are habitats
for natural speéies;'and are places of nafural_iﬁterest and
beauty. Both of these state controlled land areas are unlikely
SSH' sites. |

ENERGY UTILITIES

A. The Ehergy Commission

An energy utility is any person or éorporation, except
a municipality, who owns, operates or manages a facility for
generation, production, trénsmission or distribution éf electri-
city to the public for compensation. Thus, a wholesale SSH
developer is.not subject to the Energy Commission's jurisdiction,
at least not untii the recent Public Utility Regulatory Policies Act
of 1978 is effectuatgd. Private hydroelectric generation for

internal use is also cufrently exempt from'thé Energy Commission's



.jurisdiction. All energy utilities within the Commission's
jurisdiction will have raﬁes and service regulated.

To encourage ordérly developemnt, Kentucky is divided into
geographical .service areas, which grant.the retailer utility
exclusive territorial rights. This exclusivity is waived in
situations where a utility may need to connect to a supplier_
outside its.service area, or where a contréct with another
utility, approved by the Commission, alters gervice commitments.

Every project meeting the definition of an energy utility
must first obtain‘a certificate of public convenience and
necessity from the Commission, shdwing the service.need for the
construction. This does not include expansion of service '
connections. After a publié hearipg of all interested parties,
the Commission may issue or refuse the certificate. Construction’
authorized by the certificate must begin within one year.

In addition to the certificate of'convenience of
necessity, 88H facilities must also obtain a certificate ot
environmental compatability from the Commission. This triggers
the involvement of any local'pollution control district and
NREP.

Rates are also determined by the Commission. These rates
must be uniform. There is an éxcéption to this uniform rate
allowed for utility officers, utility employees, charitable
institutions, the United States governmentAand disaster relief

"victims. The Commission also regulates service and an energy

utility's administration.



B. Tennessee Valley Authority

The Tennessee Valléy Authority (TVA) is intended to be
the complete law for municipai acquisition and operation of
electric plants acquired after 1942. ‘Any municipality'prbceeding
under TVA is exempt from all state regulation, except ﬁhat the
municipality will have to obtain a certificate of environmental
compatability prior to construction. In addition, before a
municipality acquires én electric plant, the proposal must be
endorsed by a majority vote of the municipality.

TVA includes the power of condemnation. Rates are generally
set,by‘municipalitiés. However, there is confusion about
implementation of rate changes. Currently, muncipalities
make the determination independent of the Energy Commission,
however, an opinion of the Attorney General and a statﬁte indicate
that hearinés must be held similar to those conducted by the
Commission. | »

C. Rural Electric Cooperative Corporations

Rural Electric Cooperative Corporations (RECC) may be
formed to conduct electric genefatipn and distribution on ‘a
nonprofit baSis. RECCS are“subjedt to the'jurisdictidn of the
Energy Commission. No more than 25% of the cooperative's ' total
business'may be derived from non—memberé. A further restriction
limits the ability of RECCs to sell electricity to municipally
owned electric utilities unless there was a connection before
June 1974. |

N

RECCs are exempt from all-taxes except the franchise,
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property and utilities gross receipts tax for schools. 1In lieu
of sales tax, income tax, etd., RECCs pay an annual tax of $10L

V. LOCAL REGULATIONS

A proposal affecting land use by any instrumentality of
state government or by an electric utility~unéé£ the juri#éié—
tion of the Kentucky Energy Commission or Federal- Energy
Regulatory Commiséion, does not have to be éppfOVed by a local
planning unit. In such c¢ases, the lotal plaiuiiiy commission
may only request information relaﬁed to the effect on service’
facilities. All other projects must be approved by the local
zoning board. ‘

Local commissions may also form an area planning'commiSsion
with the authority to develop a master plaﬂ and'review conétruc-'
tion projeéts. Soil and water conservation is overviewed by |
a state commission but specifically implemented by local
districts.. A local soil and water conservatidn district may
acquire property rights, develop a‘comprehensive plan and
adopt regulations to control efosion and prevent flooding. For
the regulation to be effective it must be approved by.90%
of the votes in a referendum.

VI. INCIDENTAL IMPACTS

Kentucky is signatory to various compacts and agreements.
These include, among others, several Interstate Pérk'Compécts;
the Ohio River Valley Water Sanitation Compadt, the Tennessee
River Basin Water Pollution Control Compac£ and the Tennessee-
Tombigbee'Waterway Deve}opment Compact. Several of these com-

pacts and the Kentucky Department of Parks may have complete
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ownership or other control over various,waterways. Other com-
pacts provide'water pollution control data and comprehensive
waterway planning. , ‘ §

-VII. FINANCIAL CONSIDERATIONS

A. Loans and Grants

SeveralAdevelopment égencies may be available to the SSH
developer for financial assistance. However, the developer will
probably have to exhaust normal financial routes such as banks
or loan companies{-

The Kentucky Development Finance Authority has the power
to gssist industrial development through loans from a finance

_fgnd. These loans may not exceed 50%vof the estimated cost of
the project.

A SSH facility has never applied for a loan from the
Authority and may have difficulty in meeting manufacturing and

labor intensive eligibility réquirements.

Another possibility for the developer is a loan from a
business development corporation. Any 25 Kentucky residents.;
may form a business development»cbrporation and make loans for
no:more than 2% ébove the prevailing prime rate. As with the
Finance Authority, most development corporations are interested
in labor intensive industry.

A final possibility is the Kentucky Port and River Develop-
ment Commission or other local port authorities. Suchlagencies
can supply assistance to river related industries. |

B. Taxes

A SSH developer will be subject to numerous state and local
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taxes. Real estate transfer taxes have already been mentioned
in the Acquisition'section infra.

Corporations §§e liable for several taxes. Organization
tax must be pay‘based upon capital stock. 'A'coréoration‘
license tax of 70£4/$1,000 of capital is assessed annually.
Corporations and individuals also pay state income tax.

Owners of property also pay local property taxes. This
tax may inclﬁde easements and flowage rights. The tax is-
assessed by and payable to the.state, which then transfers the
money to localities.

A 5% sales tax is assessed on retail sales of'electriqity.
Property brought into Kentucky from other states will be subject
to a 5% use tax. Neither of thése téxes applieé to residential
use. jSales_to any governmental organization are also exempt,
although sales by the government, such aé a muniéipality, mﬁst
pay the fax; | |

Energy utilities regulated by the Energy Commission must
pay an administrative tax to defray the cost incurred by ﬁhe
Commission in regulating utilities. Energy Utilfﬁies are also
liable for a tax for schools af a rate of 3% of the gross
receibts derived from furnishing electricity within a county.
The school tax is payable monthly and does. not indlude whole-
sale sales.,

Special procedures and exemptions are available for

municipal utilities and rural electric cooperative corporations.



FLOW DIAGRAM OF REGULATION OF
SMALL DAMS IN KENTUCKY

I. ACQUISITION

A. Title Search,

B. Acquisition of Ownership Rights.

(1) Acquire right to use flowing water.
(2) Acquire right to impound watér on private land.

C. Record Deed of Transfer.

(1) Pay recording fee..

(2) - Pay transfer fée.

II. SURVEY of land to be impounded upon or otherwise utilized.

A. Submit Bond to County Clerk.

B. Submit Map of Land to be Uverflowed to Lounty Clerk.

III. DETERMINE effect of local, area, and special district zoning laws -
and ordinances which regulate the height and size of structures and
the location and use of buildings, structures and land.

Ty

Approved Denied
2 Appeal Appeal to board of adjustment,
Successful Circuit Court, etc.

Appeal successful
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IS DAM SUBJECT TO NREP JURISDICTION?

Yes No- : -
l - .
Obtain: A. Permit to divert water.’ ////// judicial reyiew

B. Permit to impound water behind a dam. is not available

C. Certificate of inspection.

May Need: A. Approval of utility lines in Wild Rivers System.
‘B." Approval of land/water use in Wild Rivers System.

C. Approval from local flood control district
established by NREP.

(A1l orders”of NREP may be appealed. Hearings are accessable to
intervenors upon filing of a petition to NREP-by the intervenor.)

IS THE ENTITY AN ENERGY UTILITY?

o \\\ f_ﬂgl

l ' : I
Subject to the jurisdiction of the Kentucky Energy Commission
. : , |

Must: A. File for Certificate of Public Convenience and Necessity.

B. TFile an Environmental Cumpatabilily Statemént (ECS) tu NREP.

B. File four Certificate of Environmental Compatability (an ECS
must be submitted before this certificate will be approved).

- Municipal electric utilities are
exempt from Energy.Commission juris-
‘ . diction and requirements except for
' Certificate of Envitronmental
Compatability.

- Before a municipality may acquire an
electric utility, it must submit the:
proposal to a vote of the city's
residents, '

- Sale of public utility franchise to
city is via sealed bid.

~ If accepted, the SSH developer must

- give to the city, within 30 days, a
bond equal to 1/4 of the fair estimate
of the cost of the facility.



VI. PERMIT TO CONSTRUCT TRANSMISS{ON 1,INES ON PUBLIC THROUGHWAYS MUST
BE OBTAINED FROM DEPT. OF HIGHWAYS.

VII. CONTINUING OBLIGATIONS.

A.” Dams and energy utilities are subjec to perlodlc safety inspection
by the NREP and EC.

B. Taxes
(1) Corporate taxes,

(2) Special utility taxes



EXECUTIVE SUMMARY OF
THE REGULATION OF SMALL DAMS
IN MICHIGAN

WATER LAW

Michigan follows the riparian theory of law. A land-
dwnef abutting a watercourse is a riparian.. Ail riparlansv
have an equal rightito reasonably ﬁse the watefs of a stream.
Absen£ a grant, prescription or license, no riparian‘may
materiélly diminish a stream's quality or quanity of water
so as to injure a lower riparian. Note, no landowner border-
ing an artificially created lake may maintain a certain
water level by prescription.

Riparians hold title to the center of fhe bed of both
nonnavigable and navigable watercourses. However, if a
watercourse is navigable, the ripérian's title will be
subjectAto a public fight of navigation, fishing and fowling.

A stream is navigable if it is of sufficient capacity.

for the floatage of rafts and logs, notwithstanding that

at times the stream becomes too dry and shallow for that

purpose. It is likely that every stream wifh the potgntial
to produce hydroelectric power will benconéidered navigable;
hence, subject to the public easement of naviéation.

A dam owner is liable for negligence for thé breach of
his daﬁ. However, if water seeﬁs or percolates onto
adjoining land, then the dam ownef éhall be held stricﬁly
liable undef a trespass theory. |

If a dam owner lacks the authority to backflood a neighbor's
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property, then the dam owner may be enjoined from maintaining(
such a continuing nuisance.

DIRECT REGULATION

If a small scale h&droelectric (ssH) project is to be
builf upon a navigable watercourse, then the developer will
have to petition the county board of supervicorc for a
ceunty construction permit. The developer must also obtain
a soil erosion and sedimentation permit from the county or‘
local enforcing agency for the soil erosion district if
censtruction.or improyements of a dam are made within
500 feet of a stream or lake.

Whether a dam is constructed or impraved upon a
navigable er nonnavigable watercourse; a developer must
obtain a dam construction permit from the Departmept of
Natural Resources if such construction is being made below
the high water -mark. The developer must also contact the
Environmental Enforcemen; Di&ision, withiﬂithe Department,
to coordinate studies, permits and approvals.‘ If the SSH
project is considered a major state action; then the
Environmentel Enforcement Division will prepare an environ-
mental impact statementvandAsubmit it to the Michigan
Environmental Review Board.for its review. 4The developer
must gather and pay for the necessary studies to‘produceAan
environmental impact statement.

Construction permit applications are reviewed by divi-
sions within the Department and by local governmental

entities where the SSH project is proposed. Public hearings



will be held if any interested party so requests.

The Public Service Commission has jurisdiction over public
utilities. SSH will be classified as a public utility if

it sells hydroelectricity at the retail level: a SSH -
project will not be subject to the Commission's jurisdiction
if it sells its power at the wholesale level.

The Commission regulates all rates and charges for‘power
and services; issues certificates of convenience and neéessity;
authorizes the issuance of stocks and bonds; and regulates.
the siting of SSH facilities. A developer of SSH, under
the Commission;s jurisdiction is authorized to exercise the
power of eminent domain. Note, that municipally owned
utilities also have the power to appropriate private property,
however, they are not regulated by the Commission.

ITII. INDIRECT REGULATION

A developer's SSH project_must comply with the Michi-
gan Environmental Protection Act, which grants any person
the right to declaratory or equitablé relief against
entities which poliute, impair or destroy the environment.
Hence, a pfivate individual may bring an action against a
SSH project if its operation pollutes, impairs or destroys
the environment.

- . A local watershéd council, through the Department of
Natural Resources and through a local river management
district,'may set minimum levels of stream flow and may
acquire daﬁs and reservoirs:to maintain stream.

- flows; hence, restricting the use of SSH for peaking purposes.
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A developer may not alter the impoundment lévels of lakes
set by the Inland Lake Levels Act of 1961.

A river désignated as a natural river area may not
be disturbed by a SSH project without first obtaining a
permit from local zoning authorities and the Department of
Natural Resources.

The—Natural Resources Commission has authority
to require the installétion of fishladders over SSH dams.
The developers would bear the cost for such-fishladders.

A SSH project may not adversely affect a historical
site without a permit from a local historic preservation
district. ©Note, that a developer's dam or dam site itself
may be'a historical site and restricted from-alteration.

A SSH pfoject planned within the vicinity of the
Greaf Lakes may be subject to the Shorelands Protection and
Management Act of l970.A A developer must obtain a permit
-from the Department of Natural Reéources to build in environ-
mental, high risk erosion or flood plain areas.

.No SSH project can be built in a State Wilderness
Area, except for‘emergency purposes, and no dams may be
built in federall? designated wild’and scenic river areas.
IV.A TAXATION
' Property of SSH, including aii easements and water
power rights, is asséssed and taxed where located. Property
- of mﬁnicipally owned utilities‘is exempt from property taxes.

A tax credit exists for hydroelectric projects that generate



power for personal use.

The Single Businesé Tax may apply to_retailers and
wholesalers of eléctricity._ The tax i§ based on adjusted
bﬁsiness income and is impésed in lieu of the genefal income
tax.

Cooperative associations and Corporations pay a corporate
license fee and a privilege fee based on. their paid-up capital
aﬁd surplus. Corporations must pay a:COrporate organization
tax upon . .their authorized capital stock. Utilities are
ﬁéxed an annual privilege or franchise fee as well.

Sales of electricity at the retail level are subject~
-to a state sales or use tax. A developér who purchases.
real egtate is subject to a real estate transfer tax. In
addition, every public utility regulated by the Public
Service Commission is subject to an administrative cost tax.

V. LOANS |

Michigan does not provide loans, loan ‘guarantees.or grants
specifiéally;for hydroelectric development. However, devel-
opers may be able to obtain ftinancing through tax free
bonds issued by governmental agencies under the Economic
Development'Corporation Act, the Job Development Authority
Act, the‘Energy Employmént Act, or through‘Municipal.Finan-
cing.  The developer should investigate each of ﬁhese
resources and ascertain whether financial assisfance is

available.
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FLOW DIAGRAM OF REGULATION OF SMALL DAMS IN MICHIGAN

I. PROJECT

~ Does the developer own both beds of the stream?’
~ Does the developer have the right to backflood?
- Does the developer have the right to use the water?

N

{gs‘ - Developer's Use of \43 - Purchase necessary rights

water must be reasonable

- Municipalities may acquire
property rights by eminent
domain. ’ ‘

~ Corporations may acquire condem-
- nation power from PSC

- Developer's use of water must
be reasonable

II. 1Is the stream navigable

Yes : No

- Petition County Board of
Supervisors for county
construction pérmit.

- Obtain soil erosion and
sedimentation permit from
county or local agency, if
construction or improvements
made within 500 feet of a
stream or lake.

\'4

N i .
III. 1Is developer constructing or reconstructing a dam or making improvements
below high water mark?

%@s T ’ \§;

'

- Obtain dam construction permit
from DNR.

- DNR permit required under Inland Lakes
and Streams Act. _ YV

- Contact Environmental Enforcement
Division, DNR for application and
assistance.

\L . | N\




- Applications reveciwed by DNR
Divisions (Fisherics, Water
Management, Water Quality,
Wildlife).

- Public hearing held if requested

* by local governmental entities,
riparians or applicant

IV. 1Is SSH development determined to be a major action?

W/ ’ N

Yes [V}

- Environmental Impact Statement is
prepared and then reviewed by Michigan
Environmental Review Board.

!

V. DNR issues permit(s)? ¢<~

vV
Yes ' : No
Appeal to District Court
< Overrule Sustain
~
v . Ly ‘ .
VI. Is permit in compliance with Michigan's Environmental Protection Act?

.\V

Yes

o

Appeal "to District Court

<: . Overrule - Sustain

\’ o |
VII. Is project in compliance with Michigan's Environmental Protection Act? <%_________



VIII.

IX.

XI.

‘OverruiL
\/d

€ stream designatéd a Natural River by NRC?

-

*

<z
)
%)

Is SSH

6

Granted

\?

Is, SSH project in compliance with Local Zoning? ‘r

;\/_

N .
AppealAtJ/District Court

SUJ{;in

No

project in compliance with Natural River P1an?

Yes

No

wf’.
pply for Variance

Dehied

vof
. Apply
;: Granted
Ié/;he impoundmentilevél

No

or Variance

Denied

- Petition by 2/3 of riparians
~or by NRC will result in a
judicial setting of the level.




X1I.

XIII.

\4

| /_—5‘8/—
Are minimum flows set?
Yes No
DNR may cectablieh minimum
‘ . flows.
Is fish passage provided at the dam?
Yes o \\\\\\\\\\\\\\\\:lNo

\’4

- NRC may require fish passage
at dam owner's expense.

XIV. 1Is the SSH facility in compliance with water quality standards?

XV.

7 | ' o \60

Yes

N7 :
- Water Resources

" Commission establishes
Water Quality Standards.

\ 4

Will construction, rehabilitation or operation of the facility interfere
with an historic site? ’

\4 ' 4

Yes

- Apply for permit from local historic
preservation district.

granted derdied




XVI.

XVII.

XVIII.

XIX.

|

Is development in compliance with zoning cenacted pufsunnt to Shorelands
Protection and Management Act?

A

Y/

Yes’

N

\

WV

Is the project within a federally designated Wild and Scenic River Area?

/

- Rights vested before 7/1/72 not affected.

/

Yes

V

/

Dams may not be constructed.

Is the developer a municipality?

Yes

not subject to PSC regulation.

nly construction of structures for
emergency purposes is permissible.

Z 59 —

v
No

v

Apply for Variance

granted

Is project within a State Wilderness Arca?

dehied

No

\

/

V/ No

No

- obtain a certificate of
convenience and necessity
from PSC
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XX. Construction, Operation and Maintenance of SSH dam
- Comply with conditions of all permits and licenses.

- Obtain insurance for dam breach.
~ In terms of insurance, costs, is project worth risk?
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EXECUTIVE SUMMARY OF
THE REGULATION OF SMALL DAMS
IN OHIO

WATER LAW

. In Ohio, the title of abutting land owners on both
navigable and nonnavigable watercourses extends to fhe
middle of the watercourse and includes the, subaqueons
soil. If the watercourse is classified as navigable,
title and ownership is subject td the public right of
navigation. 1In like manner, if a riparian owner has
property on opposite sides Qf a navigable stream, such
owner has title to land from bank to bank ﬁnder the water-
course, subject to the public right of navigation.

All waters are held navigable in law, and subject to
public use, which arelby their character capable of use as
highways for purposes useful to trade or agriculture. A
river is classified as navigable based upon its capacity
for use in transportation and commerce, -including its use
for recreational‘purposes.

Ownership and use of flowing water is a complex matter.
Apparently, Ohio courts have adopted a standard of reasonable
use. Ohioans méy use the waters of navigable watercourses
for all legitimate purposes, be they commercial, tranéportq-
tional or récreational. Riparian owners are allowed to

reasonably use the waters of navigable and nonnavigable

‘watercourses so long as they do not interfere with the public
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right to navigation or unreasonably interfere with rights

- of other riparians. . Note, that water used to satisfy

domestic needs is given priority over waters used for power
purposes. |

Ohio gives the power to appropriate property to any"
public.utility orgénized for the purpose of erecting dams
across watercourses for the purpose of generating electricity.
This poWer of eminent domain gréatly reduces the comﬁon law
barriers to developing small scale hydroelectricity (SSH).

A SSH develoﬁer shpuld note that a dam owner is 1liable
for negligence for the breach of his dam. However; if a
dam's water seeps or percolates onto adjoininé lands, then
such seepage constitutes a'trespaés and the dam owner will
be held strictly liable for injuries caused thereby.

DIRECT REGULATION

Most dams may not be constructed in a watercourse

unless the developer has secured a construction permit from

the Division of Water within theé Department of Natural

‘Resources. Certain dams are exempt from this requirement.

Notwithstanding, all "major utilities" must obtain a certifi-
cate for construction from the Ohio Power Siting Commission.
Utilities which opefate at less than 50 megawatts or whose
electric transmission line_has a design capacity of less than

125 kilowatts, need not apply for such a certificate but must

comply, with local laws or regulations.

In addition, all major utility facilitics must comply
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with pollution control requirements of the Ohio Environmental
Protection Agency. Noncompliance with pollution control
standards-promulgated by the Ohio.Environmental Protection
Agency will result in a denial of a construction certificate
from tﬁe Power Siting Commission.

If the SSH project, as a retail seller of electrical
energy, is defined as a public utility, then it will have to
comply with regulations promulgated by the Ohio Public
Utilities Commission. The Public Utilities Commission regu-
lates utilities' r;tes,,stocks, bonds and accounts; assesses
utilities' property; and restricts utilities to'selling_
electficity within ceftified territories. Note, nonprofit
electric companies and municipaily-owned utilities are exempt
from the Commission's purview. However, nonprofit electric
éompanies are restricted to selling its products within a

certified territory.

INDIRECT REGULATION

Compliance with indirect regulations may pose a sig-

nificant 6bStacle to the development of SSH. For example,

" if a SSH project is to be located within a Conservancy

District, thé developer will have to supply a copy of con-
struction plans to the Board of Directors of that District.
If the District "has made an improvement of the waterway in
which the project is locatéd, the developer must apply to
the Board for lease, purchase or permission to use the water.

Watershed Districts and Local Planning Commissions are
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other examples of indirect regulators which may affect the
development of SSH. If a.project is located on a festrictéd
channel or floodway of a Watershed District, then the de-
veloper must apply for consent to bgiid from the Watershed
District's Board of Difectors. Any adveérse ruling by_the‘Board
may be appealed to the Court Ot Common Pleas. |

A SSH developer must obtain'approval to build trom a
local Planning Commission if the SSH site is located within
a municipality. In cacc of-disapﬁrovalc the developer may
appeal to the legislative authority of the municipality.

Other indirect considerat;ons are: whether the SSH
project adversely affects any endangered species; whether the
SSH ﬁroject adversely affects a historic site; whether the
SSH project disturbs a nature preserve; whether the SSH
project is located in a designated wild and scenic river;
whether the SSH'proe{ct prevents the natural transit of fish
so as to require a figh ladder; and, whether a SSH project
ihterferes with the purposes of a Sanitary District.

Not all indirect regulations will affect SSH, but it is
necessary for a deVelopér to take ﬁrecautions'early inlthe
development stage to comply with those regulations.which do
affect his SSH project.

TAXATION *

Real and ‘personal property of public utilities is

assessed by the State Tax Commission. Property of municipally-

owned utilities and incidental power producers is exempt



from taxation; property of an unincorporated public utility
that is incidental to its operation is exempt; and, there is
a fifty percent (50%) exemption for property owned by a rural
electric corporation.

Public utilities are liable for a gross receipts tax. -
Municipal corporations and incidental power produéers are

exempt from this tax. Intérstate and federal sales, and

'sales to other utilities, are exempt from this tax.

Another excise tax imposed upon utilities is the "poor
relief tax." Other taxes which may affect SSH are the real
estate transfer tax, the corporate organization'tax and
the personal. income tax. ,
If a 88H project is Laxed as a reyular business, and

not as a public utility, then the real and personal property

. of the SSH project will be assessed by the auditor of each

county (municipalities exempt). Other taxes which may affect
regular businesses are: the real estate transfer tax, the
corporate franchise tax, the corporate income tax, the un-
incorporated business tax and the retail sales, use andA
storage tax. All residents of Ohio must pay a personal in-
come tax.

FINANCIAL INCENTIVES

If a SSH project is deemed an energy conversion facility
by the Tax Commissioner, then the conversion facility will
be exempt from-a sales and use tax, a francuise tax and a

property tax.



A SSH project may be qualified for a loan from the
’Department of Energy if the facility is classified as én
.experimental energy development project. Other loans may
bg gotten through the Ohio Development Financing Commission
if the SSH project provides employment and improves the
economic welfare of the state.

The Ohio Water Development Authority may lease a
water development project, e.g., dam, toba SSH developer,
with a provision to buy. This may bypass the developer's
headache of acquiring, building and financing a SSH
facility from the start. However, there is no guarantee
that the Water Development Authority would be willing to
construct a hydroelectric'dam for rent. In any event, it is worth

a developer's time to inquire about such a possiblity.
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III.

1v,

FLOW DIAGRAM OF REGULATION OF
SMALL DAMS IN OHIO

PROJECT
Ownership
- Does the developer have the legal right to use the flowing water?
- Does the developer own both banks and the subaqueous 5011 of the
waterway? '
- Is the.waterwaylnayigable or non-navigable?
Navigable NHon-navigable
Developer owns bed if - Developer owns bed if
he owns both banks, yet - ’ : he owns both banks. [Exercise
subject to superior public ) power of eminent domain if
~ right to navigation. public utility does not own
' both banks and there is a
"hold out" problem
appeal to . E waterway found-.f-
State court ' non-navigable _?
‘Apply: To State legislature for

charter authorizing use of 'public way"
approved denied

Apply: for all relevant permits, variances and approvals rcqu1rcd
by local by-laws _e.g. Building Permits.

Is the SSH project located in a Conservancy District?

Yes ' No

- supply copy of construction
plans to the board of directors

l
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VI. Has Conservancy District made improvement of waterway?

Yes "No AN

>

- apply to board of directors
for lease, purchase or permission

to use
Approved Denied———>Appeal to Court
of Common Pleas
4/_ 4< ‘ Overrule - Sustain

VII. Is the SSH project located in a Watershed District? game————

Ye \
T

No >
- notify the Loard of dircctors
of plans
]/describe plan, location, purpose

VII1. 1Is SSH project located on restricted channel or €—
floodway of Watershed District? \\N

Yes No >

-" apply for consent from
board ¢f directors

Approved Deniad
Appeal to Court of Commgn.Pleas

(, Qverrule Sustain

V
IX. 1Is there a local Planning Commission where pl-oposed<__._..__._..q
SSH site is located?

Y
es No )

- “apply for approvalgby the planning Commission

- B::;ging Permit \\Eg

Approved isapprov

Appeai/tn legislative authority
of municipal corporat{N

A

Overrule Sustain
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- X. Apply for a dam construction permit from the Division of Water

in the Department of Natural Resources

v

Exempt from Construction Permit Not exempt

W

- file two copies of preliminary
report of plans and specifications
of’

project

approved denied

. file application

fee of one hundred dollars
surety bond at 50% of cost
of project

final design report
drawings/boundry portfolio

map/piz?s \§J

Permit Approved Permit Denied

Appeal to Court
of Common Pleas

Overrule Sustain

~ chief has power to inspect

- chief empowered to prescribe
rules and regulations

- chief empowered to order
repairs

XI. All "Major Utilities" must obtain a certificate for construction from

the Power Sitipg Commission

A '"major utility" Not a "major utility"
- apply for certificate from - operate at less than 50 megawatts
the Commission '~ electric transmission line has a
design capacity of less than 125
- kilowatts
granted denied

C ommory Pleas

AN

Appeal to Court of

Overrule Sustain

Must still comply with local
laws or regulations '




- developer must comply with water
pollution standards promulgated
by Ohio Environmental Agency (OEPA)
- construction of SSH facility
.subject to enforcement and

monitoring::;;rams of OEPA\\\\\\\\\:§

Compliance with pollution Noncompliance _
standardgs = certificate - cartificate deniaed
approved ‘
‘ appeal
v
£ Overrule Suspain

XII. Determine effect of other states interests and apply tor approprlate‘

permits.

- Fish ladder requxrements by Div1sion of Wildlife in Dop1rtmont of
Natural Resources

- Permission of Historic preservation companles 1f dam construction
will affect them.

= Comply with regulations of D irector of Natural Resources regarding
wild and scenic rivers. :

-~ Comply with regulation of Division of Natural Areas and Preserves
regarding endangered species and donated nature preserves.

Project approved Project denied=——Appeal

A .
< Overrule Sustain

XIII. 1Is the SSH project, as a seller of electric energy, defined as a
public utility? \\N

Yes ' No :

: ’ 5‘Non—profit companies

- comply with PUC regulations - Municipal corpoerations

- rate regulation

- stock and bond regulation

- regulation of accounts

- file rate schedules with PUC

- assessment

- certified territories :

- file demand reports to Department of Lnergy

- major utility must file energy forecast
report to division .of planning and forecasts
with Department of Energy




XIV. Is SSH project taxable as a public utility?

Yes ) No

- Real and Personal Property assessed -~ Real and Personal Property

by Tax Commissioner assessed by County Auditor
- 50% exemption for Rural Electric - Municipalities exempt
Company : : - Real Estate Transfer Tax
- Municipal Corporation exempt - Retail Sales Tax - 47
- Incidental Power Producer exempt -.Use and Storage Tax
- Unincorporated Public Utility -~ Lasement Taxable
"incidental to operation ' - Corporate Franchise Tax
- Real Estate Transfer Tax ’ - Unincorporated Business Tax - 4%
= Easements Taxable ' ~ Corporate Income Tax
- Utility Gross Receipts Tax - - Personal Income Tax

- Municipalities Exempt
"= Interstate, federal sales and
sales to other Public Utilitles
exempt
- Incidental Power Producer exempt

Xv. Tax Exemption for being a Conversion facility? ,
Yes ) ' No

-~ No tax on sale/use of conversion facility
-~ No franchise tax on conversion facility
- No property tax on conversion facility

—

Yes - experimental energy development No
project

"*XVI. Loan/Grant from Department of Energy?

XVII. Loan from Ohio Development Financing Commission?

J : N2
Yes - provides employment \\\\\\\\eNo

~ improves economic
welfare of state

N
XVIII, Lease of Water Development Project for Water Development Authority?
Yes - may lease/provisionvto buy No

.— may provide tax exemption



XIX.

Construction, Operation and Maintenance of SSII Dam

~ Comply with conditions of all permits and licenses

- Fishways '

- Utilize power to appropriate

- Ohio utilizes negligence theory for dam breach/
Trespass theory for water seepage or percolation
~ Obtain liability insurance for dam breach

- Is project feasible under prevalling rates?

- In terms of insurance, costs, 1s project worth risk?

~Yés No



REGUIATION OF SMALL
SCALE HYDROELECTRIC DAMS
IN WEST VIRGINIA

N

I. WATER LAW

West Virginia followé the doctrine of riparian rights.
The riparian rights doctrine vests, in owners of land
appurtenant to a watercéurse, specific ownership and use
rights. To determine what rights attach to the riparian land,
one must first find oﬁt_whethér the watercourse is navi-
gable or nonnavigable. A stream is navigable if it is
subject to the ebb and flow of the tide or is capable of being
navigated by boats and lighters and vaiuable for use as a
public highway. "Floatable" streams are aléo deemed ngvigable.
"Floatable" streams are ones which are capéble of use in
bearing logs or mine products to mills and markets. All
other-streams are nonnavigable under West Virginia law.

AOwnérship rights on waterﬁays subject to the ebb and
flow of the tide extend to the high water mark. Ownership
rights on watercourses which are capable of being 'navigated
by boats and lightefs extend to the high water mark with a
limited right in the bed to the low water mark.. Ownership
iﬂ the bed of "floatable" streams is in the riparian owner
subject to the public's right of navigation. On nonnavigable
streams the riparian owns to the middle thread of the stream.

West Virgihia follows the reasonable use doctrine of

riparian law. Reasonable use includes using water for a



riparian owner's manufacturing purposes, however, a riparian
may not materially diminish the guanity or alter.a stream
from its usual course.

In order for a developer to be deemed a ripafian
owner, he must own land appurtenant to a watercoﬁrse. West
Vifginia never passed a mill dam act, however, a Hydro;
Electric Act was passed in 1913. Under the Act, a dam
developer could obtain needed lands through the exercise of
eminent domain powers if he sold all the power produced to
the public. 1In a 1931 case, the West Virginia Supreme
Court held the Act unconstitutional as a delegation of
legislative powers to the executive and judiciary. There-
fore, a devéloper may no longer exercise eminent domain
Apowers under the Act. Public utilities, under public utilities
jurisdiction, may exercise pbwers of eminent domain and it
would appear that hydroelectric dam developeré would be able
to exercise such powers under this authority.

IT. DIRECT REGULATION

The Department of Natural Resources (DNR) enforces the
Dam Control Act. This Act extends to dams on all watercoursés
~in the state. A developér must obtain DNR approval for dam »
construction on any watercourse. Existing dams as of June
30, 1973, received notice from DNR to file an application
for a certificate. Applicants must provide DNR with any

information DNR deems necessary. Specific information con-



cerning plans and specifiéationé are requifed. .Specific
exemptions are listed .under the Act, but woula not be
available to private SSH Aevelopment. Dams are periodically
inspected by DNR for dam~safety.

Tbe DNR is responsible for the protection and propo-
gation 6f fish. Fishladders may be required for the free and
easy passage of fish upun speqific findings by DNR. However,
DNR may waive fishladder requirements.

One of the most significant state regulatory agenéies
is the Public Servicé Commission (PSC). Any person engaged
in any businéss held to be a public service is a public
utility and subject to PSC jurisdiction. PSC jurisdiction
is‘limitcd fo rctail sales of eleclricly by hydroelectric
developers. Developers subject to PSC jurisdiction must,
prior to .construction of any plant, equipment, property or’
facility for furnishing electrical energy, obtain from the
PSC a certificate of public convenience and necessity.
Specific- information must be submitted to the PSC with an
application for the certificate. As mentioned earlier,
public utilities may be granted powers of eminent domain.
The PSC is also responsible for approving and/or fixing
retail rates of public utilities.

lThe West Virginia Legislature has enacted a Natural
Streams Preservation Act which is a state counterpart to the

Federal Wild and Scenic Rivers Act. Anyone desiring to

)
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IV.

erect a dam on a river designated under the Act is required
to obtain a permit from the Division of Water Resources
within the DNR.

The DNR is a;so responsible for the issuance of §401
permits under the Federal Water Pollution Control Act. The
"Act is}designed to regulaﬁe point source pollutors. Since
dams aré not considered a point source in West Virginia at
the present time, this permit should not be.a significant
.obstacle to §§H developers.

INDIRECT REGULATION

West Virginia has adopted a number of special districts
which are established at the local level. The Soil Conser-
vation District provides for the preservation of farm and
grazing lands through adoption of various land use controls.
SSH developersAwould bé required to comply with the local
land use controls or acquire a variance therefrom. Soil
Conservation Districts may create Watershed Imprdﬁement Districts.
Watershed Improvement Districts may exercise only those
powers delegated to it by the Soil Conservation District.
Watershed Improvement Districts may exercise land use controls
if delegated by the Soil Conservation Distriét. There are
several other local agencies, such as Drainage Districts,
which have no significant powers of regulation over SSH
dévelopment but may provide developers with useful information.

CONTINUING OBLIGATIONS

As mentioned previously, the DNR has a continuing

dam dafety inspection function. Under the Dam Safety Act,
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the developer may'beerequired to make periodic repairsAand
other maintenance functions as required by DNR.

A dam developer should also be aware of his possible
liability resulting from a breach of his dam. In West
Virginia, the standard applied is one of negligence. A
developer should, however, follow the case law on the subject
as there appears to be a trend in other states toward
adoption of a strict liability theory for dam breach.

V. FINANCIAL CONSIDERATIONS

A. Taxation

If the developer's operation is considerea‘a public
utility, the developer will be taxed on the true and actual
value of all the utility property. The State Board ef
Assessors will apply a rate of tax to the value of the
utility property. There exists an appeal pfocess for tax
abatement. Local units of government may tax only real
property held by the utility which is used for purposes
‘unrelatéd to the public services function.
| If a SSH project is found not to be a public.utility,
it will be taxed by the local units of government. This
taxation will include both real and pereenal property.
This method of taxation will be similar to that of the state
takatibn»system.

The SSH developer will also‘be liable for business
corporation’taxes. These taxes include the business and
:dccupation4tax, the business franchise regiatration tax,

a license tax,if more than 10,000 acres of lands are held by



the corporation, and an annual fee for the Secretary of
State serving as an attorney-in-fact.for the corporation.

B. Loan Programs

| There are four.pbssible sources of funding in West
Virginia<for SSH developers. First, counties and municipali-
ties are empowered under the Industrial Development and
Community Development ﬁond Act to fiqance projects. The
project must be located within the financing county. Second,
deve}opers may be able to obtain loans from industrial
banks or industrial loan éompanies. Third, business devel-
opment corporations may have been created to promote and
assist business and industrial development. Finally, the
West Virgiﬁia Industrial Development Authority (IDA) is
empowered to make 16ans to industrial development agencies -
for industrial development projects in‘critiéal economic
areas. The IDA cannot fund iﬁdustriai projects but must

work through the industrial development agencies.



FLOW DIAGRAM OF REGULATION OF SMALL DAMS
©© IN WEST VIRGINIA.

PROJECT
I. OWNERSHIP - does the developer have the legal rlght to use the flowing
water? ,
- does the developer own both banks?
- is the stream navigable, floatable or non-navigable?
II. 1f navigable: ' If floatable: non-navigable:
State owns bed of Devcloper owns bed Developer owns bed if
waterway and right if he owns both banks; - he owns both banks, and
to use of flowing Developer has the right has the right to use of
water : to use the flowing water  the flowing water

. subject to the public
' use of stream for
commerce
| R
/ .
————————> appeal to j/tate court——-—-——) waterway found———>

non-navigable
navigability affirmed or floatable

\4

I1I. Apply: to Public Land Corporation for
charter conferring use of streambed
and water to the developer

"Public Trust Doctrine
Approved Denied

Iv. Apply: for dam construction permits é#—”’—————————————_—_——‘

A. Apply: Public Service Commission for certlflcate of public
convenience and ne08351ty

- 1is dam a public utility?

Yes /\ No

Certificate

Denied é””””’<:::::;;_E;;;€EE._“‘5>Mbived
" Appeal to state :jziﬁ/ze———Q
denial affirmed '




B. Apply: Department of Natural Resources

Division of Reclamation, Division of Iish & Came, Division of Environmental
Coal Refuse & Dam Control Fish Management Section  Water Resources Analysis Section

= T

file plans & specifica- contact to determine if contact to upon application
tions if dam is 15 feet fishway necessary determine if for federal dredge
or more in height or o natural stream & fill permit,
creates a reservoir A preservation section will
covering 10 or more acres fishway fishway permit necessary determine if state

, required not \ ‘water quality
-application “application : ,required certificate is to
sufficiency found in- appeal to ' required not . be granted
approved sufficient state court \L required. '

‘ A - o 4 < denied granted;
application publishes order affirmed; appeal Lo J/ , comply
Class I legal advertise- construct state cour appeal with
ment; public hearing fishway ( to state “ondi-
held if requested court tions

order VZ//
Certificate of approval “affirmed deriial
: affirmed
Denied Granted, denied granted;
may be Ny comply
appeal to conditioned; appeal to/ - with
state court comply with ) state conditions

’ conditions : court

Donial Affirmed denial"
4 affirmed
v J/ v

V.  Is dam a public utility?

Yes ""’——"’ﬂ"———’—"/"‘\\\\\\\§\fi\§\\\“‘-\£; No
N

Appeal to state court . -

unsuccessful; comply with P.S.C., regulations
- rate regulation (unless utility is a
. municipality)
- obtain P,.;.C, approval before mergers,
~ abandonment of ‘service, purchase of
other utility. indebtedness, etc.
- regulation of services and practices
for adequacy and safety
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VII.

VIII.

J

Comply with local regulations:
- zoning ordinances

- building codes

- historical preservation

- flood control regulations

)

Is dam located in special watershed?

. - Wheeling Creek’

- Potomac River Basin
- Ohio River Basin

Ye)sé ; \ No

comply with orders and

\l/ regulations

Construction, Operation and Maintenance

- comply with all continuing obligations and

permit conditions
- utilize any loan programs available
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EXECUTIVE SUMMARY OF.
THE REGULATION OF SMALL DAMS
IN WISCONSIN

WATER LAW

Wisconsin follows the riparian theory of law. Private
rights in the fléwing water of a watercourse are vested
in the landowners whose lands border the watercoﬁrse. A
riparian's right to use water flowing by his,land:is re-
stricted to a reasonable use; a riparign may not unreason-
ably interfere with like rights of other riparians.

Riparians have title to the middle of the bed of both
navigable and nonnavigable watercourses, and a riparian who
owns both beds of a stream owns the entire bed. However,
on navigable watercourses, a riparian's title to a streambed
is subject to the public¢ right of navigation. If natural or-
artificial conditions make it possible for commercial or
noncommerciél_craft to be transported upon the watércourse,
then the watercourse will be considered navigable. Probably
every watercourse capable of producing hydroelectric power
will be classified as navigable; hence, subject to the qulic
easement of navigation.

A dam ownér will be held strictly liable if his dam water
backfloods, seeps or escapes onto property of others and causes
damage. However, where damages are caused by‘dam breach, then
the. dam owner will be liable for negligence.

DIRECT REGULATION

The Department of Natural Resources regulates the con-



struction of>dam'sites. A developer must obtain a permit for
construction, maintenance and 6peration of a newly constructed
dam from the Department. A developer~planning to construct

at an ‘existing dam site need only obtain approval of thg

plans from the Department in the form of an amendmént to an
existing permit or license.

Application'and plans are processed by the Water Regula-
‘tion Diviéion within the Department, with comments solicited
from various divisions within the Department. During process-
ing, water levels and flow requirements are set. Fishways
of fish stocking may be requifed, however, it is not the
Department's present policy to require such things.

A small scale hydro (SSH) project that is a public
utility must obtain a certifiééte.of public convenience and
necessity from the Public Serviqe Commission and file epgineer—
‘ing plans to the Commission before commencing construction.
A-SSH project that has obtained é certificate of public con-
venience and necessity from the Commission may exercise the
power of eminent domain.to acquire property rights to con-
struct a new or existing dam for the‘production'of,hydroelec—
‘tricity.

A preliminary environmental assessment will be conducted
by the Department of Natural Resources. If the:proposed ssH
project is deemed a ﬁajor action affecting the human environ-

|

ment, then an environmental impact statement will be required.

The statement 'shall be prepared by the Department, with the
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developer paying a fee for its cost.

SSH may be defined as a public utility and subject to
the Public Service Commission's jurisdiction. The Commission
has the power and jurisdiction to supervise and regulate'
every public utility in the state. As part of this power,
the Commission may sef tolls, rates and charges for utilities
and inquire into their ownership and business management.
Electric utilities are required to file advance plans of any
new construction within the next ten (10) years. Note that
wholesalers of electricity are not subject to the Commission's
jurisdiction.

SSH facilities not deemed a public utility but having
a generating capacity greater than 12 MW or which have 100 KW
transmission lines greater than one mile in length must submit
a ten-year advance plan to the Commission.and must also apply
for a certificate of public convenience and necessity from
the Commissioﬁ. Note, that rural electric co-ops are not
considered public utilities; small power producers‘may not
be deemed public utilities.

INDIRECT REGULATION

A developer of SSH may face regulation by municipalities
and counties. Local zoning regulations may régulate the
location, use or size of a project; regulate the use to which
shorelands and navigable waterwa?s will be put; plan soil and
water conservation within a district; and prevent construc-

tion within a designated flood plain. A developer should
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contact, at an éarly stage, local officials of a municipality
or county to determine the extent to which’his SSH project
will be affected by local regulations.

Environmentél regulétion may create obstacles for the
development of SSH. Démé are prohibited from being built

in designated wild and scenic rivers. The Department of

Natural Resources will not grant permits for dam construc-

tion which adversely attects designated wetlands. Also,
the cdnstrUctidn of a dam must not harm any endangered
species existing in the area of the dam site.

in addition, the State Historical Society is empowered
to protect historical sites. The.Séciety’s objectives in
presérving historical property may hamper the development
ol SSH as well.

TAXATION

If a SSH project is taxable as a public utility, then
all its franchises and real and personal property will be
asseésed by the State Department of Revenue. Municipally-
owned publié utility property is exempt. Public utilities
are subject to special assessment for locai improvements ' in
cities and villages as well.

Sales of electricity are'subject to a sales, use and
storage tax. Note, that these taxes imposed on utilities
are in lieu of all other taxes.

Rural electric cooperatives must pay an annual licehse
fee on their gross revenue in lieu of all general property

and income taxes.



If SSH is not taxed as a public utility, then its real

and personal property will be taxed where it is located.

If the SSH business is incorporated, then the project'will

be subject to the corporate organization tax and the corporate
franchise tax. In addition, the project will be subject

to a real estate transfer tax if such property is. trans-
ferred.

Tax gxemptions from property taxes méy exist for projeéts
located within a cunservation arca, property owned by an
individual development agency and for property owned by
a'municipality.

LOANS |

A SSH project may qualify for financial assistance
from an Industrial Development Agency or per the Prombtion
of Industry Act, if the SSH Project can be shown to pfomote
employment and enhance the public welfare of the state.

The problem which a-SSH developer might face is proving

his SSH project will promote employment and'preserye and
enhance the tax base of a county more effectively than
another enterprise competing for the same'financial assist-

ance.

-}
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FLOW DIAGRAM OF REGULATION OF
SMALL DAMS IN WISCONSIN

PROJECT

}

I. OWNERSHIP

Does the developer have the legal right to use the flowing water?

-~ Does the developer own both banks and bed of waterway?

Does the developer own property, have easements or permission to backflood?
Is the waterway navigable or non~-navigable?

e

II. NAVIGABLE NON NAV LGABLE

i
d

~.Developer owns to the middle - Developer owns to the middle of
of the bed of waterway (owns the bed of waterway (owns entire
entire bed if he owns both bed if he owns both banks). Pur-
banks), title subject to the ) chase rights or institute condem-
public right of navigation nation proceedings if public

utility faces "hold out" problems.

- appeal to : waterway found
state court non-navigable ——>»

ITI. OBTAIN ANY NECESSARY PERMITS, LICENSES OR APPROVALS FROM DNR

l

IV. IS THE DEVELOPER CONSTRUCTING AT A SITE WITH: (A) NO EXISTING DAM OR
IMPOUNDMENT, OR (B) AN EXISTING DAM AND IMPOUNDMENT? ’

C(A) ‘/ \, (B)

- Obtain permit for comstruction - Obtain approval of plans from DNR
maintenance and operation from
DNR District Office \\\\‘ MZ/

- Apply for CPCN from the PSC

- Submit engineering plans to the PSC

- Applications and plans processed by
Water Regulation Division, DNR

- Comments solicited from Environmental
Assessment, Water Quality, Fish and Game,
Planning, County Boards, and other inter+
ested parties '

. - Water levels set
. - Flow requirements set

- CPCN application coordinated with DNR
applications by WEPA and SPERCA coordin-
ators at PSC

-~ Public hearing held if necessary
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by DNR (and PSC if a public utility)

N\ S

-

,Appeég'tn Gounty Uifcult LOUrt

Sustain

v

Denied

V. 1S PROPOSED SSH PROJECT A MAJOR ACTION AFFECTING THE HUMAN ENVIRONMENT?
- Preliminary envirommental assesment
| /
YES l NO
- EIS required - Simply file preliminary forms
- Prepared by DNR (and PSC)
- Pay appropriate fees
'VI. DNR DECIDES WHETHER TO ISSUE A PERMIT TO DEVELOP SSH PROJECT.
4 \\N .
GRANTED DENIED
— Overrule
VII. APPLY: FOR ALL RELEVANT PERMITS, VARIANCES AND APPROVALS REQUIRED
BY LOCAL BY-LAWS. E.G., BUILDING PERMITS
GRANTED DENIED
Apply for variance
& Granted
VIII.

YES *f"””,
- Obtain CPCN from PSC

Grante{

Denied

Overrule

=

- Comply with PSC regulations
- PSC sets tolls, rates -and charges
= File accounts with PSC

- Submit 10-year advance plans to PSC

~ Public Utilities and Rural Electric
Coops have power of Eminent Domain
- Need CPCN from PSC

- Wholesalers of electricity not subJect

to PSC regulation

Appeal to County
Circuit Court

Sustain

IS THE SSH PROJECT, AS A SELLER OF ELECTRIC ENERGY, DEFINED AS A PUBLIC UTILITY?

S

- Generating facilities greater
than 12 MW or which have 100
Kw transmission lines greater
than 1 mile in length must
submit 10-year .advance plans
to PSC; must also apply for CPCN
- Rural electric coops not
considered public utilities
- Small power producers may not
be considered public utilities
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IX. APPLY FOR A FEDERAL LICENSE IF SSﬂ PROJECT IS LOCATED ON NAVIGABLE STREAM
AND/OR AFFECTS INTERSTiTE COMMERCE

- FERC prohibited from building or authroizing the construction of
dams within wild, scenic or recreational rivers

'L - | .

X. ‘IS THE SSH PROJECT TAXABLE AS A PUBLIC UTILITY?

- , ™~

YES NO
-~ All franchises and all real and - Real and personal property
personal. property.assessed ‘by assessed and taxed where
Nepartment of Revenue ’ located

. - Personal income tax

- municipally owned property exempt - Corporate franchise tax

- Property subject to special assess-
ment for local improvements

- Sales of electricity subject to 47

sales, use and storage tax.

- municipalities and non-
profit coops exempt from
income tax

- Corporate organization tax

- Real estate transfer tax

- Rural electric coops pay fee
of 3% of their gross revenue
in lieu of all property and
income taxes

A%
XI. DOES THE SHH PROJECT QUALIFY FOR ANY POSSIBLE TAX INCENTIVES?

- Exemption from property taxes for property located in conservation area

- Exemption from property taxes for property owned by an individual
development agency

- Exemption from property taxes for property owned by a municipality, e.g.,
municipal utilities organized under the Municipal Electric Company Act
of 1977

XII. DOES THE SSH PROJECT QUALIFY FOR ANY POSSIBLE FINANCIAL ASSISTANCE?

- Financial assistance from and Industrial Deﬁelopment Agency
- promote employment and enhance public welfare

- Financial assistance from municipalities per the Promotion of Industry
Act :

- promote empldyment and enhance public welfare
XIII. CONSTRUCTION,!OPERATION AND MAINTENANCE OF SSH DAMS
- Comply with all conditions of all permits and licenses

- Comply with indirect regulation of SSH
-~ Utilize power to approriate
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- Wisconsin utilizes negligence theory for dam breach/stric liability
for water seepage

- Obtain liability insurance for dam breach

- Is project feasible under prevailing rates?
- In terms of insurance and costs, is project worth risk?

7 N

YES NO
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