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INTRODUCTION

This memorandum describes in detail the legal and institutional obstacles
to the development of small scale hydroelectric energy at the state level. It
is designed to aid the developer in the determination of which permits, licenses
and laws of the state must be secured or complied with for the development of
a project. However, the developer should be aware that the state regulatory
system does not co@prise the universe of hydroelectric regulation. The federal
government also exercises extensive regulatory authority in the area.

This dual regulatory system is a function of the federalist nature of our
government. Federalism permits both the federal government and the state
government to regulate and license certain aspects of a developer's project.
Principles of federalism ofgen support a finding that the federal regulation
in question will be superior to comparable state regulation; This superiority
of federal law can divest the state ofvany regulatory authority in a given area.
Typically, the developer, with this general prinéiple in mind, is compelled to
wonder why he must be concerned with the state system at all. The following
discussion will examine the area of federal-state relationships with the aim
of creating a more orderly understanding of the vagaries of tﬁe system,

Thus, the remainder of this introduétory‘section will examine the dual
régulatory system from the standpoint of the appropriate legal doctrine,'the
law of pre-emption, application of the law to the case of hydroelectric devel-
bpment and will conclude with an inquiry into the practical use of the doctrine

by the Federal Energy Regulatory Commission. (Hereinafter the FERC).
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A. The Law of Pre—emptiona

As alluded to above, pre-emption is the term that describes, in a
federalist system, the ability of the law of one sovereign to take
precedence over the law of a lesser sovereign. Specifically, it is the
supremacy of the federal law to the staté law.

The doctrine of pre-emption is derived from the U.S. CONST. art. VI,
cl. 2, which states: '"...[t]his Constitutioén, and the Laws of the Unlted
States . . . and all Treaties . . . shall be the supreme Law of the Land;

any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding." This clause 1s the basis of federal siupremacy. On
its face, the supremacy clause purports to divest the states of authority.
However, the principles of federalism do not support such a reading. The
federal government is a government of delegated authority. Its laws can
be supreme only within the scope of its delegation.

Thus, before the dqptrine of pre-emption can be invoked, the federal
measure in question must be within an area of the authority deiegated to
the tederal government. In other words, the federal aclivn wust have the
capability to pre—empt the state action. It is implicit in the above state-
ment that there are certain areas of regulétion in whicﬂ the federal gdvern-

ment does not have a pré—emptive capability. Where pre-emptive capability

a
See generally Gunther, Constitutional Law ch. 5 § 2 (9th Ed. 1975); Tribe,
American Constitutional Law § 6-23 et seq. (1978); and Engdahl, Constitu-
tional Power ch. 12 (1974).

b .
See McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 405 (1819), '...government of
the Union though limited in its power is supreme within its sphere of action."
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is lacking, .the state law will control.C

Once pre—emptive\capability is determined to exist, further inquiry must
be made to ascertaln whether pre-emption exists. Whether a particular state . -
measure 1s actually pre-empted by a federal measure depends upon the
judicially-determined Congressional iqtent.d At this point, the difficulty
becomes one of how to determiﬁe the intent of Congress.

The U.S. Supreme Court has, on a case by case basis, articulated factors
which 1t declares to be indicative of the Cungressional intent to pre-empt.
At times the Court has examined the federal statutes to see if they deal with
the matter exhaustively. From exhaustive federal regulation the Court infers
an intent of no state regulation.e Where the Court can infer a need for

national uniform standards, pre-emption will be appropriate.f The Court has

also found pre-emption proper where there are contradictory federal and state

c
See, e.g., Regents v. Carroll, 338 U.S. 586 (1950); where the Court held that
the F.C.C. could, pursuant to the federal power of regulating interstate
commerce, grant or deny or condition the grant of a radio broadcasting license.
Here, the license condition required the unilateral disaffirmance of a
contract with a third party. Such a condition violated state law which pro-
hibited unilateral disaffirmance. The Court held that while the federal govern-
ment has prz-emptive capability in the area of interstate commerce, it had
no such privilege in the area of state contract law. Hence, state contract law
was supreme. '

d . )
See, e.g., City of Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624 (1973).

e
E.g., Brotherhood of Railroad Traimmen v. Jacksonville Terminal Co., 394 U.S.

369 (1969).

£ : ‘
E.g., Campbell v. Hussey, 368 U.S. 297, 301 (1961); stating ''we do not have

the question of whether [state] law conflicts with federal law. Rather we

have the question of pre-emption . . . [Here] complementary state regulation

is as fatal as state regulation which conflicts with the federal scheme." Cf. .
Florida Lime and Avocado Growers Inc. v. Paul, 373 U.S. 132 (1963) finding pre-
emption inappropriate as federal law was concerned with minimum standard rather
than uniform standard. ‘ '
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requirements making compliance with both impossible.g
Thus, given a finding of the pre-emptive capability of the federal law
and a finding that an appropriate basis exists to infer that the Congressional
intent was pre-emption, federal law will bé superior to state law.
The following section willneiamine the application of these principles
by the Court to the case of hydreoelectric development. =

B. Pre-emption and Hydrovelectric Development

1. The Federal Power Act

In the area of hydroelectric development the Federal Power)Act enjoys
pre emptive capability. This pre-emptive capability 1s based upon the Féderal
Commerce Clause.h That clause gives to the éongress the power "tLo regulaﬁe
- commerée . . . among the several states.”i Federal jurisdiction to regulate
commerce has been held to include the regulation of navigable waterways.j Thus,
federal regulation of nav&gablé waterways may preclude state regqlatiéﬁ. However,
the regulation of property rights is not a federal power and in that area the |
federal law does not have a pre-emptive capability. State property law will
govern the rules pertaining to water rights.'k

The U.S. Supreme Court has also addressed the issue of whether the

Federal Power Act actually pre-empts state licensing authority. The Court held

24 .
See Gibbons v. Ogden, 22 U.S. (9 Wheat) 1 (1824).

h :
U.S. CONST. art. I, § 8, cl. 3.

1d.
j P

Gibbons v. Odgen, 22 1.S. (9 Wheat) 1, 84 (1824), "...all America understands and
has uniformly understood the word 'commerce' to comprehend navigation."

k .
First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152, 171-176 (1946). Compare
Regents v. Carroll, 338 U.S. 586 (1950).




that an applicant need not comply wi;h state pefmit requireﬁents to secure a
federal license.li Further; the Court found that the intent of Congress was to
secure enactment of a complete scheme of national regulation which would
bromote the caﬁprehénsive development of the water resources of the Nation.™
Giveﬁ tﬁat'finding of‘intent, the section of the -Federal PowervAct which fequires
each applicant to submit satisfactory evidence of compliance with state law"
was interpreted to only require the Federal Energy Regulatory Commission to
consider state laws when granting a federal license, but not to requitre an
applicant to comp1y~with‘state law.® Thus, pre-emption of state licensing by
federal licensing is.appropriate; given the Congressional call for a "complete
scheme' evidencing exhéustive and uniform regulation.

However, the FERC.may by regulation require evidence of the appfiégnt's
compliance with anf of the requirements of a state permit that the Commission
conéiders,nepessary."hegce, the Commission haé the discretionary authority to

require compliancekwith state bermit r'equirements.p

1 . . _
First Towa Hydroelectric Coop. v. F.P.C., 328 U.S. 152 (1946).

m
Id. at 180.

n .
16 U.S.C. § 802(b) (1976).

°First Iowa Hydroelectric Coop. v. F.P.C., 328 U.S. 152, 177-178 (1946).

P .
Id. See F.P.C. v. Oregon, 349 U.S. 435, 445 (1955). The State‘challenged the

Eaequacy of license provisions approved by the Commission for the conservation
of anadromous:fish. 'The Court held that the Commission acted within its power
and discretion by.granting the license and that the state could not impair the
license by requiring the state's additional permission or more stringent
requirgments.u
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2. The Public Utility Regulatqu“Policies Act‘of 1978

Into the already complicated dua} systew of'hydpoelectric power regulatioq,
Congress has injected a surprisingl&!progressive piecg‘of legislation: Thg
Public Utility Regulatory Policiés ACL of.i978.(hereinafter cited as PURPA),
signed into law by.Pregident Carte%.oﬁ November: 9, 1978, as part of.the Sﬁ

q

bill National Energy Act. The eventual impact of PURPA, whose implementing

regulations are being draftea éé ;f»this‘writing, is far from'certain.r
However, a few broad conclusions regarding state and federal jurisdiction can
be made based on the legislation, itselé, an& the Conference Managers Report
which arrnmpanied it. | | | |

fhe traditionai regulatory.scﬁémevqf-Lhiugs has been that a pe%son selling
electric energy far ultimate distfibution to the public would be considered
an electric utility and suﬂject to federal juris&iction if the electricity is
sold for resale or in interstate qpmgerce, and étate jurisdiction if it is sold

. ‘ s . .
intrastate directly to the consumer. As explained above, this system results

from the Federal Power Act, the Commerce Clauset and the doctrine of pre-emption.

9The other tour pieces vl legislation comprising the Natiomal LEnergy Act are:
National Energy Conservation Policy Act; Energy Tax Act of 1978; Powerplant
and Industrial Fuel Use Act of 1978; and Natural Gas Policy Act of 1978.

TRules implementing the legislation herein under dlscussion arg to be issued by
FERC by November 8, 1979, to be implemented by state regulatory authorities and
nonregulated utilities by November 8, 1980.

Te6 u.s.C. § 824 (1975), Section 201 of the Federal Power Act.

tOne of the bases for Commerce Clause invocation is the fact that a.utility
selling to another utility for eventual resale is iIntérconnecting to an inter-
state transmission grid and will "affect'" interstate commerce even if both the
selling and purchasing utilities are located within the same state. See F.P.C.
v. Union Electric Co., 381 U.S5. 90, reh. denjed, 381 U.S. 956 (1965).
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PURPA seeks to turn this system upside down 1n order to further the
Congressional intent to encourége the development of small power production
facilities, such as small scale hydfoelectric plants.u |

One aépeet of tﬁis reofdering is tﬁat a.hydfeelectric plant which meets
the qualifieations set out in § 201 of PURPA i.e. ,.becomes a qualifying
facility" (hereinafter cited as QF), could have its rates determined by a
state public utility commission, in spite of the fact that its sales enter
the interstate grid and are intended for resale., AltﬁoﬁgthERC will.refaie :
some jurisdiction by setting out the rate;making standards which the stete
commissions will be required to follow, the day-to-day administration of‘the
wholesale rate-making involved will fali to the states for the first tiﬁe.

This contravention of ﬁraditibnal juriedictioe is‘fuither extended ey a
provision in PURPA which gives FERd‘the discretion to exempt QF's from.eub_
stantial portions of now-existing state and{federal law.' This exemptioa
authority~is pfeﬁieed on the Act's purpose of removiﬁg obstacles to the Aevelop-
ment of sﬁail power production facilities. The-exemptioﬁ ffom certain provieions
of federal law, such as parts of the Federai Power Act and the Public Utility
Holding Company Act, seryes the Congressional goal of removing the extensive
scrutiny of organizetional and financial details which accompanies governmental

regulation of power companies and acts as a substantial disincentive to alternative

YThe scope of PURPA encompasses much more than the principles discussed in this
introduction. Even the Title II sections which provide the jurisdictional
authorities discussed herein apply to facilities other than hydro; e.g”'cogenerators.
For a complete discussion of PURPA's effects on small scale hydroelectric develop-
ment see FEDERAL LEGAL ORSTACLES ‘AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL

SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES -Energy Law
Institute (second draft) (1979).

V§ 210 (e)(1) of PURPA.
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eﬁergy development.w The exemption from state lgw,'however, meets an addifional
concern. Without 1it, the states hight have an argﬁmeﬁt to the effect that |

the field of wholesale rate reguiation has nb longef been pre-eﬁﬁted and they

are therefore free to step-into‘the void created'by the rémoval of exhaustive
federal invdiﬁement. Because this would ﬁave the effect of squecting QF's

to precisely Fhe kind of utility—typé ;ééulation éongress sought to.avoid, £his
idea of pré—emption by exemptioﬁ was utilized. | | |

Although provisions exempting QF's from certain state and -federal regulations

will only be implemented if FERC 'determines such exemption is necessary to encour-

,age . . . small power production,"x a recent FERC Staff paper on this scction
states: "It is clear from the Conference Report ihat Congress intended the
y

Commission to make liberal use of its exemption authority."

3. Fede;al‘Clean Water Act

A currgn; example of this-type of coordination between federal pre-emptive
authority and day-to-day administration by the sfates is found in the area of
water quality. Under the Federal Clean Water Act, authority has been conferred
upon appropriate state agencies to monitor and enforce various aspects of

water quality. Certain state agencies have also been designated to issue § 401

Wn ..the examinations of the level of rates which should apply to the purchase by

the utility of the . . . small power producer's power should not be burdened

by the same examination as are utility rate applications, but rather in a less
burdensome manner. The establishment of utility type regulations over them would

act as a significant disincentive to firms interested in . . . small power production.'
Conference Manager's Report, accompanying § 210 of PURPA.

X§ 210 (d) (1) of PURPA.

ySTAFF PAPER DISCUSSING COMMISSION RESPONSIBILITIES TO ESTABLISH RULES REGARDING
RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI-
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLTCIES ACT -OF 1978,
page 7; Docket No. RM79-55, Federal Energy Regulatory Commission, June 26, 1979.
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water quality certificates and § 402 "point source'" permits. As in what is
expected to be the case with electric utility regﬁlation under PURPA, in the
area of water quality, there‘is no dispute as to which sovereign's law applies;
tﬁe_federal law applies and is administered by a state agency. The federal
law establishes a minimum standard for the states to implement. Consistent
"with the law of pre-emption, a state may require a higher standard,z i.e.,

a standard which goes even further in carrying out the intent of Congress.

C. The Practical Use of Pre-emption

The above discussion has detailed the legal use of the pre~emption doctrine.
The purpose of this section is to describe the doctrine in%practice.

The FERC prefers that a developer comply with appropriate state permits before
applying to it for a license. The preference is grounded in two rationales.
First, the FERC is aware of the federal-state relationship and the possible
political ramifications of totally ignoring state input. Second, the FERC
must, in granting the licénse, ﬁake a détermination that it is a project best
suited to the .comprehensive development of thg waterway. The state has an
interest in'the use and development of its watercourses and its opinion of their
development is important to the FERC. Hence, the FERC values state input where

it is reasonable.?? Thus, the practical application of pre-emption dictates that

the hydroelectric developer adhere to the state's legal and regulatory system.

‘See Florida Lime and Avocado Growers Inc. V. Paul, 373 U.S. 132 (1963).

'‘8ee F.P.C. v. Oregon, 349 U.S. 435 (1955).




With respect to PURPA, the federal agency, FERC, will establish the
guldelines for rates for sales and exchanges of power between electric
utilities and qualifying small hydroelectric projects and will prescribe
rules for exemptions from state and federal regulation. These standards
and rules will be administered by state agencies, i.e., state public
utility commissions. Accordingly, the developer of a SSH project should
be aware of the FERC stanaafds on rates and rules on exemptions and should
know that he/she will be dealing directly with state agencies.

The reguiatory system which is presently in place with regard to clean
water will confront the develober at the state 1évél. "In most séates, this
federally-conferred authority will be adminis;ergd by an agency such aé the
Department of Natural Resources. These agencies will require the developer
to meet certain water quality standards, set by the state and federal govern-

’ g

ment and will mandate that the SSH developer obtain the requisite certificate

and permit, as required by the Federal Clean Water Act.
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FLOW DIAGRAM OF REGULATION OF .‘ia‘-ll‘\‘l‘,l. DAMG X MATNE
Projecct

1. OWNERSUHIP - Does the developer have the legal right to use the floving wator?
- Does the developer own both banks. of the watcrway?

- TIs t:zéjsterway public, navignhlo\:;ynnn—na%jgnhla?‘

‘TI. IF PUBLIC OR NAVIGABLE: LF NON-NAYTCABLI:

State owns bed and right to use " Developer owns hed if heé owus
of flowing water (in trust for both banks. Devuloper has right
people of Srate) : “to use of {lowing water
Appeal to Sttt —————— Succs.c;ful——ﬁ .
" GCourt ’ o

ILI. Apply: to State legislature for
charter authorizing use of trust
rasources.

J

Approved Janied

- . \ . o . o N
IV. TFile copica of plans and statewment with P.U.CL

V. 1Is the developer an electrical company proposing a permancntlv installed
power generation facilitv of more than 1000 kilowatts?

ch No

I1s the facility one of more than 70,000

kilowarts? J \

Yes No

Comply with P.U.C. general order No. 39

File petition with P.U.C. for certificate of public
convenience and necessity

Commission holds public hearing

Approved Denied
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VII.

VIII.

l

xii

\

Will the facility occupy a land or water area in excens of 20 acres or have
a ground arca in excess of 60,000 squave fecl?

4

Yes

<

N«

Notify Board of Enviroumental Protection
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(order) on project within 30 days if uo

request for a lLearing.

Denied

of the State?

Yes
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Approved R:

Approved

2

cquest hearing

/ \ Nonioed

Will construction take place in an unorganized or deovganized township .

notice
determination of
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substantially alfect
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decision within 30
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adjournment

order

File application with Land !Ise Rcgulation
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Approved

A 4

Denied

request commission heaving within 30 days

of decision
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days of receipt of request
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ad journment
- order

Approved Denied

v

Determine geographic location of project and apply for necessary permits.

If project located i
non-tidal waters:

If project lorated in
tidal waters:

If project locaterl
on a great pond:



Give written notice to
Department of Inland
Fisheries and Game for
determination of need
for fishladdor

Is the project located
in an unorganized or

deorganized township?

jf) Yes
Apply to Comm. of Apply for
Inland Fisheries Alteration

and Game for Stream.
Alteragion Permit

NDenied

TX.

Approved

xiii

Stream
Permic,

file application
with Land Usc Reg-

ulation Comm.

Appi[mucd
- N

Construction, Operation and Maintenance of Dam

Give written notice 'to
Deparement of Mariue
Rescurces for determi-
nation of nced for
Fishladder

Apply to Board of
Environmental Protection

for coastal wetlands permit

Approvad S Depied

- comply with conditions of all permits and licenses
- utilize Maiune Mill Act for flowage

- damage assessment by superior court .

- PUC regulation of rates if output capacity is over 1,000 kilowatts

- inspection of dam by inspector appointed by Commissicrer of Agricultare
- cmergency vegulation by Bureau of Civil NDefense '
- anaual registration of dam with Soil and Water Conscrvation Commission

Apply to Board of

Environmental

Pro-

tection for permit

Appraved

Neniod



I. OWNERSHIP OF THE REAL PROPERTY

A. Particular Methods of Acquisition.

The first step any developer of small scale hydropower must take is to
acquire right, title or interest in the real property. In Maine, that step
requirés acquisition in some form'of both river banks, the river bed and
where necessary, the land needed for the upstream impoundment area. The develop-
er must acquire the river banks to be considered a riparian owner. Classifi-
cation as a riparian is imporLaut,for only a usé of water by a riparian owner
is deemed a reasonable use and hence a legal use. A non-riparian could not
draw water from a stream to increase the water level of an impoundment area
on another stream.

Apart from the usual methods of land acquisifion involving sale, lease’
or perhaps gift, Maine has two somewhat unique methods a developer may use for
prdperty acquisition. These methuds, authorized by statgte, are use of the
abandoned dams lawl and use of the Mill Dam Act? for flowage of upstream im-

poundment areas.

1. Abandoned Dam Statute,
The abandoned dams statute cannot be read without encountering
definitional ambiguity. The statute permits any person to petition the Soil
and Water Conservation Commission to be awarded the ownership of any dam if

the owner is unknown.S3 Ambiguity arises in the definition of dam.

1 Me. Rev. Stat. tit. 12 §251 et seq. (Supp. 1977). I
Z 14. tit. 38 §651 (1965).
3 Supra, Note 1 at §253.



"Dam" means any artificial barrier, including appurtenant works, which
impounds or diverts water, and which:

" (a) Is two (2) feet or more in height from the natural
bed of the stream or watercourse measured at the
downstream toe of the barrier, or from the lowest
elevation of the outside limit of the barrier, if
it 1s not across a stream channel or a watercourse,
to the maximum capable water storage elevation,
or, : A :

(b) Has an impounding capacity at maximum water storage
elevation of l1l5-acre feet or more.

A narrow reading of this definition can leave the impression thét the suc-
cessful petitioner will reéeive the artificial bar;ier; not any land or flowage
rights. A Broader reading of the definition ﬁight inclﬁdé the land the arti-
ficial barrier rests upon. This'ﬁay be inferfed from the indeciéion in the
definitioﬁ of appurtenant works. Arguably, in_transferring these wérks they
are to include the land, for in most cases their rempyﬁl will be impracci—
cable. If removal is read in as a requirement it wouldlﬁeaken the.effectiyé—
ness of the statute in terms of cost of removal and technical feasibilityt
As the statute is of recent origin no clarification of the matter exists.

Should the developer seek to utilize this statute, the following proce-
dures apply:

(1) Upon receipt of a petition containing the information required by the
commission's regulations, together with a fee in the amount of the cost of
publication, the commission shall give notice of such pecit%on, in wr;ting,
to the municipality in which the dam is located and also by publicatiomn at
least five (5) times in a newspaper of general circulation within the county

or counties in which the dam is located,which shall state that anyone claiming

4 supra, note 1 at §252:



ownership of the dam must file notice of sﬁch ownership with the commission with-
in sixty (60) days of the date of the last publication, in such form as

ﬁhe commission may by regulation require, and shall also invite any interested
persoﬁ to petition for award of ownership of the dam within sixty (60) days

of the date of last publication.

(2) Up&n receipt of a claim of owﬁership by any person within sixty (60) days
of the date of last publication, the commissioi éhall notify the petitioners
and shall sﬁspend all further proceedings until such ﬁime as a court of com-
petent jurisdiction, inkan action for declaratory judgment brought against
such claimant by any person, determines that such claimant is not the owner

of the dam, or the ¢laimant withdraws his claim,5

(3) No sooner than sixty (60) days‘afterAthe date of last publication, the
commission may séhedule and conduct a public hearing for the purpose of re-
ceiving such evidence and information as may aid it in making a determination.6
(4) After any hearing held, or if none is held, no sooner than sixty (60) days
after thé date of last publication, the commissioner may determine, by majority
vote, to award the dam to a petitioner. In the case that there is more than

one petitioner, the commission shall base its determination upon a considefation
of the relative technical, financial and administrative ability of each peti-
tioner, the purpose and intent of each petitipner with regard to maintenance,
éepair of removal of the dam, the gffec£ of each petitiener's proposal upon
private énd public property, including tﬁ;_public resources of wiidlife, fish-
eries, wafers and water ﬁses, the effect otherwise upon the pﬁblic's health,
safety and general welfare and the williﬁgness of each petitioner.to a;cept

ownership of the dam upon such terms as are reasonable.7

&) Supra, note 1 at §253.

6 Supra, note 1 at §253.
7 Supra,note 1 at §253.



(5) No sooner than forty-five (45) days after notice to all petitioners of its
proposed decision, the commission shall cause a copy of its decree or decision,
signed by the petitioner to whom the dam is awarded and acknowledging accep4
tance of the dam subject to such terms as are reasonable, to be filed in the
Registry of Deeds for the county in which the dam is located. Upon the filing
of sugh decree ér determination, the interests of all éther persons in the dam
shall be deemed to have been abandoned and the petitioners to whom the dam is
awarded shall be deemed the owner thereof, in fee simplé absolute, for all

purposes.8

2. Mill Dam Act.

a. Flowage. For the dgvelope;“contempléting a dam other than a
run of the river dam, an impqundment area will be needed to raise the necessary
head of water. As an impoundment area will invplve the flooding of upstream
lands, the developer must either acquipe the land or have some right to flow
it. The deveioper‘under commop_law principles would have to own any lands he
wishedAto flow. Flowage absent ownership of the land could result in a suit
for nuisance. The Maine Mill Dam Ac;9 presents the developer with an alter-
native to ownership of the flowed land.

The Act permits the dam developer to flow the upstream lands free from
any common law liability. This flowage does not change any ownership rights.
Maine does not recoénize in theory or fact that the owner of land floyed by

10

a pond for a dam is a part owner of the develobed lower privilege.
upstream'riparian,stiil owns his flowed land and may still ‘use it on which to

sink a pier or in which to drive piling or submit it to any reasonable use

8 Supra, note 1 at §253.
9 Me. Rev. Stat. tit. 38 §651 et seq. (1965).

10 Bean v. Central Maine Power Co., 133 Me. 9, 173 A. 498 (1934).




not detrimenta; to the maintenance of the pond.ll The Act permits any person .
to erect and maintain on his own land a water mill and dams to raise water
for working it, upon and across any stream not navigable.12 The water power
may be used for the purpose of propelling ﬁills orlmachinery.13
All rivers where the-tide ebbs and flows are by common law denomi;ated
navigablg rivers.14 A river which in its natural condition unaided by artif
ficial means is susceptible to public use to float'vesséls,vrafts or logs is
a naviéable stream.15
Dams under this Act are those for the purpose of raising water for a water
mill.16 Dams for the holding back of water that would otherwise run to waste
in times of flood, or for the storage and release in times of low water to

17

increase the effective water power of the stream.are reservoir dams. Reser-

voir dams are within the meaning of dams under the Mill Act.18

In an action for flowage, the following procedures apply. A complaint
shall be issued containing such a description of the land flowed or injured
and such a statement of the damage that the record of the case shall show the
matter heard and determined in the action.l9 To maintain a'compléint for

flowage under this section the petitioner must aver that the ‘dam which caused

g, 2
the flowage was erected or maintained on the land of the defendant.

11 14.
12 Supra, note 9.
13 Supra, note 9.
14 spart v. Aroostook Lumber Co., 103 Me. 37, 68 A. 527 (1907).
15 Wilson v. Harrisburg, 107 Me. 207, 77 A. 787 (1910).
16 Wilson v. Campell, 76 Me. 94 (1884).
g Brown v. DeNormandie, 123 Me. 535, 124 A. 697 (1924).
1d.
19 Supra, note 9 at §701.
20 stevens v. King, 76 Me. 197 (1884).




The owner or occupant of such mill may answer that the plaintiff has no
right, title, or estate in the lands alleged to be injured or that he has a
right to maintain the dam and flow the lands or divert the water for an agreed
price or without any compensation éf any other matter which may show that the
plaintiff cahnot maintain the action, but he shall not answer ﬁhat the land
described is not injured by such dam.2! When any such answer is filed and an
issue in fact or in law is joined, it shall be decided as siﬁilar issues are
decided at common law.22 1If judgment is for the defendant he shall recover
his costs. 23 ‘ A -

If the issue is decided in favor of the plaintiff or if the defendant is
defaulted or does not answer or show any legal objection to the proceedings,
the court shall appoint three (3) or more commissioners who shall go upon and
examine the premises and make an appraisement of the yearly damages done to the
plaintiff by the flowing of his lands.24 The commissioners shall determine
how far the flowing is necessary and ascertain and report for what portion of
the year such lands ought not to be flowed.23 The commissioners shall deter~
mine and report what sum in gross would be a reasonable compenéation for all
the damages, estimated according to the height of the dam and flashboards as
then existing.26

If within ten (10) days after the damage report is preseanted to the court,
the owners of‘the dam elect to pay the damages in gross, the court shall fix

the time in which said damages shall be paid.g7- If the damages are not paid

21 g, ra, note 9 at §703.
22 Supra, note 9 at §704.
23 Supra, note 9 at §704.
24 Supra, note 9 at §705.
25 Supra, note 9 at §705.
26 Supra, note 9 at §705.
27 gSupra, note 9 at §705.



in that time, the owners of the dam shall lose all benefit of their election
and the annual damages shall stand as:the judgment quthe court., 28
- If the damages in gross are paid within the fixed time, the judgment is a
bar to any further complaint so long as the dam and flashboards remain‘at the
same height.zgr If either is raised, a new complaint may be made by the owner
of the lands flowed.30
If either party requests that a jury be impaneled tovtry the case, the

31

report of the commissioners - shall be given in evidence to the jury. Evi-

dence shall not be admitted to contradict it unless misconduct, partiality or’
unfaithfulness on the part of some cdmmissioner is shown.32

If neifher party requests a trial by jury, the report of the commissioners
may be accepted by the court and judgment rendered thereon.33 The verdict of
the jury or the report of the commissioners so accepted is a bar to any action
brbught for damages.34 ‘ |

The party entitled to annual compensation shall have a lien for §uch com—~
pensation on the mill, and milldam with the appurtenances and the land.35

If after judgment, the restrictions imposed by the report or the finding
of the jury are violated, the party injured may recover of the wrongdoers
double damages for the injury in a civil aétion.

Damage for the overflowing of land by a:milldam ig8 exclusively the statutory
remedy.36 No action shall be sustained at cbmmon-law for the recovery of

damages occasioned by the overflowing of lands.3/

28 Supra, note 9 at §70S5.
29 Supra, note 9 at §707.
30 Supra, note 9 at §707.
31 Supra, note 9 at §708.
32 Supra, note 9 at §708.
32 Supra, note 9 at §709.

Supra, note 9 at §710.
35 Supra, note 9 at §713.

36 Foster v. Sebago Import Co., 100 Me. 196, 60 A.894 (1905).
37 Supra, note 9 at §721. ,
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b. Constitutionality of the Mill Dam Act. The Maine Mill Dam
Act by giving the right to control flowage of a dam—createa lake to.the person
erecting the dam represents a significant policy position favoring dam_develop-‘
mént. However, the Act has a history of challenges concerning its constitution-
ality. The constitutional underpinnings of the Act have fluctuated from a
basis in eminent domain to a basis as a state regulatory meaéure. As ‘an eminent
domain proceeding the Act is questionable, for in essence it represents a right
of private taking for a private use. An eminent domain proceeding requires that a
taking be for a public purpose. As a state regulatory measure of the reasonable
use of the watercourse, the Act may be susceptible to a different interpretation
by a modernm court. It is important for the developer to understand the history
of the Act in order to effectively marshall his arguments for the continued
existence of the Act should the need arise.

The Maine Supreme Judicial Court in an interpretation of the state constitu-
tion has held the Act valid under the power of eminent domain;38 The Maine Con-
stitution states that private property may not be taken for public uses without
just compensation, nor unless the public exigencies require it.39 This article
places two restrictions on a taking: it must be for a public use and the public
exigencies must require that use. Implicit in the article is that private pro-
perty of one citizen cannot be taken and given to another citizen for private
uses.40 The. latter statement in connection with a declaration by the Court that
"while the erection of mills in the early history of the country was a matter of
great public convenience and necessity; the réaéons in which the policy originated
have ceased to exist,"41 would appear to infer that the Act violated the Maine

Constitution.

38

Jordan v. Woodward, 40 Me. 317 (1855).

ME. CONST. art I § 21.

0Jordan v. Woodward, supra note 38.

lJordag v. Woodward, supra note 38.
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The Court leaned to that reasoning and stated that "the mill act as it has
existed in this state, pushes the power‘df eminent domain to the very verge of
constitutional inhibition."” If it were a new question it might well be doubted
whether it’ would not be in conflict with Article 1, §21.42 Yet in its final
analysis the Court, perhaps foreseeing property rights disputes, stated: '"[w]e
do not intend to quéstion the authority of the existing mill act...from its
great antiquity and the long acquiescence of our citizens in its provisioné,
it must be deemed to be the settled law of the state."43

-In a later;daée the fact of the validity of 'the Mill Act was considered
settled.44 It was too late in time to challenge the Act. Whether its validity
rests upon its great antiquity and long acquiescence45 or upon the principle
of eminent domain46 or upon the adjustment and regulation of riparian rights on
the same stream so as to best serve the public weifareihaving due regard to the
interest of all and to the public good,47fit is settled law.

'Maine has since moved to a more definite expression of the theory of the
Mill Act's constitutionality. It considers the flowing of land of another for
the purpose of working mills, a right recognzied in the jurisdiction not as-an
exercise of eminent domain; for the mills are not of ﬁublic use, but rather as

an adjustment and regulation to assure development of reasonable use of such

lands among riparian owners.

42Jordan v. Woodward, supra, note 38.

43Jordan v. Woodward, supra, note 38.

44Brown v. DeNormandie, supra, note 17.
45Jordan v. Woodward, supra, note 38.

46Ingram v. Maine Water Co., 98 Me. 566, 57 A. 893 (1904).
470tis Co. v. Ludlow Mfg. Co., 201 U.S. 140 (1906).

48Bean v. Central Maine Power Co., supra, note 10. Compare: Shaw C.J. in
Chase v. Sutton Mfg. Co., 4 Cush (Mass.)152, 169 (1849), '"these acts justifying

the flowing of another’s land without his consent can rest only on the right of

eminent domain to take grivate pro ertg for public use.!" With Shaw C.J. in
Murdock v. Stickney, 8 Cush (Mass.) 113, 116, 118 (1851), “"the principle on which

this law is founded is not as has sometimes been supposed, the right of eminent
do it is not in_any proper sense a taking of the gropertgtof an owner of the

in;
lan figwed...gbe mill acts were intended to regulate the rig enjoyed by every

A A ~m A vrrieah rrhd Al A it mA abFvrAanam AF rrAtAYr . naccac
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The move'bszainé to adoption. of the regu;atPry r;tionale'may be'a resultAof
the U.S. Supreme Court's decision concernihé New Hampshir‘e'vaillAAct.49 In. o
that case the court stated that "whether the erection of mills under the Mill )
Act can be upheld as a taking, by-délegation'of the right of eminent doméin, of
private property for public use inAthe constitutional‘sense.is-so importgnt, |
and far reaching, that it does not Become this éourt to express an opiﬁiqn upon
it...we préfer to rest the decision of this case upon ;ﬁevground that such a |
statute, considered as regulating the manner in which the proprietq;sﬁqf'iands
adjacent’to a stream may be asserted and enjoyed, with a due regardto the
interests of all and to the public good is within the constitutional power of
the legislature."so

While the courts have not c1e$r1§ ;f;ted it to be tﬂe case, it may be iﬁ—:
ferred‘that in seeking to regulate in a manner besf calculated on ﬁhe whole
to promote and serve the common rights in ﬁhe stream and land the éourtS'héve
engaged in a balanciﬁg test. The scales may balance public good or fhe regulé—
tion of the reasonable use. Arguably the reguiation of the reasonable use is.
a regulation to deter@ine the best use consisten£ with another's use. The
public good may be seen as that process whereby property in'which several persons
have a common interest which cannot be'fully and beneficially enjbyed may - sub- |
mit to measures necéssary'to‘Secure its beneficial enjoyment. Each process
seekg to regulate the rights of the Qarious parties to arfive at a use of the
property which is beneficial (i.e;,‘eff;ciéntS; Thus whether the label of the

balance is public good or regulation of the reasonable use the outcome sought

is the same.

49 Head v. Amoskeag Mfg. Co., 113 U.S. 9 (1884).
0 1d., at 21. \ ,
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In the past this outcome of efficient use has tipped the scales in favor of
the dam deyeloﬁer. This was underfaﬁé;gle given the need for power in the early
history of.New England. However, it~is not clear that that would be the case
today. The argument may be raised that with the pass1ng of time, the increa51ng
scarcity of 1and, its rise in value as developed real estate, the tourist in-
dustry and the availability of alternative sources of power, the balance may"

shift toward the private land owner.51

B. Rightsin the Property.

1. Riparian Law.

The developer in Maine, having acquired his ripafian land parcel,
has also acquired certain rights and uses in the water. ¥For the develoﬁer on
a pri?aﬁe_body of water, these rights are circumscribed by the common law
riparian doctriﬁe of reasonable ﬁse. This doctrine is in contrast to that of
prior appropriatibn which 1s used in many western states. The ripérian doc-
trine views water use as an incident of ownership of riparian land. Prior
approp&iation doctrine separates the water rights from the ownership of land.
Under that doctrine the right to use flowing water accrues in the first user
rather than the riparién.owner. In Maine, it is the set of coﬁmon law rules
of riparianism that ‘will aetermine the deQeloper's rights in the water.

Where the developer's land borders on a non—tid;i stream an& he owns the

fee 1in the land, that will include thg bed of the stream to its centei-.52

51 The Mill Act as an action by the legislature is open to repeal by that
body. Such a bill "An Act to Repeal the Mill Act", L.D. No. 521, was filed on
February 17, 1977. It was later withdrawn. It is also questionable how much
of the Mill Act is left given the expanded federal definitions of navigability.
Navigability under federal law would include waterways the state definition may
consider non-navigable. .

Opinion of the Justices, 118 Me. 503, 106 A.865 (1919)
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If he should own both banks he will also own the entire bed.53

This statement of ownership should not be construed to include ownership of
the water itself. A developer will not own the water that passes through his
land or that may be impounded therein. His right is to the natural flow of the.
stream and to the use and benefit of it as it passes through his land for all .
domestic and agricultural purposes to which it can be reasonably app_lied.54

The "reasonably applied" language stated above delineates the extent of the
riparian use permitted of the water. Every proprietor upon a stream is entitled
to the reasonable use and enjoyment 6f the water, taking into consideration a
like reasonable use by all above and below.55 A reasopable use is a reasonable
riparian use; a non-riparian use is unreasonable as a matter of ]._aw.56 R;paxign
uses are those uses of water which benefit the ripa;ian land.>’ A lower riparian
will be entitled to injunctive rélief of an unreasonable use regardless of any
showing of actual dama_ge.58

The reasonable use doctrine permits the damming of a waterway. A developer
may avail himself of the momentum of the stream as power_for manufacturing,
provided the water is not‘unreasonably detained.59 The reasonableness of the
detention of running water by dams, by the riparian above to the injury of the

60

riparian below, depends. upon the nature and size of the stream. In that re-

gard, the detention must not be longer than necessary for profitable enjoyment.61
Other factors the courts have looked to in determining reasonableness of

_use include the subject matter of the use, the occasion and manner of its

33 14,

54 Auburn v. Water Power Co., 90 Me. 584, 38 A. 561 (1897).
55 Kennebunk Water District v. Maine Turnpike Authority, 145 Me. 35, 71 A.2d
520 §%950).
1d. | |
g; Stanton v. Trustees of St. Joseph College, 254 A.2d 597 (Me. 1969).
1d. S : '
59 Blanchard v. Baker, 8 Me. 253 (1832).
? Davis v. Getchell, 50 Me. 602 (1862).
Id L4

LG
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application, the object, extent, necessity and duration of use, the nature.and
size of.the stream, the kind of businesé to which it is subservient,‘the im-
portance and necessity of the use claimed by one party, the state of improvement
of the county in regard to mills and machinery and the use of water as a pfo;h
pelling power, the general and established usages of the county in similar casés
and all other and ever varying circumstances of each particul;r cése4bearing
upon the question of the fitness and propriety of ﬁhe use of the water under
consideration.62 |
A use of water followed bj a detention which would be reasonable in a pond
that would £111 in a nighttime, would not be reasonable in a case where it
would take weeks or months to fill the pond.63 The owner of the dam controlling
the water must not only see existing conditions but must foresee probable con;
sequencés.64 He must not lower the water in the dam so that in order to per-
form his duty to those below and give them the natural flow at all times, he
must deprive his own dam of the water to which it is entitled. The proprietors
below must take the Qater as it comes to them afterAsucﬁ use even.if the flow

is less constant and less valuable than it would otherwise be. 63

2. Public Trust.

The developer should not assume that riparian law constitutes‘the
universe of the regulations of his water rights. In the event the project is
located on a public body of water,“the &evélopef's rights will be regulated by
the public trust déctriné. This doctrine is important as it declares the duty
the state.owes to the pﬁblic in its administration of the public's resources.

The developer must seek permission of the people through the state legislature

62 Lockwood v. Lawrence, 77 Me. 297 (1885), citing Red River Roller Milié v.
Wright, 30 Minn. 249, 44 Am. R. 194 (1883).
63 Oakland Woolen Co. v. Union Gas and Electric Co., 101 Me. 198, 63 A. 915 (1907).

4 1d,
65 s
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for use of these public resources. SR
The public resources include rivers navigable in law and navigable in fact.

Rivers navigable in iaw are those rivers where the tide ebbs and flows.66
Waterways which are sufficiently large to bear boats or to be of public use
in the transportation of property are navigable in fact.67"The abi;ity for
transportation must be present as the waterway exists in its natural state
without the aid of dams or other artificial improvements.68 Public resources
also include bodies of water denominated.greatsponds. . The substantive law of
great‘ponds is discussed below. Title to the bed of a water body subject to
the public trust doctrine is in the state.69

In all such bodies of water the.trust.insures certain rights to the public.

These public rights in the waters of Maine stem from one of two sources, the
common law or the Colonial Ordinance of 1641-1647. Tﬁe common law is the source
of rights to use tidal waters’C and nontidal waters that are navigable. /1
The Colonial Ordinance is the source of public rights to usevponds with a surface

area of at least ten acres which are not navigable.72

The public rights in these waterways include the right of floating logsz3

operating vessels for commercial purposes,74 to fish and fow1,75 ‘and boating.76

66 Smart v. Aroostook Lumber Co., supra note 14.
67 Wadsworth v. Smith, 11 Me. 278.(1834).." :- -
68 Brown v. Chadbourne, 31 Me. 9 (1849).
69 Opinion of the Justices, supra, note 52.
71 State v. Leavitt, 105 Me. 76, 72 A. 875 (1909).
Smart v. Aroostook Lumber Co., supra, note l4.
7% Flood v. Earle, 145 Me. 24, 71 A.2d 55 (1950).
;4 Clark v. Gilman, 114 Me. 251, 95 A. 1032 (1915).
75 Dudley v. Kennedy, 63 Me. 465 (1884).
Comant v. Jordan, 107 Me. 227, 77 A. 938 (1910).
76 Gratto v. Palangi, 154 Me. 308, 147 A.2d 455 (1958).
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These public rights are property rights and are .paramount to private riparian
rights.77 Public rights may not be lost by continuous adverse use. In one
instance damages were recovered for obstructing navigation by a dam in place
for seventy-two years prior to the action.78

The public trust doctrine does not forbid a private use of these waters nor
the encroachment of any public rights. As beneficiaries, the people possess
these rights subject to the legislature as representatives of the people to
abridge these rights and grant them. or any. portion-of. them to private indiv-
iduals or corporations.79

A great pond presents the Maine developer with an interesting proposition.
The pond is a natural impoundment for raising a head of water. 1If the developer
can acquire a legislative granE he will have the use of the pond and bed.
In terms of land acquisition he would need only to own the littoral lands upon
which to place the structure. However, location upon a great pond subjects
thedﬂeveloper to regulation under the public trust doctrine and the need to
comply with the terms of the legislative grant. These regulatory requifements
are derived from the Colonial Ordinance of 1641-1647.

The common law has judicially adopted the Colonial Ordinance of 1641-1647,
which states that ponds of more than ten acres are great ponds.80 The state
holds such ponds in trust for the use of the people.al"fhe title to the bed df

82

great ponds is in the state. The Maine‘éodftﬁhésiéffirmed these priﬁciples

77 State v. Leavitt, supra, note 70.

78 Knox v. Chaloner, 42 Me. 150 (1856). S :

79 Opinion of the Justices, supra, note 52 and Auburn v. Water Power Co.,
supra, note 54, where the legislature granted the right to take water from a
great pond for a public water supply. . o

Barrows v. McDermott, 73 Me. 441 (1882).
g% Auburn v. Water Power Co., supra note 54.
Opinion of the Justices, supra, note 52.
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stating that all great ponds without exception are public'and subject to the
trust even iﬁ the face of a claim of a private grant of a pond pre-dating

83

the Colonial Ordinance. A developer may not draw down the water of a natural

great pond or lake below the natural.low water line, absen;_1egislative‘authority.84
The rationale for this principle is that lands bounded by a great pond exist .
only to the natural low water line. To allow a dam operator to .lower the water
below that mark would expose a strip of the bed‘between the riparian's land and
the water. This strip of the bed, held by the sta;g, could rnot be used py
the riparian landowngr and ;hus would deprive him of his right to the natural
water frontage.85
While great ponds are public property the state méy undoubtedly. control and~y
regﬁlate their use. In one case, the state legislature had authorizéd the
plaintiff to take water from a great pond sufficient for its domestic use.86
Defendant corporation claimed it was entitled to compensation, as it had a .
superior right to the waters of the pond to run its mill.. Tﬁe cou;t found the -
defendant' s claim to be without merit as the state has title to the pond and
may confer the right to the water without liability for any loss to the owners of
a hill privilege.
In addition to the public ownership argument the same court stated that

domestic uses of water are primary and mechanical uses are secondary. 1In the .

event of a conflict of uses the latter must yield.87

83 Conant v. Jordan, supra, note 75. )
gFemald v. Knox, 82 Me. 48, 19 A. 93 (1889).
Id.

86 Auburn v. Water Power Co., supra, note 54.

87 Id, Accord: American Woolen Co. v. Kennebec Water District, 102 Me. 153,
66 A. 316 (1906) where defendant corporation with a legislative grant to take
water to supply domestic and municipal uses was not liable for injury to plain-
tiff's mill privilege.
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A legislative grant of authority does not shield against all Aétacksf
The argﬁment may be raised that the dam owner is Operating outside the authority
granted in the legislative charter. In the one case concerning a dam where |
this argument was raised the court did not reach the merits,.as the plaintiff
was a non-riparian and could not claim any damage to water frontage.88

Bodies of water comparable in size to a great pond may be artifically
created by the erection of a dam. In determining ownership righ;s in such a
water body it has been stated that where a lot of land is bounde& by a pond
artificially created by the flowing of a'stream'by a dam, the same rule applies
to the pond as to the stream before the dam was built.89 The rule is that a
grant of land bounded by a pond artificially created is presumed to go to. the
center of the stream.’?

The Maine developer of great ponds and certain artifical ponds will be

required to secure a permit from the Board of Environmental Protection. This

permit is examined in Part TV,

II. ENTERING THE REGULATORY SYSTEM

While .efficiency may lead the developer to carry on his land acquisition
and permit applications concurrently, a legél roadblock will prevent permit
approvals from proceeding at a rate faster than land acquisition; Before any
state agency can issue a permit the develoﬁer'mdst have right, title, or in-

91
terest in the proposed site. For the developer who has met this jurisdictionmal

88 Smedley v. Moxie Dam Co., 148 Me. 302, 92 A.2d 606 (1952)

Mansur v. Blake, 62 Me. 38 (1873).
90. 1d.

91 See the discussion in Part II-B(2) of this paper for the requirements
of right, title or interest.
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requirement the next step. is to enter the regulatory system. This system, as

a composite of other regulatory systems, does not dictate any particular startihg'
point. The following sequence is arranged in what appears to be an efficient

use of the system. Phase one of the system will authorize the location of the
dam, its ;mpact on the environment, and its characterization as an energy

producer.

A. A Suggested Approach.

Three major agencies, in their administration of qertaiﬁ statutes,
present themselves as viable entry éoints. These agencies‘are the Public
Utiligies Commission, the Board of Envirénmental'Protecéion and the Land Use'
Regulation Commission. In particular éasés'the statutory preference tha; anra
agency may give to the decision-making process of another agency may suggest
a time efficient use of the system. In the event the developer is'an electriQ..
company proposing a generating facility of more th;n 1,000 kilowatts ﬁhe fol—_
lowing regulatory sequence is suggested;92 _

The Public Utilities Commission requires any electrical company which pro-
poses to erect a permanently installed power genera;ing_facility of more than
1,000 kilowatts to follow.a procedure,iwhiﬁh fa?orably results in the issuance
of a certificate of public conveniencelgn& necegsity for the facili;t:y.93 ‘The
‘Board of Environmeﬁtal Protection, in the adﬁinistration ;t the Site Locatien

Act must approve or disapprove the location of the development.94 This

92 See the discussion in Part II-B(l) of this paper for the definition of
an "electric company.'.

3 Me. Rev. Stat. tit 35 §13-A (1965).

94 1d., tit 38 §483 (Supp. 1973).
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approval is conditioned on factors of financial capacity, traffic conditions,
soil conditions and effect on the natural environment. When the proposed
development is an electrical generating facility of 1,000 kilowatts or more,
approval by the Board is conditioned upon the above four factors and the appro-
val of the Public Utilities Commission. This approval, as stated above, is in
the form of a certification of public convenience and necessity. The desireability
of obtaining the Public Utilify Coﬁmission's approval first is demonstrated by
the bond requirement. A bond or satisfactory evidence of financial capacity
must be filed by an electric éﬁﬁﬁényx&ithﬁﬁhe Board in the event that the electric
>c6mpany files Qitﬁ the Board befofe a certificate of éublic convenienée‘and ‘
necessity has been issued by the Public Utilities Commission.95 This bond is .
not to‘exceed $56,000 and may be us;d éo réimburse the Board for its cost in-
curred in processing any applicationlin the event the applicant does not re-
ceive a certificate of publicvconvenience and necessity. Thus a maximum use of
a developer's resources would suggest that strong efforts be made toward ob-
taining the certificate of convenience and necessity. |

Should the electric company's developﬁent take place in an unorganized or
deorganized township of the state a permit and certificate of compliance would
be reéuired by the Lan& Use Regulafion Commission. The Commission may waive
the requirement of‘a heéring for Qny person who has secured approval pursuant

96

to the Site Location Act. The Commission shall approve no application unless

adequate technical and financial pfovisioﬁ has been made for complying with

the requirements of the state's environmental laws and those standards and

regulations adopted thereunder, including, inter alia, the Site Location Act.97

95 1d. §484 (Supp. 1978).
6 Td., tit. 12 §685-B (Supp. 1978).

97 L.
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Additionally, the commission may also exempt wholly or partially from ;egulatiog
any land to be used by a public service é$¥borétion.98 Thus the developér.who:
has complied with the Site Location Act has.also met a major burden under the' |
Land Use Reguiation Commission. The Land Use Régﬁlation Commission also looks
favorably upon status as a publiﬁ utilityl |

While realistically the developer may have all of the above permit pro-

cedures progressing at various rates, concentration on expediting the certi-

2, .

ficate from the Public htilities Commission may result in less time spent in
the regulatory‘processes of thé other'two‘agenciés.

In the évent the de;;loﬁer isbnot‘an electrié'company proposing a p;ant
or the dam has less than a l,dOO kilowaﬁt Eapacity, the certifiéate wili
not :be required.' Such developer should first apply to the Board of
Environmental Protection for ;pprQQal uﬁ&er éhe Sité Lécation Act. In this
manner, where applicable, the develoéefimay stil]l capitalize on the s:atﬁtory

interface between the Land Use permit and the Site Location approval.

B. Regulatory Requirements. -

The following discussion will map the procedures and requirements for
each of the above permitting processes. Each agency regulates certain classes
of projects as defined by that agency's definitions. The deVéloper in deter-*-
mining which agencies to apply to mﬁst ascertain .the inclusion or éexclusion of

his project from the scope of each agency's definition.

1. Public‘Utilities Commission.

The Public Utilities Commission oversees and regulates public

98 14. §685-A(11)(1965).
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utilities'inlthe State of Maine. A public utility includes‘an electrical com-
pany.99 An electricai company includes anyone owning, controlling, operating
or menagingveny electrical plant, except where electricity is generated on or
distributed by the producer through private property soiely for his own use or

use of his tenants and not for sale to others.100

The requirements of the Com-
mission depend on the type of development undertaken.

All developers of.a dam for the purpose of developing water power or the
creation or improvement ofla water besin or reservoir must file with the com~
mission copies of construction plans.and a statement giving tne location, height,
nature, and estlmated power to be developed by the proposed dam‘101 In the
event the dam is to be constructed solely for water storage and not for develop-
ment of a water power at its site, plans and statements must be’ filed showlng
the extent of the land to be flowed, the estimated number of cubic feet of water
that may be stored and the estimated effect upon the stream flow.102

The developer who is an.electrical‘compenw proposingvto erect a permanently
installed power generation facility of more than 1,000 kilowatts must file a
petition with the Commission.103 The petition is to be on a form prepared by
the Commission and shall céntain such information as the Commission shall
reasonably require.lo4 |

General Order No; 39 of the Maine Public Utilities Commission sets out the
information that is to be filed in the petition. .The Commission has administra- -

tively promulgated this order to require compliance with its contents only for

facilities of 30,000 kilowatts or more. The order contains a list of forty=-one

99 Me. Rev. Stat. tit 35 §15(13)(1965).
100 14., §15(¢5).

101 74., s11.
102 14., s11.

103 1d., §13- -A.
104 Id
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facts and details which generally relate to:

1.

2.

10.

11.

annual peak demand

actual energy generated and sold in the past and estimates for
the future

total peak energy generation in the past and estimates for the
future

estimated cost of construction

estimated income of facility

cost per kilowatt hour

life expectancy of facility

financing plans for the facility

alternatives to plant's size

the method by which power will be generated and what other types
were considered, and . 4 |

what other federal, state or local or other governmental bodies

require permits, licenses or authorizations.

The petition shall be set for a public hearing.105 In its order, the Com-

mission shall make specific findings with regard to the need for such facilities.

106

If the Commission finds that a need exists, it shall issue a certificate of

public‘convenience and necessity‘for the proposed facility{

107 The order of

the Commission is subject to all other provisions of law and the right of any

‘other agency to approve such facilities.

108

105 14.
106 T4,
107 14.
108 14
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2. Board of Environmental Protection:

The developer, in deterﬁining whether to secure approval from the Board,
must ascertain the jurisdiction of the Board. The Board, through the Site
Location of Development Act, regulates "developments' and "structures'.

The Board of Environmental Protection ma} exercise the police power to
control the location of developments substantially affecting the local environ-
ment in order to insure that the develépment will be located in a manner which
will have a minimal adverse impact on the natural environment of their surround-
ings.lo9 "Developments éubstantially affecting the local environment" are
defined as any state, municipal, quasi-municipal, educational, charitable, com-
mercial or industrial development which OCCUpiés a land or water area in excess

110

of 20 acres or which is a structure. A structure includes a building on a

single parcel constructed or erected with a fixéd location on or in the ground
which occupies a ground area in excess of 60,000 square feet.lll
It appears most certain that a dam would qualify as a development, but only
in the event the land or water area was in excess of 20 acres. Any dam qnder
that size would not need the approval of the Board, provided that the
the pumping station and appurtenant works do not‘cover a ground area in excess
of 60,000-square feet. Where tﬁat is the case, the dam would qualify as a structure'
and require the approval of tﬁe board. The statute; in defining "development"
requires a land or water area of 20 acres. It is not clear from that defini-

tion whether a combination of land and water area that equals 20 acres would

be a deveiopment, but it is likely it would.

109 Me. Rev. Stat. tit. 38 §481 (1965).
llg Id., §482.
Id., §482(6).
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D

A further jurisdictional issue must be determined before the Board’méy'be
asked to approve the development or structure. The developer must ha&e "titie;{
right or interest" in a proposed development site és'a necessary jurisdictionél
prerequisite to any decision of an agency.llz"ln order to establish such inter-
est the developer must demonstrate to the finder of fact that he has control
over the site and that the site can be developed as proposed within a reasonable
period of time.113 Sufficient control would include not only ownéfship in
fee but also some lesser interestincluding a contract or option to” purchase or
other contractual agreement 'to acquire a'right“to develop the lan&, which right
is enforceable by way of specific'perfdrmarice.ll4

Assuming the developer has met the requisite jurisdictionél requifemehts,
the Bqard's approval would be sequenced in ‘the fdllowing mannef:

(1) Any person';ntending to construct or operate a development must notify the
Board in writing of that intent before commencing construction or operation.ll5
This notice should contain the nature and location of the development. The
Board shall, within 30 days of receipt of such information, either approve the
proposed development upon such terms and conditions as are appropriate and
reasonable, or disapprove the proposed development setting forth the reasons
therefor or schedule a hearing.116
(2) Any person as to whose aevelopment‘the‘Board has issued an order without a

hearing may request a hearing within 30 days- after notice.117 > The réqueét must

set forth the findings and conclusions to which”the person objects, the basis

112 ya1sh v. Brewer, 315 A.2d 200 (Me., 1974).

iiz Opinion of the Attorney General, Aug. 9, 1974.
Id.

i}g Supra,note 109 §483. (Supp. 1973).
Supra, note 109 §483 (Supp. '1973).

117 Supra, note 109 §483 (Supp. 1973).
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of such objections and the nature of the relief requested. The Board will.
schgdule and hold a hearing limited to the matters set forth in the request.
(3) the Board'shall give notice of the date, time, and place of the hearing.118
At the hea:ing the Board shall determine whether the development will in fact
substantially affect the environment or pose a threat to the public's health,
safe;y or general welfare. In that regard, the Board shall approve a develop-. ..
ment proposal whenever the following conditions are met:
a. The developer has the financial capacity and technical ability to
meet state air and watef'pollution control standarcds.
.b. The developer has made adequate provision for traffic movement of
all types out of or into the development area.
c. The developer has made adequate provision.for fitting the develop-
ment harmoniously into the existing natural environment and that the
development will not adversely affect existing uses, scenic character,
or natural resources.
d. - The proposed development will be built on soil types which are
suitable to the nature of the undertaking, and
e, In thevcase 6f a permanently installeé power generating facility
of more than 1,000 kilowatts, the developer shall also have secured
approval of the Public Utilities Commission.l19
(4) Within 30 days after the board adjourns the hearing, it shall make findings. .
of fact and issue an order granting or denying permission to the developer to

: 120
construct or operate the development.

[

118 sypra, note 109 §484 (Supp. 1978). :

119 The approval required is that under Me. Rev. Stat. Tit 35 §l3-A (1965)
regarding the certificate of public convenience and necessity.

120 Supra, note 109 §484 (Supp. 1978).
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3. Land Use Regulation Commission.

gy

The developer proposing dévelopment in an unorganized or deorganized - -
township must also proceed through'the regulatory system of the Land Use Regu—
lation Commission. Any person who proposes to:

1. erect, change, convert, alter or eﬁlarge a structure

2. construct on any lot, or sell any lot, or

3. commeﬁce'any cbnstruction or operation of a development
must secure a permit from the commission.;;l N

A development is defined as any land use activity aireCted toward using

air, space, land, water, or other natural résources.l22

Land use activity is
not defined. Assuming it refers to any.usevof land, a dam in its use of the
banks would constitute a land use activity. The dam would then be a "develop-
ment'" as it is an activity directed toward using water for the development of
electricity.

Structures shall mean anything constructed'or erected with a fixed location
on or in the grognd, or attached to something having a fixed location on or in
the ground.123 A dam, utilizing the banks of a stream would have a fixed loca-
tion on the ground and hence qualify as a struétu:e.

A clear command for a permit arises from the regulations of the commission.
The Commission requires a permit for all public Qt»;ilicy structuresl?4 Public

utility structure is not defined, but given a.common sense reading a dam would

be included. Given the Public Utilitiésiéommission's definition of public

121 Me. Rev. Stat. tit 12 §685-B (Supp. 1978).
122 14., §682(7)(1965).

123 14., §682(4)(1965).

124 y1and Use Regulations, Ch. 7 §2 (1977).
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utility as any electrical company, a hydroelectric dam would be considered a

public utility sfructure, provided it‘was first considered a structure.

Assuming the developer must comply with the land use permit, the following

procedures apply:

(1) An application form for approval is provided by the commission; it shall

be completed and ‘signed by the appligaht and shall be accompanied by the fol-

lowing:

a.

a plan of the pfoposed'struéture_or”development showing the intended

use of the land, the proposed change,. and the details of the project,

.and
. ~ the fee prescribed by Commission .rules, such fee to be the greater

. .of $10'br 1/10 of 1% of the total construction costs.125

(2) In approving applications, the Commission may impose such reasonable terms

and conditions as deemed appropriate. No application shall be approved unless

the following conditions are met:

a.

adequafe technical and financial provision must be made for com-

plying with the requirements of state environmental laws, including

the Site Location Act;;g6

adequate provision must be made for loading, parking, and circula-

tion of land, air_ and watef~traf£ic;121 St

adequate provision must-be made for fitting the proposal harmoniously:

into the natural envirbnment;128

use of soll must meet standards of current soil Suitability-;129 and

the proposal is in conformance with the requirements'of the statﬁte.130

-

125
126
127

128

Supra, note 121 §685-B(2).
Supra, note 121 §685-B(4)(A).

Supra, note 121 §685-B(4) (B) (1974).
Supra, note 121 §685-B(4) (C).

129 sypra, note 121 §685~B(4) (D).
130 Supra, note 121 §685-B(4) (E).
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(3) Any person aggrievéd by a decision of the Commission may petition for a
hearing within 30 days of such decision.l3! The Commission shall reépond.to the
request within 30 days of receipt‘by notifying the petitioner in writing of

the date, time, and place set for the hearing or the denial of the request.

The Commission may determine on its own motion to hold a hearing with 45 days

of receiving the application. Within 45 days‘after the Commission adjourns any
hearing, it shall make findings of fact and issue an order granting or denying
approval to the applicant. |

(4) Any person aggrieved by final actions of the Commission has ﬁhe right of

appeaT.132‘\”‘

III. 'WRITTEN NOTICE STATUTES

Regardless of which agency will regulate the developer'sAproject, two
statutes require written notice of the developer's intent to construct a dam.
These statutes are concerned with the effect the dam will have on fishlife in
the watercourse. The agency may impose a reduirément of a fishladder to mini-
mize the impact 6f the dam on the ecosystem. This notice.may be given at any‘
time prior to construction. It is suggested that this notice be given after
some'progress has beén made in acquiring the permits of the ﬁfeceding sec—
tion, as the notice will go to one of two agencies depending upon geographical
location. The two agencles are the Department of Inland Fisheries and Wildlife
and the Department of Marine Resources. The former regulates dams in the inland
waters oé the state while the latter regulates dams in the state's tidewater
area. The following are the reqqirements and procedures imposed by these

departments.

131 Supra, note 121 §685-B(3).
132 gypra, note 121 §689.
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A. Department of Inland Fish and Wildlife.

The written notice is required of any developer seeking to build a dam

in any rivers, streams, or brooks of the state, and must be filed with the

133

Commissioner of Inland Fish and Game. The written notice should identify

the brook, river, or stream and indicate the location of the structure on a

134

good map. A fishway may be required by the Commissioner of any dam above

tidewater, the waters of Whlch are frequented by salmon, shad, alewives or
other migratory fish.135 The Commissioner may also hold a hearing as follows to

determine the need for a flahway in an exisring dam

(1) Whenever he shall be petitioned by two-hundred (200) citizens
of a municipality in which such dam is located;

(2) Whenever he shall be petitioned by a majority of the
county commissioners;

(3) Whenever he shall be directed by the Inland F%gg and Game
Legislative Committee that such a dam exists.

Fourteen (14) days written notice of the hearing shall be given to the
owners of the dam. ©Notice of hearing, time and place shall be published once
a week for two (2) suecessive weeks prior to the week of the hearing.137

After the hearing, the Cpmnissioner.by written order, may require the
owners of the dam to provide a suitable flshway. The Commissioner shail pre~
scribe the time during which the fishway shall be kept open.138

An aggrieved party may appeal to the Superior Court within fourteen (14)

days of any order of the Commissioner.139‘

133 Me. Rev. Stat. tit 12 §2203(1965).

134 Department of Inland Fish and Wildlife notice form.
135 Supra note 133 at §2201.

136 Supra, note 133 at §2201.

137 Supra, note 133 at §2201.

138 Supra, note 133 at §2201.

139 Supra, note 133 at §2201.




30

B. Department of Marine Resources.

The written notice of intent to Buiid a dam must be filed with the
Commissioner of the Department. It must contain plans for construction, the:
location and the time when the dam will be built.l!40 Thé Commissioner will
réeply to the developer within 30 days of the receipt of such'notice stating
whether or not he will require a fishway.l41 Jurisdiction of the Commissioner
in that matter extends to tidewaters which historically or presently are fre-
quenéed by aléwives, shad,'saimbn, sturgeon or‘any §ther andronotious fish
sxpecies.ll‘2 “

The Cdmmissibner also has a maintenénce function that allows him to examine
all dams to determine any need for improvement or repair of fishways. If he
détermines ﬁhat éhanges for improvemenf, repair or comstruction are necessary
in existing dams, he éhall prescribe by written order, in reasonable detail,
specific plans and description of the fishway he proposes and the conditions
of its use including how and where the fishway shall be constructed or changed
" and at whét time it shall be kept openam3

The owners of the dam shall be given an opportunity to carry out the
improvements or changes vrdered by the Coﬁmiséioh;r. If they fail or refuse,
the Commissioner may procéed to havé the fishway constructedﬂor changésacar;
ried out.l4”

The Commissioner shall hold a public hearing on the order for the proposed
fishway.145 A copy of the order and notice éhalllbe sent by registered mail

146

fourteen (14) days prior to the hearing to the owner of the dam. The order

140 Me. Rev. Stat. tit. 12 §3709(6)(1965).
141 14, '

142 g,
143 14., §3709(2).
144 14, , §3709(2).
12 4., §37093).
146 T4., §3709(3).
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and notice shall be published once a week for two (2) successive weeks prior
to the hearing. After the hearing the Commissioner may amend the order.

Certified copies of the written order shall be mailed to the owner of the

147

dam. The owner shall have thirty (30) days’?o reply to the order stating

that he will carry out the order within the time specified.148

IV. ALTERATION AND CONSTRUCTION IN WATER COURSE PERMITS

Before the developer may begin the actual preparation of the land parcel
and water bed f;r ﬁhe construction of the dam he must further navigate the
regulatory system to acquire what are commonly known as dredge and fill
permits and wetlaﬁds pgrmits. The developer’s nged for these permits will once
--again depend upon the geographical location of the dam and impact upon the tyfe
of Qaterbody.

Generally, the development located in nontidal waters will require a permit
from the Commissioner of Inland Fish and Wildlife while the development located
in tidal waters will fequire a permit from %he Board éflEnvironﬁental Protec-
tion. The former is known as a stream alteration permit and the latter as
a coastal wetlands permit._‘In.the event that the dam is located on a greét
pond the deﬁeloper must secure a pérmit to dredge and fill and construct from
the Board of Environmental Protection. A discussion of the requests and pro-

cedures of. each of these permits follows.

A. Stream Alteration Permit.

" The developer may not dredge or cause to be dredged, fill or cause

to be filled, or erect or cause to be erected any permanent structure above

147 14., §3709(3).
148 4., §3709(3).
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the head of tide in such a manner that any dredged spoil, fill or structure may
fall or be washed iﬁto the waters, without first obtaining a permit from the
Commissioner of Inland Fisheries and Wildlife.149 For the unorganized territory,
'the application should'be filed directly with the Land Use Regulation Commis-
sion.150
All developers need not‘seek this permit. The statute allows two cate-
gories of exemption. Where fhe developmeﬂémié a public works ﬁroject which
will not alter more than a total of three hundred feet in anf mile of ;hore a
permit is not required.151 In the eveul Llhe development is a private croseing
or dam project which does not alter more than a total of one hundred feet in
any mile of shore a permit is not required.ls2 The act requires that both
shores qf the waterway be combined in arriving at the total shore footage
altered.153 However, if there is erosion or other harmful effectﬁ, as described
in the act, as a result of the exempt alteration, these secondary effects
will be subject to the act.ls4
In seeking approval of theé projectﬁ the developer musit demonstrate to the
satisfaction of the Commissioner that the activity will not unreasonably:
1. interfere with existing recreational and navigational uses;
.2. cause soil erosion;
3. interfe:e with the natura% flow of any wafers;
4. harm any fish habitat or wildlife habitat;
5. lower the quality of any wate;s.155
The bepartment suggests_that an application form bé sent well in advance
of the proposed starting date of the project as processing may require thirty

days.156

ToMe. Rev. Stat. tit. 12 §2206(1965).
15lSt:ream Alteration Permit Application Eorm 1978.
152Sugra, note 149, §2212.

Supra, note 149, §2212.
154Sup_ra, note 149 §2212,
1 Stream Alteration Permit Application Form 1978.
~_7Supra. note 149 §2207.
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The déﬁartment will not consider an application where the applicant has not

demonstrated: | S S
1. that he has sufficient title, fight and intérest in’all of the
s
. propérty wﬁicﬁ is pfoposed fof alferation;157
2. that the alteration will not violate any local zoning ordinances;
3. and that the applicant has the technical and fimamcial capacity to
complete the alteration satisféctorily in accordance with any
‘conditions specified in the permit.158

In the event an épplicatidn‘for é‘berﬁit is denied or granted on terms
objectionable to the developer, an appeal may be taken. Thirty days from the
receipt of the nétice of decision the appliéant may file a notice of appeal with
the Commissioner.159 The applicant will then<be gi?en a hearing with}n thirty
(30) days of receipt of the notice of appeal. Any person aggrieved by the finai
order or decision of tﬁe Commissioner may appeal to the Superior Court.

The above discussion concerns the process that is required by the statuﬁe.
In at least one instance the enactment of this statute has an interesting side
effect.

The Stream Alteration Act and the Mili.DaﬁiAct appear to be iﬁ conflict.
Both Acts allow the construction of a dam in waters where the tide does not
flow. The Mill Act labels such waters non-navigable, while the Stream Altera-
tion Act refers to waters above the ﬁéadléf fﬁe ﬁide: .Under the ﬁill Act,' |

0

any person may construct and maintain a dam. It contains no reference to any
environmeéntal restrictions. The Stream Alteration Act states that if one were to

construct a dam he must do so in such a manner that the dredge, fill or the structure

157 See the discussion in Part II(B)(2) of this paper.
15 Department Regulations for Processing Applications, §1.5b.
159 supra, note 149 §2208.
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may not fall or be washed into the water course. If a dam is constructed in
such a manner a permiﬁ Vill be required. quhere does the Act aefine what "in
such a manner" may mean.

If the éhrase covers the construction phase of any project, then the Mill
Acts erection of dams provision is limited by the need to obtain the Stream
Alteration Permit. If the phrase covers.only situations whe;e the event may
happen, as the languagg suggeéts, then the Mill Act is not affectgd except wherg
the event is determined to be one that may happen. The difficulty is that of
determining when an event may occur. |

The regulations promulgated under the statute resolve the matter, but do
so by ignoring the problem. It states in part that 'the purpose and effect of
the Stream Alteration Act...is reasonably evident from the language...of the
statute. Under the Act any dredging, filling or the erection of a permanent
structure cannot be conducted without first obtaining a permit.";60 This result
requires a permit for dam construction under the Mill Act. In reaching this
result the regulétions may have exceeded the authority of the statute. Court
action may be required to resolve that question.

It is significant to the developer that, by interpretation of the depart-
ment, he will be required to obtain a pérﬁit for any dam construction in non-
tidal waters. The burden the developer must meet is a showing that his project
will not unreasonably effect-navigation, soil erosion, the natural flow of the
water, wildlife habitats, aqd water quality. A dam will have some impact in all
of these areas. Future dam construction will depend upon a determination of

what is a reasonable impact in these areas.

16oDepartment Regulations fpr Procéssing Applications, §1.5b.



35

B. Coastal Wetlands Permit.

The Board of Environmental Protection maintains two regulatory
systems that the developer in the .coastal wetlands terrain should consider. One
system regulates development b} fequiring a.pefmit, while the other system
requires that the developer comply with conditions promulgated by the Board
for land use in a coastal ﬁefléﬁd."The koaétal wetlands developer muéf comply
with both systems. |

The coastal wetlands permit is required for.any dredging, draining; filling
or erection of a permanent.étructure in,  on or over any coastal wetlands.161
A coastal weflahd is tidél:or subtidal’iénds and any swamp, marsh, bog, beacﬁ;
flat or other contiguous lowland subject to tidal action.162 The standard the
déveloper must meet to acquire the permit‘is a showing that the project will
not unréasonably interfere with theAénvirbnmeht.l63 Specifically, the project
must not unreasbnably interfefé Qith existing recreational and navigational
uses, with the.natural flow of water, witﬁ ﬁhé quality of water, nor harm fish-
life or wiidlifé, nor cause unieasonable soil erosion. The Board must issue or
deny the permit setting forfh the reasons for so doing, within thirty (30) days
of receipt of the épplication or thirty (30) days affer the adjournment of any
requested héaring.l64

The second system alldws the Board to adopt orders regulating dredging, filling,

165 At least twenty one (21) days prior

or otherwise altering a coastal wetland.
. . . . . - 166
to adoption of an order a public hearing and notice are required. Upon

adoption of the order it is recorded by the Board in the registry of deeds for

161 yo. Rev. Stat. tit. 38 §471 (Supp. 1978).
162 14., §472.

163 14., s474.

164 14., §474.

165 Me. Rev. Stat., tit. 12 §4754 (1965).
166 14., §4755.
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the county where the wetlands are located.

Thé developér, shéuld he have a recorded interest in any wetlands affected
by such an.order, may within ninety (90) days after notice, appeal to the queripr
Court.167 The purpose of the appeal is to determine whether the ord;r SO re-
stricts the use of‘the property as to deprive the owner of its reasonable use
or constitutes the equivalent of a taking without-compensation.168 If the court
so finds, it will enter a decree that the order does not apply. In that event”
the Board may negotiate for the purchase of the land or may take-by eminent
domain if it determines that an emergency situation exists which would cause ©
an immediate threat to public safety, health and welfare.169

This bifurcated regulatory system exists as a result of the-ability of the
permitting system to so regulate land by permit denial as to constitute a
taking by eminent domain. The orders system by including a provision for court
appeal and non-application of the order seeks to remedy what otherwise would be
an unconstitutional taking. |

In'a recent éase the Maine Supreme Judicial Court addressed this'situation.l70
A landowner had been denied a permit to fill his coastal wetlands. The landowner
claimed that the de;ial of the permit so restricted the use of his land that’ it
amounted to a taking without compensation and hence was unconsitutional. ‘The
Court held that the permit denial left the landowner with commercially valueless
land and hence was a taking for which just compensation must be paid.

The impact of this case for the developer as landowner is that, should the

order render his land commercially valueless the Court will not enforce it. A

burden is then placed on the state to purchase the land or take it by eminent

12714., §4757 (Supp. 1978).

gId.,-§4757 (Supp. 1978).
16 Id §4757 (Su 1978)
170220 PP. .

State v. Johnson, 265 A.2d 711 (Mr. 1970).
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domain. As both situations require expenditure of capital by the state it is
questidnable how often the state would proceed after a court decree of non-

;pplicétion of the order.

C. Great Ponds Permit.

The deQeloper contemplating a project on any body of water defined as
a great pond must obtain a pe?mit from the Board of Environmental Protectiom.
A great pond as defined by the statute is much broader than the common law
definition.l7l A great pond is any inland.body of water which in its natural
state has a surface area in excess of ten acres and any body of water arti-
ficially'formed which has a surface area in excess of thirty acres, the shore
of which is owned by two or more persons.172
A permit 1is required for the following activities:
... 1. dredging or removing material from below the high water level
in a great pond ;
2. constructing or repairing any permanent structure; or,
- 3. depositing any dredged spoil or £111 in a great pond.173
The Board shall grant a permit upon proper application and upon such terms
as it deems necessary when it finds that the proposed activity will not un-
reasonably:
1. interfere with existing aesthetic, recreational, navigational

or scenic uses;

2. harm the natural environs of the great pond;

171 See discussion in Part I(B)(2) for the common law of great ponds.
{;% Me. Rev.. Stat., tit. 38 §392 (Supp. 1978). :
Id., §391.
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3. cause soil erosion;
4. harm any aquatic or wildlife habitat;
5. 1lower the quality of wétef;
6. interfere with the naturalvflow.l74x

While the act does not specificélly refer to "&amsﬁ, the definitioo'of oefQH'
manent structure clearly ircludes them in the act. A pefmanent stfuctufe is
any structure...which is fixed in the water_for a oeriod'ekceeding‘seven months‘A

each year.175

V. CONTINUING OBLIGATTONS

The developer, as owner of a completed and operating hydroelectric plant
now enters a phase of regulation that will continue for.as long as the dam
exists. This section will discuss ghe life-span regulations of sale of power, .

inspections, and liability for breach. It is important for the owner of the

dam to comply with these requirements as the penalties for non=compliance may be .

financially severe enough to call an end to the enterprise.

A. Public Utilities Commission.

The pricc for wﬁiuh'thp'nunér ot thc dam may sell his h?droeiéctric
power will be regulated by the Public Utilities Commission.l76 The statute
requires the dam owner to be a corpofaﬁion organized under titié l3-A'for the
purpose of generating electricity. A corporation muét'produce at leas; 1,000

kilowatts to be a.tiﬁle 13-A corporation. By inference, corporations under

174 14., §393.
172 Id., §392. : A
1978 Me. Acts, ch. 633, enacting Me. Rev. Stat., tit. 35 §2314.
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1,000 kilowatts would not be subjéct to rate regulation by the Commission.
Presumably, they could set their own rate.

In the event the developer is a title 13-A corporation he may sell his
electricity to any public utility corporation or cooperative.177 The rate he
will be paid by the public utility must be just and reasonable.178 In the event
of a rate dispute, the Commission may determing the rate and any other conditions

that will safeguard the rights and interests of both the generating corporation
and the public utility.179 "Other conditions" is not defined in the statute.
Hoﬁever, a letter from the Maine Energy Office states that "other conditions" in-

clude the possibility of making utilities 'wheel" electrical enefgy.lso

B. Inspections.

The developer must contend with inspections of his dam by two different
agencies., Ihspectiéns authorized under .the Mill Act will be madé by an inspector
of dams appointed by the Commissioner of Agriculture.181 Investigation and
inspection by the Bureau of Civil Defense is permitted as deemed nécessary.182
In addition the Bureau has emergency regulatory powers. Both ageﬂcies can im-
pose severe restraints, financial and otherwise upbn the dam owner who runs
afoul of the following requirements.

A Mill Act inspection will commence upon the petition of ten resident tax-
payers of any town or several towns, the selectmen or the assessors of any
town.183 This petition directs the inspector of dams to inspect any dam or
reservoir except those licensed and'inspegted by any agency of the federal

184
government.

177Id.
%14
179
180Id.
Letter from Gerald Dawbin, Economist, Maine Energy Office to Jim Burms,

New Hampshire Governor's Council on Energy, March 27, 1978.

ig%1978 Me. Acts, ch. 684, enacting Me. Rev. Stat. tit. 38 §811.
183Me. Rev. Stat. tit. 37-A §184 (Supp. 1978).
184Sugra, note 181.

Cimmra nnta 181
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The inspector‘of dams, following pgrsonal e#aminat;on of the dam or reservoir
and after hearing the testimony of witnesses, sﬁéll report to thé Commissioner
of Agriculture his findings and his opinion of;the saféty and sufficiency of
the dam or reservoir.185

If after such personal inspection, the inspector reports that the dam
or feservoir is unsafe or dangerous to the liyfﬁ'or proﬁerty of persons residing,
carrying on business or employed near or below the dam, the owner shall im-
mediately make such alterations, repairs and additions to the dam as the in-
spector recommends.186 |

Severe penalties may'folléw in the event the owner is in def;ult of the
inspector's recommendations. The inspector may make an applica;ionnto the
superior court seeking to enjoin the use of the dam.i87‘ The inspector may
also order ﬁhat the impoundment area be drainéd in sdch a manner as he directs.188

In cases where the dam is judged by the inépectér of dags to be unsafe
or insufficient, the Commissioner of Agriculture shall collect from the owner
of the dam the totéi expenses incurred by the State fér the inspection.189
The inspection scheme formulated by the Buréau of Civil Defense may have

equally as great an impact on the dam owner. Occurance of inspections and

investigations are not tied to the happening of any event. They occur when

190 191

deemed necessary. In the event of a violation an injunction may be sought.
The statute does not delineate any triggering mechanism for an inspection or
what constitutes a violation. Other provisions of the act may help to clarify

the matter.

185 Supra, note 181.

186 Me. Rev. Stat. tit. 38 §812 (1965).
187 14.

188 14.

189 14., §813.
190 Supra, note 182 §184(3).
191 Supra, note 182 §184(4).
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The remainder of the act pertains to emergency regulation by.the Bureau.
An emergency is any situatioﬁ deeﬁed by the Bureau to present a potential,
but real aﬁd imminent dangef to life or property due to flooding.192 Thus
it may be argued that 1nspecéioné will be neééssary only to check for flood
control capability and that the scope oé the inspection is,limitedvto that
need. A violation would be limited to a violation of a measure needed for flood
control.
In the event thét an>eméfgehcy situation exists the Bureau is given ex-
tensive powers. These bowers éré remgdial measures that inciude:
a. full charge and control of aﬁy dam;
b. lower the watef level;
c. drain the reservoir;
d. other actions necessary to safeguard life and property including
breaching or removing the dam.193
The developer may not seek redress againét the Bureau for any of these ac-
tions. These provisions appear to cover the "Act of God" situation with which
the developer must live. In the event the developer's project is one licensed
by the Federal Energy Regulatory Commission or cértified by the Public

Utilities Commission, it will be exempt from the jurisdiction of the Burea'u.194

C. Liability for Breach.

The developer's relationship to the downstream riparian is not limited
to passing on the natural flow of the stream.. While the developer may flow
the upstream lands by utilizing the Mill Dam Act, he may not flow downstream

lands without incurring liability under tort law.

192 Supra, note 182, §181.
193 Supra, note 182, §184.
194 Supra, note 182, §184.
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If water is accumulated in a dam, the dam operator must at least exercise
ordinary care in letting it again pass into its ordinary and accustomed
195 . ' ’ .
channels. If the accumulated water is not let out with ordinary care, the
. . . 19
operator will bs liable at common law for negligence.

‘Whether the operator has breached this duty of ordinary care by an

unreasonable exercise of his rights under all the circumstances of the case, is
: X . . 197
a question of fact for the determination of a jury. .

The above principles were applied in situations where the operator had let
down water in such a quantity as to overflnw the dowmstream lande. In neither
case did this flooding result from a breach of the dam itself. However, the
result of breach or of excessive letting-down of water is the same; that of a

flooding. Thus it may be inferred that a court would utilize the same theory

in. the event of a dam breach.

D. Negleéted Dam Statute.

The Neglected Dam Statute presents a dam owner with
three possible requirements. A developer of a hydroelectric dam generally-will
have to comply with only the first and second requireménts. The cost of this com-
pliance is slight however, as it involves only registration and notice provi-
sions. The third requirement coﬁcerns the regulation of impounded waterlevels.
Hydroélectric dams are exempt from this requirement.
Application_of the Act.requires that the dam be within thestatutgrydefinitions.

The three requirements mentioned above flow from inclusion under the act as a "dam".

195Frye v. Moor, 53 Me. 583 (1886).
196

Id.
1975 arker v. French, 102 Me. 407, 67 A. 308 (1907).
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flow from'inclusion under tbe act as a "dam".

"Dam" means any artificial barrier of any kind whatsoever which impounds
or diverté water, and which:

Is two (2) feet or mdre in height in the natural bed of
the stream or watercourse in which it is constructed measured
at the downstream toe of the barrier, or from the lowest
elevation from the outside limit of the barrier, if it is
not across a stream, channel or watercourse, to the maximum
capable water stiggge elevation, or is located at the outlet
of a great pond.

The first redﬁirement, applicable to all developers, except state and
federal governments, is annﬁal registration of the dam with the So6il and Water
Conservation Commission.199 Such registration must be made on or before the
first day of January of each calendar year on a form provided by the Commissioner.zoo
The registration requifes an annual fee of ten dollars.?0! The penalty for non-
registration is a declaration of the dam as abandoned.zoz

A second requirement, of written notice, applies to all dams. The owner of
any dam shall provide written notice to the commission ninety (90) days prior
to:

(1) Transfer of ownership;

(2) Breach or destroy a dam. Any act by him or at his direction to
breach or destroy a dam, in whole or in part; or

(3) Alteration or discontinuation. The alteration or discontinuation

of any useful or beneficial purpose for which such dam has

theretofore been maintainéd.203

198 Me. Rev. Stat., tit. 12 §301 (Supp. 1978).

199 14, §303.
200 $7° 5

ZOI-TET

202 73, See the discussion in Part I(A)(1) of this paper for the conse

quen§8§ ;g.abandonment. :
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The third requirement is that of establishing a normal water level for a
body of water impoumded by a dam. Exempted_from this requirement are dams
operated or maintained for the beneficial use of the owner or operator or
other downstream 1ittoral proprietor.204 Beneficial users shall include but
not_bellimiteq to the generation of hydroelectric power, the maintenance of
public or private water supplies, the maintenance of commercial transportation; .
the dilution of waste-water or sewage discharges or any other similar use econ-
omically beneficial to the owner or operator or other downstream littoral
pxuprletor.zos

A further exemption from this requirement is given where the dam owner is also
the sole liptoral owner on the impounded body of water and the impmunded body
of water is not a great pond as defined by statute.2°6

A hydroelectric developer, feeling comfortable with his exemption, shoul&
not ignbre the possibility 6f this requirement being. applied to his dam. The
policy of the Act appears to be applicable to all dams and the Act has been

the subject of criticism.207

The policy statement includes the maintenance of
water levels to provide navigation.on such body} of water in the customary fashion,
to maintain customary habitat for fish and wildlife, to prevent the éxposnre of |
unsighﬁly shorelines and to provide for access to the water in the customary
fashion, to prevent erosi9n of shqrelines from severely fluctuating lake levels,
and to provide and maintain other rights to which such littoral proprietors and

the public have through the passage of time become entitled.208

.s §304. '
—t
206_£Q., §305. See Parts I(B)(2) and V(C) for law concerning great ponds.
: See Waite, 19th Century Dams and 20th Century Probhlems, 28 Me. L. Rev.
419 56%77).
Supra, note 198.
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One critic has suggested that the failure to apply the water level require-
ment to all dams results in an arbitrary classification of dams.209 It is sug-
gested by that author that the application of the maintenance and operation
features should be expanded .to include all dams and the evidence gathered at
the water level hearings shduld be expanded to include the water levels and mode
of operation necessary to accomplish the beneficial purpose, if any, of the
owner.210 The Commission would then consider the mode of operation as one of
the circumstances pertinent to framing its water level order.

The developer of a hydro facility seeking to avoid this. additienal regula-
tory phase, should argue that his exemption does not create an arbitrary classi-
fication. The legislature sought to fegulate the fluctuating water levels
caused by dams for the permissible purposes enunciated in the poliéy of the Act.
Failure to include . hydroelectric dams in that leglélation could be the result
of a determination that they are distinct from other types of dams.

The nature of operation of hydroelectric dams requires fluctuating water
levels. Such dams are already the subject of regulation by other statutes and
agencies of the state. Purpose statements in the Act need not be read so
broadly. The Act is concerned with water level maintenance of dams no longer in
use. These dams present the greatest hazard in terms of "wash-outs" as their
lack of use usually resulfs in a lack of maintenance. Dams categorized as
beneficial use dams under the Act are exempt from these requirements as the
harm'enviéioned is much less from an operating dam.

As Ehe statute is of recent origin, no litigation has occurred to support

either determination. The following represents the process the dam developer

209

210 Supra, note 207.

Supra, note 207 at p. 433.
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_would incur should he be subject to the act.

The Commission, upon its own motion or upon the receipt of petitions from |
ten per cent of the littoral proprietors on any body of water impounded by a
dam shall conduct a public hearing for the purpose of establishing a normal
water level for such body of water.

The Commission shall provide public no;ige of its intent to hold such hearing
by providing written notice to the owner, if kﬁown, of an& dam on such‘body of
water and to any petitioner who has petitioned for a hearing with respect to
such body of water. Wricten notice shall bo made by registered mail and shall
identify the time and place of the hearing and the purpose for which it shall
be conducted. Notice shall be provided to the owners aind petitioners at least
sixty (60) days prior to such hearing. The Commission shall give notice of its
intent to hold such hearing by filing written notice in the municipal office
of any municipality in which such body of water may be located and by publida—
tion at least five (5) times in a newspaper of general circulation within the
county or counties in which the body of water is locafed, the date of first
publication to be not less than sixty (60) days and the date of the last pub-
lication to be not less than fifteen (15) days prior to such hearing.211

At the hearing, the Commission shall hear testimony for the purpose of
establishing a normal water level for such body of water, including but not

limited to:

(a) The water level necessary to maintain traditional navigation
and boating;

(b) A water level necessary for the maintenance of fish and wild-
life habitat;

211 Supra, note 198 at §304.
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(c) The water level necessary for the prevention of exposing
unsightly shores;

"(d) The water level necessary to prevent the erosion of shorelines;

(e) The water level necessary to provide customary access to the
water by littoral proprietors and the public;

(f) The water level necessary to accomodate precipitation and runoff
of waters;

(g) The water level necessary to prevent creation of a hazardous
condition to littoral proprietors and the public; and

(h) The historical fluctuationé'in water levels and the affect of
such fluctuations on littoral proprietors and the uccs of
sucli body of water.212
Based on the evidence solicited at the hearing the Commission shall, within
sixty (60) dayg aftér adjournment, make written findings and iésue an order
to the owner of any dam thereon estabiishing a normal water level for the body
of water impounded by such dam. fhe Commission shall cause a copy of such order
to be delivered fo the dam owner and each petitioner, if any, and shall cause
the eame to be filed in the appropriafe registry of deeds.213
After.issuahce of an order establishingva normal water level for any body
of water, no 6wner of a dam thereon, shall operate or maintain such dam in any
manner that will cause such level of water to be higher or lower than that

permitted by the order of the Commission.214

VII. FINANCTAL CONSIDERATIONS

A. Tax Structure. K

The state of Maiﬁe does not directly tax public utility and dam

215
property. In fact, the state's Uniform Property Tax was repealed in 1977.216

%}ZSu ra, note 198 at §304.

214SuEra, note 198 at §304.
21 Supra, note 198 at §305(1).
"Appraisal of Electric Utility Property"; Board of Taxation, Property Tax
Division position paper. ‘ . '
."""Me. Rev. Stat. tit. 36 §451(2) (1978).

~
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Property tax collection is now carried out at the local level by local assessors.

The state does require, however, that local governments assess and collect a tax
218 .

for the support of local education. The State Tax Assessor determines the
A . X . 219

amount to be assessed on each municipality and unorganized territory. In

determining such amount, the state values public utility property at historical

or original cost less depreciation, plus an allowance for construction work in

22 s L
progress, 0 Should the utility be non-operating property, the valuation method
used by the state is replacement cost less depreciation or current market

value as reflected in actual market activity. A hydroelectric dam sitec io
valued by looking at current factors influencing the economic value of the

land and appurtenant water rights and adjusting such figure with an allowance

R : . 222
for transmission expenses in remote locations.

217

The method described above lays out the-system used by the state to determine

the total tax each town is required to collect for educational purposes. Towns,
then, must assess and collect the amount determined as above, and use those
223 .
monies for support of local schools. However, in carrying out their assess-
ments, towns are not bound to use the same valuation methods used by the state,
224 . '
as set out above. 4

Although there are no statutory provisions limiting a town's choice of

valuation methods, there is extensive caselaw relative to this discussion.

217Me. Rev. Stat. tit. 36 §251, 252 (1978).
218Board of Taxation position paper, sugra,Jat,n.ZlS.
219, Rev. Stat. tit. 36 §451(3) (1978).
220Board of Taxation position paper, supra, at n.215.
221
Id.
22229.
223£i.
224

1d.
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1. Methods of Valuation.

The Main State Constitution requires that "all taxes upon real and per-

sonal estate ... shall be apportioned and assessed equally according to the

2
just value thereof."2 3 Real estate, for tax purposes, is defined as "all

lands in the state and all buildings ... and other things affixed ... together
with the water power, shore privileges and rights ... and lines of electric

1226

light and power companies ... Personal property is defined as all tan-

gible goods and chattel and includes personal property employed in the trade
and manufacturing inventories of réw materials.221

The capability of a site to produce water power is one factor increasing
the value of land and thus the tax paid upon such land.228 Thus, water power
is not a distinect subject of taxation, but is taxable only in connection with
and as incident to the mill which it operates.229 The Supreme Judicial Court
has found that the determining factor in valuing land with a potential dam
site is that the land is made more valuable by the stream and the fall upon
it.230 The key factor involves the Vvalue of land as increased "by the fact
that its topography is such that a dam may Be maintained across a stream upon

it and water power thereby created."231

The Court has found that although
the power is developed is nonetheless increased in value by the capability of
the stream to produce such power.232 Thus, assessors may consider capability

to produce water power in determining tax assessments even though the dam site

225
226
227
228

Me. CONST. art. IX §8.
Me. Rev. Stat. tit. 36 §551 (1978).
Me. Rev. Stat. tit. 36 §§502, 601 (1978).

Union Water Power Co. v. Auburn, 90 Me. 60 (1897). .
229Central Main Power Co. v. Town of Turner, 128 Me. 486, 148 At. 799 (1930).
23014, at p. 489.

231Penobscott Chemical Fibre Co. v. Town of Bradley, 99 Me. 263.
232

Shawmut Manufacturing Co. v. Town of Benton, 123 Me. 121 (1923).
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is undeveloped, unused, or submerged by its owner's operation of a downstream
dam.233 The Court based its holdings on the principle that land is to be
assessed at its greatest value regardless of present use.234 Water power pro-
duction of the capability of such production increases land use potential and
thus value. Therefore dam developers must consider high tax rate possibilities.

Although Maine case law does not pfovide an example of methods of valua-
tion of hydro dams, there are many cases on_methods of tax valuations of
public upilities. Since hydro dams produce electricity as do other public
utilities, an analogy may be drawn.

/
Just value, as required by the Maine Constitution, has been interpreted

~as true or real or ﬁa?ket value.235 The courts have found it inequitable to
hold local assessors to a rigid formula since public utility property is

adapted to a single use and its value depen&s on the continuance of that use.236
The courts have therefore held that the market value of single purpose pro-
perty "must be determined by consideration of all:factors calculated to
influence an assumed buyef and seller in reaching a fair price in a free
market."237 Thus, assessors may consider: 1) the price the property will.
bring in the market; 2) the purchase price if not sold under stress; 3) repro-
duction cost with an allowance for depreciation; 4) original construction cost

R 238 .
less depreciation; and, 5) capacity to earn money. No.one factor is con-

trolling and each may be considered in estimating value for tax purposes.

233Central Maine Power Co. v. Town of Turner, supra at p. 492-493.
234 ' :

Id.
235Kittery Electric Light Co. v. Assessors of Town of Kittery, (Me.) 219
A.2d 728 (1966).

23614., at pp. 736, 737.

237Id., See also Maine Consolidated Power Co. v. Inhabitants of Town of

Farmington, (Me.) 219 A.2d 748 (1966).
238 '
1d.

2391d.
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The courts show great deference to the judgment of the assessors.

A complainant against the tax must show an overvaluation resulting in an in-

. . . e o as , L . 241 .

justice which amounts to an in invidious discrimination. Such showing

requires grossly oppressive action which willfully transgresses or disregards
242

the law.

In terms of the small dam devélope:,Athe tax structure and methods of
valuation as presented above, essentially amount to uncertainty, and thus
increased investment costs. Case law gives vast discretion to assessors in
determining the tax value. Five methods are listed, but this list is by no
means conclusive. Developers, then, may face varying taxes depending on the.
town in which the dam site is located. Overcoming the presumption of reason-

ableness favoring the assessors is next to impossible according to the courts'

requirements as set out above.

2. Tax Exemptions.

There are two major tax exemption areas th@t may affect LHH dam develop-
ment.

First, municipal corporations constructing dams are exempt from taxation

o o . . 24 _
within the municipality's corporate limits. 3 However, should the dam struc-
ture and lands extend into another municipality's corporate limit, that other
244

town may tax the dam and water power rights.

Second, water pollution and air pollution control facilities are exempt

. 245 ) .
from real property taxation. However, such structures must be in operation

primarily for the purpose of reducing, controlling or eliminating water or air

240Kittery Electric Light Co. v. Assessors of Town of Kittery, supra, at 739.
241
1d.
24%29.
243e. Rev. Stat. tit. 36 §651(1)(D,E)(1978).
244

.,.City of Bangor v. City of Brewer, 142 Me. 6, 45 A2d 434 (1946).
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. . . 246 . . ,
pollution caused by industrial wastes. It is unlikely that LHH dams will
qulaify as air or water pollution cnntrol facilities since they are not pro-
marily used for the purpose of eliminating wastes. There are no other rele-
vant tax exemptions for dams. Thus, unless a dam developer is a municipal.

corporation, there are no tax exemptions in Maine.

3. Miscellaneous Tuaxes.

Only one other tax was relevant to public utility and LHH property in

. . 247
Maine. However, that tax, a corporate franchise tax, has been repealed.

B. Loan Program.

The State Development Office (hereinafter SDO) is responsible for
the creation of job opportunities by encouraging and assisting tle’ expansion
and improvement of new and existing.economic activities within the state.
Having assumed the powers- of thetformer Department of Commerce and Industry, the
SDO generally is a promotional agency which implements programé to attract new
industries and helps existing businesses find a market for their products.
The Director does have the power to employ outside technical consultants to
assist industry in feasibility studies.248

SDO does not give financial assistance but does get involved in'site
location assistance and does make various information conéacts. Such assis-
tance would not be afforded to small damsAfor the generation of electricity.
It is important to note that the enabling legislation would not baf technical

assistance from SDO but the creation of job opportunities must be involved.249

246

Id.
247 )
Me. Rev. Stat. tit. 36 §2401 (1978).
i
248Me. Rev. Stat. tit. 5 §§7001, 7002 (Supp. 1978-79).
249 '

Telephone interview with Mr. Tom Heel, SDO, December 22, 1978.
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The Maine Guarantee Authority (hereinafter MGA) works closely with the
SDO. MGA was created to provide financial aid and technical assistance to
expanding industrial, manufacturing, fishing, agricultural and rec?eational
enterprises. Financial'assistance is available in the form of revenue obli-
gation securities and mortgage insurance. MGA also provides finangial aid to
municipalities for construction of modern industrial buildings in planned in-
dustrial parks;zso Typically the MGA will assist a job produciﬁg, manufac-
turing industry. They have never financed a facility which produces elec-
tricity. Such a project would be outside the scope of MGA's enabling legis-
lation. MGA does work closely with various state departments, but any
project which unld come to MGA for assistance from another department would
be subject to the statutory provisions of both.251

Another state department which provides assistance to industry is the
Office of Energy Resources (hereinaf;er OER). OER primarily formulates state
energy policy gnd provides vaious energy information to public and private
groups. But an additional purpose for OER is to encourage the developﬁent of
new sources of energy.zsz.

Such encouragement occurs several ways. OER may provide planning and
technical assisténce. sponsor research and direct and find experimental
projects in conjunction with private industry. OER may direétly assist
electric power generating plants by providing conservation ideas and com-
piling a list of statutes pertaining to energy. The Maine Legislature has
created the Maine Energy Resources Development Fund andlthe State Energy

Resources Advisory Board to accomplish the OER objectives listed above.253

23040, Rev. Stat. tit. 10 §§671-879 (Supp. 1978-79).
251Telephone interview with Mr. Phil Clifford, MGA, December 27, 1978.

252Me. Rev. Stat. tit. 5 §§5001-5004 (Supp. 1978-79).

25314., §§5006-5009.
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For direct financial assistancé, a developer would have to go from fhe
OER to the MGA. MGA has never worked with OER. Such a relationship is not
incompatable by statute, but must appease MGA's employment and manufacturing
concerns.254
VII. SUMMARY

The purpose of this paper has been to guide the developer through the de
facto regulatory system for small dam construction and Qperation as it exists
in Maine. It is not an easy system to ﬁaster, due in part to its hybrid nature.
Legal ambiguity permeates the system in the form of uncertain wording in
statutes, questions of effect of onme statute upon another, and uncertainty of
legal outcome where a determination is to be made on a "reasonable" basis.
The decentralized nature of the regulatory system is an additional burden
for the prospective developer. Regulation of environmentél concerns in Maine
in some instances is divided among as many as six agencies. Dam operation
and construction may require as many as four permits from four different
agencies. The result of this i1s a system that may be time inefficient and
financially costly for both the state and the developer.

It ie suggeested that a poosoiblc one-3top procedure be developed within
the Board of Enviromnmental Protection. The Board could act as a sole per-
mitting authority for all enviromnmental and land use matters. - In this
proposed system the other agencies having environmental concerns would sign
off on each application. The Public Uﬁilities Commission would still certify

a plant where applicable.

5
'54Telephone interview with Mr. Phil Clifford, MGA, December 27, 1978:
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