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INTRODUCTION --. - -- 

Thi s  memorandum d e s c r i b e s  i n  d e t a i l  t h e  l e g a l  and i n s t i t u t i o n a l  o b s t a c l e s  

t o  t he  development of s m a l l  s c a l e  h y d r o e l e c t r i c  energy a t  t h e  s t a t e  l e v e l .  It 

i's designed t o  a i d  t h e  deve loper  i n  t h e  de t e rmina t ion  of which pe rmi t s ,  l i c e n s e s  

and laws of t h e  s t a t e  must be  secured  o r  complied w i th  f o r  t h e  development of 

a  p r o j e c t .  However, t h e  deve loper  should be  aware t h a t  t h e  s t a t e  r e g u l a t o r y  

system does  n o t  comprise  t h e  u n i v e r s e  of h y d r o e l e c t r i c  . regula . t ion .  The f e d e r a l  

government a l s o  e x e r c i s e s  e x t e n s i v e  r e g u l a t o r y  a u t h o r i t y  i n  t h e  a r e a .  

T h i s  d u a l  r e g u l a t o r y  system i s  a  f u n c t i o n  of t h e  f e d e r a l i s t  n a t u r e  of our  

government. Fede ra l i sm  pe rmi t s  bo th  t h e  f e d e r a l  government and t h e  s t a t e  

government . to  r e g u l a t e  and l i c e n s e  c e r t a i n  a s p e c t s  of a  deve lope r ' s  p r o j e c t .  

P r i n c i p l e s  of f e d e r a l i s m  o f t e n  suppor t  a  f i n d i n g  t h a t  t h e  f e d e r a l  r e g u l a t i o n  

i n  q u e s t i o n  w i l l  b e  s u p e r i o r  t o  comparable s t a t e  ' r egu la t i on .  T h i s  s u p e r i o r i t y  

of . f e d e r a l  law can d i v e s t  t h e  s t a t e  of any r egu la to ry  a u t h o r i t y  i n  a  g iven  a r e a .  

T y p i c a l l y ,  t h e  deve lope r ,  w i t h  t h i s  g e n e r a l  p r i n c i p l e  i n  mind, i s  compelled t o  

wonder why he must be  concerned w i t h  t h e  s t a t e  system a t  a l l .  The fo l lowing  

d i s c u s s i o n  w i l l  examine t h e  a r e a  of f e d e r a l - s t a t e  r e l a t i o n s h i p s  w i t h  t h e  aim 

of c r e a t i n g  a  more o r d e r l y  unders tanding  of t h e  v a g a r i e s  of t h e  system. 

Thus, t h e  remainder  of t h i s  i n t r o d u c t o r y  s e c t i o n  w i l l  examine t h e  d u a l  

r e g u l a t o r y  system from t h e  s t a n d p o i n t  of t h e  a p p r o p r i a t e  l e g a l  d o c t r i n e ,  t h e  

law of pre-emption, a p p l i c a t i o n  of t h e  law t o  t h e  ca se  of h y d r o e l e c t r i c  deve l -  

opment and w i l l  conc lude  w i t h  an  i n q u i r y  i n t o  t h e  p r a c t i c a l  u s e  of t h e  d o c t r i n e  

by t h e  F e d e r a l  Energy Regula tory  Commission. (Here ina f t e r  t h e  FERC) .  
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# 

a  
A.  The Law of Pre-cmption 

A s  a l luded  t o  above, pre-emption i s  t h e  term t h a t  d e s c r i b e s ,  i n  a 

f e d e r a l i s t  system, t h e  a b i l i t y  of t h e  law of one sove re ign  t o  t a k e  

precedence over  t h e  law of a  lesser sovere ign .  S p e c i f i c a l l y ,  i t  i s  t h e  

supremacy of t h e  f e d e r a l  law t o  t h e  s t a t e  law. 

The d o c t r i n e  of  pre-emption i s  der ived  from t h e  U.S. CONST. a r t .  V I ,  

c l .  2,  which s t a t e s :  " . . . [ t ] h i s  C o n s t i t u t i o n ,  and t h e  Laws of t h e  United 

S t a t e s  . . . and a l l  T r e a t i e s  . . . s h a l l  be  t h e  supreme Law of t h e  Land; 

. . . any Thing i n  t h e  C o n s t i t u t i o n  o r  Laws of any S t a t e  t o  t h e  Csn t r a ry  

notwithstanding. ' '  T h i s  c l a u s e  is  t h e  b a s i s  of f e d e r a l  supremacy. On 

i ts  f a c e ,  t h e  supremacy c l a u s e  p u r p o r t s  t o  d i v e s t  t h e  s t a t e s  of a u t h o r i t y .  

However, t h e  p r i n c i p l e s  of f e d e r a l i s m  do n o t  s u p p o r t ' s u c h  a  r ead ing .  The 

f e d e r a l  government i s  a  government of de l ega t ed  a u t h o r i t y .  I t s  laws  can 

be supreme o i ~ l y  w i l h i n  Chr scope of i t s  d e l e g a t i o n .  b 

Thus, b e f o r e  t h e  d o c t r i n e  of pre-emption can be  invoked, t h e  f e d e r a l  

measure i n  q u e s t i o n  must be w i t h i n  an a r e a  of t h e  a u t h o r i t y  de l ega t ed  t o  

t h e  f e d e r a l  government. I n  o t h e r  words, t h e  f e d e r a l  a c t i o n  must have t h e  

c a p a b i l i t y  t o  pre-empt t h e  s t a t e  a c t i o n .  It is  i m p l i c i t  i n  t h e  above s t a t e -  

ment t h a t  t h e r e  a r e  c e r t a i n  a r e a s  of r e g u l a t i o n  i n  which t h e  f e d e r a l  govern- 

ment does no t  have a  pre-emptive c a p a b i l i t y .  Where pre-emptive c a p a b i l i t y  

See g e n e r a l l y  Cunther ,  C o n s t i t u t i o n a l  Law ch. 5 5 2  ( 9 t h  Ed. 1975) ;  T r i b e ,  
American C o n s t i t u t i o n a l  Law 5 6-23 - e t  s. (1978); and Engdahl,  Cons t i t u -  
t i o n a l  Power ch.  12  (1974) . 

See McCulloch v .  Maryland, 17 U. S. (4 Wheat) 316, 405 (1819) ,  ". .government of -- 
t h e  Union though l i m i t e d  i n  i t s  power i s  supreme w i t h i n  i t s  s p h e r e  of ac t i on . "  
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C 
i s  l ack ing ,  t h e  s t a t e  law w i l l  c o n t r o l .  

Once pre-emptive c a p a b i l i t y  is determined t o  e x i s t ,  f u r t h e r  i n q u i r y  must 

be made t o  a s c e r t a i n  whether pre-emption e x i s t s .  Whether a  p a r t i c u l a r  s t a t e  

measure i s  a c t u a l l y  pre-empted by a f e d e r a l  measure d e p e n d ~ ~ u p o n  t h e  

jud ic i a l ly -de t e rmined  Congress iona l  i n t e n t  . d  A t  t h i s  p o i n t ,  t h e  d i f f i c u l t y  . 

becomes one of how t o  de te rmine  t h e  i n t e n t  of Congress. 

The U. S. Supreme Court has. on a case by case b a s i s ,  asf  i c u l a t e d  f a c t o r s  

which it d e c l a r e s  t o  be  i n d i c a t i v e  of t h e  Congressional  i n t e n t  t o  pre-empt. 

A t  t imes  t h e  Court  h a s  examined t h e  f e d e r a l  s t a t u t e s  t o  s e e  i f  they  d e a l  wi th  

t h e  m a t t e r  e x h a u s t i v e l y .  From exhaus t ive  f e d e r a l  r e g u l a t i o n  t h e  Court i n £  e r s  

e 
'an i n t e n t  of no s t a t e  r e g u l a t i o n .  Where t h e  Court can i n f e r  a  need f o r  

n a t i o n a l  uniform s t a n d a r d s ,  pre-emption w i l l  be  a p p r o p r i a t e .  The Court has  

a l s o  found pre-emption proper  where t h e r e  a r e  c o n t r a d i c t o r y  f e d e r a l  and s t a t e  

See ,  e.g. ,  Regents  v. C a r r o l l ,  338 U.S. 586 (1950); where t h e  Court held t h a t  - 
t h e  F.C.C. c o u l d ,  pursuant  t o  t h e  f e d e r a l  .power of r e g u l a t i n g  i n t e r s t a t e  . - 
commerce,' g r a n t  o r  deny.  o r  c ,ondi t ion t h e  g r a n t  of a  , r a d i o  b rdadcas t ing  l i c e n s e .  
IIere, t h e  l i c e n s e  c o n d i t i o n  r equ i r ed  t h e  u n i l a t e r a l  d i sa f f i rmance  of a 
c o n t r a c t  w i t h  a  t h i r d  p a r t y .  Such a  cond i t i on  v i o l a t e d  s t a t e  law which pro- 
h i b i t e d  unilateral d i sa f f i rmance .  The Court he ld  t h a t  wh i l e  t h e  f e d e r a l  govern- 
ment h a s  pr .5-empt ive .capabi l i ty  i n  t h e  a r e a  of i n t e r s t a t e  commerce, i t  had 
no such p r i v i l e g e  i n  t h e  a r e a  bf s t a t e  c o n t r a c t  law. Hence, s t a r e  c o n t r a c t  law 
was supreme. 

See, e .g . ,  C i t y  of Burbank v. Lockheed A i r  Terminal Inc . ,  411 U.S. 

e 
E.g., Brotherhood of Rai l road  T r a i m e n  v. J a c k s o n v i l l e  ~ e r m i n a l  Co.., 394 U.S .  
369 (1969). 

E.g., Campbell v.  Hussey, 368 U.S. 297,  301 (1961); s t a t i n g  "we do n o t  have 
t h e  ques t ion  of whether [ s t a t e ]  law c o n f l i c t s  w i th  f e d e r a l  law. Rather  we 
have th'e q u e s t i o n  of pre-emption . . . [Here] complementary s t a t e  r e g u l a t i o n  
is as f a t a l  as s t a t e  r e g u l a t i o n  which c o n f l i c t s  w i th  t h e  f e d e r a l  scheme-" Cf. 
F l o r i d a  Lime and Avocado Growers Inc .  v .  Pau l ,  373 U.S. 132 (1963) f i n d i n g  pre-  
emption i t i app ropr i a t e  a s  f e d e r a l  law was concerned wi th  minimum s tandard  r a t h e r  
t han  uniform s t anda rd .  



requi rements  making compliance w i th  bo th  imposs ib le .  g 

Thus, given a  f i n d i n g  of t h e  pre-emptive c a p a b i l i t y  of t h e  f e d e r a l  law 

and a  f i n d i n g  t h a t  an  a p p r o p r i a t e  b a s i s  e x i s t s  t o  i n f e r  t h a t  t h e  Congress iona l  

i n t e n t  was pre-emption, f e d e r a l  l a w ' w i l l  be s u p e r i o r  t o  s t a t e  law. 

The fo l l owing  s e c t i o n  w i l l  examine t h e  a p p l i c a t i o n  of t h e s e  p r i n c i p l e s  

by khe Court t o  t h e  c a s e  of h y d r o e l e c t r i c  development. 

B. Pre-emption and Hydroe l ec t r i c  Development 

1. The F e d e r a l  Power ACE 

I n  t h e  a r e a  o f  hydroelectric~development t h e  Fede ra l  Power Act en joys  

pre-emptive c a p a b i l i t y .  Th i s   re-emptive c a p a b i l i t y  i s  based upon t h e  Fede ra l  

h  commerce Clause.  Tha t  c l a u s e  g i v e s  t o  t h e  Congress t h e  power " to  r e g u l a t e  

commerce . . . among t h e  s e v e r a l  s t a t e s . " '  Fede ra l  j u r i s d i c t i o n  t o  r e g u l a t e  . 

commerce h a s  been h e l d  t o  i nc lude  t h e  regu . la t ion  of nav igab le  waterways.' Thus, 

f e d e r a l  r e g u l a t i o n  of navigable  waterways may p rec lude  s t a t e  r e g u l a t i o n .  However, 

t h e  r e g u l a t i o n  of p r o p e r t y  r i g h t s  is no t  a  f e d e r a l  power and i n  t h a t  a r e a  t h e  

f e d e r a l  law does  n o t  have a  pre-emptive c a p a b i l i t y .  S t a t e  p rope r ty  law w i l l  

k 
govern t h e  r u l e s  p e r t a i n i n g  t o  water  r i g h t s . '  

The U.S. Supreme Court h a s  a l s o  addressed  t h e  i s s u e  of whether t h e  

Fede ra l  Power Act a c t u a l l y  pre-empts s t a t e  l i c e n s i n g  a u t h o r i t y .  The Court he ld  

See Gibbons v .  Ogden, 2 2  U. S. (9 Wheat) 1 (1824). - 

h 
U.S. CONST. a r t .  1, 5 8 ,  c l .  3. 

i 
. Id .  - 

J 

Gibbons v .  Odgen, 22 U. S. (9 'Wheat) I., 84 (1824); ". . . a l l  America unders tands  and 
has  uniformly unders tood  t h e  word"commerce' to 'comprehend naviga t ion ."  

F i r s t  Iowa H y d r o e l e c t r i c  Coop. v.  F.P.C., 328 U.S. 152,  171-176 (1946). Compare 
Regents v .  C a r r o l l ,  338 U.S. 586 (1950). 



/ 

t h a t  an  a p p l i c a n t  need no t  comply w i t h  s t a t e  permit requirements  t o  s ecu re  a  

f e d e r a l  l i c ense . '  F u r t h e r ,  t h e  Court found t h a t  t h e  i n t e n t  of Congress was t o  

# s e c u r e  enactment of a  complete scheme of n a t i o n a l  r e g u l a t i o n  which would 

m 
promote t h e  comprehensive development of t h e  water  r e sou rces  of t h e  Nation. 

Given t h a t  f i n d i n g  of i n t e n t ,  t h e  s e c t i o n  of t h e  Fede ra l  Power Act which r e q u i r e s  

n  
each a p p l i c a n t  t o  submit s a t i s f a c t o r y  evidence of compliance w i th  s t a t e  law 

was i n t e r p r e t e d  t o  on ly  r e q u i r e  t h e  Federa l  Energy Regulatory Commission t o  

cons ide r  s t a t e  laws when g r a n t i n g  a  f e d e r a l  l i c e n s e ,  bu t  n o t  t o  r e q u i r e  an  

0 
a p p l i c a n t  t o  comply wi th  s t a t e  law. Thus, pre-emption of s t a t e  l i c e n s i n g  by 

f e d e r a l  l i c e n s i n g  is  a p p r o p r i a t e ,  given t h e  Congressional  c a l l  f o r  a "complete 

scheme" evidencing exhaus t ive  and uniform r e g u l a t i o n .  

However, t h e  FERC may by r e g u l a t i o n  r e q u i r e  evidence of t h e  a p p l i c a n t ' s  

compliance wi th  any of t h e  requirements  of a  s t a t e  permit  t h a t  t h e  Commission 

c o n s i d e r s  necessary.  Hence, t h e  Commission has  t h e  d i s c r e t i o n a r y  a u t h o r i t y t o  

r e q u i r e  compliance w i t h  s t a t e  permit  requirements .  P  

F i r s t  Iowa Hydroe l ec t r i c  Coop. v .  F.P.C., 328 U.S. 152 (1946). 

m 
Id .  a t  180. - 

n  
16  U.S.C. § 802(b) (1976). 

0 
F i r s t  Iowa Hydroe l ec t r i c  Coop. v. F.P.c., 328 U.S. 152, 177-178 (1946). 

P  
I d .  See F.P.C. v .  Oregon, 349 U.S. 435, 445 (1955). The S t a t e  chal.lenged t h e  - -  
adequacy of l i c e n s e  p rov i s ions  approved by t h e  Commission f o r  t h e  conserva t ion  
of anadromous f i s h .  The Court held t h a t  t h e  Commission ac ted  w i t h i n  i t s . p o w e r  
and d i s c r e t i o n  by g r a n t i n g  the  l i c e n s e  and t h a t  t h e  s t a t e  could n o t  impair  t h e  
l i c e n s e  by r e q u i r i n g  t h e  s t a t e ' s  a d d i t i o n a l  pe rmis s ion 'o r  more s t r i n g e n t  
requirements .  



2.  The Publ ic  U t i l i t y  Regulatory P o l i c i e s  Act .o f  1978 

I n t o  t h e  a l r eady  complicated d u a l  system of h y d r o e l e c t r i c  power r e g u l a t i o n ,  

Congress has  i n j e c t e d  a  s u r p r i s i n g l y ' p r o g r e s s i v e  p i e c e  of l e g i s l a t i o n :  The 

Pub l i c  U t i l i t y  Regulatory Po l . i c i e s  Act of 1978 ( h e r e i n a f t e r  c l t e d  a s  PURPA), 

s igned i n t o  law by P re s iden t  G a r t e r  on November 9 ,  1978, a s  p a r t  of t h e  5- 

b i l l  Nat iona l  Energy ~ c t  .q  The even tua l  impact of PURPA, whose implementing 

r 
r e g u l a t i o n s  a r e  being d r a f t e d  a s  of t h i s  w r i t i n g ,  is f a r  from c e r t a i n .  

However, a  few broad conc lus ions  regard ing  s t a t e  and f e d e r a l  j u r i s d i c t i o n  can 

be made based on t h e  l e g i s l a t i o n ,  i t s e l f ,  and t h e  Conference Managers Report 

which accompanied i t .  

T h e . t r a d i t i o n a 1  r e g u l a t o r y  scheme of t h i n g s  has  been t h a t  a  person s e l l i n g  

e l e c t r i c  energy f o r  u l t i m a t e  d i s t r i b u t i o n  t o  t h e  pub l i c  would be  cons idered  

an  e l e c t r i c  u t i l i t y  and s u b j e c t  t o  f e d e r a l  j u r i s d i c t i o n  i f  t h e  e l e c t r i c i t y  is  

so ld  f o r  r e s a l e  o r  i n  i n t e r s t a t e  commerce, and s t a t e  j u r i s d i c t i o n  i f  it is  so ld  

s 
i n t r a s t a t e  d i r e c t . 1 ~  t o  t h e  consumer. A s  explained above, t h i s  system r e s u l t s  

t 
from t h e  Federa l  Power Act ,  t h e  Cominerce Clause and t h e  d o c t r i n e  of pre-emption. 

q ~ h e  o t h e r  fou r  p i e c e s  of l e g i s l a t i o n  comprising t h e  Nat iona l  Energy Act a r e :  
 at i o n a l  Energy Conservation Po l i cy  Act ; Energy Tax Act of ,1978 ; Powerplant 
and ~ n d u s t r i a l  Fue l  Use Act of 1978; and Na tu ra l  Gas Po l i cy  Act of 1978. 

r 
R'ules implementing t h e  l e g i s l a t i o n  h e r e i n  under d i s c u s s i o n  a r e  t o  be i s sued  by 

FERC by November 8 ,  1979, t o  be implemented by s t a t e  r e g u l a t o r y  a u t h o r i t i e s  and 
nonregulated u t i l i t i e s  by Nov,ember 8 ,  1980. 

Q6 U.S.C. . §  824 (1975), Sec t ion  201 of t h e  Federa l  Power Act.  

of t h e  bases  f o r  Commerce Clause invoca t ion  is  t h e  f a c t  t h a t  a  u t i l i t y  
s e l l i n g  't.0 another  u t i l i t y  f o r  even tua l  r e s a l e  is  in t e r connec t ing  t o  an i n t e r -  
s t a t e  t ransmiss ion  g r i d  and w i l l  "a£ f  e c t "  i n t e r s t a t e  commerce even i f  both t h e  
s e l l i n g  and purchasing u t i l i t i e s  a r e  l oca t ed  w i t h i n  t h e  same s t a t e .  See F.P.C. -- 
.v. Union E l e c t r i c  Co., 381 U.S. 90, - .reh. den ied ,  381 U.S. 956 (1965). 



PURPA seeks t o  t u r n  t h i s  system u p s i d e  down i n  o rde r  t o  f u r t h e r  t h e  

Congressional  i n t e n t  t o  encourage t h e  development of smal l  power product ion  

u  
f a c i l i t i e s ,  such a s  sma l l  s c a l e  h y d r o e l e c t r i c  p l a n t s .  

One a spec t  of t h i s  r e o r d e r i n g  i s  t h a t  a h y d r o e l e c t r i c  p l a n t  which meets 

t h e  q u a l i f i c a t i o n s  s e t  ou t  i n  5 201 of PURPA, i . e . ,  becomes a  "qua l i fy ing  

f a c i l i t y "  ( h e r e i n a f t e r  c i t e d  a s  QF), could have i t s  r a t e s  determined by a  

s t a t e  pub l i c  u t i l i t y  commission, i n  s p i t e  of t h e  f a c t  t h a t  i t s  s a l e s  e n t e r  

t h e  i n t e r s t a t e  g r i d  and a r e  i n t ended  f o r  r e s a l e .  Although FERC w i l l  r e t a i n  

some j u r i s d i c t i o n  by s e t t i n g  o u t  t h e  rate-making s t anda rds  which t h e  s t a t e  

cotnmissions w i l l  be  r e q u i r e d  t o  fo l low,  t h e  day-to-day a d m i n i s t r a t i o n  of t h e  

wholesale  rate-making involved w i l l  f a 3 1  t o  t h e  s t a t e s  f o r  t h e  f i r s t  time. 

Th i s  cont ravent ion  of t r a d i t i o n a l  j u r i s d i c t i o n  is  f u r t h e r  extended by a  

p rov i s ion  i n  PURPA which g i v e s  FERC t h e  d i s c r e t i o n  t o  exempt QF's f rom'sub-  

v  
s t a n t i a l  po r t ions  of n ~ w - e x i s t i n g  s t a t e  and f  ed ,e ra l  'law. Th i s  exemption 

a u t h o r i t y  i s  premised on t h e  Act's purpose of removing ohs t ac1 . e~  t o  t h e  develop- 

ment of smal l  power product ion  f a c i l i t i e s .  The exemption from c e r t a i n  p r o v i s i o n s  

of f e d e r a l  law, such a s  p a r t s  of t h e  F e d e r a l  Power Act and t h e  Pub l i c  U t i l i t y  

Holding Company Act,  s e r v e s  t h e  Congress iona l  g o a l  of removing t h e  ex t ens ive  

s c r u t i n y  of o r g a n i z a t i o n a l  and f i n a n c i a l  d e t a i l s  which accompanies governmental 

r e g u l a t i o n  of power companies and a c t s  a s  a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  a l t e r n a t i v e  

u  
The scope of PURPA encompasses much mor,e than  t h e  p r i n c i p l e s  d iscussed  i n  t h i s  

i n t roduc t ion .  Even t h e  T i t l e  I1 s e c t i o n s  which provide  t h e  j u r i s d i c t i o n a l  
a u t h o r i t i e s  d i scussed  h e r e i n .  app ly  t o  f a c i l i t i e s ,  o t h e r  than hydro; e .  g., cogene ra to r s .  
For a  complete d i s c u s s i o n  of PURPA's e f f e c . t s  on smal l  s c a l e  h y d r o e l e c t r i c  develop- 
ment see.FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL 
SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES, Ener.gy Law 
I n s t i t a t e  (second d r a f t )  (1979).  

v 5 210 (e )  (1) of PURPA. 



- v i i i  - 

W 
energy development. The exemption from s t a t e  law, however, meets an a d d i t i o n a l  

concern. Without i t ,  t h e  s t a t e s  might have an argument t o  t h e  e f f e c t  t h a t  

t h e  f i e l d  of wholesa le  r a t e  r e g u l a t i o n  h a s  no longer  been pre-empted and they 

a r e  t h e r e f o r e  f r e e  t o  s t e p  i n t o  t h e  vo id  c r e a t e d  by t h e  removal of exhaus t ive  

f e d e r a l  involvement. Because t h i s  would have t h e  e f f e c t  of s u b j e c t i n g  QF'S 

t o  p r e c i s e l y  t h e  k ind  of u t i l i t y - t y p e  r e g u l a t i o n  Congress sought t o  avo id ,  t h i s  

i d e a  of pre-emption by exemption was u t i l i z e d .  

Although p r o v i s i o n s  exempting QF's from c e r t a i n  s t a t e  and f e d e r a l  r e g u l a t i o n s  

w i l l  only be  implemented i f  FERC "determines such exemption is  neces sa ry  t o  encour- 

age . . . small  power product ion ,"x  a r e c e n t  FERC S t a f f  paper on t5is s e c t i o n  

s t a t e s :  "It is  c l e a r  from t h e  Conference Report t h a t c o n g r e s s  intended t h e  

Commission t o  make l i b e r a l  u s e  of i ts  exemption a u t h o r i t y .  1lY 

Fede ra l  Clean Water Act 3 .  .--- --. 

A c u r r e n t  example of t h i s  t ype  of c o o r d i n a t i o n  between f e d e r a l  pre-emptive 

a u t h o r i t y  and day-to-day a d m i n i s t r a t i o n  by t h e  s t a t e s  is found i n  t h e  a r e a . o f  

water  q u a l i t y .  Under t h e  F e d e r a l  Clean Water Act ,  a u t h o r i t y  has  been con fe r r ed  

upon a p p r o p r i a t e  s t a t e  agenc i e s  t o  monitor  and en fo rce  v a r i o u s  a s p e c t s  of 

water  q u a l i t y .  C e r t a i n  s t a t e  agenc i e s  h a v e - a l s o  been des igna t ed  t o  i s s u e  5 401 

W I 1  ... t h e  examinat ions of t h e  l e v e l  of r a t e s  which should apply t o  t h e  purchase  by 
t h e  u t i l i t y  of t h e  . . . sma l l  power p roduce r ' s  power should n o t  be  burdened 
by t h e  same examinat ion a s  a r e  u t i l l t y  rate a p p l i c a t i o n s ,  bu t  r a t h e r  i n  a l e s s  
burdensome manner. The e s t ab l i shmen t  of u t i l i t y  type  r e g u l a t i o n s  ove r  them would 
a c t  a s  a s i g n i f i c a n t  d i s i n c e n t i v e  t o  f i r m s  i n t e r e s t e d  i n  . . . s m a l l  power product ion."  
Conference Manager's Repor t ,  accompanying 5 210 of PURPA. 

X 5 210 (d9 (1)  of PURPA. 

RATES AND EXCHANGES FOR QUALIFYING COGENERATION AND SMALL POWER PRODUCTION FACILI- 
TIES PURSUANT TO SECTION 210 of THE PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978, 
page 7; Docket No. RM79-55, .Federal Energy Regulatory Commission,' June  26 ,  197.9. 



water  q u a l i t y  c e r t i f i c a t e s  and 5 402 "point  source" permi ts .  A s  i n  what is 

expected t o  be t h e  c a s e  wi th  e l e c t r i c  u t i l i t y  r e g u l a t i o n  under PURPA, i n  t he  

a r e a  of water  q u a l i t y $  t h e r e  is no d i s p u t e  a s  t o  which sove re ign ' s  law a p p l i e s ;  

t h e  fed.era1 law a p p l i e s  and is adminis te red  by a  s t a t e  agency. The f e d e r a l  

law e s t a b l i s h e s  a  minimum s tandard  f o r  t h e  s t a t e s  t o  implement. Cons is ten t  

z 
w i t h  t h e  law of pre-emption, a  s t a t e  may r e q u i r e  a  h igher  s t anda rd ,  i . e . ,  

a  s t a ~ l d a r d  which goes even f u r t h e r  i n  c a r r y i n g  ou t  the- i n t e n t  of Congress. 

C. The P r a c t i c a l  Use of Pre-emption 

The above d i s c u s s i o n  has  d e t a i l e d  t h e  l e g a l  use of t h e  pre-emption doc t r ine . .  

The purpose of t h i s  s e c t i o n  is t o  d e s c r i b e  t h e  d o c t r i n e  i n  p r a c t i c e .  

The FERC p r e f e r s  t h a t  a  deve loper  comply wi th  a p p r o p r i a t e  s t a t e  permi ts  be fo re  

app ly ing  t o  i t  f o r  a  l i c e n s e .  The p re fe r ence  i s  grounded i n  two r a t i o n a l e s .  

F i r s t , .  t h e  FERC is  aware of t h e  f e d e r a l - s t a t e  r e l a t i o n s h i p  and t h e  p o s s i b l e  

p o l i t i c a l  r a m i f i c a t i o n s  of t o t a l l y  ignor ing  s t a t e  i npu t .  Second, t h e  FERC 

must,  i n  g ran t ing  t h e  l i c e n s e ,  make a  de te rmina t ion  t h a t  i t  .is a  p r o j e c t  b e s t  

s u i t e d  t o  t h e  comprehensive development of t h e  waterway. The s t a t e  has  an 

i n t e r e s t  i n  t h e  u se  and development of i t s  watercourses  and i t s  opin ion  of t h e i r  

development is  important  t o  t h e  FERC. Hence, t h e  FERC v a l u e s  s t a t e  i npu t  where 

a a  
i t  is  reasonable .  Thus, t h e  p r a c t i c a l  a p p l i c a t i o n  of pre-emption d i c t a t e s  t h a t  

t h e  h y d r o e l e c t r i c  developer  adhere t o  t h e  s t a t e ' s  l e g a l . a n d  r e g u l a t o r y  system. 

z See F l o r i d a  Lime and Avocado Growers Inc .  v ;  Paul ,  373 U.S. 13.2 (1963). - 

a  
3ee F.P.C. v .  Oregon, 349 U.S. 435 (1955). - 



With r e s p e c t  t o  PURPA, t h e  f e d e r a l  agency, FERC, w i l l  e s t a b l i s h  t h e  

g u i d e l i n e s  f o r  r a t e s  f o r  s a l e s  and exchanges of power between e l e c t r i c  

u t i l i t i e s  and q u a l i f y i n g  s m a l l  h y d r o e l e c t r i c  p r o j e c t s  and w i l l  p r e s c r i b e  

r u l e s  f o r  exemptions from s t a t e  and f e d e r a l  r e g u l a t i o n .  These s t a n d a r d s  

and r u l e s  w i l l  be admin i s t e r ed  by s t a t e  agenc i e s ,  i . e . ,  s t a t e  p u b l i c  

u t i l i t y  commissions. Accordingly,  t h e  deve loper  of a  SSH p r o j e c t  should 

be aware of t h e  FERC s t a n d a r d s  on r a t e s  and r u l e s  on exemptions and should 

know t h a t  he / she  w i l l  be  d e a l i n g  d i r e c t l y  w i t h  s t a t e  agenc i e s .  

The r e g u l a t o r y  system which is' p r e s e n t l y  i n  p l a c e  w i t h  r ega rd  t o  c l e a n  

water  w i l l  c o n f r o n t  t h e  deve1ope.r a t  t h e  s t a t e  l e v e l .  I n  most s t a t e s ,  t h i s  

f ede ra l l y - con fe r r ed  a u t h o r i t y  w i l l  be  adminis te red  by an  agency such a s  t h e  

! Department o f  N a t u r a l  Resources.  These agenc i e s  w i l l  r e q u i r e  t h e  deve loper  

t o  meet c e r t a i n  w a t e r  q u a l i t y  s t a n d a r d s ,  s e t , b y  t h e  s t a t e  and f e d e r a l  govern- 

ment and w i l l  mandate t h a t  t h e  SSH developer  o b t a i n  t h e  r e q u i s i t e  c e r t i f i c a t e  

and permi t ,  as r e q u i r e d  by t h e  Fede ra l  Clean Water Act.  



* 
1. OWNERSFIIP 

- L)oes d e v e l o p e r  have t l ic l e g a l  r i g h t  T O  u s e  che l l u ~ l t ~ g  w a ~ e ~ ?  
- Does t h e  d e v e l o p e r  own b o t h  hanks  of t h e  waterway? 

11. I€ n a v i g a b l e  I f  non-navigable 
t;c:~ce ~ I W I I S  bud d t v e l . o p c ~  owno bcd i E  ho 

owus b o t h .  b a n k s  

appPnI t o  +wnter\fay found  
S t a t c  co1.1rt non-navigahle  

of 12nvi.ronmcntal P r o t e c t i o n  ( C E P )  Cur- J;~II\  
c.ons t r u c  t i o n  pe rmi t  

1 
Submit a p p l i c ; i t i u ~ ~  ; i long w i t h  d r n w i n g , ~ ,  p l a n s ,  spec.if i . ~ n t .  i . 0 1 . i ~  and 
a.l..l o t h e r  pc r t i .nen t  d a t a .  

J 
F i l e  copy of  applicat . j .on C l e r k  of Town i n  which d a m  i.s 
pruposetl t o  h e  h u i l  t .  

1 
I V .  CEP would c o n s i d e r  s a f e t y  a s p e c t s  of proposed c o n s t r u c t i o n  a s  well .  

as eenvil-onmen.ta1 impac t s  of  c o n s t r u c t i o n  worlc. on i.n'l.and wetl.ands 

pt.:rmit approved 1 pe.rm.i.c den ied  

& 
a p p e a l  t o  s t a t e  c o u r t  

A 
<-zppeal s u c c e s s £  u l  1 a p p e a l  u n s u c c e s s f u l  

V. Commissioner h a s  c o n t i n u i n g  du ty  t o  i n s p e c t  and s u p e r v i s e  c o n s t r u c t i o n  
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work a s  actrsa:l.l.y c:onipletrcd. 

CEP i s s u e s  c e r t i f i c a t e  o f  a p p r o v a l  t o  b e  fi1.ed by d e v e l o p e r  w i t h  town 
land  r e c o r d s .  

I + 
Does t h e  clevc.loper an . t i c i .pa te  f lownge llporl ad j n c e n t  p rop ' c r ty?  

i n  S u p e r i o r  c o u r t  a g a i n s t  a d j a c e n t  
1a.ndownet-s f o r  a  E l o ~ a g e  easement 

I 
sk Comm.it t e e  d e c i d c s  whether  fl.owaye 

wut~.l .d. 'be of  p u b l i c  u s e  
I 

I f  w i t h i n  p u b l i c  u s e ,  easement 
would be  g r a n t e d  s p e c i f y i l i g  dam 
h e i g h t  and dimensions  and p e r i o d  
n f  time wh 'ch dam may be n l d i l ~ ~ a l r l e d  

1 
Comrnit t e e  would compute damages 
which d e v e l o p e r  must pay a d j a c e n t  
larldowner t o  f 1 ow Land 

I 

J+ 
Does d e v e l o p e r  a n t i c i p a t e  connec t ion  t o  an  e l e c t r i c .  
by means of  a  t r a n s m i s s i o n  l i n e  o f  a  d e s i g n  c a p a c i t y  

power g r i d  
o f  s i x t y -  

n i n e  (69) k i . l ~ \ ~ o l . t s  o r  more? 

" .r 
d e v e l o p e r  must f i l e  a  s ta tement .  w o u l d  f i l e  a p p l i - -  
of  i n t e n t  t o  a c q u i r e  p r o p e r t y  
w i t h  Power ' F a c i l i t y  E v a l u a t i o n  

' Counc i l  (PF.EC) 

1 . *  
Developer  must f i l e  a p p l t c a t i o n  
f o r  c e r t i f i c a t e  of env i ronmenta l  
c o n ~ p a t i b i l i t y  and p u b l i c  need 

c a t i o n  w i t h  P u b l i c  U t i l i t y  
C o n t r o l  A u t h o r i t y  s e e k i n g  
a u t h o r i z a t i o n  t o  g e n e r a t e ,  
t r a n s m i t ,  d i s t r i b u t e  and 
s e l l  e l e c t r i c i t y ;  and des ig -  
n a t i o n  as a p u b l i c  s e r v i c e  
company ( i n c l  t ~ d e s  e l e c t r i c  
company owning, l e a s i n g ,  
m a i n t a i n i n g ,  o p e r a t i n g  
p l a n t  and equipment;  does  
n o t  i n c l u d e  m u n i c i p a l i t y  
o r  m u n i c i p a l  c o r p o r a t i o n )  
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I. CONNECTICUT WATER LAW 

A. The Right t o  Use t h e  Bed, Banks and Flowing Water a t  a  Given 
Stream S i t e  

1. Requ i s i t e  Proper ty  I n t e r e s t s  

The pre l iminary  o b s t a c l e  t h a t  any developer  must confront  

is ob ta in ing  a u t h o r i t y  t o  u t i l i z e  t h e  bed, banks and flowing 

water  a t  h i s .p roposed  s i t e .  This  n e c e s s a r i l y  involves  a  

de t e rmina t iu l~  uf.: 1 )  ownersl~ip of t h e  s t ream banks and bed 

and t h e  manner f o r  ob ta in ing  e i t h e r  t i t l e  o r  use;  2) e x i s t i n g  

c o n s t r a i n t s  wi th  regard t o  t h e  use of t h e  water.  

1 
Connecticut fol lows t h e  r i p a r i a n  theory  of water  law. 

Under t h i s  thoery,  p r i v a t e  . r i g h t s  i n  t h e  flowing water  of a  

r i v e r  o r  s t ream a r e  ves ted  i n  those  landowners whose lands  

border  t h e  r i v e r  o r  stream. Riparianism c o n t r a s t s  w i t h  another  

theory of water  l a w  which has  been adopted by a  number of 

Western s t a t e s ,  i . e . ,  t h e  p r i o r  apporp r i a t ion  doc t r ine .  

Under p r i o r  app ropr i a t ion ,  t h e  p r i v a t e  r i g h t  t o  u t i l i z e  flowing 

water  v e s t s  i n  t h e  e a r l i e r  u s e r  r e g a r d l e s s  of t h e  l o c a t i o n  of 

any land he might own. 
2  

Riparianism c o n s t i t u t e s  a c o s t  t o  t h e  developer  inasmuch 

a s  h i s  r i g h t  t o  u t i l i z e  t h e  flowing water  a t  h i s  proposed s i t e  

is  dependent upon t h e  a c q u i s i t i o n  of proper ty  i n t e r e s t s  i n  t h e  

'see - Wargo v. Connecticut Power and Light  Co., 127 Conn. 629, 18 A. 2d 
924 (1941). . 

'see gene ra l ly  Richard R. Powell, The Law of Real Proper ty ,  11 733 e t  seq. 
(1977). 



a b u t t i n g  land on both s i d e s  of - t h e  waterway. The normal 

procedure would be  f o r  t h e  developer  t o  purchase o r  l e a s e  

t h e  r e q u i s i t e  i n t e r e s t s  from t h e  appropr i a t e  landowners. 

I n  c e r t a i n  circumstances,  he may o b t a i n  t h e  a u t h o r i t y  t o  

acqu i r e  a b u t t i n g  land by eminent domain. 3 

I n  a d d i t i o n  t o  ob ta in ing  t h e  necessary i n t e r e s t s  i n  

t h e  banks of a s t ream, t h e  .developer  must be a b l e  t o  u t i l i z e  

the strcambad. Chmcsohip o f  t l ~ r .  A I ' I , P ~ ~ I I I ! . I ~ z ~ . ~  L U L ' I ~ Y  upon a . 

determina t ion  of whether t h e  watercourse i n  i s s u e  is navi- 

gab le  o r  non-navigable. T i t l e  t o  Lhr underlying land of a 

navigable  waterway is he ld  by t h e  S t a t e  i n  t r u s t  f o r  t h e  
4 

publ ic .  This  " t r u s t "  e s s e n t i a l l y  i nco rpora t e s  t h e  p u b l i c  

5 
r i g h t s  of nav iga t ion  and f i sh ing .  

The l e g a l  d e f i n i t i o n  of navigahif. i t ,y v a r i e s  from s t a t e  

t o  s t a t e .  It appears  t h a t  Connecticut has  followed t h e  

Engl i sh  Common Law d e f i n i t i o n  which provides  t h a t  navigable  

s t reams a r e  t hose  which a r e  s u b j e c t  t o  t h e  ebb and flow o f  
6 

t h e  t i d e .  

This  d k f i n i t i o n  has  been r e j e c t e d  by t h e  g rea t  ma jo r i t y  

of s t a t e s  and rep laced  by t h e  "navigable  i n  f ac t "  doc t r ine .  

This  is t h e  same d o c t r i n e  u t i l i z e d  by t h e  Federa l  government 

3 ~ ,  e . g . ,  16 U.S.C. 5 814 (1976) whi,ch permi ts  a f e d e r a l  l i c e n s e e  . . 
t o  condemn land upon a show.ing of a good f a i t h  but  unsuccessfu l  e f f o r t  t o  
purchase. 

4 
See S t a t e  v. ,Brennan,  3 Conn. C i r .  C t .  413, 216 A.2d 294 (1965). - 

5 ~ e e  Richards v. New York, New Haven and Har t ford  R.R. Co. , 77 Conn. 
501, 6 n .  295 (1905). 

%ee - Delinks v. McGowan, 148 Conn. 614, 173 ~ . 2 d  488 (196x); S t a t e  v. 
Brennan, supra  no te  4. 



f o r  purposes of t h e  i n t e r s t a t e  c o k e r c e  c lause .  While s t a t e  

adap ta t ions  may vary somewhat, t h e  d o c t r i n e  e s s e n t i a l l y  pro- 

v ides  t h a t  r i v e r s  a r e  navigable  when they a r e  used, o r  suscep- 

7  
t i b l e  t o  being used a  highways of commerce. While no 

Connecticut ca se  was found i n  p o i n t ,  s t a t e s  fol lowing t h e  

"ebb and flow" theory of n a v i g a b i l i t y  f r equen t ly  i n c o r p o r a t e  

t h e  "navigable  i n  f ac t "  d o c t r i n e  i n t o  t h e i r  common law. For 

example, i n  neighboring Massachuset ts ,  i f  a  s t ream is  navi- 

gab le  i n  fact -- .even though non-navigable i n  law -- t h e  

t i t l e  which is  he ld  by t h e  r e s p e c t i v e  r i p a r i a n  owners w i l l  

8  
be s u b j e c t  t o  a  supe r io r  p u b l i c  easement of passage. 

The s i g n i f i c a n c e  of a  d e t e r m i n a t i o n ' t h a t  a  s t ream i s  

navigable  -- d i s t i n c t i o n s  of "in. 'law" and ' ' in f ac t "  notwith- 

s tanding  -- is  t h a t  any r i g h t  a  developer may have wi th  r e s p e c t  

t o  such s t ream is  subo.rdinate  t o  a  s u p e r i o r  r i g h t  of t h e  publ ic .  

The developer ' s  proposed use. must no t  s e r i o u s l y  i n t e r f e r e  w i th  

t h e  "pybl ic  easement." Consequently, t h e  S t a t e  w i l l  s u b j e c t  
, 

t h e  deve loper ' s  reques t  t o  u t i l i z e  t h e  bed of a  navigable  s t ream 

t o  a  "publ ic  i n t e r e s t "  s c r u t i n y  p r i o r  t o  g ran t ing  approval .  

I f  i t  is  found t h a t  t h e  pub l i c  r i g h t s  i n  a  navigable  s t ream 

w i l l  be  unreasonably in f r inged  upon, t h e  S t a t e  is  e s s e n t i a l l y  

without  a u t h o r i t y  t o  g ran t  approval.  To do o therwise  i n  such 

circumstance would c o n s t i t u t e  a  v i o l a t i o n  of its " t rus t . "  

7 ~ e e ,  e .g . ,  Arizona v. C a l i f o r n i a ,  283 U.S. 423 (1931). 

8See, e.g. ,  Ingraham v. Wilkinson, 21  Mass. (4 Pick.)  268 (1927). 



' Since  any r i g h t  t h e  developer  may have i n  a  navigable  

s t ream is i n f e r i o r  t o  t h e  pub l i c  easement of passage,  t h e  

r i g h t  is s u b j e c t  t o  any improvement t h e  S t a t e  o r  Federa l  

government may make f o r  purposes of naviga t ion .  The con- 

sequences o f . s u c h  a c t i o n  may indeed be harsh. For example, 

a l though an  improvement might w e l l  r e s u l t  i n  s u b s t a n t i a l  

i n j u r y  t o  t h e  .developer 's  a b i l i t y  t o  gene ra t e  power, he may 

9 
be l e f t  without  a  remedy. 

A s  p rev ious ly  noted,  t h e  developer  i s  confronted wi th  

t h e  i n i t i a l  t a s k  of ob ta in ing  e i t h e r  t i t l e  o r  i n t e r e s t  t o  
I 

t h e  banks and straambcd a t  h i o  propoccd c i t e .  I n  the event  

t h a t  h i s  s i t e  i s  loca t ed  on a  navigable  s t ream, he must  1-ook 

10 
t o  t h e  S t a t e  f o r  permission. I n  t h e  event  t h a t  t h e  developer ' s  

proposed s i t e  is  loca t ed  on a  non-navigable. s t ream, he must 

o b t a i n  t i t l e  o r  i n t e r e s t  from t h e  appropr i a t e  r i p a r i a n  land- 

owners. I f  t h e  s t ream is  navigable ,--  e i t h e r  i n  law o r  i n  

f a c t  -- any i n t e r e s t  he acqu i r e s  w i l l  be  s u b j e c t  t o  a  s u p e r i o r  

pub l i c  r i g l i t  of naviga t ion  and h i s  proposed u3c w i l l  b c  cub- 

j e c t e d  t o  a  "publ ic  i n t e r e s t "  s c r u t i n y . l l  

The obvious advantage. of l o c a t i n g  a L.H.H. site on a 

non-navigable s t ream is t h a t  t h e  s t ream is  not  s u b j e c t  t o  t h e  

pub l i c  easement .of  naviga t ion .  A disadvantage is  t h a t  i t  may 

occas iona l ly  be  d i f f i c u l t  t o  l o c a t e  t h e  holder  of t i t l e  t o  t h e  

streambed. 

'see Powell, supra  no te  2, 11 723.1 et seq. 

1°1d. - 11 160. 



I n  some in s t ances ,  t h e  owner of t h e  streambed may be an  

ind iv idua1 ,o the r  than  t h e  a b u t t i n g  landowner. On ba lance  

i t  would appear t h a t  l o c a t i n g  a  s i t e  on a  non-navigable 

s t ream is  t h e  more a t t r a c t i v e  a l t e r n a t i v e  i n  view of t h e  

increased  r e g u l a t i o n  t h a t  ob ta ins  w i th  respec t '  t o  navigable 

waterways. However, t h e  number of s t reams ca tegor ized  a s  

non-navigable under both S t a t e  and Federa l  law is  l i k e l y  t o  

be  q u i t e  l imi t ed  p a r t i c u l a r l y  i n  l i g h t  of t h e  Federa l  govern- 

ment 's broad d e f i n i t i n n  nd nqv igab i l i t y .  

2. The Reasonable Use Doct r ine  

Under t h e  r i p a r i a n  theory o f - w a t e r  law, p r i v a t e  r i g h t s  

i n  r i v e r s  and s t reams a r e  confined. t o  t h e  use of flowing 

water.  A r i p a r i a n  p r o p r i e t o r  does not  "own" t h e  water  t h a t  
1 2  . 

flows by h i s  e s t a t e .  

It appears  t h a t  Connecticut l i m i t s  the use uf a water- 

1 3  
course  by t h e  "reasonable use" theory  of r i p a r i a n  law. 

Under t h i s  thoery ,  a  cou r t  w i l l  weigh and ba lance  t h e  va r ious  

r i g h t s  of r ipar i 'an p r o p r i e t o r s  and determine t h e  use  tto which 
14 

each is  e n t i t l e d .  The Connecticut Court appears  t o  have 

c o n s i s t e n t l y  appl ied  t h i s  r a t i o n a l e  notwi ths tanding  t h e  f a c t  

t h a t  some dec i s ions  have u t i l i z e d  t h e  language of another  

I L  
Dewitt v. Bissell, 77 Conn. 530, 60 A. 113 (1905). 

13see Wargo v. Connecticut Light  and Power Co., 127 Conn. 629, 1 8  A. 2d 
-924 ( 1 9 w .  



11 
1 5  

theory  of s t ream u s e  under r i pa r i an i sm,  i. e . ,  n a t u r a l  flow." 

The theory of reasonable  use  c o n s t r a i n s  t h e  ex t en t  t o  

which a  developer may u t i l i ' z e  t h e  f lowing water  a t , h i s  pro- 

posed s i t e  inasmuch a s  h i s  use  must no t  exceed a  ' 'reasonable" 

one. The e x e r c i s e  of h i s  r i g h t  w i l l  be measured a g a i n s t  t h e  
16  

l i k e  r i g h t s  and i n t e r e s t s  of o t h e r  r i p a r i a n  p r o p r i e t o r s .  

I f  i t  is  de,temi.ned t h a t  a  g iven  r i p a r i a n  owner's u se  i s  

unreasonable,  he may be  l i a b l e  f o r  any damages caused another  

r i p a r i a n  p r o p r i e t o r  a s  a  r e s u l t  of such use. I n  a d d i t i o n ,  i n  

c e r t a i n  circumstances h i s  a c t i v i t y  may be  enjoined.  While i t  

is  necessary  f o r  a complaining r i p a r i a n  L u  r l e l u u u s L ~ a L r  some 

type  of a c t u a l  damage, i t  is . s u f f i c i e n t  f o r  him t o  show an 

17  
i n j i ~ r y  t o  h i s  r i g h t s  a s  a r i p a r i a n .  For example, i n  a  

s i t u a t i o n '  involv ing  d i v e r s i o n  of a  watercourse,  damages a r e  
1 8  

implied. 

Any u s e  t h a t  m a t e r i a l l y  diminishes t h e  f low ol: a water- 

course  i~ an unreasonable one. In  a d d i t i o n ,  an upper r i p a r i a n  

p r o p r i e t o r  has  no r i g h t  t o  ga ther  and iiilpound warers and then  
. . 19 

suddenly l e t  them loose  on t h e  land  of t h e  lower p r o p r i e t o r s .  

The e lus iveness  of t h e  concept of "reasonable use" and ehe 

u n c e r t a i n t y  i t  engenders may w e l l  be a  cause f o r  concern t o  t h e  

1 5  
See, e.g. ,  Dimmock v. C i t y  of New London, 157 Conn. 9 ,  245 A.2d 569 

(1968). Under t h e  n a t u r a l  flow theory  of r i p a r i a n  law, a r i p a r i a n  p r o p r i e t o r  
is  e n t i t l e d  t o  have t h e  water  of a  s t ream remain undiminished i n  q u a n t i t y  and 
unpol lu ted  i n  q u a l i t y .  He may en fo rce  t h i s  r i g h t  a g a i n s t  o t h e r  r i p a r i a n s  
whether he s u s t a i n s  any i n j u r y  o r  not.  The Court w i l l  no t  weigh and ba lance  
t h e  competing uses  of r i p a r i a n  p r o p r i e t o r s  a s  i t  does under t h e  reasonable  use  
doctrzne.  

16  
Id.  - 



developer.  It must be  noted,  however, t h a t  t h e  theory  c l e a r l y  

i nco rpora t e s  t h e  u s e  of water  f o r  power purposes a s  a reason- 

20 
a b l e  one. The developer, ,  however, must determine t h a t  t h i s  

use  on a p a r t i c u l a r  s t ream w i l l  be  viewed a s  reasonable  i n  

r e l a t i o n  t o  t h e  o t h e r  r i p a r i a n  owners. 

3.  Connect icu t ' s  Flowage Act - Modificat ion of t h e  Common Law 

Under t h e  common.$aw, once , an  i n d i v i d u a l  had gained t h e  

neces sa ry .p rope r ty  i n t e r e s t s  he could b u i l d  a dam. I f  he 

overflowed vrily h i s  own land ,  he encountered no d i f f i c u l t y .  

However, i f  he flowed t h e  lands  of another ,  h i s  a c t i o n  could 

have been adjudged a nuisance and a cou r t  could have ordercd 

h i s  dam removed. The consequences of t h i s  a spec t  of t h e  

common law could w e l l  have proved devas t a t ing  t o  t h e  e a r l y  

i n d u s t r i a l  development -of: t h e  S t a t e s .  The -ope ra t ion  of a 

g r i s t m i l l  o r  sawmill,. both s o  e s s e n t i a l  t o  e a r l y  c o l o n i a l  l i f e ,  

could have been h a l t e d  by t h e  mere whim of an  upper r i p a r i a n  

whose lands  had been flowed. 

Another problem confronted t h e  s t a t e s  w i t h  regard t o  t h e  

use  of w a t e k a y s  f o r  power purposes. A given s t ream could 

support  t h e  e f f i c i e n t  ope ra t ion  of only a l i m i t e d  number of 

m i l l s .  Some method.had t o . b e  devised i n  o r d e r  t n  p r o t e c t  a 
I 

m i l l e r  from t h e  impairment of h i s  ope ra t ions  due t o  t h e  con- 

s t r u c t i o n  of a dam.below him. The s o l u t i o n  t o  t h e s e  inhe ren t  

d i f f i c u l t i e s  under the. common law came i n  t h e  form of t h e  

M i l l  Acts. The Connecticut version, e n t i t l e d  t h e  "Flowage Act," 

2 0 ~ t  DeWitt v. Bissell, supra  n o t e  12  i n  w h i c h  t h e  Court no te s  t h e  favored 
s t a t u s  of t h e  use  of water  f o r  power purposes. 



2 1 
is  s t i l l  i n  e f f e c t  today. The Act provides  the. developer 

wi th  s i g n i f i c a n t  a s s i s t a n c e  i n  h i s  e f f o r t s  t o  r a i s e  a  head 

of water  f o r  t h e  genera t ion  of h y d r o e l e c t r i c  power. 

I f  a  developer  a n t i c i p a t e s  Ilowing water  onto ano the r ' s  

l and  and agreement cannot b'e reached regard lug  Ll~e a p p r s p r i u t c  

amount of damage,.he may proceed under t h e  Flowage A c t .  22 1 n  

essence,  t h e  p e t i t i o n e r  (developer)  must b r i n g  an a c t i o n  a g a i n s t  

t h e  owner of t h e  land t o  be  flowed i n  t h e  Super ior  Court f o r  

t h e  county i n  which t h e  land Lies.  This p e t i t i o n  must con ta in  

d c a c r i p t i o n s  of t h e  l a n d  t n  he nverflowed and t h e  dam o r  o t h e r  

proposed improvement ( inc lud ing  l o c a t i n n  and proposed he ight  

and dimensions).  General ly  speaking,  t h i s  a c t i o n  is  t r e a t e d  

l i k e  any o t h e r  c i v i l  a c t i o n .  Se rv i ce  of process  on t h e  owner 

of ,  l and  t o  be flowed'would be mes ne process  ( a  w r i t  of summons 
. . 

desc r ib ing  t h e  p a c t l e s ,  tho  cour t  t o  which i t  is  r e t u r n a b l e ,  

t h e  r e t u r n  day and t h e  d a t e  f o r  t h e  f i l i n g  of an appearance).  

The summons must be  accompanied by t h e  p e t i t i o n e r ' s  complaint.  
2 3 

Any p e t i t i o n  is t o  be  heard and decided by s committee of 

t h r e e  d i s i n t e r e s t e d . p r o p e r t y  owners appointed by t h e  cou r t .  

I n i t i a l l y ,  t h e  committee muat make a  f i n d i n g  as t o  whether t h e  

f lowing o r  t ak ing  of t h e  .respondent 's  land would be  of "publ ic  

use.  ,I  24 

21~onn. Gen. S t a t .  Ann. §.§ 52-446 - e t  seq. (West 1972). 

2  2 
Id.  - 



, I n  i n t e r p r e t i n g  t h e  term p u b l i c  use ,  the.  c o u r t s  have taken 

i t  t o  be  synonymous wi th  p u b l i c  b e n e f i t  o r  advantage: 

It would be d i f f i c u l t  t o  conceive a  g r e a t e r  
pubI i c  b e n e f i t  than  t h e  garner ing  up of t h e  
waste  waters  of innumerable s t reams and r i v e r s  
and ponds and l a k e s ,  and compelling them wi th  
g i g a n t i c  energy t o  turn- machinery and d r i v e  
m i l l s  and thereby b u i l d  up c i t i e s  and v i l l a g e s ,  
and extend bus iness ,  t h e  weal th ,  t h e  popula- 
t i o n  and t h e  p r o s p e r i t y  of t h e  s t a t e .  25 

This  concept of p u b l i c  u se  w i l l  be  f u r t h e r  addressed i n  t h e  

? 

d i scuss ion  below. 

Assuming f o r  t h e  moment t h a t  t h e  developer  can s u c c e s s f u l l y  

e s t a b l i s h  a  pub l i c  u se ,  t h e  committee is t o  a u t h o r i z e  t h e  flowage 

'easement and s p e c i f y  t h e  dam he igh t  and dimensions and t h e  per iod  

of time i n  which t h e  dam may be  m a i n ~ a i n e d . ~ ~  Add i t iona l ly ,  t h e  

committee must a s s e s s  t h e  damages t o  be  pa id  by t h e  developer.  
2  7 

The Superior  Court is t o - t h e n  in t e rvene  and add f i f t y  per  cent  

(50%) t o  t h e  amount s p e c i f i e d  by t h e  committee and o rde r  t h e  

developer  t o  pay t h e  f u l l  amount t o  t h e  i n d i v i d u a l  whose land 

is t o  be  overflowed. 
28 

E i t h e r  p a r t y  may move f o r  a  reassessment  of t h e  damages 

by a  jury .  I f  t h e  developer p e t i t i o n s  f o r  a  j u r y  de te rmina t ion ,  

t h e  fo l lowing  a p p l i e s  t o  him: 

a )  he  must pay t h e  c o s t s  of t h e  a p p l i c a t i o n  and hear ing;  

b) i f  t h e  j u r y  does no t  l e s s e n  t h e  amount of damages t o  

be pa id ,  t he  developer  w i l l  be  requi red  t o  pay t h e  a d d i t i o n a l  

2501mstead v. Camp, 33 Conn. 532 ,  551, 89 Am. Dec. 221 (1866). 

2  6 
Conn Gen S t a t .  Ann. $ 5  52-447'. 



c o s t s  of t h e  o t h e r  p a r t y ;  

c )  i f  t h e  amount of damages is decreased,  payment of t h e  

o t h e r  p a r t y ' s  c o s t s  w i l l  no t  be  r equ i r ed ;  

d )  i n  t h e  event t h a t  t h e  j u r y  r a i s e s  t h e  damages, a l l  

c o s t s  must he borne Ly Ll~e deve luper .  29 

I f  t h e  Super ior  Court accepts  t h e  f i n d i n g  on damages, e i t h e r  
30 

from t h e  committee o r  j u r y ,  t h e  de te rmina t ion  i s  f i n a l .  Conse- 

quent ly ,  t h e  r i g h t  t o  main ta in  t h e  dam a s  e s t a b l i s h e d  would be  

31 
conclus ive  and b inding  upon t h e  p a r t i e s ,  t h e i r  h e i r s  and ass ignees .  

Before t h e  developer  may flow t h e  land i n  issue, and w i t h i n  . 

s i x t y  (60) days a f t e r  t h e  proceedings have ended, he is  req11ire.d 

t o  pay t o  t h e  ind iv idua l  whose land w i l l  be  a f f e c t e d  t h e  damages 

32 ' 
and c o s t s  assessed .  

It must be  noted t h a t  t h e  "Flowage Act" a l s o  provides  t h a t  

a  dam may not  be e r ec t ed  which w i l l  i n j u r e  another  l awfu l ly  

3 3 
e x i s t i n g  m i l l  darn. This  p r o t e c t i o n  a l s o  extends t o  any m i l l  

s i t e  on which a dam or  m i l l  dam has been l awfu l ly  e r ec t ed  and 
:3 4 

used. The p r o t e c t i o n  may be  l o s t  o r  de fea t ed  by abandonment. 
3 5 

( 

The ques t ion  of whether t h e  r i g h t  t o  main ta in  a  m i l l  which has  

3 2 ~ d .  - 5 52-453. 

33 
Id.  § 52-448. - 

3 4 ~ d .  - 

3 5 ~ d .  - 



3 6 
been abandoned i s  one of f a c t  t o  be determined by t h e  committee., 

The f a c t  t h a t  a n  ind iv idua l  neglec ted  t o  use h i s  r i g h t  coupled 

wi th  a showing t h a t  he 'had  no i n t e n t i o n  of improving t h e  s i t e  

f o r  m i l l i n g  purposes,  has been he ld  t o  s u f f i c i e n t l y  suppor t  a 

f i nd ing  of abandonment. 
3 7 

A number of s t a t e s  have upheld t h e i r  m i l l  (flowage) a c t s  

on t h e  theory t h a t  they c o n s t i t u t e  a proper  e x e r c i s e  of t h e  
3 8 

s . t ,a te l  s p o l i c e  power. The r a t i o n a l e  i s  t h a t  such a c t s  

merely seek  t o  r e g u l a t e  c o n f l i c t i n g  proper ty  r i g h t s ;  t h e r e  is  

3 9 
no "taking" of p r i v a t e  land.  The Connecticut Flowage Act,  

on t h e  o t h e r  hand, envisages 'an  e x e r c i s e  of eminent domain 

power. This  is  evidenced by t h e  s t a t y t o r y  ,provis ion ' r equ i r ing  

a f i n d i n g  of "publ ic  use" be fo re  a p e t i t i o n e r  may be au thor ized  

4 0 
t o  f low t h e  land  of another .  

The Flowage Act has been j u s t i f i e d  a s  a proper  de l ega t ion  

of the power t o  e x e r c i s e  t h e  r i g h t  of eminent domain on t h e  

grounds t h a t  t h e  development of water  power i n  t h e  S t a t e  i s  a I 

4 1 
pub l i c  b e n e f i t  which could no t  o therwise  be r e a l i z e d .  Although 

h i s t o r i c a l l y  t h i s  power has f r equen t ly .  been u t i l i z e d  by a number 

of smal l ,  p r i v a t e  i n d u s t r i a l  e n t e r p r i s e s ,  j u s t i f i c a t i o n  has 

been provided nn t h e  r a t i o n a l e  t h a t  t h e  development of water 

3 6 
McArthur v. Morgan, 49 Conn. 347, (1881). 

37 
C u r t i s s  v. Smith, 35 Conn. 156 (1868). 

38See, e . g ,  O t i s  v. Ludlow Manufacturing Co., 95 Mass. (13 Allen)  10 (1866). 

4 0 
Conn. Gen. S t a t .  Ann. § 52-446 (West 1972). 

41 
Olmstead v. Camp, supra  no te  25. 



power f o r  p u b l i c  use  was primary whi le  any p r i v a t e  b e n e f i t  was 

merely i n c i d e n t a l .  
4 2 

It -must be  noted t h a t  t h i s  r a t i o n a l e ,  

a s  i t  o r i g i n a l l y  evolved, appl ied  t o  g r i s t m i l l s  and .sAmills. 
4 3  

These e n t e r p r i s e s  were r e a d i l y  found t o  be s u f f i c i e n t l y  ves ted  

wi th  a  p u b l i c  purpose. During t h e  Colonia l  pe r iod ,  t h e  gr inding  

of corn  was a  pub l i c  n e c e s s i t y ;  m i l l e r s  were requi red  by law 

t o  g r ind  f o r  a1.l who brought corn  t o  t h e i r  m i l . 1 ~ .  I n  a d d i t i o n ,  

t h e  r a t e s  a m i l l e r  w a s  permi t ted  t o  charge were r egu la t ed  by 

law. Sawmills were a l s o  e s s e n t i a l  t o  t h e  p r o s p e r i t y  of t h e  

community. 
44 

It is q u i t e  p l a u s i b l e  t h a t  a  number of developers  w i l l  

encounter s u b s t a n t i a l  d i f f i c u l t y  i n  meeting t h e  pub l i c  u se  

( b e n e f i t )  threshhold '  under t h e  Flowage Act. Few p r i v a t e  en ter -  

p r i s e s  w i l l  be  a b l e  t o  s t and  on equal  f o o t i n g  w i t h  t h e  g r i s t -  

m i l l s  and s a w m i l l s  of t h e  Colonia l  per iod.  P t  would seem t h a t  

a  L..H.H. p r o j e c t  which has a s  i t s  primary.purpose t h e  . s a i e  

and d i s t r i b u t i o n  of e l e c t r i c i t y  t o  t h e  p u b l i c  should have l i t t l e  

d i f f i c u l t y  i n  demonstrat ing a  s u f f i c i e n t  "publ ic  use." On t h e  

ocher hand, t h e  developer  who u t i l i z e s  t h e  energy he  produces 

s o l e l y  f o r  h i s  own manufacturing purpases would not  be  a b l e  t o  

proceed under t h e  Flowage Act. Somewhat l e s s  c l e a r  is t h e  s i t u -  

a t i o n  i n  which t h e  developer  u t i l i z e s  t h e  power he produces f o r  

4 3 
, - S e e g e n e r a l l y  Sackman, Nichols ' ,  The Law of Eminent Domain, 57.623 

(3rd Ed.. 1976). 



h i s  manufPcturing purposes and y e t  occas iona l ly  s u p p l i e s  power 

t o  a  g r i d  f o r  d i s t r i b u t i o n  purposes.  The committee of t h r e e  

d i s i n t e r e s t e d  proper ty  owners would have t o  i n i t i a l l y  determine 

whether t h e  developer ' s  a c t i v i t y  con fe r s  t h e  r e q u i s i t e  degree 

of "publ ic  benef i t . ' '  Even i f  t h e  developer  succeeds a t  t h i s  

l e v e l ,  t h e  de te rmina t ion  may be s u b j e c t  t o  c o n s t i t u t i o n a l  a t t a c k  

i n  t h e  cour t s .  P r i v a t e  land may not  be taken f o r  p r i v a t e  use  

even though damages may have been paid.  A s  one Connecticut 

Super ior  Court has  noted i n  a  d i f f e r e n t ,  bu t  r e l a t e d ,  con tex t :  

"in'many s i t u a t i o n s ,  t h e  r i g h t  (of eminent domain) may be sought 

p r imar i ly  f o r  p r i v a t e  enhancement o r  ga in ,  wi th  only such inc i -  

d e n t a l  gene ra l  b e n e f i t  o r  community advantage a s  might accrue  

from any succes s fu l  p r i v a t e  endeavor." 
4 5 

I n  such circumstance,  
I 

t h e  e x e r c i s e  of t h e  power of :eminent domain would be  unconst i -  

t u t i o n a l .  

S ince  t h e  Flowage Act r e q u i r e s  a  showing of p u b l i c  use ,  

t h e  developer  i n  Connecticut is  confronted wi th  a  burden not  

imposed upon developers  i n  those  s t a t e s  which uphold t h e i r  

m i l l  a c t s  on t h e  theory t h a t  they r e g u l a t e  c o n f l i c t i n g  proper ty  

r i g h t s .  

a. Maintenance of Water Level  

Once a dam has been cons t ruc t ed  a n d . t h e  land has been 

overflowed, t h e  ques t ion  a r i s e s  regard ing  t h e  o b l i g a t i o n  of a  

developer  t o  maintain a spec i . f ic  water  l e v e l  f o r  t h e  b e n e f i t  

4 5 ~ . ~ .  Bosworth and Son, Inc. v. Tamiola, 24 Conn. Supp. 328, 190 A.2d 
506 (1963). While t h e  focus of t h e  Court i n  t h i s  d e c i s i o n  is t h e  S t a t e ' s  
Drainage Act,  i t  a l s o  d i scusses  and compares t h e  r a t i o n a l e  under ly ing  t h e  
Flowage Act. 



of those  i n d i v i d u a l s  whose l ands  have been overflowed. I f  

t h e  l e v e l  of a pond is permi t ted  t o  drop,  o f f e n s i v e  odors  and 

mosquito i n f e s t a t i o n  may r e s u l t  wi th  t h e  consequence t h a t  t h e  

va lue  of flowed land w i l l  be  adverse ly  a f f ec t ed .  On t h e  o t h e r  

hand, if thedeveloper  is r equ i r ed  t o  main ta in  a s p e c i f i c  water  

l e v e l ,  t h e  va lue  of h i s  proper ty  is  l i k e l y  t o  be imparied.s i 'nce 

t h e r e  w i l l  be  t imes when he cannot bo th  main ta in  a s p e c i f i c  

level  and genera te  gayer.  This  would be p a r t i c u l a r l y  t r u e  

dur ing  t h e  dry  summer months. 

I11 a d d r e s s i ~ ~ g  t h i s  problem, t h e  Connecticut Supreme Court 

of E r r o r s  has  determined t h a t  t h e  "favored p o s i t i o n  of t h e  

development of water  power" r e q u i r e s  s t r i k i n g  t h e  ba lance  i n  

11 6 
f avo r  of t h e  dam owner. The developer has  t hus  been r e l i e v e d  

of a p o t e n t i a l l y  s u b s t a n t i a l  burden. 

B. Pub l i c  T rus t ,  Environmental P r o t e c t i o n  and C i t i z e n  Complaints 

The concept of Pub l i c  T rus t  has  been previous ly  noted dur ing  

t h e  d i scuss ion  of navigable  waterways. As t h e  importance of pre- 

s e rv ing  t h e  q u a l i t y  of t h e  n a t i o n ' s  land ,  air  and water  has  become 

i n c r e a s i n g l y  r e a l i z e d ,  t h e r e  has been a gene ra l  tendency t o  i n c r e a s e  

t h e  no t ion  of t h e  '?Public Trust." The Connecticut l e g i s l a t u r e  has  

dec l a red  : 

... t h e r e  is a p u b l i c  t r u s t  i n  t h e  a i r ,  water  and o t h e r  
n a t u r a l  resources  of t h e  S ta te . . . and  t h a t  each person is  
e n t i t l e d  t o  t h e  p r o t e c t i o n ,  p re se rva t ion  and enhancement 
of the same. It is f u r t h e r  found and dec lared  t h a t  i t  
i s  i n  t h e  pub l i c  i n t e r e s t  t o  provide  a l l  persons w i t h  
a n  adequate  remedy t o  p r o t e c t  ( t hese  n a t u r a l  r e sou rces )  

4 6 ~ e ~ i t t  v. Biswell ,  7 7  Conn. 530, 60 A. 113 (1905). 



47 
from unreasonable pollution, impairment or destruction. 

The Department of Environmental Protection (hereinafter D.E.P.) 

has jurisdiction over all matters relating to the preservation 

and protection of the water resources of the state. 
4 8 

The D.E.P. 

is under the direction of a commissioner who is required to carry , - 
out the environmental policies of the state. Consistent with the 

environmental policy of the state, the Commissioner is empowered 

to promote and coordinate management of water, land and air re- 

sources to assure their protection, enhancement and proper all&- 

cation and utilization; p.rovide for the protection, enhancement 

and management of inland, marine and coastal water resources, 

including, but not limited to, wetlands, rivers, estuaries and . 

shorelines; regulate the storage, handling and transportation of 

solids, liquids and gases which may cause or contribute to pollu- 

tion; and provide for 'minimum state-wide standards for the mining, 

extraction, excavation or removal of earth materials of all types. 49 

The.Commissioner of Environmental Protection also has the power to 

adopt, amend or repeal such environmental standards and regulations 
50 

as are necessary and proper to.carry out his functions. 

If there are any citizen complaints alleging a violation of 

any environmental statute or .regulatid.n, they are directed to the 

Council on Environmental Quality. The Council is directed by 

statute to investigate these allegations, and if proper, to 

direct the matter to the Commissioner of ~nvironmental Protection 

47 
Conn. Gen. Stat. Ann. 5 22(a)-15 (West 1975). 



who is requi red  t o  conduct a p u b l i c  hear ing  on t h e  i s sue .  
5 1 

The developer  i s  l i k e l y  t o  be a c u t e l y  aware of t h e  a f f e c t s  

of h i s  L.H.H. p r o j e c t  on t h e  environment. This  w i l l ,  no doubt,  

be  due i n  p a r t  t o  h i s  o b l i g a t i o n  t o  comply wi th  Federa l  and s t a t e  

r e g u l a t i o n s  which a r e  permeated w i t h  environmental concerns. Com- 

p l i a n c ~  wi th  t h e s e  should gene ra l ly  provide  p r o t e c t i o n  a g a i n s t  

c i t i z e n  complaints.  Never the less ,  t h e  developer should be  aware 

t h a t  i n  c e r t a i n  s i t u a t i o n s  a succes s fu l  a l l e g a t i o n  under t h e  c i t i -  

zen c o ~ p l a i n t  s t a t u t e  may impose addi t ional :  de lay ,  and consequent1.y 

addi.t.iona1 c o s t s  w i th  r e s p e c t  t o  h i s  p r o j e c t .  

C. L i a b i l i t y  f o r  Dam Breach 

The developer  w i l l  n a t u r a l l y  be concerned wi th  ' the  e x t e n t  of 

h i s  l i a b i l i t y  f o r  i n j u r i e s  r e s u l t i n g  from dam breach. The p re sen t  

. s t a t u s  of t h e  l a w  i n  Connecticut is favorab le  t o  him; a developer  

w i l l  h e  he ld  l i a b l e  only i f  he  was neg l igen t .  The Connecticut 

c o u r t s  have determined t h a t  a dam owner is  no t  t o  be  viewed a s  an 

i n s u r e r .  Thns t h e  measure of h i s  duty i n  t h e  cons t ruc t ion  and 

maintenance of h i s  dam is  t o  u se  reasonable  c a r e  and conduct opera- 
52 

t i o n s  of t h e  dam i n  a non-negligent manner. This  theory  of 

l i a b i l i t y  c o n t r a s t s  w i t h  another  theory r e c e n t l y  adopted by the  

s t a t e  c o u r t s  i n  Massachusetts.: " s t r i c t  l i a b i l i t y . " 5 3  Under s t r i c t  

l i a b i l i t y ,  a developer  would be  he ld  l i a b l e  f o r  those  damages fore-  

54 
seeab ly  caused by dam breach r e g a r d l e s s  of any f a u l t  on h i s  p a r t .  

\ 

5 1 
Id.  5 22(a)-13. - 

52 
Beauton v. Connect icut  L igh t ' and  Power Co., 125 Conn. 76, 3 A.2d 315 (1938). 

5 3 ~ e e  - Clark-Aihan v. Cromwell-Wright., 367 Mass. 70, 323 N . E .  2d 876 (1975). 
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An obvious consequence of t h i s  theory of l i a b i l i t y  is  t h a t  t h e  

r i s k  of development i s  s i g n i f i c a n t l y  increased .  A f u r t h e r  con- 

sequence is  t h a t  i n s u r e r s  may be w i l l i n g  t o  extend coverage only 

t o  very low r i s k ,  e.g. ,  run  of t h e  r i v e r ,  ope ra t ions  i n  s t r i c t  - 
l i a b i l i t y  j u r i s d i c t i o n s .  

While Connecticut s t f l l  adheres  t o  t h e  negl igence  approach, 

t h e  developer should be aware t h a t  s t a t e  c o u r t s  a r e  f r equen t ly  

inf luenced  by .the j u d i c i a l  dec i s ions  of neighboring s t a t e s .  I f  

t h e  Massachusetts r a t i o n a l e  proves t o  be ' pe r suas ive ,  Connecticut 

may w e l l  adopt  a  " s t r i c t  l i a b i l i t y "  approach a t  some p o i n t  i n  t h e  

f u t u r e .  



11. LICENSING, PERMITTING AND REVIEW PROCEDURES 

A. Dam Cons t ruc t ion  and Wetland Permi ts  

Pursuant  t o  t h e  procedures  o u t l i n e d  i n  8 25-110 t o  825-119 

of t he  Connect icut  s t a t u t e s ,  a developer must submit an  appl ica-  

t i o n  t o  t h e  Commissioner of Environmental P r o t e c t i o n  f o r  a permit  

t o  cons t ruc t  and o p e r a t e  a  dam. The Commissioner has  t h e  power t o  

formula te  a l l  r u l e s ,  d e f i n i t i o n s ,  and r e g u l a t i o n s  t h a t  a r e  necessary 

i n  ca r ry ing  out  t h e s e  s t a t u t o r y  p rov i s ions  r e l a t i n g  t o  dams. The 

powers of t h e  Commissioner i nc lude  inves t ' i ga t ions  and ga the r ing  

d a t a  by e n t e r i n g  upon p r i v a t e  proper ty  s o  a s  t o  check dams, water- 
55 

sheds,  s i t e s ,  s t r u c t u r e s  and gene ra l  condi t ions .  

The developer  must f i l e ,  t oge the r  w i t h  t h e  a p p l i c a t i o n ,  t h e  

necessary  drawings, p l a n s , . . s p e c i f i c a t i o n s  and any o t h e r  d a t a  which 

t h e  Commissioner may b e  r e g u l a t i o n  r equ i r e .  A copy of t h i s  appl i -  

c a t i o n  must a l s o  be  f i l e d  wi th  t h e  Clerk  of the. . town i n  which t h e  
5  6 

dam is proposed t o  b e  b u i l t .  

The i s suance  of a permit app,rov%ng t h e  cons t ruc t ion  of t h e  

dam is cont ingent  upon a  de te rmina t ion  of t h e  environmental impacts 

of t h e  c o n s t r u c t i o n  work on t h e  in l and  wetlands,  an  in spec t ion  of 

t h e  proposed s i te  and an  examination of t h e  p e r t i n e n t  documents 

submit ted wi th  t h e  app l i ca t ion .  These assessments  a r e  c a r r i e d  out  

by the  Commissioner himself o r  by an  appointed r e p r e s e n t a t i v e  o r  

by an independent.  consul tan t .  The f e e  which may be  exacted f o r  

55~onn .  Gen. S t a t .  Ann. 5 25-110 (West 1975). 

5 6 Conn. Gen. S t a t .  Ann. 5 25-112 ,(West 1975). 
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t h e  cons t ruc t ion  permit  ranges between one and t e n  d o l l a r s  ( $ 1  and 

$10) 57 and is :charged t o  t h e  M e l o p e r .  

Once t h e  cons t ruc t ton  permit  has been granted ,  t h e  developer  

i s  au thor ized  t o  i n i t i a t e  . cons t ruc t ion  of t h e  dam. Throughout- the 

cons t ruc t ion  process, ,  t h e  Commissioner h a s . t h e  cont inuing duty t o  

main ta in  supe rv i s ion  over t h e  dam t o  a s s u r e  i t s  s a f e t y .  The Com- 

missioner  may exercise '  t h i s  superv isory  func t ion  himself o r  may 

p lace  a competent i n spec to r  on t h e  work. The compensation f o r  such 
5 8 

an  Tnspector is shared equa l ly  by t h e  s t a t e  and by t h e  owner. 

Upon t h e  completion of t,he cons t ruc t ion  of t h e  dam, t h e  devel- 

oper ,must  f i l e  p l ans  and d e s c r i p t i o n s  of t h e  work as a c t u a l l y  con- 

s t r u c t e d .  Should t h e  Commissioner f i n d  t h a t  t h e  s t r u c t u r e  has been 

cons t ruc ted  t o  h i s  s a t i s f a c . t i o n  and is. s a f e ,  he would then  i s s u e  

a  c e r t i f i c a t e  approving t h e  s t ruc tu re . .  The c e r t i f i c a t e  of approval  

5  9 
is subsequent ly f i l e d  by t h e  developer  wi th  t h e  town .land records.  

A s  mentioned previous ly ,  t h e  commissioner' is  d i r e c t e d  t o  de te r -  

mine t h e  environmental impact of t h e  cons t ruc t ion  work on t h e  in land  

wetlands of t h e  s t a t e .  S p e c i f i c a l l y ,  s e c t i o n  25-112 ob l iges  t h e  

Commissioner t o  base h i s  de te rmina t ion  whether t o . g r a n t  o r  deny 

t h e  i n i t i a l  permit  i n  accordance w i t h . t h e  previsTons p re sc r ibed  i n  

6 0 
t h e  In land  Wetlands and Watercourses Act. A cursory  reading  of 

t h e s e  p rov i s ions  seems t o  i m p l y  t h a t  t h i s  s t a t u t o r y  i n t e r p l a y  

t r i g g e r s  l o c a l  i n l and  w e t  land agency involvement and' t hus  r e q u i r e s  

58 
Conn. Gen. S t a t .  Ann. 5 25-113 (West 1975). 

5  9 
Conn.' Gen. S t a t .  AM. 5 25-114 (West 1975). 

60~onn .  Gen. S t a t .  Ann. 5 22a-30 t.0 522a-45, i n c l u s i v e  (West Cum. Supp. 
1978). 



a .deve lope r  t o  s eek  and o b t a i n  a  s e p a r a t e  i n l and  wetlands permit 

i n  a d d i t i o n  t o  a  dam c o n s t r u c t i o n  permit.  This  no t ion  is  fore-  

c lo sed ,  however, by a  comprehensive reading  of t h e  r e g u l a t i o n s  

promulgated u n d e r , t h e  Inland Wetlands and Watercourses Act which 

provide  i n  r e l e v a n t  p a r t :  t h e  Commissioner of Erlvironmental Pro- 

t e c t i o n  is empowered t o  " l i c e n s e  and main ta in  exc lus ive  j u r i s d i c -  

t i o n  over a c t i v i t i e s  i n  t h e  in land  wetlands and wotcrcourses" 

i nc lud ing  t h e  c o n s t r u c t i o n  o r  modi f ica t ion  of any dam;61 and 

"any permit gran ted  o r  denied by t h e  Commissioner i s  binding u p o n '  

62 
any l o c a l  i n l and  wetland agency a s  ma t t e r s  w i t h i n  h i s  j u r i s d i c t i o n . "  

The concept of exc lus ive  j u r i s d i c t i o n  i n  t h e  Commissioner is  

f u r t h e r  supported by two fnformal  advisory  opin ions  d r a f t e d  by t h e  
I 

Attorney General. I n  response t o  i n q u i r i e s  from t h e  Department of 

~ n v i r o n m e n t a l  P r o t e c t i o n  concerning dam c o n s t r u c t i o n  and modifica- 

t i o n s  i n  the. i n l and  wetlands,  t h e  Attorney General has expressed 

t h a t  whi le  t h e  l e g i s l a t i o n  p e r t a i n i n g  t o  dams and r e s e r v o i r s  is 

acknowledged t o  be  concerned wi th  t h e  s a f e t y  a s p e c t s  of cons t ruc t ing ,  

main ta in ing ,  a l t e r i n g  and r e p a i r i n g  dams, t h a t  is  not  t h e  l i m i t  of 

6  3 
i t s  scope. The p rov i s ions  repose i n  t h e  Commissioner t h e  respon- 

s i b i l i t i e s  of cons ide r ing  not  only t h e  i&ed ia t e  concerns of  t h e  

e f f e c t  of l i f e  and p rope r ty ,  bu t  a l s o  t h e  more comprehensive 

cons ide ra t ions  inc lud ing  t h e  impact on in l and  wetlands of t h e  

state, t o  t h e  exc lus ion  of any l o c a l  in land  wetlands commission. 
6 4 

61 
Regs. 22a-39-4.3(a). 

@opin ion  of Attorney General expressed i n  l e t t e r  da ted  June 9, 1977, t o  Hon. 
S t an ley  J. Pac, Commissioner of Environmental P r o t e c t i o n  from James J. Grady, A s s i s -  
t a n t  Attorney General. 

640pinion of Attorney General expressed i n  l e t t e r  da ted  A p r i l  12,  1976, t o  Hon. 
Joseph N. G i l l ,  Commissioner of Environmental P r o t e c t i o n  from James J. Grady, A s s i s -  
t a n t  Attorney General. 



It i s  t h e r e f o r e  pe rmis s ib l e  f o r  a  developer ,  once having obta ined  

a  proper  dam cons t ruc t ion  permi t ,  t o  proceed wi th  excavat ing and 

dredging m a t e r i a l  from an impounded a r e a  without  a d d i t i o n a l  r ecour se  

t o  a  l o c a l  i n l and  wetland agency f o r  a  second permit.  Also, t h e  

c r e a t i o n  of a  pond o r  a  l a k e  which is  i n c i d e n t a l  t o  o r  t h e  r e s u l t  

of t h e  cons t ruc t ion  of t h e  dam would be included i n  t h e  s t a t u t o r y  

scheme governing dams and r e s e r v o i r s  and thus ,  would be au thor ized  
65 

under a  dam cons t ruc t ion  permit .  

P r i o r  t o  i s s u i n g  t h e  dam' cons t ruc t ion  permi t ,  t h e  Commissioner, 

a s  a  ma t t e r  of d i s c r e t i o n ,  may submit a copy of t h e  a p p l i c a t i o n  t o  

66 
t h e  l o c a l  conserva t ion  commisston f o r  review. The r e g u l a t i o n s  

a r e  adamant, however, i n  main ta in ing  t h a t  f a i l u r e  t o  r e c e i v e  comment 

from e i t h e r  of t h e s e  agencies  would no t  de lay  o r  p r e j u d i c e  t h e  f i n a l  

6  7  
d e c i s i o n  on an  app l i ca t ion .  A hear ing  on t h e  a p p l i c a t i o n  is a l s o  

d i s c r e t i o n a r y ;  necessary  only  when t h e  Commissioner f i n d s  t h a t  t h e  

proposed a c t i v i t y  would p.resent a  s i g n i f i c a n t  impact o r  major e f f e c t  
6  8  

upon a  wetland o r  watercourse.  I f  a f t e r  a  f u l l  review of t h e  

environmental impact of t h e  proposed a c t i o n  t h e  Commission i n i t i a l l y  

f i n d s  no such s i g n i f i c a n t  o r  major e f f e c t  on t h e  in l and  wetlands 

o r  watercourses ,  t h e  Commissioner may a l low t h e  a c t i v i t y  w i th  o r  

without  condi t ions  o r  l i m i , t a t i o n s  and no hear ing  would be  requi red .  
69 

A s  a  matter of p r a c t i c e ,  a' preponderance of dam cons t ruc t ion  

6  5  
Supra, n o t e  59. 

6 6 ~ e g s .  22a-39-5.7(a). 

6 7 ~ e g s .  22a-39-5.7 (b) . 
6 8 ~ e g s .  22a-39-5.5. 

6 9 ~ e g s .  22a-39-5.3. 



and mod i f i ca t ion  permi ts  a r e  gran ted  by t h e  Commissioner wi thout  

7 0 
r ecour se  t o  a  hear ing .  Add i t iona l ly ,  i t  has been in t imated  by 

t h e  Superintendent  of Dam Maintenance, w i t h i n  t h e  Department of 

Environmental P ro t ec t ion ,  t h a t  t o  d a t e  a  succes s fu l  dam permit  

a p p l i c a n t  need no t  o b t a i n  a  water  q u a l i t y  c e r t i f i c a t e  o r  a  s e p a r a t e  
7  1 

channel  encroachment permit i n  o rde r  t o  proceed wi th  a  p r o j e c t .  

Thc r a t i o n a l i z a t i o n  f o r  t h i s  one-stop approach i s  t h a t  i t  stream- 

l i n e s  t h e  a d m i n i s t r a t i v e  process ,  avoiding d u p l i c i t y  and unnecessary 

expense f o r  bo th  t h e  a p p l i c a n t . a n d  t h e  Commissioner. (The Commission- 

er is empowered with exc lus ive  j u r i s d i c t i o n  over  th'e r e g u l a t i o n  of 

c o n s t r u c t i o n  o r  placement of any o b s t r u c t i o n  w i t h i n  channel  encroach- 

ment l i n e s  a s  w e l l  a s  d i scha rges  i n t o  t h e  waters  of t h e  s t a t e  and 

i s suance  of a  permit  f o r  t h e s e  a c t i v i t i e s  would r e q u i r e  an  environ- 

mental assessment s u b s t a n t i a l l y  t h e  same a s  t h a t  requi red  f o r  a 

7 2  
dam permit.) 

Addi t iona l  j u s t i f i c a t i o n  f o r  t h e  Commissioner's p o s i t i o n  t h a t  

s e p a r a t e  permi ts  need not  be obta ined ,  a t  l e a s t  w i th  r e spec t  t o  

water  q u a l i t y  c e r t i f i c a t e s ,  can  be found i n  t h e  water  p o l l u t i o n  

abatement s t a t u t e * i t s e l f  which provides :  " the  commissioner may waive 

p u b l i c  hear3ngs and approve a p p l i c a t i o n s  of c e r t a i n  c a t e g o r i e s ,  types 

o r  s i z e s  of d i scharges  i f  they a r e  no t  l i k e l y  t o  cause  s u b s t a n t i a l  

po l l . ?~ t ion .  ,173 

" ~ e l e ~ h o n e  conversati .on w i t h  Superintendent  of Darn Maintenance, Vic tor  
Galgowski, October 1978.' 

711~1. - 
72~egs .  29a-39-4.3 ( a ) .  

7 3 ~ o n n .  Gen. S t a t .  Ann. § 25-54b (West 1975). . ' 



"Po1 lu t ion"~as  def ined  by s t a t u t e  means render ing  unclean 

o r  impure of any waters  of t h e ' s t a t e  by reason of m a t e r i a l  d i s -  

charged o r  depos i ted  t h e r e i n ,  so  a s . t o  come i n  con tac t  wi th  any 
74 

waters  d i r e c t l y . o r  i n d i r e c t l y .  11 Rendering unclean o r  impure" 

means any a l t e r a t i o n  of t h e  phys i ca l ,  chemical o r  b i o l o g i c a l  prop- 

e r t i e s  of any of t h e  waters  of t h e  s t a t e ,  inc luding  bu t  not  l imi t ed  

t o  change i n  odor,  co lo r ,  t u r b i d i t y  o r  t a s t e .  
7  5 

To d a t e  a  dam has 

not  been considered a  po in t  source  of p o l l u t i o n  i n  Connec t imt ,  

however, faced wi th  t h e  pervas iveness  of t h e  s t a t u t o r y  d e f i n i t i o n s  

f o r  p o l l u t i o n  and t h e  p re sen t  controversy i n  t h e  f e d e r a l  c o u r t s  con- 

cern ing  t h i s  ma t t e r ,  t h e  Commissioner may be i n c l . i n e d . t o  change S i s  

pos i t i on .  

Recent ly,  a  d i s p u t e  has  a r i s e n  a s  t o  t h e  p r o p r i e t y  of a  dam 

owner who is  a t tempt ing  t o  remove" h i s  dam. 7 6  Relying upon t h e  

Attorney General ' s  opinion,  t h e  Commissioner has  maintained h i s  

p o s i t i o n  t h a t  t h e  owner, having p rev ious ly  acqui red  a  dam permit  

f o r  t h e  modi f ica t ion ,  does .not have t o  o b t a i n  a  s e p a r a t e  l o c a l  

i n l ands  wetlands permit.  On t h e  o t h e r  hand, envi ronmenta l i s t s  

have in te rvened  and have claimed t h a t  t h e  l o c a l  permit is  requi red .  

The Commissioner is  aware t h a t  t h e  Attorney Genera l ' s  op in ion  is  
< 

advisory  only and would have no f o r c e  and e f f e c t  i n  a cour t  of law. 

I n  any event ,  a  hear ing  has been scheduled which is  hoped t o  r e s o l v e  . 

t h e  d i s p u t e ;  however, t h e  l i ke l ihood  of f u t u r e  a d j u d i c a t i o n  on t h i s  

7 6 ~ u p r a ,  no te  16. 



mat t e r  has  not  been discounted.  

To a developer ,  i t  should be of primary concern t o  l e a r n  how 

such i n t e r v e n t i o n ,  a t t a c k i n g  t h e  p r o p r i e t y  of h i s  p r o j e c t ,  

may be e f f e c t u a t e d  and thereby cause him delay.  Any c i t i z e n  com- 

p l a i n t s  a l l e g i n g  a v i o l a t i o n  of an  environm&tal s t a t u t e  o r  regu- 

l a t i o n  a r e  d i r e c t e d  t o  t h e  Council  on Environmental Qual i ty .  The 

Council  is mandated by s t a t u t e  t o  i n v e s t i g a t e  t hese  a l l c g n t i o n s ,  

and, i f  proper  t o  d i r e c t  t h e  ma t t e r  t o  t h e  Commissioner of Environ- 

. . mental  P r o t e c t i o n  who is requ i r ed  t o  conduct a p u b l i c  hea r ing  on 
7  7  

tlie i s sue .  A determina t ion  of t h c  ma t t c r  muot bc  mado and 

publ i shed  by t h e  Commissioner w i t h i n  f o r t y - f i v e  (45) days a f t e r  

t h e  hearing.  Those aggrieved by t h e  Commissioner's f i nd ings  a r e  

a f forded  t h e  oppor tuni ty  t o  t a k e  a n  appea l  t o  t h e  supe r io r  cour t  

f o r  t h e  county o r  j u d 5 c i a l  d i s t r i c t  where t h e  proper ty  s u b j e c t  t o  

t h e  d i s p u t e  is loca ted .  Under Connecticut law, which i s  c o n s i s t e ~ l t  

w i t h  t h e  law elsewhere p e r t a i n i n g  t o  j u d i c i a l  review of administra-  

t i v e  a c t i o n ,  t h e  scope of review by t h e  c o u r t  would b e  l i m i t e d  and 

concerned o n l y . w i t h  where t h e  Commissioner ac t ed  i l l e g a l l y ,  a rb i -  

7  8  
t r a r i l y  o r  i n  abuse of h i s  d i s c r e t i o n .  

B. Environmental P ro t ec t ion :  Review Procedures f o r  . S t a t e  Sponsored 
and Funded P r o j e c t s  

A s  p rev ious ly  noted,  the '  concept of "pub1i.c t r u s t "  has  gradual ly  

been expanded throughout t h e  years .  79 One r e f l e c t i o n  of t h i s  has  

7  7 
Conn. Gen. S t a t .  Ann. § 22a-13. 

7 8 ~ t a t e  v. Hillman, 110 Conn. 92, 147 A. 294 (1929). 

7  9  
See d i scuss ion  p a r t  I B t h i s  paper.  - 



been t h e  enactment of environmental p r o t e c t i o n  (o r  po l i cy )  a c t s  . 

both  on t h e  n a t i o n a l  l e v e l  and i n  a  number of s t a t e s .  The Connec- 

t i c u t  ve r s ion  is incorpora ted  w i t h i n  t h e  genera l  s t a t u t o r y  s e c t i o n  

80 
on Environmental P ro t ec t ion .  

The General Assembly of Connecticut has d i r e c t e d  t h a t ,  t o  

t h e  f u l l e s t  e x t e n t  poss ib l e , '  each s t a t e  department,  i n s t i t u t i o n  o r  

agency s h a l l  review i t s  p o l i c i e s  and p r a c t i c e s  t o  i n s u r e  t h a t  

8  1 
they a r e  c o n s i s t e n t  w i th  t h e  s t a t e ' s  environmental po l icy .  

S p e c i f i c  procedures  f o r  evs lua t ion ' and  review a r e  mandated wi th  

regard  t o  agency recoinmendation o r  i n i t i a t i o n  of a c t i o n s  which 

8  2  
may s i g n i f i c a n t l y  a f f e c t  t h e  environment. Act ions which may 

s i g n i f i c a n t l y  a f f e c t  t h e  environment a r e  def ined  a s  " ind iv idua l  

a c i t i v i t i e s  o r  a  sequence of planned a c t i v i t i e s  proposed t o  b e  

undertaken by s t a t e  departments,  i n s t i t u t i o n s  o r  agencies  o r  

funded i n  whole o r  i n  p a r t  by t h e  s t a t e ,  which could have a major 

impact on t h e  s t a t e ' s  l and ,  water  a i r  o r  o t h e r  environmental 

r e sou rces ,  o r  could s e r v e  s h o r t  term t o  t h e  d isadvantage  of long- 

term environmental goa ls .  "83 Such a c t i o n s  inc lude  new p r o j e c t s  

84 
supported by s t a t e  c o n t r a c t s  and g ran t s .  The s t a t u t o r y  d e f i n i t i o n  

of " s i g n i f i c a n t  ac t ion"  does no t ,  hwoever, extend t o  t hose  a c t i v i t i e s  

i,n which t h e  S t a t e  func t ions  only in a pe rmi t t i ng  o r  l i c e n s i n g  

8 0 ~ o r  t h e  s p e c i f i c  p rov i s ions  r e l a t i n g  t o  review, see Conn. Gen. S t a t .  
Ann. §§22a-la through 22a-lf (West Cum. Supp. 1978). 

831d. - 22a-lc. 

84 
Id .  - 



8 5 
capac i ty .  This  c o n t r a s t s  w i t h  t h e  po l i cy  of o t h e r  s t a t e s  under 

s i m i l a r  laws. 
8  6 

I f  t h e  deve loper ' s  p r o j e c t  q u a l i f i e s  a s  one which may s i g n i -  

f i c a n t l y  a f f e c t  t h e  environment, an  environmental impact eva lua t ion  

( h e r e i n a f r e r  EIE) i i ~ u s t  be  propoced. A l l  ETKs must be  d e t a i l e d  

s ta tements  which inc lude  the  fol lowing:  

1 )  a  d e s c r i p t i o n  of t h e  proposed a c t i o n ;  

2) t h e  environmental consequences of t h e  proposed a c t i o n ,  

i nc lud ing  d i r e c t  and ind i r e c t  e f f e c t s  which might r e s u l t  

du r ing  and subsequent t o  t h e  proposed a c t i o n ;  

3) any adverse  environmental e f f e c t s  which ca~i l iot  be avoided; 

4)  a l t e r n a t i v e s  t o  t h e  proposed a c t i u n ,  inc luding  t h e  a l t e r -  

n a t i v e  of no t  proceeding w i t h  t h e  p roposed . ac t ion ;  

5) m i t i g a t i o n  measures proposed t o  minimize environmental 

impacts ; 

6) an  a n a l y s i s  of t h e  short- term and long-term, economic, 

s o c i a l  and e r l ~ i r o n m e ~ l t a l  c o s t s .  and benef':i ts of t h e  proposed 

a c t i o n ;  

7) t h e  e f f e c t  of t h e  proposed a c t i o n  on t h e  use and conser- 

8  7  
v a t i o n . o f  energy resources .  

The EIE is t o  be prepared by t h e  s t a t e  agency p r imar i ly  respon-,  

88 
s i b l e  f o r  i n i t i a t i o n  o r  recornmeadatlull. An a f f c c t e d  developer ,  

8 5 ~ e l e p h o n e  conversa t ion  wi th  M s .  Marianne Dickenson, Executive U.irector,  
Connect icut  Council 'on Environmental Qua l i t y ,  January 3, 1979. 

8  6 
See,, e .g . ,  Mass Gen. Laws Ann. ch. 30, 8 61 e t  seq. (West Cum. Supp. 

1978 - 1979). 

8  7  / 

Conn Gen. S t a t .  Ann. 5 22a-lb(b) (West Cum. Supp. 1978). 



however, w i l l  i n ~ a l l  p r o b a b i l i t y  be  requi red  , t o  submit a  s u b s t a n t i a l  

amount of d a t a  i n  order. t o  f a c i l i t a t e  t h e  p repa ra t ion  of an 

adequate  EIE. 

Af t e r  an EIE is  completed, i t  is submit ted f o r  comment and 

review t o  t h e  Council on Environmental Qual i ty ,  t h e  Department of 

Environmental p r o t e c t i o n  and o t h e r  a p p r o p r i a t e  agencies ,  and t o  
89 

t h e  town c l e r k  of each a f f e c t e d  munic ipa l i ty .  I n  a d d i t i o n ,  

90 
copies  must be'made a v a i l a b l e  f o r  pub l i c  i n spec t ion  and comment. 

The agency r e spons ib l e  f o r  prepar ing  an  EIE is r equ i r ed  t o  pub l i sh  

n o t i c e  of i t s  a v a i l a b i l i t y .  I f  twenty-five (25) persons o r  an 

a s s o c i a t i o n  having not  l e s s  than  twenty-five (25) persons r eques t  

a  hear ing  wi th in  t e n  (10) days of p u b l i c a t i o n ,  t h e  agency must 

91  
provide one. A l l  comments rece ived  by t h e  agency must be  fo r -  

warded t o  t h e  S t a t e  Planning Council. The S t a t e  O f f i c e  of Po l i cy  

and Management is  r equ i r ed  t o  review an  EIE, t oge the r  wi th  t h e  

comments thereon,  and make a  w r i t t e n  de termina t ion  a s  t o  whether 

t h e  EIE s a t i s f i e s  t h e  s t a t e ' s  po l i cy  on environmental p ro t ec t ion .  

The de termina t ion  is t o  be made p u b l i c  and forwarded t o  t he  agency 

which prepared t h e  EIE. 

The review requirements under t h e  Connecticut v e r s i o n  of t h e  

Environmental P r o t e c t i o n  Act poses a  dilemma t o  t h e  developer.  It 

is  l i k e l y  t h a t  he w i l l  s eek  a s  much f i n a n c i a l  a s s i s t a n c e  a s  p o s s i b l e  

f o r  h i s  pr0jec.t .  Such a s s i s t a n c e  may very w e l l  d e r i v e  from s t a t e  

funding programs. However, i f  t h e  developer  r e c e i v e s  s t a t e  monies 
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h e  w i l l  be r e q u i r e d  t o  comply w i t h . t h e  EIE p r e p a r a t i o n  and rcvicw 

p r o c e d u r e s .  T h i s  w i l l  c o n s ' t i t u t e  a d d i t i o n a l  .d.elay and c o s t .  I f  ' 

t h e  d e v e l o p e r  must f i l e ,  a n  Environmental  Impact Sta tement  (here- 

i n a f t e r  EIS) under t h e  N a t i o n a l  Environmental  P r o t e c t i o n  Act 

( h e r e i n a f t e r  EPA), t h i s  a d d i t i o n a l  burden may n o t  b e  s i g n i f i c a n t .  

9 2  
A F e d e r a l  EIS may b e  f i l e d  a s  a  s u . b s t i t u t e  f o r  t h e  S t a t e  EIE. . 

In a d d i t i o n ,  i t  is  n o t  l i k e l y  t h a t  t h e  d e v e l o p e r  would b e  sub- 

j e c t e d  t o  a more s t r i n g e n t  comment and review under t h e  s t a t e  

law t h a n  he  would b e  under N.E.P.A. I f  f o r  some r e a s o n ,  however, 

t h e  d e v e l o p e r  i s  n o t  r e q u i r e d  t o  f i l e  a n  EIS under N . E . P . A . ,  t h e  

d e l a y  and c o s t  of t h e  S t a t e  p rocedure  may outweigh any benef$ t  

, h e  may r e c e i v e  i n  t h e  form of s t a t e  f i n a n c i n g .  Each s i t u a t i o n  must 

be  e v a l u a t e d  i n d i v i d u a l l y .  I n  some c i r c u m s t a n c e s  , t h e  deve loper  

may d e r i v e  g r e a t e r  b e n e f i t  by s e e k i n g  fund ing  from p r i v a t e , s o u r c e s .  

32  
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111. PUBLIC UTILITIES REGULATION 

Before  t h e  d i s c u s s i o n  b e g i n s ,  i t -  i s  n e c e s s a r y  t o  a s c e r t a i n  t h e  

u s e  t o  which t h e  p r o p o s e d , s m a l l  s c a l e  h y d r o e l e c t r i c  f a c i l i t y  w l l l  

be put .  S e c t i o n s  A and B d e a l  on ly  w i t h  f a c i l i t i e s  which a n t i c i p a t e  

connec t ion  t o  an  e l e c t r i c  power gr ' id by means of a n  e l e c t r i c  t r a n s -  

m i s s i o n  l i n e  of des ' ign c a p a c i t y  of s i x t y - n i n e  k i l o v o l t s  o r  more. 
9 3 

The s t a t u t o r y  scheme d e s c r i b e d  i n  S e c t i o n s  A and B r e p r e s e n t s  t h e  

r e q u i r e m e n t s  mandated Ly Llie P u b l l c  U t i l i r y  S r a n d a r d s  Act. T h i s ' A c t  

p u r p o r t s  t o :  (1)  p r o v i d e  f o r  t h e  b a l a n c i n g  need f o r  a d e q u a t e  p u b l i c  

u t i l i t y  s e r v i c e s  a t  t h e  lowes t  r e a s o n a b l e  c o s t  t o  consumers; (2) pro- 

v i d e  env i ronmenta l  q u a l i t y  s t a n d a r d s  and c r i t e r i a  f o r  l o c a t i o n ,  d e s i g n ,  

c o n s t r u c t i o n  and o p e r a t i o n  of f a c i l i t i e s  a t  l e a s t  a s  s t r i n g e n t  a s  t h e  

f e d e r a l  s t a n d a r d s ;  (3 )  encourage r e s e a r c h  t o  develop new and improved 

methods o f  g e n e r a t i n g  and t r a n s m i t t i n g  e l e c t r i c i t y  w i t h  minimal damage 

t o  t h e  environment ;  and ( 4 )  r e q u i r e  annua l  f o r e c a s t s  of demand f o r  

e l e c t r i c a l  power i n  o r d e r  t o  f a c i l i t a t e  energy p lann ing .  

S e c t i o n  C d e a l s  w i t h  t h e  r e g u l a t i o n  o f  e l e c t r f c a l  g e n e r a t i n g  

p l a n t s  which do n o t  come w i t h i n  t h e  purview of  t h e  P u b l i c  U t i l i t y  En- 

v i r o n m e n t a l  S t a n d a r d s  Act. Those f a c i l i t i e s  n o t  u t i l i z i n g  a n  e l e c t r i c a l  

t r a n s m i s s i o n  l i n e  of s i x t y - n i n e  (69) k i l o v q l t s  o r  more a r e  governed'  by 

t h e  P u b l i c  U t i l i t i e s  C o n t r o l  A u t h o r i t y  (PUCA) . M u n i c i p a l i t i e s  o r  muni- 

c i p a l  c o r p o r a t i o n s ,  however, a r e  e x p r e s s l y  exempt from PUCA j u r i s d i c t i o n .  

A. ,Statement of I n t e n t  co Acquire  Land 

P r i o r  t o  e n t e r l n g  a n  agreem.ent f o r  t h e  a c q u i s i t i o n  of l a n d ,  any 

9 3  
It is  c o n c e j v a b l e  t h a t  a  d.eveloper,  d e s i r i n g . t o . c o n n e c t  h i s  f a c i l i t y  t o  an  

a n  e x i s t i n g  t r a n s m i s s i o n  g r i d ,  would augment h i s  v o l t a g e  o u t p u t  g e n e r a t e d  by h i s  
25 mw dam by means of s tep-up t r a n s f o r m e r s .  . 



person  engaged i n  t h e  t r a n s m i s s i o n  of e l e c t r i c  power is  r e q u i r e d  

t o  f i l e  a s t a t e m e n t ' d e s c r i b i n g  t h e  p r o p e r t y  and t h e  reason  f o r  

i t s  a c q u i s i t i o n .  The a c q u i s i t i o n  may proceed u n l e s s  t h e  Counci l  

g i v e s  n o t i c e . w i t h i n  t h i r t y  (30) days  a f t e r  t h e  f i l i n g  of t h e  stare- 

ment, t h a t  a h e a r i n g  w i l l  be he ld  t o  review. t h e  conformi ty  of 

a c q u i s i t i o n  w i t h  t h e  C o u n c i l ' s  r e g u l a t i o n s .  Should a  h e a r i n g  be  

r e q u i r c d ,  a c q u i s i t i o n  of t h e  p r o p e r t y  cannot  proceed u n t i l  such 

9  4 
t ime a s  t h e  Counc i l  r e n d e r s  i t s  approva l .  

B. C e r t i f i c a t e  o f  P u b l i c  Need and Environmental  Cornpatabi l i ty  

The o p e r a t i o n  of t h c  s t a t u t e  which governs  t h e  c e r t i f i c a t i o n  

of major e l e c t r i c a l  g e n e r a t i n g  p l a n t c  i s  t r i g g e r e d  by t h e  proposed 

c o n s t r u c t i o n  o r  m o d i f i c a t i o n  of any " f a c i l i t y . "  The c r i t e r i a  which 

may r e a s o n a b l y  p e r t a i n  t o  a  s m a l l  s c a l e  h y d r o e l e c t r i c  p r o j e c t  and t h e r e b y  

q u a l i f y  t h e  p r o j e c t  a s  a " f a c i l i t y "  w i t h i n  t h e  s t a t u t o r y  d e f i n i t i o n s  

a r e  i n c l u d e d  a s  f o l l o w s :  a n  e l e c t r i c  t r a n s n ~ i s s i o n  line of d e s i g n  

c a p a c i t y  of s i x t y - n i n e  (69) k i l o v o l t s  o r  more; such s u b s t a t i o n s ,  

s w i t c h  y a r d s  and othe; f a c i l i t i e s  whikh may have a n  a d v e r s e  environ-  

mental  e f f e c t ;  any e l e c t r i c  g e n e r a t i n g  o r  s t o r a g e  f a c i l i t y  u s i n g  

any f u e l ,  i n c l u d i n g  a s s o c i a t e d  equipment f o r  f u r n i s h i n g  e l e c t r i c i t y  
9 5  

by e l e c t r i c  u t i l i t i e s .  

The A p p l i c a t i o n  P r o c e s s :  

The f i r s t  s t e p  i n  o b t a i n i n g  a  c e r t i f i c a t e  of envi ' ronmental  

c o m p a t i b i l i t y  and p u b l i c  need is  t o  f i l e  an  a p p l i c a t i o n  w i t h  t h e  

9 G 
Counci l .  Accompanying t h e  a p p l i c a t i o n  should be  a  f e e  oE n o t  more 

t h a n  $25,000, and such  per t inen t  i n f o r m a t i o n  a s  t h e  f o l l o w i n g :  (I) a  

d e s c r i p t i o n  i n c l u d i n g  e s t i m a t e d  c o s t s  of t h e  proposed t r a n s m i s s i o n  

9  4 
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l i n e  c o v e r i n g  underground c a b l e  s i z e s  and s p e c i f i c a t i o n s ,  overhead 

tower d e s i g n  and appearance  and h e i g h t s  c.onductor s i z e s  and i n i t i a l  

and u l t i m a t e  v o l t a g e s ;  ( 2 )  a  s t a t e m e n t  and f u l l  e x p l a n a t i o n  of why 

t h e  f a c i l i t y  is  n e c e s s a r y  and how i t  conforms t o  a  l o n g  r a n g e  p l a n  

f o r  expans ion  of t h e  e l e c t r i c  power g r i d  s e r v i n g  t h e  s t a t e  and 

i n t e r c o n n e c t e d  u t i l i t y  sys tems ;  ('3) s a f e t y  and r e l i a b i l i t y  i n f o r -  

ma t ion  i n c l u d i n g  planned p r o v i s i o n s  f o r  emergency o p e r a t i o n s  and 

shutdowns; ( 4 )  e s t i m a t e d  c o s t  i n f o r m a t i o n ,  i n c l u d i n g  p l a n t  c o s t s ,  

- p l a n t  s e r v i c e  l i f e ,  c a p a c i t y  f a c t o r  and t o t a l  g e n e r a t i n g  c o s t  p e r  

k i l o w a t t  hour ;  ( 5 )  a  s c h e d u l e  showing t h e  program f o r  d e s i g n  mat ' e r i a l  

a c q u i s i t i o n <  c o n s t r u c t i o n  .and t e s t i n g  and o p e r a t i n g  d a t e s ;  (6) a v a i l -  

a b l e  s i t e  $nform.ation,  i n c l u d i n g  maps and d e s c r i p t i o n  of p r e s e n t  

' and proposed development and g e o l o g i c a l ,  s c e n i c ,  p o p u l a t i o n  and 

l o a d  c e n t e r  d a t a ;  ( 7 )  j u s t i f i c a t i o n  f o r  a d o p t i o n  of t h e  s i t e  s e l e c t e d  

i n c l u d i n g  compar ison w i t h  a l t e r n a t i v e  s i t e s ;  (8) d e s i g n  i n f o r m a t i o n  

i n c l u d i n g  d e s c r i p t i o n  of f a c i l i t i e s ,  p l a n t  e f f i c i e n c i e s ,  e l e c t r i c a l  

c o n n e c t i o n s ' t o  sys tems  and c o n t r o l  sys tems .  Also  i n c l u d e d  i n  t h e  

a p p l i c a t i o n  would b e  i n f o r m a t i o n  c o n c e r n i n g  f o r e c a s t e d  l o a n s  r e s o u r c e s  

9 7 
and marg ins  f o r  e a c h  y e a r .  

Not ice :  

Copies of each a p p l i c a t i o n  a r e  r e q u i r e d  t o  be s e n t  t o  ( 1 )  t h e  

m u n i c i p a l i t y  whi.ch t h e  f a c i l i t y  is t o  b e .  l o c a t e d ,  zon ing  commissions,  

p l a n n i n g  commissions and i n l a n d  w e t l a n d s  a g e n c i e s  of each m u n i c i p a l i t y ;  

(2 )  t h e  a t t o r n e y  g e n e r a l ;  ( 3 )  each  member of t h e , l e g i s l a t u r e  i n  whose 
+ 

d i s t r i c t  t h e  f a c i l i t y  is  t o  be  l o c a t e d ;  (4 )  any agency,  depar tment  o r  

9 7  
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i n s t r u m e n t a l i t y  of t h e  f e d e r a l  government t h a t  has  j u r i s d i c t i o n  

whether concur ren t  wi th  t h e  s t a t e  o r  o therwise ,  over  any mat te r  

t h a t  would be a f f e c t e d  by such a  f a c i l i t y ;  ( 5 )  t h e  s t a t e  of Connec- 

t i c u t  Department of Environmental P r o t e c t i o n ,  Department of Heal th ,  

t h e  Council  of Environmental Qua l i t y ,  t he  Pub l i c  Ut i l i t ies  Cont ro l  

Au tho r i t y ,  t h e  Department of Commerce and t h e  Department of Trans- 

p o r t a t i o n ,  a s  w e l l  a s  any o t h e r  s t a t e  o r  municipal  agency a s  t h e  

Council  may by r e g u l a t i o n  des igna te .  Also, s o  a s  t d  s u b s t a n t i a l l y  

inform t h e  p u b l i c  and a f f o r d  i n t e r e s t e d  persons s u f . f i c i e n t  time t o  

p repa rc  f o r  t h e  p re sc r ibed  hear-ing a  copy of t h e  a p p l i c a t i o n  should 

be publ ished i n  t h e  newspaper 6f general c i r c u l a L l u ~ ~  i l l  Li~e area 

98  
a f f e c t e d .  

The p a r t i e s  t o  t h e  c e r t i f i c a t i o n  proceedings would i nc lude  

(1) t h e  a p p l i c a n t ;  ( 2 )  each person e n t i t l e d  t o  r e c e i v e  a  copy of 

t h e  a p p l i c a t i o n  s o  l o n g  a s  he has  f i l e d  a  n o t i c e  of i n t e n t  t o  be- 

come a  p a r t y ;  (3 )  any pub l i c  i n t e r e s t  group formed t o  promote con- 

s e r v a t i o n  and n a t u r a l  beauty,  t o  p r o t e c t  the environmer~t ,  pe r sona l  

h e a l t h  o r  b i o l o g i c a l  va lues ,  t o  p re se rve  h i s t o r i c a i  si tes,  to 

promote consumer i n t e r e s t s  o r  t o  represent"commerc.ial and indus- 

t r i a l  i n t e r e s t s  s o  long a s  each group has  f i l e d  a  n o t i c e  of i n t e n t  

t o  be a  p a r t ;  (4 )  an  a p p o i n t e d ' r e p r e s e n t a t i v e  of t h e  a t t o r n e y  gene ra l  

t o  a c t  as counse l  f o r  t h e  Power F a c i l i t y  Evalua t ion  Council .  

Independent c o n s u l t a n t s  may be  employed t o  s tudy  and measure 

t h e  consequences of t h e  proposed f a c i l i t y  upon t h e  environment. 



Any r e p o r t s  i s s u e d . b y  t h e s e  c . o n s u l t a n t s  would become p a r t  of t h e  

r e c o r d  of t h e  p roceed ings .  I t  shou ld  a l s o  be no ted  t h a t  a l l  

p a r t i e s  t o  t h e  p roceed ings  would have t h e  r i g h t  t o  p r e s e n t  o r a l  

t e s t imony ,  c r o s s  examine w i t n e s s e s  o r  p a r t i e s  and,would a l s o  
. 9 9  

be  s u b j e c t  t o  c r o s s  examinat ion.  

The Hear ing:  

Upon r e c e i p t  of a n  a p p l i c a t i o n  f o r  c e r t i f i c a t i o n  t h e  Counci l  
. . 

would set a  commencement d a t e  and l o c a t i o n  f o r  a pub.l ic h e a r i n g  

sometime between 30 and 150 days  o f  t h e  r e c e i p t  of t h e  a p p l i c a t i o n .  

N o t i c e  of t h e  d a t e  and l o c a t i o n  ( t h e  h e a r i n g s  would b e  l o c a t e d  . in  

t h e  coun ty  i n  which t h e  p r o p o s e d . f a c i l i t y  i s  t o  b e  c o n s t r u c t e d )  

would b e  s e n t  t o  t h e  a p p l i c a n t  and t h o s e  p e r s o n s  who a s  d e s c r i b e d  

above,  have r e c e i v e d  a copy of . the  a p p l i c a t i o n .  A g e n e r a l  n o t i c e  

t o  t h e  p u b l i c  would a l s o  be  p u b l i s h e d  i n  t h e  newspaper of g e n e r a l  

100 
c i r c u l a t i o n  i n  t h e  a r e a  a f f e c t e d .  

The Dec i s ion :  
- - 

w i t h i n  t e n  months of t h e  f i l i n g  .of a n  a p p l i c a t i o n ,  t h e  Counci l  

i s  o b l i g a t e d  by s t a t u t e  t o  r e n d e r  a d e c i s i o n  upon t h e  r e c o r d  

e i t h e r  g r a n t i n g  o r  denying t h e  a p p l i c a t i o n  as f i l e d  o r  g r a n t i n g  i t  

upon such  c o n d i t i o n s ,  l i m i t a t i o n s  o r  m o d i f i c a t i o n s  of t h e  cons t ruc -  

t i o n  o r  o p e r a t i o n  of t h e  f a c i l i t y  as t h e  Counc i l  deems a p p r o p r i a t e .  

An o p i n i o n . s t a t i n g  i n  f u l l  i.ts r e a s o n s  f o r  t h e  d e c i s i o n s  would be  

f i l e d  a10,ng w i t h  t h e  C o u n c i l ' s  o r d e r .  The c r i t e r i a  used t o  b a s e  

i t s  d e c i s i o n  t o  e i t h e r  g r a n t  o r  deny t h e  a p p l i c a t i o n  would i n c l u d e :  

99 
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(1)  t h e  p u b l i c  need f o r  t h e  f a c i l i t y  and t h e  b a s i s  of t h a t  need and 

( 2 )  t h e  n a t u r e  of t h e  probable  environmental impact, inc luding  a  

s p e c i f i c a t i o n  of every s i g n i f i c a n t  adverse  e f f e c t ,  any c o n f l i c t  

w i th  t h e  p o l i c i e s  of t h e  s t a t e  concerning t h e  n a t u r a l  environment, 

eco log ica l  ba lance ,  pub l i c  h e a l t h  and s a f e t y ,  s cen ic ,  h i s t o r i c  

and r e c r e a t i o n a l  va lues ,  f o r e s t s  and pa rks ,  a i r  and water  q u a l i t y  

a113 f i s h  an3 w i l d l i f e .  A d e c i s i o n  g.ranting an a p p l i c a t i o n  would 

e.xplain why t h e  adverse e f f e c t s  o r  c o n f l i c t s  r e f e r r e d  t o  a r e  not  

s u f f i c i e n t  reason  t o  deny t h e  a p p l i c a t i o n .  

A copy of t h e  o rde r  and opinion would be  served upon each 

p a r t y  and n o t t c e  of t h e  i ssuance  would be  publ ished i n  t h c  
! 

101 
newspaper. 

The Ef fec t  of C e r t i f i c a t i o n :  - -----" - . ~ 7 -  

Whenever t h e  Council c e r t i f i e s  a  f ac ' i l i t y  pursuant  t o  t h e  

a p p l i c a t i o n  process ,  t h i s  c e r t i f i c a t i o n  would preempt and be  " in  

l i e u  of" a l l  c e r t i f i c a t i o n s ,  approvals  and o t h e r  requirements  of 

s t a t e  and municipal  agencies  wi th  r e spec t  t o  any qucs t ions  of 

p u b l i c  need, conveniences- and n e c e s s i t y  f o r  t h e  f a c i l i t y .  Addition- 

a l l y ,  t h e  successIu1  a p p l i c a n t  is g r a n t e d , t h e  r i g h t  t o  e x e r c i s e  

t h e  power of eminent domain t o  acqu i r e  proper ty  f o r  t h e  f a c i l i t y .  

Should t h e  a p p l i c a n t  i n i t i . a t e  condemnation proceedings t o  acqu i r e  

proper ty  f o r  t h e  proposed f a c i l i t y  and i t  appears  t h a t  any de lay  

would p r e j u d i c e  t h e  pub l i c  i n t e r e s t ,  t h e  cou r t  be fo re  whom t h e  

proceedings a r e  pending may direc. t  t h a t  the app l i can t  be permi t ted  

t o  e n t e r  upon t h e  proper ty  immediately and devote i t  t o  t h e  pub l i c  

'O1conn. Gen. S t a t .  Ann. 5 16-50;. 



102 
use  s p e c i f i e d  i n  t h e  app l i ca t ion .  

C. Publ ic  U t i l i t y  Control  Author i ty  

Regardless of whether t h e  developer  contemplates-connect ing 

h i s  f a c i l i t y  t o  t h e  e l e c t r i c  power g r i d  s e r v i c i n g  t h e  s t a t e ,  he 

must f i l e  an a p p l i c a t i o n  w i t h  t h e  Pub l i c  U t i l i t i e s  Control  Author i ty  

seeking a u t h o r i z a t i o n  t o  genera te ,  t r ansmi t ,  d i s t r i b u t e  and s e l l  

e l e c t r i c i t y .  Any person o r  any corpora t ion  d e s i r i n g  t o  genera te ,  

t r ansmi t ,  d i s t r i b u t e  and s e l l  e l e c t r i c i t y  is r equ i r ed  t o  f i l e  an 

103 
a p p l i c a t i o n  wi th  t h e  Pub l i c  U t i l i t i e s  Cont'rol Authori ty .  

S p e c i f i c  rg fe rence  i n  t h e  s t a t u t e  is made t o  "corpora t ions  au thor ized  

t o  cons t ruc t  and main ta in  s i t e s  on any s tream and t o  u t i l i z e  t h e  

power generated by ( t h a t  stream)." The Publ ic  U t i l i t y  Control  

Author i ty  would have j u r i s d i c t i o n  upon t h e  a p p l i c a t i o n  and subse- 

quent ly  having eva lua ted  such would make an  o rde r  w i th  r e s p e c t  t o  

t h e  r a t e s  and terms upon which* e l e c t r i c i t y  would be  furn ished .  104 

Supplementing t h e  a p p l i c a t i o n  would be a  s ta tement  desc r ib ing  

t h e  a r e a  t h a t  would be  a f f e c t e d ,  and a map o r  p l a n  desc r ib ing  t h e  

scope and n a t u r e  o f . t h e  a r e a  which would be  se rv i ced  by t h e  appl i -  

can t .  I n  a d d i t i o n  t o  t h i s  information,  t h e  a p p l i c a n t  must i nc lude  

a  s ta tement  r e l a t i n g  t o  h i s  f i n a n c i a l  condi t ion.  The s tatement  

wou1.d e n t a i l  fu rn i sh ing  t h e  names and addresses  of a l l  persons 

owning t e n  percent  (10%) o r  more of t h e  a p p l i c a n t ' s  ou ts tanding  

debt  o r  equ i ty ,  a  pro  forma s ta tement  of t h e  a p p l i c a n t ' s  income 

and a s h t e m e n t  of t h e  r u l e s ,  t a r i f f s  and r a t e  schedule t h e  
I 

lG31d. - 5 16-246 (West 1960). 



app l i can t  i n t e n d s  t o  apply t o  t h e  a r e a  he proposes t o  supply e l e c t r i -  

c a l  energy. Also included would be a  d e s c r i p t i o n  of t h e  a n t i c i p a t e d  

purchasers  of such e l e c t r i c a l  energy and t h e  n a t u r e  of t h e  s e r v i c e s  

t he  a p p l i c a n t  proposes t.o supply a s  w e l l  a s  evidence of any proposed 

o r  e x i s t i n g  c o n t r a c t s  between t h e  app l i can t  and any o t h e r  person 

concerning t h e  f u r n i s h i n g  of e l e c t r i c a l  energy. F i n a l l y  t h e  

appl.icant would annex t o  t h e  a p p l i c a t i o n  a  s ta tement  of any b e n e f i t s  

t h a t  w i l l  a cc rue  t o  t h e  a r e a  where such e l e c e r i c a l  euergy w i l l  bc 

furrrislied, inc luding  fac. ts  and arguments l ead ing  t o  che cu~:li-lusion 

that pub l i c  convenience w i l l  be  b e t t e r  served by g ran t ing  t h e  . 

a p p l i c a t i o n  than  by rejecting rhe p ~ u p o s a l .  105 

Assuming t h a t  t h e  a p p l i c a t i o n  is  granted ;  t h e  Publ ic  U t i l i t y  

Control  Author i ty  would be  kep t  informed of t h e  condi t ions  of t h e  

p l a n t ,  equipment and manner of o p e r a t i o n ' o f  a l l  pub l i c  s e r v i c e  

companies. It may o rde r  such reasonable  improvemenrs, r e p a i r s  o r  

a l t e r a t i o n s  i n  such a s  may be reasonably necessary i n  t h e  

p u b l i c  i n t e r e s  c. A pub l i c  s e r v i c e  company is  defined t o  mean 

e l e c t r i c  o r  o t h e r  company owning, l e a s i n g ,  ulaintaining, ope ra t ing ,  

managing o r  c o n t r o l l i n g  p l a n t s  o r  p a r t s  of p l a x ~ t s  and equipment, 

b u t  does not  inc lude  mun ic ipa l i f i e s  or municipal  corpora t ions .  The 

p l a n t s  opera ted  by a  pub l i c  s e r v i c e  company inc lude  a l l  r e a l  

e s t a t e ,  bu i ld ings ,  po le s ,  w i re s  and o the r  f i x e d  cons t ruc t ion  and 

equipment, wherever l oca t ed ,  used i n  t h e  conduct of t h e  bus iness  

of t h e  company. The s t a t u t e  a l s o  de f ines  " e l e c t r i c  comPa~lyu a s  

----------------- 

l o 5 ~ e g s .  016-1-77. 

lo6conn. Gen. S t a t .  Ann. 5 16-11 (West 1960). 



every co rpo ra t ion ,  a s s o c i a t i o n ,  p a r t n e r s h i p  o r  l e s s e e  t h e r e o f ,  

owning, l e a s i n g ,  main ta in ing ,  ope ra t ing ,  managing o r  c o n t r o l l i n g  

p o l e s ,  w i re s ,  condui t s  o r  o t h e r  f i x t u r e s  f o r  t h e  purpose of 

t r a n s m i t t i n g  o r  d i s t r i b u t i n g  e l e c t r i c  c u r r e n t  f o r  s a l e .  107 

With r e s p e c t  t o  j u r i s d i c t i o n  over t h e  r e g u l a t i o n  of p u b l i c  

u t i l i t i e s ,  a l though t h e r e  a r e  s t a t u t e s  empowering l o c a l  a u t h o r i t i e s  

a s  w e l l  a s  t h e  Publ ic  U t i l i t y  Control  Author i ty  t o  r e s t r i c t  t h e  

pub l i c  s e r v i c e , r e g u l a t i o n  i s  a  ma t t e r  of more than  l o c a l  concern, 

and one which should be under . . t h e  supe rv i s ion  of a  s t a t e  wide 

' lo8 Thus l o c a l  a u t h o r i t i e s ,  would p l an  a  secondary r o l e  agency. 

where a  c l a s h  of a u t h o r i t y  e x i s t s .  I n  de l ega t ing  exc lus ive  

j u r i s d i c t i o n  over t h e  cons t ruc t ion  and r e c o n s t r u c t i o n  of f a c i l i t i e s  

f o r  t h e  t ransmiss ion  of e l e c t r i c i t y  t o  t h e  Pub l i c  U t i l i t i e s  Cont ro l  

Author i ty ,  t h e  General Assembly obviously acknowledged t h e  des i r a -  

b i l i t y  t h a t  an agency wi th  s t a t ewide  j u r i s d i c t i o n  and e x p e r t i s e  

i n  t h e  f i e l d  have exc lus ive  power and r e s p o n s i b i l i t y  i n  such 

a rea .  

I V .  INDIRECT CONSIDERATIONS 

A. Stream Flow Standards and Fishways 

Minimum stream fl.ow gtandards a r e  s e t  f o r t h  i n  r e g u l a t i o n s  

l o 8 ~ e n n i n g s  v.  Connecticut Light  and Power Company, 140 Conn. 650, 
103 A. 2d 535 (1954). 

109~onnec t i cu t  Light  and Power Company v. Cos t e l lo ,  161 Conn. 430, 
288 A. 2d 415 (1971). 



promulgated by t h e  Commissioner pursuant  t o  Conn. Gen. S t a t e .  Ann. 

526-141(a) and (b) .  
110 

These s t anda rds  a r e  designed t o  i n s u r e  t h e  main- 

tenance of s t ream cond i t i ons  s u i t a b l e  f o r  s tocking  f i s h ,  p r o t e c t i n g  

n a t u r a l  a c q u a t i c  l i f e ,  promoting p u b l i c  r e c r e a t i o n  and p r o t e c t i n g  pub l i c  

h e a l t h .  The r e g u l a t i o n s  apply t o  any dam o r  o the r  s t r u c t u r e  which 

impounds o r  d i v e r t s  wa te r s  l oca t ed  on stocked watercourses  and t h e i r  

t r i b v t . a r i e s .  Impoundments express ly  exempted f r o m  t h e s e  r e g u l a t i o n s  

a r e  l i s t e d  a s  fo l lows:  

(1) those  a t  l o c a t i o n s  w i t h  dra inage  a r e a s  of l e s s  than  t h r e e  

( 3 )  square m i l e s  i n  a r ea :  

( 7 )  government operated f lood  c o n t r o l  dams; 

(3) t hose  which d i scha rge  d i r e c t l y  o r  through a  s t ream l e s s  

than  one u i l e  i n  l eng th  i n t o  a  r e s e r v o i r ,  l ake ,  pond o r  t i d a l  waters  

un le s s  t h e  Commissioner has  found t h a t  such s t ream has  a  unique 

va lue  t o  t h e  n a t u r a l  o r  s tocked w i l d l i f e ;  

(4)  t hose  which r e t u r n  s u b s t a n t i a l l y  a l l  t h e  d a l l y  inf low t o  

t h e  same watercourse 111 the i l w ~ e d i a t e  v i c i n i t y  o r  i n  the  case  of 

e x i s t i n g  impoundments, i n  t h e  l o c a t i o n s  where reJeases normally 

occur ; 

(5) t hose  which have no c a p a b i l i t y  of c o n t r o l l i n g  the 

discharge ;  and 

(6)  t hose  granted an  exemption o r  a  va r i ance  by t h e  .Commissioner. 
111 

Operators  of e x i s t i n g  impoundments not  exempted by t h e  r e g u l a t i o n s  

a r e  r equ i r ed  t o  f i l e  . t he  fo l lowing  information by June 19 ,  1979, :.ap.d . 

ope ra to r s  of new impoundments would f i l e  such inforlnat ion t h r e e  (3 )  

months p r i o r  t o  commencement of opera t ion :  

l lo~egs .  26-141a-1 through 26-141a-8. 

111 
Regs. 26-141a-3. 



(1) name of s t r u c t u r e ,  name, address  and telephone number of 

owner and ope ra to r ;  l o c a t i o n  of s t r u c t u r e  on U.S. Geological  Survey 

topographic map; purpose and u s e  of s t r u c t u r e ; '  l o c a t i o n  of d i scharge ;  

(2)  dra inage  a r e a  above s t r u c t u r e ;  r e s e r v o i r  c a p a c i t y  a t  - 
va r ious  e l e v a t i o n s ;  s t ream flow records ;  . the  s a f e  y i e l d  of t h e  

f a c i l i t y ;  demand requirements;  

(3 )  frequency of r ecu r rence  of water  s u r f a c e  e l e v a t i o n s  on t h e  

f i r s t  day of each ca lendar  month; and 

(4) type ,  capac i ty  and c o n t r o l  c a p a b i l i t y  of a l l  g a t e s ,  va lves ,  

p ipes ,  sp i l lways ,  f l a shboa rds  o r  s i m i l a r  means of conduct ing w a t e r '  

from above a n  impoundment t o  t h e  watercourse helow. 
112 

Upon approval  of t h e  informat ion  f i l e d  by t h e  ope ra to r ,  t h e  

ope ra to r  would be t h e r e a f t e r . r e q u i r e d  t o  r e l e a s e  a  minimum d a i l y  

flow computed by mul t ip ly ing  t h e  dra inage  a r e a  by t h e  app ropr i a t e  

flow. A t a b l e  is  l i s t e d  i n  t h e  r e g u l a t i o n s  which c o r r e l a t e s  t h e  

a p p r o p r i a t e  flow wi th  r e s p e c t  t o  t h e  percent  of s a f e  y.ield u t i l i z e d .  
113 . 

A s  prev ious ly  mentioned an  ope ra to r  may p . e t i t i o n  t h e  Commissioner 

f o r  an exemption o r  va r i ance  f o r  h i s  impoundment from t h e  minimum 

flow and f r e s h e t  r e l e a s e  s t anda rds  of t hese  r egu la t ions .  Notice of 

t h e  g ran t ing  of an  exemption o r  va r i ance  would be publ ished i n  a  news- 

paper of genera l  c i r c u l a t i o n  i n  t h e  munic ipa l i ty  where t h e  a f f e c t e d  

s t r u c t u r e ,  r i v e r  o r  s t ream system i s  loca ted .  I n  dec id ing  whether 

t o  g r a n t  an exemption o r  va r i ance  t h e  Commissioner would cons ider  

whether t h e  ope ra t ion  of t h e  s t r u c t u r e  would: 



(1) prevent  t h e  maintenance of v i a b l e  pools ,  channels  o r  o t h e r  

water bas ins  o r  a l low t h e i r  undue dep le t ion .by .no rma1  evapora t ion  and 

a q u i f e r  abso rp t ion ;  

( 2 )  reduce oxygen content  below minimal l e v e l s ,  cause  s tag-  

n a t i o n  o r  i n h i b i t  repoduct ive cyc l e s ;  

( 3 )  prevent  t h e  p re se rva t ion ,  p r o t e c t i o n  and s a f e  maintenance ' 

of t h e  r i v e r  and s t ream s tocking  program, t h e  n a t u r a l  o r  s tocked 

w i l d l i f e  dependent upon t h e . f l o w  of such water ;  o r  

(4)  m'eet t h e  needs and requirements  f o r  p u b l i c  h e a l t h ,  f lood  

c o n t r o l ,  i n d u s t r y ,  pub l i c  u t i l i t i e s ,  water  supply,  water  q u a l i t y ,  

e l e c t r i c  power product ion ,  pub l i c  s a f e t y ,  agriculture, and o the r  

lawful  uses  of t h e  waters .  
114 

Any person aggrieved by t h e  denial n f  a p e t i t i o n  is  e n t i t l e d  t o  

r eques t  a  hear ing  c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n s  of t h e  Department 

of Environmental P ro t ec t ion .  

Somewhat r e l a t e d  t o  t h e  ma t t e r  of minimum flow s t anda rds  i s  t h e  

express  s t a t u t o r y  a u t h o r i t y  granted t o  t h e  Commissioner al lowing him 

1 1 5  
t o  d i r e c t  t h e  dam ope ra to r  t o  c o n s t r u c t  a  fishway. Upon t h e  

p e t i t i o n  of t e n  (10) o r  more persons owning p rope r ty  above any dam 

b u i l t  on a  s t ream where salmon o r  shad cannot pas s  over o r  around 

t h e  dam, t h e  Commissioner would i s s u e  an  o rde r  t o  t h e  ope ra to r  

r e q u i r i n g  him t o  provide  a  s u i t a b l e  fishway. 

The o r d e r  would s p e c i f y  t h e  des ign ,  l o c a t i o n  and t h e  m a t e r i a l s  

t o  be  used f o r  t h e  cons t ruc t ion  a s  w e l l  a s  tlle time "frame i n  which t h e  

115 Conn. Gen. S t a t .  Ann. 5 26-136 (West 1975). 



fishway is expected t o  be b u i l t .  Unless o the rwi se  s t a t e d  i n  t h e  o r d e r ,  

t h e  s t a t u t e  d i c t a t e s  t h a t  t h e  fishway would be  kept  open and f r e e  from 

A p r i l  1 t o  November 1 of each year .  

B. Land and S o i l  Conservat ion 

Connecticut has  s e v e r a l  s t a t u t e s  t h a t  d e a l  wi th  land  con- 

s e r v a t i o n  s o  a s  t o  preserve  not  only t h e  eco log ica l  va lues ,  b u t  

a l s o  scen ic ,  s c i e n t i f i c  and h i s t o r i c  v a l u e s  t h a t  a r e  i n  t h e  p u b l i c  

. i n t e r e s t .  Such a s t a t u t e  d e a l s  w i t h  t h e  formation of t h e  lower 

Connecticut River conserva t ion  zone. I n  o rde r  t o  dea l  wi th  t h e  

problems of conserva t ion  i n  t h i s  geographic a r e a ,  t h e  Connecticut 

River-Gateways Commission was e s t a b l i s h e d ,  and is  an  autonomous 

body w i t h i n  t h e  Department of Environmental P r o t e c t i o n  f o r  f i s c a l  

and budgetary purposes only. There is  a l s o  a Connecticut River  

Gateway Committee which is  empowered by s t a t u t e  t o , h o l d  hear ings  f o r  

t h e  purpose of developing minimum s t anda rds  t o  p re se rve  t h e  a r e a  

w i t h i n  t h e  conserva t ion  zone and prepare  minimum s t anda rds  f o r  t h e  

r e g u l a t i o n  of t h e  usage of proper ty  w i t h i n  t h e  conserva t ion  zone. 117 
< 

The towns w i t h i n  t h e  conserva t ion  zone may r e v i s e  t h e i r  zoning 

and planning commissions s o  t h a t  l o c a l  ordinances w i l l  no t  be  

e f f e c t i v e  i n  terms of .zoning o r  planning r e g u l a t i o n  un le s s  t h e  town 

has received t h e  approval  of t h e  Connect icut  River  Gateway fJommission. 
118 

Whenever any zoning board of appea ls  of a town which was voted 

t o  b e  governed by t h e  p rov i s ions  d iscussed  above, r e c e i v e s  a n  app l i -  

c a t i o n  wi th  r e s p e c t  t o  land  w i t h i n  t h e  conserva t ion  zone, i t  must 



submit t h e  a p p l i c a t i o n  t o  t h e  Connecticut River  Gateway Commission 

f o r  approval .  Thus, t h e  S t a t e  and l o c a l  a u t h o r i t i e s  a r e  a b l e  t o  

coopera te  s o  t h a t  a l a r g e  a r e a  involv ing  land'  and water  resources  is 

b e t t e r  p ro t ec t ed  a g a i n s t  environmental d e t e r i o r a t i o n .  

The conserva t ion  of s o i 1 , i n  t h c  S t a t e  has  been seen  by t h e  

Connecticut l e g i s l a t u r e  t o  be  s o  .inipustant t h a t  programs a r e  

autliusized f o r  i t s  r egu la t ion .  The Commissioner of Environmental 

P r o t e c t i o n  is  giv.en t h e  power t o  make surveys and conduct  r e sea rch  

concerning t h e  problems of s o i l  and water  e ros ion  and i t s  . con t ro l .  

The Comniissioner may a l s o  o b t a i n  proper ty  and improve i t  s o  as t o  

. c o n t r i b u t e  t o  t h e  o v e r a l l  program o£ s o i l  conservat ion.  120  . I n  'order  

\ 

t o  assist t h e  Commissioner of Environmental P r o t e c t i o n  i n  remedying 

t h e  problems of s o i l . a n d  water  e ros ion ,  t h e  Copmissioner' may prom1l3..- 

g a t e  a r e g u l a t i o n  t h a t  e s t a b l i s h e s  s o i l  and water  conserva t ion  d is -  
. . 

t r i c t s  and boards.  These boards a r e  empowered by s t a t u t e  t o  adv i se  

t h e  Commissioner on m a t t e r s  of s o i l  conserva t ion ,  sed imenta t ion  , 
- 
and e ros ion  cont ro l , '  and a s s i s t  him in the huplementation of program8 

concerning t h e s e  ma t t e r s .  The Commissioner is  a l s o  empowered by 

s t a t u t e  t o  c r e a t e ,  by r e g u l a t i o n ,  a c o u n c i l  t o  coord ina te  t h e  a c t i v i t i e s  

of such boards  w i t h  t h e  a c t i v i t i e s  of t h e  Department of Environmental 

P r o t e c t i o n  and o t h e r  S t a t e ,  r e g i o n a l  and l o c a l  agencies ,  as w e l l  a s  

propose r e g u l a t i o n s  t o  t h e  Department i n  m a t t e r s  of s o i l  and water  

e ros ion  con t ro l .  121  



Participation in this area by local authorities is further 

enhanced by the statute enabling the legislative body of any munici- 

pality to vote to request the Commissioner of Environmental Protection 

for advice and assistance in initiating a soil conservation and 

flood prevention project for the watershed or sub-waterghed area in 

which the municipality is located. 122  he Commissioner is empowered 

to make an investigation of the area in cooperation with 'the 

Secretary of Agriculture, after which the Commissioner shall advise 

the legislative body of the municipality as to the general type and 

extent of works of improvement desirable for such a project. Lands, 

easements or rights-of-way required for such projects may be acquired 

the Commissioner through purchase, lease or gift, or by eminent 

domain, but the power of eminent domain shall not extend to property 

owned or used by public service companies.123 The Commissioner of 

Envirnnm~ntal Prntertinn a1,sn has t h ~  pnwPr tn enter intn agr~p- 

ments with municipalities within the'watershed area for the construc- 

tion, operation and maintenance of works of improvement for recreational 

or fish and wildlife developments, and may convey title to any struc- 

ture erected for these purposes. 

C. Land Conservation 

.The Commissioner of Environmental Protection is involved in 

another aspect of.land conservation in that he is required to establish 

a system of natural area preserves that are not to exceed 

ten thousand (10,000) acres in the aggregate. The Commissioner is 

also 'required to.maintain such preserves in as natural and wild a 



s t a t e  as is c o n s i s t e n t  w i t h  educa t iona l  and s c i e n t i f i c  purposes. 

Regulations'  concerning t h e s e  p re se rves  a r e  promulgated by t h e  Com- 

miss ioner  s o  a s  t o  main ta in  o r d e r ,  s a f e t y  and s a n i t a t i o n  upon t h e  

l ands  i n  h i s  con t ro l .  124 

D. H i s t o r i c a l  P re se rva t ion  

Somewhat r e l a t e d  t o  t h e  es tab l i shment  of n a t u r a l  p re se rves  is  t h e  

p r e s e r v a t i o n  of h i s t o r i c  s t r u c t u r e s  and landmarks. '  The Connecticut 

H i s t o r i c a l  Commission i s  appointed by t h e  Governor t o  s tudy  and 

i n v e s t i g a t e  s t r u c t u r e s  and landmarks and encourage and recommend 

t h e  development, p r e s e r v a t i o n  and marking of. such h j , s t o r i c  s t ruc -  

t u r e s  and landmarks found to have educar iona l ,  recrea t lox ia l  and a 

h i s t o r i c a l  s ign i f i cance .  An h i s t o r i c  s t r u c t u r e  and landmark is  

def ined  a s  "any h ~ ~ i . l d i n g ,  s t r u c t u r e ,  o b j e c t  o r  s i t e  t h a t  is  

s i g n i f i c a n t  i n  American h i s  t o r y ,  a r c h i t e c t u r e ,  archeology and 

The c u l t u r e  o r  proper ty  used i n  connect ion therewith".  

' H i s t o r i c a l  Commission is a l s o  empowered t o  make recommendation t o  the 

~ e n e r a l  Assembly regard ing  t h e  development and p re se rva t ion  uE h i s -  

t o r i c a l  s t r u c t u r e s ,  t o  formula te  s tandards  and c r i t e r i a  t o  guide 

t h e  s e v e r a l  m u n i c i p a l i t i e s  i n  t h e  eva lua t ion ,  d e l i n e a t i o n  and 

es tab l i shment  of h i s t o r i c  d i s t r i c t s ,  and t o  review planned S t a t e  

and Fede ra l  a c t i o n s  t o  determine t h e l r  impact on h i s t o r i c  s t r u c t -  

u r e s  and landmarks. 

124 
Id.  1 23-5(c),, 1 23-4 (West Cum. Supp. 1978). - 

125~d. - § 10-321 (West 1977). 

12%d. - § 10-321(a). 



E.' I n t e r s t a t e  Compacts 

To a i d  i n  t h e  r e g u l a t i o n  of water  p o l l u t i o n ,  Connecticut became . 

a  s igna to ry  t o  both t h e  I n t e r s t a t e  S a n i t a t i o n  Commission Tr i -S ta t e  

compact , I 2 ?  and t h e  New England I n t e r s t a t e  Water P o l l u t i o n  Control  

Compact . 12' The Tr i -S ta t e  Compact d e a l s  w i t h  t h e  t e r r i t o r y  sur-  

rounding and ad jacen t  t o  t h e  harbor  of New York, and measures t o  

c o n t r o l  p o l l u t i o n  i n  t h i s  a r ea .  The'New England compact d e a l s  w i th  

i n t e r s t a t e  waters  i n  t h e  New England a r e a  and t h e  coopera t ion  of 

t h e  s igna to ry  S t a t e s  t o  a b a t e  o r  prevent  p o l l u t i o n  i n  t h e s e  waters .  

I n t e r s t a t e  compacts have a l s o  been a p p r o ~ e d  by t h e  Connecticut 

l e g i - s l a t u r e  t o  a i d  i n  t h e  p r o t e c t i o n  of l i f e  and proper ty  from 

f loods ,  he lp  prevent  s o i l  e ros ion  and maintain'  e co log ica l  va lues .  

The Connecticut River Flood.Contro1 Compact has  a s  i t s  p r i n c i p a l  

purposes,  " t o  a s s u r e  adequate  s t o r a g e  capac i ty  f o r  impounding t h e  

waters  of t h e  Connecticut River  and i t s  t r i b u t a r i e s  f o r  t h e  protec-  

t i o n  of l i f e  and p rope r ty  from f loods ;  (and) t o  provide a  j o i n t  

and common agency through which t h e  s igna to ry  s t a t e s  . . . may 

more e f f e c t i v e l y  coopera te  i n  accomplishing t h e  ob jec t  of f lood  con- 

t r o l  and water  resources  u t i l i z a t i o n  i n  t h e  b a s i n  of t h e  Connecticut 

River and i t s  t r i b u t a r i e s " .  The Thames River Val ley Flood Con- 

t r o l  Compact is  a n  agreement between Connecticut and Massachusetts 

t o  provide f o r  a j o i n t  agency s o  a s  to 'accompl ish  t h e  o b j e c t i v e  of 

f l ood  c o n t r o l  and water  resources  u t i l i z a t i o n  f o r  t h e  Thomas River  

and i t s  t r i b u t a r i e s .  
130 

127~d .  - 5 25-56 (West 1975). 



A combining of many of t h e  s t a t u t o r y  requirements  d iscussed  

above may be  seen  i n  t h e  Nor theas te rn  Water and Related Land Re- 

sources  Compact, of which Connect icut  is a s igna to ry  s t a t e .  131  

The purpose of t h e  compact is  t o  provide  t h e  no r theas t e rn  reg ion  

wi th  improved f a c i l i t i e s  and procedures  f o r  t h e  c o o r d i n a t i o n  of 

p o l i c i e s ,  programs and a c t i v i t i e s  of t h e  Fede ra l  and S t a t e  govern- 

ments a s  w e l l  a s  p r i v a t e  persons o r  e n t i t i e s  i n  t h e  f i e l d  of water  

and r e l a t e d  land resources.  The commission t h a t  is  formed under 

t h i s  compact has t h e  r e s p o n s i b i l i t y  t o  c o l l e c t  and i n t e r p r e t  bas i c  

data, investigate and p l an  water  and r e l a t e d  land resources  pro- 

j e c t s ,  schedule  water  and land  r e sources  co t i s r ruc t fu l~  aid develop- 

ment, and encourage t h e  r e f e r r a l  of p l a n s  o r  proposa ls  f o r  resource  

p r o j e c t s  t o  t h e  commission. 

F. Taxat ion  

1. Taxing Author i ty  

The s t a t e ' d e r i v e s  i t s  t ax ing  a u t h o r i t y  from t h e  Connect icut  

Cons t i t u t  i nn. 13' The Conuecticut c o u r t s  have i n t e r p r e t e d  t h e  t ax ing  

a u t h o r i t y  of t h e  l e g i s l a t u r e  as almost un l imi ted  a s  t o  proper ty  

w i t h i n  t h e  e t a t e .  I n  a 1948 case,133 t h e  Connect icut '  Supreme Court 

i n t e r p r e t e d  t h e  word "property" a s  used i n  t h e  s t a t u t e s  r e l a t i n g  

t o  assessment and t a x a t i o n  a s  "every s p e c i e s  of va luab le  r i g h t  o r  
I 

i n t e r e s t  which is s u b j e c t  t o  ownership, o r  t h a t  which goes t o  make 

up one ' s  wea l th  o r  e s t a t e ,  and a l l  t h i n g s  which have a pecuniary 

13'1d. § 25-120. - 
132 

Conn Const-. a r t .  3, 5 1. 

133Eric  v'. Walsh, 135 Conn. 85,  61  A.2d 1 (1948) . 



value". 134 While t h e  Connecticut s t a t u t e s  provide  f o r  va r ious  exemp- 

t i o n s  t o  t h e  proper ty  t a x ,  i t  does not  appear t h a t  dams would f a l l  

i n t o  one of t h e  exemptions. 

2. Taxat ion o f . ~ a t e r  Power 

Connecticut l a w  provides  f o r  t h e  t a x a t i o n  of water  power a s  . 

property.  The. . . s t a t u t e  provides  t h e  " (W)hen water power, c r e a t e d  

o r  reserved  i n  any manner.by works wholly l oca t ed  i n  t h e  same town 

i n  which i t  is  appropr ia ted  and used,  i s  used by 5ts owner, t h e  

whole s h a l l  be assessed  and s e t . i n  t h e  list a s  i n c i d e n t  t o  t h e  

machinery which i s  operated b y - i t ,  and not  s e p a r a t e l y  a s  d i s t i n c t  

property. .  . "I3' This  s e c t i o n  means t h a t  a  LHH owner o r  developer 

may not  be allowed t o  have h i s  dam and land ,  upon which water  i s  

loca t ed  t o  be  used in 'power product ion,  t o  be assessed  a s  s e p a r a t e  

property.  137 

The s t a t e  al lowing f o r  t h e  t a x a t i o n  of water  power has  been given 

a  broad reading  by t h e  cour t s .  I n  a  1908 case ,  138 t h e  Connecticut 

c o u r t  he ld  t h a t  "...an owner of water  power, having i t  appl ied  t o  h i s  

own m i l l ,  s o  t h a t  i t  is a v a i l a b l e  f o r  immediate u se  i n  connect ion 

therewi th ,  is using i t  w i t h i n  t h e  meaning o f . t h e  s t a t u t e ,  s o  t h a t  i t  

should b e  a s se s sed  a s  i n c i d e n t  t o  t h e  machinery, though t h e  m i l l  and 

machinery s t and  id le , . . . " .  

Id.  - 

135 Conn. Gen. S t a t .  Ann. (West 1972). 

136 Id. - 

137 Id.  - 
.- 

138 Hazard Power Co. v. Town of Enf i e ld ,  80 Conn, 486, 69 A.16 (1908). 
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3. Proper ty  Assessment 

Connect icut  law r e q u i r e s  assessments  t o .  be  based on t h e  f a i r  

market va lue  of t h e  proper ty  t o  be  taxed. 139 1n  a  f a i r l y  r ecen t  ca se ,  

t h e  Connect icut  Light  and Powei Company ap l~ea led  an assessment made 

on a  h y d r o e l e c t r i c  dam owned by t h e  company. 140  The a s ses so r  had 

re fused  t o  a b a t e  t h e  t a x  when e x p e r t s  had given a  much lower valua- 

t i o n  of t h e  proper ty .  The e x p e r t s  had been h i r e d  by t h e  power company 

t o  va lue  t h e  hydro f a c i l i t y .  The Court,  on t h e  appea l  f o r  abare- 

ment, he ld  t h a t  " ( h ) y d r o e l e c t r i c  dams a r e  not  r e a d i l y  marketable  

a s  such, and, i n  a s c e r t a i n i n g  f a i r  market va lue  of such proper ty  f o r  

t a x  purposes,  i t  is  proper  t u  r e s u r t  t o  o t h e r  means of a s c e r t a i n i n g  

t r u e  and n a t u r a l  va lua t ion .  "14' The Court reasoned t h a t  s i n c e  

each dam is  unique i n  s t r u c t u r e  and capac i ty ,  t h e  t r a d i t i o n a l  

methods of v a l u a t i o n  of p rope r ty  a r e  gene ra l ly  inadequate  i n  assess -  

142 
i n g  t h e  va lue  of h y d r o e l e c t r i c  dams. 

4. S i t u s  of Proper ty  f o r  Asses sumt  

The assessment of water  power proper ty  is  t o  t a k e  p l ace  i n  

14 3 
t h e  to'wn i n  which such p rope r ty  is  loca ted .  " . . . (T) he va lua t ion  

of t h e  land occupied by such dam,. ..., and t h e  increased  flowage 

occasioned thereby ,  s h a l l  be  made and s e t  i n  t h e  l i s t  i n  t h e  town 

i n  which such dam, .... i s  l o c a t e d ,  t o  t h e  owner of such power a t  what 

would b e  i t s  f a i r  market va lue  were i t  improvised farmland,. 1,144 

13y~onn. Gen. S t a t .  Ann. 112-.78 (West 1972).  

140~onnec t i cu t  Light  & Power Co. v . .  Town of Monroe, I49 Conn. 450, 181  A2d 
118 (1962). 

143 
Conn. Gen. S t a t .  Ann. § 12-75 (West 1972).  

144~d.  - 5 12-78. 



When water  power is used' o u t s i d e  t h e  s t a t e  " . . . for  t a x a t i o n ,  

water  power developed i n  t h e  s t a t e  and used o u t s i d e  t h e  s t a t e  s h a l l  

be assessed  and s e t  i n  t h e  list of t h e  town i n  which t h e  dam...from 

1,145 which i t  is  der ived  is  loca t ed .  

It appears  t h a t  developers  and owners.of LHH dams w i l l  be  

requi red  t o  pay proper ty  t axes  on t h e i r .  s i t e  and equipment, a s  - t he re  

a r e  c u r r e n t l y  no exemptions a v a i l a b l e  f o r  such f a c i l i t y .  Assess- 

ments i n  Connecticut w i l l  b e  made based on t h e  f a i r  market va lue  of 

che e n t i r e  f a c i l i t y ,  and w i l l  b e . a s s e s s e d  i n  t h e  town i n  which t h e  

dam i s  loca ted .  LHH developers  s e l l i n g  power o u t s i d e  of Connecticut 

w i l l  be  taxed by t h e  town i n  Connect icut  where the.dam is  loca ted .  

G. S t a t e  Financing 

S t a t e  f i nanc ing  f o r  development is administered by t h e  Depart- 

ment of Commerce which a s  of January I., 197% w i l l  become t h e  Dcpart- 

ment of Economic Development ( h e r e i n a f t e r  DED) . Seve ra l  d i v i s i o n s  

of t h e  DED d e a l  w i t h  f inanc ing .  The most s i g n i f i c a n t  is t h e  conneb- 

t i c u t  Development Author i ty  ( h e r e i n a f t e r  t h e  CDA). 
146 

CDA was c rea t ed  t o  a s s i s t  i n d u s t r i a l  and commercial development 

which provides  employment and t a x  revenues. An i n d u s t r i a l  p r o j e c t  

w i t h i n  t h e  scope of CDA l e g i s l a t i o n  inc ludes  any b u i l d i n g  whether o r  

no t .  i n  ex i s t ence ,  r e a l  e s t a t e  improvement and r e a l  proper ty  necessary 

t o  i t s  use  which i s  t o  be used f o r  t h e  manufacturing, process ing  

o r  assembling of raw m a t e r i a l s  o r  manufactured products ,  o r  rebui ld-  

i ng  of such products ,  o r  r e sea rch ,  e t c .  CDA may purchase,  r ece ive ,  

l e a s e  o r  o therwise  acqu i r e ,  and c o n s t r u c t ,  improve, equip and main ta in  

--------------- 
145 

Id.  512-79. - 

14%d. - 5 32-1 et seq. (West Cum. Supp. 1978). 



p r o j e c t s .  Cont rac ts  may. a l s o  be  en tered  i n t o  covering planning,  

f i nanc ing ,  cons t ruc t ion ,  ope ra t ion ,  e t c .  Ass is tance  inc ludes  

i n s u r i n g  any o r  a l l  payments t o  be  made by t h e  borrower through 

t h e  insurance  of c a p i t a l  r e s e r v e  fund bonds o r  mortgage payments 

of any f i r s t  mortgage. Such insurance  is  funded by an i n d u s t r i a l  

bu i id ing  mortgage fund. Loans and bonds are a l s o  f i n a n c i a l  

1.4 7 
p o s s i b i l i t i e s .  

Although t h i s  chap te r  is t o  be l i b e r a l l y  construed,  t h e r e  s t i l l  

e x i s t s  a number of o b s t a c l e s  t o  LHH development. For example, i n  

t h e  event  t h a t  LHH i s  not  considered "manufacturing," CDA could 
148  

not  provide  f i n a i l c l a l  a s s i s r ance .  

DED a l s o  a s s i s t s  p r o j e c t s  and bus inesses  t h a t  q u a l i f y  under 

t he  Public. Works and Economic Development Act. 
149 

DED may e n t e r  

i n t o  a c o n t r a c t  w i th  any p u b l i c  o r  p r i v a t e  o rgan iza t ion  which meets 

t he  f e d e r a l  d e f i n i t i o n  of " i n d u s t r i a l  o r  bus iness  p ro j ec t . "  Such a 

c o n t r a c t  may provide  f o r  f i n a n c i a l  a s s i s t a n c e  from t h e  S t a t e  i n  . . 

t h e  form of a loan  no t  t o  exc.eed one-half of t h e  non-federal s h a r e  

of t h e  c o s t  of . the  p r o j e c t .  lssuarice of the loan  is c u l ~ C i i ~ g e l ~ t  upon 

t h e  p rov i s ion  of a t  l e a s t  an  equal  and matching sum by t h e  p o l i t i c a l  

subd iv i s ion  o r  o rgan iza t ion  which has requesred a s s i s t a u c e .  3LaLe 

loans  a r e  f u r t h e r  l imi t ed  i n  t h a t  they may not  exceed f i v e  percent  

(5%) of t h e ' t o t a l  c o s t , o f  a p r o j e c t  which q u a l i f i e s  under t h e  

Pub l i c  Works and Economic Development Act o r  t e n  percent  (10%) of 

t h e  t o t a l  c o s t  of a p r o j e c t  which q u a l i f i e s  under t h e  Small Business 

1 4 7 ~ d .  - § 32-1 et seq. (West Cum. Supp. 1978).  

1480pinion w i t h i n  t h e  CDA i t s e l f  is unc lea r  w i th  regard t o  t h e  s t a t u s  of LHH. 
Telephone conversa t ion  wi th  M r .  John Carson, Deputy 'Di rec tor ,  CDA, December 22, 1978; 
te lephone conversa t ion  wi th  M r .  James Mahoney, P lanner ,  CDA, December 28, 1978. 

149 
See 42 U.S.C. § 692 et seq. - 



Investment Act. The aggregate amount of state loans for "industrial 

or business projects" in accordance with provisions of this section 

shall not exceed two .million dollars. 
150 

150conn. Gen. Stat. Ann. 5 8-168 (West Cum. Supp. 1978). 




