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ABSTRACT 

This compilation summarizes significant enforcement actions that have been 
resolved during the pertod (July - December 1996) and includes copies of 
Orders and Notices of Violation sent by the Nuclear Regulatory Commission to 
individuals with respect to-these enforcement actions. 
the information in this publication will be widely disseminated to managers 
and employees engaged in activities licensed by the NRC. 
believes this information may be useful to licensees in making employment 
deci si ons . 

It is anticipated that 

The Commission 
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ENFORCEMENT ACTIONS: SIGNIFICANT ACTIONS RESOLVED 
INDIVIDUAL ACTJONS 

July - December 1996 

INTRODUCTION 

This issue and Part of NUREG-0940 is being published to inform all Nuclear 
Regulatory Commission (NRC) licensees about significant enforcement actions 
taken against individuals for the second half of 1996. Enforcement actions 
are issued in accordance with the NRC's Enforcement Policy, published as 
NUREG-1600, "General Statement of Pol icy and Procedure for NRC Enforcement 
Actions . It 

In promulgating the regulations concerning deliberate misconduct by unlicensed 
persons (55 FR 40664, August 15, 1991), the Commission directed that a list of 
all persons who are currently the subject of an order restricting their 
employment in licensed activities be made available with copies of the Orders. 
These enforcement actions will be included for each person as long as the 
actions remain effective. The Commission believes this information may be 
useful to licensees in making employment decisions. 

The NRC publishes significant enforcement actions involving reactor and 
materials licensees as Parts I 1  and I11 of NUREG-0940, respectively. 

NUREG-0940, PART I 1 





SUMMARIES 

ORDERS 

Nash Babcock IA 95-058 

An Order was issued December 1, 1995 prohibiting the individual and the 
companies (Five Star Products, Inc., Construction Products Research, 
Inc.,) from providing products and services asserted to meet 10 CFR Part 
50, Appendix B y  or Part 21 requirements until certain provisions 
specified in the Order are satisfied. 
Babcock’s and the above companies’ refusal to permit NRC inspection of  
CPR’s test facility and the provision of inaccurate and incomplete 
information to the NRC in violation of 10 CFR 50.5(a)(2). 
issuance of the Order, the companies and the individual and the NRC 
staff entered a settlement agreement that essentially implemented the 
Order. 

The Order was based on Mr. 

Following the 

James Bauer, M.D. IA 94-011 

An Order Prohibiting Involvement in NRC Licensed Activities (Effective 
Immediately) was issued May 10, 1994. The Order prohibited the above 
individual from being involved in NRC-licensed activities for a period 
of five years and required him to notify the NRC of any involvement for 
a period of two years thereafter. The Order was based on (1) the 
individual’s performance of activities with a strontium-90 source that 
were not authorized by the license, (2) failure to provide complete and 
accurate information to NRC inspectors, and (3) failure to cause a 
radiation survey to be performed as required by 10 CFR 20.201, which led 
to a significant misadministration to a patient, as well as unnecessary 
radiation exposure t o  numerous members of the general public. The 
individual requested a hearing on May 26, 1994, and a settlement 
agreement was signed November 13, 1995. 
years the prohibition on the individual’s involvement in NRC-licensed 
act i vi t i es . 

The settlement reduces t o  three 

Paul A. Bauman IA 94-020 

An Order Requiring Notification to NRC Prior to Involvement in NRC- 
Licensed Activities (Effective Immediately) was issued August 26, 1994 
to the above individual. The action was based on the failure to train 
and certify personnel, creation of false records, and providing false 
information to the NRC. The Order requires for a period of three years 
that the individual provide notice to the NRC of his acceptance of each 
employment offer in NRC-licensed activities. 

Michael J. Berna IA 94-032 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued November 15, 1994 to the above individual. The 
Order was based on inspection and investigation findings which concluded 
that the individual deliberately violated 10 CFR 30.10 by failing t o  
perform field audits of radiographers, created false audit records, and 
requested others to create false records. The Order removes the 

NUREG-0940, PART 1 3 



individual from NRC-licensed activities for a period of three years. 
addition, the individual is to notify the NRC the first time that he 
engages in licensed activities following the prohibition period. 

In 

Jerome E. Bodian, M.D. IA 94-023 

A Confirmatory Order Prohibiting Involvement in NRC-Licensed Activities 
(Effective Immediately) was issued September 8, 1994 to the above 
individual. The action was based on an inspection and investigation 
which concluded that the individual deliberately violated 10 CFR 35.53 
by failing to measure the activity of radiopharmaceuticals prior to 
medical use and 10 CFR 30.10 by deliberately providing inaccurate 
information to the NRC. The Order prohibits the individual from 
engaging in NRC-licensed activities for a period of five years. In 
addition, the individual shall provide notice to NRC the first time 
following the prohibition that he engages in NRC-licensed activities. 

Eugene Bo1 ton IA 96-009 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued February 23, 1996 to the above individual. The 
Order was based on an investigation which concluded that the above 
individual violated the fitness for duty requirements by submitting a 
surrogate urine sample and by admittedly submitting surrogate urine 
samples successfully on previous occasions. The Order prohibits the 
individual from seeking unescorted access to facilities 1 icensed by the 
NRC for a period of five years from March 9, 1993, the date that the 
individual’s unescorted access was terminated by the 1 icensee. 

John W. Boomer IA 94-015 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued July 14, 1994 to the above individual. The 
Order was based on investigation findings which concluded that the 
individual deliberately violated 10 CFR 35.70(e) and 10 CFR 30.10 while 
he was President of Chesapeake Imaging Center, Chesapeake, West 
Virginia, by failing to conduct weekly surveys for removable 
contamination. The Order prohibits the individual from engaging in NRC- 
licensed activities for a period of three years. 
same period he shall provide a copy of the Order to any prospective 
employer engaged in NRC-licensed activities, provide notice to NRC the 
first time following the prohibition that he engages in NRC-licensed 
activities, and cease activities if he is currently involved in NRC- 
1 icensed activities. 

In addition, for that 

Richard J. Gardecki IA 93-001 

An Order Prohibiting Involvement in Certain NRC-Licensed Activities was 
issued May 4 ,  1993 to the above individual. The Order was based on the 
deliberate submittal o f  false information t o  former employers to obtain 
employment in licensed activities and to NRC investigators. The Order 
prohibits the individual, for a period of five years, from being named 
on an NRC license as a Radiation Safety Officer or supervising licensed 
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activities for an NRC licensee or an Agreement State licensee while 
conducting activities within NRC jurisdiction. It also requires for the 
same period notice by copy of the Order to prospective employers engaged 
in licensed activities and notice to the NRC on acceptance of employment 
in licensed activities. 

Juan Guzman IA 96-020 

An Order Prohibiting Unescorted Access or Involvement in NRC-Licensed 
Activities (Effective Immediately) was issued April 19, 1996 to the 
above individual. 
concluded that the individual falsified his background information to 
his employer, Baltimore Gas and Electric. The individual requested a 
hearing on April 29, 1996. A settlement order was signed October 4, 
1996 and approved by the Licensing Board on October 16, 1996. 
settlement stipulates that the individual agrees that from October 18, 
1994, the date of his termination of unescorted access, until October 
17, 1997, he is prohibited from seeking or obtaining unescorted access 
at any NRC-licensed facility and may not be involved in any NRC-licensed 
activities. Also for a period of two years following the prohibition, 
should he seek employment with any person who operations involve any 
NRC-licensed or regulated activity, he will provide a copy o f  the April 
19, 1996 order and the agreement prior to employment. 

The Order was based on an investigation which 

The 

Mark Jensen IA 96-042 

An Order Prohibiting Involvement in NRC-Licensed Activities was issued 
July 16, 1996 to the above individual. The Order was based on a 
violation of 10 CFR 30.10, which caused his former employer to be in 
violation of NRC requirements by failing to utilize trained and 
qualified individuals for the conduct of radiographic operations. In 
addition, the individual attempted to generate a falsified training 
record for a radiographer. The Order prohibits the individual from 
engaging in NRC-licensed activities for a period of five years, and for 
a period of five years following the prohibition is required to notify 
the NRC when he engages in or exercises control over NRC-1 icensed - -  
activities. 

William Kimbley IA 95-016 
Ms. Joan Kimbl ey IA 95-015 

A Confirmatory Order was issued June 12, 1995 based on an investigat 
which concluded that Midwest Testing, Inc., through its president, 

on 

del i berately violated NRC requirements by: (1) a1 Sowing operators to use 
moisture density gauges without personnel monitoring devices, (2) not 
performing leak tests of two moisture,density gauges, (3) not requesting 
a license amendment to name a new Radiation Protection Officer, (4) 
storing 1 i censed materi a1 at an unauthorized 1 ocat i on , and (5) a1 1 owi ng 
moisture density gauges to be used with an expired license. 
investigation also concluded that the licensee’s General 
Manager/Treasurer (the wife of the 1 icensee’s president) was involved in 
the deliberate violations noted in items (l), ( 2 ) ,  and (5) above. The 
Order prohi bits both the president and the General Manager/Treasurer, as 
well as Midwest Testing, Inc. and any successor entity, from applying to 

The 
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the NRC for a license and from engaging in, or controlling, any NRC- 
licensed activity for a period of five years. 

Larry S. Ladner IA 94-019 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued August 26, 1994 to the above individual. The 
action was based on the individual’s failure to supervise radiographer’s 
assistants performing licensed activities, falsifying a large number of 
quarterly personnel audits and providing false information to NRC 
officials. The Order prohibits the individual from engaging in NRC- 
licensed activities for a period of three years and for a two year 
period after the prohibition has expired, requires him to provide notice 
to the NRC when he will be involved in NRC-licensed activities. 

Donald C .  McDonald, Jr. IA 96-018 
An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued March 27, 1996 to the above individual. 
action was based on the individual providing incomplete and inaccurate 
information on forms he filed for unescorted access authorization at an 
NRC-licensed facility. The Order prohibits the individual from engaging 
in NRC licensed activities, and obtaining unescorted access to protected 
and vital areas of facilities licensed by the NRC, for a period of three 
years from the date of the Order. 

The 

Daniel J .  McCool IA 94-017 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued August 26, 1994 to the above individual. The 
action was based on an investigation which determined that the above 
individual deliberately conspired with other AMSPEC officials to deceive 
the Commission and provided false testimony, under oath, to NRC 
officials. In addition the individual failed to train and certify 
employees in radiation safety as required by the AMSPEC license. 
Order prohibits the individual from engaging in NRC licensed activities 
for a period o f  five.years, and for a,period of five years after the 
prohibition to notify the NRC when he’will be involved in NRC-licensed 
activities. 

The 

Stephen Mignotte IA 94-014 

A Notice of Violation and Order Prohibiting Involvement in 10 CFR Part 
55  Licensed Activities (Effective Immediately) was issued June 28, 1994 
to the above individual. The actions are based on the individual 
performing licensed duties while under the influence of illegal drugs 
and submitting a false urine sample under the reactor licensee’s 
fitness-for-duty program. The Order prohibits the individual from 
serving as licensed reactor operator for a period of three years from 
the date of the Order, and for the same period of time, requires that he 
notify prospective employers involved in NRC-1 icensed activities o f  the 
existence of the Order. 
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Sean G. Miller IA 94-008 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued April 21, 1994 to the above individual. The 
Order was based on an action taken by the individual during and 
following a rod mispositioning event at Dresden on September 18, 1992, 
while he was employed as the Qualified Nuclear Engineer at the Dresden 
Nuclear Station. The individual’s actions included an attempt to 
conceal the occurrence of the event. The Order prohibits the individual 
for three years from the date of the Order from engaging in activities 
licensed by the NRC. After the three year prohibition the individual 
shall provide notice to the NRC of acceptance of any employment in NRC- 
licensed activity for an additional two year period. 

Richard E .  Odegard IA 94-018 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued August 26, 1994 to the above individual. The 
action was based on the individual providing false testimony to the NRC, 
and deliberately failing to train and certify employees in radiation 
safety as required by the license conditions. 
individual from engaging in NRC-licensed activities for a period of five 
years and after the prohibition has expired requires him to provide 
notice to the NRC of acceptance of any employment in NRC-licensed 
activity for an additional five year period. 

The Order prohibits the 

Jesus Osorio IA 96-043 

An Order Prohibiting Involvement in NRC-Licensed Activities was issued 
July 16, 1996 to the above individual. 
violation of 10 CFR 30.10, which caused his former employer to be in 
violation of NRC requirements by failing to utilize trained and 
qualified individuals for the conduct of radiographic operations, and 
providing to the NRC materially inaccurate and incomplete information 
relating to radiographers training. 
from engaging in NRC-licensed activities for a period of five years, and 
for a period of five years following the prohibition is required to 
notify the NRC when he engages in or exercises control over NRC-1 icensed 
activities. 

The Order was based on a 

The Order prohi bits the individual 

Hartsell S. Phillips IA 94-001 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued March 10, 1994 to the above individual. The 
action was based on the individual’s deliberate false statements to NRC 
officials and deliberate violations involving: (1) administration of 
excessive radiopharmaceutical dosages, (2) failure to provide training 
to nuclear medicine technologists, (3) failure to perform daily 
constancy checks o f  the licensee’s dose calibrator, (4) failure to 
perform the required daily and weekly contamination radiation surveys, 
and (5) failure to maintain accurate and complete records required by 
NRC. The Order prohibits the individual from engaging in NRC-licensed 
activities for an NRC licensee or an Agreement State that is subject to 
NRC jurisdiction. The individual requested a Hearing on March 30, 1994. 
A settlement was signed September 19, 1995 with the agreement that the 
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individual would refrain from involvement in NRC-1 icensed activities for 
a period of five years from the date of the Order and, for a period of 
five years after the prohibition, will notify NRC of becoming involved 
in NRC-licensed activities. 

Douglas D. Preston IA 94-004 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued April 5, 1994 to the above individual. The 
action was based on the individual’s falsification of information on his 
appl i cat i on for unescorted access to the 1 i censee’ s Duane Arnol d Energy 
Center. When interviewed by the investigators, the individual admitted 
that he had falsified his criminal history and indicated he would do so 
again. The Order prohibits the individual from involvement in licensed 
activities for a period of five years. 

Gui 1 1 ermo Vel asquez , M. D. IA 94-013 

A Confirmatory Order was issued June 3, 1994 to the above individual. 
The action was based on the individual’s del i berate use of a Sr-90 eye 
applicator after his license had expired and providing false information 
to the NRC. The Order prohibits the individual’s participation in 
licensed activities for a period of three years and requires the 
individual to notify the NRC the first time he engages in licensed 
activities after the prohibition period has ended. 

David Tang Wee IA 94-006 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued April 21, 1994 to the above individual. The 
Order was based on an action taken by the individual during and 
following a rod mispositioning event at Dresden on September 18, 1992, 
while he was employed as the Station Control Room Engineer at the 
Dresden Nuclear Station. The individual’s actions included an attempt 
to conceal the occurrence of the event. The Order prohibits the 
individual for three years from the date of the Order from engaging in 
activities licensed by the NRC. 
individual shall provide notice to the NRC of acceptance of any 
empl oyment i n NRC-1 i censed act i vi ty for an addi t i onal two year per i od . 

After the three year prohibition the 

Rex A1 1 en Werts IA 94-035 

An Order Prohibiting Involvement in NRC-Licensed Activities and 
Unescorted Access (Effective Immediately) was issued December 12, 1994 
to the above individual. 
concluded that the above individual had deliberately falsified his 
identity to gain employment and unescorted access to the Brunswick 
facility. The Order prohibits the individual from engaging in NRC- 
licensed activities and from gaining unescorted access to protected and 
vital areas of NRC-licensed facilities for a period of three years. 
After the three year prohibition the individual shall provide notice to 
the NRC of any employment in NRC-licensed activity for an additional 
five year peri od . 

The action was based on an investigation that 
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Larry D. Wicks IA 94-024 

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective 
Immediately) was issued September 27, 1994 to the above individual. The 
action was based on inspections and investigations which concluded that 
the individual deliberately violated NRC requirements as to submitting a 
dosimeter for evaluation, evaluating an employee’s radiation exposure, 
providing calibrated ratemeters, and by providing false information to 
the NRC. The Order removed the individual from NRC-licensed activities 
for a period of five years. In addition, the Order requires the 
individual to provide notice to the NRt the first time following the 
prohibition that the individual engages in NRC-licensed activities. The 
individual requested a hearing on October 14, 1994. In a settlement 
approved on November 16, 1995, the individual agreed to withdraw from 
the hearing proceeding. 

Marc W .  Zuverink IA 95-022 

An Order Prohibiting Involvement in NRC-Licensed Activities and 
Requiring Certain Notification to NRC was issued June 27, 1995 to the 
above individual. The action was based on an investigation which 
determined that the individual stole tritium from the licensee’s 
facility and transferred it to members of the public. The Order 
prohibits the individual from engaging in NRC-licensed activities for a 
period of ten years and requires that he provide notice to NRC for an 
additional five year period if he becomes involved in NRC-licensed 
activities. 

Notices of Vi ol at i on 

Robert C. Allen IA 96-065 

A Notice of Violation was issued October 18, 1996 to a licensed 
operator. The individual deliberately failed to comply with the 
provisions of his license, which included violating approved, detailed 
written procedures for the venting of the Unit 1 pressurizer relief 
tank. As a result of these actions, the NRC operator’s license was 
terminated and the operator was required to participate in a performance 
remedi at i on pl an. 

Steven R. Allent IA 96-050 

A Notice of Violation was issued September 5, 1996. 
while working as a contractor laundry technician/decontaminator at Point 
Beach Nuclear Plant, engaged in deliberate misconduct by taping a 
radioactively contaminated particle to the underside o f  a table in the 
radiological laundry room. 

The individual, 

Richard L. Balcom IA 95-042 

A Notice of Violation was issued October 17, 1995. The individual, a 
manager above first-1 ine supervision at Houston Lighting and Power 
Company’s Nuclear Security Department , del i berately discriminated 
against two employees. Specifically, he recommended termination of the 
employment as a result o f  the employees engaging in protected 
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activities. The protected activities included identifying safety 
concerns to the NRC. 
licensed activities after issues about possible discrimination arose. 

The individual's employer removed him from 

Robert Bel tran IA 96-074 

A Notice o f  Violation was issued November 21, 1996. The individual 
submitted false employment information, claiming employment with an 
employer for five years when in fact, he had never been employed by the 
firm. 

William E.  Breen IA 96-049 

A Notice of Violation was issued August 27, 1996. The individual tested 
positive under the licensee's fitness-for-duty program resulting in a 
confirmed positive test of marijuana, and as a result Commonwealth 
Edison Company informed the NRC that the individual's operator license 
had expired on August 13, 1996 and there was no need for renewal. 

Kirk H. Carroll IA 96-051 

A Notice o f  Violation was issued September 6, 1996. The individual, a 
mill foreman, entered the yellowcake packaging enclosure, placed a lid 
on a filled yellowcake drum and rolled the drum outside for final 
packaging without wearing a full face respirator, although he knew there 
was a plant procedural requirement to wear one. 

Richard Fent iman IA 96-061 

A Notice of Violation was issued September 27, 1996. The individual 
intentionally instructed contract access authorization employees to use 
references 1 isted by applicants for unescorted access as "developed" 
references, an instruction that he knew was in violation of Nebraska 
Public Power District's policy and procedures for conducting background 
investigations o f  applicants. The individual was disciplined by the 
1 icensee and voluntarily resigned in November 1995. 

Gregory L.  Goodchil d IA 96-072 

A Notice of Violation was issued November 14, 1996 to the above 
individual. The individual, a radiochemistry technician employed by 
Wisconsin Electric Company, 1) engaged in deliberate misconduct when he 
failed to perform a QA check of the Hewlett Packard gas chromatograph 
before the first analysis is performed each day, and 2) deliberately 
provided false information to the licensee by maintaining that he had 
performed the QA check after being confronted with evidence to the 
contrary. The individual's employment was terminated by the licensee. 

Richard C. Gracin IA 96-052 

A Notice of Violation was issued December 19, 1996. The individual, a 
security shift supervisor, provided false information to the 1 icensee 
and the NRC regarding the timing of his actions to the number of escorts 
that were provided with a group of visitors inside the vital area. 
individual's employment was terminated by the 1 icensee. 

The 
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David A. Harris IA 96-062 

A Notice of Violation was issued October 22, 1996, to the above 
individual. The individual, a contract security shift supervisor, 
submitted a urine sample with a significantly elevated temperature. The 
individual’s employment with Burns International Security was terminated 
in November 1995 as a result o f  this incident. 

Roger E. Jones IA 96-073 

A Notice of Violation was issued November 19, 1996 to the above 
individual, based on a violation involving the confirmed positive test 
for marijuana. 

Michael Muszyns ki IA 96-067 

A Notice of Violation was issued December 20, 1996 to the above 
individual , based on a violation involving the deliberate submittal of 
licensee information that he knew to be incomplete or inaccurate in some 
respect material to the NRC. 

Kipp Rustenhol tz IA 96-040 

A Notice of Violation was issued July 17, 1996, based on the following 
deliberate violations: (1) receipt of NRC-licensed material at locations 
other than South Haven Community Hospital, (2) failure to measure 
dosages of technetium-99m prior to administering the material to 
patients, (3) creation of inaccurate records by recording calculated 
dosage activity in p ace o f  measured activity, and (4) falsely 
annotating a patient dosage record to indicate that a dosage measurement 
had been made, when n fact the measurement had not been made. 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, O.C. 20-1 

Decer;lber 1, 1995 

IA 95-058 

Five Star Products, Inc. 
Construction Products Research, Inc. 

401-534 Sti 1 1  son Road 
Fairfield, Connecticut 06430 

SUBJECT: ORDER 

ATTN: Mr. H. Nash Babcock, 

Dear Mr. Babcock: 

This refers to the limited inspection conducted on August 18 and 19, 1992, of 
the Five Star Products, Incorporated (Five Star) facilities in Fairfield, 
Connecticut, A copy of the inspection report is included as Enclosure 1 to 
this letter. This letter also addresses the NRC Office o f  Investigations (01) 
Case 1-92-037R, which has been completed. A copy of the 01 Report synopsis is 
included as Enclosure 2 to this letter. i 

Enclosure 3 is an Order being issued to Five Star, Construction Products 
Research, Inc. (CPR), and H. Nash Babcock based on the results of the 
inspection and investigation. The Order prohibits Five Star, CPR, or H. Nash 
Babcock from selling products or providing associated services to meet the 
requirements of 10 CFR Part 50 Appendix B and 10 CFR Part 21. 
Order provides that if Five Star, CPR or H. Nash Babcock desires to resume 
providing basic components and associated services to the nuclear industry 
that meet those requirements, then Five Star, CPR and H. Nash Babcock must 
comply with certain provisions of the Order. 

A written response is not required to the Order. 
provided in the Order. If Five Star, CPR or H. Nash Babcock desires to resume 
providing basic components and associated services to the nuclear industry for 
use in safety-related applications, Five Star, CPR, and H. Nash Babcock must 
respond to the Order, as well as comply with the other requirements stated in 
the Order. 

Further, the 

However, you may respond as 

This Order i s  effective in 20 days unless a hearing is requested. 

Pursuant to Section 223 o f  the Atomic Energy Act 01 1954, as amended, any 
person who willfully violates, attempts to violate, or conspires to violate, 
any provision of this Order once it is effective shall be subject to criminal 
prosecution as set forth in that section. 

The NRC i s  continuing to review various actions by Five Star and CPR and 
issuance of this Order does not preclude the NRC from taking further action in 
the future based on the outcome o f  those reviews. 
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Questions concerning t h i s  Order should be addressed t o  James Lieberman, 
Director, Office o f  Enforcement, who can be reached a t  (301) 415-2741. 

I n  accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of 
t h i s  l e t t e r  and i t s  enclosures will be placed in the NRC Public Document Room. 

Sincerely, 

eputy Executive Director 
Y o r  Nuclear Reactor Regulation, 

Regional Operations and Research 

Enclosures : A s  Stated 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 1 
1 

FIVE STAR PRODUCTS, INC. 1 
and 1 

CONSTRUCTION PRODUCTS RESEARCH 1 
Fairfield, Connecticut ) 

and ) 
H. NASH BABCOCK 1 

ORDER 

I 

I 
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Five Star Products, Inc. (FSP), i s  a company located in Fairfield, 

Connecticut, and was formerly known as U.S.  Grout Corporation. FSP 

manufactures and sells grout and concrete products to the nuclear industry and 

has done so for about 20 years. Through a holding company, Mr. Babcock own5 

FSP and several related businesses, including Construction Products Research, 

Inc. (CPR), which performs laboratory tests of FSP products. Mr. Babcock is 

Vice-president of FSP and President o f  CPR. 

1 1  

FSP submitted its grout and concrete products to CPR for testing. 

the tests, CPR issued certifications that it tested FSP products in 

conformance with certain specifications of the American Society for Testing 

and Materials. FSP subsequently utilized those certifications as the basis 

for certifying that its products satisfied Appendix B and customer Purchase 

Order (PO) requirements. At various times since 1980, FSP has advertised and 

represented to NRC 1 icensees that its products are manufactured in accordance 

with the requirements of Appendix B. 

purchase orders requiring FSP to meet the requirements of Appendix B y  and 10 

Following 

It has supplied products pursuant to 
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CFR Part 21. 

certification of quality have used the grout and concrete in safety-related 

applications and as basic components. 

Licensees who have purchased material from FSP under F S P ' s  

The Nuclear Regulatory Conmission (NRC or Commission) issued 10 CFR Part 21 
(Part 21) to implement Section 206 of the Energy Reorganization Act of 1974. 

Part 21 imposes, inter a l i a ,  evaluation and reporting requirements on 

directors and responsible officers of firms which supply basic components of 

any facility or activity which is licensed or otherwise regulated pursuant to 

the Atomic Energy Act of 1954, as amended, or the Energy Reorganization Act of 

1974. Basic components are structures, systems, or parts in which a defect fr 

failure to comply with applicable requirements could create a substantial 

safety hazard. 10 CFR 21.3(a). Part 21 is implemented in conjunction with 

Appendix B, which contains the quality assurance (QA) criteria applicable to 

design, fabrication, construction, and testing of safety-re1 ated structures, 

systems, and components in comnercial nuclear power plants. Together, these 

requirements are intended to assure the safety of safety-related components, 

materials, and services for nuclear power plants. 

Section 206 of the Energy Reorganization Act of 1974 requires directors and 

responsible officers of firms constructing, owning, operating or supplying the 

basic components of a facility or activity licensed or regulated by the Atomic 

Energy Act of 1954, as amended, who obtain information regarding defects in 

those basic components, or failures of basic components, or of the facility to 

comply with NRC requirements, to notify the NRC of those defects and failures 

to comply. Section 206(d) authorizes the Commission to conduct inspections 
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and other enforcement activities necessary to insure compl lance with that 

section. 10 CFR 21.41 and 21.51 implement Section 206(d). 

I1 1  

The NRC conducts inspections of vendors who supply safety-re1 ated components 

pursuant to Appendix B and who supply basic components pursuant to Part 21. 

On August 18, 1992, the NRC began an unannounced inspection of FSP, and of its 

laboratory contractor, CPR, to determine the extent to which FSP supplied 

basic components to NRC licensees, the adequacy o f  FSP's QA Program, the 

adequacy of CPR's testing o f  FSP products, and the adequacy o f  FSP products. 

Shortly after the inspection began, Mr. Babcock met with the inspection team 

and questioned the NRC's authority to conduct the inspection. 

presented with two identical letters from the NRC staff, dated August 13, 

1992, each addressed separately to FSP and CPR. The letters outlined the 

NRC's inspection authority under 10 CFR Part 21, Section 1610 of the Atomic 

Energy Act of 1954, as amended (AEA), and Section 206(d) o f  the Energy 

Reorganization Act of 1974, as amended (ERA). Despite this, Mr. Babcock 

continued to question the NRC's authority and, throughout the inspection, 

Mr. Babcock was 

denied the inspectors access to inspect CPR's testing laboratory, which was 

located in the basement o f  FSP's Fairfield, Connecticut, headquarters, and 

access to inspect CPR's laboratory records. 

During the inspection of August 18 and 19, 1992, the inspection team reviewed 

NRC power reactor licensee POs submitted to Five Star in order to determine 
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the scope of FSP's nuclear involvement. The team was provided with POs for 

the period 1988 to 1992. Those POs demonstrate that at least seven NRC 

reactor licensees and one licensee contractor had issued POs to FSP for 

safety-re1 ated grout and concrete mix products, and had specified compl iance 

with Appendix B and Part 21. 

The inspection team reviewed copies o f  several NRC licensee audit reports of 

FSP and CPR. These reports documented that NRC licensee requests to audit 

CPR's test laboratory and records were consistently denied by FSP. Further, 

several NRC licensee audit reports found that FSP's  QA program was not 

acceptable and did not meet certain requirements o f  Appendix B. 

The NRC inspection team requested copies of all audits performed by FSP of CPR 

to determine CPR's compliance with the quality assurance criteria of Appendix 

B and Part 21. Only one FSP audit of CPR was performed, by the FSP QA 

Manager, and it was provided to the NRC inspection team by the FSP QA Manager. 

The July 31, 1992 audit report concluded that CPR's June 10, 1992 QA program 

was satisfactory. The format and most o f  the language of this report were 

identical to a report of an audit conducted by Toledo Edison, an NRC Part 50 

reactor licensee, of FSP's QA program in February 1991. The FSP QA Manager 

later admitted that he had not in fact conducted an audit of CPR, and that he 

had used the Toledo Edison audit report to fabricate the July 31, 1992 audit 

report o f  CPR. 

On August 19, 1992, the second day of the inspection, Mr. Babcock told the 

inspectors to leave at the end of that day and not return until after Labor 
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Day. At 4:45 p.m. that day, Mr. Babcock was presented w th another letter 

from the NRC staff which was witnessed by members of the inspection team and 

Mr. Henry Allen of FSP. This letter reiterated the legal authority of the NRC 

to conduct the inspection, and notified Mr. Babcock that continued refusals to 

permit inspection of FSP or CPR would be treated as a violation of 10 CFR 

21.41, could result in enforcement action, and could be subject to treatment 

as a criminal violation in accordance with Sections 1610 and 223 of the AEA. 

Notwithstanding this second letter, Mr. Babcock continued to deny the NRC 

inspectors access to the CPR laboratory and to records of the CPR laboratory. 

The inspectors left the site at 5:OO pm as Mr. Babcock had requested. 

The inspection team also requested copies of QA manuals for both FSP and CPR 

which would provide the basis to support FSP's  certifications to 1 icensees 

that its products were manufactured under an Appendix B Quality Assurance (QA) 

program. Copies of these documents were not furnished by FSP due to 

Mr. Babcock's suspension o f  further 

A s  a result of FSP's and Mr. Babcock 

nspect i on act i vi ties . 

s curtailing the inspection, the 
inspection team was unable to review the implementation o f  FSP's QA Program 

against licensee POs or to inspect CPR's testing of FSP's grout and concrete 

mix products, and thus was unable to determine whether those products were 

produced, tested and provided in compliance with Appendix B and Part 21. 
Therefore, the NRC staff could not determine whether there was reasonable 

assurance that those FSP grout and concrete mix products were acceptable for 

use in safety-related applications in nuclear power plants. 

NUREG-0940, PART I A- 7 



6 

Shortly thereafter, the NRC obtained a federal criminal search warrant, which 

was executed on September 1, 1992. Certain documents and testimonial evidence 

were taken. 

Additionally, the NRC Office of Investigations conducted an investigation of 

the allegations leading to and the events surrounding the inspection. 

Case No. 1-92-037). During the course of the 01 investigation, Mr. Babcock 

instructed his attorney to forward to the NRC a letter dated February 18, 

(01 

1994, which Mr. Babcock had composed and 

letter, in which Mr. Babcock stated: "We 

access to the laboratory in August 1992. 

the NRC inspection team, was escorted to 

signed. The attorney forwarded the 

did not deny the NRC inspectors 

Mr. John S. Ma, a civil engineer on 
F 

the lab where he conducted an 

inspection of the test laboratory." As indicated above, and as known to 

Mr. Babcock, no NRC inspectors were allowed in the laboratory at any time 

during the August 1992 inspection and, therefore, the statement concerning 

Mr. Ma's access to and inspection of the CPR laboratory is deliberately false. 

The letter was material because it provided incorrect information to the NRC 

on a matter that was under investigation. 

I V  

Based on the facts discussed above, the NRC concludes that the following 

violations of NRC requirements occurred: 

A. 10 CFR 50.5, "Deliberate misconduct" prohibits any contractor (including 

a supplier or consultant), subcontractor, or any employee of a 
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contractor or subcontractor who knowingly provides to any 1 icensee, 

contractor, or subcontractor, components, equipment , materials, or other 
goods or services, that relate to a licensee's activities subject to 

this part, from deliberately submitting to the NRC, a licensee, or a 

1 icensee's contractor or subcontractor, information that the person 

submitting the information knows to be incomplete or inaccurate in some 

respect material to the NRC. 

Contrary to the above, the Quality Assurance Manager o f  Five Star 

Products, and Five Star Products through its Quality Assurance Manager, 

prepared an audit report for Five Star Products of the Construction 

Products Research QA Program, dated July 31, 1992, without conducting an 

audit of Construction Products Research, and provided that audit report 

to NRC inspectors during an inspection of Five Star Products on 

August 18-19, 1992, knowing that no such audit had been conducted. This 

audit report was material to the NRC because it was capable of 

influencing its determination of whether the Construction Products 

Research QA Program complied with Appendix 8, and 10 CFR Part 21 

requirements. 

B. Contrary to 10 CFR 50.5, Mr. H. Nash Babcock, the Vice President of Five 

Star Products, Inc. and the President o f  Construction Products Research, 

prepared and caused to be sent to the NRC a letter, in which Mr. Babcock 

stated that one NRC inspector had been allowed to and did in fact 

inspect the laboratory test facility of Construction Products Research 

on August 19, 1992. In fact, as Mr. Babcock knew, no NRC inspector was 
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permitted to inspect the laboratory facilities of Construction Products 

Research during the August 18-19, 1992 inspection. The letter was 

material to the NRC because it provided information directly related to 

a matter under investigation by the NRC, specifically, whether Mr. 

Babcock had deliberately denied NRC inspectors access to the 

Construction Products Research test facility in violation of NRC 

requirements. 

10 CFR 21.41 requires that each individual, corporation, partnership or 

other entity subject to the regulations in Part 21 shall permit duly 

authorized representatives of the Commission to inspect its records, 

premises, activities, and basic components as necessary to effectuate 

the purposes of Part 21. 

10 CFR 21.51(b) requires, in part, that each individual, corporation, 

partnership or other entity subject to the regulations in Part 21 must 

afford the Commission, at a l l  reasonable times, the opportunity to 

inspect records pertaining to basic components. 

Contrary to the above, on August 18 and 19, 1992, Five Star Products, 

Inc., through H. Nash Babcock, Vice President of Five Star Products, and 

Construction Products Research, Inc., through H. Nash Babcock, President 

of Construction Products Research, denied NRC inspectors access 

necessary to conduct an inspection of Five Star Products' contracted 

laboratory test facility, Construction Products Research, for, and of 

Construction Products Research records o f  test data associated with, 
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safety-related grout and concrete mix products sold by Five Star 

Products to nuclear power plants licensed under 10 CFR Part 50, pursuant 

to purchase orders specifying compliance with Appendix B and 10 CFR Part 

21. 

to CPR laboratory personnel. By terminating the inspection, Mr. Babcock 

a1 so prevented NRC inspectors from completing their examination of Five 

Star records. 

Mr. Babcock also refused to allow NRC inspectors reasonable access 

V 

i The NRC and its licensees must be able to rely on licensee contractors and 

officers o f  licensee contractors, including providers of safety-related basic 

components such as Five Star Products, Inc., and suppliers of services 

associated with basic components, such as Construction Products Research, 

Inc., to comply with NRC requirements, including the requirements to provide 

accurate and complete information in all material respects and the 

requirements to permit inspection of their record?, premises, activities and 

components. Five Star Products' and Mr. H. Nash Babcock's violations of 

10 CFR 21.41, 21.51(b), and 50.5 demonstrate that Five Star Products and its 

Vice President, Mr. Babcock, are unable or unwilling to comply with NRC 

requirements to permit inspections and to provide complete and accurate 

information to the NRC in all material respects. In addition, they did not 

permit NRC licensees access to CPR's facilities in order to conduct necessary 

audits. Construction Products Research's and Mr. Babcock's violation of 10 

CFR 21.41, 21.51(b), and 50.5 demonstrate that Construction Products Research 

and its President, Mr. Babcock, are unable or unwilling to comply with NRC 

I 

I 

I 
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requirements t o  permit inspections by the NRC o r  i t s  licensees and t o  provide 

complete and accurate information t o  the NRC i n  a l l  material respects. 

Consequently, I lack the requ is i t e  reasonable assurance tha t  the NRC and NRC 

licensees can r e l y  on the statements o r  c e r t i f i c a t i o n s  o f  Five Star Products, 

Inc., Construction Products Research, Inc., o r  Mr.  H. Nash Babcock, that  basic 

components o f  Five Star Products, Inc. o r  associated services o f  Construction 

Products Research, Inc. meet NRC requirements necessary t o  protect  pub1 i c  

health and safety. Therefore, I f i n d  that  the publ ic  health, safety, and 

in terest  require tha t  Five Star Products, Inc., Construction Products 

Research, Inc. and Hr. Babcock (1) be prohibi ted from providing structures, 

systems, and components subject t o  a procurement contract specifying 

compliance wi th  Appendix B, o r  baslc components subject t o  a procurement 

contract specifying compliance w i th  10 CFR Part  21, and (2) must respond t o  

t h i s  Order and take cer ta in  other actions i f  they desire t o  provide such 

products t o  NRC licensees who specify tha t  they must meet the requirements o f  

Appendix 6, o r  10 CFR Part 21'. 

V I  

Accordingly, pursuant t o  Sections 103, 161b, 1611, 1610, 182, and 186 o f  the 

Atomic Energy Act of 1954, as amended, Section 206 o f  the Energy 

This does not p roh ib i t  FSP from supplying c o m r c i a l  grade materials t o  
NRC licensees, o r  CPR from tes t i ng  and c e r t i f y i n g  conmercial grade materials 
t o  NRC licensees, provided tha t  no representations are made w i th  regard t o  FSP 
products being qua l i f i ed  f o r  safety-related applications i n  nuclear power 
plants based on compliance wi th  10 CFR Part 50, Appendix B, o r  t ha t  10 CFR 
P a r t  21 requirements have been met. 

1 
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2.202, 10 CFR Parts 21 and 50, and 10 CFR 50.5, IT IS HEREBY ORDERED, THAT: 

1. Until Five Star Products, Inc., Construction Products Research, Inc., H. 

Nash Babcock, and any concern which is owned, controlled, operated or 

managed by H. Nash Babcock, satisfy the provisions of paragraph Z . ,  

below, they are prohibited from: 

A. providing or supplying structures, systems, or components, 

including grout and concrete, subject to a procurement contract 

specifying compliance with Appendix B; and 

B. providing or supplying basic components, including grout and 

concrete, subject to a procurement contract specifying that the 

contract is subject to the requirements of 10 CFR Part 21; 

2.A. If Five Star Products, Inc., Construction Products Research Inc., or any 

concern owned, controlled, operated or managed by H. Nash Babcock, 

desires to lift the prohibition specified in paragraph 1, above, then 

Five Star Products, Inc., Construction Products Research, Inc. , H. Nash 

Babcock or the concern owned, controlled, operated, or managed by H. 

Nash Babcock, shall, at least 90 days prior to the date it desires to 

have the prohibition lifted: 

(1) 

(2 )  

to each o f  the violations listed in Section I V Y  including: (a) an 

admission or denial of the alleged violation, (b) the reasons for 

the violation if admitted, and if denied, the reasons why, (c) the 

Advise the NRC o f  that intent in writing; 

Respond in writing under oath or affirmation specifically as 
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corrective steps that have been taken and the results achieved, 

(d) the corrective steps that will be taken to avoid further 

violations, and (e) the date when full compliance will be achieved; 

(3) Agree in writing, under oath or affirmation, and in fact, to 

permit the NRC, NRC licensees, and contractors performing QA 

functions for such licensees, to inspect the records, premises, 

basic components and activities of Five Star Products, Inc., of 

Construction Products Research, Inc., or o f  any concern owned, 

controlled, operated or managed by H. Nash Babcock that desires to 

provide safety related products or basic components, or to perform 

tests to support claims that those products or components and those 

testing services meet the standards of Appendix B and 10 CFR Part 

21, and to signify in writing a willingness to do so in the future; 

(4) Agree in writing under oath or affirmation to demonstrate and in 

fact to demonstrate that those basic components and services 

associated with basic components meet the standards of Appendix 8 by 

having tests performed by an independent third party and having that 

third party provide copies of the results of those tests directly to 

the NRC; and 

(5) The officers, managers, and supervisors of Five Star Products, 

Inc. and Construction Products Research, Inc. provide statements 
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that they understand that the activities and records o f  the 

organization are subject to NRC inspection, that communications with 

the NRC must be complete and accurate, and that any employee may 

provide information to the NRC at any time without fear o f  

retribution; and 

B. When all conditions o f  paragraph 2 . A .  above have been satisf 

the NRC has conducted inspections o f  the QA program and Part 

program of Five Star Products, Inc., Constructions Products 

Research, Inc., and any concern owned, controlled, operated, 

ed, and 

21 

or 

managed by H. Nash Babcock, and any necessary corrective action has 

been completed, the prohibition of paragraph 1, above, will be 

lifted in writing. 

The Director, Office of Enforcement, may, in writing, relax or rescind any of 

the above conditions upon demonstration by Five Star Products, Inc., 

Construction Products Research, Inc., and Mr. H. Nash Babcock of good cause. 

V I 1  

In accordance with 10 CFR 2.202, Five Star Products, Inc., Construction 

Products Research, Inc., and H. Nash Babcock, or any other person adversely 

affected by the Order, may submit an answer to this Order, and may request a 

hearing on this Order, within 20 days of the date of this Order. The answer 
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may consent t o  this Order. 

answer shall, in writing and under oath or affirmation, specifically admit or 

deny each allegation or charge made i n  th is  Order and shall set forth the 

matters o f  fact and law on which Five Star  Products, Inc., Construction 

Products Research, Inc., and H. Nash Babcock, and any other person adversely 

affected relies and the reasons as t o  why the Order should not have been 

issued. 

Unless the answer consents t o  this Order, the 

Any answer or request for a hearing shall be submitted t o  the 

Secretary, U.S. Nuclear Regulatory Commission, A t t n :  Chief, Docketing and 

Service Section, Washington, DC 20555. 

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, 

Washington DC 20555, t o  the Assistant General Counsel for Hearings and 

Enforcement and the Director, Office of Nuclear Reactor Regulation, both a t  

the same address. 

Construction Products Research, Inc., or H. Nash Babcock requests a hearing, 

t h a t  person shall set forth with particularity the manner i n  which his or her 

Copies also shall be sent t o  the 

I f  a person other t h a n  Five S ta r  Products, Inc., 

interest i s  adversely affected by this Order and shall address the cri teria 

set f o r t h  i n  10 CFR 2.714(d). 

I f  a hearing i s  requested by Five S t a r  Products, Inc., Construction Products 

Research, Inc., H. Nash Babcock, o r  any other person whose interest i s  

adversely affected, the Commission will issue an Order designating the time 

and place o f  any hearing. 

such hearing shall be whether this Order should be sustained. 

If  a hearing i s  held, the issue to be considered a t  
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In the absence of any request for hearing, the provisions specified in Section 

VI above shall be effective and final 20 days from the date of this Order 

without further order or proceedings. 

FOR THE NUCLEAR REGULATORY COMMISSION 

( >\ 

eputy Executive Director for 
uclear Reactor Regulation, 
Regional Operations and Research 

Dated at Rockville, Maryland 
this I S t  day of December 1995 
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SYNOPSIS 

3n September 30, 1992. an invest igat ion was i n i t i a t e d  concerning an a l legat icn  
rhat Five S t a r  Products, Inc. (Five S t a r ) ,  impro e r l y  tested and fa l se l y  
c e r t i f i e d  material tha t  was purchased from them y the nuclear power industry. 
During an unannounced August 18 and 19, 1992, inspection conducted by the NRC 
Vendor Inspection Branch (VIB), the NRC inspectors were denied access t o  Five 
S t a r ' s  c e r t i f i c a t i o n  tes t i ng  laboratory (i .e., Construction Products Research 
( C P R ) ) .  Also, during the course o f  the inspection, a po ten t i a l l y  fa lse audit 
report was provided t o  the inspectors f o r  t h e i r  review. 
CPR was produced by f i v e  S tar ' s  Q u a l i t y  Assurance (QA) Manager. 
September 1. 1992. as a resu l t  o f  the denial of access, a Federal search 
warrant was obtained and executed on Five S t a r ,  wi th documents and other 
physical and test imonial evidence taken. 

The 01 invest igat ion concludes tha t  Five S t a r  provided three inaccurate 
product c e r t i f i c a t i o n s  t o  nuclear power plants.  i n  tha t  Five S ta r ' s  laboratory 
(CPR) d id  not possess the proper equipment t o  perform a spec i f i c  t es t  
referenced on the c e r t i f i c a t i o n s .  However, from the evidence developed, i t  
has not been substantiated tha t  the creation of the inaccurate c e r t i f i c a t i o n s  
was de l i  berate. 

The 01 invest igat ion also concludes tha t  the President o f  CPR w i l l f u l l y  denied 
tne NRC inspectors access t o  the tes t i ng  laboratory. 

This audit report o f  
On 

The 01 invest igat ion fur ther concludes tha t  the Five S t a r  QA Manager 
del 1 berately generated an audit report  o f  CPR. without conduct1 ng the audit , 
and provided t h i s  report  t o  the inspectors during the inspection. 

In addit ion.  during the course o f  the invest igat ion,  the president of CPR 
caused a l e t t e r  t o  be sent the NRC, i n  which he stated that one o f  the NRC 
inspectors had been allowed t o  inspect the laboratory. That information i s  
refuted by the inspectors, I t  i s  therefore concluded t h a t  the l e t t e r  was 
submitted , knowingly containing f a 1  se information. 



December 28, 1995 

Michael F. McBride, Esq. 
LeBoeuf, Lamb, Greene & MacRae 
1875 Connecticut Avenue, N.W. 
Washington, D.C. 20009-5728 

SUBJECT: ORDER - I A  95-058 F I V E  STAR PRODUCT, INC. ,  CONSTRUCTION PRODUCTS 
RESEARCH, INC., AND H. NASH BABCOCK 

Dear M r .  McBride: 

I have received your l e t t e r s  o f  December 27, 1995, i n  regard t o  the 
St ipu lat ion t o  resolve the matter and also M r .  Wil l iam N. Babcock's pos i t ion  
regarding a hearing. 
enclosed along w i th  a l e t t e r  concerning M r .  Wi l l iam N. Babcock. 
forward the St ipu lat ion t o  the Federal Register. 

I appreciate your cooperation i n  t h i s  matter. 

I have executed the St ipu lat ion and a signed copy i s  
I w i l l  

Sincerely, 

James Lieberman, Di rector  
O f f i  ce o f  Enforcement 

Enclosure: As Stated 

cc: J .  Goldberg, OGC 
SECY 



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of ) 
1 

FIVE STAR PRODUCTS, INC. ) 

CONSTRUCTION PRODUCTS RESEARCH ) 
Fairfield, Connecticut ) 
and 1 

H. NASH BABCOCK 1 

and 1 NO. IA 95-058 

STIPULATION BETWEEN NUCLEAR REGULATORY 
COMMISSION AND FIVE STAR PRODUCTS, INC., 

CONSTRUCTION PRODUCTS RESEARCH, 1NC.r AND €I. NASH BABCOCX 

Representatives of the Nuclear Regulatory Commission 

(ttMzC1l) and Five Star Products, Inc. , Construction Products 

Research, Inc. ("the Companies"), and H. Nash Babcock have met 

and have decided to resolve this matter as addressed in this 

Stipulation as set out below. 

STIPULATION 

The NRC, the Companies, and H. Ngsh Babcock stipulate 

to the following: 

1. The Companies and H. Nash Babcock are free to sell 

commercial-grade products to anyone in the nuclear industry, as 

they now do. "Commercial-grade" is defined as in 10 C.F.R. Part 

21 of the Commission's regulations. Five Star Products' 

commercial-grade materials may be used in any safety-related 

applications provided that NRC licensees properly dedicate the 

materials for use as basic components and verify their 

suitability for the applications. As of the date of the 



settlement, NRC has not evaluated the quality of Five Star 

Products’ materials, nor has the NRC received reports that Five 

Star Products’ materials contain defects. 

2 .  The NRC hereby relaxes and modifies paragraphs 1 

and 2 of Section VI of the Order as follows: 

‘‘1. Until the Companies or H. Nash Babcock or any 

concern which is owned, controlled, operated or managed by H. 

Nash Babcock, satisfy the provisions of paragraph 2 below, they 

are prohibited from: 

A. providing or supplying structures, systems, or 

components, including grout and concrete, subject to a 

procurement contract specifying compliance with 10 

C.F.R. Part 50 Appendix B; and 

B. providing or supplying basic components, including 

grout and concrete, subject to a procurement contract 

specifying that the contract is subject to the 

requirements of 10 CFR Part 21; 

2.A. If the Companies, or any concern owned, 

controlled, operated or managed by H. Nash Babcock, desire to 

lift the prohibitions specified in paragraphs l.A and l.E, above, 

then the Companies, H. Nash Babcock, or the concern owned, 

controlled, operated, or managed by H. Nash Babcock, shall, at 

least 90 days prior to the date it desires to have the 

prohibition lifted: 

(1) Advise the NRC of that intent in writing; 

( 2 )  Deleted. 
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( 3 )  Agree in writing, under oath or affirmation, and ~ I I  

fact, to permit the NRC, NRC licensees, and contractors 

performing QA functions for such licensees, to inspect the 

records, premises, basic components and activities of the 

Companies or of any concern owned, controlled, operated or 

managed by H. Nash Babcock that desires to provide safety-related 

products or basic components, or to perform tests to support 

claims that those products or components and those testing 

services meet the standards of 10 CFR Part 50 Appendix B and 10 

CFR Part 21, and to signify in writing a willingness to do so in 

the future; 

( 4 )  Agree in writing under oath or affirmation to 

demonstrate and in fact to demonstrate that those basic 

components and services associated with basic components meet the 

standards of 10 CFR Part 50 Appendix B by having tests performed 

by a mutually acceptable third party and having that third party 

provide copies of the results of those tests directly to the NRC; 

and 

( 5 )  The officers, managers, and supervisors of the 

Companies provide statements that they understand that the 

activities and records of the organization are subject to NRC 

inspection and that communications with the NRC must be complete 

and accurate; 

8 .  When all conditions of paragraph Z.A,,above have 

been satisfied, and the NRC has conducted inspections of the QA 

program and Part 21 program of the Companies or of any concern 

owned, controlled, operated, or managed by H. Nash Babcock, and 
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any necessary corrective action has been completed, the 

prohibitions of paragraphs l . A  and 1.B, above, will be lifted in 

writing. I' 

3 .  Except for the enforcement action reflected in the 

above-relaxed Order and this Stipulation, the NRC will neither 

impose, nor seek to impose, any sanction (other than as set forth 

in the relaxed Order and Stipulation) on the Companies or their 

officers and employees or H. Nash Babcock for the alleged 

violations described in the NRC Order issued on December 1, 1995. 

4 .  All matters involving the termination of employment 

of Mr. Edward P. Holub are not covered by, or affected by, this 

Stipulation, the Stipulation is without prejudice to the parties' 

positions with respect to the Commission's jurisdiction or lack 

thereof over employment matters, and the NRC, the Companies, any 

other related company, and H. Nash Eabcock retain all rights in 

any such case, matter, proceeding, or litigation now pending or 

which may hereinafter be instituted. 

5. In light of this Stipulation, the Companies and H. 

Nash Babcock agree not to request a hearing on the matters 

addressed in the Order issued on December 1, 1995 and relaxed as 

described herein, despite their vigorous disagreement with some 

of the allegations contained in the December 1, 1995 Order. 

6 .  The NRC, the Companies, and H. Nash Babcock agree 

that the allegations in the Order have not been made, subject to 

an evidentiary hearing, and that this Stipulation will obviate 

the necessity for such a hearing, and they therefore agree that 

those allegations shall not estop any party from taking a 

NUREG-0940, PART I A- 23 



different position on such matters in any other case, litigation, 

m a t t e r ,  or proceeding. 

7. The Order as relaxed herein shall be effective upon 

execution of this Stipulation. This Stipulation shall be 

published in the Federal Reaister. 

8 .  The persons signing below certify by their 

signatures that they have authority to sign this Stipulation for 

the entities appearing below their names. 

U.S. Nuclear Regulatory 

Washington, D.C. 20555-0001 
(301) 415-2741 

tates Nuc 1 ear For the United S 
Reaulatorv Commission 

Dated: December 2?, 1995 

Commission 

. .  

Michael F. McBride 
LeBoeuf , Lamb, Greene 

& MacRae, L.L.P. 
1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C . 20009-5728 

Attorney f o r  Five Star 
Products. Inc.. Construction 
Products Research. I nc., 
and H. Nash Babcoc k 

(202) 986-8000 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON. D.C. ZOSSSOWl 

. *et** - 
MY 1 0  1w 

IA 94-011 . 

Dr. James Bauer, Medical Director 
Indiana Regional Cancer Center 
877 Hospital Road 
Indiana, Pennsylvania 15701 

Dear Dr. Bauer: 

Subject: Order Prohibiting Involvement in NRC Licensed Activities 
(Effective Immediately) 

The enclosed Order is being issued to you based on the findings of 
an NRC inspection conducted on November 11, 1993, at the Indiana 
Regional Cancer Center (IRCC) facility in Indiana, Pennbylvania, 
and specifically: (1) your performance, as the Radiation Safety 
Officer and only authorized user, of activities with a strontium-90 
source that were not authorized by NRC License No. 37-28179-01, (2) 
your deliberate failure to provide complete and accurate 
information to NRC inspectors on November 11, 1993, and (3) your 
failure to cause a survey to be performed as required by 10 CFR 
20.201 at the Indiana Regional Cancer Center in a November 16, 
1992, event which resulted in a significant radiation exposure to 
a patient and unnecessary radiation exposure to numerous members of 
the public. 

Should you have any questions on this matter, please contact Ms. 
Patricia Santiago at (301) 504-3055. 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice", 
a copy of this letter and the enclosures will be placed in the 
NRC's Public Document Room. 

Sincerely, 

FDJ&tor 
H u d  L. Thompso 
Deputy Executiv 

for Nuclear Materials Safety, 
Safeguards and Operations Support 

Enclosure: 
As Stated 
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cc w/encl : 
Public Document Room (PDR) 
Nuclear Safety Information Center (NSIC) 
Commonwealth of Pennsylvania 
Indiana Hospital 
Miners Hospital 

Douglas R. Colkitt, M.D. 
President, Oncology Services Corporation 
2171 Sandy Drive 
State College, Pennsylvania 16801 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

James Bauer, M.D. IA 94-011 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-LICENSED ACTIVITIES 

(EFFECTIVE IMMEDIATELY) 

I 

Dr. James Bauer, M.D. (Dr. Bauer) is listed as the Radiation Safety 

Officer (RSO) and sole authorized user on NRC License No. 37-28179- 

01 (license) issued to the Indiana Regional Cancer Center 

(Licensee) located in Indiana, Pennsylvania. Byproduct License No. 

37-28179-01was issued by the Nuclear Regulatory Commission (NRC or 

Commission) pursuantto 10 CFR Parts 30 and 35, and authorizes the 

Licensee to use a strontium-90 source for the treatment of 

superficial eye conditions in accordance with the conditions 

specified therein. The license, originally issued on April 25, 

1988, was due to expire on April 30, 1993, but remained in effect, 

pursuant to 10 CFR 30.37(b), based on a timely request for renewal 

that was received by the NRC on April 5, 1993. By an Order 

Modifying and Suspending License (Effective Immediately), issued 

November 16, 1993, the license was modified to prohibit Dr. Bauer 

from engaging in activities under the license and to suspend the 

Licensee's authority to receive and use licensed material. 
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I1 

On November 11, 1993, the NRC performed an inspection at the 

Licensee's facility in Indiana, Pennsylvania. During the 

inspection, the NRC found that Dr. Bauer had used the Licensee's 

strontium-90 source to perform treatments of two patients for skin 

lesions on several occasions between September and November 1993, 

even though the license does not authorize the use of the 

strontium-90 for any purpose other than the treatment of 

superficial eye conditions. Since the use of the strontium-90 

source for treatment of skin lesions not involving the eye is not 

authorized by the license, a violation of the license occurred.. 

Prior to identifying that violation during the inspection, the 

inspectors asked Dr. Bauer, as the Radiation Safety Officer and 

only authorized user listed on the license, about the treatment 

modalities for..which the strontium-90 source was used. Dr. Bauer 

stated that the source had been used for the treatment of 

pterygium, an eye condition. When the inspectors asked Dr. Bauer 

whether the source had ever been used for any other modality, he 

again replied that the source had been used to treat pterygium. 

The inspectors then requested records of the last six patients who 

received treatment with the strontium-90 source. The records 

provided to the inspectors reflected, only eye treatments. 

Subsequently, the inspectors performed a review of the patient 
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treatment log maintained by Dr. Bauer's secretary, as well as a 

review of records of additional patient treatments. The inspectors 

learned that the records initially provided were not for the last 

six patients treated, and that the records of the last six patient 

treatments included treatments for superficial lesions of the skin 

using the strontium-90 source, including a treatment that occurred 

on the day of the inspection before the inspection took place. 

Dr. Bauer's failure to inform the inspectors that he had used the 

strontium-90 source totreat lesions ofthe skin, when specifically 

asked if the source was used for any purpose other than superficial 

eye treatments, caused the Indiana Regional Cancer Center to 

violate the requirements of 10 CFR 30.9, in that Dr. Bauer failed 

to provide information that was complete and accurate in all 

material respects to the NRC. In addition, in view of Bauer's use 

of the strontium-90 source for treatment of skin lesions prior to 

and on the day of the inspection, Dr. Bauer's communications to the 

inspector also constitute a violation of 10 CFR 30.10, in that Dr. 

Bauer deliberately provided to the NRC information that he knew to 

be incomplete or inaccurate in some material respect. 

Previously, Dr. Bauer was involved in an incident in November 1992 

at the Indiana Regional Cancer Center, as an authorized user and 

the supervisor of a treatment with a High Dose Rate Remote 

Afterloader (under Byproduct Materials License No. 37-28540-01 

issued to Oncology Services Corporation), that resulted in a 
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patient being exposed to significant levels of radiation, and 

numerous other members of the public being exposed to unnecessary 

radiation. Dr. Bauer had failed to cause a Survey to be performed 

which was required by 10 CFFt 20.201 and which could have prevented 

the exposures. 

Based on the above, the NRC issued a Demand for Information 

(Demand) to Dr. Bauer on November 16, 1993. The Demand required 

Dr. Bauer to state: (1) why the NRC should not issue an Order 

prohibiting Dr. Bauer's involvement in all NRC licensed activities; 
and (2) if such an Order should not be issued, why the NRC should 

have confidence that Dr. Bauer would comply with all Commission 

requirements. The Demand also required Dr. Bauer to state each 

institution and location at which Dr. Bauer engages in licensed 

activities. 

In a letter dated January 5, 1994, Dr. Bauer, through his counsel, 

responded to the Demand for Information. The response stated that 

Dr. Bauer was a highly competent board certified radiation 

oncologist and radiologist with in excess of thirty years of 

experience in tho safe use of radioactive materials; listed a 

number of areas where the licensee was found to be in compliance 

with NRC requirements and noted that there were no radiation safety 

violations, no harm to any individuals, and no risk to the public 

health and safety; stated that Dr. Bauer believed he was permitted 

to use the strontium-90 source for superficial skin lesion 
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treatments; stated that Dr. Bauer fully and truthfully responded to 

all questions, and provided all requested information to the 

inspectors during the November 11, 1993 inspection; noted that the 

NRC had not attempted to levy any civil penalty for Dr. Bauer's 

alleged "failure to do an adequate survey in November 1992**, and 

stated that the NRC has admitted that Dr. Bauer did not violate any 

license condition in November 1992 by allegedly failing to do an 

adequate survey; noted that the licensee's past performance has 

been exemplary; stated that there is no basis for the NRC to 

believe that Dr. Bauer will not comply with all Commission 

requirements, noting that he has in the past and will at all times 

in the future continue to use his best efforts to fully comply with 

all Commission requirements; stated that there has never been any 

finding that Dr. Bauer willfully or negligently violated any 

federal regulations or that he improperly uses radioactive 

material; and argued that to bar Dr. Bauer from any future licensed 

activities would constitute a travesty of justice to Dr. Bauer, the 

patients who rely on him, and society in general. 

I11 

Based on the above, and after giving due consideration to his 

response to the Demand for Information, it appears that Dr. Bauer 

has engaged in deliberate misconduct that has caused the Licensee 

to be in violation of 10 CFFt 30.9; deliberately provided to NRC 

inspectors information that he knewto be incomplete or inaccurate 
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in sone respect material to the NRC, in violation of 10 CFR 30.10; 

and failed to conduct a required survey on November 16, 1992, which 

resulted in unnecessary radiation exposure,to members of the public 

and a significant misadministration. The NRC must be able to rely 

on the Licensee and its employees, especially its authorized users 

and Radiation Safety Officer, to comply with all NRC requirements, 

including the requirement to provide information to the NRC that is 

complete and accurate in all material respects. Dr. Bauer's action 

in causing the Indiana Regional Cancer Center to violate 10 CFR 

30.9 and his violation of 10 CFR 30.10 through deliberate 

misrepresentations to the NRC, as well as his failure to perfom 

the required survey noted above, have raised serious doubt as to 

whether he can be relied upon to comply with NRC requirements and 

to provide complete and accurate information to the NRC. 

Dr. Bauer is the sole authorized user and the Radiation Safety 

Officer on NRC License No. 37-28179. As such, Dr. Bauer is 

required to know the requirements of the License and adhere to 

them. Dr. Bauer is not permitted to select those requirements that 

he will follow. 

Consequently, I lack the requisite reasonable assurance that 

licensed activities can be conducted in compliance with the 

Commission's requirements and that the health and safety of the 

public will be protected, if Dr. Bauer were permitted at this time 

to be named in any capacity on an NRC license or were permitted to 
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otherwise perform licensed activities. Therefore, the public 

health, safety and interest require that Dr. Bauer be prohibited 

from being named on an N E E  license in any capacity and from 

otherwise performing licensed activities for a period of five years 

from the date of this Order. For an additional two years, the 

public health, safety, and interest require that Dr. Bauer be 

required to notify the NRC of any involvement in licensed 

activities to assure that the NRC can monitor the status of Dr. 

Bauer's compliance with the Commission's regulatory requirements. 

Furthermore, pursuant to 10 [CFR 2.202, I find that the signif fcance 

of the violations and Dr. Biiuer's conduct described above is such 

that the public health, safety and interest require that this 0rd.r 

be immediately effective. 

IV 

Accordingly, pursuant to selctions 81, 161b, 161i, 182 and 186 of 

the Atomic Energy Act of 1954, as amended, and the Commission's 

regulations in 10 CFR 2.202 i3nd 10 CFR 30.10, IT IS HEREBY ORDERED, 

EFFECTIVE IMMEDIATELY, THAT :: 

A. Dr. James Bauer, M . D . ,  is prohibited for five (5) years 

from the date of this Order from being named on an NRC 

license in any capacity or from otherwise performing NRC- 

licensed activities. 
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B. For an additional two year period following the five year 

prohibition in Paragraph 1V.A. above, Dr. Bauer shall, within 

20 days of his acceptance of an employment offer involving 

NRC-licensed activities or becoming involved in NRC-licensed 

activities, provide notice to the Director, Office of 

Enforcement, U . S .  Nuclear Regulatory Commission, Washington, 

D.C. 20555, of the name, address, and telephone number of the 

employer or the licensed entity where the licensed activities 

are or will be conducted. 

The Director, Office of Enforcement, may, in writing, relax or 

rescind any of the above conditions upon demonstration by Dr. Bauer 

of good cause. 

In accordance with 10 CFR 2.202, Dr. Bauer must, and any other 

person adversely affected by this Order may, submit an answer to 

this Order, and may request a hearing on this Order, within 20 days 

of the date of this Order. The answer may consent to this Order. 

Unless the answer consents to this Order, the answer shall, in 

writing and under oath or affirmation, specifically admit or deny 

each allegation o r  charge made in this Order and shall set forth 

the matters of fact and law on which Dr. Bauer or other person 

adversely affected relies and the reasons as to why the Order 

should not have been issued. Any answer or request for a hearing 
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shall be submitted to the Secretary, U.S. Nuclear Regulatory 

Commission, Attn: Chief, Docketing and Service Section, Washington, 

DC 20555. Copies also shall be sent to the Director, Office of 

Enforcement, U . S .  Nuclear Regulatory Commission, Washington, DC 

20555, to the Assistant General Counsel for Hearings and 

Enforcement at the same address, to the Regional Administrator, NRC 

Region I, 475 Allendale Road, King of Prussia, PA 19406 and to Dr. 

Bauer if the answer or hearing request is by a person other than 

Dr. Bauer. If a person other than Dr. Bauer requests a hearing, 

that person shall set forth with particularity the manner in which 

his or her interest is adversely affected by this Order and shall 

address the criteria set forth in 10 CFR 2.714(d). 

If a hearing is requested by Dr. Bauer or a person whose interest 

is adversely affected, the Commission will issue an Order 

designating the time and place of any hearing. If a hearing is 

held, the issue to be considered at such hearing shall be whether 

this Order should be sustained. 

Pursuant to 10 CFR 2.202(c)(2)(i), Dr. Bauer, or any other person 

adversely affected by this Order, may, in addition to demanding a 

hearing, at the time the answer is filed or sooner, move the 

presiding officer to set aside the immediate effectiveness of the 

Order on the ground that the Order, including the need for 

immediate effectiveness, is not based on adequate evidence but on 

mere suspicion, unfounded allegations, or error. 
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In the absence of any request for hearing, the provisions specified 

in Section IV above shall be final 20 days from the date of this 

Order without further order or proceedings. AN ANSWER OR A REQUEST 

FOR HEARING SHALL NOT STAY THE IMMEDIATE EFFECTIVENESS OF THIS 

ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 

Safeguards and Operations Sipport 

Dated t Rockville, Maryland 
this1 c;k day of May 1994 
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UNITED STATES OF AMERICA LBP-95-21 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

DR. JAMES E. BAUER 

(Order Prohibiting 
Involvement in NRC-Licensed 
Activities) 

ATOMIC SAFETY AND LICENSING BOARD 

Docket No. IA-94-011 

ASLBP NO. 94-696-05-EA 

November 13, 1995 

Before Administrative Judges: 

G. Paul Bollwerk, 111, Chairman 
Dr. Charles N. Kelber 

Dr. Peter S. Lam 

BEMORANDUM AND ORDER 
(Approving Settlement Agreement 

and Dismissing Proceeding) 

By immediately effective order dated May 10, 1994, the 

NRC staff (1) prohibited Dr. James E. Bauer from being named 

on an NRC license in any capacity and from otherwise 

performing licensed activities for a period of five years 

from the date of the order: and (2) required for two years 

thereafter that Dr. Bauer notify the NRC of any involvement 

in licensed activities to assure that the NRC can monitor 

the status of Dr. Bauer's compliance with the Commission's 

regulatory requirements. 59 Fed. Reg. 25,673 (1994). 

This proceeding was convened at the request of Dr. Bauer to 

contest the validity of the staff's order. 59 Fed. Reg. 

30,376 (1994). Now, by joint motion dated November 2, 1995, 

Dr. Bauer and the staff request that we approve a settlement 

agreement they have provided and dismiss this proceeding. 

I 
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hong other things, the Settlement agreement reduces to 

three years the prohibition on Dr. Bauer’s involvement in 

licensed activities. 

not to take any additional enforcement action against Dr. 

Bauer based on either the facts set forth in the May 10, 

1994 order or the facts and assertions revealed by a related 

staff investigation (No. 1 - 9 3 - 0 6 5 R ) .  Additionally, it 

provides that the settlement should not be considered as 

either an admission regarding or a resolution of any of the 

natters that formed the basis for the May 1994 staff 

enforcement order. 

It also outlines the staff’s agreement 

Pursuant to section 81 and subsections (b) and ( 0 )  of 

section 161 of the Atomic Energy Act of 1954, 42 U . S . C .  

§ §  2111, 2201(b), 2201(0), and 10 C . F . R .  5 2.203, we have 

reviewed the parties’ settlement accord to determine whether 

approval of the agreement and termination of this proceeding 

is in the public interest. Based on that review, and 

according due weight to the position of the staff, we have 

concluded that both actions are consonant with the public 

interest. Accordingly, we grant the parties’ joint motion 
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I to approve the settlement tvreement and dismiss this 

proceeding. 

I 

I For the foregoing reasons, it is this thirteenth day 

I NUREG-0940, PART I 

November 1995, ORDERED, that: 

1. The November 2 ,  1995 joint motion of the parties 

aranted and we amrove their November 3, 1995 tlSettlement 

Agreement," which is attached to and incorporated by 

reference in this memorandum and 0rder.l 

of 

is 

The settlement agreement attached to the parties' 
November 2, 1995 motion vas dated November 1, 1995. This 
document was a facsimile copy that did not have the original 
signatures of Dr. Bauer and his counsel. By letter dated 
November 7, 1995, staff counsel provided the settlement 
agreement with the original signatures of Dr. Bauer and h i s  
counsel. This document, which is dated November 3, 1995, is 
attached to this memorandum and order. 

A-39 
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2. This proceeding is dismissed. 

THE ATOMIC SAFETY 
AND LICENSING BOARD' 

L J Z  
G. Paul Bollwerk, 111, Chairman 
ADMINISTRATIVE J%DGE 

ADMINISTRATIVE JUDGE 

T i *  Peter S. Lam 

ADMINISTRATIVE JUDGE 

Rockville, Maryland 

November 138 1995 

Copies of this memorandum and order are being sent 
this date to counsel for Dr. Bauer by facsimile transmission 
and to staff counsel (without the accompanying attachment) 
by E-mail transmission through the agency's wide area 
network system. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

DR. JAMES E. BAUER 

(Order Prohibiting Involvement 
in NRC-Licensed Activities) 

) 
1 

1 

1 

) Docket No. IA-94-011 

1 ASLBP NO. 94-696-05-EA 

SETTLEMENT AGREEMENT 

On May 10. 1991, the staff of the Nuclear Regulatory Commission (Staff) issued an 

"Order Prohibiting Involvement in NRC Licensed Activities (Effective Immediately)" (Staff's 

Order) to Dr. James E. Bauer. 59 Fed. Reg. 25673 (May 17, 1994). On May 26, 1994, 

Dr. Bauer answered the Staff's Order, denying the violations alleged in the Staff's Order and 

reqtirsting a heanng. "Answer and Request for Hearing of James E. Bauer, M.D. M.Div. to 

Ma! 10. 1994 Order Prohibiting Involvement in NRC-Licensed Activities (Effective 

Immediately). " 

The parties to the above-captioned proceeding, the Staff and James E. Bauer, M.D., 

agree that it is in the pubIic interest to terminate the above-captioned proceeding, without further 

litigation and agree to the following terms and conditions: 

1. Dr. Bauer agrees to withdraw his request for a hearing, dated May 26, 1994. 

2. Dr. Bauer further agrees to refrain from engaging in, and is hereby prohibited 

from engaging in, any NRC-licensed activities for a period of three y w s  from the date of the 

Order Prohibiting Involvement in NRC-Licensed Activities, Le., from May 10, 1994 through 
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May ld, 1997. Such prohibition incluh: u.j’ and dl activities that are conducted pursuant to 

a specific or general license issued by the NRC, including, but not limited to, those activities 

of Agreement State licensees conducted pursuant to the authority granted by 

10C.F.R. 8 150.20. 

3. For a period of two years following the above-specified three year period, Le., 

from May 10, 1997 through May 10, 1999 in the event that Dr. Bauer becomes involved with 

NRC-licensed activities, Dr. Bauer agrees to provide, within 20 days of his acceptance of any 

ernplo>ment offer involving NRC-licensed activities or any time he otherwise becomes involved 

in SRC-licensed act11 ities, written notice to the Director, Office of Enforcement, U.S. Nuclear 

Regulatory Commission, Washington, D.C. 20555 of the name, address, and telephone number 

of the employer or the licensed entity where the licensed activities are or will be conducted and 

a detailed description of his duties and activities in which he is or will be involved. 

1. In consideration of Dr. Bauer’s agreement to the conditions of paragraphs 2 and 3 

of this Settlement Agreement, the Staff agrees not to take any further enforcement action against 

Dr. Bauer based on a) the same facts outlined in the Order Prohibiting Involvement in NRC 

Licensed Activities (Effective Immediately), dated May 10, 1994 and b) any other facts or 

assenions revealed as a result of the NRC’s Office of Investigation’s investigation 

(No. 1-93-065R) relating to Dr. Bauer’s activities. In the event that Dr. Bauer fails to comply 

with the conditions set forth in either paragraph 2 or 3 of this Settlement Agreement, the Staff 

expressly reserves the right to take whatever action necessary and appropriate to enforce the 

terms of this Settlement Agreement. 
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5 ,  The Staff and Dr. Bauer understand and agree that this Settlement Agreement is 

limited to the issues in and the parties to the above-captioned proceeding. 

6. The Staff and Dr. Bauer agree that this Settlement Agreement does not constitute 

and should not be construed to constitute any admission or admissions in any regard by 

Dr. Bauer regarding any matters set forth by the NRC in the Order Prohibiting Involvement in 

NRC-Licensed Activities. 

7. The Staff and Dr. Bauer also agree that the matters upon which the Order is based 

hale not been resohed as a result of this Settlement Agreement. This Settlement Agreement 

shall not be relied upon by any person or other entity as proof or evidence of any of the matters 

set forth in the Order Prohibiting Involvement in NRC-Licensed Activities. 
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for an order approving this Settlement Agreement and terminating the above-captioned 

proceeding. 

FOR JAMES E. BAUER, M.D.: 

hfarcy L.. c&tt 
Counsel for James E. Bauer, M.D. 

Dated RockviIle. Maryland 
this day of November, 1995 

FOR THE NRC STAFF: 

Mariar L. 
Counsel for NRC Staff 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. -1 

I A  94-020 

Mr. Paul A. Bauman 
(HOME ADDRESS DELETED 
UNDER 10 CFR 2.790) 

Dear Mr. Bauman 

SUBJECT: ORDER REQUIRING. NOTIFICATION TO -NRC PRIOR TO INVOLVEMENT IN NRC- 
LICENSED ACTIVITIES (EFFECTIVE IMMEDIATELY) 

The enclosed Order Requiring Notification of Involvement in NRC-Licensed 
Activities (Effective Immediately) is being issued as a consequence o f  your 
actions while employed by the American Inspection Company, Inc., (AMSPEC) 
between late 1989 and March 1, 1992. The NRC Office of Investigations (01) 
conducted an investigation and concluded that you deliberately: 
employee training records of numerous radiography employees of AMSPEC; (2)- 
failed to train numerous radiography employees of AMSPEC; (3) provided 
examinees with answers to examination questions dnd personally aided and 
assisted employees ’n order to achieve rcqufred test scores; (4) provided 
false information to the Commission regarding the qualification o f  AMSPEC 
employees in an NRC license amendment application; (5) falsified records of 
quarterly personnel radiation safety audits; and (6) submitted false 
information regardinq the ;r.ain-iI?q and qualification of two individuals to the 
Commission in an app’iicatioil f o r  an ’JRC license renewal. As detailed in the  
e.iclosed Order, your actions caused AMSPEC to be in violation of IO CFR 30.9, 
34.11, and 34.31 of the Commission’s requirements. 

Your assistance to the United States Attorney in his development of cases 
against others i s  appreciated. 
working in NRC-licensed activities. However, we believe that it is 
appropriate that the NRC be notified when you become involved in NRC licensed 
activities. Therefore, the enclosed order is being issued to you. 
comply with the provisions of this Order may result in civil or criminal 
sanctions. 

Questions concerning this Order should be addressed to Mr. James Lieberman, 
Director, Office of Enforcement, who nay be reached at (301) 504-2741. 

(1) falsified 

As a result, we are not prohibiting you from 

Failure to 
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Paul A .  Eauman 2 

in accordance with 10 CFR 2.790 of the NRC’s “Rules of Practice,” a copy of 
this letter and the enclosure will be placed in the NRC’s Public Document 
Room. 

S i  ncerel y , 

L L  &- ames Lieberman, Oirector 
Office of Enforcement 

Enclosures : 
1. Order 
2. Synopsis 
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I n  t h e  Matter o f  

Paul A .  Bauman 

UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

I A  94-020 

ORDER REQUIRING NOTIFICATION PRIOR TO 

(EFFECTIVE IMMEDIATELY) 

I 

INVOLVEMENT I N  NRC- L I C  ENSED ACT I V I T I ES 

Paul A .  Bauman has been employed i n  the f i e l d  o f  i ndus t r i a l  radiography since 

approximately 1981. I n  Apr i l  1987, M r .  Bauman was h i red  by the American 

Inspection Company, Inc. ,  (Licensee o r  AMSPEC). AMSPEC held Mater ia ls  l i cense 

No. 12-24801-01 (License) issued by the Nuclear Regulatory Commission (NRC o r  

Comnission) pursuant t o  10 CFR Parts 30 and 34. This l icense authorized the 

conduct o f  i ndus t r i a l  radiography a c t i v i t i e s  i n  accordance w i th  speci f ied 

condit ions. On Apr i l  3 0 ,  1992, the License was suspended as a r e s u l t  o f  

s i g n i f i c a n t  safety v io la t i ons  and re la ted  safety concerns. M r .  Bauman was a 

Vice President and Radiation Protection O f f i ce r  o f  AMSPEC when a major i t y  o f  

the v io la t i ons  discussed below occurred. 

I 1  

Between August 22, 1991 and November 12, 1992, the NRC Of f i ce  o f  

Invest igat ions conducted an invest igat ion o f  1 icensed a c t i v i t i e s  a t  AMSPEC. 

During the course o f  t h i s  invest igat ion,  the License was suspended because a 

s ign i f i can t  number o f  safety  v io la t i ons  were uncovered. 

invest igat ion revealed tha t  Mr. Bauman, i n  his capacity as a Vice President 

and Radiation Protect ion O f f i c e r  o f  AMSPEC, de l iberate ly :  (1) f a l s i f i e d  

employee t r a i n i n g  records o f  numerous radiography employees o f  AMSPEC; (2) 

f a i l e d  t o  t r a i n  and c e r t i f y  numerous radiography employees o f  AnSPEC; (3)  

I n  addition, the 
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provided examinees answers to examination questions and personally aided and 

assisted employees in order to achieve required test scores; (4) provided, 

with co-conspirator Daniel McCool, false information to the Commission 

regarding the qualification of AMSPEC employees in an NRC license amendment 

application; (5) falsified records o f  quarterly personnel radiation safety 

audits; and (6) submitted false information regarding the training and 

qualification of two individuals to the Commission in an application for an 

NRC 1 icense renewal. 

10 CFR 34.31(a) provides that a 1 

act as a radiographer until such 

censee shall not permit any individual to 

ndividual: (1) has been instructed in the 

subjects outlined in Appendix A o f  10 CFR Part 34; (2 )  has received copies o f  

and instruction in NRC regulations contained in 10 CFR Part 34 and in the 

applicable sections o f  10 CFR Parts 19 and 20, NRC license(s) under which the 

radiographer will perform radiography, and the 1 icensee's operating and 

emergency procedures; (3) has demonstrated competence to use the 1 icensee's 

radiographic exposure devices, sealed sources, related hand1 ing tools, and 

survey instruments; and (4) has demonstrated understanding o f  the instructions 

in this paragraph by successful completion o f  a written test and field 
examination on the subjects covered. AMSPEC submitted a Radiation Safety 
Manual as a part o f  its licente application dated September 20, 1986. A part 

o f  this manual prescribes the licensee's employee training program to satisfy 

the requirements o f  Appendix A o f  10 CFR Part 34. This manual was 

incorporated as a part o f  license Condition 17 o f  the AnSPEC license. In 

addition, 10 CFR 34.11(d)(l) requires, in part, that an applicant have an 

inspection program that includes the observation o f  the performance of each 

radiographer and radiographer's assistant during an actual radiographic 
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operation at intervals not to exceed three months. 

audit program that was incorporated as part o f  License Condition 17 to meet 

the requirements o f  10 CFR 34.1l(d)(l). 

that information provided to the Commission by a licensee, or information 

required by the Commission’s regulations to be maintained by the licensee, 

shall be complete and accurate in all material respects. 10 CFR 30.10(a) 

requires, in part, that any licensee or any employee o f  a licensee may not: 

(1) engage in deliberate mtsconduct that causes a licensee to be in violation 

o f  any rule, regulation, order, or term o f  any license, issued by the 

Commission, or (2) deliberately submit to the NRC information that the person 

submitting the information knows to be incomplete or inaccurate in some 

respect material to the NRC. 

AMSPEC had an approved 

10 CFR 30.9(a) requires, in part, 

Between late 1989 and March 1, 1992, Mr. Bauman deliberately caused AMSPEC to 

violate 10 CFR 34.31 by failing to train and certify numerous radiography 

employees of AMSPEC as required and caused ASMPEC to violate 10 CFR 30.9 by 

deliberately falsifying training records to show that numerous emproyees of 

AMSPEC stationed at the Hess facility on St. Croix were properly trained in 

radiation safety. 

17 by providing unauthorized and improper aid to AMSPEC employees taking 

radiation safety examinations in that Mr. Bauman: 

reference material during closed-book examinations; (2) permitted examinees to 

complete examinations in an untimed, unmonitored setting; and (3) directly 
provided the examinees with answers to test questions. 

Bauman caused AMSPEC to violate 10 CFR 30.9 by preparing an NRC license 

amendment letter to the NRC that deliberately contained false information 

regarding the qualification of three AMSPEC employees. 

During 1990 and 1991, Mr. Bauman violated License Condition 

(1) allowed the use of 

In June o f  1990, Mr. 

In July and August of 
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1991, Mr. Bauman caused AMSPEC to violate 10 CF8 30.9 and 10 CFR 34.11 by 

deliberately fa1 sifying records of quarterly personnel radiation safety 

audits. In November of 1991, Mr. Bauman caused AMSPEC to violate 10 CFR 30.9 

by conspiring with and directing his secretary to physically write answers on 

a required radiation safety test by annotating on the test the name of an 

AMSPEC employee and placing it in that employee’s radiation safety records. 

on 

on 

Mr. Baunan violated 10 CFR 30.10 by deliberately submitting fa 

regarding the training and ‘qualification of‘two individuals to 

se informat 

the Commiss 

in a December 20, 1991 application for an NRC license renewal, 

On December 17, 1992, Mr. Bauman pled guilty to two felony counts. The first 

count involved conspiracy to violate 42 U.S.C. 2273 (section 223 of the Atomic 

Energy Act). 

information to the NRC in violation of 42 U.S.C. 2273 and 42 U.S.C. 2201b 

(section 161b of the Atomic Energy Act) and 10 CFR 30.9 and 10 CFR 30.10(a)(2) 

o f  the Commission’s regulations. 

The second count consisted of deliberately providing false 

111 

The NRC must be able to rely on the Licensee and its employees to comply with 

NRC requirements, including the requirement to provide information and 

maintain records that are complete and accurate in all material respects. As 

a Vice President and Radiation Protection Officer (RPO) o f  AMSPEC, Mr. Bauman 

was responsible for ensuring that the Commission’s regulatfons and License 

conditions were met and that records which were required to demonstrate 

compl lance with the Comnission’s regulations and License conditions were true 

and accurate in all material aspects. Mr. Bauman’s deliberate actions in 



caus 

Cond 

5 

ng the Licensee t o  v i o l a t e  10 CFR 30.9, 34.11, and 34.31 and License 

t i o n  17, and h i s  de l iberate misrepresentations t o  the NRC, a r e  

unacceptable and r a i s e  a question as  t o  whether he can be r e l i e d  on a t  t h i s  

t i m e  t o  comply w i th  NRC requirements and t o  provide complete and accurate 

information t o  the NRC. 

Consequently, the NRC needs the capab i l i t y  t o  monitor h i s  performance o f  

licensed a c t i v i t i e s  i n  order t o  be able t o  maintain the requ is i t e  reasonable 

assurance t h a t  l icensed a c t i v i t i e s  can be conducted i n  compliance w i th  the 

Commission’s requirements and tha t  the heal th and safety o f  the publ ic w i l l  be 

protected i f  M r .  Bauman i s  employed i n  NRC-licensed a c t i v i t i e s .  Therefore, 

the publ ic  health, safety and in te res t  require tha t  f o r  a per iod o f  three 

years from the date o f  t h i s  Order, Hr. Bauman shal l  n o t i f y  the NRC o f  h i s  

employment by any person o r  e n t i t y  engaged i n  NRC-licensed a c t i v i t i e s  t o  

ensure t h a t  the NRC can monitor the status o f  Mr. Bauman’s compliance w i th  the 

Commission’s requirements and h i s  understanding o f  h i s  commitment t o  

compliance. Furthermore, pursuant t o  10 CFR 2.202, I f i n d  tha t  the 

s ign i f icance o f  the conduct described above i s  such tha t  the publ ic  health, 

safety and i n t e r e s t  require that this order be e f f e c t i v e  immediately. 

I V  

Accordingly, pursuant t o  sections 81, l b lb ,  1611, 182 and 186 o f  the Atomic 

€nergy Act o f  1954, as amended, and the Cornist ion’s regulat ions i n  10 CFR 

2.202, 10 CFR 30.10, and 10 CFR 150.20, I T  I S  HEREBY ORDERED, EFFECTIVE 

IMMEDIATELY, THAT: 
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For a per iod 

sha l l :  With 

o f  three years 

n 20 days o f  h 

6 

from the date of the Order, Paul A. Bauman 

s acceptance of each employment o f f e r  

invo lv ing NRC-licensed a c t i v i t i e s  o r  h i s  becoming involved i n  NRC- 

l icensed a c t i v i t i e s ,  provide not ice t o  the Director,  O f f i ce  o f  

Enforcement, U. S. Nuclear Regulatory Commission, Washington, D.C .  

20555, o f  the name, address, and telephone number o f  the employer o r  the 

e n t i t y  where he i s ,  o r  w i l l  be, involved i n  the NRC-licensed a c t i v i t i e s .  

NRC-1 icensed a c t i v i t i e s  are those a c t i v i t i e s  which are conducted 

pursuant t o  a speci f ic  or general l icense issued by the NRC, including, 

but not l i m i t e d  to, those a c t i v i t i e s  o f  Agreement State l icensees 

conducted pursuant t o  the author i ty  granted by 10 CFR 150.20. 

f i r s t  n o t i f i c a t i o n  M r .  Bauman sha l l  include a statement o f  h i s  

comnitment t o  compliance with regulatory requirements and the basis why 

the  Commission should have confidence tha t  he w i l l  now comply w i th  

appl icable NRC requirements. 

I n  the 

The Director,  Off ice o f  Enforcement, may, i n  wr i t ing ,  re lax  o r  rescind any o f  

the above condi t ions upon demonstration by M r .  Bauman o f  good cause. 

V 

I n  accordanco with 10 CFR 2.202, Paul A. Bauman must, and any other person 

adversely af fected by t h i s  Order may, submit an answer t o  t h i s  Order, and may 

request a hearing on t h i s  Order, within 20 days o f  the date o f  t h i s  Order. 

The answer may consent t o  t h i s  Order. Unless the answer consents t o  t h i s  

Order, the answer shal l ,  i n  wr i t ing and under oath o r  af f i rmat ion,  

s p e c i f i c a l l y  admit o r  deny each a l l ega t ion  o r  charge made i n  t h i s  Order and 
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shal l  set f o r th  the matters o f  f ac t  and l a w  on which M r .  Bauman o r  any other 

person adversely affected r e l i e s  and the reasons as  t o  why the Order should 

not have been issued. 

t o  the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing 

and Service Section, Washington, DC 20555. Copies also sha l l  be sent t o  the 

Any answer o r  request for  a hearing sha l l  be submitted 

Director,  O f f i ce  o f  Enforcement, U.S. Nuclear Regulatory Comnission, 

Washington, DC 20555, t o  the Assistant General Counsel f o r  Hearings and 

Enforcement a t  the same address, t o  the Regional Administrator, NRC Reg 

101 Mariet ta  Street, N. W . ,  Suite 2900, A t l a n t a ,  Georgia 30323, and t o  

on 11, 

Paul A. Bauman i f  the answer o r  hearing request i s  by a person other than 

Paul A. Bauman. I f  a person other than Paul A. Bauman requests a hearing,- 

tha t  person sha l l  set f o r t h  w i th  p a r t i c u l a r i t y  the manner i n  which h i s  o r  her 

i n te res t  i s  adversely af fected by t h i s  Order and sha l l  address the c r i t e r i a  

set f o r t h  i n  10 CFR 2 .714(d ) .  

I f  a hearing i s  requested by Paul A. Bauman o r  another person whose in te res t  

i s  adversely affected, the Comnission w i l l  issue an Order designating the time 

and place o f  any hearing. I f  a hearing i s  held, the issue t o  be considered a t  

such hearing sha l l  be whether t h i s  Order should be sustained. 

Pursuant t o  10 CFR 2.202(~)(2)(1), Paul A. Bauman, o r  any other person 

adversely af fectad by this Order, may, i n  addi t ion t o  demanding a hearing, a t  

the time the answer It filed o r  sooner, move the presiding o f f i c e r  t o  set 

aside the imnediate effect iveness o f  the Order on the ground t h a t  the Order, 

including the  need f o r  irrmediate effect iveness, i s  not based on adequate 

evidence but on mere suspicion, unfounded a1 legations, o r  error.  
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I n  the absence of any request for  hearing, the provisions speci f ied i n  

Section I V  above sha l l  be f i na l  20 days from the date of  t h i s  Order without 

fur ther order o r  proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT 

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 

L G  
amet Lieberman, D i rec tor  

O f f i ce  o f  Enforcement 

Dated t Rockvi l le, Maryland 
th is& Qk day o f  August 1994 
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SYNOPSIS 

On August 22, 1991, the Regional Administrator, U . S .  ~uclear 
Regulatory Commission (NRC), Region 11, requested an 
investigation to determine whether officials, managers, andfor 
employees of The American Inspection Company, Inc. (AMSPEC), the 
licensee, had intentionally violated regulatory and license 
condition requirements set forth in 10 CFR Parts 20, 30, and 34 
and the NRC license Of January 15, 1987, respectively. According 
to reported allegations, licensee management officials had 
permitted unqualified technicians to perform radiography 
*perations at the Hess Oil Virgin Islands Company (HOVIC) 
facility, St. CrOix, U.S.  Virgin Islands, which had contracted 
with AMSPEC for nondestructive examination services. 
Additionally, licensee Officials allegedly: (1) discriminated 
(involuntary termination) against technicians for reporting 
radiation health and safety concerns, (2) falsified radiation 
safety training documents, (3) provided false and misleading 
information to the NRC, and (4) used source material in a manner 
not authorized by the license (irradiation of mice). 

The office of Investigations (01) reviewed the circumstances of 
the alleged regulatory and license condition violations during 
which other improprieties by the licensee were identified. The 
investigation by 01 did not substantiate that licensee management 
officials had terminated radiography technicians for reporting 
radiation health and safety concerns. It was concluded, however, 
that these licensee officials at the HOVIC facility appeared 
insensitive to employee concarns of all topics, including 
radiation safety, and they were perceived* by technicians as 
acting with apparent disregard concerning this issue. The 
investlgation furthar datermined that licensee officials 
deliberately provided false and misleading radiation safety- 
related information to NRC representatives which was pertinent to 
the regulatory process. The investigation substantiated that the 
licensee, through actions of  some radiation protection officers 
( R P O s )  , deliberataly fal8ified radiation safety training records, 
inserted false record8 in technician files to give the impression 
required training was accomplished, and they also conspired to 
Conceal these training deficiencies and improprieties from the 
NRC. The inve8tigation surfaced and substantiated the allegation 
that licensao officials and -OS deliberately falsified required 
personnal radiation rafaty audits and accompanying reports and 
they also creatod audit reports to make completa the radiation 
safety filer of soma tachnicianr. 

The investigation also disclo8ed and confirmed nu~nerous instances 
of radiographers' assistants p8rfonnfnq rad&w-aphy without 
supervision and the d8libUat8 falsification o f  source 
utilization logs to give the apyaarance that roquired supervision 
was present, all with the appuant knowledge and concurrence of 
liC8n8.8 managment official8. It was a180 determined during the 
investigation that licensee training officials (RPOS) frequently 

Car8 No. 2-91-010R 1 
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failed to provide the Operation and Emergency Procedures (OSEP) 
Manual to new employees prior to Source utilization. 
investigation also determined that some licensee RPO-s were nQg 
trained, examined, and certified according to Radiation Safety- 
Program requirements a n l S P E C  officials, including the 
radiation safety officer (RSO) and several =os, were aware of 
some of these violations and failed to correct them. Further, on 
at least-one occasion, the RSO and an RPO conspired to concoct a 
plausible explanation for the NRC as to why Roo 
examination/certification requirements were violated. 

The investigation substantiated the allegation that radioactive 
source material was utilized improperly when an AMSPEC night 
shift supervisor, in the presence of technicians, radiographed a 
mouse during two to three consecutive source exposures at the 
HoVIC facility. The 01 investigation, and a previous NRC 
inspection at the St.'Croix location, also revealed instances in 
which AMSPEC technicians failed to observe required surveying and 
posting activities during radiography op8ration8, actions which 
demonstrated either an apparent disregard for regulations and/or 
radiation safety training deficiencies. !Finally, the 
investigation disclosed that the 
management officials deliberately failad to perform required- 
radiation safety review, evazUhrlon , add oversight functions and 
responsibilities during the past 3 years. 

The 

and other licensee 

Case No. 2-91-010R 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHlNGTON. D.C. -1 

* * + * 4  
November i J ,  199G 

IA 94-032 

Michael J. B e m a  
[ADDRESS DELETE0 
UNDER 10 CFR 2 . 7 %  

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 
(NRC INSPECTION REPORT NO. 030-04325-92001) 
(NRC INVESTIGATION REPORT NO. 3-92-035R) 

Dear Mr 

The enc 
(Effect 
actions 
Whi tins 

Berna: 

osed Order Prohibiting Involvement in NRC-Licensed Activities 
ve Immediately) (Order) is being issued as a consequevce of your 
while employed as the Radiation Safety Officer at the Amoco Refinery, 
Indiana, in 1992. This Order prohibits your involvement in 

NRC-litensed activities for a period of three years from the date of this 
Order. 

Pursuant to section 223 of the Atomic Energy Act of 1954, as amended, any 
person who willfully violates, attempts to violate, or conspires to violate, 
any provision of this Order shall be subject to criminal prosecution as set 
forth in that section. 

Questions concerning this Order may be addressed to Mr. James Lieberman, 
Director, Office of Enforcement, who can be reached at (301) 504-2741. 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of 
t h i s  letter and the enclosure with your home address removed will be placed in 
the NRC's Public Document Room. 

FOR THE NUCLEAR REGULATORY COMMISSION 

and Operations Support- 
- 

Encl osures : 
1. Order Prohibiting Involvement 

2. 
in NRC Licensed Activities 

Imposition of Civil Penalties to Amoco 
Notice of Violation and Proposed 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter o f  1 
) 

MICHAEL J. BERNA ) 

ORDER PROH 161 TING INVOLVEMENT 
IN NRC LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

I 

I A  94-032 

Amoco Oil Cornpafly (Amoco 

License No. 13-00155-10 

Commission) pursuant to 

or Licensee) was the holder of Byproduct Material 

ssued by the Nuclear Regulatory Commission (NRC o r  

0 CFR Parts 30 and 34. The license authorized the 

use of byproduct material (irid um-192 and cobalt-60) for industrial . 
radiography in devices approved by the NRC or an Agreement State. The 

facility where licensed materia s were authorized for use and storage was 

located at 2815 Indianapolis Boulevard, Whiting, Indiana. The use of licensed 

material was authorized at temporary job sites anywhere in the United States 

where the United States Nuclear Regulatory Commission maintains jurisdiction 

for regulating the use of licensed material. 

issued on February 4, 1958, and was terminated on October 19, 1993. 

The License was originally 

Mr. Michael J. Berna performed duties as the Licensee’s Radiation Safety 

Officer (RSO) from March 1990 until he was relieved of those duties on 

October 16, 1992. 

I 1  

On July 27, 1992, the NRC Region 111 office received information that 

Mr. Berna had not conducted field audits of radiographers and radiographer’s 

assistants as required by license conditions and that Mr. Berna fabricated 

reports for the audits that he did not perform by documenting that the audits 
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had been performed. 

Whiting, Indiana, refinery from September 15 to October 9, 1992. The rip,c 

Office o f  Investigations (01) subsequently conducted an investigation. 

Licensee conducted an investigation contemporaneously with the NRC inspection 

and investigation. Oeliberate violations o f  NRC requirements were identified 

as a result of the NRC inspection and the investigation. 

The NRC conducted an inspection at the Licensee’s 

Tne 

Condition 18.A of License’No. 13-00155-10 -incorporates the statements, 

representations, and procedures contained in the licecse application dated 

March 28, 1990. Item 10.3 of that application required, in part, that 

practicing radiographers and radiographer’s assistants are to be audited at 

intervals not to exceed 3 months to meet the requirements of 10 CFR Part 34 

and the Licensee’s Operating and Emergency Procedures, and that the audits 

should be unannounced insofar as possible. 

required, in part, that certain records he generated and maintained, including 

a record of quarterly audits of radiographers and radiographer’s assistants. 

Item 10.5 of that application 

May 12 

In add 

Mr. Berna admitted to the NRC in a sworn, transcribed interview on October 7, 

1992, that he knowingly failed to perform the required audits and that he 

deliberately falsified records to show that audits had been performed on at 

least ten occasions (February 6, 10, 12, and 29, April 1 1 ,  22,  24, and 29, 

and September 1, 1992). 

tion, during the September 15, 1992, inspection the NRC inspector asked 

Mr. Berna if the field audits of radiographers and radiographer’s assistants 

were unannounced. Mr. Berna told the NRC inspector that he did not give any 

advance notification to radiography personnel. However, the testimony of 
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eight radiographers or radiographer's assistants indicated that Mr. Berna 

always informed them when he would be performing an audit. 

Testimony provided by an Assistant Radiation Safety Officer (ARSO) on 

November 5, 1992, indicated that at the request of Mr. Berna on or aboct 

September 15, 1992, the ARSO falsified at least two records of audits of 

radiographers and radiographer's assistants for May 1992. Also, testimony 

provided to 01 by another ARSO on December-17, 1992, indicated that at the 

request of Mr. Berna during August 1991, this ARSO falsified at least two 

records of audits of radiographers and radiographer's assistants. 

These actions are contrary to the audit requirements and the records 

generation and maintenance requirements o f  the License, and a violation of 

10 CFR 30.9(a), "Completeness and Accuracy o f  Information," and 

10 CFR 30.10(a)(l) and (2), "Deliberate Misconduct," of the Commission's 

regul at i ons . 

The Licensee conducted an internal investigation and based on the results of 

its investigation the Licensee suspended Mr. Berna's employment for one month 

without pay. 

(Effective Immediately) was issued to the Licensee, which confirmed, among 

other things, that the Licensee would prohibit Mr. Berna from participating in 

On December 1, 1992, a Confirmatory Order Modifying License 

ng the position o f  RSO. any NRC licensed activities, includ 
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Based on the above, it appears that Mr. Berna engaged in deliberate misconduct 

from August 1991 through approximately September 15, 1992, by failing to 

conduct fisld audits of radiographers and radiographer’s assistants at the 

interval specified in the NRC Byproduct Material License, and by creating 

false records for audits which he did not conduct, thus making the record 

appear as though a field audit was performed at the specified interval. 

Berna also engaged in deliberate misconduct when he requested two ARSOs to 

falsify field audit records. Mr. Eerna engaged in additional misconduct when 

he told an NRC inspector that field audits of radiographers or radiographer’s 

Mr. 

assistants were unannounced. Mr. Berna’s actions caused the Licensee t o  be in 

violation of the Amoco License, as well as 10 CFR 30.9, and constituted 

violations of 10 CFR 30.10 of the Commissian’s regulations. As the Licensee’s 

RSO, Mr. Berna supervised the radiation safety program associated with NRC 

Byproduct Material License No. 13-00155-10 and was responsible for ensur’ng 

that the Commission’s regulations and license conditions were met. 

Consequently, I lack the requisite reasonable assurance that 1 icensed 

activities can be conducted in compliance with the Commission’s requirements 

and that the health and safety of the public will be protected if Mr. Ber-a 

were permitted at this time to be involved in NRC-licensed activities. 

Therefore, the public health, safety and interest require that Mr. Eerna be 

prohibited from any involvement in NRC-licensed activities for a period of 

three years from the date of this Order. Additionally, Mr. Berna is required 

to notify the NRC of his first employment in NRC-licensed activities licensed 

by the NRC following the prohibitlon period. Furthermore, pursuant to 10 CFR 
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2.202, I f i nd  t h a t  the s igni f icance of M r .  Berna’s conduct described above i s  

such tha t  the publ ic  health, safety and in te res t  require that  t h i s  Order be 

immediately e f fec t i ve .  A longer per iod was not imposed because o f  the 

issuance o f  the December 1, 1992 Confirmatory Order Modifying License 

(E f fec t i ve  Immediately). 

4cc rdingly, pursuan t o  sec 

I V  

ions 81, 161h, 161i, 1610, 182 and 186 o f  l e  

Atomic Energy Act of  1954, as  amended, and the Commission’s regulat ions i n  

10 CFR 2.202, 10 CFR Part 30, and 10 CFR Part 34,  I T  I S  HEREBY ORDERED, 

EFFECTIVE IMMEDIATELY, THAT: 

A .  Michael J .  Berna i s  prohib i ted for  three years from the date o f  t h i s  

v i t i e s  Order from engaging i n  NRC-licensed a c t i v i t i e s .  NRC- 

are those a c t i v i t i e s  t h a t  are conducted pursuant t o  a 

icensed act 

spec i f i c  o r  

general l icense issued by the NRC, including, but not l i m i t e d  to, those 

a c t i v i t i e s  o f  Agreement State 1 icensees conducted pursuant t o  the 

au thor i ty  granted by 10 CFR 150.20. 

B. The f i r s t  t ime Mr .  Berna i s  employed in NRC-licensed a c t i v i t i e s  

following the three-year prohib i t ion,  he shal l ,  w i t h i n  20 days o f  h i s  

acceptance o f  the employment o f f e r  invo lv ing NRC-licensed a c t i v i t i e s ,  

n o t i f y  the Director,  Of f i ce  o f  Enforcement, U. S. Nuclear Regulatory 

Commission, Washington, DC 20555, and the Regional Administrator, NRC 

Region 111. The not ice shal l  include the name, address, and telephone 

number o f  the employer o r  the e n t i t y  where he i s ,  o r  w i l l  be, involved 

NUREG-0940, PART I A-63 



6 

in the NRC-licensed activities. In the first notification, Mr. Bema 

shall include a statement of his commitment to compliance with 

regulatory requirements and the basis why the Commission should have 

confidence that he will now comply with applicable N R C  requirements. 

The Director, Office of Enforcement, may, in writing, relax or rescind any o f  

the above conditions upon demonstration by Mr. Berna of good cause. 

V 

I n  accordance with 10 LFR 2.202, Mr. Berna must, and any other person 

adversely affected by this Order may, submit an answer to this Order, and may 

request a hearing within 20 days o f  the date o f  this Order. 

consent to this Order. Unless the answer consents to this Order, the answer 

shall, in writing and under oath or affirmation, specifically admit or deny 

each allegation or charge made in this Order and shall set forth the matters 

of fact and law on which Mr. Berna or other person adversely affected relies 

and the reasons as to why the Order should not have been issued. Any answer 

or request for a hearing shall be submitted to the Secretary, U. S. Nuclear 

Regulatory Commission, ATTN: 
Washington, DC 20555. 

Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555; to 

the Assistant General Counsel for Hearings and Enforcement at the same 

address; to the Regional Administrator, Region 111, U. S. Nuclear Regulatory 

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and to 

The answer may 

Chief, Docketing and Service Section, 

Copies also shall be sent bo the Director, Office of 

Mr. Berna, i f  the answer or hearing request is by a person other than 

Mr. Berna. If a person other than Mr. Berna requests a hearing, that person 
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shal l  s e t  f o r th  w i t h  p a r t i c u l a r i t y  the manner i n  which h i s  o r  her in terest  i s  

adversely affected by t h i s  Order and shal l  address the c r i t e r i a  set f o r t h  in 

10 CFR 2 . 7 1 4 ( d ) .  

If a hearing i s  requested by M r .  Berna o r  a person whose in te res t  i s  adversely 

affected, the Commission w i l l  issue an Order designating the time and place o f  

any hearing. I f  a hearing i s  held, the issue t o  be considered a t  such hearing 

shal l  be whether t h i s  Order should be sustained. 

Pursuant t o  10 C F R  2.202(c)(2)( i ) ,  M r .  Berna, o r  any other person adversely 

affected by t h i s  Order, may, i n  addi t ion t o  demanding a hearing, a t  the time 

the answer i s  f i l e d  o r  sooner, move the presiding o f f i c e r  t o  set aside the 

immediate effectiveness o f  the Order on the ground tha t  the Order, including 

the need f o r  immediate effectiveness, i s  not based on adequate evidence but on 

mere suspicion, unfounded allegations, o r  er ror .  

I n  the absence o f  any reqliest f o r  a hearing, the provisions speci f ied i n  

Section I V  above shal l  be f i n a l  20 days from the date o f  t h i s  Order without 

fu r ther  order o r  proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT 

STAY THE IMMEDIATE EFFECTIVENESS OF T H I S  ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 

f o r  
Safeguards 

and Operations Support 

Dated a t  Rockvi l le,  Maryland 
thisJJdday o f  November 1994 
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I UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASWINQTON, O.C. -1 

' * * e * *  

Docket No. 030-02551 
License No. 29-12417-01 
i A  94-023 I 
Jerome E. Bodian, M.D. 
[HOME ADDRESS DELETED 
UNDER 2.7901 

Dear Dr .  Bodian: 

SUBJECT: CONFIRMATORY ORDER (EFFECTIVE IMMEDIATELY) I 
On June 24, 1993, the NRC sent you a Demand f o r  Information (DFI) based on 
several apparent v io la t i ons  o f  NRC requirements including (1) administrat ion 
o f  doses t o  pat ients  without f i r s t  checking the do'se i n  a dose ca l ibrator ,  and 
(2) making fa l se  statements t o  the NRC during an NRC inspection a t  your 
f a c i l i t y  on A p r i l  6, 1992, and subsequent telephone conversation on ApriT 7, 
1992 w i t h  NRC s t a f f .  The D F I  required, i n  part,  t ha t  you provide the reasons 
why, i n  l i g h t  o f  the apparent v io la t ions described therein, the NRC should not 
issue an Order tha t  precludes you from any involvement i n  NRC l icensed 
a c t i v i t i e s  i n  the future. 

I n  your sworn response dated Ju ly  20, 1993, t o  the DFI, you: (1) stated that  
on infrequent occasions, a precal ibrated dose o f  radioiodine was administered 
without p r i o r  use of a dose ca l ibrator ;  (2 )  re i t e ra ted  a previous request that  
your l icense be terminated; and (3) pointed out t ha t  you have never used the 
Englewood Hospi ta l 's  l icense on a personal basis and any administrat ion o f  
radiopharmaceuticals t o  your pat ients  a t  the Englewood Hospital was done under 
the supervision o f  the hospi ta l  radiology department. 

Based on a NRC O f f i ce  o f  Invest igat ion repor t  issued on Ju l y  26, 1993, the NRC 
S t a f f  has determined t h a t  you del iberate ly  f a i l e d  t o  measure doses before 
administrat ion t o  patients, and del iberate ly  provided inaccurate information 
t o  the  NRC during the April 6, 1992 inspection and the A p r i l  7, 1992 telephone 
conversation. A copy o f  the synopsis o f  the invest igat ion i s  enclosed. 

Although the NRC issued amendment No. 07 on September 27, 1993, terminating 
your license, i n  telephone conversations between Dr.  Ronald R. Bellalay o f  the 
NRC Region I o f f i c e  and yourse l f  on Ju l y  18, 19, and 20, 1994, you agreed t o  
the issuance o f  an Order tha t  would confirm tha t  you would not pa r t i c l pa te  i n  
a c t i v i t i e s  l icensed by the NRC a t  any f a c i l i t y  f o r  a period o f  f i v e  years, and 
would n o t i f y  the NRC the f i r s t  time ( i f  any) you engage i n  l icensed a c t i v i t i e s  
a f t e r  the f i v e  year p roh ib i t i on  expires. The enclosed Confirmatory Order 
(E f fec t i ve  Imrnediately) confirms these conmitments. 

Question concerning the Order nay be addressed t o  Mr. P a t r i c i a  Santiago, 
Assistant Di rector  f o r  Materials, O f f i ce  o f  Enforcement, a t  telephone number 
(301) 504-3055. 
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Jerome E. Bodlan, H.D. 2 

In accordance with 10 CFR 2.790 o f  the NRC’s “Rules o f  Practice,” a copy of 
this letter, its enclosures, and your response will be placed in the NRC’s 
Publ ic Document Room. 

Sincerely, 

i A n 

Nbd ear Materi a1 f ‘$&hy, Safeguards, 
and Operations Support 

Enclosures : 
1. Confirmatory Order (Effective Imnediately) 
2. 01 Report Synopsis 

cc w/encl s : 
Publ ic Document Room (PDR) 
Nuclear Safety Information Center (NSIC) 
State of New Jersey 
Englewood Hospital 
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SYNOPSIS 

On Hay 22, 1992, the Office of Invest igat ions (01), U.S. Nuclear Regulatory 
Conmission (NRC), F i e l d  Off ice Region I ,  i n i t i a t e d  an inves t iga t ion  t o  
determine if the 1 icensee i n t e n t i o n a l l y  v io la ted  NRC regulat ions by providing 
inaccurate and/or fa lse information t o  NRC s t a f f  dur ing an A p r i l  6, 1992, 
inspection, and A p r i l  7, 1992, telephone conversation. Spec i f i ca l l y ,  the 
information concerned the l icensee having doses o f  iodine-131 (1-131) assayed 
by a technologist a t  Englewood Hospital (EH) p r i o r  t o  the administrat ion o f  
the 1-131 t o  pat ients.  

Based on the  evidence, 01 concludes tha t  the l icensee de l ibera te ly  f a i l e d  t o  
measure the a c t i v i t y  o f  each radiophamaceutical dose before medical use. 
addition, the 1 icensee de l ibera te ly  provideQ inaccurate and/or f a l se  
information t o  NRC s t a f f  during the A p r i l  6, 1992, inspection and A p r i l  7, 
1992, telephone conversation. 

01 also concludes tha t  the l icensee de l ibera te ly  f a i l e d  t o  conduct annual 
survey meter cal  i bra t  ions. 

There i s  i n s u f f i c i e n t  evidence t o  conclude t h a t  the l icensee de l ibera te ly  
f a i l e d  t o  possess a dose c a l i b r a t o r  for  the measurement o f  pa t ien t  doses. - 
There i s  also i n s u f f i c i e n t  evidence t o  conclude tha t  the l icensee de l ibera te ly  
f a i l e d  t o  possess approprlate rad ia t i on  detect ion and rad ia t i on  measurement 
survey i ns trumentat i on. 

I n  
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter o f  1 
) 

JEROIIE E. ~ O D I L I > ;  P1.D. ) 
Engl ewood, New Jersey 1 

Docket b. 030-02551 
License No. 29-12417-01 
IA 94-023 

CONFIRMATCRV ORDER (EFFECTIVE IMMEDIATELY) 

I 

Jerome E. Bodian (Licensee cr 3r. Bodian) was the holder cf NRC License No. 

29-12417-01 (License) issued 2y the Nuclear Regulatory Commission (NRC or 

Commission) pursuant to 10 CFR Parts 30 and 35 on September 11, 1967 and last 

renewed in its entirety on Aupst 20, 1990. The License authorized the 

Licensee to possess and use icdine-131 as iodide for uDtake studies, thyroid 

imaging, and the treatment of hypothyroidism and cardiac disfunction. The 

License was due to expire on August 30, 1995; however on January 25, 1993, the 

Licensee requested that the License be terminated. 

request for termination, and Amendment No. 07 was issued to the Licensee on 

September 27, 1993, terminating the License. 

The NRC granted this 

I 1  

On April 6, 1992, an NRC inspection was conducted at the Licansee's facility 

in Englewood, New Jersey. 

violations of NRC requirements, including the failure to possess and use a 

dose calibrator to assay therapeutic doses o f  iodine-131 prior to 

administration to patients. 

inspector that he took doses o f  iodine-131 to Englewood Hospital for 

During the inspection, the NRC identified several 

A l s o  during the inspection, Dr. Bodian told the 

calibration. During a telephone conversation with Region I staff on 
April 7, 1992, Dr. Bodian statgd that. (1) although he did not possess a dose 
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calibrator, he had a technologist at Englewood Hospital perform the dose 

measurements for almost all patients he had treated; (2) all measurements of 

doses were within & 10 percent of the prescribed dose; and (3) the results o f  

these measurements were recorded in the patient charts. 

Shortly after the inspection, the NRC issued a Confirmatory Action Letter to 

the Licensee on April 9, 1992, which confirmed, in part, the Licensee's 

agreement to terminate patient treatments with any radiopharmaceutical 

authorized by the NRC until such time as the Licensee established, and * 

submitted to the NRC for approval, a progrun that inc uded all o f  the required 

equipment and procedures required by 10 CFR Part 35. Such a program was not 

established and patient treatment has not resumed. The NRC Office o f  

Investigations lnltiated an investigation on Uay 22, 1992. Or. Bodian 
requested, in a letter dated January 25, 1993, that the License be terminated. 

In view of Or. Bodian's willful failure to adhere to NRC requirements, as well 

as the apparently willful failure to provide complete and accurate information 

to the NRC, thereby endangering patients to whom the doses were administered, 
the NRC needed certain information to detemine whether there existed 

reasonable assurance that Dr. 8odlanDs activities conducted under other NRC 

licenses w l d  be perforwd safoly and in accordance with requirements. 
Accordingly, a Dwrnd for  Information (DFI) was Issued to Or. Bodian on June 

24, 1993, that requested him to llst all NRC licenses on which he was then 
listed at an authorized user, and to explain why the NRC should not issue an 
order to preclude him from any involvement in licensed activities In the 

future. 
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On July 20, 1993, Or. Bodian responded to the Demand for Information stat ing 

that (1) on infrequent occasions a precalibrated dose of radioiodine was 

administered without prior use o f  dose calibrator; (2) a request for 
termination o f  his license (No. 29-12417-01) was made on January 25, 1993; and 

(3) his  listing (as an authorized user) on the Englewood Hospital license (No. 

29-08519-01) was a carry over from years ago, and that any administration of 

radiopharmaceuticals to his patlentt at Englewood Hospital was done under the 

supervision o f  the hospital radiology department. 

The NRC 01 report issued July 26, 1993 determined that notwithstanding Or. 
Bodian's statements to the NRC, the doses, with a feu exceptions, were net 

assayed with a dose calibrator prior to administration, even though Or. Bodian 

was aware that such assays were required. This finding i s  based on the fact 

that although the Licensee's records indlcate that 30 iodine-131 doses were 

provided to patients between January 1990 and April 1992, the NRC has found 

that most doses were not assayed for the Licensee in the Hospital's dose 
calibrator during thrt tiw. This willful failure to adhere to this 

requlremnt, as well as the willful false statements to tho NRC durlng the 

inspection on April 6. 1992 m d  the April 7, 1992 telephone conversation, 

constitute vlolationr of  10 CFR 35.53, 10 CFR 30.9, and 10 CFR 30.10. 

I11 

Based on the above, It appears thrt Or, Bodim, the Licensee, engaged in 

deliberate aisconduct that constltutes a violation o f  10 CFR 30.1O(a)(l) and 
that hat caused the Licensee to be In violation o f  10 CFR 35.f3. It further 



be conducted in accordance with NRC requirements. Dr. Bodian's 

raised serious doubt as to whether he can be relied upon to comp 

requirements and to provide complete and accurate infomation to 

4 

appears that Or. Bodian deliberately provided to NRC inspectors infomation 

that he knew to be incomplete or inaccurate in some respect material to the 

NRC, in violation o f  10 CFR 30.09 and 10 CFR 30.IO(a)(2). Or. 6odian has 

demonstrated an unwillingness to comply with Conmission requirements. NRC 

must be able to rely on its licensees to comply with NRC requirements, 
including the requirement to provide complete and accurate information. 

Willful violations are of particular concern to the Conmission because they 

undermine the Conmission's reasonable assurance that licensed activities will 

ons have 

th NRC 

NRC . 
Consequently, protection of the pub1 ic health, safety and interest require 

that Or. Bodian be prohibited from engaging in NRC-licensed activities for a 
period of 5 years and to notify the NRC prior to resumption of any NRC- 

licensed activities at any facility after termination of the five year 

prohibition. 

In telephone conversations on July 18, 19, and 20, 1994, with Or. Ronald R. 

Bellmy of tho NRC Region I office, Or. Bodian agreed not to be involved in 

any NRC-licmtd actlvltles for a period o f  five years, and to notify the NRC 

prior to nsugtlon o f  any licensed activities at any facility after that five 
year prohlbltlon. 

that conversation are acceptable and necessary and conclude that with these 

coraitments the protection o f  the public health and safety is reasonably 

assured. 

and safety require that the Or.  Bodian's comnitmnts in the telephone 

I find that the Or. Bodian's cmitaents as set forth in 

In view o f  the foregoing, I have determined that the public health 
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conversations of July 18, 19, and 20, 1994 be confirmed by this Order. Or, 
Bodian has agreed to this action. Pursuant to 10 CFR 2.202, I have also 

determined that the significance of the violations described above i s  such 

that the public health and safety require that this Order be imediately 

effect f ve. 

I V  

Accordingly, pursuant to sectlons 81, 161b, 1611, 1610, 182 and 186 of the 

Atomic Energy Act of 1954, as mended, and the Conmission’s regulations in 10 

CFR 2.202 and 10 CFR Parts 30 and 35, IT IS HEREBY ORDERED THAT: 

1. For a period o f  five years from the date of thls Confimatory Order, 

Jerome E. Bodlan, M.O., shall not engage In any NRC-licensed activities. 

NRC-1 icensed actlvitles are those activities which are conducted 

pursuant to a speclfic or general llcense issued by the NRC, Including, 

but not limited to, those activlties of Agreement State licensees 

conducted pursuant to the authority granted by 10 CFR 150.20. 

2. When, for the first tine, Or. Bodian is employed in NRC-llcensed 
activities following tha five year prohibition, he shall notlfy the 

Regional Ablnlstrrtor, NRC Region I, 47s Allendale Road, King of 

Prussia, Penntylvanla 19106, wlthln 20 days prior to engaging In NRC- 

licensed actlvities, Including actlvitles under an Agrement State 

license when actlvltier under that license are conducted I n  areas of NRC 
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j u r i s d i c t i o n  pursuant t o  10 CFR 150.20. 

name, address, and telephone number of the NRC o r  Agreement State 

l icensee and the locat ion where l icensed a c t i v i t i e s  w i l l  be performed. 

The not ice shal l  include the 

The Director,  O f f i ce  o f  Enforcement, may, i n  wr i t ing,  re lax o r  rescind any o f  

the above condi t ions upon a showing by O r .  Bodian o f  good cause. 

V 

Any person adversely af fected by t h i s  Confirmatory Order (Ef fect ive 

Immediately), other than O r .  Bodian, may request a hearing w i t h i n  20 days o f  

i t s  issuance. Any request f o r  a hearing sha l l  be submitted t o  the Secretary, 

U.S. Nuclear Regulatory Conmission, ATTN: 

Section, Uashington, O.C. 20555. Copies a lso shal l  be sent t o  the Director, 

O f f i c e  o f  Enforcement, U.S. Nuclear Regulatory Coawission, Uashington, D.C. 

20555, t o  the Assistant General Coumel for  Hearings and Enforcement a t  the 

same address, t o  the Regional Adalnistrator,  NRC Region I ,  475 Allendale Road, 

Chief, Docketing and Service 

King o f  Prussia, Pennsylvania 19406, and t o  Or. Bodian. 

requests a hearing, t h a t  person shal l  set f o r t h  with p a r t i c u l a r i t y  the manner 

i n  which h l r  or her  i n t e r e s t  i s  adversely af fected by t h i s  Order and shal l  

address the  c r i t e r i a  set  f o r t h  i n  10 CFR 2.714(d). 

If such a person 

I f  a hearing i s  requested by a person whose in te res t  i s  adversely affected, 

the Colnaission w i l l  issue an Order designating the t lw and place of any 
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hearing. If a hearing is held, the issue to be considered at such hearing 
shall be whether this Confirmatory Order (Effective Imnediately) should be 

sus t a i ned . 

Pursuant to 10 CFR 2.202(~)(2)(1), any person adversely affected by this 

Order, other than Or. Bodian, may, in addition to demanding a hearing, at the 

time the answer is filed or sooner, move the prestding officer to set aside 

the imnediate effectiveness of the Order on the ground that the Order, 

including the need for imnediate effectiveness is not based on adequate' 
evidence but on mere suspicion, unfounded allegations, or error. 

I n  the absence o f  any request for hearing, the provisions specified in Section 

I V  above shall be final 20 days f r w  the date of this Order without further 

order or proceedings. AN ANSWER OR REQUEST FOR A HEARING SHALL NOT STAY THE 

IMMEDIATE EFFECTIVENESS OF THIS  ORDER. 

FOR THE NUCLEAR REGULATORY COmISSION 

and Operations Support 

Dated at R o c k v l l l e ,  Haryland 
I this @h d y  o f  September 1994 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINQTON. D.C. -1 

February 23, 1996 

I A  96-009 

M r .  Eugene Bolton 
[HOME ADDRESS DELETED 
UNDER 2.7901 

SUBJECT: ORDER PROHIBITING INVOLVEMENT I N  NRC-LICENSED A C T I V I T I E S  
(EFFECTIVE IMMEDIATELY) 

Dear M r .  Bolton: 

The enclosed Order i s  being issued as a r e s u l t  o f  an NRC invest igat ion by the 
O f f i ce  o f  Invest igat ions (01) which i n  part,  concluded the fol lowing: 1) you 
knowingly maintained and subst i tuted a cold ur ine sample a t  the time you were 
required t o  submit t o  a Fitness-For-Duty (FFD) t e s t ,  and that  you knew your 
actions were i n  v i o l a t i o n  o f  procedures when you submitted the surrogate 
sample; and 2) you admitted t o  being successful i n  providing surrogate samples 
i n  the past. 

Subsequent t o  the 01 invest igat ion,  on October 6, 1995, a Demand f o r  
Information (DFI) was issued t o  you based on the 01 f indings. A copy o f  the 
synopsis o f  the invest igat ion was enclosed. 
(1) i d e n t i f y  whether you current ly  are employed by a company subject t o  NRC 
regulat ion, and i f  so, describe i n  what capacity; and (2) describe why the NRC 
should have confidence tha t  you w i l l  meet NRC requirements t o  provide complete 
and accurate information t o  the NRC and i t s  licensees i n  the future.  As o f  
t h i s  date you have not responded. 

The OF1 fur ther  stated tha t  i f  no answer was f i led,  the Commission may 
i n s t i t u t e  a proceeding pursuant t o  10 CFR 2.202 o r  take some other actions as 
may be necessary t o  insure compliance with regulatory requirements and that i f  
you d i d  not respond as specified, the NRC would proceed on the basis o f  
avai lable information. Therefore, the NRC has determined, based on the 
avai lable information and t o  insure compliance w i th  regulatory requirements, 
t ha t  the enclosed Inmediately Ef fect ive Order p roh ib i t i ng  your involvement i n  
NRC-1 icensed a c t i v i t i e s  i s  appropriate. The Order states the fol lowing: you 
are prohibi ted f o r  fiw years from March 9, 1993, the date your unescorted 
access was terminated by New York Power Author i ty (NYPA), from seeking 
unescorted access t o  f a c i l i t i e s  l icensed by the NRC. 

Pursuant t o  Section 223 o f  the Atomic Energy Act o f  1954, as amended, any 
person who w i l l f u l l y  v io lates,  o r  attempts t o  v io late,  o r  conspires t o  
v io la te,  any provis ion o f  t h i s  Order shal l  be subject t o  cr iminal  prosecution 
as set f o r t h  i n  tha t  section. 

The D F I  requested tha t  you: 
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A copy o f  t h i s  l e t t e r  and i t s  enclosures are being sent t o  M r .  Les l ie  M. H i l l ,  
Jr., S i t e  Executive Of f i cer ,  NYPA, Indian Point 3 .  The NYPA i s  not required 
t o  provide a response t o  the Order, but may do so i f  i t  desires w i th in  30 days 
under oath o r  af f i rmat ion.  

Questions concerning t h i s  Order should be addressed t o  M r .  James Lieberman, 
Director,  Of f i ce  o f  Enforcement, who can be reached a t  (301) 415-2741. 

I n  accordance w i th  10 CFR 2.790 of the NRC's  "Rules o f  Practice," a copy o f  
t h i s  l e t t e r ,  i t s  enclosures, and your response w i l l  be placed i n  the NRC 
Pub1 i c Document Room ( PDR) . 

Sincerely, 

(,/Deputy Executive D i rec tor  f o r  
Nuclear Reactor Regulation, 

Regional Operations and Research 

Docket No. 50-286 
License No. DPR-64 

Enclosure: 
Imnediately E f fec t i ve  Order 

cc w/encl s : 
L. H i l l ,  S i t e  Executive O f f i ce r  
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In the Matter of 

Hr. Eugene Bo1 ton 

UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

) 
1 
1 
1 

ORDER PROHIBITING INVOLVEMENT IN 

(EFFECTIVE IMMEDIATELY) 

I 

NRC-LICENSE0 ACTIVITIES 

IA 96-009 

Eugene Bolton (Mr. Bolton) was employed as a Senior Nuclear Production 

Technician at the New York Power Authority (NYPA) (Licensee). 

holder of License No. DPR-64 issued by the Nuclear Regulatory Comnission (NRC 

or Commission) pursuant to 10 CFR Part 50. 

operation of Indian Point 3 (facility) in accordance with the conditions 

specified therein. 

Buchanan, New York. 

Licensee i s  the 

The license authorizes the 

The facility is located on the Licensee's site in 

I 1  

On March 10, 1993, the NRC, Region I, received information from NYPA that 

Mr. Bolton had attempted to substitute a "cold" [surrogate] urine sample 

during random Fitness-for-Duty (FFD) testing required by NRC regulations, that 

a subsequent wltness9d sample provided by Mr. Bolton had tested positive for 
marijuana, that Mr. Bolton had been referred to the Employee Assistance 

Program, and his authorization f o r  access to the Indian Point 3 facility had 

been suspended. In response to this information, NRC initiated an 

investigation by the Office of Investigations (01) of this matter. 

investigation established that: 

The 



- 2 -  

1. When ca l led f o r  a FFD t e s t  on March 9, 1993, M r .  Bolton knowingly 

submitted a surrogate ur ine sample which he had col lected on a 

previous date and maintained f o r  that  purpose. 

2 .  M r .  Bolton admitted that  he provided surrogate ur ine samples i n  

the past when selected f o r  FFD t e s t i n g  i n  order t o  avoid detection 

o f  the presence o f  i l l e g a l  substances. 

On October 6, 995, a Demand f o r  Information ( D F I )  was issued t o  M r .  Bolton 

based on the f ndings of  the 01 invest igat ion.  The OF1 indicated that  

M r .  Bolton had engaged i n  del iberate misconduct i n  v i o l a t i o n  o f  10 CFR 

50.5(a)(2), i n  tha t  he provided t o  the f a c i l i t y  licensee information which he 

knew t o  be inaccurate i n  some respect mater ia l  t o  the NRC. 

actions also const i tu ted a v i o l a t i o n  o f  10 CFR 50.5(a)( l )  i n  that  he 

de l i be ra te l y  provided a ur ine sample that  he knew t o  be inaccurate and which, 

but f o r  detection, would have caused the Licensee t o  be i n  v i o l a t i o n  o f  10 CFR 

50.9, "Completeness and accuracy o f  information." 

M r .  Bol ton's 

The OF1 requested tha t  Mr ,  Bolton prov de a response, w i th in  30 days f rom the 

date of t he  DFI, t h a t  would: (A) Ident f y  whether he current ly  i s  employed by 

any company subject ti HRC regulat ion, and i f  so, describe i n  what capacity; 

and (6) Describe why the NRC should have confidence that  Mr. Bolton w i l l  meet 

NRC requirements t o  provide complete and accurate information t o  the NRC and 

i t s  licensees i n  the future.  
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The DFI further stated that, if Mr. Bolton did not respond as specified, the 

NRC would proceed on the basis o f  available information and could take other 

actions as necessary to ensure compliance with regulatory requirements. 

Although a response to the DFI was due on November 6, 1995, as of the date o f  

this Order, Mr. Bolton has not responded. 

111 

Based on the above, it appears that Mr. Bolton, an employee o f  the Licensee at 

the time of the incident, engaged in deliberate misconduct in violation of 

10 CFR 50.5(a)(2), in that he submitted to the Licensee information which he 

knew to be inaccurate in some respect material to the NRC, and 10 CFR 

50.5(a)(l), in that he deliberately provided a urine sample that he knew to be 

inaccurate and which, but for detection, would have caused the facility 

licensee to be in violation of 10 CFR 50.9. 

5 

The NRC must be able to rely on 

with NRC requirements, including 

ts Licensees and their emp 

the requirement to provide 

oyees to comply 

i nformat i on and 

maintain records that are complete and accurate in all material respects. 

Hr. Bolton's actions i n  using illegal drugs and attempting to circumvent FFD 

requirements have ralsed serious doubt as t o  whether he can be relied upon to 

comply with NRC reqtirements and to provide complete and accurate information 
to the NRC and its Licensees. Although a DFI  was issued on October 6, 1995, 

which provided Mr. Bolton an opportunity to describe why the NRC should have 
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confidence tha t  he w i l l  meet NRC requirements t o  provide complete and accurate 

the future, M r .  Bolton has not information t o  the NRC and i t s  Licensees i n  

D F I .  responded t o  the 

Consequently, I 

w i l l  conduct any 

ack the requ is i t e  reasonab 

NRC-1 icensed a c t i v i t i e s  i n  

e assurance tha t :  (1) M r .  Bolton 

compliance w i th  the Comnission's 

requirements; and ( 2 )  tha t  the heal th and safety o f  the publ ic w i l l  be 

protected w i th  M r .  Bolton granted unescorted access t o  NRC- l icensed 

f a c i l i t i e s  a t  t h i s  time. Therefore, I f i n d  t h a t  the publ ic health, safety, 

and in te res t  require tha t  M r .  Bolton be prohib i ted from seeking unescorted 

access t o  NRC-licensed f a c i l i t i e s  f o r  f i v e  years from the date o f  h i s  

terminat ion o f  unescorted access by NYPA on March 9, 1993. Furthermore, 

pursuant t o  10 CFR 2.202, I f i n d  tha t  the s gnif icance o f  the misconduct 

described above i s  such t h a t  the publ ic  hea th, safety, and in te res t  require 

tha t  t h i s  Order be imnediately e f fec t i ve .  

I V  

Accordingly, pursuant t o  sections 103, 161b, 1611, 1610, 182, and 186 of the 

Atomic Energy Act o f  i954, as amended, and the Comnission's regulat ions i n  

10 CFR 2.202 and 10 CFR 50.5, I T  IS HEREBY ORDERED, EFFECTIVE IHHEDIATELY, 

THAT: 

Hr. Bolton i s  prohibi ted for  f i ve  years from the date o f  h i s  termination 

o f  unescorted access by NYPA on March 9, 1993, from seeking unescorted 

access t o  f a c i l i t i e s  l icensed by the NRC. 
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The Director, OE, may, in writing, relax or rescind any of the above 

conditions upon demonstration by Mr. Bolton of good cause. 

V 

In accordance with 10 CFR 2.202, Mr. Bolton must, and any other person 

adversely affected by this Order may, submit an answer to this Order, and may 

request a hearing on this Order, within 20 days of the date of this Order. 

Where good cause is shown, consideration will be given to extending the time 

to request a hearing. 

to the Director, Office o f  Enforcement, U. S. Nuclear Regulatory Comnission, 

Washington, D. C. 20555, and include a statement of good cause for the 

extension. 

to this Order, the answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this Order and 

shall set forth the matters o f  fact and law on which Mr. Bolton or other 

A request for extension of time must be made in writing 
F 

The answer may consent to this Order. Unless the answer consents 

person adversely affected relies and the reasons as to why the Order should 

not have been issued. 

to the Secretary, U.S. Nuclear Regulatory Comnission, Attn: Chief, Docketing 

and Service Section, Washington, DC 20555. Copies also shall be sent to the 

Director, Office o f  Enforcement, U.S. Nuclear Regulatory Comnission, 

Any answer or request for a hearing shall be submitted 

Washington, DC 20555, to the Assistant General Counsel for Hearings and 

Enforcement at the same address, to the Regional Administrator, NRC Region I, 

475 Allendale Road, King o f  Prussia, Pennsylvania 19406, and to Mr. Bolton if 

the answer or hearing request i s  by a person other than Mr. Bolton. 

person other than Mr. Bolton requests a hearing, that person shall set forth 

If a 
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with particularity the manner in which his interest is adversely affected by 

this Order and shall address the criteria set forth in 10 CFR 2.714(d). 

If a hearing is requested by Mr. Bolton or a person whose interest is 

adversely affected, the Comnission will issue an Order designating the time 

and place of any hearing. 

such hearing shall be whether this Order should be sustained. 

If a hearing is held, the issue to be considered at 

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Bolton, or any other person adversely 

affected by this Order, may, in addition to demanding a hearing, at the time 

the answer is filed or sooner, move the presiding officer to set aside the ’ 
imnediate effectiveness of the Order on the ground that the Order, including 

the need for immediate effectiveness, is not based on adequate evidence but on 

mere suspicion, unfounded allegations, or error. 

In the absence of any request for hearing, or written approval of an extension 

o f  time in which to request a hearing, the provisions specified in Section IV 

above shall be final 20 days from the date o f  this !Order without further order 

or proceedings. 

IMMEDIATE EFFECTIVENESS OF THIS ORDER. 

AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE 

FOR THE NUCLEAR REGULATORY COMMISSION 

n 

puty Executive Director for 

Regional Operations, and Research 
Reactor Regulation, 

Dated at Rockville, Maryland 
thisJ3rdday of February 1996 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINQTON. 0.C. 

I A  94-015 

Mr. John Y. Boomer 
ADDRESS DELETED 

Dear Mr. Boomer: 

SUBJECT: ORDER PROHIBITING INVOLVEnENT I N  NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMEDIATELY) 

The enclosed Order Prohib i t ing Involvement I n  NRC-Licensed A c t i v i t i e s  
(Effective I o w d i a t e l y )  i s  being issued as a consequence o f  your del lberate 
v io la t i on  o f  10 CFR 35.7O(e) and 10 CFR 30.10 whi le President o f  Chesapeake 
Iaaging Center, Chesapeake, Vest Virginia.  Based on an invest igat ion 
conducted by the NRC's Office of Invest igat ions (01), the NRC s t a f f  has 
detemined t h a t  you del iberate ly  v io la ted NRC requ i r cwn ts  by f a i l l n g  t o  
conduct weekly surveys for removable contamination: A f te r  k i n g  advised by 
your s t a f f  o f  the 

required instrumentation and p e m l t t e d  l icensed a c t i v i t i e s  t o  continue. A 
copy o f  the synopsls o f  the Of invest igat ion was provided t o  you by l e t t e r  
dated December 2, 1993, md again by l e t t e r  dated February 28, 1994. An 
enforcement conference by telephone was held w i th  you on Harch 8, 1994. The 
surrmary o f  t h i s  conference was sent t o  you on Harch 16, 1994. 

Such conduct i s  unacceptable t o  the WRC.  Therefore, a f t e r  consultat ion wi th  
the Coamission, I have been authorized t o  Issue the enclosed Order Prohlbi t lng 
Involvement I n  NRC-Licensed A c t l v l t l e s  (Ef fect ive Iprwdlately)  Fai lura t o  
comply w i th  the provisions o f  t h i s  Order ray resu l t  i n  c i v i l  o r  c r i a lna l  
sanctions. 

Questions concerning t h i s  Order should be addressed t o  Hr. James Llebeman, 
Dlrector,  Off ice o f  Enforcement, rho can be reached a t  (301) 504-2741. 

- 

u la to ry  requireaent and the fac t  t ha t  instrumentation Was 
not aval lab le t o  per "% om the requlred survey, you f a l l e d  t o  provide the 
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In accordance w i t h  10 CFR 2.790 of the NRC's 'Rules of Practice,' a copy of 
this l e t t e r  w i t h  your address deleted and the enclosure will be placed i n  the 
NRC's Publ ic  Document Row. 

Sincerely , 
I n n 

Nuclear Materials Safety, Safeguards 
and Operations Support 

Enclosure: Order Prohibiting Involvesent In NRC-Licensed Activities 
(Effective Imedi atel y) 

cc w/enclosure 
Public Oocument Room 

State of West Virginia, Olnctor 

State of California, Director 

All States 

Chesapeake Imaging Center, Inc. 
11940 MrcCorkle Avenue 
Chesapeake, West Virginia 25315 

Oepartaent of PublIc Health 

Department of Public Health 
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UNITED STATES 
NUCLEAR REGULATORY COmISSIoW 

In the Matter of 1 
1 

John Y. Boomer ) 
ADORE SS Of LETE D 1 

1 

(EFFECTIVE MEDIATELY) 

I 

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES 

John U. Boomer has been a rluclear mdicine technologist since 1972. On 

February 11, 1993, Mr. Boomer, as the President of Chesapeake Imaglng Center, 

Inc. (CIC or Licensee) applied for an NRC license. On March 23, 1993 
Materials License No. 47-25238-01 was issued to CIC by the Nuclear Regulatory 

Colllission (NRC or Cuamission) pursuant to 10 CFR Parts 30 and 35. The 

1 icense authorized the possession and use of radiophamceuticals for nuclear 
medicine activities in accordance with the conditions specified therein. The 

license was terminated this date. 
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On July 30, 1993, the NRC conducted an initial inspection of CIC at its 
facility located in Chesapeake, West Virginia. As a result of the inspection, 

multiple v~olatlons o f  N E  requirements were identified. One specific 

violation identlfiod Involved the failure to perform weekly surveys f o r  

removable contulnrtion in the nuclear mdicine department between March 24 
and July 30, 1993. At a rvsult o f  this inspection, a Notice o f  Violation is 

being issued contemporaneously with this Order. 
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Between August 3 and September 30, 1993, an investigation was conducted by the 

NRC Offlce of Investlgatlons (01) to determine if certain violations 

identified during the July 30, 1993, inspection were the result of deliberate 

misconduct. Based on investigative findings, the NRC staff concludes that 

Mr. Boomer deliberately caused C I C  to violate the requirement to perform the 

weekly contaminatlon surveys, after being advised by the C I C  facility Manager 

and C I C  technical consultant that such surveys were required. Mr. Boomar was 
aware of the NRC requiremnt to perfom weekly contulnation surveys, yet 

deliberately failed to meet the requirement in violation of 10 CFR 35.70(e) 

and 10 CFR 30.10. 

A trmscribod telephone enfarceaent conference between the NRC staff and Mr. 
Boowr was held on March 8, 1994. 

enforcement conference that he had signlficant difficultles in obtaining the 
funds from investors and did not recognlte the severity of the noncoargllance 

but rather focused on tho nods of patients traveling miles to obtain the 

studies. Hr. Boomer also stated during tho enforcement conferenco that he did 
accept responsibility for not obtaining the equipment In a more timely fashion 

and for not notlfylng NRC and Indicated that he would exercise better judgment 

in the futurr. F r a  the dlscusslons at the enforcement conference, the staff 

belleves an order to r m v e  Mr. Boomer fram involveatont In NRC-llcensed 

actlvitios I s  wrrnntod brsd on (1) the deliberate noncompliance with the 
NRC’r weekly survoy requlrwant, (2) the fundamental lack o f  assurance that he 

wtll in the futuro corply wlth C m i s s t o n  requlremnts, (3) hft position as 

Prosident, (4) his approxi~ate 20 years experience in NRC-1 icensed actlvlties, 

Rr. Boowr indicated during tho 
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and (5) h\s decision to continue operations although he knew he was not i n  

compl i ance with the weekly survey requirement. 

I11 

employees and 

causing the L 

as to whether 

Consequent1 y , 

Based on the above, Hr, Boomer engaged in deliberate misconduct which caused 

the licensee to be in violation of 10 CFR 35.70(e). The NRC must be able to 

rely on the licensee and its eaployees to comply with NRC requirements, 

Including the requirement to perfom weekly contamination surveys. Colpl iance 

with the NRC requirement to perform weekly contamination surveys is necessary 
to protect members of the public as well as Licensee employees froa 

unnecessary radiation exposure that could resul t froa undetected radioactive 

contamination. Perfownco of weekly contuination surveys is an important 

safety requirement intended to prevent radioactive contamination of patients, 

other menhrs of tho public. Mr. B o m r * s  deliberate acttons in 

censee to violate these requirements have raised serious doubts 

he can be relied on to be involved in NRC-licensed activities. 

I lack the requitito reasonable assurance that licensed 
activities can bo conductod in c#plianco with tho Cmission*s requiremants 
and that the hodth and safety o f  tho public will be protected if Hr. Boomer 

were perrittd at thlt t l w  to bo involved in NRC-licensed activities. 

Therefore, the publlc hoalth, safety and interest require that Nr. Boomer be 

prohibited from any involveaent in NRC-licensed activities for a period of 

three years from tho dato of this Ordor, and if ho is currontly involved with 
another 1 icensee in NRC-licensod activltles, he rust imdiately cease such 
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activities, and Inform the NRC of the name, address and telephone number of 

the employer, and provide a copy of t h l s  order t o  the employer. During t h l s  

period Mr. Boomer also shal l  be required t o  provide a copy o f  t h i s  Order t o  

any prospective employer who engages i n  NRC-licensed a c t i v i t i e s  p r i o r  t o  the 

time tha t  Mr. Booaer accepts errQloyment w i th  such prospective employer. The 

purpose o f  t h i s  not lce I s  so tha t  any prospective employer i s  aware o f  Ur. 
Boomer’s proh ib i t i on  from eagaging i n  NRC-lkensed a c t l v l t l e s .  Addit ional ly, 

Mr. Boomer i s  required t o  n o t i f y  the NRC o f  h i s  f l r s t  employment i n  

NRC-llcensed a c t i v i t i e s  fo l lowing the p roh lb i t i on  perlod. Furthemore, - 
pursuant t o  10 CFR 2.202, I f i n d  tha t  the s ign i f icance o f  Hr. Boomerst conduct 

described above i s  such tha t  the publ ic health, safety and in te res t  r q u i n  

tha t  t h i s  Order be i d l a t e l y  ef fect ive.  

I V  

Accordingly, pursuant t o  sectlons 81, lb lb,  lb lc ,  1611, 1610, 182 and 186 o f  

the Atomic Energy kt o f  1954, as amended, and the CorPission’s regulat ions i n  

10 CFR 2.202, 10 CFR 30.10, d 10 CFR 150.20, IT  I S  HEREBY ORDERED, EFFECTIVE 

MEDIATELY , THAT: 

1. Ur. John Y. Boaor I s  prohibi ted f o r  three years from the date o f  t h i s  

Order fra 8ny invo lvmont  i n  NRC-licensed a c t i v i t i e s .  HRC-licensed 

a c t i v i t i e s  aro thoso a c t i v i t i e s  which are conducted pursuant t o  a 
spec i f i c  or general l lconso Issued by the NRC, Including, but not 

l l o l t e d  to, thoso a c t l v l t l e s  o f  Agreewnt State l icenseor conducted 

pursuant t o  tho author i ty  g rmted by 10 CFR 150.20. 
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For a period of three years from the date o f  this Order, Mr. John U. 

Boomer shall provide a copy of this Order to any prospective employer 

who engages in NRC-licensed activities (as defined in 1 above) prior to 

his acceptance of employment with such prospective employer. The purpose 

of this requirement is to ensure that the eaployer is aware of Mr. 

Booster's prohibition froa engaging in NRC-licensed activities. 

2. 

3. The first time Ur. Boomer is argloyed in NRC-licensed activities 

following the three year prohibition, he shall notify the RegionaT 

Administrator, NRC Region 11, 101 Uarletta Street, NU, Suite 2900, 

Atlanta, 6eorgia 30323, at least five days prior to the perfomnce-of 

licensed activities or his being erployed to perfom NRC-licensed 

activities (as described in 1 above). The notice shall include the 

name, address, and telephone n-r of the NRC or Agreement State 

licensee and the location where the licensed activities will be 

performed. 

4. If Mr. Boomer is currently involved in NRC-licensed activities at an 

employer or entity, M. Boowr shall, in accordance with Paragraph 1 

above, i d i a t o l y  cease such activities and provide notice within 20 

days of tho date o f  this Order to the Oirector, Office of Enforcement, 
U. S. Nuclear mulatory Caisslon, Yashington, Dc 20555 of the name, 

address and telephono number of the employer or entity where the 
licensed activtties are being conducted. Further, Ur. Boomer shall 

provide a copy o f  this Order to his  m l o y e r  if his employer 1s engaged 
in NRC-licensed activities. 

A- .90 
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The Dlrector, Offtce o f  Enforcement, may, in writing, relax or rescind any of 

the above conditions upon a showing by Mr. Boomer of good cause. 

V 

In accordance w l t h  10 CFR 2.202, Mr. Boomer must, and any other person 

adversely affected by thls Order may, submlt-an answer t o  thls Order, and may 

request a hearing on this Order, w i t h i n  20 days o f  the dato of this Order. 

The answer may consent to  this Order. Unless the answer consents to  t h i s  

Order, the answer shall, i n  writing and under oath or affirmation, 

specifically admlt or deny each allegatlon or  charge made i n  this Order a d  

shall set forth the utters of fact  and law on which Mr, Boomer or any other 

person adversely affocted rel les  and the reasons as t o  why the Order should 

not have been issued. Any answer or requost for a hearing shall be suhl t ted  

to  the Secretary, U.S. Nuclerr Regulatory Colission, At tn :  Chlef, Docketing 

and Service Section, Washington, OC 20555. Copies also shall be sent t o  the 

Director, Office o f  Enforcement, U. S. Nuclear Regulatory Coarlssion, 

Washington, DC 20555; t o  the Assistant General Counsel for Hearings and 

Enforcement a t  tho tam address, t o  the Reglonal Administrator, NRC Region 11, 

101 Uariettr Stmot, N. Y., Suito 2900, Atlanta, Georgla 30323, and t o  

Mr. 80-r if tho answer or horrlng request is by a person other than 

Mr. Boer. If a person other than Hr. Boomer requests a hearing, that person 

shall set  forth wl th  part1cularlty tho manner I n  which h l s  or her interest i s  

adversely affected by thls Ordor and shall address the cr i ter la  set  forth i n  

10 CFR 2.714(d). 
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If a hearlng Is requested by Mr. b o w  or a person whose interest is 
adversely affected, the Comission will issue an Order designating the time 
and place of any hearing. If I hearing is held, the issue to be considered at 

such hearing shall be whether this Order should be sustained. 

Pursuant to 10 CFR 2.202(~)(2)(1), W. Boomer, or any other person adversely 

affected by this Order, uy, in addition to-demanding a hearlng, at the time 
the answer is filed or sooner, move the preslding officer to set aside the 

i d l a t e  effectiveness of the Order on the ground that the Order, including 
the need for imediate effectlvmess, i s  not based on adquate ovidence but on 

mere suspicion, unfounded allegations, or error. 

In the absence of any request for hearing, the provisions specified in Section 
I V  above shall be flnrl 20 days from the date of this Order without further 

Order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE 

I M E D I A T E  EFFECTIVENESS OF THIS ORDER. 

FOR THE NUCLEAR RE6ULATORY COmISSION 

Dated Rodnllle hrylmd 
tbis &v o f  Juiy 1994 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASkNGTON. 0 C 206S4001 

?lay h ,  1993 

IA 93-001 

Mr. Richard J. Gardeckj. 
(Address) 

Dear Sir: 

SUBJECT: ORDER PROHIBITING INVOL- IN CERTAIN NRC-LICENSED 
ACTIVITIES (EFFECTIVE IMHEDIATELY) 

The enclosed Order is being issued because of your violations of 
10 CFR 40.10 of the Commission's rqulations a8 describad in the 
Order. 

Failure to comply with the provisions of this Order may result in 
civil or criminal sanctiona. 

Questions concerning this Order should k abdr888.d to 
Lieberman, Director, Office of Enforcement, who can be reached at 
(301) 504-2741. 

In accordance with 10 CPR 2.790 of the NRc’8 *Rule8 of Practicet’, 
a copy of this letter and the enclo8ure8 will be placed in the 
NRC’s Public Document Room. 

J-88 

Sincerely, 

&@tor ials Safety, 
- -  

Safeguards and Operations 
Support 

Enclosure: A8 .tatad 

CC: Allied-signal, fnc. 
~ l l  Agreement States 
S ECY 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

Richard J. Gardecki 
I A  93-001 

, 
I 

ORDER PROHIBITING INVOLVaENT IN CERTAIN 
NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

I 

Richard J. Gardecki wa8 recently employed by Allied-Signal, Inc., 

MetrOpOli8, Illinois. Allied-Signal, Inc. (Licensee) hold. 

License NO. SUB0526 issued by the Nuclear Regulatory COmi88fOn . 

(NRC or comission) pursuant to 10 CFR Part 40. 

authorizes possession and.conver8ion of uranium in accordance 

with th8 condition8 specified therein. Mr. Gardecki was employed 

by th8 LiC8nS.8 from about June 1991 through D8C8nrb.r 1992 in the 
position o f  Assistant Health Phyrici8tr with r8SpOn8ibilitiOS 

involving compliance with NRC requirements for radiation 

protection. 

requirement#, a8 8pacifi.d in License Condition No. 9, an 

Assistant Health Phy8ici.t i8 required to hold a bachelor's 

degree. Failure to have a bachelor's degre. holder in that 

position con8titut.8 a violation of Lieens8 Condition No. 9. 

 he license 

Under th8 Licensao's organization and qualifications 

I1 

On Octobor 5-7,  1992, an inspection was conducted at the 

Licensee's facility at M8trOpOliS, Illinois, am a result of 
concern# raised within the NRC staff as to tho education and 

axpotience of Richard J .  Gardecki. As a result of information 



2 

developed in that inspection, an investigation was conducted in 

November and December 1992 by the Office of Investigations (ox). 
The inspection and investigation revealed that Mr. Gardecki 

intermittently took courses at the University of Delaware between 

1962 and 1967 and in 1978, but did not accumulate sufficient 

credits to earn a bachelor's degree. 

University of De1aware.b.tween 1977 and 1981, Mr. Gardecki 

prepared a transcript that falsely reflected sufficient hours of 

credit at that Univer8ity to ontitle hior to a Bachelor of Science 

degree. 

While employed at the 

Mr. Gardecki subsoquently used the falsm transcript to obtain 

employment at the Univer8ity of Nebraska in about 1983, at 

WeStinghOU88 Radiological Services Division in about 1985, at 

Environmental Testing Inc., in 1988, and at the Licensee in about 

June 1991. In each of th.80 po8ition8, Mr. Gardecki was involved 

in activities licen8.d by the NRC or an Agreement State, pursuant 

to an agreement w i t h  the NRC under section 274 of the Atomic 

Energy Act of 1954, as amendod. 

In addition, Mr. Gardecki obtained employment as a Radiation 

Specialist at tho NRC in 1987 by submitting a Standard Form 171 

(SF171), Application for Federal Etnplsyment, which contained the 

same falsr information regarding a bachelOr'8 dogree at the 

University of Delaware. 

employ~r.nt following idontitication of the fals.Rood. 

Ho wa8 allowed to re8ign his NRC 

Also, 
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during the 01 investigation, he admitted that he had provided 

false information to the NRC regarding prior employment by 

General Dynamics in Denver, Colorado. 

Further, in a transcribed sworn statement on December 1, 1992, 

Mr. Gardecki deliberately provided false information to 01 

investigators when he .stated that ha graduated from the 

University of Delaware in 1961. 

records indicating that he had not received a degree, Mr. 

Gardecki fabricated a story about the University having mixed his  

record with that of his brother. 

false information a8 to tho accuracy of a Univorsity of Dolaware 

transcript that he had 8ubmittsd to the Licenseo. 

transcribod, sworn 8tatomurt to OX investigators on December 14, 

1992, Mr. Gardecki admittod that ho had provided false 

information in hi8 sworn statements previously given to 01 

investigators on Dacrpkr 1, 1992 concerning his academic record 

and applications for uploymont. 

When asked about the University 

Ho also deliberately provided 

In a 

I11 

Based on tho abovo, X r .  Gardecki engaged in deliberate 

misconduct, which through hi8 employment (from about June 1991 

through December 1992) in a po8ition with educational 

requiromonts that X r .  Gardocki did not meet, caused tho Licensee 

to ba in violation of th8 organization and qualification8 
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requirements of License Condition No. 9. 

io cFR 40.10. Mr. Gardecki also deliberately provided to mc 
investigators information that he knew to be inaccurate and was 

This is a violation of 

in some respects material to the NRC which also constitutes a 

violation of 10 CFFt 40.10. 

the Licensee, Mr. Gardecki was responsible for performance of 

required surveys and keeping of required records, all of which 

provide evidence of compliance with Commission requirements. 

NRC must be able to rely on the Licensee and its employees to 

comply with m C  requirements, including the requirement to 

provide information and maintain records that are complete and 

accurate in all material respect8. Mr. Cardeckit. deliberate 

actions in causing this Licensee to k in violation of License 

Condition No. 9, a violation of 10 CF'R 40.10, and his violation 

of 10 CFR 40.10 caurad by hi8 dalikrate mi8regresentations to 

the NRC have raised serious doubt a8 to whether ha can be relied 

As an Assistant Health Physicist for 

The 

upon to comply w i t h  NRC r.quiremants and to provide complete and 

accurate information to the NRC or to an employer. Mr. 

Gardecki's misconduct (repmated on several occasions over several 

years with sevoral employers) caused this Licensee to violate a 

Commission requitemant; and his false statements to Commission 

officials duon8trate conduct that cannot and will not be 

tolerated. 

Consequently, I lack the requisite reasonable assurance that 

licensed activities in NRC jurisdiction can be conducted in 

! 
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compliance with the Commission's requirements and that the health 

and safety of the public will be protected, if Mr. Gardecki were 

permitted at this time to be named as a Radiation Safety Officer 

(RSO) on an NRC license or permitted to supervise licensed 

activities (i.e., being responsible in any respect for any 

individual's performance of any licensed activities) for an NRC 

licensee or an Agreement State licensee whilo conducting licensed 

activities in NRC jurisdiction pursuant to 10 CFR 150.20. 

Therefore, the public health, safety and interest require that 

Mr. Gardecki be prohibited from being named on an NRC license as 

an RSO or from supervising licensed activities ( i .e . ,  being - 

responsible in any respect for any individual's performance of 

any ficensed activitie8) for an NRC licensee or an Agreement 

State licensee whilo conducting Licen8ed activities in NRC 

jurisdiction pursuant to 10 CFR 150.20 for a period of five years 

from the date of this Order. 

Mr. Gardecki is required to give notice of the existence of this 

Order to a prospective employer engaged in licensed activities, 

In addition, for the same period, 

described below (Soction IV, paragraph 2), to assure that such 

employer is awar8 of Hr. Gardecki's previous history. Mr. 

Gardecki i8  also required to notify the NRC of his employment by 

any person engag.6 in licensed activities, described below 

(Section IV, paragraph 2), so that appropriate inspections can be 

performed. Furthermore, pursuant to 10 CFR 2.202, I find that 

the significance of the conduct described above is such that the 
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public health, safety and interest require that this Order be 

immediately effective. 

IV 

Accordingly, pursuant to sections 61, 81, 103, 161b, 161i, 182 

and 186 of the Atomic Energy Act of 1954, as amended, and the 

Commission's regulations in 10 CFR 2.202, 10 CPR 40.10, and 10 

CF'R 150.20, IT IS HEREBY ORDERED, EFFECTIVE IMWEDIATELY, THAT: 

1. Richard J. Gardecki is prohibited for five years 

from the date of this Order from being named on an 

NRC license as a Radiation Safety Officer or from 

supervising licensed activities (i.e., being 

responsible in any respect for any individual's 

performance of any licensed activities) for an NRC 

licensee or an agreement state licensee While 

conducting licensod activities in NRC jurisdiction 

pursuant to 10 CFR 150.20. 

2. Should Richard J. Gardecki seek employment with any 

-son engag8d in licensed activities during the five 

year pori& from the date of this Order, Mr. Gardecki 

shall provide a copy of this Order to such person at 

the time Mr. Gardecki is soliciting or negotiating 

employment so that the person is aware of the Order 

prior to making an employment d8dSfOn. For the 
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purposes of this paragraph licensed activities include 

licensed activities of 1) an NRC licensee, 2) an 

Agreement State licensee conducting licensed activities 

in NRC jurisdiction pursuant to 10 CFR 150.20, and 3) 

an Agreement State license8 involved in distribution of 

products that are subject to NRC jurisdiction. 

For a five ygtar period fro- tho date of this Order, 

Richard J. Gardecki shall ptOVid8 notic8 to th8 

Director, Office of Enforcement, U.S. Nucloar 

Regulatory Commission, Washington, DC 20555, of the 

name, address, and telephone numb8r of th8 employ8r, 

within 72 hours of his acceptance of an employment 

ofZer, involving licensed activities dencribed in 

paragraph 2, above. 

The Director, Office of Enforcement, may, in writing, relax or 

rescind any of the above conditions upon demonstration by Mr. 

Gardecki of good caus8. 

V 

In accordanco with 10 CPR 2.202, Richard J. Gard8cki must, and 

any other person adV8r88ly affected by this Order may, submit an 

answer to this Order, and may request a hearing on this Order, 

within 20 days of the date of this Ordor. 

to thi5 Ord8r. Unless th8 answer consents to ai5 Order, tho 

Th8 an5wer may Consent 
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answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this 

Order and shall set forth the matters of fact and law on which 

Richard J. Gardecki or other person adversely affected relies and 

the reasons as to why the Order should not have been issued. Any 

answer or request for a hearing shall be submitted to the 

Secretary, U . S .  Nuclear Regulatory Commission, Attn: Chief, 

Docketing and Service Section, Washington, DC 20555. Copies also 

shall be sent to the Director, Office of Enforcement, U . S .  

Nuclear Regulatory COm1niS8iOn, Washington, DC 20555, to the 

Assistant General Counsel for Hearings and Enforcement at the- 

same addreo8, to the Regional Administrator, NRC Region 111, 799 

Roosovelt Rd., Glen Ellyn, IL 60137, and to Richard J. Gardecki, 

if the answer or hearing request is by a person other than 

Richard J. Gardecki. If a person other than Richard J. Gardecki 

requests a hearing, that parson shall set forth with 

particularity the manner in which his or her interest is 

adversely affected by this Order and shall address the criteria 

set forth in 10 CFR 2.714 (d) 

If a hearing is rqUe8ted by 

whose intarest im adversely affected, the Commission will issue 

an Order designating the time and place of,any hearing. 

hearing is held, the issue to be considered at such hearing shall 

be Whether thi8 Order should k sustained. 

Richard J. Gardecki or a person 

If a 
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Pursuant to 10 CF'R 2.202(c)(2)(i), Richard J. Gardecki, or any 

other person adversely affected by this Order, may, in addition 

to demanding a hearing, at the time the answer is filed or 

sooner, move the presiding officer to set aside the immediate 

effectiveness of the Order on the ground that the Order, 

including the need for immediate effectiveness, is not based on 

adequate evidence but on mere suspicion, unfounded allegations, 

or error. 

In the absence of any request for hearing, the provisions 

specified in Section IV abovo shall be final 20 day8 from the 

date of this Order without further order or proceedings. AN 

ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY TH1 1-IATE 

EFFECTIVENESS OF TRIS ORDEI1.. 

FOR THE NUCLEAR REGULATORY COBDIISSION 

Safeguard8 and Operations Support 

Dated at Rockville, Maryland 
% bay O f  U8y 1993 4 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINQTON, D.C. 206S4001 

April 19, 1996 

IA 96-020 
Mr. Juan Guzman 
W E  ADDRESS DELETED 
UNDER 2.790 

SUBJECT: ORDER PROHIBITING UNESCORTED ACCESS OR INVOLVEMENT IN NRC-LICENSED 
ACTIVITIES (EFFECTIVE IMMEDIATELY) 

Dear Mr. Guzman: 

The enclosed Order is being issued to you as a result of an NRC investigation 
by the Office of Investigations (01) which, in part, concluded that you 
intentionally made false statements in your application for a security 
clearance at the Cal vert C1 i ffs Nuclear Power P1 ant, and del i berately 
submitted false information to Baltimore Gas & Electric Company (BG&E). As 
noted in the Demand for Information that the NRC issued to you on January 2, 
1996, BG&E revoked your unescorted access authorization for the Calvert Cl iffs 
facility, and you were denied unescorted access to the protected area in 
October 1994 after BG&E became aware, through an investigation by the 
Imnigration and Naturalization Service and State Department, that you were an 
illegal alien who had received a passport under another name. 

Your unescorted access to the plant initially had been granted by BG&E on 
February 23, 1993, based, in part, on your submittal o f  a "green card" and 
social security card during the initial interview process, both of which were 
represented as authentic when, in fact, they were not. In addition, when 
questioned by the licensee regarding an arrest record revealed during FBI 
fingerprint checks, you repeatedly denied that the arrest record belonged to 
you. Your falsification of NRC-required background information, as well as 
your subsequent denials to the licensee, constitute a significant regulatory 
concern. 

The NRC regulations in 10 CFR 73.56 and 73.57 were established, in part, to 
provide high assurance that individual s granted unescorted access to nuclear 
power plants are trustworthy and reliable. Your actions in this matter did 
not demonstrate trustworthiness and constitute a violation of the requirements 
o f  10 CFR 50.5, "Deliberate Misconduct,'' because you deliberately submitted to 
BG&E information you knew to be incomplete or inaccurate in some respect 
material to the NRC. Following your termination from employment at the 
Calvert Cliffs plant, the NRC sent you a Demand for Information (DFI) on 
January 2, 1996 which requested that you provide the NRC a response which: 
(1) identifies whether you currently are employed by any company subject to 
NRC regulation, and if so, in what capacity; (2) describes why the NRC should 
permit you to be involved in licensed activities in the future or have 
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confidence that  you w i l l  comply wi th NRC requirements i f  current ly  employed i n  
an NRC-regulated a c t i v i t y ,  including requirements t o  provide complete and 
accurate information; and (3)  explains why the NRC should not conclude that  
your actions i n  providing fa lse information t o  the licensee were done 
del iberately.  

I n  your February 7, 1996 response t o  the DFI, you indicated tha t  you were not 
current ly employed by any company subject t o  NRC regulat ion; a t  no time were 
you c i t e d  f o r  a procedure or safety v io la t i on  while employed a t  Calvert 
C l i f f s ;  and tha t  the sole reason you d i d  not disclose tha t  you were an i l l e g a l  
a l ien was your fear o f  deportation. You also admitted tha t  you d i d  
del iberately,  but without malice o r  intent,  deceive the 1 icensee about your 
work background and experience, but d i d  so so le ly  out o f  fear o f  deportation; 
pointed out an inaccuracy i n  the D F I  i n  that  while you d i d  apply f o r  a 
passport under another name, you never pursued the document; requested that, 
i f  the NRC decided t o  p roh ib i t  you from working for,  an NRC licensee, 
consideration be given t o  the 15 months that  had ellapsed since your 
termination; and noted that  the I m i g r a t i o n  and Natural izat ion Service granted 
you legal  resident status i n  the United States i n  January 1996. 

Notwithstanding your response, the NRC has determined tha t  t o  ensure 
compliance w i th  regulatory requirements, the enclosed Imnediately E f fec t i ve  
Order i s  appropriate, t o  p r o h i b i t  you f o r  a period o f  f i v e  years from seeking 
unescorted access t o  any NRC-1 icensed f a c i l i t y  and p r o h i b i t  your involvement 
i n  NRC-licensed a c t i v i t i e s ,  f o r  the reasons set f o r t h  i n  the enclosure. 

Pursuant t o  Section 223 o f  the Atonic Energy Act o f  1954, as amended, any 
person who w i l l f u l l y  violates, attempts t o  v io late,  o r  conspires t o  v io late,  
any provis ion o f  t h i s  Order shal l  be subject t o  cr iminal  prosecution as set 
f o r t h  i n  tha t  section. 

Please note that  you are required t o  respond t o  t h i s  Order, and should fo l low 
the inst ruct ions speci f ied i n  Section V o f  the Order when preparing your 
response. 
c i v i l  o r  cr iminal  sanctions. Questions concerning t h i s  Order should be 
addressed t o  M r .  James Lfebeman, Director, O f f i ce  o f  Enforcement, who may be 
reached a t  (301) 415-2741. 

A copy o f  t h i s  l e t t e r  a d  Order are being sent t o  Mr .  Charles H. Cruse, Vice- 
President-Nuclear Energy, Calvert C l i f f s .  BGaE i s  not required t o  provide a 
response t o  the Order, but may do so, i f  i t  desires, w i th in  30 days under oath 
o r  a f f i  m a t  ion. 

Fai lure t o  comply w i th  the provisions o f  t h i s  Order may r e s u l t  i n  
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I n  accordance w i t h  10 CFR 2.790 o f  the NRC's  "Rules o f  Practice," a copy o f  
t h i s  l e t t e r ,  i t s  enclosures, and your response w i l l  be placed i n  the NRC 
Public Document Room (PDR). 

Sincerely , 

UDeputy Executive Di rector  f o r  
Nuclear Reactor Regulation, 

Regional Operations and Research 

Docket Nos. 50-317; 50-318 
License Nos. DPR-53; DPR-69 

Enclosure: Order Prohibi t ing Unescorted Access 
o r  Involvement i n  NRC-1 icensed a c t i v i t i e s  

(Ef fect ive Imnediately) 

cc w/encl : 
Charles H. Cruse 
Vice President - Nuclear Energy 
Baltimore Gas a Elec t r i c  Company 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

I n  the Matter o f  1 

MR. JUAN GUZMAN 
i 
1 

ORDER PROHIBITING UNESCORTED ACCESS OR 

(EFFECTIVE IMMEDIATELY) 
INVOLVEMENT I N  NRC-LICENSED A C T I V I T I E S  

I A  96-020 

I 

fir. Juan Guzman was employed as a contractor by the Baltimore Gas & E lec t r i c  

Company (BG&E) a t  the Calvert C l i f f s  f a c i l i t y  (Licensee), which holds a 

l icense issued by the Nuclear Regulatory Commission (NRC o r  Comnission) 

pursuant t o  10 CFR P a r t  50. 

Calvert  C l i f f s  Nuclear Power Plant, Units 1 8 2 ( f a c i l i t i e s )  i n  accordance 

w i th  the conditions specif ied therein. 

Licensee's s i t e  i n  Lusby, Maryland. 

The l icense authorizes the operation o f  the 

The f a c i l i t y  i s  located on the 

I 1  

I n  a Licensee Event Report issued by BG8E on November 16, 1994, the NRC 

received information from BG&E ind icat ing tha t  BG&E had revoked Mr .  Guzman's 

unescorted access authorization and removed him f rom the protected area i n  

October 1994 a f t e r  i t  became aware through an invest igat ion by the Imnigration 

and Natural izat ion Service and State Department, t ha t  M r .  Guzman was an 

i l l e g a l  al ien. 

Mr.  Guzman's unescorted access t o  the s i t e  i n i t i a l l y  had been granted by BG&E 

on February 23, 1993 based, i n  port,  on h i s  submittal o f  a "green card" and 

social secur i ty card during the i n i t i a l  interview process, both o f  which were 

represented as authentic when, i n  fact ,  they were not. I n  addition, when 
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questioned on p r i o r  occasions by the Licensee regarding an ar res t  record 

obtained as a r e s u l t  o f  f ingerpr in ts  submitted t o  the FBI, M r .  Guzman 

repeatedly denied tha t  the ar res t  record belonged t o  him, even though i t  did. 

M r .  Guzman's f a l s i f i c a t i o n  o f  background information, combined w i th  h i s  

subsequent denials t o  the Licensee, const i tu te  a s ign i f i can t  regulatory 

concern. 

The NRC regulat ions i n  10 CFR 73.56 and 73.57 were established, i n  part,  t o  

provide high assurance tha t  indiv iduals granted unescorted access are 

trustworthy and re l iab le .  

demonstrate tha t  trustworthiness, and const i tu te  a v io la t i on  o f  the 

requirements o f  10 CFR 50.5, "Deliberate Misconduct," because M r .  Guzman 

del iberate ly  submitted t o  the Licensee information tha t  he knew was incomplete 

or inaccurate i n  some respect material t o  the NRC. 

Hr. Guzman's actions i n  t h i s  matter d i d  not 

I 1 1  

Although Hr. Guzman was terminated from employment a t  Calvert C l i f f s  i n  

October 1994, h i s  actions i n  t h i s  matter ra i se  serious concerns as t o  whether 

he can be r e l i e d  upon t o  comply w i th  NRC requirements. Therefore, pursuant t o  

sections 161c, 1610, 182 and 186 o f  the  Atomic Energy Act o f  1954, as amended, 

and the C m i s s i o n ' s  regulat ions i n  10 CFR 2.204, i n  order f o r  the Commission 

t o  determine whether fur ther  enforcement act ion should be taken against 

Hr. Gurman t o  ensure compliance with NRC regulatory requirements, the NRC sent 

him a Demand f o r  Information (DFI) on January 2, 1996. The DFI required 

Hr. Guzman t o  provide the NRC a response that: (1) i d e n t i f i e s  whether he i s  
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current ly  employed by any company subject t o  NRC regulat ion and, 

describes i n  what capacity; (2) describes why the NRC should perm t him t o  be 

involved i n  l icensed a c t i v i t i e s  i n  the fu ture o r  have confidence t h a t  he w i l l  

comply w i th  NRC requirements i f  current ly  employed i n  an NRC-regulated 

a c t i v i t y ,  including requirements t o  provide complete and accurate information; 

and (3)  explains why the NRC should not conclude tha t  h i s  act ions i n  providing 

fa l se  information t o  the Licensee were done del iberately.  

f so, 

I n  a l e t t e r  dated February 7, 1996, M r .  Guzman responded t o  the DFI. I n  tha t  

response, M r .  Guzman stated that: (1) he was not current ly  employed by any 

company subject t o  NRC regulation; (2) a t  no time was he c i t e d  f o r  a procedure 

o r  safety v i o l a t i o n  whi le employed a t  Calvert C l i f f s ;  and (3) the sole reason 

he d i d  not disclose tha t  he was an i l l e g a l  a l i e n  was h i s  fear o f  deportation. 

He also admitted tha t  he d i d  del iberately,  but without malice o r  intent,  

dece ve the Licensee about h i s  work background and experience, but d i d  so 

sole y out o f  fear o f  deportation; pointed out an inaccuracy i n  the OF1 i n  

tha t  whi le he d i d  apply f o r  a passport under another name, he never pursued 

the document; requested that, i f  the NRC decided t o  p roh ib i t  him from working 

f o r  an NRC licensee, consideration be given t o  the 15 months t h a t  had elapsed 

since h i s  termination; and noted tha t  the I m i g r a t i o n  and Natural izat ion 

Service granted him legal  resident status i n  the United States i n  January 

1996. 
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I V  

Notwithstanding his motives in providing false information to the Licensee, it 

is clear, as Mr. Guzman admitted in his response, that he provided false 

information to the Licensee, and did so deliberately. In doing so, Mr. Guzman 

engaged in deliberate misconduct in violation of 10 CFR 50.5(a)(2), in that he 

deliberately submitted to the Licensee information that he knew to be 

inaccurate in some respect material to the NRC. 

tolerated by the NRC. 

Such behavior cannot be 

The NRC must be able to rely on its licensees and their employees, including 

contractor employees, to comply with NRC requirements, including the 

requirement to provide information that is complete and accurate in all 

material respects. Mr. Guzman's actions in knowingly falsifying background 

information and his identity in an attempt to avoid discovery and gain access 

to the Calvert Cliffs facility, and his false statements to Licensee officials 

when questioned about his background and identity, have raised serious doubt 

as to whether he can be relied upon to comply with NRC requirements and to 

provide complete and accurate information to the NRC and its licensees. 

Consequently, I lack the requisite reasonable assurance that: (1) Mr. Guzman 

will conduct NRC-1 icensed activities in compliance with the Commission's 

requirements; and (2) the health and safety of the public will be protected if 

Mr. Guzman is granted unescorted access to NRC-licensed facilities at this 

time. Therefore, I find that the public health, safety, and interest require 

that Mr. Guzman be prohibited from involvement in NRC-licensed activities for 
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f i v e  years from the date o f  the termination of h i s  unescorted access by BG&E 

on October 18, 1994. Furthermore, pursuant t o  10 CFR 2.202, I f i n d  tha t  the 

t h  , signif icance o f  the misconduct described above 

safety, and in te res t  require that  t h i s  Order be 

V 

Accordingly, pursuant t o  sections 103, 161b, 161i, 

Energy Act o f  1954, as amended, and the Commission 

2.202 and 10 CFR 50.5, I T  I S  HEREBY ORDERED, EFFEC 

s such that  the publ ic  hea 

immediately e f fect ive.  

182, and 186 o f  the Atomic 

s regulat ions i n  10 CFR 

I V E  IMMEDIATELY, THAT: 

A. For a five-year period from October 18, 1994, the date o f  the 

termination o f  h i s  unescorted access by BGU,  M r .  Juan Guzman i s  

prohibi ted from engaging i n  NRC-licensed a c t i v i t i e s .  

t h i s  paragraph, NRC-licensed a c t i v i t i e s  include l icensed a c t i v i t i e s  of: 

(1) an NRC licensee; (2) an Agreement State licensee conducting licensed 

a c t i v i t i e s  i n  NRC j u r i s d i c t i o n  pursuant t o  10 CFR 150.20; and (3)  an 

Agreement State licensee involved i n  d i s t r i b u t i o n  o f  products tha t  are 

subject t o  NRC j u r i sd i c t i on .  

For the purpose o f  

B. For a five-year period from October 18, 1994, the date o f  the 

termination o f  h is unescorted access by BG&E, Mr. Juan Guzman i s  

prohibi ted from obtaining unescorted access a t  a NRC-1 icensed f a c i l i t y .  

The Director, OE, may, i n  wr i t ing,  re lax o r  rescind any o f  the above 

condit ions upon demonstration by Hr. Guzman o f  good cause. 
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V I  

In accordance w i t h  10 CFR 2.202, flr. Guzman must, and any other person 

adversely affected by this Order may, submit an answer to this Order, and may 

request a hearing on this Order, within 20 days o f  the date of this Order. 

Where good cause is shown, consideration will be given to extending the time 

to request a hearing. 
to the Director, Office of Enforcement, U. S. Nuclear Regulatory Conmission, 

Washington, 0. C. 20555, and include a statement of good cause for the 

extension. The answer may consent to this Order. Unless the answer consents 

to this Order, the answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this Order and 

shall set forth the matters of fact and law on which Mr. Guzman or other 

person adversely affected relies and the reasons as to why the Order should 

not have been issued. Any answer or request for a hearing shall be submitted 

to the Secretary, U.S. Nuclear Regulatory Comnission, Attn: Chief, Docketing 

and Service Section, Washington, M: 20555. Copies also shall be sent to the 

Director, Office of Enforcement, U.S. Nuclear Regulatory Comnission, 

Washington, DC 20555, to the Assistant General Counsel for Hearings and 

Enforcemnt a t  the same address, t o  the Regional Administrator, NRC Region I, 
475 Allendale Road, King o f  Prussia, Pennsylvania 19406, and to Mr. Guzman if 
the answer or hearing request i s  by a person other than flr. Guzman. If a 

person other than Mr. Guzman requests a hearing, that person shall set forth 

with particularity the manner in which his interest is adversely affected by 

this Order and shall address the criteria set forth in 10 CFR 2.714(d). 

A request for extension of time must be made in writing 
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If a hearing i s  requested by Mr .  Gutman o r  a person whose in te res t  i s  

adversely affected, the Comnission w i l l  issue an Order designating the time 

and place of any hearing. 

such hearing shal l  be whether t h i s  Order should be sustained. 

I f  a hearing i s  held, the issue t o  be considered a t  

Pursuant t o  10 CFR 2.202(c)(2)(i), Mr .  Guzman o r  any other person adversely 

affected by t h i s  Order may, i n  addi t ion t o  demanding a hearing, a t  the time 

the answer i s  f i l e d  o r  sooner, move the presiding o f f i c e r  t o  set aside the 

immediate effectiveness o f  the Order on the ground tha t  the Order, including 

the need f o r  immediate effectiveness, i s  not based on adequate evidence but on 

mere suspicion, unfounded al legations, o r  error.  

I n  the absence o f  any request f o r  hearing, o r  w r i t t en  approval o f  an extension 

o f  t ime i n  which t o  request a hearing, the provisions speci f ied i n  Section I V  

above sha l l  be f i n a l  20 days from the date o f  t h i s  Order without f u r the r  order 

o r  proceedings. 

IMMEDIATE EFFECTIVENESS OF THIS ORDER. 

AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE 

FOR THE NUCLEAR REGULATORY COMFIISSION 

e ,  

mes L. Milhoan 

Regional Operations, and Research 

EL- Nuclear puty Executive Reactor Regul Di rector  a t  ion, f o r  

Dated a Rockvil le, Maryland 
t h i s  19 sr\ day o f  Ap r i l  1996 
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UNITED STATES OF MCERICA LBP-Lsz0-20 - 
NUCLEAR REGULATORY CO)(llISSION 

ATOMIC SAFETY AND LICENSING BOARD 'cc; y- 15 ; % ,  L5 
Before Administrative Judges: 

G f ' i  . _ .  - 
G. Paul Bollwerk, 111, Chairman DLiP ' 

Dr. Charles N. Kelber 
Dr. David R. Schink e 

SERVED OCT 1 6  1996 
Docket No. IA 96-020 In the Matter of 

JUAN GUZMAN 

(Order Prohibiting unescorted 
Access or Involvement in 
NRC-Licensed Activities) 

ASLBP N o .  96-715-03-EA 

October 16, 1996 

HEMORAND L !  AND ORDER 
(Approving Settlement Agreement 

and Dismissing Proceeding) 

In a joint motion filed October 4, 1996, petitioners 

Juan and Laurene Guzman and the NRC staff ask the Licensing 

Board to approve an attached settlement agr.eement and 

dismiss this proceeding. Finding their settlement accord is 

consistent with the public interest, we approve the 

agreement and terminate this case. 

At issue in this proceeding is an April 19, 1996 staff 

enforcement order issued in connection with Mr. Guzman's 

activities while employed as a contractor employee 

performing piping insulation work at Baltimore Gas and 

Electric Company's (BGLE) Calvert Cliffs Nuclear Power 

Plant, Units 1 and 2. The immediately effective order 

precludes Mr. Guzman for a period of five years from (1) any 

involvement in NRC-licensed activities; and (2) obtaining 

OGC-96- 004289 
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unescorted access to an NRC-licensed facility. The order 

further provides this five-year period began on October 18, 

1994, the date on which BG&E revoked Mr. Ouzman's unescorted 

access authorization and removed him from the protected area 

at the Calvert Cliffs facility for purported 

misrepresentations regarding his immigration status at that 

time. As the basis for its order, the staff relies on Mr. 

Guzman's alleged attempts to falsify background information 

regarding himself, including providing a fraudulent 'green 

card" and social security card and denying that an arrest 

record obtained by submitting his fingerprints to the 

Federal Bureau of Investigation belonged to him. See 

61 Fed. Reg. 18,630, 18,630-31 (1996). 

In a one-paragraph letter dated April 29, 1996, 

Mr. Guzman and his spouse, Laurene, requested a hearing in 

accordance with 10 C.F.R.  I 2.202 to contest the staff's 

April 1996 order. In its May 31, 1996 initial prehearing 

order the Board sought to convene an early July 1996 

prehearing conference, but subsequently granted a sei:ies of 

postponements to provide the Guzmans with additional time to 

find an attorney.' Their efforts to obtain counsel, 

Because the Guzmans appeared to be in some financial 
distress, see, e.u., Reply to NRC Staff Response Dated 
July 10, 1996 (Aug. 2, 1996) at 1, and based on our belief 
that in this enforcement proceeding the overall efficiency 
of the adjudicatory process would be materially aided if the 
Guzmans had counsel, the Board provided the Guzmans with 
information on organizations that could assist them in 

(continued. . . ) 
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however, ultimately were unsuccessful. Accordingly, on 

August 28, 1996, the Board conducted a prehearing conference 

during which Mr. Guzman (aided by a United States Department 

of State-certified Spanish interpreter2) and Mrs. Guzman 

appeared pro se. 

At the prehearing conference, the Board heard 

presentations on the pending issues of the staff's challenge 

to Mrs. Guzman's standing and the efficacy of the staff's 

immediate effectiveness determination.' See Tr. at 9-64. 

The Board also considered the admissibility of certain 

"central litigation issues" proposed by the parties. We 

concluded, among other things, that we would permit the 

enforcement order to be challenged on the ground the 

five-year prohibition term is excessive when compared to 

other, similar cases. Tr. at G8-70; see also Radiation 

Oncoloav Center at Marlton (Marlton, New Jersey), LBP-95-25, 

42 NRC 237, 238-39 (1995). We also decided we wished to 

I(. . . cmtinued) 
obtaining free or reduced cost legal services. See Board 
Memorandum and Order (Scheduling Prehearing Conference) 
(Aug. 12, 1996) at 3 n.2 (unpublished); Board Memorandum and 
Order (Second Prehearing Order) (June 21, 1996) at 4 n. 1 
(unpublished) . 

The terms and conditions governing the use of that 
interpreter were specified in an attachment to an August 26, 
1996 Board issuance. See Board Memorandum (Use of Spanish 
Interpreter) (Aug. 26, 1996) attach. 1 (unpublished) ; see 
also Tr. at 3-6. 

Because we approve the settlement reachel: by the 
participants, we need not resolve these issues. 
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receive additional submissions addressing the question of 

permitting litigation on the Guzman-proposed issue whether 

Mr. Guzman's status as a Mexican immigrant was a factor 

affecting the severity of the imposed prohibition. &e Tr. 

at 70-73. Finally, the Board and the participants discussed 

future scheduling for the proceeding, which resulted in 

directive that a sixty-day discovery period would begin 

immediately. &g Tr. at 74-83. See also Board Order 

(Menorializing Filing Dates and Initiation of Discovery 

Requesting Settlement Status Report) (Aug. 30, 1996) at 

(unpubl ished) . 
Following the August 28 prehearing conference, the 

Guzmans and the staff initiated settlement discussions. 

a 

and 

1-2 

TO 

permit negotiations to continue, on September 9, 1996, the 

Guzmans and the staff esked that we hold the proceeding, 

including the discovery and issue briefing schedules, in 

abeyance through the end of September. We granted this 

request, as well as a September 25, 1996 motion to continue 

the schedule suspension through mid-October. Thereafter, 

the participants filed the joint settlement motion now 

before us. 

Under the terns of the October 4, 1996 settlement 

agreement, the staff agrees t'o modify the April 1996 

enforcement order to reduce from five to three years the 

term of the prohibition on Mr. Guzman having any involvement 

in NRC-licensed activities or seeking/obtaining unescorted 
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access to any NRC-licensed facility. Therefore, as revised, 

this prohibition would be in place until October 17, 1997. 

In addition, the settlement agreement provides that for a 

subsequent two-year period (i.e., October 17, 1997, through 

October 16, 1999), if Mr. Guzman seeks employment with any 

person whose operations he knows, or reasonably should know, 

involve NRC-licensed or regulated activity, prFor to being 

hired he must provide that person with a copy cf the April 

1996 order and the settlement agreement. In turn, the 

Guzmans agree to withdraw their hearing request. 

Pursuact to subsections (b) and (0) of section 161 of 

the Atomic Ecergy Act of 1954, 4 2  U.S.C. ti 2201(b), ( o ) ,  and 

10 C . F . R .  5 2.203, we have reviewed the participants’ joint 

settlement agreement to determine whether approval of the 

agreement and termination of this proceeding is in the 

public interest. Based on that review, and according due 

weight to the position of the staff, we have concladed both 

actions are consonant with the public interest. Ne thus 

grant the participants’ joint motion to approve the 

settlement agreement and dismiss this proceeding 

For the foregoing reasons, it is this sixteenth day of 

October 1996, ORDERED that: 

1. The October 4 ,  1996 joint motion of Juan and 

Laurene Guzman and the staff is wanted and we -Drove their 
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October 4, 1996 ‘Joint Settlement Agreement,” which is 

attached to and incorporated by reference in this memorandum 

and order. 

2. This proceeding is dismissed. 

THE ATOMIC SAFETY 
AND LICENSING BOARD 

n n .w- J%,LL, 
G. Paul Bollwerk, 111, Chairman 
ADMINISTRATIVE JUDGE 

ADMINISTRATIVE JUDGE 

/’ 
DavfK R. Schink 
ADMINISTRATIVE JUDGE 

Rockville, Maryland 

October 16, 1996 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMJC SAFETY AND LICENSING BOARD 

In the Matter of 1 
1 

JUAN G U Z "  ) 
) 
) 

(Order Prohibiting Unescorted Access or 1 
Involvement in NRC-Licensed Activities) ).  

Docket No. IA 96-020 
ASLBP NO 96-7 15-03-EA 

J O N  SETTLEMENT AGREEMENT 

On April 19, 1996, the staff of the Nuclear Regulatory Commission (Staff) issued an 

Order Prohibiting Unesconed Access or Involvement in NRC-licensed Activities (Effective 

Immediately) to Juar: Guzman. 61 Fed Reg 18,630. On April 29, 1996, Juan Guman along 

with his spouse, Laurene Guman, requested a hearing on the April 19, 1996 order In 

response to Mr and Mrs Guman's hearing request, an Atomic Safety and Licensing Board 

was established on May 20, 1996. 61 Fed. Reg 26,549 

After discussions between the SuEand the Guzmans, both the Staff and the Guzmans 

agree that it is in their respective interests and in the public interest to settle this proceeding 

without hrther litigation, and agree to the following terms and conditions 

Mrs Gurman's ngh: to participate in the proceeding was challenged by the Staff, and 
the issue of her status is pending before the Atomic Safety and Licensing Board 
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1. Juan and bene Guzrnan agree to withdraw their request for a hearing, dated 

April 29, 1996 

2. The NRC StafYagrees to the modifidon of the Order Prohibiting Unescorted 

Access or Involvement in NRC-licensed Activities (Effctive Immediately), 

dated April 19, 1996, as set forth in Paragraphs 3 and 4, below. 

Juan Guzman agrees thzt from October 18, 1994, the date of his termination 3.  

of unescorted access, until October 17, 1997, he is prohibited from seeking or 

obtaining unesconed access at any NRC-licensed facility and m2y not be 

involved in any NRC-licensed activities. For the purposes of this ageement, 

he term, “licensed activities” includes any and all activities which a licensee 

must or is permitted to perform in order to conduct activities authorized by its 

NRC-issued license, including those necessary to achieve compliance with all 

regulatory requirements imposed by the Commission 

Juan Guman agrees that for two years following the three year prohibition, 

(that is, from October 17, 1997 to October 16, 1999), should he seek 

employment with any person (meaning an individual, a business, or other 

entity) whose operations he knows or reasonably should know involve any 

4 

NRC-licensed or regulated activity, Mr. Guztnan will provide a copy of the 

Apd 19, i996 order and this agrment to that person prior to being hired, so 

that the person is aware of the Order in deciding whether to hire him 
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5 By signing this agreement, h4r. Guzman acknowledges his obligation, under 

federal statute and the Commission’s regulations, to provide information to the 

NRC, an NRC licensee, or a contractor of an NRC ticensee that is complete 

and acwate in all material respects. Mr. Guanan agrees that he will comply 

with all applicable NRC requirements. 

Mr Guzman rdnowledges that he has read and hlly understands the terms 

of this settlement agreement. 

6 

7 The Staff and Juan Gunnan shall jointly move the Atomic Safety and 

Licensing Board designated in the above-captioned proceeding for an order 

approving this agreement and terminating this proceeding. Laurene Guzman 

shall file a notice of withdrawal of her hearing request at the same time the 

motion of the StafF and Mr. Gumran is filed. The terms of this agreement 

shall become effective upon approval of the Atomic Safety and Licensing 

Board. 

/ Dated this Y a a y  of-1996 
0 & 6 e r  
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. -1 

J u l y  16, 1996 

IA 95-042 

Mr. Mark Jenson 
[HOME ADDRESS DELETED 
UNDER 2.7901 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-L ICENSED ACTIVITIES 

Dear Mr. Jenson: 

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities i s  being 
issued because of your deliberate misconduct, in violation of 10 CFR 30.10 of 
the Commission's regulations, as described in the Order. 
effective in 20 days unless a hearing i s  requested within this time. 

The Order becomes 

Pursuant to Section 223 of the Atomic Energy Act of 1954, as amended, any 
person who willfully violates, attempts to violate, or conspires to violate, 
any provision of this Order, once it becomes effective, shall be subject to 
criminal prosecution as set forth in that section. 
provisions of this Order may also result in civil sanctions. 

Questions concerning this Order should be addressed to Mr. James Lieberman, 
Director, Office of Enforcement, who may be reached at (301) 415-2741. 

In accordance with 10 CFR 2.790 of' the NRC's "Rules of Practice," a copy o f  
this letter and the enclosure will be place in the NRC's Public Document Room. 

Failure to comply with the 

Sincerely, 
/ A n 

Nuclear Materi a1 S a f e w a f e g u a r d s  
and Operations Support 

Enclosure: Order Prohibiting Involvement 

cc: Commonwealth of Puerto Rico 

in NRC-Licensed Activities 
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NUCLEAR 

I n  the M a t t e r  o f  

Mark A. Jenson 
(HOME ADDRESS DELETED 

UNDER 10 CFR 2.27901 

UNITED STATES 
REGULATORY COMMISSION 

I A  96-042 

ORDER PROHIBITING INVOLVEMENT I N  
NRC-LICENSED A C T I V I T I E S  

I 

Mark A.  Jenson was employed as President o f  NDT Services, Inc. i n  Caguas, 

Puerto Rico, i n  1993. NDT Services, Inc. (NDTS o r  Licensee) holds License 

No. 52-19438-01, issued t o  the Licensee i n  1987 and l a s t  amended by the 

Nuclear Regulatory Commission (NRC o r  Commission) pursuant t o  10 CFR Part 30 

on March 9, 1995. 

accordance w i th  the condit ions specif ied therein. M r .  Jenson was i d e n t i f i e d  

i n  a l e t t e r  from the Licensee t o  NRC, dated September 4, 1993, and i n  other 

l i cens ing  and inspection correspondence, as the President, NDTS. 

The l icense authorizes i ndus t r i a l  gama ray radiography i n  

I 1  

On December 16-17, 1993, a special inspection o f  NDTS’ a c t i v i t i e s  was 

conducted a t  the Licensee’s f a c i l i t y  i n  Caguas, Puerto Rico, i n  response t o  

no t i f i ca t i ons  received i n  the NRC Region I 1  o f f i c e  tha t  on September 4, 1993, 

two contract  radiographers’ employed by NDTS had been unable t o  re tu rn  a 

radiography source t o  i t s  shielded pos i t ion  fo l lowing radiographic operations, 

which resu l ted  i n  the evacuation o f  the Sun O i l  Company re f inery  i n  Yabucoa, 

The radiographers involved i n  the event uere contracted by NDTS frocn National Inspection 
and Consultants (NIC) ,  an Agreement State licensee i n  Florida. 
outline the scope and c o n d i t i w  of uork, based on the i n f o m t i o n  availabte, the NRC concluded that the 
wrk performed on Septcnkr C, 1993, uas performed vdcr the provisions of the NDTS license. 

1 

m i l e  no written contract uas established to 
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Puerto Rico, for several hours. Based on the results of the inspection, an 

investigation was initiated by the NRC Office of Investigations (01) on 

December 30, 1993. 

On December 21, 1995, 01 comp 

that NDTS, with the knowledge 

eted its invest 

and approval of 

gation and concluded, in part, 

the former Radiation Safety 

Officer (RSO) and former President, del iberateiy uti1 ired radiographers 

untrained in NDTS operating and emergency procedures. 

1995 interview with 01, Mr. Jenson stated that he was aware that even a highly 

qualified radiographer from another company must receive additional training 

before operating under NDTS’ program. Mr. Jenson further stated that, prior 

to the September 4, 1993 incident, NDTS’ former RSO told Mr. Jenson that the 

radiographers needed additional training prior to performing radiography. 

Nonetheless, Mr. Jenson allowed the radlographers to conduct 1 icensed 

activities without the required training. 

that, following the September 4, 1993 incident, he requested both 

radiographers to sign a document certifying that the radiographers had been 

trained by NDTS, when in fact, they had not been. 

to sign the document. Furthermore, during a May 10, 1995 transcribed 

interview with 01, one o f  the radiographers corroborated Mr. Jenson’s 

admission (i.e., that Mr.  Jenson asked the radiographer to sign a document 

indicating that the radiographer had been trained). 

During an August 31, 

In addition, Mr. Jenson stated 

The radiographers refused 

By letter dated February 20, 1996, Mr. Jenson was informed of the inspection 

and investigation results and was provided the opportunity to participate in a 

predecisional enforcement conference. A1 though the NRC has confirmation that 
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Mr. Jenson received the letter (i.e., returned certified mail receipt as well 

as a telephone acknowledgement by his spouse to the NRC on February 29, 1996), 

Mr. Jenson never responded to the letter and, therefore, no conference has 

been conducted with him. However, on May 17, 1996, a teleconference was 

conducted with Mr. Jenson to further discuss this case. Additionally, on 

February 29 and March 4, 1996, predecisional enforcement conferences were 

conducted with one of the contract radiographers, and NDTS, respectively. 

Based on the information gathered during the inspection, investigation, 

predecisional enforcement conferences, and subsequent interviews in this case, 

the NRC has determined that: 

unqualified radiographers to perform radiography for NDTS on September 4, 

1993, in that he knew the radiographers had not been trained in NOTs 

procedures or equipment; and (2) Hr. Jenson attempted to generate a false, 

NRC-required training record for the contract radiographers involved in the 

source disconnect event when, subsequent to September 4, 1993, he requested 

both individuals to sign a document indicating that the individual had been 

trained in the NOTs radiation safety manual and procedure, when in fact, the 

contract radiographer had not been trained. 

(1) Mr. Jenson deliberately permitted 

I11 

Based on the above, the staff concluLI’s that Mr. Jenson engagec in deliberate 

misconduct, a violation of 10 CFR 30.10, which caused the Licensee to be in 

violation of 10 C F R  34.31(a) by failing to utilize trained and qualified 

individuals for the conduct of radiographic operations at the Sun Oil Company 
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refinery on September 4, 1993. Mr. Jenson’s attempt to generate a falsified 

training record for the radiographer also demonstrates a lack of integrity 

which cannot be tolerated. 

responsible for ensuring that NOTS conducted activities in accordance with NRC 

requirements. The NRC must be able to rely on the Licensee, its officials and 

employees to comply with NRC requirements, including the requirements to train 

radiographers in accordance with NRC regulations and to maintain complete and 

accurate information required by the NRC. Mr. Jenson’s deliberate misconduct 

in causing the Licensee to violate 10 CFR 34.31(a) is a violation of 10 CFR 

30.10 and has raised serious doubt as to whether he can be relied upon to 

comply with NRC requirements. 

As the former President of NOTS, Mr. Jenson was 

Consequently, I 1 ack the requisite reasonable assurance that 1 icensed 

activities can be conducted in compliance with the Commission’s requirements 

and that the health and safety o f  the public will be protected if Mr. Jenson 

were permitted at this time to be involved in NRC-licensed activities. 

Therefore, the public health, safety and interest require that Mr. Jenson be 

prohibited from any involvement in NRC-1 icensed activities for a period of 

five years, and, if he is currently involved with another licensee in 

NRC-licensed activities, he must, following the effective date of this Order, 

cease such activities, and inform the NRC o f  the name, address and telephone 

number of the employer, and provide a copy of this Order to the employer. 

Additionally, Mr. Jenson is required to notify the NRC o f  his first employment 

involving NRC-licensed activities within a period of five years following the 

five-year prohibition period. 
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I V  

Accordingly, pursuant t o  sections 81, 161b, 161i, 182 and 186 o f  the Atomic 

Energy Act o f  1954, as amended, and the Comnission’s regulat ions i n  

10 CFR 2.202, and 10 CFR 30.10, I T  IS HEREBY ORDERED THAT: 

A. For a period o f  f i v e  years from the e f fec t i ve  date o f  t h i s  Order, Mark 

A. Jenson i s  prohib i ted from engaging in ,  o r  exercising control over 

ind iv iduals  engaged in, NRC-1 icensed a c t i v i t i e s .  

a c t i v i t i e s  are those a c t i v i t i e s  which are conducted pursuant t o  a 

spec i f i c  o r  general l icense issued by the NRC, including, but not 

NRC-1 icensed 

1 imited to, those a c t i v i t i e s  o f  Agreement State licensees conducted 

pursuant t o  the author i ty  granted by 10 CFR 150.20. This p roh ib i t ion  

includes, but i s  not l im i ted  to:  

conducting l icensed a c t i v i t i e s  i n  any capacity w i th in  the j u r i s d i c t i o n  

o f  the NRC; and (2) supervising o r  d i rec t ing  any l icensed a c t i v i t i e s  

conducted w i th in  the j u r i s d i c t i o n  o f  the NRC. 

(1) using l icensed materials o r  

6. A t  leas t  f i v e  days p r i o r  t o  the f i r s t  time tha t  Mark A. Jenson engages 

in ,  o r  exercises control over, NRC-licensed a c t i v i t i e s  w i th in  a period 

o f  f i v e  years fo l lowing the five-year p roh ib i t ion  period out l ined i n  

Section 1V.A above, he shal l  n o t i f y  the Director, Of f i ce  o f  Enforcement, 

U. S. Nuclear Regulatory Conmission, Washington, D.C. 20555, o f  the 

name, address, and telephone number o f  the NRC or  Agreement State 

l icensee and the locat ion where the l icensed a c t i v i t i e s  w i l l  be 

performed. The not ice shal l  be accompanied by a statement, under oath 
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or affirmation, that Mark A. Jenson understands NRC requirements, that 

he is committed to compliance with NRC requirements, and that provides a 

the Commission should have confidence that he will now basis as 

comply w 

to why 

icable NRC requirements. 

The Director, Office of Enforcement, may, in writing, relax or rescind any of 

the above conditions upon demonstration by Mr. Jenson of good cause. 

V 

In accordance with 10 CFR 2.202, Mark A. Jenson must, and any other person 

may adversely affected by this Order may, submit an answer to this Order, and 

request a hearing on this Order, within 20 days of the date of this Order 

Where good cause is shown, consideration will be given to extending the t 

to request a hearing. A request for extension of time must be made in wr 

me 

ting 

to the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission 

Washington, D.C. 20555, and include a statement of good cause for the 

extension. 

to this Order, the answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this Order and 

shall set forth the matters of fact and law on which Mr. Jenson or other 

person adversely affected relies and the reasons as to why the Order should 

not have been issued. 

to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing 

The answer may consent to this Order. Unless the answer consents 

Any answer or request for a hearing shall be submitted 

and Service Section, Washington, DC 20555. Copies also shall be sent to the 

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, 
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Washington, DC 20555, to the Assistant General Counsel for Hearings and 

Enforcement at the same address, to the Regional Administrator, NRC Region 11, 

Suite 2900, 101 Marietta Street, Atlanta, GA 30323, and to Mark A. Jenson, if 

the answer or hearing request is by a person other than Mark A .  Jenson. If a 

person other than Mark A.  Jenson requests a hearing, that person shall set 

forth with particularity the manner in which his or her interest is adversely 

affected by this Order and shall address the criteria set forth in 10 CFR 

2.714(d). 

If a hearing is requested by Mark A. Jenson, or another person whose interest 

is adversely affected, the Commission will issue an Order designating the time 

and place o f  any hearing. If a hearing is held, the issue to be considered at 

such hearing shall be whether this Order should be sustained. 

In the absence of any request for hearing, or written approval of an extension 

o f  time in which to request a hearing, the provisions specified in Section IV 

above shall be final 20 days from the date of this Order without further order 

or proceedings. 

approved, the provisions specified in Section IV shall be final when the 

extension expires Sf a hearing request has not been received. 

If an extension of time for requesting a hearing has been 

FOR THE NUCLEAR REGULATORY COMMISSION 

for- Nuclear Materials Safety, Safeguards 
and Operations Support 

Dated at Rockville, Maryland 
this 16thiay of July 1996 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHlNGTON. O.C. -1 

June  12 .  1995 

EA 94-240 
IA 95-015 
IA 95-016 

Midwest Testing, Inc. 
ATTN: Mr. William Kimbley, President 

Treasurer 
2421 Production Drive 
Indianapolis, Indiana 46241 

SUBJECT: CONFIRMATORY ORDER AND NOTICE OF TERMINATION OF LICENSE 

Dear Mr. and Ms. Kimbley: 

The Confirmatory Order (Order) to which you agreed on June 2, 1995, has been 
executed. 
has been terminated as of the date o f  this letter in accordance with the Order 
Suspending License dated August 26, 1994. Enclosed is a copy o f  Amendment 1 
terminating License No. 030-24866-02. We consider this matter settled. 

Under the terms of this Order, for a period of five years beginning June 2, 
1995, you, as well as Midwest Testing, Inc. and any successor entity, are 
prohibited from applying to the NRC for a license, and prohibited from 
engaging in, or control1 ing, any NRC-licensed activity. Should you violate 
the terms of the Order, you may be subject to civil and criminal sanctions 
under Sections 233 and 234 o f  the Atomic Energy Act of 1954, as amended. 

Questions concerning this Order should be addressed to me at (301) 415-2741. 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice", a copy o f  
this letter and its enclosure will be placed in the NRC Public Document Room. 

Ms. Joan Kimbley, General Manager and 

(01 INVESTIGATION REPORT NO. 3-93-022R) 

A signed copy of the Order is enclosed. In addition, your license 

Si ncerel y , 

ames Lieberman, Director &LL Office o f  Enforcement 

Enclosures: As Stated 

Docket No. 030-32827 
License No. 13-24866-02 
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In the Matter o f  

MIDWEST TESTING, INC. 
Indianapolis, Indiana 

MR. WILLIAM G. KIMBLEV 

MS. JOAN KIMBLEV 

UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

Docket No. 030-32827 
License No. 13-24866-02 

) 
) 
1 
) 
) 
) 
) 
1 
1 

CONFIRMATORY ORDER 

I 

EA 94-240 

IA 95-015 

IA 95-016 

Midwest Testing, Inc. (Licensee) is holder of NRC License No. 13-24866-02 

(License) issued by the Nuclear Regulatory Commission (NRC or Commission) 

pursuant to 10 CFR Part 30. The License authorized the Licensee to possess 

and use cesium-137 and americium-241 as sealed sources in moisture/density 

gauges. The License was 

Amendment No. 1, which is 

ssued on August 19, 1992: and is being term nated by 

being issued on the date of this Order. 

I1 

On July 27, 1993, a routine inspection of licensed activities was conducted at 

Midwest Testing, Inc. (Licensee) by NRC Region 111. During the inspection the 

inspector identified that licensee management had allowed workers to operate 

moisture density gauges without personnel monitoring devices (film badges) and 

that required leak tests o f  the gauges had not been performed. 

The NRC Office of Investigations (01) conducted an investigation to determine 

whether willful violations of NRC requirements had occurred. Based on the NRC 

inspection and 01 investigation, it appears that Mr. William G. Kimbley, owner 
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of Midwest Testing, deliberately violated NRC requirements by: 

(1) allowing operators to use moisture density gauges without personnel 

monitoring devices between December 24, 1991, and August 25, 1993, in 

violation of Condition 18.A of License No. 13-24866-01 (expired on 

March 31, 1992) and Condition 20.A of License No. 13-24866-02 (issued on 

August 19, 1992); 

(2) not performing leak tests of two moisture density gauges between 

August 19, 1992, and July 31, 1993, in violation o f  Condition 13.A o f  

License No. 13-24866-02; 

( 3 )  not requesting a license amendment to name a new Radiation Protection 

Officer, in violation of Condition 11 o f  License No. 13-24866-02, when 

the individual named on the License left Midwest Testing in 

October 1993 ; 

(4) storing licensed material at an unauthorized location since March 1994 

in violation o f  Condition 10 o f  License No. 13-24866-02 and 10 CFR 

30.34(c); and 

(5) allowing moisture density gauges to be used between April 1, 1992, and 

August 19, 1992, with an expired license in violation o f  10 CFR 30.3 and 

10 CFR 30.36(c)(l)(i) and (iii). 
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In addition, it appears that Ms. Joan Kimbley, General Manager and Treasurer 

of Midwest Testing, Inc., deliberately violated Items (l), (2), and (5) above. 

These actions appear to have been a result of Midwest Testing, Inc. financial 

constraints, inexperience of the General Manager and, in general, a lack o f  

appreciation on the part of the Owner and the General Manager of the 

regulatory significance and consequences of the violations. 

A Confirmatory Action Letter was issued to the Licensee on March 21, 1994, 

confirming that the Licensee would secure its moisture density gauges in 

locked storage until the Licensee: 

Officer, (2) obtained NRC approval via a license amendment for its designated 

(1) designated a Radiation Protection 

Radiation Protection Officer and its current moisture density gauge storage 

location, (3) demonstrated that all its moisture density gauges were 

appropriately tested for leakage, and (4) demonstrated that personnel 

radiation monitoring devices were provided for those persons designated to use 

moisture density gauges. The Licensee did not use its moisture density gauges 

after issuance o f  the Confirmatory Action Letter. 

Subsequently, an Order Suspending License (Effective Immediately) was issued 

to the Licensee on August 26, 1994, for nonpayment of fees, which required: 

(1) the Licensee to suspend NRC licensed activities and dispose of its 

licensed material; and (2) NRC termination of License No. 13-24866-02 

following disposal of the licensed material. 

licensed material in December 1994. 

material was properly transferred to authorized recipients. 

The Licensee disposed of its 

NRC Region I1 1  verified that the licensed 
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I 1 1  

A transcribed enforcement conference was conducted between the NRC and the 

Licensee on March 15, 1995, t o  discuss the apparent v io lat ions,  t h e i r  causes 

and safety signif icance. Mr. Kimbley stated during the enforcement 

conference, "And the question about would we ever pursue an NRC l icense again, 

the answer t o  tha t  i s  no. I f  there i s  any way I can g ive you assurance o f  

that, I'll be glad t o  do that."  Ms. Kimbley stated during the Enforcement 

Conference, "Like we stated ea r l i e r ,  we don't intend t o  continue wi th  any 

l icensed material i n  the future."  

Further, i n  a telephone conversation on May 2, 1995, w i th  M r .  Paul Pelke, NRC 

Region 111, M r .  and Ms. Kimbley agreed t o  the provisions and t o  the issuance 

o f  t h i s  Order t o  resolve a l l  matters pending between them. 

M r .  Kimbley agreed, f o r  a period o f  f i v e  years f rom the date he signs t h i s  

Confirmatory Order, t ha t  Mr. Kimbley, Midwest Testing, Inc., o r  any successor 

e n t i t y  wherein M r .  Kimbley i s  an authorized user, rad ia t i on  safety o f f i c e r ,  

owner, an o f f i ce r ,  o r  a con t ro l l i ng  stockholder, w i l l  not  apply t o  the NRC f o r  

a new license, nor shal l  M r .  Kimbley, Midwest Testing, Inc., o r  a successor 

en t i t y ,  as described above, engage i n  l icensed a c t i v i t i e s  w i th in  the 

j u r i s d i c t i o n  o f  the NRC f o r  t ha t  same period o f  time. Ms. Kimbley agreed, f o r  

a per iod o f  f i v e  years frog the date she signs t h i s  Confirmatory Order, t ha t  

Ms. Kimbley, Midwest Testing, Inc., o r  any successor e n t i t y  wherein 

Ms. Kimbley i s  an authorized user, rad ia t i on  safety o f f i c e r ,  owner, an 

o f f i c e r ,  o r  a con t ro l l i ng  stockholder, w i l l  not apply t o  the NRC f o r  a new 

license, nor shal l  Ms. Kimbley, Midwest Testing, Inc., o r  a successor en t i t y ,  

Speci f ica l ly ,  
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as described above, engage i n  l icensed a c t i v i t i e s  w i th in  the j u r i s d i c t i o n  o f  

the NRC f o r  tha t  same period o f  time. 

I f i n d  tha t  the Licensee’s commitments as stated i n  the May 2, 1995 

conversation with Paul Pelke, NRC Region 111, are acceptable and necessary and 

conclude tha t  w i th  these commitments the pub l ic  health and safety are 

reasonably assured. 

pub1 i c  heal th and safety require tha t  the Licensee’s commitments be confirmed 

by t h i s  Order. 

I n  view o f  the foregoing, I have determined tha t  the 

I V  

Accordingly, pursuant t o  sections 81, 161b, 161i, and 

Act o f  1954,  as amended, and the Commission’s regulat  

10 CFR Part 30, I T  IS HEREBY ORDERED that :  

186 o f  the Atom 

ons i n  10 CFR 2 

c Energy 

202, and 

1. For a per iod o f  f i v e  years from the date M r .  Wil l iam G. Kimbley signs 

t h i s  Confirmatory Order, M r .  Kimbley, Midwest Testing, Inc., o r  any 

successor e n t i t y  wherein M r .  Kimbley i s  an authorized user, rad ia t ion  

safety o f f i ce r ,  owner, an o f f i ce r ,  o r  a con t ro l l i ng  stockholder, w i l l  

not  apply t o  the NRC for a new license, nor sha l l  Mr.  Kimbley, Midwest 

Testing, Inc., or a successor en t i t y ,  as described above, engage i n  

l icensed a c t i v i t i e s  w i t h i n  the j u r i s d i c t i o n  o f  the NRC f o r  t ha t  same 

per iod o f  time. 
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2 .  For a period of five years from the date M s .  Joan Kimbley signs this 

Confirmatory Order, Ms. Kimbley, Midwest Testing, Inc., or any successor 

entity wherein Ms. Kimbley is an authorized user, radiation safety 

officer, owner, an officer, or a controlling stockholder, will not apply 

to the NRC for a new license, nor shall Ms. Kimbley, Midwest Testing, 

Inc., or a successor entity, as described above, engage in licensed 

activities within the jurisdiction of the NRC for that same period o f  

time. 

3. Mr. Kimbley, Ms. Kimbley, Midwest Testing, Inc., or any successor 

entity, as described above, waive the right to contest this Order in any 

manner, including requesting a hearing on this Order. 

The Regional Administrator, NRC Region 111, may relax or rescind, i n  writing, 

any of the above conditions upon a showing by the Licensee, Mr. William G. 

Kimbley, or Ms. Joan Kimbley of good cause. 

V 

Any person adversely affected by this Confirmatory Order, other than the 

Licensee, Mr. William 6. Kimbley, and Ms. Joan Kimbley may request a hearing 

within 20 days o f  i t s  issuance. Any request for a hearing shall be submitted 

to the Secretary, U.S. Nuclear Regulatory Commission, ATTN: Chief, Docketing 

and Service Section, Washington, D.C. 20555. Copies also shall be sent to the 

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, 

Washington, D.C. 20555, to the Assistant General Counsel for Hearings and 
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Enforcement a t  the same address, t o  the Regional Administrator, NRC 

Region 111, 801 Warrenvi l le Road, Lis le,  I l l i n o i s  60532, and t o  the Licensee. 

I f  such a person requests a hearing, that  person shal l  set f o r t h  wi th  

p a r t i c u l a r i t y  the manner i n  which h i s  i n te res t  i s  adversely af fected by t h i s  

Order and shal l  address the c r i t e r i a  set f o r t h  i n  10 CFR 2.714(d). 

I f  a hearing i s  requested by a person whose in te res t  i s  adversely affected, 

the Commission w i l l  issue an Order designating the time and place o f  any 

hearing. I f  a hearing i s  held, the issue t o  be considered a t  such hearing 

shal l  be whether t h i s  Confirmatory Order should be sustained. 

I n  the absence o f  any request f o r  hearing, the provisions speci f ied i n  

Section I V  above shal l  be f i n a l  20 days from the date o f  t h i s  Order without 

f u r t h e r  order o r  proceedings. 

This Order was consented to: 

FOR THE LICENSEE, WILLIAM 6. KIHBCY, . .,.... I .. AND JOAN KIWBLY 

-bated: 

Ir -19-76 
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UNWED STATES 
NUCLEAR REGULATORY COMMISSION 

WA8HtNGTOM. O.C. - 
2’6 294 

I A  94-019 

Mr. Larry S. Ladner 
(HOME ADDRESS DELETED 
UNDER 10 CFR 2.790) 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

The enclosed Order is being issued because of-your violations of 10 CFR 30.10 
o f  the Commission’s regulations as described in the Order. 

Based on an investigation conducted by the NRC’s Office of Investigation, the 
NRC Staff has determined that you deliberately failed to supervise 
radiographers’ assistants performing 1 icensed activities, falsified a large 
number of quarterly personnel audits and provided false information to NRC 
officials. A copy of the synopsis of the investigation is enclosed. 
Failure to comply with the provisions of this Order may result in further 
civil or criminal sanctions. 

Questions concerning this Order should be addressed to Mr. James Lieberman, 
Director, Office of Enforcement, who can be reached at (301) 504-2741. 

In accordance with 10 CFR 2.790 o f  the NRC’s “Rules o f  Practice,” a copy of 
this letter and the enclosures will be placed in the NRC’s Public Document 

Sincerely, 

~ Room. 

ames Lieberman, Director 

Enclosures : 
1. Order 
2. Synopsis 
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In the M a t t e r  o f  

Larry 5 .  Ladner 

UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

) I A  94-019 

ORDER PROHIBITING INVOLVEMENT I N  

(EFFECTIVE IMMEDIATELY) 

I 

NRC -L I CENSED ACT I V IT1 ES 

Larry S. Ladner has been employed as a radiographer i n  the f 

radiography since approximately 1964. In October, 1989, M r .  

e l d  o f  i ndus t r i a l  

Ladner was h i  red 

by the American Inspection Company, Inc. (AMSPEC). AMSPEC held Mater ia ls 

License No. 12-24801-01 issued by the Nuclear Regulatory Comnission (NRC o r  

Commission) pursuant t o  10 CFR Parts 30 and 34. 

conduct o f  i n d u s t r i a l  radiography a c t i v i t i e s  i n  accordance w i t h  ce r ta in  

speci f ied condit ions. On A p r i l  30, 1992, the l icense was suspended as a 

r e s u l t  o f  s i g n i f i c a n t  safety v io la t i ons  and re la ted  safety concerns. 

Hr. Ladner worked as both a radiographer and a supervisor u n t i l  h i s  dismissal 

by AMSPEC i n  the l a t t e r  pa r t  o f  1991. 

This l icense authorized the 

Between August 22, 1991 and November 12, 1992, the NRC O f f i ce  o f  

Invest igat ions (01) conducted an invest igat ion o f  1 icensed a c t i v i t i e s  o f  

ANSPEC. During the course o f  this invest igat ion,  the AMSPEC l icense was 

suspended when a signtf icmt number o f  safety v io la t i ons  were ident i f ied.  

addi t ion,  the invest igat ion revealed tha t  M r .  Ladner, i n  h i s  pos i t i on  as a 

supervisor (1) de l i be ra te l y  allowed radiographers’ assistants t o  work 

In 
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unsupervised on numerous occasions, (2) del berately falsified in excess of 

100 quarterly personnel audits, and (3) del berately gave false information to 

NRC officials regarding the unauthorized use of 1 icensed material. 

10 CFR 34.44 requires that a radiographer’s assistant shall be under the 

personal supervision of a radiographer whenever he uses radiographic exposure 

devices, sealed sources or re1 ated source hand1 ing tool s, or conducts 

radiation surveys required by 10 CFR 34.43(b) to determine that the sealed 

source has returned to the shielded pos tion after an exposure. The persona 

supervision shall include: (a) the rad ographer’s personal presence at the 

site where the sealed sources are being used; (b) the ability o f  the 

radiographer to give immediate assistance i f  required; and (c) the 

radiographer watching the assistant’s performance o f  the operations referred 

to in this section. In addition, 10 CFR 34.11(d)(l) requires, in part, that 

an applicant have an inspection program that requires the observation of the 

performance of each radiographer and radiographer’s assistant during an actual 

radiographic operation at intervals not to exceed three months. 

I 

10 CFR 30.9(a) requires, in part, that nformation provided to the Conmission 

by a licensee, and information required by the Conmission’s regulations to be 

maintained by the llcontee, shall be co ...p lete and accurate in all material 

respects. 

While functioning as a radiation protection- officer, Hr. Ladner deliberately 
caused a violation of 10 CFR 34.44 in December 1990 and February through Hay 

1991 by a1 lowing three radiographers’ assistants to work independently and 

without personal supcrvlsion. Ouring this same period, Hr: Ladner also 
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authorized others to use his name on check-out logs, in violation o f  10 CFR 

30.10. Moreover, Mr. Ladner’s employer (AMSPEC) had an approved program that 

required the observation o f  radiographers and radiographers’ assistants at the 

required interval as prescribed by 10 CFR 34.11(d); however, between September 

1990 and November 1991, he deliberately disregarded the 1 icensee’s program in 

excess o f  100 times by falsifying records of audits that were never performed, 

causing a Violation of 10 CFR 30.9. During an NRC inspection conducted on 

July 22-23, 1991, Mr. Ladner deliberately provided inaccurate information to 

NRC inspectors when he claimed no knowledge of a reported unauthorized use o f  

licensed material, when. in fact he was aware of such use. 

On January 15, 1993, Mr. Ladner pled guilty to one felony count involving 

deliberate violations o f  the Atomic Energy Act based on his violations of 

these requirements. 

I 1 1  

Based on the above, t4r. Ladner engaged in deliberate misconduct which caused 

AMSPEC to be in violation of 10 CFR 30.9 and 34.11(d). The NRC must be able 

to rely on licensees and their employees to comply with NRC requirements, 

including the requirements to supervise radiographer’s assistants performing 

licensed activities and to maintain and compile records that are complete and 

accurate in a l l  material respects. Mr. Ladner’s deliberate actions in causing 

AHSPEC to be in violation o f  NRC requirements (e.9. 30.9 and 34.11(d)), and 

his deliberate submittal to AHSPEC of false audit records, which are 

violations of 10 CFR 30.10, have raised serious doubt as to whether he can be 

relied on to comply with NRC requirements and to provide complete and accurate 
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informat ion t o  the NRC. M r .  Ladner’s de l iberate misconduct, including h i s  

de l iberate f a l s e  statements t o  Commission o f f i c i a l s ,  cannot and w i l l  not be 

to lerated.  

Consequently, I lack the requ is i te  reasonable assurance that  l icensed 

a c t i v i t i e s  can be conducted i n  compliance w i th  the Conmission’s requirements 

and tha t  the heal th and safety o f  the publ ic  w i l l  be protected, i f  M r .  Ladner 

were permit ted a t  t h i s  time t o  supervise or perform licensed a c t i v i t i e s  i n  any 

area where the NRC maintains j u r i sd i c t i on .  Therefore, the pub l ic  health, 

safety and in te res t  requi re  tha t  M r .  Ladner be prohib i ted from engaging i n  NRC 

l icensed a c t i v i t i e s  ( inc lud ing supervising, t ra in ing  and audi t ing)  f o r  e i ther  

an NRC l icensee or  an Agreement State l icensee i n  areas o f  NRC j u r i s d i c t i o n  i n  

accordance wi th  10 CFR 150.20 f o r  a period o f  three years from the date o f  

t h i s  Order. 

completion o f  the three year period o f  p roh ib i t ion ,  Mr.  Ladner i s  required t o  

n o t i f y  the NRC o f  h i s  employment by any person o r  e n t i t y  engaged i n  NRC- 

l icensed a c t i v i t i e s  t o  ensure tha t  the NRC can monitor the status o f  M r .  

Ladner’s compl iance w i th  the tomiss ion ’s  requirements and h i s  understanding 

of h i s  comitment t o  compliance. Furthermore, pursuant t o  10 CFR 2.202, I 

f i n d  t h a t  the s ign i f icance o f  the conduct described above i s  such tha t  the 

In addition, f o r  a per iod o f  two years cormnencing a f t e r  

pub l i c  health, safety and In te res t  require tha t  t h i s  order be e f fec t i ve  

i mned i ate1 y . 

I V  

Accordingly, pursuant t o  sections 81, lb lb ,  1611, 182 and 186 o f  the Atomic 

Energy Act o f  1954, as amended, and the Commission’s regulat ions i n  
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10 CFR 2.202. 10 CFR 30.10, and 10 CFR 150.20, ITlIS HEREBY ORDERED, EFFECTIVE 

IMMEDIATELY, THAT: 

1. Larry S .  Ladner i s  prohib i ted f o r  three years from the date o f  t h i s  

Order f r o m  engaging i n  NRC-1 icensed a c t i v i t i e s .  

are those a c t i v i t i e s  which are conducted pursuant t o  a spec i f i c  o r  

general l icense issued by the NRC, including, but not l i m i t e d  t o ,  those 

a c t i v i t i e s  o f  Agreenrent State 1 icensees conducted pursuant t o  the 

au tho r i t y  granted by 10 CFR 150.20. During t h i s  time period, Hr. Ladner 

must also provide a copy o f  t h i s  Order t o  prospective employers who 

engage i n  NRC-licensed a c t i v i t i e s ,  a t  the time he accepts employment. 

NRC-1 icensed a c t i v i t i e s  

2.  For a per iod o f  two years a f t e r  the three-year per iod o f  p roh ib i t i on  has 

expired, Larry  S. Ladner shal l  w i t h i n  20 days o f  h i s  acceptance o f  an 

employment o f f e r  invo lv ing NRC-licensed a c t i v i t i e s  o r  h i s  becoming 

involved i n  NRC-1 icensed a c t i v i t i e s ,  as defined i n  Paragraph I V . 1  above, 

provide no t i ce  t o  the Director,  O f f i ce  o f  Enforcement, U. S. Nuclear 

Regulatory Cotmission, Yashington, D.C. 20555, o f  the name, address, 

and telephone number o f  the employer or  the e n t i t y  where he i s ,  o r  w i l l  

be, involved i n  the NRC-licensed a c t i v i t i e s .  I n  the f i r s t  n o t i f i c a t i o n  

Mr .  Ladner shall Include a statement o f  h i s  comnitrnent t o  compliance 

w i t h  r r g u l r t o r y  requirements and the basis why the Comnission should 

have confldencr that he w i l l  now comply w i th  appl icable NRC 

requirements. 

The Director,  O f f i c e  o f  Enforcement, may i n  wr i t ing,  re lax o r  rescind any of  

the above condi t ions upon demonstration by M r .  Ladner o f  good cause. 

I A-143 
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V 

I n  accordance w i th  10 CFR 2.202, L r r y  S. Ladner must, nd any other person 

adversely a?fected by t h i s  Order may, submit an answer t o  t h i s  Order, and may 

request a hearing on t h i s  Order, w i th in  20 days o f  the date o f  t h i s  Order. 

The answer may consent t o  t h i s  Order. Unless the answer consents t o  t h i s  

Order, the answer shall,. i n  w r i t i n g  and under oath o r  a f f i rmat ion,  

spec i f i ca l l y  admit o r  deny each a l legat ion  o r  charge made i n  t h i s  Order and 

sha l l  s e t  f o r th  the matters o f  fac t  and l a w  on which Larry S. Ladner o r  any 

other person adversely af fected r e l i e s  and the reasons as t o  why the Order 

should not have been issued. Any answer o r  request f o r  a hearing shal l  be 

submitted t o  the Secretary, U.S. Nuclear Regulatory Conmission, Attn: Chief, 

Docketing and Service Section, Washington, DC 20555. Copies also shal l  be 

sent t o  the Di rector ,  O f f i ce  o f  Enforcement, U. S. Nuclear Regulatory 

Conmission, Washington, DC 20555, t o  the Assistant General Counsel f o r  

Hearings and Enforcement a t  the .same address, t o  the Regional Administrator, 

NRC Region 11, 101 Mar ie t ta  Street, N. W., Sui te 2900, Atlanta, Georgia 

30323, and t o  Larry S. Ladner i f  the answer o r  hearing request i s  by a person 

other than Larry  S. Ladner. 

hearing, t ha t  person sha l l  set f o r t h  w i th  p a r t i c u l a r i t y  the ' i rnner  i n  which 

h i s  o r  her i n te res t  i s  adversely af fected by t h i s  Order and shal l  address the 

c r i t e r i a  set  f o r t h  i n  10 CFR 2.714(d). 

I f  a person other than Larry S. Ladner requests a 

I f  a hearing i s  requested by Larry S. Ladner o r  another person whose 

i s  adversely affected, the Cocnrission w i l l  issue an Order designating 

and place o f  any hearing. If a hearing i s  held, the issue t o  be cons 

such hearing sha l l  be whether t h i s  Order should be sustained. 

nterest  

the time 

dered a t  
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Pursuant t o  10 CFR 2.202(c)(2)( i) ,  Larry S .  Ladner, o r  any other person 

adversely affected by t h i s  Order, may, i n  add i t ion  t o  demanding a hearing, a t  

the  time the answer i s  f i l e d  o r  sooner, move the presiding o f f i c e r  t o  set 

aside the ?med ia te  effect iveness o f  the Order on the ground tha t  the Order, 

inc lud ing the need f o r  imnediate effectiveness, i s  not based on adequate 

evidence but on mere suspicion, unfounded al legations, o r  e r ro r .  

In the absence o f  any request f o r  hearing; the  provisions speci f ied i n  

Section I V  above sha l l  be f i n a l  20 days from the date of t h i s  Order without 

f u r t h e r  order o r  processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT 

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER. 

Dated at, Rockvi 1 1 e, Mary1 and 
t h i s #  day o f  August 1994 

FOR THE NUCLEAR RECULATORY COMMISSION 

eberman, D i rec tor  
O f f  i c e  o f  Enforcement 
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on August 22, 1991, the Regional Administrator, U . S .  Nuclear 
Commission (NRC) , Region 11, requested an 

investigation to determine whether officials, managers, and/or 
employees Of The American InSpeCtiOn Company, Inc. (AMSPEC), the 
licensee, had intentionally violated regulatory and license 
condition requirements set forth in 10 CFR Parts 20, 3 0 ,  and 34 
and the NRC license Of January 15, 1987, respectively. According 
to reported allegations, licensee management officials had 
permitted unqualified technicians to perform radiography 
operations at the Hess Oil Virgin Islands Company (HOVIC) 
facility, St. CrOix, U.S.  Virgin Islands, which had contracted 
with AMSPEC for nondestructive examination services. 
Additionally, licensee officials allegedly: (1) discriminated 
(involuntary termination) against technicians for reporting 
radiation health and safety concerns, (2) falsified radiation 
safety training documents, (3) provided fals8 and misleading 
information to the NRC, and (4) used source material in a manner 
not authorized by the license (irradiation of mice). 

The office of Investigations (Of) reviewed the circumstances of 
the alleged regulatory and license condition violations during 
which other improprieties by the license8 were identified. The 
investigation by 01 did not SubStantiat8 that licensee management 
officials had terminated radiography technicians for reporting 
radiation health and safety concerns. It was concluded, however, 
that these licensee officials at the HOVIC facility appeared 
insensitive to employe8 concerns of all topics, including 
radiation safety, and they w8r8 perceived by technicians as 
acting with appar8nt disregard concerning this issue. The 
investigation further determined that licensee officials 
deliberately provided fals8 and mioleading radiation safety- 
related information to NRC representatives which was pertinent to 
the regulatory process. The investigation substantiated that the 
licensee, through actions of some radiation protection officers 
(RpOs), deliberately falsified radiation safety training records, 
inserted false records in tachnician files to giva the impression 
required training was accomplished, and they also conspired to 
conceal the88 training d8fiCi8nCi8S and impropri8ti88 from the 
NRC. Thr inv8stigation 8urfaced and substantiat8d the allegation 
that lic8ns80 official8 and RPOs delib.rat.1~ fal8ifi.d required 
personnol r8diatfon safety audits and accompanying roports and 
they also cteatod audit reports to make complete the radiation 
safety files of some technicians. 

The investigation also discloqpd and confirm8d numrous instances 
of radiograph8rs' assistants parforsing rad&-ography without 
supervision and tho d8lib~at8 falsification of sourca 
utilization logs to give the apparanca that r8quir.d supervision 
was prasent, all w i t h  tho apparent knovlodg8 and concurr8nc8 of 
lic8ns88 manag8m8nt officials. It vas also d8t8rmin.d during the 
investigation that license. training officials ( W s )  frquently 

Cas8 NO. 2-91-010R 1 
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failed to provide the Operation and Emergency Procedures (OLEP) 
Manual to new employees prior to source utilization. 
investigation also determined that some licensee R P O s  were nQy 
trained, -examined, and certified according to Radl'at'ion Safety' 
Program requirements a n i P E C  officials, including the 
radiation safety officer (RSO) and several R P O s ,  were aware of 
some of these violations and failed to correct them. Further, on 
at least one occasion, the RSO and an RPO conspired to concoct a 
plausible explanation for the NRC as to why RPO 
examination/certification requirements were violated. 

The investigation substantiated the allegation that radioactive 
source material was utilized improperly when an AMSPEC night 
shift supervisor, in the presence of technicians, radiographed a 
mouse during two to three consecutive source exposures at the 
HOVIC facility. The QI investigation, and a previous NRC 
inspection at the St. Croix location, also revealed instances in 
which AMSPEC technicians failed to observe required surveying and 
posting activities during radiography oparations, actions which 
demonstrated either an apparent disregard for regulations and/or 
radiation safety training deficiencies. Finally, the 
investigation disclosed that the RSO and other licensee 
management officials deliberately failed to perform required 
radiation safety review, evaiuati on, and oversight functions -and 
responsibilities during the past 3 years. 

The 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, O.C. 205bCWW)01 

nm; 2 IJ 1994 

IA 94-017 

Daniel 3 .  McCool 
(HOME ADDRESS DELETED 
UNDER 10 CFR 2.790) 

SUBJECT : ORDER PROH I BITING INVOLVEMENT IN NRC- L ICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

The enclosed Order is being issued because of your violations of 10 CFR 30.10 
of the Commission's regulations as described in the Order. 

Based on an investigation conducted by the Nuclear Regulatory Commission's 
Office of Investigation, the NRC Staff has determined that you deliberately 
conspired with other AMSPEC officials to deceive the Commission and provided 
false testimony, under oath, to NRC officials. In addition, you deliberately 
failed to train and certify employees in radiation safety as required by the 
AMSPEC license conditions. 
encl osed. 

A copy of the synopsis of the investigation is 

Failure to comply with the provisions of this Order may result in further 
civil or criminal sanctions. 

Questions concerning this Order should be addressed to Mr. James Lieberman, 
Director, Office o f  Enforcement, who can be reached at (301) 504-2741. 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of 
this letter and the enclosures will be placed in the NRC's Public Document 
Room. 

Sincerely, 

ffice of Enforcement 

Enclosures : 
1. Order 
2. 01 Synopsis 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter of ) IA 94-017 
1 

Daniel J .  McCool ) 
1 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

1 

Daniel J. McCool has been employed as a radiographer in the field of 

industri a1 radiography since approximately 1968. On approximately January 1, 

1987, Mr. McCool initiated licensed activities at the American Inspection 

Company, Inc., (AMSPEC), in his capacity as President. AMSPEC held Materials 

License No. 12-24801-01 issued by the Nuclear Regulatory Commission (NRC or 

Commission) pursuant to 10 CFR Parts 30 and 34. The license authorized the 

conduct of industrial radiography activities in accordance with specified 

conditions. On April 30, 1992, the license was suspended as a result of 

significant safety violations and related safety concerns. Mr. McCool was 

President of AMSPEC at the time of license suspension. 

I 1  

Between August 22, 1991 and November 12, 1992, the NRC Office of 

Investigations conducted an investigation of 1 icensed activities at AMSPEC. 

During the course o f  this investigation, the AMSPEC license was suspended when 

a significant number of safety violations were identified. 

investigation revealed that Mr. McCool, in his capacity as President of 

AMSPEC, conspired with other AMSPEC officials to deceive the Comnission 

In addition, the 
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regarding training of employees and, in addition, deliberately provided false 

sworn testimony to NRC officials. 

AMSPEC submitted a Radiation Safety Manual as a part of its license 

application dated September 20, 1986. A part of this manual refers to 

employee training to satisfy the requirements of Appendix A of 10 CFR Part 34. 

This manual was incorporated as a part of License Condition 17 of the AMSPEC 

license. In addition, 10 CFR 30.9(a) requires, in part, that information 

provided to the Commission by a licensee, and information required by the 

Commission's regulations to be maintained by the 1 icensee, shall be complete 

and accurate in all material respects. 10 CFR 30.10(a) requires, in part, 

that any licensee or any employee of a licensee may not: 

deliberate misconduct that causes a licensee to be in violation of any rule, 

regulation, or limitation of any license, issued by the Commission, or (2) 

deliberately submit to the NRC information that the person submitting the 

information knows to be incomplete or inaccurate in some respect material to 

the NRC. 

(1) engage in 

( 

From 1990 through April 1992, Mr. McCool deliberately violated License 

Condition 17 by failing to train new Radiation Protection Officers (RPOs), and 

by allowing others to administer the RPO qualification process, including 

exams and certification, although this was contrary to the Radiation Safety 

Program established in the Radiation Safety Manual. For over two years, from 

late fall 1989 through April 1992, Mr. McCool failed to perform the radiation 

safety audit function required by the Radiation Safety Program. 

to the above, Mr. McCool deliberately provided false information under oath to 

In addition 
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an invest igator  and an inspector on May 4, 1992, regarding t r a i n i n g  o f  an 

ind iv idual  i n  order t o  q u a l i f y  that  ind iv idual  for work as an RPO. 

On September 22, 1993, M r .  McCool pled g u i l t y  t o  two felony v io la t ions o f  the 

Atomic Energy Act based on h i s  v io la t i ons  o f  these requirements. 

v io la t i ons  t o  which M r .  McCool pled were: (1) conspiracy t o  v io la te  the Atomic 

Energy Act, and ( 2 )  providing fa lse information t o  the NRC. 

The 

111 

Based on the above, M r .  McCool engaged i n  del iberate misconduct which caused 

the 1 censee t o  be i n  v i o l a t i o n  o f  the t r a i n i n g  requirements o f  License 

Condition 17 and 10 CFR 30.9. 

t h e i r  employees t o  comply wi th  NRC requirements, including the requirements t o  

t r a i n  and c e r t i f y  employees i n  rad iat ion safety and procedures and the 

requirement t o  provide information tha t  i s  complete and accurate i n  a l l  

mater ia l  respects. Mr .  McCool's act ions i n  de l iberate ly  causing AMSPEC t o  be 

i n  v i o l a t i o n  o f  NRC requirements regarding t r a i n i n g  and completeness and 

accuracy o f  information and h i s  del iberate fa l se  statements t o  NRC o f f i c i a l s  

i n  v i o l a t i o n  o f  10 CFR 30.10 have raised serious doubt as t o  whether he can be 

r e l i e d  on t o  comply with NRC requirements, including the requirement t o  

provide complete and accurate information t o  the NRC. Mr. McCool's del iberate 

misconduct, including h i s  fa l se  statement t o  Commission o f f i c i a l s ,  cannot and 

w i l l  no t  be tolerated. 

The NRC must be able t o  r e l y  on licensees and 

Consequently, I lack the requ is i t e  reasonable assurance tha t  1 icensed 

a c t i v i t i e s  can be conducted i n  compliance wi th  the Comnission's requirements 
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and t h a t  the heal th and safety of  the publ ic w i l l  be protected i f  M r .  McCool 

were permitted a t  t h i s  time t o  supervise o r  perform l icensed a c t i v i t i e s  i n  any 

area where the NRC maintains j u r i sd i c t i on .  

safety and- i n te res t  require tha t  M r .  McCool be prohibi ted from engaging i n  

NRC-licensed a c t i v i t i e s  ( including any supervising, t ra in ing  o r  audi t ing) f o r  

e i ther  an NRC l icensee o r  an Agreement State l icensee performing l icensed 

a c t i v i t i e s  i n  areas o f  NRC j u r i s d i c t i o n  i n  accordance w i th  10 CFR 150.20 f o r  a 

period o f  f i v e  years from the date o f  t h i s  Order. 

o f  f i v e  years commencing a f t e r  completion o f  the f i v e  year per iod o f  

p roh ib i t ion ,  M r .  McCool i s  required t o  n o t i f y  the NRC o f  h i s  employment by any 

person o r  e n t i t y  engaged i n  NRC-licensed a c t i v i t i e s  t o  ensure t h a t  the NRC can 

monitor the status o f  M r .  McCoo ' s  compliance w i th  the Commission's 

requirements and h i s  understand ng o f  h i  s c o m i  tment t o  compl i ance. 

Furthermore, pursuant t o  10 CFR 2.202, I f i n d  tha t  the s igni f icance o f  the 

conduct described above i s  such tha t  the pub l ic  health, safety and in te res t  

requ i re  tha t  t h i s  order be e f fec t i ve  immediately. 

Therefore, the publ ic health, 

I n  addition, f o r  a period 

I V  

Accordingly, pursuant t o  sections 81, 161b, 161i, 182 and 186 o f  the Atomic 

Energy Act o f  1954, as amended, and the Commission's regulat ions i n  

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, I T  I S  HEREBY ORDERED, EFFECTIVE 

IMMEDIATELY, THAT: 

1. Daniel J .  McCool i s  prohibi ted f o r  f i v e  years from the date o f  t h i s  

Order from engaging i n  NRC-licensed a c t i v i t i e s .  

are those a c t i v i t i e s  t h a t  are conducted pursuant t o  a spec i f i c  or 

NRC-licensed a c t i v i t i e s  
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general l icense issued by the NRC, including, but not l i m i t e d  t o ,  those 

a c t i v i t i e s  o f  Agreement State licensees conducted pursuant t o  the 

author i ty  granted by 10 CFR 150.20. During t h i s  time period, M r .  McCool 

must also provide a copy o f  t h i s  Order t o  prospective employers who 

engage i n  NRC-licensed a c t i v i t i e s ,  a t  the time he accepts employment. 

involved i n  NRC-licensed a c t i v i t i e s ,  as defined i n  Paragraph 

provide not ice t o  the Director,  O f f i ce  o f  Enforcement, U. S. 

Regulatory Commission, Washington, D.C. 20555, o f  the name, 

and telephone number o f  the employer o r  the e n t i t y  where he 

For a per iod o f  f i v e  years a f t e r  the f ive-year per iod o f  p roh ib i t i on  has 

expired, Daniel J .  McCool shal l ,  w i t h i n  20 days o f  h i s  acceptance o f  

each employment o f f e r  involv ing NRC-licensed a c t i v i t i e s  o r  h i s  becoming 

I V . l  above, 

Nuclear 

address, 

s, o r  w i l l  

be, involved i n  the NRC-licensed a c t i v i t i e s .  I n  the f i r s t  n o t i f i c a t i o n  

M r .  McCool shal l  include a statement o f  h i s  commitment t o  compliance 

w i th  regulatory requirements and the basis why the Comnission should 

have confidence t h a t  he w i l l  now comply with applicable NRC 

requirements. 

The Director,  O f f i c e  o f  Enforcement, may i n  writing, re lax o r  rescind any o f  

the above condit ions upon demonstration by Mr.  McCool o f  good cause. 

V 

I n  accordance with 10 CFR 2.202, Daniel 3.  McCool must, and any other person 

adversely af fected by t h i s  Order may, submit an answer t o  t h i s  Order, and may 

request a hearing on t h i s  Order, within 20 days o f  the date o f  t h i s  Order. 
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Unless the answer consents to this The answer may consent to this Order. 

Order, the answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this Order and 

shall set Yorth the matters of fact and law on which Daniel J. McCool or any 

other person adversely affected relies and the reasons as to why the Order 

should not have been issued. Any answer or request for a hearing shall be 

submitted to the Secretary, U.S.  Nuclear Regulatory Commission, Attn: Chief, 

Docketing and Service Section, Washington, DC 20555. Copies also shall be 

sent to the Director, Office of Enforcement, U. S. Nuclear Regulatory 

Commission, Washington, DC 20555, to the Assistant General Counsel for 

Hearings and Enforcement at the same address, to the Regional Administrator, 

NRC Region 11, 101 Marietta Street, N. W . ,  Suite 2900, Atlanta, Georgia 

30323, and to Daniel 3. McCool if the answer or hearing request is by a person 

other than Daniel J. McCool. If a person other than Daniel J. McCool requests 

a hearing, that person shall set forth with particularity the manner in which 

his or her interest is adversely affected by this Order and shall address the 

criteria set forth in 10 CFR 2.714(d). 

If a hearing is requested by Daniel 3. McCool or another person whose interest 

is adversely affected, the Commission will issue an Order designating the time 

and place o f  any hearing. If a hearing is held, the issue to be considered at 

the hearing shall be whether this Order should be sustained. 

Pursuant to 10 CFR 2.202(c) (2) (i) , Daniel 3. McCool or any other person 

adversely affected by this Order, may, in addition to demanding a hearing, at 

the time the answer is filed or sooner, move the presiding officer to set 

aside the immediate effectiveness o f  the Order on the ground that the Order, 
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including the need for immediate effectiveness, i s  not based on adequate 

evidence but on mere suspicion, unfounded allegations, or error. 

. 
I n  the absence of any request for hearing, the provisions specified in Section 

IV above shall be final 20 days from the date of this Order without further 

Order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE 

IMMEDIATE EFFECTIVENESS OF THIS  ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 

L L  
ames Lieberman, Director 

Office o f  Enforcement 

Dated at Rockville, Maryland 
thisAKday of August 1994 
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On August 22, 1991, the Regional Administrator, U.S. Nuclear 
Commission (NRC), Region 11, requested an 

investigation to determine whether officials, managers, and/or 
employees-of The American Inspection Company, Inc. (AMSPEC), the 
licensee, had intentionally violated regulatory and license 
condition requirements Set forth in 10 CFR Parts 20, 30, and 34 
and the NRC license Of January 15, 1987, respectively. According 
to reported allegations, licensee management officials had 
permitted unqualified technicians to perform radiography 
operations at the Hess Oil Virgin Islands Company (HOVIC) 
facility, St. Croix, U . S .  Virgin Islands, which had contracted 
with AMSPEC for nondestructive examination services. 
Additionally, licensee officials allegedly: (1) discriminated 
(involuntary termination) against technicians for reporting 
radiation health and safety concerns, (2) falsified radiation 
safety training documents, (3) provided false and misleading 
information to the NRC, and (4) used source material in a manner 
not  authorized by the license (irradiation of mice). 

The Office of Investigations (01) reviewed the circumstances of 
the alleged regulatory and license condition violations during 
which other improprieties by the licensee were identified. The 
investigation by 01 did not substantiate that licensee management 
officials had terminated radiography technicians for reporting 
radiation health and safety concerns. It was concluded, however, 
that these licensee officials at the HOVIC facility appeared 
insensitive to employee concerns of all topics, including 
radiation safety, and they were perceived by technicians as 
acting with apparent disregard concerning this issue. The 
investigation further determined that licensee officials 
deliberately provided false and misleading radiation safety- 
related information to NRC representatives which was pertinent to 
the regulatory process. The investigation substantiated that the 
licensee, through actions of some radiation protection officers 
( R P O s ) ,  deliberately falsified radiation safety training records, 
inserted false records in technician files to give the impression 
required training was accomplished, and they also conspired to 
conceal these training deficiencies and improprieties from the 
NRC. The investigation surfaced and substantiated the allegation 
that licensee officials and RPOs deliberately falsified required 
personnel radiation safety audits and accompanying reports and 
they also created audit reports to make complete the radiation 
safety files of some technicians. 

The investigation also disclosed and confirmed numerous instances 
of radiographers' assistants pe-rgorminq radLoggaphy without 
supervision and the deliberate falsification of source 
utilization logs to give the appearance that required supervision 
Was present, all with the apparent knowledge and concurrence of 
licensee management officials., It was also determined during the 
investigation that licensee training officials (RPOS) frequently 
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failed to provide the operation and Emergency procedures (O&EP) 
Manual to new employees prior to source utilization. 
investigation also determined that some licensee RPO-s were nQt- 
_trained, examined, and certified according to Radration Safety 
Program requirements an'TSPE'C officials, including the 
radiation safety officer (RSO) and several Rpos, were aware of 
some of these violations and failed to correct them. Further, on 
at least one occasion, the RSO and an RPO conspired to Concoct a 
plausible explanation for the NRC as to why RPO 
examination/certification requirements were violated. 

The investigation substantiated the allegation that radioactive 
source material was utilized improperly when an AMSPEC night 
shift supervisor, in the presence of technicians, radiographed a 
mouse during two to three consecutive source exposures at the 
HOVIC facility. The 01 investigation, and a previous NRC 
inspection at the St. C r o i x  location, also revealed instances in 
which AMSPEC technicians failed to observe required surveying and 
posting activities during radiography operations, actions which 
demonstrated either an apparent disregard for regulations and/or 
radiation safety training deficiencies. Finally, the 
investigation disclosed that the RSO and other licensee 
management officials deliberately failed to perform required 
radiation safety review, evaiuac ion, and oversight functions and 
responsibilities during the past 3 years. 

The 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINQTON, D.C. 2066SW01 

?larch 27,  1996 

I A  96-018 

Mr .  Donald J. McDonald, Jr. 
(HOME ADDRESS DELETED 
UNDER 10 CFR 2.790) 

SUBJECT: ORDER PROHIBITING INVOLVEMENT I N  NRC-LICENSED A C T I V I T I E S  
(EFFECTIVE IMMEDIATELY) 
(NRC OFFICE OF INVESTIGATIONS REPORT NO. 3-95-007) 

Dear M r .  McDonald: 

The enclosed Order i s  being issued as a r e s u l t  o f  an invest igat ion by the NRC 
Of f ice of Invest igat ions (01) which concluded t h a t  you del iberate ly  provided 
incomplete and inaccurate information on appl icat ions you made f o r  access 
author izat ion a t  I l l i n o i s  Power Company's (1 icensee) Cl inton Power Station. A 
copy o f  the 01 Synopsis i s  enclosed. The Order p roh ib i t s  your involvement ini 
NRC-1 icensed a c t i v i  t ies ,  and your obtaining unescorted access t o  protected and 
v i t a l  areas o f  f a c i l i t i e s  l icensed by the NRC, f o r  a period o f  three years 
from the date o f  the Order. I n  addit ion, f o r  your f i r s t  acceptance o f  
employment i n  NRC-licensed a c t i v i t i e s  a f t e r  the three year per iod o f  
p r o h i b i t i o n  has expired, the Order requires you t o  n o t i f y  the NRC o f  your 
acceptance o f  such employment and requires you t o  c e r t i f y  t h a t  you w i l l  comply 
w i th  NRC requirements i n  engaging i n  such a c t i v i t i e s .  

On March 22, 1994, you indicated on your background screening questionnaire 
f o r  Cl in ton Power Stat ion tha t  you had not been arrested o r  convicted o f  a 
cr iminal  offense other than a d r i v i n g  whi le under the inf luence (DWI) 
convict ion. However, unescorted access was not pursued fu r the r  a t  the time. 
You completed a second questionnaire on November 3, 1994, i n  which you l i s t e d  
no cr iminal  h istory.  A f te r  submitting your f i nge rp r in t  cards t o  the Federal 
Bureau o f  Investigations, the licensee was informed tha t  you had a cr iminal  
record o f  three convictions. Furthennore, i t  was learned tha t  you had not 
achieved the educational l e v e l  t ha t  you claimed i n  your appl icat ion. 10 CFR 
50.5(a)(2), "Dellberate Mlsconduct," p r o h i b i t s  an employee o f  a licensee 
contractor from del iberate ly  submitting information t o  the 1 icensee tha t  the 
employee knows t o  be incomplete o r  inaccurate i n  some respect material t o  the 
NRC. The incomplete information you del iberate ly  provided regarding your 
cr iminal  h i s to ry  i s  a v i o l a t i o n  o f  10 CFR 50.5(a)(2). Information concerning 
cr iminal  h i s to ry  and educational h i s to ry  i s  mater ia l  t o  the determination the 
l icensee must make i n  grant ing o r  denying unescorted access pursuant t o  10 CFR 
73.56(b)(2). 

Pursuant t o  section 223 o f  the Atomic Energy Act o f  1954, as amended, any 
person who w i l l f u l l y  v io lates,  attempts t o  v io la te,  o r  conspires t o  v io late,  
any provls lon o f  t h i s  Order shal l  be subject t o  cr iminal  prosecution as set 
f o r t h  i n  t ha t  section. V io la t ion o f  t h i s  Order may also subject the person t o  
c i v i l  monetary penalty. 
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During a telephone conversation with Paul Pelke, NRC Region 111, on 
February 15, 1996, you declined an opportunity to participate in a 
predecisional enforcement conference on this matter. You are required to 
respond to this Order and should follow the instructions specified in Section 
V of the Order when preparing your response. Questions concerning this Order 
should be addressed to James Lieberman, Director, Office of Enforcement, who 
can be reached at (301) 415-2741. 

In accordance with 10 CFR 2.790 o f  the NRC's "Rules o f  Practice," a copy o f  
this letter and its enclosures will be placed in the NRC Public Document Room 
(PDR) . 

Sincerely, 

eputy Executive Director 
or Nuclear Reactor Regulation, 
Regional Operat i ons, and Research 

Enclosures: As Stated 

cc w/encl : The National Board o f  Boiler 
and Pressure Vessel Inspectors 

Services 

C1 inton Power Station 

Commercial Union Contract Inspection 

R. Morgenstern, Plant Manager, 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In  the Matter o f  1 
) 

Donald J. McDonald, Jr. ) 
) 

ORDER PROHIBITING INVOLVEMENT I N  
NRC-LICENSED ACTIV  I T  I ES 

M r .  Donalc 

(EFFECTIVE IMMEDIATELY 

I 

I A  96-018 

, McDonald, Jr., was employed as an ..a,hor.Led Nuclear In-serv ice 

Inspector f o r  Factory Mutual Engineering, which i s  owned by Arkwright Mutual 

Insurance Company, Inc., a contractor o f  the I l l i n o i s  Power Company 

(Licensee). 

Nuclear Regulatory Comnission (NRC or Commission) pursuant t o  10 CFR Part 50 

on A p r i l  17, 1987. The l icense authorizes the operation o f  Cl in ton Power 

Stat ion ( f a c i l i t y )  i n  accordance wi th  the condit ions speci f ied therein. The 

f a c i l i t y  i s  located on the Licensee’s s i t e  i n  Clinton, I l l i n o i s .  

Licensee i s  the holder o f  License No. NPF-62 issued by the 

I 1  

M r .  McDonald f i r s t  applied f o r  unescorted access t o  the Cl inton Power Stat ion 

by completing a background screening questionnaire on March 22, 1994. 

response t o  a question on the questionnaire as t o  whether he had ever been 

convicted o f  a felony o r  misdemeanor, he l i s t e d  one d r i v i n g  while under the 

inf luence convict ion (DWI) . However, unescorted access was not pursued 

further a t  the time. 

questionnaire on November 3, 1994, i n  which he l i s t e d  no cr iminal  h i s t o r y  i n  

I n  

M r .  McDonald completed a second background screening 



2 

response t o  the same question. Subsequently, the Licensee submitted 

f i nge rp r in t  cards t o  the Federal Bureau o f  Invest igat ions ( F B I )  and was 

informed tha t  M r .  McDonald had a record o f  three convictions. I l l i n o i s  Power 

Company denied M r .  McDonald unescorted access t o  the Cl inton Power Stat ion. 

The invest igat ion also determined tha t  M r .  McDonald had f a l s i f i e d  h i s  

educational record. 

The NRC O f f i ce  o f  Investigations conducted a transcribed interview o f  M r .  

McDonald on November 30, 1995. When asked by the NRC Invest igator about the 

f a i l u r e  t o  1 i s t  the convict ions on the background screening questionnaires, 

Mr .  McDonald admitted tha t  he knowingly provided inaccurate and incomplete 

i n f ormat i on. 

I 

I 11  

Based on the above, M r .  McDonald engaged i n  del iberate misconduct on March 22, 

1994, and November 3, 1994, i n  tha t  he del iberate ly  provided incomplete and 

inaccurate information on two d i f f e r e n t  access authorization applications. 

The C m i s s i o n ’ s  regulat ions i n  10 CFR 50.5, i n  part ,  p r o h i b i t  any employee o f  

a contractor of a l iqenree from del iberate ly  submitting t o  the licensee 

i n f o r r u t i e w t h a t  the wployee knows t o  be incomplete o r  inaccurate i n  some 

respect mater ia l  t o  the NRC. 

educational h i s t o r y  i s  material t o  the determination the licensee must make i n  

grant ing o r  denying unescorted access t o  i t s  f a c i l i t y  pursuant t o  10 CFR 

Information concerning cr iminal  h i s t o r y  and 

73.56(b)(2). Mr.  McDonald’s act ions const i tuted a v i o l a t i o n  o f  10 CFR 

50.5(a). 
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The NRC must be able t o  r e l y  on the Licensee, i t s  contractors, and contractor 

employees t o  comply w i th  NRC requirements, including the requirement t o  

provide information that  i s  complete and accurate i n  a l l  material respects. 

Hr. McDonald’s actions i n  de l iberate ly  providing incomplete and inaccurate 

information t o  the Licensee const i tuted del iberate v io la t ions o f  Commission 

regulat ions and raised serious doubt as t o  whether he can be r e l i e d  upon t o  

comply w i th  NRC requirements and t o  provide complete and accurate information 

t o  the NRC i n  the future.  

Consequently, I lack the requ is i t e  reasonable assurance tha t  1 icensed 

a c t i v i t i e s  can be conducted i n  compliance w i th  the Comnission’s requirements 

and t h a t  the heal th and safety o f  the publ ic  w i l l  be protected i f  Mr. McDonald 

were permitted a t  t h i s  time t o  be involved i n  NRC-licensed a c t i v i t i e s  o r  were 

permitted unescorted access t o  protected o r  v i t a l  areas o f  NRC-1 icensed 

f a c i l i t i e s .  Therefore, the publ ic  health, safety and in te res t  require tha t  

M r .  McDonald be prohibi ted from any involvement i n  NRC-licensed a c t i v i t i e s  and 

be prohib i ted from obtaining unescorted access f o r  a period o f  three years 

from the date o f  t h i s  Order and, i f  Mr .  McDonald i s  current ly  involved w i th  an 

employer i n  NRC-1 icensed a c t i v i t i e s ,  he must immediately cease such 

a c t i v i t i e s ,  inform the NRC o f  the name, address and telephone number o f  the 

employer, and provide a copy o f  t h i s  Order t o  the employer. Addi t ional ly,  for 

h i s  f i r s t  acceptance o f  an employment o f f e r  involv ing NRC-licensed a c t i v i t i e s  

o r  the assumption o f  dut ies i n  an ex i s t i ng  job involv ing NRC-licensed 

a c t i v i t i e s  fo l lowing the three year period o f  prohib i t ion,  Mr.  McDonald shal l  

provide not ice t o  the NRC w i th in  20 days o f  the acceptance o f  the name, 

address, and telephone number of the employer o r  the e n t i t y  where he is ,  o r  
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will be, involved in the NRC-licensed activities, and certify that he will 

comply with NRC regulatory requirements in such employment. Furthermore, 

pursuant to 10 CFR 2.202, I find that the significance of Mr. McDonald’s 

conduct described above i s  such that the public health, safety and interest 

require that this Order be inmediately effective. 

IV 

Accordingly, pursuant to sections 103, 161b, 1611, 182 and 186 of the Atomic 

Energy Act o f  1954, as amended, and the Comnission’s regulations in 

10 CFR 2.202, and 10 CFR 50.5, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, 

THAT : 

1. (a) Mr. Donald J. McDonald, Jr., is prohibited from engaging in NRC- 

1 icensed activities and from obtaining unescorted access to protected 

and vital areas of facilities licensed by the NRC for a period o f  three 

years from the date of this Order. For the purposes of this Order, 

licensed activities include the activities licensed or regulated by: (1) 

NRC; (2) an Agreement State, limited to the licensee’s conduct of 

activities within NRC jurisdiction pursuant to 10 CFR 150.20; and (3) an 

Agreement State where the licensee is involved in the distribution of 
products that are subject to NRC jurisdiction. 

(b) If Mr. McDonald is currently involved in NRC-licensed activities 

with an employer, he shall inmediately cease such activities, inform the 
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NRC of the name, address and telephone number of the employer, and 

provide a copy of this Order to the employer. 

2. Following the three year period of prohibition, at the time of his first 

acceptance of an employment offer involving NRC licensed activities as 

defined in Paragraph IV.l above, or the first assumption o f  duties in an 

existing job that involve licensed activities, Mr. McDonald shall 

provide notice to the NRC within 20 days of the acceptance or assumption 

of duties of the name, address, and telephone number of the employer or 

the entity where he is, or will be, involved in the NRC-licensed 

activities. This notice (a) shall be provided to the Director, Office 

of Enforcement, U. S. Nuclear Regulatory Commission, Washington, D.C. 

20555, and (b) shall certify Mr. McDonald’s commitment to compliance 

with regulatory requirements and provide the basis as to why the 

Commission should have confidence that Mr. McDonald will now comply with 

b 

appl icabl e NRC requirements. 

The Director, OE, may, in writing, relax or rescind any of the above 

conditions upon demonstration by Ur. McDonald of good cause. 

V 

In accordance with 10 CFR 2.202, Ur. McDonald mu ny other per 

adversely affected by this Order may, submit an answer to this Order, 

t, and on 

and may 

request a hearing on this Order, within 20 days of the date o f  this Order. 

Where good cause is shown, consideration will be given to extending the time 
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t o  request a hearing. 

t o  the Director, O f f i ce  of Enforcement, U.S. Nuclear Regulatory Comnission 

Washington, D.C. 20555, and include a statement o f  good cause f o r  the 

extension. The answer may consent t o  t h i s  Order. 

t o  t h i s  Order, the answer shal l ,  i n  w r i t i n g  and under oath o r  af f i rmat ion,  

s p e c i f i c a l l y  admit or  deny each a l legat ion o r  charge made i n  t h i s  Order and 

shal l  set  f o r t h  the matters o f  f ac t  and l a w  on which M r .  McDonald o r  other 

person adversely af fected r e l i e s  and the reasons as t o  why the Order should 

not have been issued. 

t o  the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing 

and Service Section, Washington, DC 20555. Copies also shal l  be sent t o  the 

Director,  O f f i ce  o f  Enforcement, U.S. Nuclear Regulatory Comnission, 

Washington, DC 20555, t o  the Assistant General Counsel f o r  Hearings and 

Enforcement a t  the same address, t o  the Regional Administrator, NRC 

Region 111, 801 Warrenvi l le Road, Lis le,  I L  60532-4351, and t o  M r .  McDonald 

i f  the answer o r  hearing request i s  by a person other than M r .  McDonald. I f  a 

person other than Mr .  McDonald requests a hearing, t ha t  person shal l  set f o r t h  

A request f o r  extension of  time must be made i n  w r i t i n g  

Unless the answer consents 

Any answer o r  request f o r  a hearing shal l  be submitted 

b 

with p a r t i c u l a r i t y  the manner i n  which h i s  i n te res t  i s  adversely affected by 

t h i s  Order and shal l  address the c r i t e r i a  set  f o r t h  i n  10 CFR 2.714(d). 

I f  a hearing i s  requested by M r .  McDonald o r  a person whose in te res t  i s  

adversely affected, the Conmission w i l l  issue an Order designating the time 

and place o f  any hearing. 

such hearing shal l  be whether t h i s  Order should be sustained. 

I f  a hearing i s  held, the issue t o  be considered a t  
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Pursuant t o  10 CFR 2.202(c)(2)(i), Mr .  McDonald, o r  any other person adversely 

affected by t h i s  Order, may, i n  addi t ion t o  demanding a hearing, a t  the time 

the answer i s  f i l e d  o r  sooner, move the presiding o f f i c e r  t o  set aside the 

imed ia te  effect iveness o f  the Order on the ground tha t  the Order, including 

the need f o r  immediate effectiveness, i s  not based on adequate evidence but on 

mere suspicion, unfounded al legations, o r  e r ro r .  

In the absence o f  any request f o r  hearing, o r  w r i t t en  approval o f  an extension 

o f  time i n  which t o  request a hearing, the provisions speci f ied i n  Section I V  

above shal l  be f i n a l  20 days f rom the date o f  t h i s  Order without f u r the r  order 

o r  proceedings. 

approved, the provisions speci f ied i n  Section I V  shal l  be f i n a l  when the 

extension expires i f  a hearing request has not  been received. AN ANSWER OR A 

I f  an extension o f  time f o r  requesting a hearing has been 

REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE EFFECTIVENESS OF T H I S  ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 

b p u t y  Executive Di rector  
f o r  Nuclear Reactor Regulation, 

Regional Operations, and Research 

Dated a t  Rockville, Maryland 
this$7&l;ly o f  March 1996 
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UNITED STATES 

WA8MlNGlON. O.C. 2OW+Ol 
NUCLEAR REQULATORY COMMISS~ON 

Docket No. 55-69117 
License No. SOP-11160 
I A  94-014 and EA 94-094 

nr. Stephen Mignotte 
[HOW€ ADORESS DELETED 
UNOER 10 CFR 2.1901 

Dear nr. Mignotte: 

SUWECT: 

The Nuclear Regulatory C r i s s l o n  (NRC) has received a l e t t e r  dated 
Oecember 23, 1993 from the Now York P m r  Authority, I n f o m i  us tha t  It no 
longer has a need t o  a i n t a l n  your operating l icense for tho 7 ndian Point 
Un i t  3 Nuclear P o w r  Plant. Ue also received a l e t t e r  dated January 3, 1391 
( the l e t t e r  I s  ac tua l l y  dated JInUatY 3, 1993, but due t o  the content of the  
l e t t e r ,  i t  1s apparent t h r t  the cor rec t  date I s  January 3, 1994) from the  llrr 
Yorlt P o w r  Author i ty  contalnlng i n f o r u t l o n  concern1 
associated with your c o n f i m d  pos i t i ve  t e s t  f o r  u r r g u u l a  md cocaine during 
a random drug t e s t  conducted a t  the f a c f l f t y  on Nova&er 23, 1993. The t e s t  
was conducted In  accordance with f i t n e s s - f o r d u t y  requirements. Ue plan t o  
place both o f  these l e t t e r s  i n  your 10 CFR Part 55 docket f i l e .  

In  accordance with 10 CFR 55.55(8), the detemlnat ion by your f a c i l i t y  
l icensee tha t  you no l o  er neod t o  u i n t a l n  a l icense has caused your l l cen te  

issued t o  you for your f a l l u r e  of the c h d c a l  test, your p e r f o m n c e  o f  
l icensed du t les  u h l l e  under tho Inf luence o f  I l l e g a l  d 

The purpose o f  the C m i s s i o n * s  Fitness-for-Duty requirements i s  t o  provide 
reasonable assurance tha t  nuclear power p lan t  personnel work I n  an envlronmnt 
that  i s  f ree  o f  drugs urd alcohol urd the e f fec ts  o f  the use o f  these 
substances. The use o f  i l l e g a l  drugs i s  a serlous u t t e r  that  undennlnes the 
special trwt urd confidence placed I n  you as a l icensed operator. The 
v io la t i ons  relrtlng t o  the  c h w i c a l  t e s t  failure were categorized as a 
Severity l e v e l  I11 problw In  accordance with the %enera1 Sta tewnt  of Pol icy 
and Procedure for WRC Enforcewnt Actionsg, 10 CFR Part 2, Appendix C (Policy) 
because the use of i l l e g a l  drugs by l icensed operators i s  a s ign l f i can t  
regul a tory  concern. 

The v i o l a t i o n  r e l a t i n g  t o  tho submission o f  a fa lse  ur lne  sample i s  o f  
t i g n i f i e r n t  concern t o  the tlffc because i t  indicates a wil l ingness on your par t  
t o  subvert the purpose o f  tho f a c i l i t y  l icensee's fitness-for-duty progrm bY 
del iberate v i o l a t i o n  o f  10 CFR S5.53(k) and by de l ibera te ly  provtding 

NOTICE OF VIOLATION AND ORDER PROHIBITING INVOLVMEECT I N  
10 CFR PART 55 LICENSED ACTIVITIES (EFFECTIVE IMEDIATELY) - 

the c l r c u m t a c e r  

SOP-11160 t o  expire as 7 o 0w-r 23, 1993. A Notice o f  V io la t lon  i s  being 

submission o f  inaccurate I n f o r u t i o n  i n  the fom o f  a T fa so ur ine  saaple. 
, and your 
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inaccurate and incomplete information to the licensee in vlolation of 10 CFR 
50.5(a)(l) and (2). This violation was also categorized as a Severity Level 
I11 violation in accordance with the Pollcy. 

Because your license has expired, you are not requlred to respond to the 
Notice of Violatlon at this t i w  unless YOU contest the vio1atiM;tL Should 
you contest the violations, a response 1s required within 30 days of the date 
of thls letter addressing the spocific basis for dlsputing the violation. 
Thls response should be sent to tho Regional Mainistrator, NRC Region I, 
U. S. Nuclear Regulatory Cmlsslon, 475 Allendale Road, Klng of Prussia, PA 
19406. 

The purpose of thls letter js to u k e  clear'to you the consequences of your 
vlolrtion of NRC roqulrements governing fitness-for-duty as a licensed 
operator, in accordance with 10 CFR Part 55. Although you resigned your 
position at Indian Polnt 3 on Novrrkr 23, 1993, the URC rrwins concerned 
about the circumstances surrounding your urino test. Tho teaperature o f  the 
flrst urino sample you provided was below tho limits to be expected froa a 
fresh urlno sample and that sample yielded a nogative test result. Duo to the 
teaperatura o f  the sample, hornvor, you worn required to supply another - 
suplo, which was wltnossed to ensure that it was a genulne sample, and thls 
tuple yielded a posltlvo test result. Tho tomperature o f  tho first sample 
and the differont results o f  tho two samples takon close in t l w  indicate that 
tho first sample was not gonu1180 and is evidence that you sup lied a surrogate 
atterpt to subvert tho testing prwoss I t  I vlolatlon o f  10 CFR 55.53(k), as 
well as 10 CFR SO.b(a)(l) and (a)(2), and demonstrates an Intentional 
disregard for tho important obligrtlons o f  a llonsed operator. In addition, 
the positive test result constltutos a violation o f  the condltlons of your 
llcense prohibiting any uso o f  Illegal drugs, by tho teras of 10 CFR 55.53(j). 
Therefor., an Ordor Is also bo1 

the Order. 

Failure to comply wlth tho provlslons o f  the enclosed Order u y  result in 
uivil or cririnal sanctlont. Questions concorning this Ordor should be 
addressed to J a n s  Lleborrm, Director, Offico of Enforcement, who can be 
reached a t  (301) 504-2741. 
If, after tho tlw perlod spocifled in the Order, you reapply for an operating 
licenso, you will neod to satisfy not only the requirements of 10 CFR 55.31, 
but also thou o f  10 Cm 2.201, by addressing the reasons for the violations 
and the actions you hrv8 takon to prevent recurronce In ordor to ensure your 
ab11 1 ty and will Ingnoss to carry out tho special trust and confidence placed 
i n  you as a liconsed operator and to abide by all fltnost-for-duty and other 
1 icense requirements urd condltlons. 
In accordance wlth Section 2.790 o f  the NRC's 'Rules of Practice,' Part 2, 
Title 10, Cod0 o f  Fedora1 
NRC Public Oocurnt Room ( 3 ). A copy of this letter wlth its onclosures but 

tamp10 in an a t t m t  to avoid dotrctlon for tho uso o f  illega ! drugs. This 

CFR Part 55 liconsed actlvlties 7 or a pwlod of thme years froa the date of 
issued prohibitlng your involvement in 10 

ulatlons, onforcement actions are placed in the 
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with your 8ddreSt m v e d  will be placed In the PDR. The letters froa N e w  
York Power Authorlty, dated December 23, 1993 and January 3, 1994, rill not be 
placed in the PDR. 

Sincerely, 

Oeputy hecut lve 01 rector f o r  
Nuclear- Reactor Rogul at i on, 
Regional Operatlont, and Resear& 

Encl osuret : 
1. Order Prohibiti Involvrwnt 

2. Notice o f  Vlolrtlon 
3. Dlc-r 23, 1993 letter fra NYPA 
4. January 3, 1994 letter troll WYPA 

cc r/encl: 
Resident )Imager, IP-3 

in 10 CFR P a r t  5 7 Llcenrd Activities 
(Effective Irwdlately) 
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STEPHEN HIGNQTTE 
Senlor Reactor Operator 

UNITED STATES 
NUCLEAR REGULATORY C M I S S I O N  

Docket No. 55-60117 
License No. SOP-11160 

1 
1 
1 
1 I A  94-014 

ORDER PROHIBITING INVOLVWENT 

(EFFECTIVE IMMEDIATELY) 

I 

I N  10 CFR PART 55 LICENSED ACTIVIT IES 

Stephen Mlgnotte (Hr. Mlgnotte) held Senlor -Reactor Operator License No. SOP- 

11160 (License) Issued by the Nuclear Regulatory C m l s s l o n  (NRC o r  

C o a l s t i o n )  pursuant t o  10 CFR Part 55. The l lcense authorlzed Nr. Mlgnotte 

t o  u n l p u l a t e ,  and t o  supervlre the u n l p u l a t l o n  of, the controls o f  tho 

nuclear powor reactor  a t  the New York Pouer Authority 's ( F a d l l t y  Llcensee) 

Indian Polnt 3 Nuclear Pouer P l a n t  in BUchanan, New York. On November 23, 

1993, Mr. Mlgnotte n s l g n e d  h l s  amploywnt w i th  the Nau York Power Authorlty, 

whlch caused the L icmse t o  e x p i n .  Addi t ional ly,  the F a c i l i t y  Llcensee, I n  a 

l e t t e r  dated Decerber 23, 1993, I n f o r w d  the W R C  t ha t  the New York Pouer 

Author l ty  no longer had a need t o  maintain Mr. Mlgnotte's operatlng l icense 

for the Indlan Polnt Unit 3 Nuclear P o r n r  Plant. 

I1 

The r e s p o n r i b l l i t l e r  asrocfated w i th  a Senlor Reactor Operator 1 icense issued 

pursuant to 10 CFR P8rt 55 n q u i n  tha t  lndlvldua?s be fit f o r  duty while 

per fora lng safety-related a c t i v i t i e s  a t  the f a c l l i t y .  The character o f  the 

lnd lv ldua l ,  whlch Includes the Indiv idual  's t r us twr th lness ,  I s  a 
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consideration in Issulng an operator license. &g Section 182r of the Atoaic 

Energy Act o f  1954, as amended (42 U.S.C. 0 2232a). In determinlng whether or 
not an individual seeking a license to be a reactor operator or senior reactor 
operator has the necessary character and trustworthiness, the Comlssion takes 

into account any hlstory of illegal drug use by the rppllcant. Prlor to Hay 

26, 1987, each applicant for a reactor operator or senior reactor operator 
license was requlred to cortify that the applicant had no drug or narcotlc 

habit on the Certificate of Hedlcal Examinrtlon, NRC F o m  3%. Slnce that 

tlw, the NRC has r q u l n d  an evaluation of the applicant prepared by a 

physician as part o f  a license appllcation. 10 CFR 55.23(a). This 

evaluatton is presented on a Certificate of HeciIcal Examinatton, NRC FOm-396. 

a 10 CFR 55.23. kong the factors to be considered by the certlfylng 

physlchn am factors such as use o f  illegal drugs or abuse o f  81COhOl. Sep 

Forr 3%; ANSI/= 3.4-1983, Section 5.2.2. 

In accordance with 10 CFR Part 26, the Facility Llcensee established a program 

to provlde reasonable assurance that nuclear power plant personnel are not 

under the Influence of any substance, legal or Illegal, which affects their 

ability to safely md c m t e n t l y  perform their duties, Includlng measures for 
early detection o f  parsons who are not fit to perfon llcensed activities. In 

addition, licensad operators are required by IO CFR SS.SS(j) to refrain from 
use of illegal drugs, including urljuana and cocaine. Licensed operators are 

also required by 10 CFR 55.53(k) to participate in 10 CFR Part 26 fltness-for- 

duty programs estab11 shed by the Fadl 1 ty Llcensees. 

NUREG-0940, PART I 14-1 7 1 



3 

I I1 

On November 23, 1993, Hr. Mignotte, while on duty as a Senior Reactor Operator 

at the Indian Point 3 frclllty, was requested by the FacIlIty Licensee to 

provide a urine sample to the nurse at the plant after being randomly selected 

as part of the routlne fitness for duty chemical testing program required of 

the Frclllty Llcensee by the NRC pursuant te 10 CFR 26.24. After receiving a 

sap18 froa Mr. Mignotte, the nurse checked the tmperatun of tho sample, 
noticed that it felt 'cool to the touch', urd found that the temperature was 

below speclflcatlons In 10 CFR Part 26, Appendlx A, kctlon 2.4(g)(14), for 

acceptable urine samples. As a nsult, Hr. Hlgnotte was mquested to proulde 

a witnessed urine sample to the Facllity Llcensee in accordance with tha S a m  

section of the Appondlx. Hr. Hignotto provided a tocond trrple uhlch was 

subsequently detenrlned, on llovwkr 30, 1993, to contain both wrljuanr and 

cocaine above cutoff levels spocifld by the Agpendlx. After the witnessed 

urine sample had boon collwted on Ilov-r 23, 1993, Hr. Mlgnotte was 

suspended f r w  licensed dutlot urd he subsequently rosigned that sua day. 
These facts were provided to tho llRc by the Facility Llcensee, in letters 

dated December 23, 1993 urd Jmuary 3, 1994, and won discussed in the report 
o f  an NRC inspection conducted January 12-13, 1994. 

The results o f  the s a c d ,  witnessed urine sample indlcate that Mr. Mignotte 

used Illegal dnrgt, uhlch is a violation of the conditions of his license 

Imposed by 10 CFR 55.53(3). furthemre, hls perforrurce of licensed dutles 

while under the influence o f  Illegal drugs 1s also a violation o f  the 
condltions of hlr license i-ted by 10 CFR 55.53(3). Based on the 
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temperatun of the first urlne sample provided by Mr. Mignotte and the fact 

that the first suple yielded negative results when tested for illegal 

substances while the subsequent, wi tnessed sample yielded positive results, I 

conclude that the first sample was a surrogate false sample, subltted by Mr. 

Hignotte In an attempt to conceal illegal drug use. 

10 CFR 50.5(a)(2) prohibits any -1oyee o f  a licensee from dellberately 

submitting to the NRC, a licensee, or a licensee’s contractor or 
subcontractor, infonution that the person submitting the information knows to 

be incoaplete or inaccurate in some respect material to the NRC. The urlne 

tuples collected within the context of a licensee’s chemical testlng prdgru 
pursuant to the mquiruonts o f  10 CFR Part 26 represent Information material 

to an access authorization and fitness-forduty decision. Therefore, Ur. 

Mignotte’s del iberately submitting inaccurate inforution material to the NRC 

in the form of a false srgle, It a violatlon of 10 CFR SO.S(a)(2). In 

addltion, Mr. Uignotte violated 10 CFR SO.S(r)(l) by deliberately providing to 

the facility Licensee a surrogate urine saaple that he knw to be Inaccurate 

at the tlme he tukittad It and which, but for detection, would have caused 

the Facillty Licensee to be in violation of 10 CFR 50.9(a). 

Mr. Hignottr’r frllura to cogly with the prohibition against Illegal drug use 
and his a t t m t r  to cirtuvent the chemical testing progru to avoid detectlon 
of Illegal drug use while employed by the Facllity Licensee ire violatlons of 

the conditions of Ur. Uignotte’r license imposed by 10 CFR SS.S3(j) and (k), 

and deaonstrate an intentional disregard for the iagortant obligations of a 

1 icensed operator. 
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I V  

Based on the above, Mr .  Mignotte, an employee of the New York Power Authority 

a t  the ttam o f  the lnctdent, engaged i n  de l iberate misconduct t n  v i o l a t i o n  o f  

10 CFR 50.5(a)(l) and (2) by d e l i k r a t e l y  v i o l a t i n g  10 CFR 55.53(k), i n  that  

he ru lm i t t ed  t o  the f a c i l i t y  l icensee n f o m t i o n  which he knew t o  be 

inaccurate i n  s o w  respect u t e r i a l  t o  tho llRc. Mr. Mignotte, a l icensed 

Senior Reactor Operator a t  tho t ime of tho ovont, r l s o  used i l l e g a l  substances 

and per fo twd l icensed dut ies whi le  undor the  inf luonce o f  i l l e g a l  substances 

i n  v i o l a t i o n  o f  10 CFR 55.53(3), and d e l i k r r t e l y  fa i l ed  t o  pa r t i c i pa to  I n  the 

f i t n e s s - f o r d u t y  program establ ishod by tho -fact1 i t y  liconseo i n  v i o l a t i o n  o f  

10 CFR 55.53(k). 

- 

The NRC r u s t  bo able t o  r e l y  on i t s  l lcensoes and t h e i r  wployoos, especial ly 

NRC-licensed oporators, t o  c o g l y  with NRC r q u i r a o n t s ,  including the 

r e q u i r h w n t  t o  provide i n f o r u t t o n  and u i n t r l n  records thrt are complete and 

accurate i n  a l l  material nspects .  Ib. Hignotto’s actions i n  using i l l e g a l  

drugs and a t t m p t l n g  t o  c i r c w e n t  f i t n o s t - f o r d u t y  r o q u i r m n t s  have raised 

serious doubt as t o  whether he can be r a l i e d  upon t o  comply w i t h  NRC 

requirements ropllcable to l icensed ind tv idua l t  and t o  provido complete and 

accurate i n f o m a t i o n  t o  tho WRC. 

Consequently, I l ack  tho r q u i s i t e  na tonab le  assurance tha t  Mr.  Mignotte w i l l  

conduct any 10 CFR Part 55 l icensed a c t i v i t i e s  i n  c o g l i m c e  with the 

C o d s t i o n ’ s  n q u i n w n t s  and thrt tho heal th and safety o f  the publ ic w i l l  be 
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protected with Hr. Hignotte engaged in such licensed actlvitles at this time. 

Therefore, I find that the public health, Safety, and Interest require that 
Hr. Hignotte be prohibited from involvement in 10 CFR Part 55 licensed 

rctivltles for three years from the date o f  thls Order. furthemre, pursuant 

to 10 CFR 2.202, I find that the signlficance of the ilsconduct described 
above is such that the public health, safety and Interest require that thls 

Order bo imediately effective. 

V 

Accordingly, pursuant to sections 103, 107, lblb, 161i, 1610, 182 and 186-of 

tho Atmlc Enorgy Act o f  1954, as uonded, urd thr C~irsion’s regulations in 

10 CFR 2.202, 10 CFR 50.5, urd 10 CFR 55.61, I T  IS HEREBY ORDERED, EFFECTIVE 

IrnEDIATELY, THAT: 

A. Mr. Mignotto is prohibited for three years from the date of this 

Order from engaging in licensed operator activities licensed by 
the NRC pursuant to 10 CFR Part 55. 

B. For 8 wrlod o f  threo years from the date o f  thls Order, 

cb. Mlgnottr shall provide a copy of this Order to any prospective 

wgloyw engagad in activities licensed by the NRC pursuant to 

10 CFR Part 50 prior to his acceptance of -1oywnt with such 

prospective eqloyer so that the employer will have notice of the 
prohibition against Hr. Hignotte’s involvmnt in 1 icensed 

operator activitlet licensed pursuant to 10 CFR Part 55. 
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C .  For three years from the date of  this Order, Hr. Hlgnotte shall  

provide notice to the Director, Office o f  Enforcement, U. S. 

Nuclear Regulatory Conmission, Washington, DC 20555, of the name, 

address, and telephone number o f  the employer, within 72 hours o f  

his acceptance of an employment offer, froa an employer who is 

engaged in activities licensed by the NRC pursuant to 10 CFR 

Part 50. 

The Director, Offlce of Enforcewnt may, in writing, relax or rescind any of 

the above conditions upon demonstration by Mr. Mlgnotte of good cause. 

V I  

In accordance rlth 10 CFR 2.202, Mr. Mgnotte mist, and any other person 

adversely affected by thls Order my, sukit an answer to this Order, and may 
request a hearing within 20 days of the date of this Order. The answer may 

consent to this Order. Unless the answer consents to this Order, the answer 

shall, in writing and under oath or affirmation, specifically admit or deny 

each allegation or charge made In this Order and shall set forth the matters 

of fact and law on which Mr. Nignotte or other person adversely affected. 

relies and tho reasons as to why the Order should not have been issued. Any 
answer or requost for r herrlng shall be submitted to the Secretary, U. 5.  

Nuclear Regulatory Codsslon, Am: Chief, Docketing and Service Section, 

Washington, DC 20555. Copies also shall be sent t o  the Director, Office of 

Enforcement, U. S. Nuclear Regulatory Codssion, Washington, M: 20555; to the 
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Assistant General Counsel for Hearings and Enforcement at the same address; to 

the Regional Administrator, Region I, U. S. Nuclear Regulatory Coarmission, 

475 Allendale Road, King of Prussia, PA 19406; and to Mr. Mignotte, if the 

answer or hearing request is by a person other than ?ir. Mignotte. If a person 

other than Mr. Mignotte requests a hearing, that person shall set forth with 
particularity the unner In which his interest 4s adversely affected by this 
Order and shall address the criteria set forth In 10 CFR 2.714(d). 

If a hearing i s  requested by Ilr. Mlgnotte or a person whose interest i s  

adversely affected, the Crlssion rill Issue an Order designating the t i n  

and place of any herring. If 1 herring 1s held, the issue to be consldered a t  

such herring shall k whether this Order should k sustained. 

Pursuant to 10 CFR 2.202(~)(2)(1), Hr. Hignotto or any person adversely 

affected by this Order, may, in addition to drrrnding r hearing, at the time 
that answer i s  flled or sooner, IOW the presldlng officer to set aside the 

itanediate effectlvenats of the Order on the ground that the Order, including 

the need for i d i r t o  effwtlveness, i s  not based on adequate evidence but on 

mere suspicion, unfounded rllegrtions, or error. 

In the absence of my rquast for a herring, the provisions specified in 
Section IV &ova $ha11 k flnrl 20 days from the date of this Order without 
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fur thr r  order or erwHdlngS. AN ANSUER OR A REQUEST FOR A HEARING SHALL 

STAY THE IWEDIATE EFFECTIVENESS OF THIS ORDER. 

FOR THE NUCLEAR REGULATORY COmISSIoN 

n 

puty Executive Director for 

Regional Operations and Research 
Reactor Regulation, 

Dated a t  Rockville, Narylmnd 
thfsaac).day of June 1994 
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5 tephen nignot t e  
Senior Reactor Operator 

WOTICE OF VIOUTI(m 

Docket No. 55-60117 
License No. SOP-11160 
EA 94-094 

In letters from the New York Power Authority dated December 23, 1993 and 
January 3, 1994, and during an inspection conducted by the NRC on January 12- 
13, 1994, violations of NRC requirements were identified. In accordance with 
the 'General Statement of Pollcy and Procedure for NRC Enforcement Actions,' 
10 CFR Part 2, Appendix C, the violations are llstd below: 

A. 10 CFR 55.53(j) prohibits tho use of Illegal drugs, Includlng marijuana 
and cocaine, and prohibits the operator from performing activitles 
authorized by a license Issued under 10 CFR Part 55 whlle under the 
influence of urljuanr or cocaine. 'Under tho influence. I s  deflned I n  
10 CFR 5S.S3(j) to r a n  thrt the operator 'axceoded, as evldrnced by a 
conflrwd porltlve test, the louer of the cutoff levels for drugs or 
alcohol contalned in 10 CFR Part 26, Appendix A, o f  thls chrpter, or as 
established by the faclllty llcensee.. 

10 CFR 55.53(k) requires each licensee at power reactors to participate 
I n  tho drug and alcohol testlng program estrbllshed pursuant to 10 CFR 
Part  26. 

1. Contrary to tho abovo, the llcenreo vlolatad 10 CFR 55.53(3) as 
evidenced by the follwlng examples: 

a. the llcenscn u r d  marijuana and cocaino, as evldencd by a 
conflrwd posltlvo test for those drugs from a urlne tuple 
suklttod on W o v w k r  23, 1993; and 
the licenrcn performad llcensod duttes on November 23, 1993 
lmdlately before tho suklssion o f  the urine sup18 which 
lndlcated that the licensee uas under tho Influence of 
rrrljurna and cocaine uhlle porforning those dutler. (01013) 

Contrary to the above, the llcensee vlolated 10 CFR SS.SS(k) in 
that when he urs selrcted for a rand- test on November 23, 1993, 
ha submittad 8 surrogate urine saplo for trstlng. The low 
t m r a t u n  o f  thls flrst sap18 and the fact that It tested 
nagatlve uhllr an observed sample submitted soon afterward tested 
positive for drugs I s  evidence that the first sample was a 
surrogate. (01023) 

fhlr I s  8 Severlty Level I11 problem (Supplerent I ) .  

10 CFR 50.9(r) roqulns that Information required by llcense conditlons 
to be mintrlned by the licensee shall be c-leto and accurate In all 
uterlal respects. 

b. 

2. 

6. 
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10 CFR SO.S(a)(l) prohlblts an employee of a llcensee froa engaging in 
deliberate eitconduct that, but for detectlon, would have caused the 
Ifconsee to be I n  violrtlon of any rule, regulatlon, o r  order, or any 
tern, condition, or limitation of any license. 
10 CFR 50.5(a)(2) prohlblts any employee of a licensee froa sukitting 
to a licensee Information that the employee subaittlng the infomatton 
knows to k Inaccurate In some respect aaterial to the NRC. 
Contrary to the above, In violation of 10 CFR 50.5(a)(l), Stephen 
Mignotte deliberately provided a surrogate urine ruple to New York 
Power Authorlty, a Cqmission license), as described in Violation A, 
above, which, if Nau Yorlt Powr Authority had not detected that the 
s-10 was 8 sur 
vlolatlon of 10 CF "R 50.9(a). In rddltion, Mr. Ulgnotte's action 
vlotated 10 CFR SO.SlrIl2) because the Infonution to k derived fm 

ate s w l e ,  would have caused the Iicensee to be in 

that urine sample was Gterlal to the NRC in that It rrr rqulrvd by 10 
CFR Part 26. (02013) 

Thlr is a kvrrity Level !!I violation (Supplemnt M I ) .  

Because your llcensr has expired, you are not rqulred to respond to tkit 
est the Notice O f  Vlolatl~ at this t i n  Should you 

contort the Notice o f  Violation, w k q u i r e d  %@!! days o f  the 
date of this Notice addressing the specific b r i t  for disputing the vlolatlon. 
This response should k rent to tha Regional Administrator, NRC Region I, 475 
Allendrle Road, King  o f  Prussia, PA 19406-1415. 
Dated in Rockville, Mrylurd 
thIsaf%ay o f  June 1994 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON. D C 2055+3301 

IA 94-008 

Mr. Sean G. Miller 
[Home Address Deleted 
Under 10 CFR 2.7901 

Dear Mr. Miller: 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED 
ACTIVITIES (EFFECTIVE IMMEDIATELY) 
(NRC Inspection Report No. 54-237/92033; 50-249/92033; 
NRC Investigation Report No. 3-92-055R) 

The enclosed Order is being issued as a consequence of events 
which occurred during operation of the Dresden Nuclear Station 
Unit 2 on September 18, 1992, and in violation of the Dresden- 
Technical Specifications and Nuclear Regulatory Commission (NRC 
or Commission) regulations. The NRC conducted an inspection and 
an investigation of the event. The investigation by the NRC's 
Office of Investigations (01) concluded that on September 18, 
1992, you deliberately violated or caused violations of NRC 
requirements and the Dresden Technical Specifications. A copy of 
the synopsis of the 01 report was forwarded to you by letter 
dated November 4, 1993. You were invited to participate in an 
enforcement conference scheduled on this matter for November 17, 
1993, but you declined. 

On September 18, 1992, a rod mispositioning incident occurred 
when a Nuclear Station Operator (NSO), a licensed operator, moved 
a control rod out of s8quanco during your shift as the Qualified 
Nuclear Engineer (QNE). You noticed the error, and the NSO 
continued to move control rods in violation of station 
procedures, at your direction and without the knowledge or 
authorization of the Station Control Room Engineer (SCRE), after 
which you informed the SCRE of the mispositioned rod. 
Subsequently, you, the SCRE, the NSO and the two nuclear 
engineers in training who were present during the incident agreed 
not to tell anyone olse about the mispositioned rod incident. As 
a result, neither the mispositioned rod nor the subsequent 
deviation from the plannod control rod pattern were documented in 
the control room log, you falsified a Dresden Form 14-14C, and 
CECo management was not informed of the incident. 

Your actions in connection with a deliberate attempt to conceal 
the September 18, 1992 event caused CECo to be in violation of 10 
CFR 50.9, nCompleteness and Accuracy of Informationn, and the 
Dresden license conditions, including technical specifications, 
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and constituted a violation of 10 CFR 50.S(a), "Deliberate 
Misconducta. In addition, by directing the NSO to continue to 
move control rods, you violated 10 CFR 55 .3 .  

NRC does not have the requisite reasonable assurance that 
licensed activities will be properly conducted in accordance with 
regulatory requirements, including the requirement to provide 
information that is complete and accu3ate in all material 
respects, with you involved in licensed activities. 
Consequently, after consultation with the Commission, I have been 
authorized to issue the enclosed Order Prohibiting Involvement in 
NRC-Licensed Activities (Effective Immediately). Failure to 
comply w i t h  the provikions of this Order may result in civil or 
criminal sanctions. 

Questions concerning the Order Prohibiting Involvement in mc- 
Licensed Activities (Effective Immediately) may be addressed to 
James Lieborman, Director, Office of Enforcement. Mr. tiebarman 
can be reached at telephone number (301) 504-2741. 

In accordance with 10 CFR 2.790 of the NRC's NRuler of Practice,te 
a copy of this letter and the enclosure with your home addre88 
removed will bo placed in the NBc's Public Document Room. 

puty Executive Director for 

Rogional Oporations and Ra8earch 
uclear Reactor Regulation, cp: 

Enclosure: Order Prohibiting Involvement 
in NRC-Licensed Activities (Effective Imnediatoly) 

cc w/ enc lomua : 
W .  J. WalUco, Vica President and Chief Nuclear Officer 
L. 0 .  Del-*, Vi- Pro8ident, Nuclear OVer8ight 

M. Lyster, 8it. V i m  Pre8idont 
G. Spedl, St8tion m g W  
J. Shields, Rqulatory Assurance Manager 
D. Parrar, Nuclear Regulatory Services Hanagor 
Richard Hubbard 
J. w. McCaffrey, Chief Public Utilities Division 
R o b a r t  N8wmann, Office of Public Counsel 

and Ragalatory Servicos 

State of Illinois Centor 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 
Sean G. Miller 
Coal City, Illinois 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMnEDIATELY) 

I 

IA 94-008 

Mr. Sean G. Miller was formerly employed by the Commonwealth 

Edison Company (CECo) from June 18, 1990, until he resigned his 

employment on December 2, 1992. He most recontly held tho 

position of Qualified Nuclear Engineer (QNE) with 

responsibilities involving compliance with NRC requirements -for 

the operation of a nuclear power plant. 

Licenses DPR-19 and DPR-25 issuod by the Nuclear Regulatory 

CECo hold8 Facility 

Commission (NRC or Commission) pursuant to 10 CFR Part 50. The 

licenses authorizo CECo to operate the Dresden Nuclear Station 

Units 2 and 3 located near Morris, Illinois. The licenses were 

issued by the NRC on Docembar 22, 1969, and March 2, 1971, 

respectively. 

I1 

On Neve 24, 1992, CECo notified the NRC that CECo senior 

manager8 had ju8t kcor. awaro of an incident that had occurred 

on Septombor 18, 1992, whon Unit 2 was oporating at 758 power. A 

Nuclear Station Oporator ( N S O ) ,  a licensod roactor opmrator, had 

incorroctly moved control rod H-1 while repositioning control 

rods to change localized power levels within the roactor core, 
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and the event was concealed from CECo management. 

NRC initiated an investigation of the incident. 
Both CECO and 

On September 18, 1992, the NSO, a licensed operator, erroneously 

moved control rod H-1 from Position 48 (fully withdrawn) to 

Position 36. The NSO and two individuals in training to become 

nuclear engineers were in the control room when Mr. Miller, the 

QNE on'duty and an unlicensed individual, recognized the NSO's 

error. Mr. Miller informed the NSO of the error, the NSO 

continued to move control rods at Mr. Miller's direction, without 

the knowledge or approval of the Station Control Room Engineer 

(SCRE), and then Bfr. Miller informed the SCRE of the event. 

Later the SCRE spoke with Kr. Miller, the NSO and the two nuclear 

engineers in training and they all agreed that they would not 

discuss the incident with anyone else. As a result, neither the 

mispositioned rod nor the subsequent deviation from the planned 

control rod pattern were documented in the control room log, 

Mr. Miller fa1sifi.d a Form 14-14C plant record, and CECO 

management was not informed of the incident. 

Dresden Technical Spcification 6.2.A.l stated that applicable 

procedur.8 roc0mmnd.d in Appendix A of Regulatory Guide 1.33, 

Revision 2 dated February 1978, shall be established, 

implemented, and maintained. Regulatory Guide 1.33, Appendix 

A.l.c, included administrative procedures, general plant 



- 3 -  

operating procedures, and procedures for startup, operation, and 

shutdown of safety related systems. 

Dresden Operating Abnormal Procedure (DOA) 300-12, "Mispositioned 

Control Rod", Revision 2,  November 1991, Section C.2, required, 

in part, that if a control rod is moved more than one even notch 

from its in-sequence position, then all control rod movement must 

be discontinued. Section D.2.a.(l) required, in part, that if a 

single control rod is inserted more than one even notch from its 

in-sequence position and reactor power is greater than 208, and 

if the mispositioning occurred within the last 10 minutes, then 

the mispositioned control rod must be continuously inserted to 

Position 00. 

representative will conduct an evaluation into the cause of the 

mispositioning and imploment immediate corrective actions prior 

to tha resumption of routino control rod movamonto. 

Section D.6 required that an upper mangement 

These proceduras wero not followed. Specifically, the NSO failed 

to insert the mispo8ition.d control rod to Position 00, and 

c0ntinu.d to -0 control rods sololy at tho direction of 

Mr. M i l l u  and w i t h o u t  tho porformance of an avaluation and 

corractivo action8 by an uppot management representative. 

Dresden AdPini8tratiVe Procoduro (DAP) 14-14, "Control R o d  

S q ~ e n c e s , ~  Revision 0, d a t a  November 1991, soction P.l.e, 

required that Form 14-14C, "Special Instructionsm, must provide 
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instruction8 which should be Clearly stated and strictly adhered 

to and required that the instructions be approved by the QNE (in 

this case, Mr. Miller) and an operations shift supervisor. 

However, on September 18, 1992, following the mispositioning of 

control rod H-1, control rod arrays 8D2 and 5 were moved at 

Mr. Miller's direction and without the completion of a Special 

Instruction Form 14-14C clearly stating the sequence, and without 

prior 'approval of Mr. Miller's instructions by an operations 

shift supervisor. By directing the continued movement of control 

rods without the approval of a licensed operator, Mr. Miller, who 

is not a licensed operator, violated 10 CFR 55.3. Furthermore, 

after these rods had k e n  moved, Mr. Miller knowingly completed a 

Form 14-14C to indicate a different sequence of control rod 

movement8 than that which actually occurred. 

inaccurate Form 14-14C was to conceal the mispositioning of 

control rod H-1 and tho 8ubs.quent movement of control rods in 

violation of plant procedures. 

The effect of this 

Based on tha NRC Offico of Investigations (01) investigation of 

this mattor (Of R.pOrt No. 3-92-055R), I conclude that Mr. 

Miller, 810- w i t h  cortain other CECo employees, deliberately 

attempted to coneaal tho nispo8itioned control rod event by 

failing to do-nt tha incident as required by plant procedures. 

By falsifying tho Form 14-14C, Mr. Miller d8likratOly put CECo 
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in violation of Dresden Technical Specification 6.2.A.1, 1 4 -  

14, Section F.l.e., and 10 CFR 50.9, "Completeness and Accuracy 

of Information1'. 

XI1 

Based on the above, Mr. Miller, an employee of CECo at the time 

of the event, engaged in deliberate misconduct which caused CECo 

to be in violation of its license conditions and 10 CFR 50.9, and 

which constitutes a violation of 10 CF'R 50.5 and 10 CFR 55.3. 

The NRC must be able to rely on its licensees and their employees 

to comply with NRC requirements, including the requirement to 

maintain records that are complete and accurate in all material 

respects. Mr. Miller's action in causing CECo to violate its 

license condition8 and 10 CFR 50.9 have raised serious doubt as 

to whether he can be relied upon to comply with NRC requirements, 

including the requirements to maintain complete and accurate 

records. Hr. Hill.r88 deliberate misconduct that caused CECo to 

violate Corrission requirements cannot and will not be tolerated. 

Consequently, I lack the requisite reasonable assurance that 

licensed activities can bo conducted in compliance with the 

Comnission's requirements and that the health and safety of the 

public will be protected, if Mr. Miller were permitted at this 

time to be engaged in the performance of NRC-licensed and 
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regulated activities. 

interest require that Hr. Miller be prohibited from being 

involved in any NRC-licensed activities for three years from the 

date of this Order. In addition, for the same period, Mr. Miller 

is requited to give notice of this Order to any prospective 

employer engaged in NRC-licensed activities as described in 

Section IV, Paragraph B, below, from whom he seeks employment in 

non-licensed activities to ensure that such employer is aware of 

Mr. Miller's previous history. For five years from the date of 

this Order, Mr. Miller is also required to notify the NRC of h i s  

employment by any person engaged in NRC-licensed activities, as 

dascrihd in Saction IV, Paragraph B, below, so that appropriate 

inspections can ba performed. Furthermore, pursuant to 10 CFR 

2.202, I find that the significance of the conduct described 

above i 8  such that the public health, safety and interest require 

that this Order k immediately effective. 

Therefore, the public health, safety and 

I V  

Accordingly, pur8uant to sections 103, 16lb, ldli, 1610, 182 and 

186 o f  tho A t o r i c  Bnorgy A c t  of 1954, as amended, and the 

Commis8ion'8 regulation8 in 10 CFR 2.202 and 10 CFR 50.5, IT IS 

HEREBY ORDERED, EFFECTIVE IEIEIEDIATELY, THAT: 



A. Hr. Miller is prohibited for three years from the date 

of this Order from engaging in activities licensed by 

the NRC. 

B. Should Mr. Miller seek employment in non-licensed 

activities w i t h  any person engaged in NRC-licensed 

activities for three years from the date of this Order, 

Mr. Miller shall provide a copy of this Order to such 

person at the time Mr. Miller is soliciting or 

negotiating employment so that the person is award of 

the Order prior to making an employment decision. 

the purposes of this Order, 1icens.d activities include 

the activities of: (1) an NRC license.; (2) an 

Agreement State licensee conducting NRC-licansed 

activities pursuant to 10 CFR 150.20; and ( 3 )  an 

Agreement State licensee involved in the distribution 

of products that are subject to NRC jurisdiction. 

For 

C. For thr- yoars from the date of this Order, Mr. Miller 

mh.11 provido notice to the Director, Office of 

Enforcuont, u. S. Nuclear Regulatory Commission, 

Wa.hington, DC 20555, of the nam8, addre.., and 

telephone numbor o f  the employor, within 72 hours of 

h i s  acceptanco of an employment offer involving non- 

licen8.d activities for an employer engagod in WRC- 

licensed activities described in Paragraph IV.B, above. 
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D. After the three ycar prohibition has expired as 

described in Paragraphs 1V.A and B above, Mr. Miller 

shall provide notice to the Director, Office of 

Enfcrcement, for acceptance of any employment in mc- 
licensed activity for an additional two year period. 

The Director, Office of Enforcement may, in writing, relax or 

rescind any of the above conditions upon demonstration by Mr. 

Miller of good cause. 

In accordance with 10 CPR 2.202, Mr. Miller must, and any other 

person adversely affected by this Order may, submit an answer to 

this Order, and may request a hearing within 30 days of the date 

of this Order. 

answer consents to this Ordor, the ansOser shall, in writing and 

under oath or affirmation, specifically admit or deny each 

allegation or chargo mado in this Order and shall set forth the 
matter8 of f8ct and law on which Mr. Miller or othor person 

adversely 8ff.ct.6 relie8 and the rea8on8 a8 to why the Order 

should not h a w  W n  ismud. 

shall bo submittd to the Secretary, U. S. Nucloar Rqulatory 

Commis8ion, ATTN: Chief, Docketing and Servico Section, 

Wa8hington, DC 20555. Copie8 also shall bo Sent to tho 

Director, Office of Enforcement, U. S. Nuclear Rogulatory 

Tho answer may consent to thi8 Order. Unless the 

Any answer or request for a hearing 
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commiadon, Washington, DC 20555; to the Assistant General 

Counsel for Hearings and Enforcement at the same address; to the 

Regional Administrator, Region 111, U. S. Nuclear Regulatory 

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and 

to Mr. Miller, if the answer or hearing request is by a person 

other than Mr. Miller. If a person other than Mr. Miller 

requests a hearing, that person shall set forth with 

particularity the manner in which his intere8t i8 adverrely 

affected by this Order and shall address the criteria set forth 

in 10 cFR 2.714(6). 

If a hearing is reque8ted by Mr. Miller or a person Who.. 

intere8t is adversely affected, the CO1~mi86iOn will h8ue an 

Order designating the time and place of any hearing. If a 

hearing is held, the fs8ua to be con8ider.d at such hearing shall 

be whether thi8 Order should ba sustained. 

Pursuant to 10 CPR 2.202(c)(2)(i), Mr. Miller, or any person 

adversely affact.4 by thi8 Order, may in addition to demanding a 

hearing, at tho tirr that answer is filed or sooner, move the 

presiding officer to 8.t a8id8 the immediate OffeCtiVen888 Of the 

Order on the ground that the Order, including the need for 

immediate effectivene88, i8 not based on adequate evidence but on 

mere suspicion, unfounded allegations, or error. 
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In the abrence of any request for a hearing, the provisions 

specified in Section IV above shall be final 20 days from the 
date of this Order without further order or proceedings. 

ANSWER OR A REQUEST FOR A HEARING SHALL NOT STAY THE IMMEDIATE 

AN 

EFFECTIVENESS OF THIS ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 

L L 8 V ?  QS L. Milhoan 
eputy Executive Director 
for Nuclear Reactor Regulation, 
Regional Operations and Research 

Dated a Rockville, Maryland 
t h i s d l b a y  of April 1994 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHlNQTON. 0.C. -1 

IWC i! 6 iSE1 

I A  94-018 

Richard E. Odegard 
(HOME ADDRESS DELETED 
UNDER 10 CFR 2.790) 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

The enclosed Order is being issued because o f  your violations of IO CFR 30.10 
of the Commission’s regulations as described in the Order. 

Based on an investigation conducted by the Nuclear Regulatory Commission’s 
Office of Investigation, the NRC Staff has determined that you deliberately 
conspired with other AMSPEC officials to deceive the Commission and provided 
false testimony, under oath, to NRC officials. In addition, you deliberately 
failed to train and certify employees in radiation safety as required by the 
AMSPEC license conditions. 
enc 1 osed . A copy of the synopsis of the investigation is 

Failure to comply with the provisions of this Order may result in further 
civil or criminal sanctions. 

Questions concerning this Order should be addressed to Mr. James Lieberman, 
Director, Office of Enforcement, who can be reached at (301) 504-2741. 

In accordance w 
this letter and 
Room. 

th 10 CFR 2.790 of the NRC’s “Rules of Practice,” a copy o f  
the enclosures will .be placed in the NRC’s Public Oocument 

Sincerely , 

W J a m e s  Lieberman, Oirector 
Office of Enforcement 

Enclosures: 
1. Order 
2. 01 Synopsis 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter of ) I A  94-018 

Richard E. Odegard 1 
) 
1 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-L ICENSED ACTIVITIES 
(EFFECTIVE IMMEDiATELY) 

I 

Richard E. Odegard has been employed as a radiographer in the field of 

industrial radiography since approximately 1978. On approximately June 20, 

1989, Mr. Odegard was hired by the American Inspection Company, Inc. (AHSPEC). 

AMSPEC held Materials License No. 12-24801-01 issued by the Nuclear Regulatory 

Comnission (NRC or Comnission) pursuant to 10 CFR Parts 30 and 34. 

1 icense authorized the conduct o f  industrial radiography activities in 

accordance with specified conditions. On April 30, 1992, the license was 

This 
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suspended as a result of significant safety violations and related safety 

concerns. Mr. Odegard was a Vice-president of AMSPEC at the time of license 

suspension. 

I1 

Between August 22, 1991 and November 12, 1992, the NRC Office of 

Investigations conductod an investigation of 1 icensed activities at MSPEC. 
During the course of this Investigation, the AMSPEC license was suspended when 

a significant n d r  of safety violations were identified. In addition, the 

investigation revealed that Nr. Odegard, in his capacity as a Vlce-President 

and Area Manager for AHSPEC, conspired with other MSPEC officials to decefve 



2 

the Comnission regarding training o f  employees and, in addition, deliberately 

provided false sworn testimony to NRC officials. 

AMSPEC submitted a Radiation Safety Manual as a part of its license 

application dated September 20, 1986. 

employee training to satisfy the requirements of Appendix A of 10 CFR Part 34. 

A part of this manual refers to 

This manual was incorporated as a part of License Condition 17 of the AMSPEC 

license. 10 CFR 30.9(a) requires, in part. that information provided to the 

Commission by a licensee, and information required by the Comnission's 

regulations to be maintained by the licensee, shall be complete and accurate 

in all material respects. 

licensee or any employee of a licensee may not: 

misconduct that causes a licensee to be in violation o f  any rule, regulation, 

10 CFR 30.10(a) requires, in part, that any 

(1) engage in deliberate 

or limitation of any license, issued by the Conmission, or (2) deliberately 

submit to the NRC information that the person submitting the information knows 

to be incomplete or inaccurate in some respect material to the NRC. 

Between late 1989 and Harch 1, 1992, Mr. Odegard deliberately created false 

documents concerning the trainfng of AHSPEC employees (documents that were 

required by the Cmittion's regulations to be maintained by AHSPEC), causing 

a violation o f  10 CFR 30.9 by AHSPEC. During 1990 and 1991, Hr. Odegard 

del iberately provided unauthorized and improper aid to AHSPEC employees taking 

radiation safety examinations, a violation of License Condition 17. Between 

late 1989 and the end of 1991, Mr. Odegard deliberately falsified records of 

quarterly personnel radiation safety audits, causing violatlont o f  10 CFR 30.9 

and 34.11(d). On April 13, 1993, Hr. Odegard dellberataly provided false 
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testimony under oath during the NRC investigation, a violat.ion 3 f  

10 CFR 30.10. 

On January 

del i berate 

these requ 

29, 1993, Mr. Odegard pled guilty to one felony count involving 

violations o f  the Atomic Energy Act based on his violations of 

rements. 

Based on the above, Mr. Odegard engaged in deliberate misconduct which caused 

AMSPEC to be in violation of the training requirements of License Condition 17 

and NRC regulations, including 10 CFR 30.9 and 34.11(d). 

to rely on licensees and their employees to comply with NRC requirements, 

including the requirements to train and certify employees in radiation safety 

and procedures and the requirement to provide information that is complete and 

accurate in all material respects. Nr. Odegard’s actions in deliberately 

causing AHSPEC to be in violation of NRC requirements regarding training and 

completeness and accuracy o f  information and his del iberate misrepresentations 

to NRC officials in violation o f  10 CFR 3 0 ~ 1 0  have raised serious doubt as to 

whether he can be relied an to conply with NRC requirements, specifically the 

requirement to pmvido coapiete and accurate information to the NRC. 

Mr. Odegard’s d o l l k r r t o  misconduct, including his false statement to 

Comnission officials, cannot and will not be tolerated. 

The NRC must be able 

Consequently, I lack the requisite reasonable assurance that 1 icansd 
activities can be conducted in compliance with the Conmission’s requlrcllents 

and that the health and safety of the public will be protected if Hr. Odegard 
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area where the NRC maintain 

safety and interest require 

4 

to supervise or perform licensed activities in any  

jurisdiction. Therefore, the pub1 ic hea 

that Mr. Odegard be prohibited from engag 

NRC 1 icensed activities (including supervising, training or auditing) 

either an NRC 1 icensee or an Agreement State licensee performing lice 

th 9 

ng in 

for 

sed 

activities in areas of NRC jurisdiction in accordance with 10 CFR 150.20 for a 

period of five years from the date of this Order. 

of five years commencing after completion o f  the five-year period of 

prohibition, Mr. Odegard is required to notify the NRC of his  employment by 

In addition, for a period 

any person or entity engaged in NRC-licensed activities, to ensure that the 

NRC can monitor the status of Mr. Odegard’s compliance with the Commission’s 

requirements and his understanding of his commitment to compliance. 

Furthermore, pursuant to 10 CFR 2.202, I find that the significance o f  the 

conduct described above i s  such that the public health, safety and interest 

require that this order be effective imnediately. 

I V  

Accordingly, pursuant to sections 81, I61b, 161i, 182 and 186 o f  the Atomic 

Energy Act of 1954, as mended, and the Commission’s regulations in 

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE 

IMMEDIATELY, THAT: 

1 .  Richard E. Odegard f s  prohibited for five years from the date o f  this 

Order from engaging in NRC-licensed activities. 

are those activities which are conducted pursuant to a specific or  

general license issued by the NRC, including, but not limited to, those 

NRC-licensed activities 
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a c t i v i t i e s  o f  Agreement State 1 icensees conducted pursuant t o  the 

author i ty  granted by 10 C F R  150.20. During t h i s  time period, 

Mr. Odegard must also provide a copy of  t h i s  Order t o  prospective 

employers who engage i n  NRC-licensed a c t i v i t i e s ,  a t  the t i m e  he accepts 

emp 1 oymen t . 

2.  For a period of f i v e  years a f t e r  the f ive-year per iod o f  p roh ib i t i on  has 

expired, Richard E. (idegard shal l ,  w i t h i n  20 days o f  h i s  acceptance o f  

an employment o f f e r  involv ing NRC-1 icensed a c t i v i t i e s  o r  h i s  becoming 

involved i n  NRC-1 icensed a c t i v i t i e s ,  as defined i n  Paragraph IV.1 above, 

provide not ice t o  the Director,  O f f i ce  o f  Enforcement, U. S. Nuclear 

Regulatory Conmission, Washington, D.C. 20555, o f  the name, address, 

and telephone number o f  the employer o r  the e n t i t y  where he i s ,  o r  w i l l  

be, involved i n  the NRC-llcensed a c t i v i t i e s .  I n  the f i r s t  n o t i f i c a t i o n  

M r .  Odegard shal l  include a statement o f  h i s  commitment t o  compliance 

w i t h  regulatory requirements and the basis why the Conmission should 

have confidence tha t  he w i l l  now comply w i th  appl icable NRC 

requirements. 

The Di rector ,  Off lcr  o f  Enforcement, may i n  wr i t ing,  re lax  o r  rescind any o f  

t he  above condl t lonr  upon demonstration by M r .  Odegard o f  good cause. 

V 

I n  accordance w i t h  10 CFR 2.202, Richard E. Odegard must, and any other person 

adversely affected by t h i s  Order may, submit an answer t o  t h i s  Order, and may 

request a hearing on t h i s  Order, within 20 days o f  the date o f  t h i s  Order. 
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The answer may consent t o  t h i s  Order. Unless the answer Consents t o  t h i s  

Order, t h e  answer shal l ,  i n  w r i t i n g  and under oath o r  af f i rmat ion,  

s p e c i f i c a l l y  admit o r  deny each a l legat ion  o r  charge nade i n  t h i s  Crder and 

shal l  s e t  f o r t h  t h e  m a t t e r s  o f  fact  and l a w  on which Richard E. Odegard o r  any 

other person adversely af fected r e l i e s  and the reasons as t o  why the Order 

should not have been issued. Any answer o r  request f o r  a hearing shal l  be 

submitted t o  the Secretary, U. S. Nuclear Regulatory Comnission, ATTN: Chief, 

Docketing and Service Section, Uashington, D.C. 20555. Copies also shal l  be 

sent t o  the Director,  O f f i ce  o f  Enforcement, U. S .  Nuclear Regulatory 

Commission, Washington, D.C. 20555, t o  the Assistant General Counsel for  

Hearings and Enforcement a t  the same address, t o  the Regional Administrato-r, 

NRC Region 11, 101 Mariet ta Street, N. U., Suite 2900, Atlanta, Georgia 

30323, and t o  Richard E. Odegard i f  the answer o r  hearing request i s  by a 

person other than Richard E. Odegard. 

Odegard requests a hearing, t h a t  person shal l  set f o r t h  w i th  p a r t i c u l a r i t y  the 

manner i n  which h i s  o r  her i n te res t  i s  adversely affected by t h i s  Order and 

shal l  address the c r i t e r i a  set f o r t h  i n  10 CFR 2.714(d). 

If a person other than Richard E. 

I f  a hearing i s  requested by Richard E. Odegard o r  another person whose 

i n t e r e s t  i s  adversely affected, the Colaaission w i l l  issue an Order designating 

the t ime a d  place o f  any hearing. 

considered a t  such hearing shal l  be whether t h i s  Order should be sustained. 

I f  a hearing i s  held, the issue t o  be 

Pursuant t o  10 CFR 2.202(~)(2)(1), Richard E. Odegard o r  any other person 

adversely a f fec ted  by t h i s  Order, my, I n  addi t ion t o  demanding a hearing, a t  

the time the answer i s  f i led o r  sooner, move the presiding o f f i c e r  t o  set 

aside the i d i r t e  effect iveness o f  the Order on the ground tha t  the Order, 
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including the need f o r  imedfa te  effectiveness, i s  not based on adequate 

evjdence but on mere suspicion, unfounded allegations, o r  error.  

I n  the absence o f  any request for hearing, the provisions specified i n  

Section I V  above shall be f inal  20 days from the date o f  t h i s  Order without 

further order o r  processing. AN ANSUER OR A REQUEST FOR HEARING SHALL NOT 

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 

"James Lieberman, Director 
Of f ice o f  Enforcement 

Dated t Rockville, Maryland 
this& kl y o f  August 1994 
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SYNOPSIS 

on August 22, 1991, the Regional Administrator, W.S. ~uclear 
Commission ( N R C ) ,  Region 11, requested an 

,,,,~tlgation to determine whether Off icials, managers, and/ or 
employees of The American Inspection Company, Inc. (AMSPEC), the 
licenseer had intentionally violated regulatory and license 
c o n d l t l o n  requirements set forth in 10 CFR Parts 20, 30, and 34 
and the  NRC license of January 15, 1987, respectively. According 
to reported allegations, licensee management officials had 
permitted unqualified technicians to perform radiography 
operations at the Hers Oil Virgin Islands Company (HOVIC) 
facility, St. Croix, U.S. Virgin Islands, which had contracted 
with AMSPEC for nond8structiv8 exaqlination services. 
Additionally, licensee officials allegedly: (I) discriminated 
(involuntary termination) against t8ChniCianS for reporting 
radiation health and safety concerns, (2) falsified radiation 
safety training docum8nt8, (3) provid8d fals8 and misleading 
information to the NRC, and ( 4 )  used SOUIC~ material in a manner 
not authorized by th8 license (irradiation of mice). . 

The Office of InVeStigatiOnS (01) reviewed the circumstances- of 
the alleged regulatory and license condition violations during 
which other 1mprOprietieS by th8 liC8nS88 W 8 r 8  id8ntifi.d. The 
investigation by 01 did not subatantiate that licensee management 
officials had terminat8d radiography t8chnicians for reporting 
radiation health and saf8ty concerns. It wa8 concluded, however, 
that these licens88 officials at th8 HOVIC facility app8ar.d 
insensitive to mployeo concerns of all topics, including 
radiation Safety, and th8y v8r8 p8rC8iVed by technicians as 
acting with appar8nt disregard concerning this issue. The 
investigation furthor det8rmin8d that 1icens.a officials 
deliberately provid8d fa188 and misl8ading radiation safety- 
related information to NRC r8prmentativ.s which was pertinent to 
the regulatory proc8ss. Th8 inv8stigation substantiated that the 
licensee, through actions of some radiation protection officers 
( R P O S ) ,  dalib8ratoly falsified radiation 8af8ty training records, 
inserted fals8 r8cords in t8chnician f i h s  to giv8 th8 impression 
required training was accomplished, and they also conrpir8d to 
conceal th8.0 training d8ficiencier and impropriaties from th8 
NRC. Th8 inv8stigation SUTfaC8d and substantiated the allegation 

Personn8l r8diation safety audits and accompanying rmports and 
they also eraatad audit rmports to make completa the radiation 
safety files of soma tochnicians. 

The inv8atigation 81.0 di8clo8.d and confirmd num8rou8 instances 
of radiograph8rs' aaaiatants prfornrfnq radi-ogg-aphy without 

utilization logs to gitn tho appoatanco that roquired supervision 
vas presant, all w i t h  tho appumnt knowlodge and concurr8nce of 
1icens.a aanagmnt officials. It was also det8rarin.d during the 
investigation that liceruao training officials (RPOS) frequently 

that liC8nS88 Offici818 and m8 d8lib8rat8ly fal8ifi8d requited 

suP.Ni8fOn and -8 d81-8- f8lSffiC8tiOn O f  SOUTCO 
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failed to provide the Operation and Emergency Procedures (O&Ep) 
Manual to new employees prior to source utilization. The 
investigation also determined that some licensee -0-s were nQt 
trained, examined, and certified according to Radiation Safety- 
Program requirements a n i S P E C  officials, including the 
radiation safety officer (RSO) and several RPos, were aware of 
some of these Violations and failed to correct them. Further, on 
at least one occasion, the RSO and an RPO conspired to concoct a 
plausible explanation for the NRC as to why RPO 
examination/certification requirements were violated. 

The investigation substantiated the allegation that radioactive 
source material was utilized improperly when an AMSPEC night 
shift supervisor, in the presence of technicians, radiographed a 
mouse during two to three consecutive source exposures at the 
HoVIC facility. The 01 inVeStlgatiOn, and a previous NRC 
inspection at the St. Croix location, also revealed instances in 
which AMSPEC technicians failed to observe required surveying and 
posting activities during radiography operations, actions which 
demonstrated either an ap9arent disregard for regulations and/or 
radiation safety training Finally, the 
investigation disclosed that the and other licensee 
management officials deliberately failed to perform required 
radiation safety review, evaiuarl on, add oversight functions and 
responsibilities during the past 3 years. 

Case No. 2-91-010R 2 



UNITED STATES 

WASHINGTON, D.C. 2osm-ami 
NUCLEAR REGULATORY COMMISSION 

July 16, 1996 

IA 96-043 

Mr. Jesus Osorio 
[HOME ADDRESS DELETED 
UNDER 2.7901 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES 

Dear Mr. Osorio: 

The enclosed Order Prohibiting involvement in NRC-Licensed Activities i s  being 
issued because of your deliberate misconduct, in violation o f  10 CFR 30.10 o f  
the Commission's regulations, as described in the Order. 
effective in 20 days unless a hearing is requested within t h i s  time. 

Pursuant to Section 223 of the Atomic Energy Act of 1954, as amended, any 
person who willfully violates, attempts to violate, or conspires to violate, 
any provision of this Order, once it becomes effective, shall be subject to 
criminal prosecution as set forth in that section. 
provisions of this Order may also result in civil sanctions. 

Questions concerning this Order should be addressed to Mr. James Lieberman, 
Director, Office of Enforcement, who may be reached at (301) 415-2741. 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of 
this letter and the enclosure will be place in the NRC's Public Document Room. 

The Order becomes 

Failure to comply with the 

Sincerely, 
/ 

and Operations Support 

Enclosure: Order Prohibiting Involvement 
in NRC-Licensed Activities 

cc: Commonwealth of Puerto Rico 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

I n  the Matter o f  

Jesus N. Osorio 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

IA 96-043 
1 
1 
1 
1 
1 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-LICENSED A C T I V I T I E S  

I 

Jesus N. Osorio was employed as the Radiation Safety O f f i ce r  (RSO) o f  NDT 

Services, Inc. (NDTS o r  Licensee) i n  Caguas, Puerto Rico, i n  1993. NDTS holds 

License No. 52-19438-01, issued t o  the Licensee i n  1987 and l a s t  amended by 

the Nuclear Regulatory Commission (NRC o r  Commission) pursuant t o  10 CFR 

Part 30, on March 9, 1995. 

radiography i n  accordance w i th  the conditions specif ied therein. 

was i den t i f i ed  i n  consecutive amendments t o  NRC License No. 52-19438-01, dated 

The l icense authorizes indus t r ia l  gamma ray 

M r .  Osorio 

January 12, 1992 and October 26, 1993, and in other l icensing correspondence, 

as the RSO f o r  NDTS. 

I 1  

On December 16-17, 1993, a special inspection o f  NDTS’ a c t i v i t i e s  was 

conducted a t  the  Licensee’s f a c i l i t y  i n  Caguas, Puerto Rico, i n  response t o  

no t i f i ca t i ons  received i n  the NRC Region I 1  o f f i c e  tha t  on September 4, 1993, 

two contract radiographers’ employed by NDTS had been unable t o  re tu rn  a 

radiography source t o  i t s  shielded pos i t ion  fol lowing radiographic operations, 

The radiographers involved in the event were contracted by WDTS fran Uational Inspection 
and Consultants (UIC), an Aprecnmt State licensee in Florida. 
outline the scopc and conditions o f  work, based on the informtion available, the NRC concluded that the 
work performed on Septankr C, 1993, nas performed udcr the provisions o f  the NOTs license. 

1 

M i l e  no written contract nas established t o  
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which resulted in the evacuation of the Sun Oil Company refinery located in 

Yabucoa, Puerto Rico, for several hours. Based on the results of the 

inspection, an investigation was initiated by the NRC Office of Investigations 

(01) on December 30, 1993. 

On December 21, 1995, 01 completed its investigation and concluded, in part, 

that: 

President, deliberately uti1 ized radiographers untrained in NDTS operating and 

emergency procedures; and (2) NDTS, through the actions of the former RSO, 

provided the NRC with documentation that falsely certified the radiographers’ 

(1) NDTS, with the knowledge and approval of the former RSO and former 

training. 

During an August 31, 1995 interview with 01, Mr. Osorio stated that he was 

aware that the radiographers needed training and that they were required to 

pass a proficiency test prior to working at the Sun Oil Company refinery. 

Mr. Osorio added that, prior to hiring the radiographers, he informed NDTS’ 

former President that the radiographers would have to be trained and tested OR 

NDTS equipment. Nonetheless, Mr. Osorio did not train the radiographers 

because they left for their accomnodations and he was tired and went home, 

although he knew that they would work their shift without the required 

training. As to the false training documentation, Mr. Osorio stated that he 

knew he signed false documentation and that such falsification constituted a 

violation of NRC regulations, but he signed the documentation because he 

“needed to have something.“ 
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Based on the 01 conclusions, the NRC further concluded that during the 

December 16-17, 1993 inspection, the former RSO orally represented to an NRC 

inspector that he demonstrated the safe use of the NOTs radiography equipment 

prior to allowing two contract radiographers to operate the equipment on 

September 3, 1993, when he knew that he had not conducted such a 

demons t r a t i on . 

On February 15, 1996, Mr, Osorio was contacted by telephone and initially 

informed of the inspection and investigation results and was provided the 

opportunity to participate in a predecisional enforcement conference. 

During this telephone conversation, Mr. Osorio declined to attend this 

conference. 

Inspection Report and the synopsis of the 01 investigation and again offered 

the opportunity to attend a conference. 

to the February 20, 1996 letter. 

By letter dated February 20, 1996, Mr. Osorio was transmitted the 

To date, Mr. Osorio has not responded 

No conference has been conducted with him; 

however, on May 16, 1996, a teleconference was conducted with Mr. Osorio to 

further discuss this case. Additionally, on February 29 and March 4 ,  1996, 

predeci sional enforcement conferences were conducted with one of the contract 

radiographers, and NDTS, respectively. 

Based on the information gathered during the inspection, investigation, 

predecisional enforcement conferences, and subsequent interviews in this case, 

the NRC has determined that: 

unqualified radiographers to perform radiography for NOTs on September 4, 

1993, in that he knew the radiographers had not been trained in NDTS 

procedures or equipment; (2) on December 16, 1993, Mr. Osorio provided an NRC 

(1)  Mr. Osorio deliberately permitted 
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inspector with written certification of the qualifications of the two contract 

radiographers, dated September 3, 1993, which fa1 sely indicated that the 

radiographers had been qualified based on records obtained from their 

principal employer and by the experience demonstrated by the contract 

radiographers to him; and (3) on December 16, 1993, Mr. Osorio provided false 

oral statements to an NRC inspector indicating that he had demonstrated the 

safe use of the NDTS radiography equipment to the radiographers on 

September 3, 1993, when, in fact, he had not conducted such a demonstration. 

I 1 1  

Based on the above, the staff concludes that Mr. Osorio engaged in deliberate 

misconduct, a violation of 10 CFR 30.10, which caused the Licensee to be in 

violation of 10 CFR 34.31(a) by deliberately failing to utilize trained and 

qualified individuals during the conduct o f  radiographic operations at the Sun 

Oil Company refinery on September 4, 1993. Mr. Osorio also violated 10 CFR 

30.10(a)(2), and caused the Licensee to be in violation of 10 CFR 30.9, by 

deliberately providing materially inaccurate and incomplete information to the 

NRC. As the former RSO of NDTS, Mr. Osorio was responsible to assure that 

NDTS conducted activities in accordance with NRC requirements and the NDTS 

radiation safety program. The NRC must be able to rely on the Licensee, its 

officials and employees to comply with NRC requirements, including the 

A207 

requirements to train radiographers in accordance with NRC regulations and to 

provide complete and accurate information to the NRC. Mr. Osorio’s deliberate 

misconduct in causing the Licensee to violate 10 CFR 34.31(a), and his 

deliberate submission to the NRC materially inaccurate and incomplete 



- 5 -  

information, are violations of 10 CFR 30.10 and have raised serious doubt as 

to whether he can be relied upon to comply with NRC requirements. 

Consequently, I lack the requisite reasonable assurance that 1 icensed 

activities can be conducted in compliance with the Comnission’s requirements 

and that the health and safety of the public will be protected if Mr. Osorio 

were permitted at this time to be involved in NRC-licensed activities. 

Therefore, the public health, safety and interest require that Mr. Osorio be 

prohibited from any involvement in NRC-licensed activities for a period of 

five years, and, if he is currently involved with another licensee in 

NRC-licensed activities, he must, following the effective date of this Order, 

cease such activities, and inform the NRC of the name, address and telephone 

number of the employer, and provide a copy of this Order to the employer. 

Additionally, Mr. Osorio i s  required to notify the NRC of his first employment 

involving NRC-licensed activities within a period of five years following the 

five-year prohibition period. 

I V  

Accordingly, pursuant to sections 81, 161b, 161i, 182 and 186 of the Atomic 

Energy Act o f  1954, as amended, and the Comnission’s regulations in 

10 CFR 2.202, and 10 CFR 30.10, I T  I S  HEREBY ORDERED THAT: 

A.  For a period of five years from the effective date of this Order, Jesus 

N. Osorio is prohibited from engaging in, or exercising control over 

individuals engaged in NRC-licensed activities. NRC-licensed activities 
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are those activities which are conducted pursuant to a specific or 

general license issued by the NRC, including, but not limited to, those 

activities of Agreement State licensees conducted pursuant to the 

authority granted by 10 CFR 150.20. 

not limited to: 

activities in any capac ty within the jurisdiction of the NRC; and (2) 

supervising, directing, or serving as Radiation Safety Officer for any 

1 icensed activities conducted within the jurisdiction of the NRC. 

This prohibition includes, but is 

(1) us ng licensed materials or conducting licensed 

8. At least five days prior to the first time that Jesus N. Osorio engages 

in, o r  exercises control over, NRC-licensed activities within a period 

o f  five years following the five-year prohibition in Section 1V.A above, 

a, he shall notify the Director, Office of Enforcement, U. S. Nuclear 

Regulatory Commission, Washington, D.C. 20555, of the name, address, 

and telephone number of the NRC or  Agreement State licensee and the 

location where the licensed activities will be performed. The notice 

shall be accompanied by a statement, under oath or affirmation, that 

Jesus N. Osorio understands NRC requirements, that is committed to 

compliance with NRC requirements, and that provides a basis as to why 

the Comnission should have confidence that he will now comply with 

applicable NRC requirements. 

The Director, Office of Enforcement, may, in writing, relax or rescind any of 

the above conditions upon demonstration by Mr. Osorio of good cause. 
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V 

In accordance with 10 CFR 2.202, Jesus N. Osorio must, and any other person 

adversely affected by this Order may, submit an answer to this Order, and may 

request a hearing on this Order, within 20 days of the date of this Order. 

Where good cause is shown, consideration will be given to extending the time 

to request a hearing. 

to the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission 

A request for extension of time must be made in writing 

Washington, D.C. 20555, and include a statement of good cause for the 

extension. 

to this Order, the answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this Order and 

shall set forth the matters o f  fact and law on wh.ich Mr. Osorio or other 

person adversely affected relies and the reasons as to why the Order should 

not have been issued. 

to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing 

and Service Section, Uashington, OC 20555. Copies also shall be sent to the 

The answer may consent to this Order. Unless the answer consents 

Any answer or request for a hearing shall be submitted 

Director, Office o f  Enforcement, U.S. Nuclear Regulatory Commission, 

Washington, DC 20555, to the Assistant General Counsel for Hearings and 

Enforcement at the same address, to the Regional Administrator, NRC Region 11, 

Suite 2900, 101 Marietta Street, Atlanta, GA 30323, and to Jesus N. Osorio, if 

the answer or hearing request i s  by a person other than Jesus N. Osorio. If a 

person other than Jesus N. Osorio requests a hearing, that person shall set 

forth with particularity the manner in which his or her interest is adversely 

affected by this Order and shall address the criteria set forth in 10 CFR 

2.714(d). 
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If a hearing i s  requested by Jesus N. Osorio, or another person whose interest 

1 issue an Order designating the time i s  adversely affected 

and place o f  any hear 

such hearing shall be 

the Commission wi 

ng. If a hearing 

whether this Order 

s hela, the issue to be considered at 

should be sustained. 

In the absence of any request for hearing, or written approval o f  an extension 

of time in which to request a hearing, the provisions specified in Section IV 

above shall be final 20 days from the date o f  this Order without further order 

or proceedings. 

approved, the provisions specified in Section I V  shall be final when the 

extension expires if a hearing request has not been received. 

If an extension of time for requesting a hearing has been 

FOR TPE NUCLEAR REGULATOR1 COMMISSION 

for Niclear MaterialySafety, Safeguards 
and Operations Support 

Dated at Rockvi 1 le, Mary1 and 
this itjtday of July 1996 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON. D.C. -1 

MAR101941  

IA 94-001 

Mr. Hartsell S. Phillips 

(Address deleted) 

Dear Sir: 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED 
ACTIVITIES (EFFECTIVE IMMEDIATELY) 

The enclosed Order is being issued because of your violations of 
10 CFR Part 30 of the Commission's regulations as described in 
the Order. 

Failure to comply with the provisions of this Order may result in 
civil or criminal sanctions. 

Questions concarning this Order should be addressed to Mr. James 
Lieberman, Director, Office of Enforcement, who may be reached at 
(301) 504-2741. 

In accordance with 10 CFR 2.190 of the NRC's Wules of Practice," 
a copy of this letter and the enclosure will be placed in the 
me's Public Document Room. 

Sincerely, 

and Operations Support- 
- 

Enclosure: As stated 

cc: Logan General Hospital 
State of West Virginia 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 1 
1 

Hartsell S. Phillips 1 
IA 94-001 

ORDER PROHIBITING INVOLVEMENT 
IN NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

I 

Hartsell S. Phillips is employed by Logan General Hospital, 

Logan, West Virginia. Logan General Hospital (Licensee) holds 

License No. 47-19919-01 issued by the Nuclear Regulatory 

Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 

35. The license authorizes possession and use of byproduct 

material in accordance with the conditions specified therein. 

Mr. Phillips has been employed by the Licensee since 

approximately June 1991 as the Chief Technologist, Radiation 

Safety Officer (RSO), and Chairman of Radiation Safety Committee 

with responsibilities involving compliance with NRC requirements 

for radiation protection. Mr. Phillips was removed as Chairman 

of the Radiation Safety Committee on January 1, 1994, and removed 

as RSO on February 18, 1994. On February 22, 1994, the Licensee 

informed the NRC that it had suspended, subject to termination, 

Mr. Phillips on February 18, 1994, based on information the 

Licensee had received through interviews with its staff and other 

information developed by the Licensee. 
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I1 

On December 7-8 ,  1993, an NRC inspection was conducted at the 

Licensee's facility in Logan, West Virginia. As a result of 

information developed during that inspection, an investigation by 

the Office of Investigations (01) was initiated in January 1994. 

Although this investigation is continuing, 01 interviews of 

Licensee personnel and review of documents provided by 01 reveal 

that nuclear medicine technologists under Mr. Phillips' 

supervision and at his direction, and Mr. Phillips himself, 

deliberately increased radiopharmaceutical dosage8 administered 

to patients above the do8ag.s prescribed by the authorized user 

and set forth in the Licmnsee's procedures manual, and falsified 

the dosage records of those patients by making them appear as if 

the prescribed dosages had been administered. The 01 interviews 

indicate that this practice of increasing dosages and of 

falsifying records continued for an extended period of time. 

exact number of patients affected is not clear, but involved 

numerous administrations. 

The 

In addition, Mr. Phillips falsified records and directed nuclear 

medicine technologists under his supervision to falsify records 

relating to: training of nuclear medicine technologists, required 

by 10 CFR 19.12; daily dose calibrator constancy checks, required 

by 10 CFR 35,50(b)(l); daily and weekly surveys in nuclear 

medicine areas, required by 10 CFR 35 .70 (a ) ,  (b), and (e); and 
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surveys rmlated to the receipt and shipment of licensed material, 

required by 10 CFR 20.205(d) and License Condition 16. 

Specifically, these records indicated that the training, checks 

and surveys had been performed when in fact they had not been 

performed. The records falsification occurred for an extended 

period of time and may have been as long as 15 months during 1992 

and 1993, and involved the falsification of record8 for surveys 

and training in nuclear medicine required during thi8 period of 

time. The investigation also revealed that Mr. Phillip8 

specifically instructed one nuclear medicine technologist to deny 

having falsified records and advised others to be untruthful when 

questioned by NRC inspectors. 

111 

Although the NRC investigation is continuing, based on the above, 

Mr. Phillips engag8d in d8liberate misconduct, a violation of 10 

CFR 30.10, which cau8ed tho License8 to be in violation of a 

number of NRC requirements including: (1) administration of 

radiopharmaceutical doses that differed from the prescribed 

doses, required by 10 CFR 35.25 and License Condition 16; (2) 

failure to provide training to nuclear medicine technologists, 

required by 10 CFR 19.12; ( 3 )  failure to perform the daily 

constancy checks of the dose calibrator, required by 

10 CFR 35.50(b)(l); (4) failure to perform the required daily and 

weekly contamination and radiation surveys, required by 
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10 CFR 35.70(a), (b), and (e); (5) failure to perform the 

required surveys for radioactive material receipt, required by 

10 CFR 20.295(d) and License Condition 16; and (6) failure to 

maintain accurate and complete records involving NRC-licensed 

activities (i.e., records of dose calibrator constancy checks 

(10 CFR 35.50(e)), radiation and contamination surveys 

(10 CFR 35.70(a), (b), and (h), and 10 CFR 20.401(b) and (c)), 

required by 10 CFR 30.9. Mr. Phillips also deliberately provided 

NRC inspectors information he knew to be inaccurate which was 

material to the NRC, also in violation of 10 CFR 30.10, which 

caused the Licensee to be in violation of 10 CFR 30.9. 

As the RSO for the Licensee, Mr. Phillips was responsible, 

pursuant to 10 CFR 35.21(a), for ensuring that radiation safety 

activities were being performed in accordance with approved 

procedures and regulatory requirements, including the 

administration of radiopharmaceuticals, performance of required 

surveys, and keeping of required records which evidence 

compliance with Commission requirements. 

rely on the Licensee and its employees to comply with NRC 

requirements, including the requirement to provide information 

and maintain records that are complete and accurate in all 

material respects. Mr. Phillips engaged in deliberate 

misconduct, a violation of 10 CFR 30.10(a)(l), causing the 

Licensee to be in violation of NRC requirements, as noted above, 

The NRC must be able to 
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and submitted to the NRC information he knew to be incomplete or 

inaccurate, a violation of 10 CFR 30.10(a)(2). 

Mr. Phillips' deliberate misconduct has raised serious doubt as 

to whether he can be relied upon to comply with NRC requirements 

and to provide complete and accurate information to the NRC. In 

addition, Mr. Phillips' deliberate misconduct caused this 

Licensee to violate numerous Commission requirements and his 

deliberate false statements to Commission officials demonstrate 

conduct that cannot, and will not, be tolerated. 

Consequently, in light of the numerous violations caused by 

Mr. Phillips' conduct, the length of time the noncompliances 

existed, and the deliberate nature of Mr. Phillips' actions, I 

lack the requisite reaeonable assurance that licensed activities 

can be conducted in compliance with the Commission's requirements 

and that the health and safety of the public would be protected 

if Mr. Phillips were permitted at this time to be involved in any 

NRC-licensed activities. Therefore, the public health, safety 

and interest require, pending further action by the NRC, that Mr. 

Phillips be prohibited from involvement in licensed activities. 

Furthermore, pursuant to 10 CFR 2.202, I find that the 

significance of the conduct described above is such that the 

public health, safety and interest require that this Order be 

immediately effective. 

NUREG-0940, PART I A217 



6 

IV 

Accordingly, pursuant to Sections 81, 103, 161b, 1611, 62 and 

186 of the Atomic Energy Act of 1954, as amended, and the 

Commission's regulations in 10 CFR 2.202, 10 CFR 30.10, and 

10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT: 

Pending further action by the NRC, Hartsell S. Phillips is 

prohibited from participation in any respect in NRC-licensed 

activities. For the purposes of this paragraph, NRC-licensed 

activities include licensed activities of: 1) an NRC 

licensee, 2) an Agreement State licensee conducting licensed 

activities in NRC jurisdiction pursuant to 10 CFR 150.20, 

and 3) an Agreement State licensee involved in distribution 

of products that arm subject to NRC jurisdiction. 

The Director, Office of Enforcement, may, in writing, relax or 

rescind any of the above conditions upon demonstration by Mr. 

Phillips of good cause. 

In accordance with 10 CFR 2.202, Hartsell S. Phillips must, and 

any other person adversely affected by this 'Order may, submit an 

answer to this Order, and may request a hearing on this Order, 

within 20 days of the date of this Order. The answer may consent 
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to this Order. Unless the answer consents to this Order, the 

answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this 

Order and shall set forth the matters of fact and law on which 

Hartsell S. Phillips or other person adversely affected relies 

and the reasons why the Order should not have been issued. 

answer or request for hearing shall be submitted to the 

Secretary, U.S .  Nuclear Regulatory Commission, Attn: Chief, 

Docketing and Service Section, Washington, DC 20555. Copies also 

shall be sent to the Director, Office of Enforcement, U.S. 

Nuclear Regulatory Commission, Washington, DC 20555, to the 

Assistant General Counsel for Hearings and Enforcement at the 

same address, to the Regional Administrator, NRC Region 11, Suite 

2900, 101 Marietta Street, NW, Atlanta, Georgia 30323, and to 

Hartsell S. Phillips, if the answer or hearing request is by a 

Any 

person other than Hartsell S. Phillips. 

Hartsell S. Phillips requests a hearing, that person shall set 

forth with particularity the manner in which his or her interest 

is adversely affected by this Order and shall address the 

criteria set forth in 10 CFR 2.714(d). 

If a person other than 

If a hearing is requested by Hartsell S. Phillips or a person 

whose interest is adversely affected, the Commission will issue 

an Order designating the time and place of any hearing. 

hearing is held, the issue to be considered at such hearing shall 

be whether this Order should be sustained. 

If a 
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Pursuant to 10 CFR 2.202(c) (2) (i) , Hartsell S. Phillips, or any 

other person adversely affected by this Order, may, in addition 

to demanding a hearing, at the same time the answer is filed or 

sooner, move the presiding officer to set aside the immediate 

effectiveness of the Order on the ground that the Order, 

including the need for immediate effectiveness, is not based on 

adequate evidence but on mere suspicion, unfounded allegations, 

or error. 

In the absence of any request for hearing, the provisions 

specified in Section IV above shall be final 20 days from the 

date of this Order without further order or proceedings. AN 

ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE 

EFFECTIVENESS OF THIS ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 
/ n 

tor for 
ty, Safeguards, 

and Operations Support 

Dated at Rockville, Maryland 
this day of March 1994 
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September 19, 1995 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 
Peter B. Bloch, Chairman 

Dr. Jerry R. Kline 
Frederick J. Shon 

In the matter of Docket No. IA-94-001 

HARTSELL D. PHILLIPS, JR. Re:Allegation of Deliberate 
West Virginia Violations 

ASLBP NO. 94-694-05-  

MEMORANDUM AND ORDER 
(Dismissal Pursuant to Agreement) 

On September 14, 1995, the parties to the above-captioned 

proceedings, Hartsell Phillips (Phillips) and the Staff of the 

United States Nuclear Regulatory Commission (Staff), informed 

the Atomic Safety and Licensing Board ("Licensing Board") of 

the following developments concerning this matter: 

First, on June 5, 1995, Mr. Phillips pled guilty to a 

one-count Superseding Information stating a violation of law, 

related to the matters which are the subject of this 

proceeding. A copy of the United States District Court's 

Order of June 6, 1995, adjudging Mr. Phillips to be guilty and 

convicting him of the count charged in the Information, is 

attached. Sentencing of Mr. Phillips was conducted by the 
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Court on August 22, 1995, in accordance with the Court's Order 

of June 6, 1995. 

Second, the parties hnv? refched an agreement in 

settlement of this proceeding. Accordingly, we approve of the 

stipulation in the agreement and provide the requested relief. 

ORDER 

For all the foregoing reasons and upon consideration of 

the entire record in this matter, it is this 19th day of 

September, 1995, ORDERED, that: 

1. Hartsell D. Phillips, Jr. is permitted to withdraw 

his request f o r  hearing on the Staff's "Order Prohibiting 

Involvement in NRC-Licensed Activities (Effective 

Immediately)," dated March 10, 1994, and he is dismissed as a 

party in the proceeding pertaining to that Order; 
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P e t e r  B. Bloch 
Chairman 

Roc kvi 11 e ,  Mary1 and 

- 3- 

2 .  The a t tached  S t i p u l a t i o n  i s  adopted a s  an order  

of t h i s  Board; and 

3. The proceeding i s  dismissed with pre judice .  

THE ATOMIC SAFETY AND LICENSING BOARD 

f e r r y  R.  Kl ine  
Adminis t ra t ive  Judge 

1-3 

c /-- 
I I -  - 

Frederic')C3.- - S h a d  
Admini s t r a  t i ve Judge 
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THIS AGREEMENT is made by :nd betwee? Hartsell Phillips 

("Phillips") and the Staff of the United States Nuclear 

Regulatory Commission ("NRC Staff" or "Staff") , to wit: 

WHEREAS Logan General Hospital, Logan, West Virginia 

("Logan" or the "Licensee") , holds License No. 47-19919-01 

issued by the NRC pursuant to 10 C.F.R. Parts 30 and 35, which 

license authorizes possession and use of byproduct material in 

accordarxe with the conditions specified therein; and 

WHEREAS Phillips was employed by Logan, commencing in 

January 1991, as Chief Technologist, Radiation Safety Officer 

( " R S O " )  and Chairman of the Radiation Safety Committee 

("RSC") , with responsibilities, inter alia, involving 

compl Lance with NRC requirements for radiation protection, 

until a date on which his employment was suspended by Logan in 

or about February 1994; and 

WHEREAS on March 10, 1994, the NRC Staff issue? an "Order 

Prohibiting Involvement in NRC-Licensed Activities (Effective 

Immediately)," 54 Fed. Reg. 13346 (March 21, 19941, based, 

inter alia, upon a finding that Phillips had engaged in 

deliberate misconduct in violation of 10 C . F . R .  § 30.10, which 

caused the Licensee to be in violation of a number of NRC 

regulatory requirements; and 
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WHEREAS the Order prohibited Phillips, pending further 

action by the NRC, from participation in any respect in NRC- 

licensed activities, to include licensed activities of (1) an 

NRC licensee, ( 2 )  an Agreement State licensee conducting 

licensed activities in NRC jurisdiction pursuant to 10 C.F.R. 

§ 150.20, and ( 3 )  an Agreement State licensee involved in 

distribution of products that are subject to NRC jurisdiction; 

and 

KHZREAS on March 30, 1994, Phillips filed a "Request for 

Hearing and Answer of  Hartsell D. Phillips" concerning the 

Order, pursuant to 10 C.F.R. 5 2.202, in response to which 

adjudicatory proceedings have been convened and remain pending 

before an Atomic Safety and Licensing Board ("Licensing 

Zzard") at this time; and 

WHEREAS the undersigned parties recognize that certain 

advantages and benefits may be obtained by each of them 

tk rough settlement and compromise of the matters now pending 

in litigat'on between them, including, without limitation, the 

elimination of further litigation expenses, uncertainty and 

delay, and other tangible and intangible benefits, which the 

parties recognize and believe to be in the public interest; 

and 

WHEREAS, pursuant to 10 C.F.R. 9 2.203, the Staff and 

Phillips have stipulated and agreed to the following 
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provisions for settlement of the above-captioned proceeding, 

subject to the approval of the Licensing Board, before the 

taking of any testimony or trial or aijudication of any issue 

of fact or law; and 

WHEREAS Phillips is willing to waive his hearing and 

appeal rights regarding this matter, in consideration of the 

terms and provisions of this Stipulation and settlement 

agreement; and 

WHEREAS the terms and provisions of this Stipulation, 

once approved by the Licensing Board, shall be incorporated by 

reference into an order, as that term is used in subsections 

ib) and ( 0 )  of section 161 of the Atomic Energy Act  of 1954, 

as amended (the "Act"), 42 U.S.C. 5 2201, and shall be subject 

to enforcement pursuant to the Commission's regulations and 

Chapter 18 of the Act, 42 U.S.C. § 2271 e t  seq.;  

NOW, THEREFORE, IT IS STIPULATED AND AGREED AS FOLLOWS: 

1. Phillips agrees to refrain from engaging in, and is 

hereby prrhibited from engaging in, any NRC-licensed 

activities up to and including March 9, 1999, five years from 

the date of the NRC "Order Prohibiting Involvement in NRC- 

Licensed Activities (Effective Immediately),'' dated March 10, 

1994. In addition to the definition of "NRC-licensed 

activities" set forth above, said definition is understood to 

include any and all activities that are conducted pursuant to 
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a specific or general license issued by the NRC, including, 

but not limited to, those activities of Agreement State 

licensees conducted pursuant to -:he iuthority granted by 10 

C.F.R. § 150.20. 

2. For a period of five years after the above-specified. 

five-year period of prohibition has expired, i. e. , from March 
10,  1999 through March 9, 2004, Phillips shall, within 20 days 

of his acceptance of each and any employment offer involving 

NRC-licensed activities or his becoming involved in NRC- 

iicensed activities, as defined above; provide written notice 

t:, t h e  Director, Office of Enforcement, U.S. Nuclear 

Regulatory Commission, Washington, D.C. 20555, of the name, 

addrzss, and telephone number of the employer or the entity 

where he is, o r  will be, involved in the NRC-licensed 

activities, and a detailed description of his duties and the 

activities in which he is to be involved. 

3 .  In the first notification provided pursuant to 

Paragraph 2 above, Phillips shall include a statement of his 

commitment to compliance with regulatory requirements and an 

explanation of the basis why the Commission should have 

confidence that he will comply with applicable NRC 

requirements. 

4 .  The parties agree that, as an integral part of this 

Stipulation and upon execution hereof, and subject to the 
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approval of this Stipulation by the Licensing Board, 

(a) Phillips will withdraw his March 30, 1994 request for 

heazing on the NRC Staff's Ord2r of March 10, 1994, and (b) 

the parties will file a joint request f o r  dismissal of the 

proceedings on that Order, with prejudice, it being understood 

and agreed that the Staff will take no further enforcement o r  

other action against Phillips in connection with that Order.' 

5. It is understood and agreed that nothing contained 

in this Agreement shall be binding on, or preclude lawful 

action by, any other Government agency or department, 

including, without limitation, the United States Department of 

justice and/or the United States Attorney. 

I The parties recognize and agree that nothing in this Agreement shall be deemed to 
prohibit the NRC Staff from taking enforcement or other action (a) against Phillips for 
violation of this Agreement, or @) against persons other than Phillips in connection with or 
related to any of the matters addressed in the Order of March 10, 1994, should the Staff 
determine, in its sole discretion, that it is appropriate to do so. 
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IN WITNESS WHEREOF, we set o u r  hand and seal this 3 4 t h  

day of September, 1995. 

FOR HARTSELL PHILLIPS : 

[ s ignedl 

FOR THE NRC STAFF: 

[ signed I 

Charles L. Woody 
Counsel f o r  Hartsell Phillips 

Sherwin E.  T u r k  
Counsel f o r  NRC Staf f  

[signed J 

Hartsell D. Phillips, Jr. 
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UWITED STATES OF AHERICA 
NUCLEAR REGULATORY COIQIISSIOW 

In the Matter o f  

HARTSeLL S. PHILLIPS Docket M.(s) IA-94-001 

CERTIFICATE OF SERVICE 

I hereby cer t i fy  tha t  copies o f  the  foregoing U HEM 
have been served upon the following persons by U.S. uil, first class, except 
as otherwise noted and i n  accordance with the  requirements o f  10 CFR Sec. 2.712. 

ORDER (UP-95-16) 

Admini strati ve Judge 
Peter B. Bloch, Chairman 
Atolifc Safety and Licensing Board Panel Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Comaisston 
Washington, DC 20555 Washington, DC 20555 

Admi n i  s t r a t i  ve Judge 
Jerry R. K l i n e  

U.S. Nuclear Regulatory Comissiott 

Admi nistrat 1 ve Judge 
Frederick J. Shon Adjudication 
Ataic Safety and Licensing Borrd Panel U.S. Wuclerr Regulatory Coalsslon 
U.S. Nuclear Regulatory Comission Washington, DC 20555 
Washington, DC 20555 

Office o f  Coaission Appellate 

Sherwin E. Turk, Esq. 
Office of the 6enera7 Count07 

U . S . Nucl ear Regul atory C o d  tsion 
Washington, DC 20515 

Charles L. Moody, Esq. 
Spflmn, Thumas 1 Battle 
500 Virginia St., East, 11200 Union Ctr 
Charleston, W 25321 

Hail Stop 0-1s B 18 

Dated 8t  Rockvtlle, Ild. t h i s  
19 day  o f  $apt-? 199s 

NUREG-0940, PART I 

t h e  Coaalssion 

A230 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. 1Qs66Qoo1 

APR o s  1994 
IA 94-004 

Hr. Douglas D. Preston 
(Addres8 deleted 
Under 10 CPR 2.790) 

Dear H r .  Preston: 

SUBJECT: ORDER PROXIBITI~G INVOLVEMENT IN NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMnEDIATELY) (NRC INSPECTION REPORT NO. 50-  
331/93020) 

The enclosed Order Prohibiting Involvement in NRC-Licensed 
Activities is being issued as a consequence of your delibrately 
providing false information on applications you made for access 
authorization at the Iowa Electric Light and Power Company‘s 
(licensee) Duane Arnold Energy Center. On or about June 19, 1990, 
and on June 23, 1993, you indicated on your acceas authorization 
applications that you had not been arrested or convicted of a 
criminal offanse other than minor traffic violations. The licensee 
subsequently learned that you had been arrested and convicted 
several times for crimes other than traffic violations and that you 
were incarcerated for some of those offenses. As a result of your 
deliberate false statemants, you were granted unescorted access to 
the Duane Arnold facility in 1990 and again in 1993. A licensee 
investigator interviewed you about the false information at which 
time you indicated that you had lied on your applications in 1990 
and 1993 and that you would lie again about your criminal record. 
The delibrat8 false information on your criminal history in your 
June 23, 1993 application caused you to be porsorially in violation 
of 10 CFR 50 .5#  aO.lib.rate Misconducta. 

while you deliberately made the same false statements on your 
access authorization application of June 19, 1990, that instance is 
not being citd in the enclosed Order because it occurred prior to 
September 16, 1991, the date that 10 CFR 50.5 became effective. 

Failure to comply with the provisions of the enclosed Order may 
result in civil or criminal sanctions. 

Questions concerning tha Order may be addrossodto James Lieberman, 
Director, office of Enforcement. Mr. Lieberman can be reached at 
telephone number (301) 504-2741. 
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m. Doug188 0.  Re8tOn 2 

In accordance with 10 CFR 2.790 of the NRC'S "Rules of Practice@*, 
a copy of  thf8 letter and the enclosure with your home address 
removed will k placed in the NRC's Public Document Room. 

Sincerely, 

ames Lieberman, Director 

EnC108Ure: 
Order Prohibiting Involvement in 

cc w/enclo8ure: 
L. Lfu, Chairman of the Board and 

Chief Executive Officer 
D. Wilson, Plant Superintendent 

K. Young, Managar, Nuclear Licensing 
Resident Inspector, RIII 
Stephen Brown, Iowa Dapartunt 

Licen8ing Project rnnager, NRR 
Berry Construction Company 

NRC-Licensed ACtiViti.8 (Effective Immediately) 

NUClO8r LiCen8ing 

o f  Comaorc. 
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UNITED STATES 
NUCLEAR REGULATORY COBMISSION 

In the Matter of 

MR. DOUGLAS 0.  PRESTON IA 94-004 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-LICENSED ACTIVITIES 
{EFFECTIVE XHMEDIATELY) 

I 

Hr. Douglas D. Preston was emp1oy.d by the Berry Construction 

Company at the Iowa Electric Light and Power Company’s (IELPC or 

Licensee) Duane Arnold Energy Center where he was granted 

unecrcorted acc8ss. IELPC holds Facility License DPR-49, issued by 

the Nuclear Regulatory Commission (NRC or Commission) pursuarit to 

10 CPR Part 50 on February 22, 1974. The lfcensa authorizes 1-C 

to operata the Duane Arnold Energy Center locat.4 n8ar Cedar 

Rapids, Iowa, in accordance with the conditions spocitiod therein. 

I1 

Mr. Preston first applid for employment with Berry Construction 

Company and vas subaoquently granted unescorted access to the Duane 

Arnold Enorgy C m t u  on or about June 19, 1990, based in part on 

the repro88ntationa he made on his acc8ss authorization 

applications. One of tho representations was that he had not been 

arrested and convict8d for any criminal offense other than minor 

traffic violations. The Licensee submitted fingerprint cards to 

the Federal Bureau of Investigations (FBI) and subs8quently was 
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informed that Mr. Preston had a record of arrests, convictions, and 

imprisonments prior to 1978. However, while waiting for the 

results of the FBI fingerprint check, Mr. Preston’s employment a t  

the Duane Arnold Energy Center was terminated for a lack of work. 

Mr. Preston’s deliberate false statements on his access 

authorization application on or about June 19, 1990 were 

essentially the same as his 1993 false statements (addressed 

below), but are not being cited in this Order as a violation 

because they were made before the effective date of 10 CFR 50.5. 

On June 21, 1993, Mr. Preston again applied for a position at- the 

Duane Arnold Energy Center and was hired on June 21, 1993 by the 

Berry Construction Company as a laborer with responsibilities 

involving NRC-licensed activities. On June 23, 1993, Mr. Preston 

filled out an access authorization application and again denied 

having a criminal history. The Licensee granted Mr. Preston 

temporary unescorted access to the plant on br about July 15 , 1993. 
On or  about August 13, 1993, the Licensee received the results of 

a second FBI  fingerprint check which again detailed Mr. Preston’s 

criminal history. Mr. Preston, when questioned by an IELPC 

investigator on August 13, at first denied having a criminal 

history and then admitted that he had lied about his criminal 

history to gain employment in 1990 and again in 1993. He further 

stated that he would lie again to gain employment in the future. 

The Licenser then revoked Mr. Preston‘s unescorted access based on 

the deliberately false information regarding his criminal history 
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on his access authorization application. 

Based on the above, Mr. Preston engaged in deliberate misconduct on 

or about June 23, 1993, by deliberately falsely stating on the 

access authorization application that he had no criminal history 

for crimes other than minor traffic offenses. The Commission's 

regulations in 10 CFR 50.5, in part, prohibit any employee of a 

contractor of a licensee from deliberately submitting to the 

licensee information that the employee knows to be incomplete- or 

inaccurate in some respect material to the NRC. Mr. Preston's 

actions constitute a violation of 10 CFR 50.5(a). Information 

concerning criminal history is material to the determination the 

licensee must make to meet 10 CFR 73.56(b)(2). 

I11 

The NRC must be able to rely on the Licensee, its contractors, and 

the licen800 and contractor employees to comply with NRC 

requiremental including the requirement to provide information that 

is complete &nd accurate in all material respects. Mr. Preston's 

actions in deliberately providing false information to the Licensee 

constitute deliberate violation8 of Commission regulations and his. 

statement to the Licensee that he would do it again have raised 

serious doubt as to whether he can be relied upon to comply with 
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NRC requirements and to provide complete and accurate information 

to the NRC in the future. 

Consequently, I lack the requisite reasonable assurance that 

nuclear safety activities within NRC jurisdiction can be conducted 

in compliance with the Commission's requirements and that the 

health and safety of the public would be protected if Mr. Preston 

were permitted to be engaged in the performance of licensed 

I 

activities. Therefore, the public health, safety and interest 

require that Mlr. Preston be prohibited from being involved in the 

performance of activities licensed by the NRC for a five year 

period. In addition, Mr. Preston is required to notify the NRC, 

for an additional five year period, of his acceptance of employment 

in NRC-licensed activities so that appropriate inspections can be 

performed. Furthermore, pursuant to 10 CFR 2.202, I find that the 

significance of the deliberate misconduct described above is such 

that the public health, safety and interest require that this Order 

be immediately effective. 

Accordingly, pursuantto sections 103, 161b, 161i, 182 and 186 of 

the Atomic Energy Act of 1954, as amended, and the Commission's 

regulations in 10 CFR 2.202 and 10 CFR 50.5, IT IS HEREBY ORDERED, 

EFFECTIVE IMMEDIATELY, THAT : 
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A. IW. Douglas D. Preston is prohibited from engaging in 

activities licensed by the NRC for five years from the 

date of this Order. For the purposes of this Order, 

licensed activities include the activities licensed or 

regulated by: (1) NRC; (2) an Agreement State, limited 

to the Li~ensee~s conduct of activities within NRC 

jurisdiction pursuant to 10 CFR 150.20; and (3) an 

Agreement State whero the licensee is involved in the 

distribution of products that are subject to NRC 

jurisdiction. 

B. After the fivo year prohibition has expired as de8crikd 

in paragraph A above, Mr. Preuton shall provide notice to 

the Diroctor, Office of Enforcement, U . S .  Nuclear 

Regulatory Commission, Washington, D.C, 20555, for 

acceptance of any employment in licensed activity for an 

additional five year period. 

The Regional Adminiatrator, Region 111, may, in writing, relax or 

rescind any of t h m  above conditions upon demonstration by 

Mr. Preaton of  good cauaa. 

V 

In accordance with 10 CPR 2.202, Mr* Preston must, and any other 

person adversely affected by this Order may, submit an answer to 
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this Order, and may request a hearing within 30 days of the date of 

this Order. The answer may consent to this Order. Unless the 

answer consents to this Order, the answer shall, in writing and 

under oath or affirmation, specifically admit or deny each 

allegation or charge made in this Order and shall set forth the 

matters of fact and law on which Mr. Preston or other person 

adversely affected relies and the reasons as to why the Order 

should not have been issued. Any answer or request for a hearing 

shall b. submitted to the Secretary, U. S. Nuclear Regulatory 

COmi88iOn, A m :  Chief, Docketing and Service Section, 

Washington, DC 20555. Copies also shall be sent to the Director, 

Office of Enforcement, U. S. Nuclear Regulatory Co~nmission, 

Washington, DC 20555, to the Assistant G8neral Counsel for Hearings 

and Enforcement at the 6ame addres8, to the Regional Administrator, 

Region 111, U. S. Nuclear Regulatory Commission, 801 Warrenville 

Road, Lisle, Illinois 6053204351, and to Mr. Preston, if the answer 

or hearing request i8 by a person other than X r .  Preston. If a 

person other than X r .  Preston requests a hearing, that person shall 

set forth with particularity the manner in which his interest is 

advers8ly aff.ct.6 by this Order and shall address the criteria set 

forth in 10 C?R 2.714(d). 

If a hearing is r0qUe8ted by X r .  Preston or a person whose interest 

is adversely affect&, the Commission will issue an Order 

de8ignating the time and place of any hearing. If a hearing is 

held, the issue to be considered at such hearing shall be whether 
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this Ordor should b. sustained. 

Pursuant to 10 CFR 2.202(c)(z)(i), Mr. Preston, or any person 

adversely affected by this Order, may in addition to demanding a 

hearing, at the time that answer is filed or sooner, move the 

presiding officer to set aside the immediate effectiveness of the 

Order on the ground +that the Order, including the need ~ for 

immediate effectiveness, is not based on adequate evidence but on 

mere suspicion, unfounded allegations, or error. 

In the ab8ence of any request for a hearing, the providons 

specified in Section IV above shall be final 20 days from the date 

of thi8 Order without further order or proceedings. AN ANSWER OR 

A REQUEST FOR A HEARING SHALL NOT STAY THE IMMEDIATE EFFECTIVENESS 

OF THIS ORDER. 

FOR THE NUCLEAR REGULATORY COlO¶ISSION 

Lieberman, Director 
of ,Enforcement 

Dated at Rockvilla, Haryland 
thfrst&l8y of April 1994 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON D C  20555400% 

JUN 2 3 ;!?4 

Docket No. 030-19747 
License No. 52-21082-31 (expired) 
IA 94-013 

Guillem Velasquet, H.0. 
959 Americo Miranda 
Reparto ktropol i tano 
(Rio Piedras) Son Juan, PR 00921 

Dear Dr. Velasquez: 

SUBJECT: CONFIRWATORY ORDER 

This i s  in reference to the Order to Transfer Byproduct Uaterial to an 
Authorized Recipient (Effective Imediately) and Deund for Information issued 
by the NRC on July 21, 1993, your Answer to the Demand for inforution dated 
September 13, 1993, and a coapleted NRC Fora 314 dated January 2 1  1994, 
notifying the NRC o f  the transfer of all licensed material previously in your 
possession to an authorized recipient. 

In your sworn response to the Demand for Information, you stated that you did 
not intend to perfora any licensed activities either personally or on behalf 
of anyone else in the future. 
H. Hosey of the NRC Region I1 office and yourself on June 2, 1994, you agreed 
to the issuance of an order that would confirm that you would not participate 
in activities licensed by the NRC for a period o f  three years and would 
contain a requirement to notify the NRC the first t i w  (if any) you engage in 
1 icensed activities thereafter. Based on these representations, we are 
issuing the enclosed Conflrmatory Order. 

In addition to the Confirmatory Order, we are enclosing Amendment 2 to your 
1 icense which fomally terainates your 1 icense. 

Questions concerning the Order may be addressed to Hs. PatricSa Santiago, 
Assistant Director for Materials, Office of Enforcement, a t  telephone number 

In a telephone conversation between Mr. Charles 

(301) 504-3055. 
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Guilleru, Velasquez, M.0. 2 

In  accordance with 10 CFR 2.790 o f  the NRC’s ‘Rules of Practice; a copy of 
this letter, i t s  enclosures, and your response will be placed i n  the N R C ’ s  
Public Document Roorn. 

Sincerely, 

James Liebeman, Director 
Office of Enforcement 

Enclosures : 
1 .  Confirmatory Order 
2 .  License Wndment No. 2 

cc w/encl s: 
Coarnsrnwealth o f  Puerto RIco 
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UNITED STATES 
NUCLEAR REGULATORY C M I S S I O N  

In the Matter O f  

1 
GUILLEREIO VELASQUEZ, M.D. 1 
$an Juan, Puerto Rico 1 

1 

Docket No. 030-19747 
License No. 52-21082-01 
I A  94-013 

CONF IRWATORY ORDER 

I 

Guillermo Velasquez, M.D. (Licensee) i s  the- holder o f  expired Byproduct 

Materials License No. 52-21082-01 (1 icense) issued by the Nuclear Regulatory 

Comission (NRC or Cmiss ion )  pursuant t o  10 CFR Parts 30 and 35 on 

September 3, 1982. The license authorized the use o f  strontium-90 fo r  

ophthalmic radiotherapy i n  accordance with the conditions specified therein. 

The l icense was renewed i n  i t s  ent i re ty  on August 21, 1987, and expired on 

August 31, 1992. The byproduct material remained i n  the possession o f  the 

Licensee u n t i l  i t  was transferred t o  an authorized recipient on January 7, 

1994 pursuant t o  an NRC Order t o  Transfer Byproduct Material t o  an Authorized 

Recipient (Effect ive I l l lediately)  and Demand f o r  Information issued July 21, 

1993. 

I1 

The Llcensea did not submit an application f o r  renewal o f  the license p r io r  t o  

i t s  explratlon, I S  requlrcrd by 10 CFR 30.37, nor d id  the L’icensee no t i f y  the 

Conmission i n  u r l t lng ,  pursuant t o  10 CFR 30.36, o f  a declsion not t o  renew 

the license. Therefore, on Sept-r 11, 1992, NRC Region I1 issued a Notice 

o f  V io la t ion (Notlce) t o  the Llcensw f o r  f a i l u re  t o  request renewal p r i o r  t o  

explrat lon o f  the l icense o r  t o  f i l e  a notice o f  non-renewal or transfer of 
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the byproduct 

Licensee t o  p 

u t e r l a l .  The 

ace the stront 

m a t e r i a l  u n t i l  he obtained a 

2 

l e t t e r  foruarding the Notice directed the 

ura-90 i n  storage and t o  discontinue use o f  the 

new NRC license. I n  the alternative, the 

Licensee was directed t o  transfer the m a t e r i a l  t o  an authorized recipient if 

adequate storage was not availabie, or t o  submit an NRC F o n  314 t o  the NRC i f  

the Licensee chose t o  dispose o f  the byproduct material. During a Oecember 4, 

1992 telephone conversation between a Region I 1  inspector and the Licensee, 

the Licensee stated that the source was locked i n  storage and that the 

Licensee had not used the source. The llcensee respondad t o  the Notice on 

December 4, 1992, by requesting renewal o f  the license. Because the Licensee 

fa i led t o  provide the appropriate l icensing fee, no action was taken by the 

NRC t o  renew the l lcense and the licensee was not l f led.  

The NRC performed a rout ine tnspection o f  the l l censee~s f a c i l i t y  i n  Rlo  

Piedras, Puerto Rico on February 24, 1993. One purpose o f  t h i s  inspection was 

t o  deternine the status o f  the s t ron t iuc90 source. The inspection revealed 

that the Licensee had continued t o  use the u t e r i a l  (1) a f te r  explration o f  

the license; (2) a f te r  receipt o f  the NRC l e t t e r  and Notice dated September 

11, 1992, which directed the Licensee t o  place the material i n  storage and t o  

discontinue use o f  the mater ia l  u n t i l  a new license was obtained; and ( 3 )  

a f t e r  the [kcorber 4, 1992 telephone conversation wi th the Region 11 inspector 

when tho inspector explained that the source could not be used and the 

Licensee had stated the source was i n  locked storage and not being used. 

I n  Apr i l  and May 1993, 

investigation o f  the c 
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the source after the license had expired and after receiving notiffcation from 

the NRC to discontinue use of the material until a new license was obtained. 

As a result of this investigation, it was determined that on 20 occasions, 

between October 9, 1992, and February 19, 1993, the Licensee, with the full 

understanding that use of the source was prohibited, dellberately used the 

strontiw-90 source for patient ophthalalc radiotherapy, in violation of 10 

CFR 30.3, In addltion, the Investlgation confirmed that the Llcensee 

dellberately provided false Information to the NRC inspector during the 

Oeceaber 4, 1992 telephone conversation and during the inspactlon conducted at 

the Llcensee’s facility on February 24, 1993. Specifically, the licensee told 

the NRC Inspector that the strontium-90 source had not been used for 

ophthalalc radiotherapy slnce receipt of the Notice rhich was issued on 

September 11, 1992, when in fact the Licensee had used the stronti-90 source 

at least 20 t l w s  between October 9, 1992 and February 19, 1993, whdch was as 

recently as five days before the Inspection. This deliberate subaisslon of 

aaterlally false Inforution constitutes vlolatlons o f  10 CFR 30.9 and 30.10. 

. 

Based on the NRC inspution and the subsequent investigation, the NRC 
determined that the Licensee, by conttnuing to use licensed uterlal after 

belng notifid o f  the expiration o f  the license whlch authorized that use and 

by deliberately providing false infomation to an NRC inspector, had 

demonstrated an unwlll ingnest to corgly with Coaisslon requirements. The 

Collission rust be able to rely on its licensees to provlde coaplete and 

accurate infomation. Ylllful vlolatlons are of particular concern to the 
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Colaistion because they undermine the COdsSion's reasonable assurance that 

1 icensed activities are being conducted in accordance with NRC requirements. 

Therefore, on July 21, 1993, the NRC issued an Order to the Licensee requiring 

the transfer o f  the strontium-90 source to an authorized recipient within 45 

days of the date of the Order. The NRC also issued a Derand for Information 

with the Order requiring the Licensee to suhit a written 

oath or affimation, stating why the NRC should have conf 

future the Licensee would comply with NRC requireaents or 

accurate information to the NRC. 

statement, under 

dence that in the 

provide complete and 

The Licensee responded to the Order in letters dated September 7 and 13, 1993, 

and In telephone conversations with the NRC Region I1 staff on Septeaber 10 

and 20, 1993. During these colunicatlons, the Licensee indicated that he was 

making a good faith effort to transfer the byproduct aaterial to an authorized 

recipient. Based on this good faith effort, the MRC by letter dated 

October IS, 1993, extended the stronti-90 transfer date to December 6, 1993. 

On January 24, 1994, the Licensee submitted a completed NRC Fora 314 notifying 

the NRC that the strontiun-90 source had been transferred to an authorized 

recipient and provided the documentation required by the Order to demonstrafe 

that the source was tested for leakage prior to the transfer and that the 

transfer had taken place. 

On September 13, 1993, the Licensee responded to the Demand for Information 

indicating that he did not intend to perform licensed activities or to use the 

strontium-90 source in his possession, o r  one in anyone else's possession. 

Further, in a telephone conversation on June 2, 1994, with Mr. Charles M. 
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Wsey of the NRC Region I1  office, Or. Vehsquer agreed to the provisions and 

to the issuance of this Confirmatory Order. I find that the Licensee’s 
comitments as set forth i n  that conversation are acceptable and necessary and 

conclude that with these comitaants the public health and safety are 

reasonably assured. In view o f  the foregoing, I have determined that the 
public health and safety require that the Licensee’s cmitaents in the 

telephone call o f  June 2, 1994 be confirmed- by this Order. 

IV 

Accordingly, pursuant to Sectiqns 81, 161b, 161i, 1610, 182 and 186 of the 

Atomic Energy Act o f  1954, as urnded,  a d  the Comission’t regulations at 

10 CFR 2.202 and 10 CFR Parts 30 and 35, IT IS HEREBY ORDERED THAT: 

1. For a period of three years froa the date o f  this Confirmatory Order, 

Guillem Velasquer, N.O., shall not supervise or engage in any way i n  

NRC-1 icensed activities. WRC-licensed activities are those activities 

which are conducted pursuant to a specific or general llcense issued by 
the NRC, including, but not liaited to, those activities of Agreement 

State Ifconsees conducted pursuant to the authority granted by 10 CFR 

150.20. 

2.  For a period o f  three years from the date o f  this Order, Or. Velasquer 

shall provide a copy o f  this Order to any prospective employer who 

engages in NRC-licensed activities (as defined in 1. above) prior to h i s  

acceptance o f  employment with such prospective employer. The purpose o f  
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this requirement is to ensure that the employer is aware of 

Or. Velasquez’ prohibition from engaging in NRC-1 icensed activities. 

3 .  The first t h e  Guillem Velasquez, M.D., is employed in NRC licensed 
activities following the three year prohibition, he shall notify the 

Regional Adainistrator, NRC Region 11, 101 Marietta Street, NU, Suite 
2900, Atlanta, 6eorgla 30323, prlor €0 engaging In MRC licensod 

activities including activities under an Agrement State license when 

activities under that license are conducted In areas of NRC jurisdiction 
pursuant to 10 CFR 150.20. The notice shall include the name, address, 

and telephone number of the NRC or Agremnt State licensee and the 

location where licensed activities will be perfotnd. 

The Regional Administrator, NRC Region 11, may, In writing, relax or rescind 
any of the above conditions upon a showing by the Ltconsee of good cauw. 

V 

Any person adversely affected by this Confirmatory Order, other than the 

Licensee, uy request a hearing within 20 days of the date of its issuance. 
Any request for a hearing shall be submitted to the Secretary, U.S. Nuclear 

Regulatory Cmission, ATTH: Chlof, Doekrting and Service Section, Uashington, 
D.C. 20555. Copies shall be sont to the Dtrector, Office of Enforcemnt, 

U. 5. Nuclear Regulatory Comisslon, Yashington, O.C. 20555, to the Assistant 

General Counsel for Hearings and Enforcement at saae address, and to the 

Regional Administrator, NRC Region 11, 101 Marietta Streot, NU, Suite 2900, 
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Atlanta, Seoqi i  30323 and to  the Llcensee. If such a person requests a 

hearing, t h a t  person shall set for th  with particularity the aanner i n  which 

his interest i s  adversely affected by this Order and shall  address the 

criteria set forth i n  10 CFR 2.714(d). 

If  a hearing i s  requested by a person whose interest i s  adversely affected, 

the Comission will issue an Order designatlng the t l u  and place of any 

hearing. 

shall be whether this Conflmtory Order should be sustained. 

If a hearing is  held, the issue t o  be considered a t  such hearing 

In the absence of any request for hearing, the provisions specified in Section 

V above shall be final 20 days froa the date o f  this Order without further 

order or proceedi ngs . 
FOR THE NUCLEAR REGULATORY CGMISSION 

Dated a t  Rockvi 11 e, Mary1 and 
this, day of June 1994 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON. O .C .  2055M00t 

Docket No. 55-30849 
License No. SOP-30516-01 
IA 94-006 

Mr. David Tang Wee 
[Home Address Deleted 
Under 10 CFR 2.7901 

Dear Mr. Tang Wee: 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED 
ACTIVITIES (EFFECTIVE IMMEDIATELY 
(NRC INSPECTION REPORT NO. 50-237/92033; 50-249/92033; 
NRC INVESTIGATION REPORT NO. 3-92-055R) 

The enclosed Order is being issued as a consequence of events- 
which occurred during operation of the Dresden Nuclear Station 
Unit 2 on September 18, 1992 and in violation of Nuclear 
Regulatory Commission (NRC or Commission) regulations and of the 
Dresden Technical Specifications. The NRC conducted an 
inspection and an investigation of the event. The investigation 
by the NRC's Office of Investigations (01) concluded that on 
September 18, 1992 you deliberately violated or caused violations 
of NRC requirements and the Dresden Technical Specifications. A 
copy of the synopsis of the 01 report was forwarded to you by 
letter dated November 4, 1993. An enforcement conference was 
held with you on November 17, 1993. 

On September 18, 1992, a rod mispositioning event occurred when a 
Nuclear Station Operator (NSO) moved a control rod out of 
sequence during your shift a8 the Station Control Room Engineer 
(SCRE). 
(QNE). 
station procodure8, at the QNE'r direction and without your 
knowledgo or authorization, after which the QNE informed you of 
the miapoaition.6 rod. Subroquently, you, the NSO, the QNE, and 
the two nucl8ar engineer8 in training who were proaent during the 
incident, 8grod not to tell anyone else about the mi8positioned 
rod incident. A. a result, neither the mispositioned rod nor the 
subsequent doviation from the planned control rod pattern were 
documented in the control room log, a Dresden Form 14-14C was 
falsified, and Commonwealth Edison Company (CECo) management was 
not informed of the incident. The 01 investigation also 
concluded, based on the testimony of three other individuals 
involved in the September 18, 1992 incident, that you 
deliberately provided inaccurate information to NRC investigators 

The error wa8 noticed by a Qualified Nuclear Engineer 
The NSO continued to move control rod8 in violation of 
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during your transcribed interview on December 1, 1992 when YOU 
denied making a statement to the effect that the information 
about the mispositioned control rod should not leave the control 
room. 

Your actions in connection with the attempt to conceal the 
September 18, 1992 event caused CECo to be in violation of its 
license conditions, including technical specifications and 
administrative procedured, and constituted a violation of 10 CFR 
50.5(a), "Deliberate Misconduct". Furthermore, your provision of 
inaccurate information which was material to NRC investigators 
constituted a violation of 10 CFR 55.9, "Completeness and 
Accuracy of Infonnationa. 

NRC does not have the requisite reasonable assurance that 
licensed activities will be properly conducted in accordance with 
regulatory requirements, including the requirement to provide 
information that is complete and accurate in all material 
respects, with you involved in licensed activities. 
Consequently, after consultation with the Commission, I have -been 
authorized to issue the enclosed Order Prohibiting Involvement in 
NRC-Licensed Activities (Effective Immediately). Failure to 
comply with the provisions of this Order may result in civil or 
criminal sanctions. 

Questions concerning the enclosed Order may be addressed to James 
Lieberman, Director, Office of Enforcement. Mr. Lieberman can be 
reached at telephone n&r (301) 504-2741. 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," 
a copy of this letter and the enclosure with your home address 
removed will be placed in the NRC's Public Document Room. 

Sincerely, 

A 

puty Executive Director 

Regional Operation8 and Research 
Nuclear Reactor Regulation, 

Enclosure: 
Order Prohibiting Involvement 

in "X-Licensad Activiti.8 
(Effective Immediately) 

cc w/enclosure: See No- Page 
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UNITED STATES 
NUCLEAR REGULATORY COMKISSION 

In the Matter of 
David Tang We@ 
Tinley Park, Illinois 

1 Docket No. 55-30849 
1 License No. SOP-30516-01 
1 IA 94-006 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-LICENSED ACTIVITIES 
( EFFECTIVE IMMEDIATELY) 

I 

Mr. David Tang Wee (Licensee) held Senior Reactor Operator's 

License No. SOP-30516-01 (License), issued by the U . S .  Nuclear 

Regulatory Commission (NRC or Commission) on August 14, 1985. 

Mr. Tang Wee was employed by Commonwealth Edison Company (CECo) 

between June 22, 1981 until his employment was terminated by CECO 

on December 2, 1992, an action which terminated license SOP- 

30516-01. The Licensee most recently held the position of 

Station Control Room Engineer (SCRE) with responsibilities 

involving compliance with NRC requirements for the operation of a 

nuclear power plant. 

DPR-25 issued by the Nuclear Regulatory Commission (NRC or 

Commission) purauant to 10 CFR Part 50. These licenses authorize 

CECo to operate the Dresden Nuclear Station Units 2 and 3 located 

near Morris, Illinoim. 

CECo holds Facility Licenses DPR-19 and 

I1 

On November 24, 1992, CECo notified the NRC that CECo senior 

managers had just become aware of an incident that had occurred 

on September 18, 1992 when Unit 2 was operating at 75% power. 

Nuclear Station Operator (NSO), who was a licenrrad reactor 

A 
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operator, incorrectly positioned control rod H-1 while 

repositioning control rods to change localized power levels 

within the reactor core, and the event was concealed from CECo 

management. Both CECo and the NRC initiated investigations of 

the incident. 

On September 18, 1992, the NSO erroneously moved control rod H-1 

from Position 48 (fully withdrawn) to Position 36. A Qualified 

Nuclear Engineer (QNE) and two individuals in training to become 

"qualified" nuclear engineers were in the control room when the 

QNE recognized the NSO's error. The QNE informed the NSO of the 

error. The NSO failed to insert the mispo8itioned rod to 

Position 00 and continued to move other control rods at the 

direction of the QNZ. Tho QNE then informed Mr. Tang Wee, the 

Station Control Room Engineor on duty, of the mispositioned rod. 

Later, Mr. Tang We. spoko with the NSO and the three nuclear 

engineers and they all agreod that they would not discuss the 

incident with anyono 818.. A 8  a result, neither the 

mispositionod rod nor tho subrequent deviation from the planned 

control rod p8tt.m wore docuented in the control room log, a 

Dresden Form 14-14C wa8 falsified, and CECo management was not 

informod of  tho fncidant. 

The NRC lican808 individual8 pursuant to 10 CFR Part 55, 

"Operators' Liconse~,~ to manipulate the controls of an 

utilization facility. The oprator license requires the 



- 3 -  

individual to observe all applicable rules, regulations and 

orders of the Commission, including the operating procedures and 

other conditions specified in the facility license. 

Dresden Technical Specification 6.2.A.1 stated that applicable 

procedures recommended in Appendix A of Regulatory Guid8 1.33, 

Revision 2 dated February 1978, shall be established, 

implemented, and maintained. Regulatory Guido 1.33 Appendix 

A.1.c included administrative procedures, gen8ral plant operating 

procedures, and procedures for startup, operation, and shutdown 

of safety related systems. 

Dresden Operating Abnormal Procedure (DOA) 300-12, Wispositioned 

Control Rod,n Revision 2, dated Novemb8r 1991, section D 

"Subsequent Operator Actions," step 2, requir8d, in part, that if 

a single control rod was inserted greater than one even notch 

from its in-sequence po8ition and reactor power was greater than 

20%,  then the mhpo8ition.d rod must be continuously inserted to 

position 00. Section D . 5  required, in part, that the NSO record 

any mispoaitioned control rod in the Unit log book. 

Dresden Abrini8trativo Procadure, (DAP)  07-29, "Reactivity 

Management Controls," Revision 0 ,  section P.1.g required, in 

part, that the station control room engin8.r (SCRE) communicate 

to the NSO the requirements for procedural adherence. 
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Drg8d.n Administrative Procedure, ( D A P )  07-01, ‘‘Operations 

Department Organization”, Section B.S.e., requires in part that 

the SCRE report any abnormal operating conditions to the Shift 

Engineer. 

These procedures were not followed. Specifically, Mr. Tang Wee 

did not communicate to the NSO requirements for procedural 

adherence concerning the NSO’s duty to record the mispositioning 

incident in the unit control room log, and did not report the 

mispositioning incident to the Shift Engineer. Instead, Mr. Tang 

Wee agreed with the NSO, the ONE and two nuclear engineers in 

training that they would not discuss the incidant with anyone 

else. 

Based on the NRC Offfco of Investigations (01) investigation of 

this matter (01 Report No. 3-92-055R), I conclude that Mr. Tang 

Wee, along with the NSO, the QNE and two nuclear engineers in 

training, deliberately attempted to conceal tha mispo8itioncd 

control rod event by failing to documant and report the incident 

as raquitod by plant procadures. 

agreement, 1cr. Tang Woa delihrately caused CECo to be in 

violation of Dre8d.n Technical Specification 6.2.A.l; DAP 07-29, 

In furtherance of t h i s  

Revision 0, Section P.1 .g ;  and DAP 07-01, Section B . 5 . 0 ,  by 

failing to communicate to tho NSO tho roquiroment to record the 

mi8p08itiOned rod event in the control room log and by failing to 

report the event to the Shift Engineer. 
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Further, in a transcribed sworn statement on December 1, 1992, 

m. Tang W8e stated that he did not have a reason to make, and 

did not believe he made, a statement to the effect that 

information about the mispositioned control rod should not leave 

the control room. Based on the transcribed testimony of three 

individuals who were present during the incident that Mr. Tang 

Wee had mad8 a statement to them to-the effect that information 

about the mispositioned control rod should not leave the control 

room, and that all five individuals had agreed not to discuss the 

event with anyone else, I conclude that Mr. Tang Wee's testimony 

to the contrary constituted the deliberat8 provision of 

inaccurate information material to the NRC in violation of 10 CFR 

55.9, "Completeness and Accuracy of Information.w 

I11 

Based on th8 above, Xr. Tang We., an employe8 of CECo at the time 

of the event, engagd in d8lihrate misconduct which caused CECo 

to be in violation of its license conditions and which 

constitutea a violation of 10 CFR 50.5. Further, I&. Tang Wee, a 

licensed unior reactor operator at the time o f  the event, 

deliboratrly provided to NRC investigators information which he 

knew to be inaccurate in soma respect material to the NRC, in 

violation of 10 CFR 55.9. 
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NRC m8t be able to rely on its licensees and their 

employee., especially NRC-licensed operators, to comply with NRC 

requirements, including the requirement to provide information 

and maintain records that are complete and accurate in all 

material respects. Mr, Tang Wee's action in causing CECo to 

violate its license conditions and his misrepresentations to the 

NRC have raised serious doubt as to-whather he can ba relied upon 

to comply with NRc requirements applicable to licensed facilities 

and licensed individuals and to provide complete and accurate 

information to the NRC. Mr. Tang Wee's deliberate misconduct 

that caused CECo to violate Commission requirements, and his 

false statements to Commission officials, cannot and will not be 

tolerated. 

Consequently, I lack the requisite reasonable asaurance that 

licensed activities can k conducted in compliance with the 

CommFsaion's requiroment8 and that the health and safety of the 

public will bo protected, i f  Mr. Tang Wee were permitted at this 

time to be engagod in tho porbormance of NRC-licensed and 

regulatod activitiem. Therefore, the public health, safety and 

interest roquiro that Mr. Tang Wee be prohibited from king 

involved in any NRC-licon8od activities for three years from the 

date of this Order. In addition, for the same period, 

Mr. Tang Wee is requir.6 to give notice of this order to any 

prospective employer engaged in NRC-licensed activitiea a8 

described in Section IV, Paragraph 8 ,  below, from whom he seeks 
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employment in non-licensed activities in order to ensure that 

suck employer is aware of Mr. Tang Wee's previous history. 

five years from the date of the Order, Mr. Tang Wee is also 

required to notify the NRC of his employment by any person 

engaged in licensed activities, as described in Section IV, 

Paragraph 8 ,  below, so that appropriate inspections can be 

performed. Furthermore, pursuant to 10 CFR 2.202, I find that 

the significance of the conduct described above is such that the 

public health, safety and interest require that this Order be 

immediately effective. 

For 

Accordingly, pursuant to sections 103, 107, 161b, 161i, 1610, 182 

and 186 of the Atomic Energy Act of 1954, as amendad, and the 

Commission's regulations in 10 CFR 2.202, 10 CFR 50.5, and 10 CFR 

55.61, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT: 

A. Mr. Tang W 8 8  i8 prohibited for three years from the 

&to of this Ordar from engaging in activities licensed 

by th8 

B. Should Kr. Tang Wee seek employment in non-licensed 

activities with any person engaged in NRC-licensed 

activities in the three years from the date of this 

Order, Mr. Tang Wae shall provide a copy of thi8 Order 
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to such person at the time Mr. Tang Wee is soliciting 

or negotiating employment so that the person is aware 

of the Order prior to making an employment decision. 

For the purposes of this Order, licensed activities 

include the activities of: (1) an NRC licensee; (2) an 

Agreement State licensee conducting licensed activities 

in NRC jurisdiction pursuant to 10 CF'R 150.20; and (3) 

an Agreement State licensee involved in the 

distribution of products that are subject to NRC 

jurisdiction. 

C. For three years from the date of this Order, 

Mr. Tang Woe shall provido notice to the Director, 

Office of Enforcement, U. S. Nuclear Regulatory 

Commission, Washington, DC 20555, of the name, 

address, and telephone number of the employer, within 

72 hours of his acceptance of an employmont offer 

involving non-licensed activities from an employer 

engaged in NRC-licensed activities, as described in 

Paragraph IV.B, above. 

D. A f t e r  tho throe year prohibition has expired as 

described in Paragraphs 1V.A and 8 ,  above, Mr. Tang Wee 

shall provido notico to the Director, Office of 

Enforcement, of acceptance of any employmont in NRC- 

licensed activity for an additional two year period. 
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The Director, Office of Enforcement may, in writing, relax or 
rescind any of the above conditions upon demonstration by wr .  

Tang Wee of good cause. 

V 

In accordance with 10’CFR 2.202, Mr-. Tang Wee must, and any other 

person adversely affected by this Order may, submit an answer to 

this Order, and may request a hearing within 30 days of the date 

of this Ord8r. 

answer consents to this Order, the answer shall, in writing and 

under oath or affirmation, specifically admit or deny each 

allegation or charg8 made in this Order and shall set forth the 

matters of fact and law on which Mr. Tang W8o or other person 

adv8r8mly aff8ct.d r8li.r and the roa80ns a8 to why th8 Order 

should not have b88n is8u8d. 

shall bo submittod to tho Socr8tary, U. S. Nuchar Regulatory 

Commission, ATTN: Chi.2, Dock8ting and S8rvic8 Section, 

Washington, DC 20454. Copi8s also shall bo sent to th8 

Dir8CtOr, Offico of Enforc.aont, U. S. NUCl8ar Regulatory 

commisai~~~~, Wa8hington, DC 20555; to th8 Assistant General 

Counsel for Searing8 and Eniorcement at th8 samo addrmss; to the 

Regional Administrator, Region 111, U. S. Nuclear Regulatory 

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and 

to m. Tang we., if the anrwmr or hearing requast i8 by a person 

oth8r than Mr. Tang Wee. If a person other than Mr- Tang Wee 

The answer may consent to this Order. Unless the 

Any answ8r or requ8st for a hearing 
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requests a hearing, that person shall set forth with 

particularity the manner i n  which his interest is adversely 

affected by this Order and shall address the criteria set forth 

in 10 CFR 2.714(d). 

If a hearing is requested by Mr. Tang Wee or a person whose 

interest is adversely hffectod, the-Commission will issue an 

Order designating the time and place of any hearing. If a 

hearing is held, the issue to be considered at such hearing shall 

be whether this Order should be sustained. 

Pursuant to 10 CFR 2.202(~)(2)(1), Mr. Tang Wee, or any person 

adv8rsely aff8ct.6 by this Ord8r, may in addition to demanding a 

hearing, at the time that answer is filed or sooner, move the 

presiding officer to s8t aside the immediat8 effectiveness of the 

Order on th8 ground that the Ord8r, including th8 n88d for 

immediate eff8ctivan8.8, i8 not bas8d on ad8quata avidence but on 

mere suspicion, unfoundod allegations, or error. 

In the ab8oncm of  any r8que.t for a hearing, the provisions 

s p e c i f i d  in Saction IV above shall b8 final 20 days from the 

date o f  thf8 Order without further order or proceoding8. AN 
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OR A REQUEST FOR A HEARING SHAU NOT STAY THE IMMEDIATE 

EFFECTIVENESS OF THIS ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 
A 

Deputy Executive Director 0 for Nuclear Reactor Regulation, 
Regional Operations and Research 

Dated,' aF Rockville, Maryland 
thisd' day of April 1994 
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UNITED STATES 

WASHINOTON, D.C. 20566401 

NUCLEAR REGULATORY COMMISSION 

December 12, 1994 
' *e * * *  

I A  94-035 

M r .  Rex Al len Werts 
(Address deleted 
under 10 CFR 2.790) 

SUBJECT : ORDER PROHIBITING INVOLVEMENT I N  NRC-L ICENSED ACTIVITIES 

01 INVESTIGATION REPORT SYNOPSIS (2-93-052R) 
AND UNESCORTED ACCESS (EFFECTIVE IMMEDIATELY) 

Dear M r  . Wert s : 

The enclosed Order Prohib i t ing Involvement i n  NRC-Licensed A c t i v i t i e s  and 
Unescorted Access (Ef fect ive ly  Imnediately) i s  being issued as a consequence 
o f  the del iberate fa l se  statements you made on an appl icat ion f o r  access 
author izat ion a t  the Carolina Power and L ight  Company's (Licensee) Brunswick 
Nuclear Plant. On o r  about March 11, 1993, you used an a l i a s  on your access 
author izat ion appl icat ion and indicated on the appl icat ion tha t  you had n o t  
been arrested o r  convicted o f  any cr iminal  offense. As a r e s u l t  o f  your 
del i berate fa1 se statements, you were granted unescorted access t o  the 
Brunswick Nuclear Plant on March 24, 1993, The Licensee subsequently learned 
o f  your use o f  an a l i a s  and tha t  you had been arrested and convicted several 
times f o r  crimes and were incarcerated f o r  some o f  those offenses. A licensee 
supervisor interviewed you about your appl icat ion, a t  which time you admitted 
tha t  you had submitted fa l se  information on your appl icat ion. 

10 CFR 50.5(a)(2), "Deliberate misconduct," p roh ib i t s  an employee o f  an NRC 
1 icensee o r  1 icensee contractor from del iberate ly  submitting information t o  
the l icensee o r  l icensee contractor t ha t  the employee knows t o  be incomplete 
or  inaccurate i n  some respect material t o  the NRC. 10 CFR Part  2, Appendix C y  
"General Statement o f  Pol icy and Procedures f o r  NRC Enforcement Actions," i n  
p a r t i c u l a r  Section V I I I ,  "Enforcement Action Involv ing Individuals," provides 
guidance and considerations f o r  enforcement sanctions against ind iv iduals  who 
del iberate ly  v io la te  NRC requirements. 

The NRC Of f i ce  o f  Invest igat ions (01) conducted an invest igat ion (2-93-052R) 
t o  determine whether you conrnitted a w i l l f u l  v i o l a t i o n  i n  connection wi th  your 
making f a l s e  statements regarding your cr iminal  background. The 01 
invest igat ion concluded t h a t  you had del iberate ly  provided fa1 se information 
concerning your cr iminal  ar rest  and convict ion record i n  order t o  gain 
unescorted access t o  the s i t e  protected area. By l e t t e r  dated September 14, 
1994, the NRC attempted t o  provide you w i th  a copy o f  the 01 invest igat ion 
synopsis and a f fo rd  you an opportunity f o r  an enforcement conference p r i o r  t o  
making a f i n a l  decision regarding escalated enforcement act ion i n  your case. 
The l e t t e r  has been returned by the post o f f i c e  as undeliverable and we have 
been unable t o  locate you. A copy o f  the September 14, 1994, l e t t e r  wi th  the 
01 synopsis attached i s  enclosed (Enclosure 1). I f  attempts t o  de l i ve r  t h i s  
l e t t e r  and the enclosed Order are not successful, i t  w i l l  not  delay the 
e f f e c t i v e  date o f  the enclosed Order nor the placement o f  t h i s  l e t t e r  and 
enclosed Order i n  the Public Document Room. 
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The f a l s e  information you provided regarding your cr iminal  h i s to ry  on the 
March 11, 1993 access author izat ion appl icat ion i s  a v i o l a t i o n  o f  10 CFR 50.5, 
"Deliberate misconduct. Such conduct i s  unacceptable t o  the NRC. Therefore, 
a f t e r  consul tat ion with the Commission, I have been authorized t o  issue the 
enclosed Order Prohib i t ing Involvement i n  NRC-Licensed A c t i v i t i e s  and 
Unescorted Access (E f fec t i ve  Immediately). Pursuant t o  section 223 o f  the 
Atomic Energy Act o f  1954, as amended, any person who w i l l f u l l y  v io lates,  
attempts t o  v io la te,  o r  conspires t o  v io late,  any provis ion o f  t h i s  Order 
sha l l  be subject t o  cr iminal  prosecution as set  f o r t h  i n  t h a t  section. 

You are required t o  provide a response t o  t h i s  Order and should do so w i th in  
20 days. Questions concerning the Order may be addressed t o  James Lieberman, 
Director, O f f i ce  o f  Enforcement. Mr. Lieberman can be reached a t  telephone 
number (301) 504-2741. 

In  accordance wi th  10 CFR 2.790 o f  the NRC't "Rules o f  Practice," a copy o f  
t h i s  l e t t e r  with your home address removed, i t s  enclosures and any response 
w i l l  be placed i n  the NRC's Pub1 i c  Document Room (PDR) . To the extent 
possible, your response should not include any personal privacy, propr ietary,  
o r  safeguards information so tha t  i t  can be placed i n  the PDR without 
redaction. However, i f  you f ind i t  necessary t o  include such information, you 
should c l e a r l y  ind icate the speci f ic  information tha t  you desire not t o  be 
placed i n  the PDR, and provide the legal  basis t o  support your request for 
withholding the information from the pub1 i c .  

Sincerely, 
A 

L. Milhoan'. 
puty Executive Di rector  f o r  
Nuclear Reactor Regulation, 
Regional Operations and Research 

Enclosures: 1. September 14, 1994 l e t t e r  with 01 synopsis 
2. Order Prohib i t ing Involvement i n  NRC-Licensed 

A c t i v i t i e s  and Unescorted Access (Ef fect ive Imnediately) 

cc w/encls: (See next page) 
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I n  the M a t t e r  of 

REX ALLEN WERTS 
(A1 so Known As : 
MICHAEL ALLEN HUNTER) 

UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

ORDER PROHIBITING INVOLVEMENT I N  

(EFFECTIVE IMMEDIATELY) 
NRC-LICENSED ACTIVIT IES AND UNESCORTEO ACCESS 

I 

Mr.  Rex Allen Werts (Also Known As: Michael Allen Hunter) was employed by 

Power Plant Maintenance, Inc., (PPM) a contractor o f  the Carolina Power and 

Light Company (CPIL o r  Licensee), f rom March 24, 1993 u n t i l  h is  unescorted 

access was revoked on July 26, 1993. Licensee i s  the holder o f  License Nos. 

DPR-62 and DPR-71 issued by the Nuclear Regulatory Conmission (NRC o r  

Conmission) pursuant t o  10 CFR P a r t  50 on December 27, 1974 and November 12, 

1976, respectively. The 1 icenses authorize the operation o f  the Brunswick 

Nuclear Plant i n  accordance with the conditions specified therein. The 

f a c i l i t y  i s  located on the Llcensee’s s i t e  i n  Southport, North Carolina. 

I 1  

On March 21, 1993, Ur. Yerts was granted unescorted access t o  the Brunswick 

Nuclear Plant, based i n  part  on representations he made on an access 

authorization application, dated March 11, 1993, which he submitted t o  Power 

Plant Maintenance, Inc., (PPU), a contractor o f  the Licensee. I n  the 

application, M r .  Werts fa lse ly  represented himself as Michael Allen Hunter and 

stated that  he had not been arrested or  convicted o f  any criminal offense. I n  

addition, Mr. Yerts fa i l ed  t o  correct that  information a f te r  he was granted 

unescorted access and continued t o  hold that  status on the basis of h is  f a l s e  
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identity. The Licensee submitted fingerprint cards completed by Mr. Werts t o  

the Federal Bureau of Investigation (FBI) and subsequently was informed that 

Mr. Werts (alias Mr. Hunter) had a record of arrests, convictions, and 

imprisonments prior to 1990. 

I11  

Based on the above, Mr. Werts engaged in deliber 

10 CFR 50.5(a)(2) which prohibits any empleyee of a licensee or licensee 

contractor from del i berately submitting to the 1 icensee or 1 icensee’s 

contractor information the employee knows to be incomplete or inaccurate in 

some respect material to the NRC. Information concerning an individual’s 

true identity and criminal history is material in that it i s  used by the 

Licensee to make determinations relative to the grant or denial of access 

authortzation. If the Licensee had been given accurate information regarding 

Mr. Werts’ criminal record, the Licensee would not have granted unescorted 

access to Mr. Werts. 

misconduct in violation of 

The NRC must be able to rely on the Licensee, its contractors, and licensee 

and contractor employees to comply with NRC requirements, including the 

requirement t o  provide information that is complete and accurate in all 

material respects. Mr. Uerts’ actions have raised serious concerns as to 

whether he can k relied upon to comply with NRC requirements and to provide 

complete and accurate infomation to the NRC or to NRC licensees in the 

future. 

Consequently, I 1 ack the requisite reasonable assurance that nuclear safety 

activities can be conducted in compliance with the Conmission’s requirements 
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and t h a t  the  hea l th  and safety of the pub l i c  would be protected i f  M r .  Werts 

were permitted a t  t h i s  t ime t o  be involved i n  the performance o f  l icensed 

a c t i v i t i e s  o r  were permitted unescorted access t o  protected o r  v i t a l  areas of 

NRC-licensed f a c i l i t i e s .  Therefore, the pub1 i c  health, safety and i n t e r e s t  

require t h a t  Mr. Werts be proh ib i ted  from being involved i n  the performance of 

a c t i v i t i e s  1 icensed by the NRC and be proh ib i ted  from obtaining unescorted 

access f o r  a per iod  of three years from the-date o f  t h j s  Order. 

o f  f i v e  years from the date of t h i s  Order, M r .  Werts i s  required t o  inform the 

NRC o f  h i s  acceptance o f  employment w i th  any employer whose operations he 

knows o r  has reason t o  be l ieve  involve NRC-licensed a c t i v i t i e s .  

pursuant t o  10 CFR 2.202, I f i n d  t h a t  the s ign i f i cance o f  the  de l ibera te  

misconduct described above i s  such t h a t  the  pub l i c  health, sa fe ty  and i n t e r e s t  

requ i re  t h a t  t h i s  Order be imnediately e f fec t i ve .  

For a per iod 

Furthermore, 
- 

Accord 

Energy 

I V  

ngly, pursuant t o  sections 103, 161b, 

Act o f  1954, as amended, and the  Corn 

161i, 182 and 186 o f  the  Atomic 

osion’s regulat ions n 

10 CFR 2.202, 10 CFR 50.5, and 10 CFR 150.20, I T  IS HEREBY ORDERED, EFFECTIVE 

IMMEDIATELY, THAT: 

A. For a three-year per iod from the  date o f  t h i s  Order, M r .  Rex A l len  

Werts i s  p roh ib i ted  from engaging i n  a c t i v i t i e s  l icensed by the 

NRC and i s  p roh ib i ted  from obtaining unescorted access t o  

protected and v i t a l  areas o f  f a c i l i t i e s  l icensed by the  NRC. 

the  purposes o f  t h i s  Order, l icensed a c t i v i t i e s  include the  

For 
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a c t i v i t i e s  l icensed o r  regulated by: (1) NRC; (2) an Agreement 

State, l i m i t e d  t o  the Licensee’s conduct o f  a c t i v i t i e s  w i th in  NRC 

an Agreement State j u r i s d i c t i o n  pursuant t o  10 CFR 150.20; 

where the licensee i s  involved i n  the d 

that  a re  subject t o  NRC j u r i s d i c t i o n .  

and 

s t r  

(3)  

but on o f  products 

0. For a five-year period from the date o f  t h i s  Order, Hr. Werts i s  

required t o  provide not ice t o  the Director, O f f i ce  of Enforcement, 

U.S. Nuclear Regulatory Comnission, Washington, D.C. 20555, o f  h i s  

acceptance o f  employment w i th  any employer whose operations he 

knows o r  has reason t o  bel ieve involve NRC-licensed a c t i v i t i e s .  

The Director,  O f f i ce  o f  Enforcement, may, i n  wr i t ing,  re lax o r  rescind any o f  

the above condi t ions upon demonstration by M r .  Werts o f  good cause. 

V 

I n  accordance w i th  10 CFR 2.202, Mr.  Uerts must, and any other person 

adversely af fected by t h i s  Order may, submit an answer t o  t h i s  Order, and may 

request a hearing on t h i s  Order, w i t h i n  20 days o f  the date o f  t h i s  Order. 

The answer my consent t o  t h i s  Order. Unless the answer consents t o  t h i s  

Order, the answer shall, i n  writ ing and under oath o r  af f i rmat ion,  

s p e c i f i c a l l y  adni t  o r  deny each a l legat ion o r  charge made i n  t h i s  Order and 

shal l  set  f o r t h  the matters o f  f a c t  and law on which Mr. Uerts o r  other person 

adversely af fected r e l i e s  and the reasons as t o  why the Order should not have 

been issued. Any answer or request f o r  a hearing shal l  be submitted t o  the 
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Secretary, U.S. Nuclear Regulatory Comnission, ATTN: Chief, Docketing and 

Services Section, Washington, DC 20555. Copies also shall be sent t o  the 

Director, Off ice o f  Enforcement, U.S. Nuclear Regulatory Conmission 

Washington, DC 20555, t o  the Assistant General Counsel fo r  Hearings and 

Enforcement a t  the same address, t o  the Regional Administrator, Reg on 11, 

U.S. Nuclear Regulatory Conmission, 101 Marietta S t .  N.W., Atlanta, Georgia 

30323, and t o  Mr.  Werts, i f ' t h e  answer or hearing request i s  by a person other 

than M r .  Werts. I f  a person other than Mr.  Werts requests a hearing, that  

person shall s e t  fo r th  wi th par t i cu la r i t y  the manner i n  which h is  interest  is 

adversely affected by t h i s  Order and shall address the c r i t e r i a  set fo r th  i n  

10 CFR 2.714(d). 

If a hearing i s  requested by Mr .  Yerts o r  a person whose interest  i s  adversely 

affected, the Conmission w i l l  issue an Order designating the t im and place o f  

any hearing. I f  a hearing i s  held, the issue t o  be considered a t  such hearing 

shall be whether t h i s  Order should be sustained. 

Pursuant t o  10 CFR 2.202(~)(2)(1), Mr. Werts, o r  any other person adversely 

affected by t h i s  Order, may, i n  addition t o  demanding a hearing, a t  the time 

the answer it filed or sooner, move the presiding o f f i ce r  t o  set aside the 

immediate effectiveness o f  the Order on the ground that the Order, including 

adequate evidence but on the need f o r  i l l a d i r t e  effectiveness, i s  not based on 

mere suspicion, unfounded allegations, o r  error. 

I n  the absence o f  any request f o r  a hearing, the prov 

Section I V  above shall be f i n a l  20 days from the date 
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further order or proceedings. AN ANSWER OR A REQUEST FOR A HEARING SHALL NOT 

STAY THE IMHEDIATE EFFECTIVENESS OF THIS  ORDER. 

FOR THE NUCLEAR REGULATORY CWISSION 

eputy Executive Director f o r  ' Nuclear Reactor Regulation, 
Regional Operations and Research 

Dated a o k v i l l e ,  Maryland 
this &ay of December 1994 
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SY NOPS I s 

On August 20, 1993, the U.S.  Nuclear Regulatory Conmission (NRC) licensee, 
Carolina Power and Light Company, submitted a Security Event Report t o  the NRC 
regarding an event a t  the licensee's Brunswick Nuclear Plant (BNP). The event 
described by the licensee involved an employee of a contractor who was granted 
unescorted access t o  the BNP v i t a l  and protected areas based on fa l s i f i ed  
employment and background information. This matter was referred t o  the NRC 
Off ice o f  Investigations (01) Region I1 Fie ld  Off ice on September 1. 1993. for  
evaluation. 

Based on 01 review o f  the documentation and eviden'ce obtained i n  t h i s  
investigation, it i s  concluded that the subject del iberately f a l s i f i e d  
personal ident i f icat ion and background information t o  deceive the contractor, 
PPM. the licensee and the NR6 i n  order t o  fraudulently obtain employment and 
unescorted access a t  the BNP. 

Case No. 2-93-052R 1 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGT Y. D.C. 20555-0001 

September 2 7 ,  1994 

IA 94-024 

Larry D. Wicks, President 
Western Industrial X-Ray Inspection Company, Inc. 
5354 Highway 89 North 
Evanston, Wyoming 82931 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES 
(EFFECTIVE IMMEDIATELY) 

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities 
(Effective Immediately) is being issued because you engaged in deliberate 
misconduct as defined in 10 CFR 30.10. As described in the Order in more 
detail, the NRC has concluded that you deliberately failed to send'an 
employee's thermoluminescent dosimeter (TLD) in for processing after you 
learned of an incident on July 31, 1993; that you deliberately failed to 
perform an evaluation of this employee's radiation exposure after becoming 
aware of the incident; that you were not truthful in responding to NRC 
inspectors and investigators about this incident; and that you deliberately 
failed to ensure that properly calibrated alarm ratemeters were provided and 
used by your radiography personnel. A copy of the synopsis of the 01 report 
is enclosed. 

The Order prohibits your involvement in NRC-licensed activities for a period 
of five years from the date of the Order, except as necessary to maintain 
licensed material in possession of WIX in safe storage or to transfer that 
material to an authorized recipient. 
prohibited from any involvement in managing, supervising, or performing 
activities that are regulated by the NRC, including conducting o r  supervising 
radiography activities and acting as a Radiation Safety Officer for an NRC 
1 icensee. 

Other than this exception, you are 

Failure to comply with the provisions of this Order may result in further 
civil or criminal sanctions. 

Questions concerning this Order should be addressed to Mr. James Lieberman, 
Director, Office of Enforcement, who can be reached at (301) 504-2741. 
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Larry  0. Wicks - 2 -  

In accordance w i t h  10 CFR 2.790 o f  the NRC's "Rules of Pract ice" ,  a copy o f  
t h i s  l e t t e r  and the enclosures w i l l  be placed i n  the N R C ' s  Public Document 
Room. 

FOR THE NUCLEAR REGULATORY COMMISSION 
A 

and Operations SuppoA- 
- 

Docket No. 030-32190 
License No. 49-27356-01 

Enclosures : 
1. Order 
2. 01 synopsis 

cc wjenclosures: S ta te  o f  Wyoming 

I A  94-024 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter o f  

LARRY D. WICKS 
IA 94-024 

1 

ORDER PROHIBITING INVOLVEMENT IN 
NRC-L IC ENS ED ACT I V IT I ES 
(EFFECTIVE IMMEDIATELY) 

I 
Larry D. Wicks is the President and Radiation Safety Officer for Western 

Industrial X-Ray Inspection Company, Inc. (WIX), Evanston, Wyoming. WIX holds 

License No. 49-27356-01 issued by the Nuclear Regulatory Commission (NRC or 

Commission) pursuant to 10 CFR Parts 30 and 34. The license authorizes the 

1 icensee to possess sealed sources o f  iridium-192 in various radiography 

devices for use in performing industrial radiography in accordance with the 

conditions of the license. The license was suspended by NRC Order on June 16, 

1994, and remains suspended while a hearing requested by the licensee is 

pending . 

I1 

The suspension o f  License No. 49-27356-01 was based on the results o f  NRC 

staff inspections and Office of Investigations (01) investigations of WIX 

conducted in April 1993 and in January and March 1994. These inspections and 

investigations identified numerous violations of NRC's radiation safety 

requirements, including some violations that were found to have recurred after 

being identified in previous inspections and some which were found to have 

been committed deliberately by Mr. Wicks and other employees of WIX. 

violations were described in inspection reports 030-32190/93-01 and 

These 
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030-32190/94-01 issued on May 12, 1994, and were the subject of an enforcement 

conference held April 1, 1994 in Arlington, Texas, during which Mr. Wicks was 

given the opportunity to provide additional information concerning each 

violation. In Investigation Report 4-93-017R, issued August 2, 1993, 01 found 

three deliberate violations and in Report 4-93-049R, issued July 8, 1994, 01 

found four deliberate violations. 

Based on its review of all available information, 

Wicks violated the provisions of 10 CFR 30.10, wh 

the NRC 

ch proh 

concludes that Mr. 

bits individuals 

from deliberately causing a licensee to violate NRC requirements and from 

deliberately providing materially incomplete or inaccurate information to the 

NRC or to a licensee o f  the NRC. Specifically, as discussed below in more 

detail, the NRC concludes that: 1) Mr. Wicks deliberately failed to send an 

employee's thermoluminescent dosimeter (TLD) in for immediate processing after 

he learned of a radiography incident that occurred on July 31, 1993, a 

violation of 10 CFR 34.33(d); 2) Mr. Wicks deliberately failed to perform an 

evaluation of the same employee's radiation exposure after becoming aware of 

the incident, a violation of 10 CFR 20.201; 3 )  Mr. Wicks deliberately 

provided inaccurate information to NRC investigators about the July 31, 1993, 

incident and his follow-up to the incident, a violation of 10 CFR 30.10; and 

4) During March, April, and July of 1993 and January 1994, Mr. Wicks 

deliberately failed to ensure that calibrated alarm ratemeters were provided 

and used by WIX radiography personnel, a violation of 10 CFR 34.33(f ) (4) .  

The first three violations above are directly related to the July 31, 1993, 

radiography incident. That incident, which was reported to Mr. Wicks on the 
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date it occurred, by the two WIX employees who were involved in it, involved a 

radiation source in a radiographic exposure device not being properly returned 

to its shielded position before the device was moved by one of the employees. 

This resulted in the self-reading pocket dosimeter of one of the employees, a 

radiographer's assistant, going off-scale, indicating that the radiographer's 

assistant received a radiation exposure beyond the range of the pocket 

dosimeter.' When the pocket dosimeter of someone engaged in radiography i s  

discharged beyond its normal range, NRC regulations in 10 CFR Parts 34 and 20, 

respectively, require: 1) that the licensee send the individual's TLD in for 

immediate processing to determine the individual's radiation exposure; and 2) 

that the licensee perform evaluations as necessary, whether or not a TLD 

reading is available, to determine the individual's radiation exposure and to 

ensure compliance with NRC exposure limits. In this case, the NRC concludes 

that Mr. Wicks deliberately did neither and that he has not been truthful in 

providing information about this incident to NRC personnel and others. 

When the NRC began its investigation of this incident in January 1994, Mr. 

Wicks had no record of the radiographer's assistant's exposure for the day or 

month in question. 

enforcement conference that after learning of the incident he sent all TLDs 

worn by company personnel during the month of July 1993 in one package to 

Landauer, Inc., the company that processes TLDs for WIX, and that he included 

a note requesting immediate processing o f  the TLD worn by the radiographer's 

assistant. However, a representative o f  Landauer, Inc., stated to NRC 

Mr. Wicks stated during the investigation and at the 

' Later reenactments of the incident resulted in an estimate that the 
radiographer's assistant received 6 rems, an exposure in excess of the NRC 
occupational quarterly limit of 3 rems in effect 'at the time of the incident. 
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personnel that while it had received TLDs from WIX for other employees for the 

month of July 1993, it had no record of receiving a TLD for the radiographer's 

assistant for that month and no record o f  receiving a request from Mr. Wicks 

for expedited processing of any TLDs sent in for that month. 

exposure records for the month of July 1993 and quarterly records for the 

months of July-September 1993 which were mailed by Landauer to WIX and 
retained by W I X  contain no information regarding the radiographer's 

assistant's exposure for the month of July 1993 (her exposure records for all 

other months are avai 1 ab1 e) .' 

In fact, 

Mr. Wicks told NRC investigators that he had never provided an exposure 

estimate to the radiographer's assistant because he had none to give her, 

i.e., he did not have a report from Landauer. However, this is inconsistent 

with statements by: 1) the radiographer's assistant that she persisted in 

trying to obtain from Mr. Wicks her exposure for the month of July and that 

Mr. Wicks eventually -- about three weeks after the incident -- told her she 
had received 350 millirem, 2) the radiographer involved in the incident that 

Mr. Wicks had informed him that "everything was OK" and that the 

radiographer's assistant had received 600 millirem for the quarter, and 3) the 

assistant's husband, also a WIX employee, that Mr. Wicks had called his wife 

two to three weeks after the incident and had given her a number "which was 

lower and we were happy. " 

' Mr.  Wicks claims that he was unaware of this fact until the NRC 
questioned him in January 1994. 
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the enforcement 

n the incident 

conference that he had been misled 

nto believing that the incident was 

not serious. While both employees admit to providing Mr. Wicks false accounts 

of the incident in an attempt to cover up their own mistakes, the 

radiographer's assistant and her husband both told NRC investigators that Mr. 

Wicks was informed when the reports were turned in on July 31, 1993, that the 

reports were false and that Mr. Wicks was told that the radiographer involved 

in the incident had been asleep in the truck instead of supervising the 

radiographer's assistant (as required by NRC regulations). Mr. Wicks denied 

having been told that the reports were false. 

Mr. Wicks also told NRC personnel during the enforcement conference that he 

did not realize that Landauer had not provided him a July 1993 exposure record 

for the radiographer's assistant and had not called Landauer until the NRC 

began its investigation in January 1994. The only explanation Mr. Wicks has 

offered for not pursuing the question of the radiographer's assistant's July 

1993 exposure is that he was very busy. However, the following events raise 

significant questions about Mr. Wicks' credibility: 

1. In August 1993, Mr. Wicks received Landauer's report for the month of 

July 1993 which, as indicated earlier, contained no monthly exposure 

record for the radiographer's assistant. Despite, according to Mr. 
Wicks, having requested immediate processing o f  the assistant's badge 

from Landauer, Mr. Wicks told the NRC investigator that he didn't read 

the monthly report. 
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Mr. Wicks stated at the enforcement conference that he placed the 

assistant on limited duty as soon as he was informed of the incident 

pending the receipt of a report from Landauer and that she was limited 

to working in the darkroom and "completely away from my shooting area" 

from July 31, 1993, until she left WIX toward the end of September 

1993.3 Mr. Wicks stated that having an employee in a restricted status 

for nearly two months did not remind him of the fact that he had never 

received a response to his request for immediate processing of her July 

1993 TLD. 

3. On October 1, 1993, Mr. Wicks provided a summary o f  the radiographer's 

assistant's radiation exposure history, including the period in question 

(July 1993), to her new employer, an NRC licensee. 

Wicks relied not on Landauer records, even though records were available 

for all months but July and September 1993, but by adding up daily 

dosimeter records, which were blank for July 31, 1993. Despite making 

these calculations for the radiographer's assi'stant, Mr. Wicks stated at 

the enforcement conference that he was not reminded o f  the fact that he 

had never received a response to his request for immediate processing of 

her July 1993 TLD. 

In doing so, Mr. 

4.  Later in October 1993, Mr. Wicks responded to a request from the NRC for 

the radiation exposure reports of terminated employees, as required by 

' The NRC notes that the radiographer's assistant disputes Mr. Wicks' 
account, stating that she was permitted to resume work involving exposure to 
radiation about three weeks after the incident when Mr. Wicks called her and 
told her that her exposure was 350 millirems. 
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10 CFR 20.408(b). 

provide a report for the radiographer's assistant despite having 

provided one for her husband, whose termination date occurred five days 

after hers. Mr. Wicks had not provided the NRC a termination report for 

the radiographer's assistant when the NRC began its investigation in 

January 1994. 

In responding to this request, Mr. Wicks did not 

Moreover, Mr. Wicks is an experienced radiographer and has been trained on the 

significance of overexposures. Considering that this appears to be the first 

time that his firm had the potential for an overexposure warranting immediate 

processing o f  the assistant's badge and assuming that the badge was sent as he 

states, then it is not credible that he would not have followed up on it. The 

NRC also does not consider credible Mr. Wicks' statement that he sent the TLD 

in for processing. According to Landauer, the incidence of TLDs being lost in 

delivery is very small. 

assistant's TLD in the mail is not an issue because Mr. Wicks has indicated on 

a number of occasions that he packaged all WIX TLDs together for shipment to 

Landauer and Landauer received the package. 

informed the NRC staff that all TLDs are electronically scanned upon receipt, 

and that Landauer employs the use of a data base to verify that TLDs which are 

scanned after processing match those which are scanned upon receipt. The 

process is designed to alert Landauer to situations in which a TLD is lost 
during processing. 

flag any TLD number which was scanned upon receipt and was not scanned again 
after processing. 

Landauer customers. 

In this case, the loss of the radiographer's 

Landauer representatives have 

Landauer's automated reporting system includes controls to 

Lost TLDs are noted on dosimetry reports provided to 
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Based on its review o f  the evidence gathered during its invest 

as the information obtained during the enforcement conference, 

on, as well 

NRC 

concludes that Mr. Wicks did not send the radiographer's assistant's TLD in 
for processing; that Mr. Wicks deliberately failed to conduct an evaluation of 

this individual's radiation exposure from the incident; and that Mr. Wicks 

deliberately provided false information regarding the incident to the NRC and 

false information regarding the individual's radiation exposure history to 

another 1 icensee o f  the NRC. 

In addition, with regard to the NRC's requirement that all radiography 

personnel be equipped with alarm ratemeters that have been cal i brated at 

periods not to exceed one year, the NRC's investigations found that Mr. Wicks 

repeatedly failed to ensure that this requirement was met. This violation was 

first discovered and discussed with Mr. Wicks following an inspection and 

investigation in April 1993. When the NRC conducted its investigation 

beginning in January 1994, this same violation was found to have occurred in 

July 1993, two months after it was first discussed with Mr. Wicks, and again 

in January 1994 when Mr. Wicks could not produce current calibration records 

for alarm ratemeters worn by either o f  two radiography personnel on 

January 18, 1994. When questioned by NRC investigators, Mr. Wicks provided 

conflicting statements as to whether he had even supplied ratemeters to his 

radiographers but he said he understood it was his responsibility to ensure 

that alarm ratemeters were calibrated. Given the repetitive nature o f  this 

violation and Mr. Wicks' knowledge of this requirement, the NRC concludes that 

Mr. Wicks deliberately caused the licensee to violate this requirement. 
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I 1 1  

Based on the above, the NRC staff concludes that Larry 0. Wicks, President and 

Radiation Safety Office for WIX, has engaged in deliberate misconduct that has 

caused the Licensee to be in violation of 10 CFR 34.33(d), 34.33(f)(4), and 

20.201, It further appears that Mr. Wicks has deliberately provided to NRC 

personnel and to another licensee of the NRC information that he knew to be 

incomplete or inaccurate in some respect material to the NRC, in violation of 

10 CFR 30.10. 

to comply with NRC requirements, including the requirement to provlde 

information that is complete and accurate in all material respects. 

Mr. Wicks' actions in causing the Licensee to be in deliberate violation of 

radiation safety requirements and his misrepresentations to the NRC have 

raised serious doubts as to whether he can be relied upon to comply with NRC 

requirements and to provide complete and accurate information to the NRC. NRC 

confidence in Mr. Wicks' conducting NRC-licensed activities safely and in 

rements is further eroded by the fact that he was the 

The NRC must be able to rely on the Licensee and its employees 

compliance with NRC requ 

President of the company 

del iberate misconduct . 
and the Radiation Safety Officer when he engaged in 
n both of these positions, particularly in his role 

as the Radiation Safety Officer, Mr. Wicks is relied upon by the NRC to ensure 

that all radiation safety requirements are met. Conduct o f  this nature cannot 

and will not be tolerated by the NRC. 

Consequently, I lack the requisite reasonable assurance that 1 icensed 

activities can be conducted in compliance with the Commission's requirements 

and that the health and safety of the public will be protected, if Mr. Wicks 

I 
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were permitted at this time to engage in NRC-licensed activities. Therefore, 

the public health, safety and interest require that Larry D. Wicks be 

prohibited from engaging in NRC-licensed activities (including any 

supervising, training, or auditing) for either an NRC licensee or an Agreement 

State licensee performing licensed activities in areas of NRC jurisdiction in 

accordance with 10 CFR 150.20 for a period o f  five (5) years from the date of 

this Order. Furthermore, pursuant to 10 CFR 2.202, I find that the 

significance of the violations and conduct described above is such that the 

public health, safety and interest require that this Order be immediately 

effect i ve . 

IV 

Accordingly, pursuant to sections 81, 161b, 161i, 182 and 186 of the Atomic 

Energy Act of 1954, as amended, and the Commission's regulations in 

10 CFR 2.202 and 10 CFR 30.10, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, 

THAT: 

1. Larry Dale Wicks is prohibited for five years from the date o f  this 

Order from engaging in NRC-licensed activities, except as provided in 

item 3, below. NRC-licensed activities are those activities that are 

conducted pursuant to a specific or general license issued by the NRC, 

including but not limited to, those activities of Agreement State 

licensees conducted pursuant to the authority by 10 CFR 150.20. 



2. 

3 .  
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The first time Mr. Wicks is employed in NRC-licensed activ 

following the five-year prohibition, he shall notify the D 

ties 

rector, 

Office of Enforcement, U.S. Nuclear Regulatory Commission, Washington, 

D. C. 20555 and the Regional Administrator, NRC Region IV, at least five 

days prior to the performance of licensed activities (as described in 1 

above). The notice shall include the name, address, and telephone 

number of the NRC or Agreement State licensee and the location where the 

licensed activities will be performed. The notice shall be accompanied 

by a statement that Mr. Wicks is committed to compliance with regulatory 

requirements and the basis why the Commission should have confidence 

cable NRC requirements. that he w 

Mr. Wicks 

1 1  now comply with appl 

is permitted to conduct licensed activities only as necessary 

to maintain licensed material in the possession of Western Industrial 

X-Ray Inspection Company in safe storage and transfer the material to an 

authorized recipient. 

rector, Office o f  Enforcement, may, in writing, relax or resc 

the above conditions upon demonstration by Mr. Wicks of good cause. 

V 

nd any of 

In accordance with 10 CFR 2.202, Mr. Wicks must, and any other person 

adversely affected by this Order may, submit an answer to this Order, and may 

request a hearing on this Order, within 20 days of the date of this Order. 

The answer may consent to this Order. Unless the answer consents to this 
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Order, the  answer sha l l ,  i n  w r i t i n g  and under oath o r  a f f i rmat ion ,  

s p e c i f i c a l l y  admit o r  deny each a l l ega t ion  o r  charge made i n  t h i s  Order and 

sha l l  set  f o r t h  the  matters o f  f a c t  and law on which M r .  Wicks o r  other person 

adversely a f fec ted  r e l i e s  and the  reasons as t o  why the  Order should no t  have 

been issued. Any answer o r  request f o r  a hearing sha l l  be submitted t o  the 

Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing and 

Service Section, Washington, DC 20555. 

Director,  O f f i ce  o f  Enforcement, U.S. Nuclear Regulatory Commission, 

Washington, DC 20555, t o  the Assistant General Counsel f o r  Hearings and 

Enforcement a t  the same address, t o  the  Regional Administrator, NRC Region I V ,  

611 Ryan Plaza Drive, Sui te 400, Ar l ington, Texas 76011, and t o  M r .  Wicks i f  

the  answer o r  hearing request i s  by a person other than Mr .  Wicks. 

person other than M r .  Wicks requests a hearing, t h a t  person sha l l  set f o r t h  

w i t h  p a r t i c u l a r i t y  the manner i n  which h i s  o r  her i n t e r e s t  i s  adversely 

affected by t h i s  Order and sha l l  address the  c r i t e r i a  set f o r t h  i n  10 CFR 

2.714(d). 

Copies also sha l l  be sent t o  the 

I f  a 

I f  a hearing i s  requested by Mr.  Wicks o r  a person whose i n t e r e s t  i s  adversely 

affected, t he  Commission w i l l  issue an Order designating the  t ime and place o f  

any hearing. If a hearing i s  held, the issue t o  be considered a t  such hearing 

sha l l  be whether t h i s  Order should be sustained. 

Pursuant t o  10 CFR 2.202(~)(2)(1), Mr.  Wicks, o r  any other person adversely 

a f fec ted  by t h i s  Order, may, i n  add i t ion  t o  demanding a hearing, a t  the time 

the  answer i s  f i l e d  o r  sooner, move the  pres id ing  o f f i c e r  t o  set  aside the 

immediate effect iveness o f  the Order on the  ground tha t  the Order, inc lud ing  

NUREG-0940, PART I A284 



- 13 - 
the need for immediate effectiveness, is not based on adequate evidence but on 

mere suspiciott, unfounded allegations, or error. 

In the absence of any request for hearing, the provisions specified in Section 

I V  above shall be final 20 days from the date of this Order without further 

order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE 

IMMEDIATE EFFECTIVENESS OF T H I S  ORDER. 

FOR THE NUCLEAR REGULATORY COMMISSION 
/ n n 

Dated at Rockvil 
t h i a i a y  of 

and Operations Suppori- 
- 

e, Maryland 
September 1994 

NUREG-0940, PART I A285 



SYNOPSIS 

On January 27. 1994, the Nuclear Regulatory Conmission, Region IV, Office of 
Investigations, in i t ia ted an investigation t o  determine whether a radiographer 
deliberately allowed a radiographer's assistant t o  work without supervision 
and whether the licensee deliberately failed t o  evaluate a potential 
overexposure incident. During the conduct of the investigation. it was 
alleged a false report regarding the potential overexposure was deliberately 
submitted to  the licensee by the radiographer and the radlographer's 
assistant. During the conduct o f  th is  investigation, there were additional 
allegations that the licensee had deliberately failed t o  provide calibrated 
a la rm ratemeters t o  radiographers and the Iicensee's radiographers had 
deliberately failed to  supervise radiographer's assistants. 

Evidence developed during the investigation substantiated the allegation that 
a radiographer deliberately allowed a radiographer's assistant t o  perform 
radiographic operations without pro r supervision, and the licensee 

incident. Additionally, th is  investi ation deterwined that a radiographer and 

about the potential overexposure incident t o  the licensee. This investigation 
further detemjned that on January 18, 1994, the licensee deliberately f a i l e d  
t o  provide calibrated a l a n  raterncters t o  a radiographer and radiographer's 
assistant. This Investigation deterwined that i n  a separate incident from 
that previously addressed, there was insuff icient evidence t o  establish that 
the 1 icensee's radiographers had deliberately fa i led t o  supervise 
radiographer's assistants while conducting radiographlc operations. 

deliberately did not conduct an eva Y uation of a potential overexposure 

a radiographer's assistant deliberate P y prepared and suk i t t ed  false reports 

Case No. 4*93-04* 1 
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LBP-95-22 

November 16, 1995 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 
Peter 8. Bloch, Chairman 

Dr. Jerry Kline 
Dr. Charles Kelber 

In t h e  Matter of 

WESTERN INDUSTRIAL X-RAY 
INSPECTION CO., INC. 

and 

LARRY D. WICKS 

Docket Nos. 30-32190-EA 
30-32190-EA-2 

ASLBP NOS. 94-699-09-EA 
95-702-01-EA-2 

FINAL INITIAL ORDER 
(Approval of Settlement and Dismissal) 

Western Industrial X-Ray Inspection Co., Inc. ( W I X ) ,  

Larry D. Wicks, and the Staff of the United States Nuclear 

Regulatory Commission (Staff) have reached an agreement in 

settlement of these proceedings, the terms of which agree- 

ment are set forth in full in Attachment A ,  l*stipuiation 

for Settlement of Proceedings." After studying this agree- 

ment, the Atomic Safety and Licensing Board had some ques- 

tions concerning the appropriateness of the settlement. 

Accordingly, it held a transcribed teleconference, on Novem- 

ber 3, 1995, which resolved the Board's questions. 
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In the course of the teleconference, we became s a t i s -  

f ied: 

0 WIX has an adequate reason for selecting Mr. Heath as 

Radiation Safety Officer. Though he is not a trained 

RSO, he has an engineering degree and radiography 

background and will be required to take appropriate 

training. Paragraph 5 of the Settlement Agreement 

provides further assurance by requiring audits of 

operations. The Staff is satisfied with this arrange- 

ment. Tr. 17-19. 

0 Mr. John Phillips, who has a 1/3 financial interest in 

the company and is the company lawyer and a local 

municipal court judge, will take management responsi- 

bility. Mr. Larry Wicks will be restricted to a role 

in sales and business acquisition and as an advisor to 

Mr. Phillips about commercial practices in the indus- 

try. Mr. Wicks will not play any role in employee 

evaluation. Tr. 20-25, 29-30, 30-32. 

0 Although Mr. Wicks may be reinstated in WIX after two 

years upon application to the Staff, this process will 

not be automatic and will entail Staff discretion. Tr. 

25-29, 32-33, 34- 
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1. ORDER 

For all the foregoing reasons and upon consideration of 

the entire record in this matter, it is this 15th day of 

November, 1995, ORDERED, that: 

1. The Western Industrial X-Ray Inspection Co., Inc. 
(WIX) motions to withdraw its requests for hearing are 
granted. The withdrawn requests for hearing relate to 
(a) the Staff's Order to WIX of June 16, 1994 ("Order Sus- 
pending License (Effective Immediately) and Demand for 
Information,** 59 Fed. Reg. 33027 (June 27, 1994) ("Suspen- 
sion Order"), dated July 1, 1994, and (b) the Staff's Orders 
to WIX of September 27, 1994 ("Order to Transfer Material 
(Effective Immediately) and Order Revoking License" 59 Fed. 
Reg. 50931 (October 6, 1994) ("Revocation Order"), dated 
October 14, 1994. 

2. WIX is dismissed as a party in the proceedings 
pertaining to those Orders and to this proceeding. 

3. The motion of Larry sks to withdraws his request 
for hearing on the Staff's '-, * to Mr. Wicks of September 
27, 1994 (IlOrder Prohibiting Involvement in NRC-Licensed 
Activities (Effective Immediately),o* 59 Fed. Reg. 50932 
(October 6, 1994) ("Prohibition Order") , dated October 14, 
1994, is granted. 

4. Mr. Wicks is dismissed as a party in the proceeding 
pertaining to that Order. 
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5 .  T h e  **Stipulation for Settlement of Proceedings, ‘I 
contained in Attachment A to this Memorandum and Order is 
adopted as an Order of this Atomic Safety and Licensing 
Board. 

THE ATOMIC SAFETY AND LICENSING BOARD 

/Dr . Jerry Kline 
Administrative Judge 

Dr. Charles Kelber 
Administrative Judge 

h 

Peter B. Bloch 
Chairman 

Rockville, Maryland 
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Attachment A' 

STIPULATION FOR SETTLEMENT OF P ROCEEDI NGS* 

THIS AGREEMENT is made by and between Western 

Industrial X-Ray Inspection Co., Inc. (llWIX1l or the Li- 

censee") , Larry D. Wicks (DIWickslg) and the Staff of the 

United States Nuclear Regulatory Commission ("NRC Staff" or 

'5taff") , to wit: 
WHEREAS WIX holds Byproduct Material License No. 

49-27356-01 issued by the NRC pursuant to 10 C.F.R. Parts 30 

and 34, which license authorizes WIX to possess sealed 

sources of iridium-192 in various radiography devices for use 

in performing industrial radiography activities in accordance 

with the conditions specified therein, and is due to expire 

on August 31, 1996; and 

'The heading contained in the stipulation of the 
parties has been omitted as redundant. Page numbers have been 
changed for consistency with this document. 

'In the course of the Teleconference of November 3, 
the Board admitted two exhibits. Tr. 16. On further 
consideration, it is not necessary that those exhibits be 
admitted. "his Attachment is sufficient. Accordingly, the two 
Board exhibits shall not be admitted. This Order and its 
attachment may be read in conjunction with the official 
Transcript. No further exhibits are necessary. 
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WHEREAS Wicks is and has been at all times 

relevant hereto the principal shareholder, President, and 

Radiation Safety Officer ("RSO") of WIX, with responsibili- 

ties, inter alia, involving compliance with NRC requirements 

for radiation protection; and 

WHEREAS on June 16, 1994, the NRC Staff issued an 

"Order Suspending License (Effective Immediately) and Demand 

for Information,1* 59 Fed. Reg. 33027 (June 27, 1994) ("Sus- 

pension Order1*), based, i n t e r  alia, upon a finding that WIX 

had engaged in numerous violations of NRC radiation safety 

regulatory requirements, including several violations which 

were found to be of a recurring nature and/or were committed 

deliberately by Licensee employees, including WIX's President 

and RSO, in violation of 10 C.F.R. S 30.10; and 

WHEREAS the Suspension Order suspended License 

No. 49-27356-01, pending further order, effective immedi- 

ately, and also demanded information from the Licensee in 

order to assist the NRC in determining whether the license 

should be revoked and whether Wicks should be prohibited from 

performing NRC-licensed activities; and 

WHEREAS on September 27, 1994, the NRC Staff 

issued (1) further Orders directed to WIX, "Order to Transfer 

Material (Effective Immediately) and Order Revoking License" 

59 Fed. Reg. 50931 (October 6, 1994) ("Revocation Order") ; 

and (2) an Order directed to Wicks, "Order Prohibiting 

Involvement in NRC-Licensed Activities (Effective Immedi- 



-- 7 -- 
ately)," 59 Fed. Reg. 50932 (October 6, 1994) ("Prohibition 

Order"), based, inter alia, upon a finding that the NRC 

lacked adequate assurance that the public health and safety 

would be protected if WIX retains possession of licensed 

material, or if licensed activities are conducted by WIX 

and/or its President and RSO in the future; and 

WHEREAS the Revocation Order required the Li- 

censee, inter a l i a ,  to transfer all NRC-regulated material in 

its possession to the manufacturer or other person authorized 

to possess the material and revoked License No. 49-27356-01, 

effective immediately; and 

WHEREAS the Prohibition Order, inter alia, 

prohibited Wicks from engaging in NRC-licensed activities 

(including any supervising, training or auditing) for either 

an NRC licensee or Agreement State licensee performing 

licensed activities in areas of NRC jurisdiction in accor- 

dance with 10 C.F.R. S 150.20 for a period of five (5) years 

from the date of that Order; and 

WHEREAS requests for hearing were filed by WIX 

concerning the Suspension Order and Revocation Order on July 

1 and October 14, 1994, respectively, and a request for 

hearing was filed by Wicks concerning the Prohibition Order 

on October 14, 1994, in response to which adjudicatory 

proceedings have been convened and remain pending before an 

Atomic Safety and Licensing Board (ttLicensing Board") at this 

time; and 
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WHEREAS the undersigned parties recognize that 

certain advantages and benefits may be obtained by each of 

them through settlement and compromise of the matters now 

pending in litigation between them, including, without 

limitation, the elimination of further litigation expenses, 

uncertainty and delay, and other tangible and intangible 

benefits, which the parties recognize and believe to be in 

the public interest; and 

WHEREAS, pursuant to 10 C . F . R .  S 2 . 2 0 3 ,  the 

Staff, WIX and Wicks have stipulated and agreed to the 

following provisions for settlement of the above-captioned 

proceedings, subject to the approval of the Licensing Board, 

before the taking of any testimony or trial or adjudication 

of any issue of fact or law; and 

WHEREAS WIX and Wicks are willing to waive their 

hearing and appeal rights regarding these matters, in consid- 

eration of the terms and provisions of this stipulation and 

settlement agreement; and 

WHEREAS the terms and provisions of this Stipula- 

tion, once approved by the Licensing Board, shall be incorpo- 

rated by reference into an order, to be issued in accordance 

with subsections b, I and o of section 161 of the Atomic 

Energy Act of 1954, as amended (the "Act"), 42 U . S . C .  5 2 2 0 1 ,  

and into License No. 49-27356-01, issued pursuant to section 

81 of the Act, 42 U . S . C .  S 2111,  and shall be subject to 
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enforcement pursuant to the Commission's regulations and 

Chapter 18 of the Act, 42 U.S.C. S 2271 et s e q . ;  

NOW, THEREFORE, IT IS STIPULATED AND AGREED AS 

FOLLOWS : 

1. Wicks agrees to refrain from engaging in, and 

is hereby prohibited from engaging in, any NRC-licensed 

activities up to and including June 15, 1999, five years from 

the date of the NRC "Order Suspending License (Effective 

Immediately) ,Ia dated June 16, 1994. For purposes of this 

Stipulation and Agreement, the definition of "NRC-licensed 

activities," as set forth above, is understood to include any 

and all activities that are conducted pursuant to a specific 

license issued by the NRC or general license conferred by NRC 

regulations, including, but not limited to, those activities 

of Agreement State licensees conducted pursuant to the  

authority granted by 10 C.F.R. 5 150.20, but does not include 

marketing, other business activities or ownership of an 

interest in WIX. 

2. For a period of five years after the above- 

specified five-year period of prohibition has expired, i . e . ,  

from June 16, 1999 through June 15, 2004, Wicks shall, within 

20 days of his acceptance of each and any employment offer 

involving MC-licensed activities or his becoming involved in 

NRC-licensed activities, as defined above, provide written 

notice to the Regional Administrator, NRC Region IV, 611 Ryan 

Plaza Drive, Suite 400, Arlington, TX 76011, of the name, 
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address, and telephone number of the employer or the entity 

where he is, or will be, involved in the NRC-licensed activi- 

ties, and a detailed description of his duties and the 

activities in which he is to be involved. 

3. In the first notification provided pursuant to 

Paragraph 2 above, Wicks shall include a statement of his 

commitment to compliance with NRC regulatory requirements and 

an explanation of the basis why the Commission should have 

confidence that he will comply with applicable NRC require- 

ments. 

4. Notwithstanding the above, it is understood 

that Wicks may request reconsideration of the Prohibition 

Order after WIX has conducted two (2) years of resumed NRC- 

licensed activities, however, it is understood that the NRC 

Staff shall have the sole discretion to determine whether any 

such reconsideration is warranted, with respect to which 

determination Wicks hereby waives any right to or opportunity 

for hearing or appeal before the NRC and/or a court of law. 

5. It is hereby agreed by the parties that WIX 

shall be allowed to resume its conduct of NRC-licensed 

activities upon approval of this Stipulation and Agreement by 

the Licensing Board, but it is expressly understood and 

agreed that Wicks is prohibited from participation in the 

conduct of any such activities in accordance with Paragraph 1 

above. In furtherance of this understanding, WIX and Wicks 

further agree that Licsnse No. 49-27356-01 shall be modified 
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to include the following requirements, prior to any resump- 

tion of NRC-licensed activities, which shall remain in effect 

up to and including June 15, 1999 or until such other time as 

may be explicitly stated herein: 

(a) WIX (1) shall retain Mr. Ray Heath, or 

other person approved by the NRC Staff to serve 

as RSO or successor RSO until at least June 15, 

1999, who shall at all times be responsible for 

performing the duties of an RSO and shall be 

responsible for maintenance of all NRC-required 

records; (2) shall establish the minimum number 

of hours to be devoted to RSO duties; and 

(3) shall describe the responsibilities and 

audits to be performed by the RSO under the 

radiation safety program. WIX shall submit the 

qualifications of any person it proposes to 

serve as RSO, other than Mr. Heath, to the NRC 

Staff for prior approval; the statement of qual- 

ifications should demonstrate that the person 

has not previously been employed by WIX, that 

he/she is likely to exercise independence from 

Wicks, and that he/she meets the NRC's minimum 

criteria established for an RSO. 

(b) Prior to restart, Mr. Heath (if he is 

selected by WIX to serve as RSO) must success- 

fully complete an Industrial Radiography course 
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of at least 40 hours duration. Within six 

months of restart, Mr. Heath must successfully 

complete a Radiography Radiation Safety Officer 

training course of at least three days duration. 

Courses selected by the licensee to satisfy this 

condition must receive prior approval by NRC 

Region IV. 

(c) If Mr. Heath is selected to serve as 

RSO, WIX shall name an Assistant Radiation 

Safety Officer to the license. The designated 

Assistant RSO must have at least five years 

experience as an industrial radiographer. The 

assistant RSO shall be readily available to 

respond to incidents and emergencies and shall 

be on call by means of a pager, telephone, or 

radio at all times when radiographic operations 

are scheduled or in progress. 

(d) If Mr. Heath is selected to serve as 

RSO, the RSO and Assistant RSO shall be identi- 

fied by name on the license. An Assistant RSO 

shall be carried on the license until Mr. Heath 

has gained the appropriate practical radiography 

training and experience, or a minimum of one 

year. 

(e) The RSO shall have full authority for 

radiation protection and safety, entirely inde- 
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pendent from any involvement or interference by 

Wicks, with full authority to direct all aspects 

of radiography operations including the author- 

ity to shut down operations that are unsafe or 

which violate the license or NRC requirements. 

The RSO shall report to the person who is re- 

tained pursuant to paragraph 5(g) below, and the 

RSO shall have the authority to report any con- 

cerns directly to the NRC. The RSO shall notify 

the NRC immediately if Wicks participates or 

becomes involved in any NRC-licensed activities, 

or interferes with the RSO's independence in any 

way. 

(f) The RSO shall certify to the NRC Staff 

in advance of commencing NRC-licensed activities 

that he/she understands (1) the terms of this 

Stipulation and Agreement, the license require- 

ments, and the Commission's regulations associ- 

ated with radiography, (2) that he/she may be 

held personally accountable for violations of 

the license or Commission requirements under 10 

C.F.R. S 30.10 for deliberate misconduct, 

(3) that he/she is responsible for making re- 

ports required by NRC regulations, and (4) that 

Wicks is prohibited from having any involvement 

in NRC-licensed activities, and that the RSO is 
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required to notify the NRC immediately if Wicks 

participates or becomes involved in any NRC- 

licensed activities, or interferes with the 

RSO's independence in any way. 

(9) WIX will retain the services of a per- 

son, to be approved in advance by the NRC Staff, 

to be responsible for management of those as- 

pects of the company's business that could af- 

fect the RSO or the conduct of radiation safety- 

related activities, including the authority 

(1) to hire and terminate the employment of the 

RSO or other employees engaged in the conduct of 

NRC-licensed activities, (2) to make and execute 

salary and other financial decisions which may 

affect such persons including the RSO, and/or 

the safe conduct of NRC-licensed activities, and 

(3) to have control over financial resources 

(e.g. , through the establishment of an escrow 
account) sufficient to ensure the safe and pro- 

per conduct of NRC-licensed activities. This 

individual shall also notify the NRC immediately 

if he/she determines that Wicks is or has been 

involved in mC-licensed activities. 

(h) Neither Wicks nor any person related to, 

or in privity with, him shall have any direct or 

indirect involvement in or exercise control over 
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NRC-licensed activities, including management, 

. supervision and financial control or participa- 

tion in hiring and firing decisions which may 

affect the RSO and/or the safe and proper con- 

duct of NRC-licensed activities. In addition, 

while Beverly Wicks (Wicks' wife) may continue 

to serve as WIX' secretary, she shall not par- 

ticipate in or have any involvement in NRC-li- 

censed activities (including, without limita- 

tion, such tasks as mailing and receiving film 

badges or radiation exposure reports, handling 

or distributing dosimeters, and any other tasks 

related to radiation safety). 

(I) WIX shall retain an outside independent 

auditor (and any successor auditor), who is to 

be approved in advance by the NRC Staff based 

upon a review of the auditor's qualifications. 

The auditor (and any approved successor) shall 

submit an audit plan for NRC approval that de- 

scribes the items to be audited and the method- 

ology to be employed, including the number of 

field inspections and the percentage of employ- 

ees engaged in radiography who will be audited 

in the field. The auditor is to provide copies 

of all draft and final audit reports to the NRC 

Staff at the same time that such reports are 
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provided to WIX.  WIX shall provide a written 

response to the audit findings within 30 days 

after receipt thereof, including a description 

of any corrective actions taken or an explana- 

tion of why such actions were not taken. The 

auditor shall perform audits and examinations of 

the radiation safety program and operations, 

including the performance of field audits, as 

follows: An independent program audit will be 

performed at about three months, and no later 

than six months, following the resumption by WIX 

of NRC-licensed activities, with the results of 

the audit submitted to NRC Region IV for review. 

Following the initial audit, audits will be 

performed every six months. One year after 

restart, the NRC RIV Regional Administrator may 

consider, at the request of the licensee, relief 

in the audit requirements based on good cause 

shown. Further, the timing and scope of such 

audits shall not be disclosed to W I X  or Wicks in 

advance; and the auditor shall be informed in 

advance that Wicks is prohibited from participa- 

tion in any NRC-licensed activities. 

(j) Any notification required to be made 

pursuant to this Paragraph 5 shall be made in 

writing to the Regional Administrator, NRC Re- 
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gion IV, 611 Ryan Plaza Drive, Suite 400, 

Arlington, TX 76011. 

(k) The Regional Administrator, NRC Region 

IV, may relax or rescind any of the conditions 

set forth in this Stipulation and Agreement upon 

a demonstration of good cause, however, it is 

understood that the Regional Administrator shall 

have the sole discretion to determine whether 

any such reconsideration is warranted, with 

respect to which determination WIX and Wicks 

hereby waive any right to or opportunity for 

hearing or appeal before the NRC and/or a court 

of law. 

6. The parties agree that, as an integral part of 

this Stipulation and upon execution hereof, and subject to 

the approval of this Stipulation by the Licensing Board, 

(a) WIX and Wicks will withdraw their July 1 and October 14, 

1994 requests for hearing on the Suspension Order, Revocation 

Order and Prohibition Order, and (b) the parties will file a 

joint request for dismissal of the proceedings on the Suspen- 

sion Order, Revocation Order and Prohibition Order, with 

prejudice, it being understood and agreed that this Stipula- 

tion and Agreement resolves all outstanding issues with 

respect to those Orders, that WIX and Wicks hereby waive 

their hearing and appeal rights regarding the matters which 

are the subject of these Orders, and that the Staff will take 
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no further enforcement or other action against WIX or Wicks 

in connection with those Orders, subjec-t to the terms of this 

Stipulation and Agreement. 

7. WIX and Wicks hereby agree that a failure on 

their part to comply with the terms of this Stipulation and 

Agreement will constitute a material breach of this Agree- 

ment, and that any such breach may result in the immediate 

revocation or suspension of the license, effective immedi- 

ately, if the NRC Staff, in its sole discretion, determines 

such action to be appropriate, and may result in further 

enforcement or other action as the NRC Staff may be deter- 

mine, in its sole discretion, to be appropriate. 

8. It is understood and agreed that nothing 

contained in this Stipulation and Agreement shall relieve the 

Licensee from complying with all applicable NRC regulations 

and requirements. Further, it is understood and agreed that 

nothing contained in this Agreement shall be deemed to 

prohibit the NRC Staff from taking enforcement or other 

action (a) against any entity or person for violation of this 

Stipulation and Agreement, or (b) against persons other than 

WIX or Wicks in connection with or related to any of the 

matters addressed in the Suspension Order, Revocation Order 

or Prohibition Order, should the Staff determine, in its sole 

discretion, that it is appropriate to do so. 

9. It is understood and agreed that this Stipula- 

tion and Agreement is contingent upon prior approval by the 
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Licensing Board and dismissal of the instant adjudicatory 

proceedings. 

10. This Stipulation and Agreement shall be 

binding upon the heirs, legal representatives, successors and 

assigns of the parties hereto. 

IN WITNESS WHEREOF, we set our hand and seal this 

2nd day of November, 1995.' 

FOR WESTERN INDUSTRIAL X-RAY 
INSPECTION CO., INC., and 
L%RRY D. WICKS: 

FOR THE NRC STAFF: 

Larry D. Wicks, individually and Sherwin E. Turk 
as President, Western Industrial Counsel for NRC Staff 
X-Ray Inspection Co., Inc. 

John C. Phillips 
Counsel for Western Industrial 

X-Ray inspection Co., Inc. 
and Larry D. Wicks 

'The signed original was filed with the Board. 
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UNITED STATES OF AllERICA 
WLEAR REGULATORY Co)#ISSION 

In  tho Hattor o f  

Docket Ilo.(~) IA-94-024 
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I heroby c e r t i f y  that  copies of tlw foregoing FINN INITIAL ORDER-LBP-95-22 
have been served upon the following persons by U.S. mail, t l r s t  class, except 
8 S  otherwise noted a d  i n  accordrncr with the rOqUfFOWntS o f  10 CFR set. 2.712. 

Office o f  Corrission Appellate 

U.S. Nuclear Regulatory Colapission 
Washington, DC 20555 U.S. Nuclear Regulatory Coaaission 

Admini s t ra t i vo  Judgo Mmin is t r r t i ve  Judge 
Jerry R. Klino 
Atomic Safety and Licensing Board 
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Washington, DC 20555 Washington, DC 20555 

Admini s t ra t i ve  Judge 
Peter 1. Blach, Chairman 
Atomic Safety and Licensing Board 

Mail Stop 1-3 F 23 

Washington, DC 20555 

Charles II. Kelber 
Atoaic Safety and Licensing Board 

U.S. Nuclear Regulatory Colarission 

Adjudication 

Mil Stop 1-3 F 23 Hail Stop 1-3 F 23 

Off ice of tho 6enertl Counsel 

U.S. Nuclear Regulatory C m i s s l o n  
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Phi 1 1 ips Law O f f  i cos 

Evanston, W 82931 

Hail Stop 0-15 B 18 Counsel for Larry D. Wicks 

Dated 8 t  Ilockville, Ild. t h i s  
16 day o f  November 1995 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASWNQTON, D.C. 2o566-4001 

June 27, 1995 

IA 95-022 

Marc W .  Zuverink 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND 
REQUIRING CERTAIN NOTIFICATION TO NRC (01 REPORT NO. 3-94-061) 

Dear Mr. Zuverink: 

The enclosed Order is being issued as a result of an investigation by the NRC 
Office of Investigations (01) which found that you stole NRC-licensed 
material, hydrogen-3 (tritium), from the facility of Camnenga Associates, 
Holland, Michigan, and that you gave the material to members of the public. 
In doing so, you deliberately acquired, possessed, and transferred NRC- 
licensed material without an NRC license and needlessly exposed members of the 
public to radiation. The violation is fully described in the enclosed Order. 

The Order prohibits your involvement in NRC-licensed activities for a period 
of ten years from the date of the Order. In addition, for a period of five 
years after the ten year prohibition period, the Order also requires you to 
notify the NRC within 20 days of your employment or involvement in licensed 
activities. 
amended, any person who willfully violates, attempts to violate, or conspires 
to violate, any provision of this Order is subject to criminal prosecution as 
set forth in that section. 

Pursuant to Section 223 of the Atomic Energy Act of 1954, as 

You are required to respond to this Order and should follow the instructions 
specified in Section VI o f  the Order when preparing your response. Questions 
concerning this Order should be addressed to James Lieberman, Director, Office 
of Enforcement, who can be reached at telephone number (301) 415-2741. 

In accordance with 10 CFR 2.790 of the NRC’s “Rules of Practice,“ a copy of 
this letter, with your address removed, and the enclosure will be placed i n  
the NRC Public Document Room (PDR). To the extent possible, your response 
should not include any personal privacy information or proprietary information 
so that it can be placed in the PDR without redaction. However, if you find 
it necessary to include such information, you should clearly indicate the 
specific information that you desire not be placed in the PDR, and provide the 
legal basis to support your request for withholding the information from the 
pub1 ic. 
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Marc Id. Zuverink - 2 -  

The responses directed by this letter and the enclosed Order are not subject 
to the clearance procedures of the Office of Management and Budget as required 
by the Paperwork Reduction Action o f  1980, Public Law No. 96-511. 

Sincerely, 

Docket No. 030-33009 
License No. 21-26460-01 

Enclosure: 
Order Prohibiting Involvement in NRC 

Licensed Activities 

cc w/encl osure: 
Edith A. Landman 
Assistant U.S. Attorney 

Michael P. McDonald 
Attorney for Mr. Zuverink 

Cammenga Associates, Inc. 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

In the Matter o f  

MARC W .  ZUVERINK 
Holland; Michigan 

IA 95-022 

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND 
REQUIRING CERTAIN NOTIFICATION TO NRC 

I 

Camnenga Associates, Inc. (Cammenga or Licensee) holds Byproduct Material 

License No. 21-26460-01 issued by the U. S. Nuclear Regulatory Commission (NRC 

or Commission) pursuant to 10 CFR Part 30 on September 27, 1993. The license 

authorizes the use of byproduct material, hydrogen-3 (tritium), in sealed 

vials for the production o f  tritium radioluminescent devices. The license is 

due to expire on January 31, 1998. From July 29, 1994, to September 16, 1994, 

Marc W .  Zuverink was contracted to Cammenga through a temporary hiring 

service . 

I1 

The Licensee trained Mr. Zuverink as a radiation worker. The training 

included a discussion o f  potential sanctions against employees who misused, 

mishandled, or stole radioactive material. Mr. Zuverink’s answers on a 

comprehensive written exam given by the Licensee indicate that he was aware of 

rninal penal t i e s  for employees who deliberately violate potential civil and cr 

federal regul at i ons or 

radiation safety train 

restricted area and to 

license requirements governing the use of tritium. The 

ng allowed Mr. Zuverink to enter the Licensee’s 

have access to licensed material as part of the process 
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of manufacturing t r i t i u m  i l luminated  compasses under contract  t o  the United 

States m i l i t a r y .  

I 1 1  

On September 30, 1994, the Licensee undertook an inventory o f  NRC-licensed 

mater ia l  i n  i t s  possession. Upon completion, the inventory determined t h a t  

1099 v i a l s ,  containing a t o t a l  o f  49.11 cur ies  o f  t r i t i u m ,  were missing. The 

Licensee n o t i f i e d  the NRC and the Ottawa County, Michigan, Sher i f f ’ s  

Department. An inspect ion was conducted by NRC Region I11 personnel on 

October 7 and 8, 1994, t o  evaluate the rad io log i ca l  consequences o f  the 

missing mater ia l  and t o  monitor the r e t r i e v a l  o f  the t r i t i u m  sources. 

Inves t iga t ions  were conducted by the NRC O f f i c e  o f  Inves t iga t ions  (01), the 

Ottawa County Sher i f f ’ s  Department, and the Department o f  Defense Criminal 

I nves t i ga t i on  Service. 

M r .  Zuverink admitted t o  the  inves t iga tors  t h a t  he took t r i t i u m  v i a l s  and 

completed compasses w i t h  t r i t i u m  inse r t s  from the Licensee on more than one 

occasion. The la rges t  t h e f t  apparently took place on September IO, 1994, when 

he took n ine  bags o f  v i a l s  from the  Licensee, each bag containing 100 v i a l s  o f  

t r i t ium,  50 m i l l i c u r i e s  per v i a l .  M r .  Zuverink stated t h a t  he gave the  

t r i t i u m  v i a l s  and compasses t o  various members o f  the public, inc lud ing  

approximately 100 v i a l s  (5,000 m i l l i c u r i e s )  t o  a teenage skateboarder whom he 

d i d  no t  know. M r .  Zuverink also admitted t h a t  he crushed a t r i t i u m  v i a l  on a 

k i tchen tab le  a t  h i s  home i n  the  presence o f  another i nd i v idua l .  This ac t ion  

contaminated the  tab le top  and caused the other i nd i v idua l  t o  receive a minor 
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tritium uptake (internal tritium contamination). Minor contamination of a 

countertop and tables was also found in a restaurant where Mr. Zuverink had 

given one or more vials to another member o f  the public. Mr. Zuverink was 

able to arrange for the return of 548 tritium vials, leaving 551 vials 

unaccounted for (401 vials at 50 millicuries, 57 vials at 25 millicuries, and 

93 vials at 5 millicuries). 

01 also found that Mr. Zuverink made false statements to an 01 investigator 

and an NRC inspector during an interview on October 7, 1994. During that 

interview, Mr. Zuverink stated that he never had any tritium vials at his 

home, had given tritium vials to only two individuals, and had stolen only one 

compass. These statements were contradicted by Mr. Zuverink’s sworn testimony 

on October 17, 1994. 

Mr. Zuverink’s acquisition, possession and transfer of NRC-1 icensed material, 

tritium, is a deliberate violation o f  10 CFR 30.3, “Activities requiring 

1 icense.” 

transfer, receive, acquire, own, possess, or use byproduct material except as 

authorized in a specific or general license. Mr. Zuverink was not authorized 

in a specific or general license to acquire, possess or transfer byproduct 

material, including tritium. 

10 CFR 30.3 requires that no person shall manufacture, produce, 

Pursuant to a plea arrangement dated February 3, 1995, Mr. Zuverink agreed to 

plead guilty in the U. S. District Court for the Western District of Michigan 

to one criminal count of violating 18 U.S.C.  641, a misdemeanor. 

Specifically, the agreement describes the charge as stealing compasses, 
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containing the radioact ive substance t r i t i u m ,  which belonged t o  the United 

States and which were manufactured under contract f o r  the United States. As a 

result, .on A p r i l  18, 1995, a judgment was entered whereby Mr .  Zuver nk was 

sentenced t o  serve one year i n  federal custody, pay a f i n e  o f  $500, make 

r e s t i t u t i o n  t o  Cannnenga i n  the amount o f  61,000, and pay a $25 spec a1 

assessment t o  the court.  

IV 

Based on the above, the NRC concludes that  Marc W. Zuverink engaged i n  

de l iberate misconduct that  const i tuted a v io la t i on  o f  10 CFR 30.3 when he 

s to le  and transferred NRC-1 icensed material.  

i t s  1 icensees, and the employees o f  1 icensees and 1 icensee contractors , t o  

comply wi th  NRC requirements, including the requirement tha t  l icensed material 

cannot be acquired, possessed or  d i s t r i bu ted  without a speci f ic  o r  general 

l icense. The del iberate v i o l a t i o n  o f  10 CFR 30.3 by Marc W. Zuverink, as 

discussed above, has raised serious doubt as t o  whether he can be r e l i e d  on t o  

comply wi th  NRC requirements. 

The NRC must be able t o  r e l y  on 

Consequently, I lack the requ is i t e  assurance that  Marc W. Zuverink w i l l  

conduct l icensed a c t i v i t i e s  i n  compliance wi th  the Comission’s requirements 

o r  t ha t  the health and safety o f  the publ ic w i l l  be protected i f  Marc W .  

Zuverink were permitted a t  t h i s  time t o  be involved i n  NRC-licensed 

a c t i v i t i e s .  Therefore, the publ ic health, safety and in te res t  require tha t  

f o r  a period o f  ten years from the date o f  t h i s  Order, Marc W. Zuverink be 

prohibi ted from any involvement i n  NRC-licensed a c t i v i t i e s  f o r  e i ther :  (1) an 
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licensee, or (2) an Agreement 

vities in areas of NRC jurisd 

- 5 -  

State 1 icensee performing 1 icensed 

ction in accordance with 10 CFR 150.20. In 

additim; for a period of five years commencing after the ten year period of 

prohibition, Mr. Zuverink must notify the NRC of his employment or involvement 

in NRC-licensed activities to ensure that the NRC can monitor the status of 

requirements and his Mr. Zuverink’s compliance with the Commission’s 

understanding of his commitment to compliance. 

V 

Accordingly, pursuant to sections 81, 161b, 161 

Energy Act of 1954, as amended, and the Comniss 

, 182, and 186 of the Atomic 

on’s regulations in 

10 CFR 2.202, 10 CFR Part 30, and 10 CFR 150.20, I T  IS HEREBY ORDERED THAT: 

1. Marc W .  Zuverink is prohibited for a period of ten years from the date 

of this Order from engaging in NRC-1 icensed activities. NRC-1 icensed 

activities are those activities that are conducted pursuant to a 

specific or general license issued by the NRC, including, but not 

1 imited to, those activities of Agreement State 1 icensees conducted 

od o f  

0 days of his 

acceptance of each employment offer involving NRC-1 icensed activities or 

his becoming involved in NRC-licensed activities, as defined in 

Paragraph V . l  above, provide notice to the Director, Office of 

pursuant to the authority granted by 10 CFR 150.20. 

2. For a period of five years, after the above ten year per 

prohibition has expired, Marc W .  Zuverink shall, within 
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Enforcement, U. S .  Nuclear Regulatory Commission, Washington, DC 20555, 

o f  the name, address, and telephone number of the employer o r  the e n t i t y  

wh+ere he i s ,  o r  w i l l  be, involved i n  the NRC-licensed a c t i v i t i e s .  I n  

the f i r s t  such not i f icat ion,  Marc W. Zuverink shal l  include a statement 

o f  h i s  comnitment t o  compliance with regulatory requirements and the 

basis as t o  

comply w i th  

The Director,  O f f  

why the Commission should have confidence tha t  he w i l l  now 

applicable NRC requirements. 

ce o f  Enforcement, may, i n  wr i t ing,  re lax o r  rescind any o f  

the above condit ions upon demonstration by M r .  Zuverink o f  good cause. 

V I  

I n  accordance w i th  10 CFR 2.202, Marc W. Zuverink must, and any other person 

adversely affected by t h i s  Order may, submit an answer t o  t h i s  Order, and may 

request a hearing on t h i s  Order, w i th in  45 days o f  the date o f  t h i s  Order. 

The answer may consent t o  t h i s  Order. Unless the answer consents t o  t h i s  

Order, the answer shal l ,  i n  w r i t i n g  and under oath o r  af f i rmat ion,  

s p e c i f i c a l l y  admit o r  deny each a l legat ion o r  charge made i n  t h i s  Order and 

shal l  set f o r t h  tbe matters o f  f a c t  and law on which Mr. Zuverink o r  other 

person adversely af fected r e l i e s  and the reasons as t o  why the Order should 

not have been Issued. Any answer o r  request f o r  a hearing shal l  be submitted 

t o  the Secretary, U. S. Nuclear Regulatory Comnission, Attn: 

and Service Section, Washington DC 20555. Copies also shal l  be sent t o  the 

Director,  O f f i ce  o f  Enforcement, U. S. Nuclear Regulatory Commission, 

Washington, DC 20055, and t o  the Regional Administrator, NRC Region 111, 801 

Chief, Docketing 
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Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555, 

o f  the name, address, and telephone number of the employer or the entity 

where he i s ,  or will be, involved in the NRC-licensed activities. 

the first such notification, Marc W .  Zuverink shall include a statement 

of his commitment to compliance with regulatory requirements and the 

basis as to why the Commission should have confidence that he will now 

comply with applicable NRC requirements. 

In 

The Director, Office o f  Enforcement, may, in writing, relax or rescind any of 

the above conditions upon demonstration by Mr. Zuverink of good cause. 

V I  

In accordance with 10 CFR 2.202, Marc W .  Zuverink must, and any other person 

adversely affected by this Order may, submit an answer to this Order, and may 

request a hearing on this Order, within 45 days o f  the date o f  this Order. 

The answer may consent to this Order. 

Order, the answer shall, in writing and under oath or affirmation, 

specifically admit or deny each allegation or charge made in this Order and 

shall set forth the matters of fact and law on which Mr. Zuverink or other 

person adversely affected relies and the reasons as to why the Order should 

not have bacm issued. Any answer or request for a hearing shall be submitted 

to the Secretary, U. S. Nuclear Regulatory Commission, Attn: Chief, Docketing 

and Service Section, Washington DC 20555. Copies also shall be sent to the 

Director, Office o f  Enforcement, U. S. Nuclear Regulatory Commission, 

Washington, OC 20055, and to the Regional Administrator, NRC Region 111, 

Unless the answer consents to this 
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801 Warrenvi l le Road, L is le ,  I l l i n o i s  60632-4531, i f  the answer o r  hearing 

request i s  by a person other than M r .  Zuverink. 

M r .  Zuverink requests a hearing, that  person shal l  set f o r t h  wi th  

p a r t i c u l a r i t y  the manner i n  which h i s  o r  her i n te res t  i s  adversely af fected by 

the Order and shal l  address the c r i t e r i a  set f o r t h  i n  10 CFR 2.714(d). 

I f  a person other than 

I f  a hearing i s  requested by M r .  Zuverink o r  a person whose in terest  i s  

adversely affected, the Commission w i l l  issue an Order designating the time 

and place o f  any hearing. 

such hearing shal l  be whether t h i s  Order should be sustained. Since M r .  

Zuverink i s  current ly  i n  Federal custody, i f  a hearing i s  requested, the 

Commission w i l l  not  act on the hearing request u n t i l  Mr .  Zuverink i s  released 

from Federal custody. I f  M r .  Zuverink requests a hearing, the hearing request 

w i l l  not be granted unless Mr.  Zuverink: 

Nuclear Regulatory Commission, a t  the address given above, w i th in  20 days o f  

h i s  release from Federal custody, t ha t  he has been released from Federal 

custody; and (2)  provides i n  the not ice h i s  then-current address where he can 

be contacted and a statement that  he continues t o  desire the hearing. A copy 

I f  a hearing i s  held, the issue t o  be considered a t  

(1) n o t i f i e s  the Secretary, U.S. 

o f  the not ice shal l  also be sent t o  the Director, O f f i ce  o f  Enforcement, and 

the Assistant General Counsel f o r  Hearings and Enforcement, a t  the address 

given above. 

I n  the absence o f  any request f o r  hearing, the provisions speci f ied i n  Section 

V above shal l  be e f f e c t i v e  and f i n a l  45 days from the date o f  t h i s  Order 

without f u r the r  order o r  proceedings. 

the sole request f o r  a hearing and f a i l s  t o  comply with the n o t i f i c a t i o n  

I n  the event t ha t  M r .  Zuverink makes 
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requirements above, the provisions specified in Section V above shall be 

effective and final 20 days after he i s  released from Federal custody. 

FOR THE NUCLEAR REGULATORY COMMISSION 

Nuclear Materia7s w t y ,  Safeguards 
and Operations Support 

Dated a Rockville, Maryland 
thi&I%ay June 1995 

A317 





PART I 

B- NOTICES OF VIOLATION 





UNmO STATES 
NUCLEAR REGULATORY COMMISSION 

REGION II 
101 MARIETTA STREET, N.W., SUITE 

ATLANTA, GEORGIA r)3PolS 

October 18. 1996 

IA 96-065 

Mr. Robert C .  Allen 
[HOME ADDRESS DELETED 

UNDER 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION 
(NRC Inspection Repcrt Nos. 50-280 
Investigations Report No. 2-95-029 

Dear Mr. Allen: 

281195-20 and Office of 

This letter refers t o  a n  inspection conducted on September 14 through 
October 4 .  1995, as well as a n  NRC Office of Investigations (01) investigation 
completed on June 28. 1996. During these reviews. the NRC examined the facts 
and ci rcumstances surround1 ng your conduct of 11 censed act1 v i  t ies a t  V i  rgi n i  a 
Electric and Power Company's (VEPCO) Surry Power S t a t i o n  on September 13. 
1995. You were informed o f  our i n i t i a l  findings and provided copies of the 
applicable inspection report and synopsis of the 01 investigation report by 
letter of August 16. 1996. You were also provided an  opportunity t o  respond 
i n  writing t o  the apparent violat ion or request a predecisional enforcement 
conference t o  discuss the apparent v io l a t ion .  the root cause. and the 
corrective actions t o  preclude recurrence. By letter dated August 29. 1996. 
you requested a conference. A closed . transcn bed conference was conducted on 
October 2 .  1996, a t  the Region I1 office i n  Atlanta, Georgia. A l i s t  of 
conference attendees and a copy of NRC presentation materials are enclosed. 

Based on the information developed during the inspection and investigation as 
well as the information t h a t  you provided during the conference, the NRC has 
determined t h a t  your actions on September 13. 1995. constituted a violation of 
your NRC Senior Reactor Operator s license SpeCifiCally. your license 
required t h a t  you observe the operating procedures of the Surry Power S ta t ion :  
however. on September 13, 1995. you deliberately d i d  not adhere t o  plant 
procedures for the venting of the Uni t  1 pressurizer re1 ief t a n k  (PRT) . 
this date. you were the Supervisor of S h i f t  Operations providing oversight of 
control room shift operations. After becoming aware t h a t  the reactor coolant 
system pressure was higher t h a n  t h a t  which would permit performance of certain 
outage-related critical p a t h  activities. YOU instructed operations personnel 
t o  establish a second vent p a t h  for the PRT. contrary to plant procedures. 
without f i rs t  obtaining the proper approval to  do so ( i  .e . ,  a Procedure Action 
Request). I n  particular, you were knowledgeable of the procedural 
requirements, yet you deliberately a1 lowed the venting t o  proceed knowing t h a t  
valve No. 1-RC-HCV-1549 was not closed and a polyethylene hose was not 
connected from valve No. 1-RC-ICV-5025. as required. This resulted i n  
simultaneous vent paths. one of which bypassed the process vent system causing 
an  unmonitored. ground-level release. I n  a d d i t i o n ,  you failed t o  obtain the 
proper release permit for the ground-level release. The NRC concluded. 
however, t h a t  your failure i n  this regard was inadvertent. You were cognizant 
o f  the radiological and industrial safety implications of the release when i t  

On 
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was i n i t i a t e d .  through review o f  the PRT elevated release permit and 
discussion w i t h  s h i f t  heal th physics supervision. 

During the  conference, you admitted tha t  you were aware of the valve pos i t i on  
and polyethylene hose requirements: however. you indicated tha t  the f a i l u r e  t o  
obtain the proper gaseous release permit was Unintentional. You a t t r i bu ted  
the v i o l a t i o n  t o  a serious error i n  judgement resul t ing from self-imposed 
pressure t o  maintain the outage schedule and an extremely heavy workload of 
outage a c t i v i t i e s .  You fur ther  stated tha t  YOU intended t o  formally request a 
change t o  the  procedure t o  allod the procedure deviations. but d i d  not,  and 
tha t  t he  v i o l a t i o n  was not premeditated o r  conducted wi th  the i n ten t  t o  avoid 
compliance. As a resu l t  o f  these actions you received substantial 
d i  sc i  p l  i nary a c t i  on, i ncl  udi ng termi n a t i  on of your NRC 1 i cense on December 28. 
1995. a t  VEPCO's request. I n  addi t ion.  YOU were required t o  pa r t i c i pa te  i n  a 
performance remedi a t ion plan. 

As an NRC-licensed senior reactor operator. the NRC conferred upon you i t s  
confidence tha t  you would assure tha t  the Surry Power Stat ion would be 
operated safely and i n accordance wi th  a1 1 regulatory requi rements. I n  
addi t ion.  the NRC places a high value on the standards set by p lant  management 
for the conduct o f  p lant  operations. AS the Supervisor o f  S h i f t  Operations on 
September 13, 1995, you were i n  a pos i t ion t o  d i rec t  and coordinate the 
a c t i v i t i e s  of other operations personnel. Your actions d i d  not adhere t o  
these standards and also undermined the t r u s t  inherent i n  your pos i t ion t o  
ensure publ ic  heal th and safety. 
your act ions were contrary t o  the provisions of 10 CFR 50.5. Deliberate 
Misconduct. and VEPCO was subject t o  escalated enforcement as a r e s u l t  o f  your 
act ions.  A copy o f  t h i s  enforcement act ion was provided t o  you i n  our August 
16. 1996 l e t t e r .  

I 

I n  addi t ion t o  v io la t i ng  your NRC l icense. 

Given the signi f icance of your act ions, a f te r  COnSUltatiOn wi th  the Director,  
Off ice o f  Enforcement, and the Oeputy Executive Director f o r  Nuclear Reactor 
Regulation, Regional Operations. and Research. the NRC has decided t o  issue 
the enclosed Notice o f  Violat ion (Notice) t o  you based on your del iberate 
v i o l a t i o n  o f  p lant  operating procedures. In accordance w i th  the "General 
Statement o f  Pol icy and Procedures f o r  NRC Enforcement Actions" (Enforcement 
Po l i cy ) ,  NUREG-1600. the v io la t i on  has been c lass i f ied a t  Severity Level 111. 

I n  determining the sanction against you. the NRC gave considerable weight t o  
the f a c t  t h a t  you f u l l y  cooperated w i t h  NRC's invest igat ion,  showed remorse 
and accepted fu l l  responsib i l i ty  f o r  your errors.  and were placed i n  a 
Performance remedi a t i  on program by VEPCO. However, should there be evidence 
o f  s im i l a r  conduct on your pa r t  i n  the future. you may be subject t o  fu r the r  
enforcement act ion tha t  could possibly include an order p roh ib i t i ng  your 
involvement i n  NRC-licensed a c t i v i t i e s  for  up t o  f i v e  years. 

You are required t o  respond t o  t h i s  l e t t e r  and should fol low the inst ruct ions 
speci f ied i n  the enclosed Notice when preparing your response. I n  your 
response, you should document the speci f ic  actions taken and any addi t ional  
act ions you plan t o  prevent recurrence. 
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In accordance w i t h  Section 2.790 of the NRC's "Ru es of Practice." Part 2 .  
Title 10. Code o f  Federal Regulations. records or documents compiled for 
enforcement purposes are placed i n  the NRC Pub1 i c  Document Room (PDR) . A copy 
of this le t te r .  w i t h  your address removed. and your response wi l l  be placed i n  
the PDR.  i o  the extent possible. your response should not  include any 
personal privacy. proprietary. or safeguards information so t h a t  i t  can b e  
placed i n  the PDR without redaction. Also. a copy of this enforcement action 
wi l l  also be provided t o  the licensee. 

Questions concerning this Notice may be addressed t o  Mr. Thomas Peebles. 
Chief, Operator Licensing Branch a t  404-331-5541. 

L? 
p-: jftewartl 

/Regional 
'/ 
I 

Docket No. 55-6236 
License No. SOP-4301-4 

CERTIFIED MAIL NO.  P 343 386 352 
RETURN RECEIPT REQUESTED 

Enclosures : 1. Notice o f  Vi ol a t i  on 
2 .  Conference Attendees 
3. NRC Presentaticn Materi Is 

cc w/enclosures [HOME ADDRESS GELETEDJ : 
David A .  Christian. Manager 
Surry Power Station 
Vi rgi n i  a El ectri c and Power Company 
5570 Hog I s l a n d  Road 
Surry. VA 23883 
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NOTICE OF VIOLATION 

Mr. Robert C. Allen 
(HOME ADDRESS DELETED 
UNDER 10 CFR 2.7'901 

Docket No. 55-6236 
License No. SOP-4301-4 
I A  96-065 

During an NRC inspection conducted on September 14 through October 4. 1995, 
and an NRC Off7ce of Investigations investigation completed on June 28. 1996 
a violation of NRC requirements was identified. In accordance with the 
"General Statement of Pol icy and Procedures for NRC Enforcement Actions, " 
NUREG-1600. the violation i s  listed below: 

Senior Reactor Operator's License. SOP-4301-4. Docket No. 55-6236 
(expired on December 28. 1995) required that you comply with all 
applicable rules. regulations. and orders of the Commission. 

Surry Nuclear Power Station Technical Specification 6.4 requ 
detailed written procedures be provided for activities which 
an effect on nuclear safety and that those procedures be fol 

red that 
~oul d have 
owed. 

Procedure 1-OP-RC-011. Pressurizer Relief Tank Operations. Revision 1. 
Section 5.5. established the methods for venting the Pressurizer Relief 
Tank (PRT) . Steps 5.5.5 and 5.5.6 required that a polyethylene hose be 
connected from Valve No. 1-RC-ICV-5025 to the nearest containment purge 
exhaust duct and Valve No. 1-RC-HCV-1549. PRT Vent. be closed, 
respecti vel y . 
Contrary to the above. on September 13. 1995. Mr. Robert C. Allen 
deliberately failed to comply with the provisions of his senior reactor 
operator license issued by the NRC. Specifically. Mr. Allen 
deliberately violated approved. detailed written procedures for the 
venting of the Unit 1 pressurizer relief tank in that: 

1. A polyethylene hose was not connected from Valve No. 1-RC-ICV-5025 
to the nearest containment purge exhaust duct: and 

2.  Valve No. 1-RC-HCV-1549. PRT Vent. was not closed. (01013) 

This is a Severity Level I11 violation (Supplement VII). 
Pursuant to the provisions of 10 CFR 2.201, Mr. Robert C. Allen is hereby 
required to submit a written statement or explanation to the U. S. Nuclear 
Regulatory Commission, ATIN: Document Control Desk. Washington. D. C .  20555 
with a copy to the Regional Administrator. NRC Region 11. 101 Marietta Street. 
Suite 2900. Atlanta. Georgia 30323. within 30 days of the date of the letter 
transmitting this Notice of Violation (Notice). The reply should be 'clearly 
marked as a "Reply to Notice of Violation" and should include for each 
violation: (1) the reason for the violation. or. i f  contested. the basis for 
disputing the violation. ( 2 )  the corrective Steps that have been taken and the 
results achieved. (3) the corrective steps that will be taken to avoid further 
violations, and (4) the date when full compliance will be achieved. Your 

Enclosure 1 
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response may reference o r  1 ncl  ude previ ousl y docketed correspondence, i f the 
correspondence adequately addresses the requi red response. I f  an adequate 
rep l y  i s  not received w i th in  the time Specified i n  t h i s  Notice. an order o r  a 
Demand f o r  Information may be issued as t o  why such other act ion as may be 
proper should not he taken. Where good cause 1s shown. consideration w i l l  be 
given t o  extending the response time. 

Under the author i ty  of Section 182 of the Act. 42 U.S .C .  2232. t h i s  response 
sha l l  be submitted under oath or affirmation. 

2 

Because your response w i l l  be placed i n  the NRC Public Document Room (PDR). t o  
the extent possible. i t  should not include any personal pr ivacy,  .proprietary. 
or safeguards information so tha t  i t  can be placed i n  the PDR without 
redaction. However. i f  you f i n d  It necessary to. include such information. you 
should c lea r l y  ind icate the speci f ic  information that  you desire not t o  be 
placed i n  the PDR. and provide the legal basis t o  support your request for 
withholding tne information from the publ ic .  

Dated a t  At lanta,  Georgia 
t h i s  18th day o f  k t o b e r  1996 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

REGION 111 
801 WARRENVILLE ROAD 
LISLE. ILLINOIS 60532-4351 

Septenber 5, 1996 

IA 96-050 

Mr. Steven R. Allent 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION 
(NRC OFFICE OF INVESTIGATIONS REPORT NO. 3-95-043) 

Dear Mr. Allent: 

This refers to an NRC Office of Investigations (01) Report of Investigation 
No. 3-95-043 concerning the circumstances surrounding your violation o f  NRC 
requirements while working for NSS Numanco, as a laundryldecontamination 
technician at the Point Beach Nuclear Plant. A copy of the synopsis o f  the 
investigation is enclosed. 

On or about April 6, 1995, you were processing protective clothing through a 
laundry radiation monitor when an alarm was received. 
located a radioactively contaminated particle in the clothing, cut it out, and 
as a prank, taped it to the underside of a table in the laundry room where 
masslins and respirators were normally surveyed. 
physics technician about the prank and the particle was removed for proper 
disposal . 
Deliberate misconduct i s  defined in 10 CFR 50.5, (a copy is enclosed) and 
includes an intentional act or omission that causes a licensee to be in 
violation of any NRC rule or NRC license condition. 
determined that your actions, consisting o f  improperly disposing of the 
radioactively contaminated particle by taping it to the underside of the 
survey table rather than disposing of it in accordance with the licensee’s 
procedures and exposing your coworkers to the particle, was done del i berately 
and placed the licensee for Point Beach Nuclear Plant, Wisconsin Electric 
Power Company, in violation of NRC license conditions and NRC regulations. 
a result, you violated 10 CFR 50.5 by causing the licensee to be in violation 
of License Conditions 2.E of Operating License Nos. DPR-24 and DPR-27 and 
10 CFR 30.34(c). Your misconduct also created the potential for additional 
and unnecessary exposure because your actions caused workers to perform 
needless decontamination activities. 

You should be aware of the seriousness with which the NRC views your actions. 
The public health, safety, and trust demand that nuclear power plant personnel 
conduct themselves with integrity at all times. You did not conduct yourself 
in this manner in this case. Given the significance of your actions, I have 
decided, after consultation with the Director, Office of Enforcement and the 
Deputy Executive Director for Nuclear Reactor Regulation, Regional Operations 

You subsequently 

Later you told a health 

The NRC 01 investigation 

As 

NUREG-0940, PART I B- 6 



S. Allent 2 September 5, 1996 

and Research, to issue to you the enclosed Notice of Violation (Notice) for 
violation of  10 CFR 50.5, while you were engaged in licensed activities at the 
Point Beach Nuclear Plant. 

You are required to respond to this letter and should follow the instructions 
specified in the enclosed Notice when preparing your response. Your response 
should document the specific actions taken and any additional actions you plan 
to prevent recurrence. 
whether NRC should issue you an order prohibiting your future involvement in 
licensed activities. Therefore, pursuant to 10 CFR 2.204, you should provide 
your reasons as to why the NRC should have confidence that you will comply 
with NRC regulatory requirements in the future. 
to this Notice, including your proposed corrective actions and the results of 
future inspections, the NRC will determine whether further NRC enforcement 
action is necessary to ensure your compliance with NRC regulatory 
requirements. 

You should be aware that any similar conduct on your part in the future could 
result in more significant enforcement action against you, including an order 
removing you from NRC-licensed activities or subjecting you to criminal 
sanctions. 

In accordance with Section 2.790 of the NRC's "Rules of Practice," Part 2, 
Title 10, Code of Federal Regulations, records or documents compiled for 
enforcement purposes are placed in the NRC Public Document Room (PDR). A copy 
of this letter with your address removed, and your response, will be placed in 
the PDR after 45 days unless you provide sufficient basis to withdraw this 
letter and Notice of Violation. 
not include any personal privacy, proprietary, or safeguards information so 
that it can be placed in the PDR without redaction. 

In addition, your conduct raises a question as to 

After reviewing your response 

To the extent possible, your response should 

If you have any questions or comments, please contact Bruce Burgess of my 
staff at (708) 829-9666. 

Sincerely , 

Regional Administrator I 

Enclosures : 
1. Notice of Violation 
2 .  Synopsis of 01 Report No. 3-95-043 
3. Deliberate Misconduct Rule, 10 CFR 50.5 

cc: (if placed in the PDR) 
Robert Link, Vice President - Nuclear Power 
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Mr. Steven R. Allent IA 96-050 

During an NRC investigation conducted by the NRC Office of Investigations 
(01 Report No. 3-95-043), a violation of NRC requirements was identified. 
accordance with the "General Statement of Policy and Procedure for NRC 
Enforcement Actions," NUREG-1600, the violation is set forth below: 

In 

10 CFR 30.34(c) provides, in part, that the licensee will confine its 
possession and use of byproduct material to the locations and purposes 
authorized by the license. 

License Condition 2.E authorizes the licensee, pursuant to the Act and 
10 CFR Parts 30 and 70, to possess byproduct and special nuclear 
materials as may be produced by the operation of the facility, but not 
to separate such materials retained within the fuel cladding. 

Point Beach Nuclear Plant Procedure HP 2.15, Revision 2, "Control of 
Personnel Exposure to High Level Contamination, Hot Particles, and 
Activated or Fission Product Debris," Step 4.6, requires, in part, that 
high levels of contamination detected on protective clothing shall be 
removed and handled in a manner which minimizes personnel exposure. 

10 CFR 50.5 provides, in part, that any employee of a contractor who 
engages in deliberate misconduct that causes a licensee to be in 
violation of any rule, regulation, or order, or any term condition, or 
limitation of any license, issued by the Commission may be subject to 
enforcement action in accordance with 10 CFR Part 2, Subpart 8. 

Contrary to the above, on or about April 6, 1995, Mr. Allent, while 
working as a contractor laundry technician/decontaminator at Point Beach 
Nuclear Plant, engaged in deliberate misconduct by taping a 
radioactively contaminated particle to the underside of a table in the 
radiological laundry room, a use of byproduct material not authorized by 
License Conditions 2.E and not in accordance with Point Beach Nuclear 
Plant Procedure HP 2.15. (01013) 

This is a Severity Level I11 violation (Supplement I). 

Pursuant to the provisions of 10 CFR 2.201, Mr. Allent is hereby required to 
submit a written statement or explanation to the U.S. Nuclear Regulatory 
Commission, ATTN: Document Control Desk, Washington, D.C. 20555 with a copy 
to the Regional Administrator, Region 111, within 30 days o f  the date of the 
letter transmitting this Notice of Violation (Notice). This reply should be 
clearly marked as a "Reply to a Notice of Violation" and should include for 
each violation: (1) the reason for the violation, or, if contested, the basis 
for disputing the violation, (2) the corrective steps that have been taken and 
the results achieved, (3) the corrective steps that will be taken to avoid 
further violations, and (4) the date when full compliance will be achieved. 
Your response may reference or include previous docketed correspondence, i f  
the correspondence adequately addresses the required response. 
reply is not received within the time specified in this Notice, an order or a 
Demand for Information may be issued as to why such other action as may be 

If an adequate 



Notice of Violation 2 

proper should not be taken. Where good cause is shown, consideration will be 
given to extending the response time. 
the Act, 42 U.S.C.  2232,  this response shall be submitted under oath or 
affirmation. 

Under the authority of Section 182 of 

Your response will be placed in the NRC Public Document Room (PDR) unless you 
provide sufficient basis to withdraw this Notice. 
your response should not include any personal privacy, proprietary, or 
safeguards information so that it can be placed in the PDR without redaction. 
However, if you find it necessary to include such information, you should 
clearly indicate the specific information that you desire not to be placed in 
the PDR, and provide the legal basis to support your request for withholding 
the information from the public. 

To the extent possible, 

Dated at Lisle, Illinois 
this 5th day of September 1996 

0940 PART I B- 9 
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This investigation was initiated by the Nuclear Regulatory Commission (NRC), 
Office of Investigations (OI), Region III (RIII), on October 30, 1995, to 
determine if a contract employee o f  NSS NUMANCO (NSS) employed at the Point 
Beach Nuclear Plant (Point Beach), Two Rivers, Wisconsin, had deliberately 
exposed his coworkers to radiation from a contaminated particle, as a result 
of a prank by the contract employee. The investigation was also to determine 
if the licensee, Wisconsin Electric Power Company (WE), deliberately failed to 
control the radioactive material, i-e., the contaminated particle and engaged 
i n  a cover up of the incident by failing to initiate a Condition Report on the 
matter. Further, the alleger claimed being discriminated against for bringing 
to NSS and WE management information regarding the contaminated particle 
incident. 

Eased on the evidence developed during the investigation, it is concluded that 
a NSS contractor deliberately exposed h i s  coworkers t o  a radioactively 
contaminated particle in violation of NRC License Conditions and regulations. 

The investigation also determined that there was no regulatory requirement to 
initiate a Condition Report on the incident of misuse of radioactive material 
by the contract employee. 

Further, based on the evidence developed during the investigation, it is 
concluded that there i s  insufficient evidence to substantiate the alleged 
employment discrimination against the NSS contract employee. 

Case t4O. 3-95-043 1 
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Section 50.5 Qeliberate misconduct. 

(a) Any licensee or any employee of a licensee; and any 
contractor (including a supplier or consultant), subcontractor, 
or any employee of a contractor or subcontractor, of any 
licensee, who knowingly provides to any licensee, contractor, or 
subcontractor, components, equipment, materials, or other goods 
or services, that relate to a licensee's activities subject to 
this part; may not: 

detection, would have caused, a licensee to be in violation of 
any rule, regulation, or order, or any term, condition, or 
limitation of any license, issued by the Commission, or 

licensee's contractor or subcontractor, information that the 
person submitting the information knows to be incomplete or 
inaccurate in some respect material to the NRC. 

(b) A person who violates paragraph (a) (1) or (a) (2) of this 
section may be subject to enforcement action in accordance with 
the procedures in 10 CFR part 2, subpart B. 

(c) For purposes of paragraph (a)(l) of this section, 
deliberate misconduct by a person means an intentional act or 
omission that the person knows: 

(1) Would cause a licensee to be in violation of any rule, 
regulation, or order, or any term, condition, or limitation, of 
any license issued by the Commission, or 

instruction, contract, purchase order or policy of a licensee, 
contractor, or subcontractor. 

f56 FR 40690, Aug. 15, 19911 

(1) Engage in deliberate misconduct that causes or, but for 

(2) Deliberately submit to the NRC, a licensee, or a 

(2) Constitutes a violation of a requirement, procedure, 
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UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
REGION I V  

611 RYAN PLAZA DRIVE, SUITE 400 
ARLINGTON. TEXAS 7601 1-8064 

October 17, 1995 

I A  95-042 

Richard L. Balcom 
[HOME ADDRESS DELETED 
PURSUANT TO 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION 
(PREDECISIONAL ENFORCEMENT CONFERENCE) 
(NRC OFFICE OF INSPECTOR GENERAL INVESTIGATION 92-491) 

Dear M r  

This r e  
Houston 
NRC Reg 

Bal com: 

e r s  t o  a p redec is iona l  enforcement conference conducted between 
L i g h t i n g  & Power Company (HL&P) and t h e  NRC on June 16, 1995 a t  t h e  
on I V  Of f ice i n  A r l i n g t o n ,  Texas. You p a r t i c i p a t e d  i n  t h i s  

conference. 
d i s c r i m i n a t i o n ,  i n  v i o l a t i o n  o f  the  requirements o f  10 CFR 50.7, by HL&P 
aga ins t  two former members o f  t h e  l icensee’s  Nuclear S e c u r i t y  Department 
(NSD), Messrs. David Lamb and James Dean. On September 29, 1993, f o l l o w i n g  
t h e  issuance o f  an NRC O f f i c e  o f  Inspec tor  General i n v e s t i g a t i o n  r e p o r t ,  t h e  
NRC issued a Demand f o r  In fo rmat ion  (DFI), reques t ing  t h a t  you prov ide  
a d d i t i o n a l  i n f o r m a t i o n  concerning your  involvement i n  May 1992 i n  t e r m i n a t i n g  
t h e  employment o f  these two South Texas P r o j e c t  (STP) Nuclear S e c u r i t y  
Department employees. 
engaged i n  d e l i b e r a t e  misconduct as de f ined i n  10 CFR 50.5 by causing HL&P t o  
d i s c r i m i n a t e  aga ins t  these i n d i v i d u a l s  a f t e r  they had prov ided s a f e t y  concerns 
about STP t o  t h e  NRC, an a c t i v i t y  t h a t  i s  p r o t e c t e d  by s t a t u t e .  S p e c i f i c a l l y ,  
Messrs. Lamb and Dean were terminated by HL&P as a r e s u l t  o f  your  
r e o r g a n i z a t i o n  o f  t h e  NSD f o l l o w i n g  your  appointment t o  t h e  p o s i t i o n  o f  
Manager of  t h e  Department i n  January 1992. 
you, t h e  NRC a l s o  issued a D F I  t o  HL&P, reques t ing  s i m i l a r  in fo rmat ion .  

The conference was h e l d  t o  rev iew d e t a i l s  concerning t h e  a l l e g e d  

The D F I  was issued because it appeared t h a t  you had 

I n  a d d i t i o n  t o  t h e  DFI i ssued t o  

I n  your  November 15, 1993 response t o  t h e  DFI, you denied any wrongdoing and 
s t a t e d  t h a t  you had n o t  d i s c r i m i n a t e d  aga ins t  e i t h e r  i n d i v i d u a l .  I n  view o f  
t h e  f a c t  t h a t  t h e  issues i n v o l v e d  i n  t h i s  m a t t e r  were being a c t i v e l y  
considered i n  an ongoing Department o f  Labor (DOL) hear ing be fore  an 
A d m i n i s t r a t i v e  Law Judge (ALJ), t h e  NRC considered i t  appropr ia te  t o  awai t  t h e  
DOL ALJ’s d e c i s i o n  be fore  r e s o l v i n g  t h e  NRC enforcement issue.  

On A p r i l  6, 1995, t h e  ALJ issued h i s  RDO. The ALJ found t h a t  t h e  former NSD 
employees had been d i s c r i m i n a t e d  against  by HL&P i n  t h a t  t h e i r  employment was 
terminated on May 4, 1992 i n  r e t a l i a t i o n  f o r  having e a r l i e r  i d e n t i f i e d  and 
repor ted  s a f e t y  concerns t o  t h e  NRC. The ALJ a l s o  determined t h a t  t h e  
remedial  a c t i o n s  you took t o  deal w i t h  what you perce ived as t h e  
u n s a t i s f a c t o r y  c o n d i t i o n s  w i t h i n  the  NSD support  the  i n f e r e n c e  t h a t  they were 
c a u s a l l y  r e l a t e d  t o  Messrs. Lamb’s and Dean’s concerns and t h e i r  pers is tence 
i n  seeking v i n d i c a t i o n  o f  those concerns. 
RDO, the  predec is iona l  enforcement conference was conducted on June 16, 1995. 

Fo l low ing  t h e  issuance o f  t h e  ALJ’s 
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T h i s  con fe rence  was t r a n s c r i b e d  and open t o  p u b l i c  o b s e r v a t i o n .  
o f  t h e  con fe rence  was t o  g i v e  you  and HL&P t h e  o p p o r t u n i t y  t o  p resen t  y o u r  
p o s i t i o n s  r e g a r d i n g  y o u r  a c t i o n s  connected w i t h  t h e  a l l e g e d  d i s c r i m i n a t i o n  o f  
t h e  two fo rmer  NSD employees and t o  d i s c u s s  any c o r r e c t i v e  a c t i o n  t h a t  you  and 
HL&P have t a k e n  as a r e s u l t  o f  t h e  ALJ's f i n d i n g s .  

Based upon i t s  e v a l u a t i o n  o f  t h e  f i n d i n g s  o f  t h e  DOL ALJ, t h e  i n f o r m a t i o n  
deve loped d u r i n g  t h e  O I G  i n v e s t i g a t i o n ,  t h e  OF1 responses, and t h e  i n f o r m a t i o n  
deve loped d u r i n g  t h e  p r e d e c i  s i o n a l  enforcement conference,  t h e  NRC has 
de termined t h a t  y o u r  a c t i o n s  w i t h  r e g a r d  t o  Messrs. Lamb and Dean v i o l a t e d  10 
CFR 50.5 and caused HL&P t o  be i n  v i o l a t i o n  o f  10 CFR 50.7. 

The purpose 

As t h e  t h e n  manager o f  t h e  NSD, you  were i n  a p o s i t i o n  t h a t  c o n f e r r e d  upon you  
t r u s t  and con f idence  i n  y o u r  a b i l i t y  t o  e f f e c t i v e l y  manage and promote t h e  
s a f e  o p e r a t i o n  o f  t h a t  f a c i l i t y .  
t h e  p r o f e s s i o n a l  t rea tmen t  o f  a l l  i n d i v i d u a l s  who b r i n g  f o r w a r d  s a f e t y  
concerns.  
an a p p r o p r i a t e  example f o r  those i n d i v i d u a l s  under y o u r  s u p e r v i s i o n ,  o r  
i n d i v i d u a l s  o f  HL&P's o r g a n i z a t i o n  w i t h  wh ich  you i n t e r f a c e d .  
a c t i o n s  i n  t h i s  m a t t e r  c r e a t e d  a p o t e n t i a l  c h i l l i n g  e f f e c t  towards o t h e r  
s t a t i o n  personne l  i d e n t i f y i n g  s a f e t y  concerns.  

Given t h e  s i g n i f i c a n c e  o f  y o u r  a c t i o n s .  I have decided. a f t e r  c o n s u l t a t i o n  
w i t h  t h e  Commission. t o  i s s u e  t o  you t h e  enc losed N o t i c e  o f  V i o l a t i o n  f o r  y o u r  
v i o l a t i o n  o f  10 CFR 50.5. The v i o l a t i o n  has been c a t e g o r i z e d  i n  accordance 
w i t h  t h e  "General  Statement o f  P o l i c y  and Procedure f o r  NRC Enforcement 
A c t i o n "  (Enforcement P o l i c y )  (60  FR 34381, June 30, 1995) a t  
S e v e r i t y  Leve l  11. You a r e  r e q u i r e d  t o  respond t o  t h i s  l e t t e r  and t h e  
enc losed N o t i c e  w i t h i n  30 days o f  t h e  da te  o f  t h e  f i n a l  d e c i s i o n  by t h e  
S e c r e t a r y  o f  t h e  Department o f  Labor i n  93-ERA-007 and 93-ERA-008, as 
d e s c r i b e d  i n  t h e  enc losed N o t i c e  o f  V i o l a t i o n ,  and shou ld  f o l l o w  t h e  
i n s t r u c t i o n s  s p e c i f i e d  i n  t h e  enc losed N o t i c e  when p r e p a r i n g  y o u r  response. 
I n  y o u r  response. you shou ld  document t h e  s p e c i f i c  a c t i o n s  taken  and any 
a d d i t i o n a l  a c t i o n s  you p l a n  t o  p r e v e n t  recu r rence .  Should you  c o n t e s t  t h i s  
v i o l a t i o n ,  t h e  NRC does n o t  i n t e n d  t o  r e s o l v e  any i s s u e  i n  d i s p u t e  u n t i l  a f t e r  
t h e  S e c r e t a r y  i ssues  a f i n a l  d e c i s i o n .  
response t o  t h i s  N o t i c e ,  i n c l u d i n g  you r  proposed c o r r e c t i v e  a c t i o n s ,  t h e  NRC 
w i l l  de te rm ine  whether f u r t h e r  NRC enforcement a c t i o n  i s  necessary  t o  ensure  
compl iance w i t h  NRC r e g u l a t o r y  requ i remen ts .  

We f u r t h e r  n o t e  t h a t  y o u r  employer removed you f rom l i c e n s e d  a c t i v i t i e s  a f t e r  
i s s u e s  about  p o s s i b l e  d i s c r i m i n a t i o n  arose. 
you  be removed from NRC r e g u l a t e d  a c t i v i t i e s ,  and does n o t  c u r r e n t l y  i n t e n d  t o  
p l a c e  any r e s t r i c t i o n s  on y o u r  f u t u r e  invo lvement  i n  l i c e n s e d  a c t i v i t i e s .  

A l s o  enc losed  w i t h  t h i s  l e t t e r  f o r  you r  i n f o r m a t i o n  i s  a copy o f  a l e t t e r  and 
N o t i c e  o f  V i o l a t i o n  and Proposed I m p o s i t i o n  o f  C i v i l  P e n a l t i e s  t o  HL&P. 

I n  t h a t  p o s i t i o n ,  you were r e s p o n s i b l e  f o r  

Your a c t i o n s  d i d  n o t  adhere t o  these  s tandards ,  and d i d  n o t  p r o v i d e  

Rather ,  y o u r  

I n  a d d i t i o n ,  a f t e r  r e v i e w i n g  y o u r  

The s t a f f  has n o t  r e q u i r e d  t h a t  
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I n  accordance w i t h  10 CFR 2.790 o f  t h e  NRC's "Rules o f  P rac t i ce , "  enforcement 
a c t i o n s  a re  p laced i n  t h e  NRC P u b l i c  Document Room (PDR). 
l e t t e r  and t h e  enclosed N o t i c e  o f  V i o l a t i o n  w i t h  y o u r  address removed w i l l  be 
p laced i n  t h e  PDR. 

A copy o f  t h i s  

S ince re l y ,  

L. J ' d a l  1 an 
Regional A d m i n i s t r a t o r  

Enclosures:  No t i ce  o f  V i o l a t i o n  
L e t t e r  and N o t i c e  o f  

V i o l  a t i o n  /Proposed CPs 
t o  HL&P 

cc w/encl osure: 
Houston L i g h t i n g  & Power Company 
ATTN: W i l l i a m  T. C o t t l e ,  Group 

Vice Pres ident ,  Nuclear 
P.O. Box 289 
Wadsworth, Texas 77483 

Houston L i g h t i n g  & Power Company 
ATTN: Lawrence E. Mar t i n ,  General Manager 

Nuclear Assurance & L i cens ing  
P.O. Box 289 
Wadsworth, Texas 77483 

C i t y  o f  A u s t i n  
E l e c t r i c  U t i l i t y  Oepartment 
ATTN: J. C.  Lanier iM. B. Lee 
721 Bar ton Spr ings Road 
Aus t in .  Texas 78704 

C i t y  P u b l i c  Serv ice Board 
ATTN: K. J. F ied ler /M.  T. Hardt  
P.O. Box 1771 
San Antonio,  Texas 78296 

cc w/enc l :  See Next Page 
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cc w/encl :  (Con’ t )  
Morgan, Lewis & Bockius 
ATTN: Jack R .  Newman, Es , 

1800 M. S t r e e t ,  N.W. 
Washington, D.C. 20036-5869 

Centra l  Power and L i g h t  Company 
ATTN: M r .  C .  A .  Johnson 
P.O. Box 289 
M a i l  Code: N5012 
Wadsworth, Texas 77483 

INPO 
Records Center 
700 Gal 1 e r i  a Parkway 
A t l a n t a ,  Georgia 30339-5957 

M r .  Joseph M. Hendr ie 
50 Bel 1 p o r t  Lane 
B e l l p o r t ,  New York 11713 

Bureau o f  R a d i a t i o n  Contro l  
S t a t e  o f  Texas 
1100 West 49th S t r e e t  
Aust in .  Texas 78756 

O f f i c e  o f  t h e  Governor 
ATTN: Andy B a r r e t t .  O i rec t  

Environmental Pol i c y  
P.O. Box 12428 
Aus t in ,  Texas 78711 

Judge, Matagorda County 
Matagorda County Courthouse 
1700 Seventh S t r e e t  
Bay C i t y ,  Texas 77414 

L icens ing  Representat ive 
Houston L i g h t i n g  h Power Company 
S u i t e  610 
Three Metro Center  
Bethesda, Mary1 and 20814 

Houston L i g h t i n g  i Power Company 
ATTN: Rufus S .  Sco t t ,  Associate 

General Counsel 
61867 
Texas 77208 

P.O.  Box 
Houston, 

cc w/enc : See N e x t  Page 
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cc wlencl: (Con’t) 
Egan & Associates, P.C. 
ATTN: Joseph R .  Egan, Esq. 
2300 N Street, N.W. 
Washington, D.C. 20037 

Little Harbor Consultants, Inc. 
ATTN: Mr. J. W .  Beck 
44 Nichols Road 
Cohasset, MA 02025-1166 



NOTICE OF VIOLATION 

M r .  Richard Balcom 
Houston L i g h t i n g  & Power Company 
South Texas P r o j e c t  E l e c t r i c  

E l e c t r i c  Generat ing S t a t i o n  

I A  95-042 

Based on an NRC i n v e s t i g a t i o n  conducted May 1992 t o  February 1993 and a 
Department o f  Labor A d m i n i s t r a t i v e  Law Judge Recommended Dec is ion  and Order i n  
DOL Case Nos. 93-ERA-7 and 93-ERA-8 i ssued on A p r i l  6, 1995, a v i o l a t i o n  was 
i d e n t i f i e d .  I n  accordance w i t h  t h e  “General Statement o f  Pol i c y  and Procedure 
f o r  NRC Enforcement Act ion, ”  (Enforcement P o l i c y )  (60 FR 34381, June 30, 
1995), t h e  v 

10 CFR 
engage 
v i o l a t  

10 CFR 

. .  . 
o l a t i o n  i s  s e t  f o r t h  below: 

50.5 provides, i n  p a r t ,  t h a t  any employee o f  a l i c e n s e e  may n o t  
i n  d e l i b e r a t e  misconduct t h a t  causes a l i c e n s e e  t o  be i n  
on o f  any r e g u l a t i o n .  

50.7, 
Commission li 
p r o t e c t e d  act 
a c t i o n s  t h a t  

Employee P r o t e c t i o n ,  p r o h i b i t s  d i s c r i m i n a t i o n  by a 
censee aga ins t  any employee f o r  engaging i n  c e r t a i n  
. i v i t i e s .  D i s c r i m i n a t i o n  i nc ludes  d ischarge and o t h e r  
r e l a t e  t o  compensation, terms, cond i t i ons ,  and p r i v i l e g e s  

Protected a c t i v i t i e s  a re  descr ibed i n  Sec t i on  210 (now o f  employment. 
211) o f  t h e  Energy Reorganizat ion Act o f  1974, as amended, and i n  
general  are r e l a t e d  t o  t h e  a d m i n i s t r a t i o n  o r  enforcement o f  a 
requirement imposed under t h e  Atomic Energy Act  o r  Energy Reorgan iza t i on  
Act.  

Contrary  t o  the above, Richard Balcom, a manager above f i r s t - l i n e  
superv i s ion  a t  t h e  Houston L i g h t i n g  and Power Company’s (HL&P’s) Nuclear  
S e c u r i t y  Department (NSD), d e l i b e r a t e l y  d i s c r i m i n a t e d  aga ins t  two 
employees o f  HL&P’s NSD. S p e c i f i c a l l y ,  M r .  Balcom recommended 
t e r m i n a t i o n  o f  t h e  employment o f  Messrs. Lamb and Dean as a r e s u l t  o f  
Messrs. Lamb’s and Dean’s engaging i n  p r o t e c t e d  a c t i v i t i e s .  The 
p r o t e c t e d  a c t i v i t i e s  i nc luded  i d e n t i f y i n g  s a f e t y  concerns t o  t h e  NRC. 
M r .  Balcom’s a c t i o n s  r e s u l t e d  i n  HL&P’s t e r m i n a t i o n  o f  t h e  employment o f  
these i n d i v i d u a l s ,  which caused HL&P t o  be i n  v i o l a t i o n  o f  10 CFR 50.7. 

This  i s  a S e v e r i t y  Level I 1  V i o l a t i o n  (Supplement V I T ) .  (01012) 

Pursuant t o  t h e  p r o v i s i o n s  o f  10 CFR 2.201, you are hereby r e q u i r e d  t o  submit 
a w r i t t e n  statement o r  exp lana t ion  t o  t h e  D i r e c t o r ,  O f f i c e  o f  Enforcement, 
U.S. Nuclear  Regulatory  Commission w i t h i n  30 days o f  t h e  d a t e  o f  t h e  f i n a l  
d e c i s i o n  by t h e  Secretary  o f  t h e  Department o f  Labor i n  t h i s  m a t t e r .  T h i s  
r e p l y  should be c l e a r l y  marked as a “Reply t o  a No t i ce  o f  V i o l a t i o n ”  and 
should i n c l u d e  f o r  each a l l eged  v i o l a t i o n :  (1) t h e  reason f o r  t h e  v i o l a t i o n ,  
or ,  i f  contested.  t h e  bas i s  f o r  d i s p u t i n g  t h e  v i o l a t i o n .  (2 )  t h e  c o r r e c t i v e  
steps t h a t  have been taken and t h e  r e s u l t s  achieved. (3 )  t h e  c o r r e c t i v e  steps 
t h a t  w i l l  be taken t o  avoid f u r t h e r  v i o l a t i o n s ,  and ( 4 )  t h e  date when f u l l  
compliance w i l l  be achieved. Your response may re fe rence  o r  i n c l u d e  p rev ious  
docketed correspondence. if t h e  correspondence adequately addresses t h e  
r e q u i r e d  response. If an adequate r e p l y  i s  n o t  received w i t h i n  t h e  t i m e  
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s p e c i f i e d  i n  t h i s  Not ice,  an Order o r  a Demand f o r  I n f o r m a t i o n  may be issued 
t o  show cause why such o t h e r  enforcement a c t i o n  as may be p roper  should n o t  be 
taken. Where good cause i s  shown, cons ide ra t i on  w i l l  be g i v e n  t o  ex tend ing  
t h e  response time. 

Under t h e  a u t h o r i t y  o f  Sect ion 182 o f  t h e  Act 42 U.S.C. 2232,  t h i s  response 
s h a l l  be submi t ted under oa th  o r  a f f i r m a t i o n .  

Because you r  response w i l l  be p laced i n  t h e  NRC P u b l i c  Document Room (FOR) ,  t o  
t h e  e x t e n t  poss ib le ,  i t  should n o t  i n c l u d e  any personal  p r i vacy ,  p r o p r i e t a r y ,  
o r  safeguards i n f o r m a t i o n  so t h a t  i t  can be p laced i n  t h e  PDR w i t h o u t  
redac t i on .  I f  personal  p r i v a c y  o r  p r o p r i e t a r y  i n f o r m a t i o n  t h a t  i s  n o t  a l ready  
i n  t h e  p u b l i c  reco rd  i s  necessary t o  p r o v i d e  an acceptable response, then 
p lease p r o v i d e  a bracketed copy o f  your  response t h a t  i d e n t i f i e s  t h e  
i n fo rma t ion  t h a t  should be p r o t e c t e d  and a redacted copy o f  your  response t h a t  
d e l e t e s  such in fo rma t ion .  
must s p e c i f i c a l l y  i d e n t i f y  t h e  p o r t i o n s  o f  your  response t h a t  you seek t o  have 
w i t h h e l d  and p rov ide  i n  d e t a i l  t h e  bases f o r  you r  c l a i m  o f  w i t h h o l d i n g  (e.g., 
e x p l a i n  why t h e  d i s c l o s u r e  o f  i n f o r m a t i o n  w i l l  c r e a t e  an unwarranted i n v a s i o n  
of personal  p r i v a c y  o r  p rov ide  t h e  i n f o r m a t i o n  r e q u i r e d  by 10 CFR 2.790(b) t o  
support  a request  f o r  w i t h h o l d i n g  c o n f i d e n t i a l  commercial or f i n a n c i a l  
i n fo rma t ion ) .  I f  safeguards i n f o r m a t i o n  i s  necessary t o  p rov ide  an acceptable 
response, p lease p r o v i d e  t h e  l e v e l  o f  p r o t e c t i o n  descr ibed i n  10 CFR 73 .21 .  

I f  you request  w i t h h o l d i n g  o f  such m a t e r i a l ,  you  

Dated a t  A r l i n g t o n ,  Texas 
t h i s  17th day o f  October, 1995 
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NUCLEAR REGULATORY COMMISSION 
REGION IV 

611 RYAN PLAZA DRIVE, SUITE 400 
ARLINGTON, TEXAS 76011.8064 

November 21, 1996 

I A  96-074 

Mr. Robert Beltran 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION (NRC INVESTIGATION REPORT NO. 4-96-0251 

Dear Mr. Bel t ran: 

This refers t o  an invest igat ion conducted by the NRC's Of f ice of 
Investigations regarding a c t i v i t i e s  a t  the Palo Verde Nuclear Generating 
Stat ion (Pa lo  Verde). The invest igat ion was conducted t o  review the 
c i  rcumstances surrounding apparent f a 1  se information provided by contract 
employees i n  order t o  gain unescorted access t o  the Palo Verde f a c i l i t y .  

During an NRC inspection conducted i n  May 1996. a review o f  security incident 
records revealed cases where contract employees had f a l s i f i e d  background 
information i n  order t o  gain unescorted access t o  Palo Verde. 
invest igat ion conducted by the NRC (synopsis enclosed) confirmed tha t  p r i o r  t o  
being granted temporary unescorted access t o  Palo Verde i n  October 1995. as an 
employee o f  Fluor Daniel, you provided fa lse employment information. 
Spec i f i ca l l y ,  your October 1995 appl icat ion f o r  unescorted access indicated 
that  you had been employed fo r  the previous f i v e  years by Mainline Plumbing o f  
Lakewood, Cal i fornia,  when i n  fac t .  you had never been employed by that  
company. Records maintained by Arizona Public Service Company (APS) indicate 
tha t  you again applied for unescorted access i n  March 1996, admitted a t  t ha t  
time that  you had previously provided fa lse information, and as a r e s u l t .  were 
denied access t o  P a l o  Verde. 

Based upon the NRC's review o f  the information developed by APS. i t  appears 
tha t  you v io la ted the NRC's r u l e  p roh ib i t i ng  del iberate misconduct by 
providing fa lse information o f  a material nature t o  APS. a licensee o f  the 
NRC. 
able t o  r e l y  on the i n t e g r i t y  and trustworthiness of employees. p a r t i c u l a r l y  
those who are granted unescorted access t o  nuclear power plants.  Thus, the 
NRC i s  issuing you the enclosed Notice o f  V io la t ion f o r  your actions. In 
accordance wi th  the "General Statement o f  Pol icy and Procedure f o r  NRC 
Enforcement Actions." NUREG-1600. the v io la t i on  i n  the enclosure has been 
c lass i f ied a t  Severity Level 111 t o  r e f l e c t  the s igni f icance o f  attempting t o  
subvert the access authorization process a t  Palo Verde. You should be aware 
the NRC's  regulations allow the issuance o f  c i v i l  sanctions t o  be taken 
d i r e c t l y  against unl icensed persons who, through t h e i r  d e l i  berate misconduct. 
cause a licensee t o  be i n  v io la t i on  o f  NRC requirements. 
issued t o  an indiv idual  t o  prevent h i s  or  her engaging i n  licensed a c t i v i t i e s  
a t  a l l  NRC licensed f a c i l i t i e s .  Future v io la t ions o f  the del iberate 
misconduct ru le .  as s e t  for th  i n  10 CFR 50.5. may also lead t o  cr iminal 
prosecution. 

A subsequent 

A copy o f  the regulat ion i s  enclosed. The NRC and i t s  licensees must be 

An Order may also be 
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You are required t o  respond t o  t h i s  Notice of V io la t i on  and should fo l low the 
ins t ruc t ions  speci f ied i n  the enclosed Notice. as appl icable t o  your 
s i t ua t i on .  when preparing your response 
requi res you t o  address your correct  i ve a c t i  ons , please address what act1 ons 
you w i l l  take t o  assure compliance i n  the fu tu re  should you request t o  be r e -  
employed i n  the nuclear industry The NRC w i l l  use your response, i n  p a r t ,  t o  
determi ne whether fu r ther  enforcement ac t ion  i s necessary t o  ensure compli ance 
w i th  regulatory requirements should you f i n d  employment i n  NRC-licensed 
a c t i v i t i e s  i n  the fu tu re  

For example. where the Notice 

I n  accordance w i t h  Section 2 790 o f  the NRC's "Rules o f  Pract ice 
T i t l e  10.  Code o f  Federal kegulat ions. records o r  documents comp 
enforcement purposes are placed i n  the NRC Publ ic Document Room 
of t h i s  l e t t e r  and enclosure w i th  your address removed, and your 
be placed i n  the PDR a f t e r  45 days unless you provide s u f f i c i e n t  
withdraw t h i s  l e t t e r  A copy also w i l l  be sent t o  APS a t  t ha t  t 

If you have any questions. please contact Gary Sanborn, regional 
Off icer.  a t  817-860-8222 o r  800-952-9677 

:' P a r t  2. 
l e d  f o r  
PDR). A copy 
response w i  11  
basis t o  
me. 

Enforcement 

U Enclosures : 
1. Notice o f  V io la t ion  
2. Synopsis. 01 4-96-025 
3.  10 CFR 50.5 



Robert Bel t ran 

NOTICE OF VIOLATION 

I A  96-074 

During an NRC invest igat ion completed i n  September 1996. a v io la t i on  o f  NRC 
requirements was ident i f ied.  
Pol icy and Procedure fo r  NRC Enforcement Actions, " NUREG-1600. the v io la t i on  
i s  l i s t e d  below: 

In accordance w i th  the "General Statement o f  

10 CFR 50.5 states, i n  pa r t .  that  any employee o f  a contractor of any 
licensee may not del iberately submit t o  a licensee information that the 
person submitting the information knows t o  be inaccurate i n  some respect 
ilrdterial t o  the NRC. 

Contrary t o  the above, p r i o r  t o  being granted temporary unescorted 
access t o  the Palo Verde Nuclear Generating Stat ion i n  October 1995. 
Robert Beltran submitted information which he knew was inaccurate i n  
some respect material t o  the NRC. Spec i f i ca l l y .  Mr. Beltran submitted 
fa lse employment information, claiming employment wi th  an employer for 
f i v e  years when i n  fac t ,  he had never been employed by said employer. 
This information was material t o  the NRC because employment information 
i s  required t o  be obtained and reviewed by licensees i n  conducting 
background investigations o f  appl icants f o r  granting unescorted access 
t o  t h e i r  f a c i l i t i e s .  

This i s  a Sever i ty  Level I11 v io la t i on  (Supplement V I I ) .  

Pursuant t o  the provisions o f  10 CFR 2.201. Robert Beltran i s  hereby required 
t o  submit a wr i t ten statement or  explanation t o  the U.S .  Nuclear Regulatory 
Commission. Regional Administrator. Region I V .  611 Ryan P laza  Drive. Suite 
400. Arl ington. Texas 76011. w i th in  30 days o f  the date o f  the l e t t e r  
t ransmit t ing t h i s  Notice o f  Violat ion (Not ice).  
marked as a "Reply t o  a Notice o f  Violat ion" and should include fo r  each 
v io la t i on :  (1) the reason for the v io la t ions,  o r .  if contested. the basis fo r  
d isput ing the v io la t ion,  (2)  the correct ive steps tha t  have been taken and the 
resu l t s  achieved. (3) the correct ive steps that  w i l l  be taken t o  avoid fur ther 
v io la t i ons ,  and (4) the date when f u l l  compliance w i l l  be achieved. Your 
response may reference or  i ncl ude previous docketed correspondence, i f the 
correspondence adequately addresses the required response. I f  an adequate 
rep l y  i s  not received wi th in  the time speci f ied i n  t h i s  Notice, an order o r  a 
Demand f o r  Information may be issued as t o  why such other act ion as may be 
proper should not be taken. Where good cause i s  shown. consideration w i l l  be 
given t o  extending the response time. 

Under the author i ty of Section 182 o f  the Act, 42 U.S.C. 2232. t h i s  response 
sha l l  be submitted under oath or  a f f i rmat ion.  

Because your response w i l l  be placed i n  the NRC Public Document Room (PDR) ,  t o  
the extent possible. it should not include any personal privacy, propr ietary.  
o r  safeguards information so tha t  i t  can be placed i n  the PDR without 
redaction. 
provide an acceptable response, then please provide a bracketed copy of your 
response that  i den t i f i es  the information tha t  should be protected and a 
redacted copy of your response tha t  deletes such information. 

This rep ly  should be c lea r l y  

If personal privacy or propr ietary information i s  necessary t o  

I f  you request 
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Notice o f  V io la t ion - 2 -  

withholding o f  such material.  you must s p e c i f i c a l l y  i d e n t i f y  the port ions o f  
your response that  you seek t o  have withheld and provide i n  de ta i l  the bases 
for your c la im o f  withholding (e .g . ,  explain why the disclosure o f  information 
w i l l  create an unwarranted invasion o f  personal privacy o r  provide the 
information required by 10 CFR 2.790(b) t o  support a request f o r  withholding 
conf ident ia l  commercial or f inancial  information). I f  safeguards information 
i s  necessary t o  provide an acceptable response, please provide the level  of 
protect ion described i n  10 CFR 73.21. 

Dated a t  b.1'1 i ngton. Texas 
t h i s  21st day o f  November 1996 



SYNOPSIS 

This investigation was initiated by the Nuclear Regulatory Commission (NRC), 
Office o f  Investigations, Region IV (RIV), on June 6, 1996, t o  determine 
whether two Arizona Public Service Company (APS), Palo Verde Nuclear 
Generating Station (PVNGS), contract employees deliberately provided false 
information to PVNGS Access Control Section in order t o  obtain unescorted 
access. 

Based on a review of the licensee internal report, the NRC:RIV inspection 
report and a summary of the incident by the NRC:RIV technical staff, the 
allegation that two contract employees deliberately falsified information on 
their respective Employee Security Questionnaires submitted to PVNGS to obtain 
unescorted access was substantiated. 

Case No. 4-96-025 1 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

REGION 111 
801 WARRENVILLE ROAD 

LISLE, ILLINOIS 60532-4351 

August 27, 1996 

I A  96-049 

Wi l l i am E. Breen 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION AND EXPIRATION OF LICENSE 

Dear M r .  Breen: 

The Nuclear Regulatory Commission (NRC) has received a l e t t e r  dated August 14, 
1996, from the  Commonwealth Edison Company (ComEd), in forming us t h a t  ComEd no 
longer  has a need t o  maintain your operating l i cense f o r  the  Zion Generating 
Sta t ion .  
con ta in ing  information about your confirmed p o s i t i v e  t e s t  f o r  mari juana 
(copies o f  both l e t t e r s  are enclosed). We p lan  t o  p lace both o f  the  l e t t e r s  
from ComEd i n  your 10 CFR Par t  55 docket f i l e .  

I n  accordance w i t h  10 CFR 55.55(a), the determination by the  f a c i l i t y  l icensee 
t h a t  you no longer need t o  maintain a l i cense has caused your  l i cense  (License 
No. SOP-4020-4) t o  expi re  as o f  August 13, 1996. I n  add i t ion ,  the  fo l l ow ing  
v i o l a t i o n  i s  being issued on your docket (Docket No, 055-7825): 

We a lso received a l e t t e r  f r o m  ComEd dated August 16, 1996, 

10 CFR 55.53(j) provides, i n  par t ,  t h a t  the l icensee s h a l l  no t  use, 
possess, o r  s e l l  any i l l e g a l  drugs. 

Contrary t o  the above, on Ju l y  9, 1996, the l icensee, M r .  Wi l l iam E. 
Breen, was tested under the ComEd f i tness- fo r -du ty  program r e s u l t i n g  i n  
a confirmed pos i t i ve  t e s t  f o r  marijuana. 

This i s  a Sever i ty  Level I11 v i o l a t i o n  (Supplement I ) .  

(01013) 

The purpose o f  the  Commission's Fitness-for-Duty requirements i s  t o  prov ide 
reasonable assurance tha t  nuclear power p lan t  personnel work i n  an environment 
t h a t  i s  f r e e  o f  i l l e g a l  drugs and the  e f f e c t s  o f  the use o f  such substances. 
The use o f  i l l e g a l  drugs i s  a serious matter which undermines the  specia l  
t r u s t  and confidence placed i n  you as a l icensed operator. 
categor ized a t  Sever i ty  Level I 11  i n  accordance w i t h  the  "General Statement o f  
Po l i cy  and Procedure f o r  NRC Enforcement Actions," NUREG-1600, because the  use 
o f  i l l e g a l  drugs by l icensed operators i s  a s i g n i f i c a n t  regu la to ry  concern, 
Because your l i cense has expired, you are not  requi red t o  respond t o  the  
Not ice o f  V io la t i on  a t  t h i s  t i m e  unless you contest  t h e  v i o l a t i o n .  Should you 
contest  the  Notice o f  V io la t ion ,  a response i s  requi red w i t h i n  30 days o f  the  
date of t h i s  l e t t e r  addressing the spec i f i c  bas is  f o r  d i spu t ing  the v i o l a t i o n .  
This  response should be sent t o  the Regional Administrator, NRC Region 111, 
801 Warrenv i l le  Road, L i s le ,  I l l i n o i s  60532-4351 and marked, "Open by 
Addressee Only." 

Th is  v i o l a t i o n  i s  
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W. Breen - 2 -  August 27, 1996 

The purpose of t h i s  l e t t e r  i s  t o  make c lear  t o  you t h e  consequences o f  your 
v i o l a t i o n  o f  NRC requirements governing f i tness- fo r -du ty  as a 1 icensed 
operator, i n  accordance w i th  10 CFR Par t  55. 
l i cense,  you w i l l  need t o  sa t i s f y  no t  on ly  the  requirements o f  10 CFR 55.31, 
bu t  a lso  those o f  10 CFR 2.201, by addressing the reasons f o r  the v i o l a t i o n  
and the  act ions you have taken t o  prevent recurrence i n  order  t o  ensure your 
a b i l i t y  and wi l l ingness t o  car ry  out the special t r u s t  and confidence placed 
i n  you as a l icensed operator and t o  abide by a l l  f i tness- fo r -du ty  and o ther  
1 icense requirements and condit ions. 

I n  accordance w i th  Section 2.790 o f  the NRC's "Rules o f  Practice," Par t  2, 
T i t l e  10, Code o f  Federal Regulations, enforcement act ions are placed i n  the  
NRC Pub l ic  Document Room (PDR). A copy of t h i s  l e t t e r  w i thout  i t s  enclosures 
and w i t h  your address removed w i l l  be placed i n  the PDR unless you prov ide a 
s u f f i c i e n t  basis t o  withdraw t h i s  v i o l a t i o n  w i t h i n  the 30 days spec i f i ed  above 
f o r  a response t o  t h i s  Notice o f  V io la t ion .  

Should you have any questions concerning t h i s  act ion, please contact  
M r .  Melvyn Leach o f  my s t a f f .  
1 i s t e d  above o r  telephone number (630) 829-9705. 

I f  you reapply f o r  an operat ing 

M r .  Leach can be reached a t  e i t h e r  the address 

Sincerely, 

I s /  G .  E. Grant 

Geoffrey E. Grant, D i rec to r  
D iv i s ion  o f  Reactor Safety 

Docket No. 055-7825 
License No. SOP-4020-4 

Enclosures: As Stated 

D i s t r i b u t i o n :  
See attached l i s t  
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cc w/o encls: J. H. Mueller, Site Vice President 
D. A. Sager, Vice President, 

Generation Support 
H. W. Keiser, Chief Nuclear 

Operat i ng Officer 
G. K .  Schwartz, Station Manager 
W. Stone, Regulatory Assurance 

Supervisor 
D. Farrar, Nuclear Regulatory 

Services Manager 
Richard Hubbard 
Nathan Schl oss, Economi st, 

Office of the Attorney General 
Mayor, City of Zion 
State Liaison Officer, Wisconsin 
State Liaison Officer 
Chairman, Illinois Commerce 

Document Control Desk-Licensing 
Commission 

August 2 7 ,  1996 



UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
REGION IV  

611 RYAN PLAZA DRIVE, SUITE 400 
ARLINGTON, TEXAS 7601 18064 

September 6, 1996 

Blanding, Utah 84511 

SUBJECT: NOTICE OF V 
(Investigat 

Dear Mr. Carroll : 

T h i s  refers t o  the inve 

OLATION 
on Report No. 4-96-021) 

tiqation conducted from May 14. 1996 throuqh July 19, 

I A  96-051 

Kirk H .  Carroll 
Mill Foreman 
White Mesa Mill 
Energy Fuels Nuclear. Inc. 
6425 S .  Highway 191 
P .  0. Box 789 

1996. regarding act ivi t ies la t  the White Mesa fac i l i ty .  
conducted t o  revi ew the ci rcumstances i nvol v i  ng a ye1 1 owcake packagi ng 
incident which occurred on February 22. 1996. 
informed us of the incident by telephone on February 23. 1996. and 
subsequently provided us more information by le t te r  dated April 24. 1996: The 
incident involved you, a mill foreman. "packaging" yellowcake without wearing 
the required personal protective equipment ( P P E ) .  EFN's April 24 le t te r  
stated t h a t  because of your position i n  the organization and your failure t o  
demonstrate commitment t o  the company's ALARA program on t h a t  occasion, 
disciplinary action was taken.  

The investigation found t h a t  the incident occurred when p l a n t  personnel were 
shutting down the mill and cleaning up the fac i l i ty .  
these cleanup ac t iv i t ies ,  you observed a barrel o f  yellowcake inside the 
yellowcake packaging room. 
remote control. and PPE i s  required for entry.)  You stated t h a t  you entered 
the room, set a l id  on the barrel ,  and rolled the drum outside for final 
packaging. w i t h o u t  PPE. You also stated t h a t  you knew of the procedural 
requirement t o  wear PPE,  bu t  t h a t  you were not t h i n k i n g  - the mill was 
shutting down, everyone was i n  a hurry and the barrel needed t o  be processed. 
Nonetheless. based on the information developed during the NRC's 
investigation. the NRC has determined t h a t  you deliberately violated p l a n t  
procedural requi rements and EFN ' s NRC 1 i cense . 

There was no actual safety consequences of your failure t o  wear PPE under 
those circumstances. This was due t o  the fact t h a t  yellowcake packaging was 
not being conducted i n  a n  assembly fashion and so there was a small potential 
for creating airborne exposures. 
action level. However. a deliberate v io l a t ion  of plant procedures by you. a n  
i n d i v i d u a l  above a f i r s t  l ine supervisor, i s  of significant regulatory 

The investigation was 

Energy Fuels Nuclear (EFN)  

You stated t h a t ,  during 

(Barrels are normally f i l l ed  w i t h  yellowcake by 

Bioassay results were also less t h a n  the 
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concern. Therefore. your del i "erate v i  o l  a t  i on o I p l  ant procedures has been 
categorized i n  accordance w i th  the "General Statement o f  Pol i c y  and Procedure 
f o r  NRC Enforcement Actions" (Enforcement Pol i c y ) ,  NUREG-1600 a t  Severity 
Level 111. 

The Commission's regulat ions a t  10 CFR 40.10 provide, i n  p a r t .  t ha t  any 
1 icensee or  any employee o f  a 1 icensee may not engage i n  del i berate misconduct 
that  causes a licensee t o  be i n  v i o l a t i o n  o f  any ru le ,  regulat ion,  or  order, 
or any term, condit ion or l i m i t a t i o n  o f  any l icense, issued by the Commission, 
and that  any person who violates these requirements may be subject t o  
enforcement act ion including p roh ib i t i on  from NRC-licensed a c t i v i t i e s .  You 
should be aware tha t  your actions d i d  not meet the NRC's expectations and 
caused EFN t o  be i n  v io la t i on  o f  NRC requirements. The NRC expects f u l l  
compliance with a l l  appl icable NRC requirements and del iberate v io la t i on  o f  
such requirements w i l l  not be to lerated. 

Although we recognize tha t  EFN took d i sc ip l i na ry  act ion against you, we have 
determined tha t  NRC enforcement act ion against you i s  warranted. Therefore, I 
have been authorized, a f t e r  consul tat ion w i th  the Director.  Office o f  
Enforcement t o  issue the enclosed Notice of V io la t ion (Notice) t o  you pursuant 
t o  10 CFR 40.10. 

You are required t o  respond t o  the enclosed Notice and should fo l low the 
instruct ions when preparing your response. 
should document the speci f ic  actions taken and any addi t ional  actions you plan 
t o  prevent recurrence. Af ter  reviewing your response t o  the Notice. including 
your proposed correct ive actions, t he  NRC w i  11 determine whether fur ther  NRC 
enforcement act ion i s necessary t o  ensure compl i ance wi th  NRC regul atory 
requi rements. 

You must provide your response w i th in  30 days o f  the date o f  t h i s  l e t t e r .  I n  
accordance w i th  10 CFR 2.790 o f  the NRC's "Rules o f  Pract ice."  a copy o f  t h i s  
l e t t e r  (wi th  your address removed), i t s  enclosure, and your response w i l l  a l l  
be placed i n  the NRC Public Document Room w i t h i n  45 days, unless you provide 
suf f ic ient  j u s t i f i c a t i o n  f o r  withdrawing t h i s  v io la t i on .  To the extent 
possible. your response should not include any personal privacy. propr ietary,  
or safeguards information so t h a t  i t  can be placed i n  the PDR without 
redaction. However. if you f ind i t  necessary t o  include such information, you 

I n  response t o  the Notice, you 
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should c lea r l y  indicate the speci f ic  information tha t  you desire not t o  be 
placed i n  the PDR. and provide the legal basis t o  support your request for  
withholding the information from the publ ic .  

Sincerely , 

Docket No. 40-8681 
License No. SUA- 1358 

Enclosure: 
Not i ce o f  V i  o l  a t  i on 
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NOTICE OF VIOLATION 
Ki rk  H.  Carrol l  Docket No. 40-8681 

License No. SUA 1358 
I A  96-051 

During an NRC invest igat ion conducted from May 14, 1996 through July 19, 1996. 
a v i o l a t i o n  o f  NRC requirements was i d e n t i f i e d .  
"General Statement o f  Pol  i c y  and Procedure f o r  NRC Enforcement Actions, " 
NUREG-1600. the v io la t i on  i s  l i s t e d  below: 

I n  accordance wi th  the 

10 CFR 40.10 states. i n  pa r t ,  t ha t  any licensee or  any employee o f  a 
1 i censee may not engage i n  d e l i  berate m i  sconduct t ha t  causes o r ,  but f o r  
detection, would have caused a licensee t o  be i n  v i o l a t i o n  of any ru le .  
regulat ion.  o r  order, or any term, condi t ion,  o r  l i m i t a t i o n  of any 
1 i cense i ssued by the Commi ssi  on. 
p a r t ,  an intent ional  act or  omission tha t  the person knows: 1) would 
cause a licensee t o  be i n  v io la t i on  o f  any r u l e ,  regulat ion or any term. 
condit ion, o r  l i m i t a t i o n  o f  any l icense issued by the Commission: or 
2 )  consti tutes a v io la t i on  o f  a procedure. 

License Condition 29 states,  i n  p a r t ,  t ha t  standard operating procedures 
(SOPS) shal l  be established f o r  a l l  operational process a c t i v i t i e s  
involv ing radioactive materials tha t  are handled, processed, or  stored. 
Standard Operating procedures f o r  operational a c t i v i t i e s  shal l  enumerate 
pert inent radiat ion safety practices t o  be followed. 

Del i berate m i  sconduct includes , i n  

Section 3 .0 (c )  o f  White Mesa Operat 
Precipi tat ion,  Drying and Packaging 
f u l l  face respirators "must be worn 
enclosure , ye1 1 owcake packaging enc 
r ings on f i l l e d  yellowcake drums t o  
exceDti ons . " 

ng Procedure, "Ye1 lowcake 
" Revision 0.  states,  i n  pa r t ,  that  
when i n  the yellowcake dryer 
osure and when placing l i d s  and 
prevent overexposure. No 

Contrary t o  the above, on February 22. 1996, K i r k  H .  Ca r ro l l ,  a m i l l  
foreman, entered the yellowcake packaging enclosure, placed a l i d  on a 
f i l l e d  yellowcake drum and r o l l e d  the drum outside f o r  f i n a l  packaging 
without wearing a f u l l  face respi ra tor ,  although he knew there was a 
plant procedural requirement t o  wear one. Mr. C a r r o l l ' s  act ion caused 
the licensee t o  be i n  v io la t i on  of i t s  Operating Procedure 3.0(c), 
l icense condit ion 29. (01013) 

This i s  a Severity Level I11 v io la t i on  (Supplement V I ) .  

Pursuant t o  the provisions o f  10 CFR 2.201, Ki rk  H. Carro l l  i s  hereby required 
t o  submit a w r i t t en  statement or explanation t o  the Di rector ,  Of f ice o f  
Enforcement, U.S. Nuclear Regulatory Commission, w i t h i n  30 days o f  the date o f  
t h i s  Notice of Violat ion (Not ice).  This rep ly  should be c lea r l y  marked as a 
"Reply t o  a Notice of  Violat ion" and should include for each alleged 
v io la t ion:  
for  the v io la t ion if admitted, and i f  denied, the reasons why, (3) the 
correct ive steps that  have been taken and the resul ts  achieved, (4 )  the 
correct ive steps that  w i l l  be taken t o  avoid fu r the r  v io la t ions.  and (5) the 

(1) admission or denial o f  the al leged v i o l a t i o n ,  (2 )  the reasons 



-2 - 

received w i th in  the' time specif ied i n  t h i s  Notice, an order or a Demand for 
Information may be issued as why such other act ion as may be proper should not 
be taken. 
cause shown. 

Because your response w i l l  be placed i n  the NRC Public Document Room (PDR). t o  
the extent possible, i t  should not include any personal pr ivacy,  propr ietary.  
or  safeguards information so tha t  i t  can be placed i n  the PDR without 
redaction, However, i f  you f i n d  i t  necessary t o  include such information. you 
should c l e a r l y  ind icate the spec i f i c  information tha t  you desire not t o  be 
placed i n  the PDR. and provide the legal basis t o  support your request f o r  
withholding the information from the publ ic ,  e.g.  provide the information 
required by 10 CFR 2.790(b) t o  support a request f o r  withholding conf ident ia l  
commercial or f inanc ia l  information. I f  personal privacy o r  propr ietary 
information i s  necessary t o  provide an acceptable response. then please 
provide a bracketed copy o f  your response t h a t  i d e n t i f i e s  the information that  
should be protected and a redacted copy o f  your response tha t  deletes such 
information. 

Consideration may be given t o  extending the response time for good 

Dated a t  Ar l ington, Texas, 
t h i s  6th day o f  September 1996 
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UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
REGION I V  

611 RYAN PLAZA DRIVE, SUITE 400 
ARLINGTON, TEXAS 76011-8064 

September 27, 1996 

I A  96-061 

Richard Fentiman 
[HOME ADDRESS DELETED 
PURSUANT TO 10 CFR 2.7901 I 
SUBJECT: NOTICE OF VIOLATION 

(NRC TNVE?! -GATION REPORT NO. 4-95-0591 

I Dear Mr. Fentiman: 

This i s  i n  reference t o  the matter discussed w i th  you a t  a predecisional 
enforcement conference on August 12. 1996. i n  Kansas City, Missouri. As 
indicated i n  our Ju ly  25. 1996 l e t t e r  t o  you. the purpose o f  the conference 
was t o  discuss an apparent v io la t i on  o f  the NRC's r u l e  p roh ib i t i ng  del iberate 
misconduct and t o  provide the NRC w i th  information it needed t o  make an 
enforcement decision i n  t h i s  case. 

Speci f ica l ly ,  an invest igat ion was conducted by the NRC's O f f i ce  o f  
Investigations (01) i n t o  access authorization issues a t  Cooper Nuclear 
Stat ion.  The invest igat ion confirmed the resul ts  o f  an invest igat ion 
conducted by your former employer, the Nebraska Public Power D i s t r i c t  (NPPD), 
which found tha t  while employed as an access author izat ion technician, a t  
Cooper Nuclear Stat ion, you directed contract personnel t o  not fo l low an NPPD 
procedure. The procedure that  was violated, NPPD Procedure AAPP 3.3. 
"Background Investigations, " required access author izat ion personnel t o  
"develop" two references independent o f  the references "1 is ted"  by the 
applicant on the request f o r  unescorted access t o  the f a c i l i t y .  The 01 
invest igat ion determined that  you had w i l l f u l l y  d i rected the access 
author izat ion workers t o  use applicant provided "1 i sted" references as access 
author izat ion program "developed" references. 

A t  the conference, you acknowledged that  you had inst ructed contract personnel 
t o  use "1 i sted" references as "devel oped" references on 1 i m i  ted occasions, 
p a r t i c u l a r l y  when the contract technicians were having d i f f i c u l t y  establ ishing 
the required developed references. You also acknowledged having instructed 
them t o  dispose o f  the o r ig ina l  records submitted by appl icants so tha t  you 
wouldn't have two sets o f  records i n  the f i l e s .  These actions were c lea r l y  
contrary t o  NPPD procedures a t  Cooper Nuclear Stat ion,  and contrary t o  the 
purpose of conducting background invest igat ions p r i o r  t o  granting unescorted 
access t o  the f a c i l i t y .  
i n  granting unescorted access t o  indiv iduals who would not be given access on 
the basis of a proper background invest igat ion.  

Based on our review of the invest igat ion report  and the information you 
provided a t  the August 12 conference, the NRC has determined t h a t  a v io la t i on  
of the NRC's r u l e  on del iberate misconduct, 10 CFR 50.5. d i d  occur. This 
v io la t i on  i s  c i t ed  i n  the enclosed Notice o f  V io la t ion.  

Furthermore, your act ions had the potent ia l  t o  resul t  

I n  accordance with 

I 
NUREG-0940, PART I B-32 



Richard Fentiman - 2 -  

the "General Statement o f  Po l  i c y  and Procedures f o r  Enforcement Actions, " 
NUREG-1600 (Enforcement Pol icy),  t h i s  v i o l a t i o n  i s  categorized a t  Severity 
Level 111. 

The NRC notes that  you were d isc ip l ined by NPPD a f te r  t h i s  was discovered, and 
tha t  you vo luntar i ly  resigned f rom NPPD i n  November 1995. The enclosed Notice 
o f  Violat ion carr ies wi th i t  no addit ional sanctions, i .e . .  the NRC i s  placing 
no res t r i c t i ons  on your a b i l i t y  t o  seek employment i n  NRC-licensed a c t i v i t i e s  
i n  the future. However, you should be aware tha t  t h i s  l e t t e r  and Notice o f  
Violat ior: w i l l  be a ma t te r  o f  publ ic recor-cl and w i l l  be published i n  

.NlEG-Or4U. a publ ic compilation o f  s ign i f i can t  agency enforc@n!xt -actions 
which i s  made avai lable t o  licensees o f  the NRC and the publ ic.  
we expect t ha t  i f  you are re-employed i n  NRC-licensed a c t i v i t i e s  i n  the 
future. that  you understand the importance o f  s t r i c t  compliance with a l l  
requi rements and w i  11 assure that  a1 1 procedures are f o l  1 owed. 

You are required t o  respond t o  t h i s  l e t t e r  and Notice o f  Violat ion and should 
follow the instruct ions specif ied i n  the enclosed Notice. 

I n  accordance wi th  10 CFR 2.790 o f  the NRC's "Rules o f  Pract ice."  a copy o f  
t h i s  l e t t e r  w i th  your home address removed. i t s  enclosure, and your response 
w i l l  be placed i n  the NRC's Public Document Room (PORI. Please contact Gary 
Sanborn a t  817-860-8222 or 800-952-9677 if you have any questions about t h i s  
matter. 

I n  addit ion. 

Sincerely, 

Enclosure: Notice o f  Violat ion 

Docket No. 50-298 
License No. DPR-46 

cc w/Encl osure : 
Guy R .  Horn. Vice President - Nuclear 
Nebraska Public Power D i s t r i c t  
1414 15th Street 
Columbus, Nebraska 68601 

S t a t e  o f  Nebraska 
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NOTICE OF VIOLATION 

Mr. Richard Fentiman I A  96-061 

Based on an inves t iga t ion  conducted by the  NRC's O f f i c e  o f  Invest igat ions,  and 
a report o f  inves t iga t ion  completed on May 29. 1996 (Case No. 4-95-0591, a 
v io la t i on  of NRC requirements was i d e n t i f i e d .  I n  accordance w i th  the "General 
Statement of Pol i c y  and Procedure f o r  NRC Enforcement Actions." (Enforcement 
Po l i cy ) .  NUREG-3600. the v i o l a t i o n  i s  set  f o r t h  below: 

10 CFR 5 0 . 5 ( a ) ( l )  states,  i n  pa r t ,  t ha t  any employee o f  a l icensee may 
not engage i n  del i ber.:te m i  sconduct t ha t  causes c?< but f o r  detect ion,  
would iiave caused. a i icensee t o  be i n  v i o i 2 t i o n  -bf any ru le .  
regulat ion.  o r  order, o r  any term, condi t ion.  o r  l i m i t a t i o n  o f  any 
1 i cense , i ssued by the Commi ssi  on. 

10 CFR 50.5(c) states. i n  p a r t ,  t ha t  f o r  purposes o f  paragraph ( a ) ( l )  o f  
t h i s  section. del iberate misconduct by a person means an in ten t iona l  act  
or omission tha t  the person knows would cause a l icensee t o  be i n  
v i o l a t i o n  o f  any ru le ,  regulat ion,  o r  order, o r  any term. condi t ion,  o r  
l i m i t a t i o n .  of any l icense issued by the  Commission. or const i tutes a 
v i o l a t i o n  o f  a requirement. procedure o r  po l i cy  o f  a l icensee. 

Contrary t o  the above, i n  October 1995. Richard Fentiman. an employee o f  
Nebraska Public Power D i s t r i c t .  a l icensee. i n t e n t i o n a l l y  ins t ruc ted  
contract access author izat ion employees t o  use references 1 i s t e d  by 
applicants f o r  unescorted access as "developed" references, an 
i ns t ruc t i on  which M r .  Fentiman knew was i n  v i o l a t i o n  o f  NPPD po l i cy  and 
procedures f o r  conducting background invest igat ions o f  appl icants. 
procedure AAPP 3.3 required tha t  access author izat ion personnel 
independently develop two references i n  add i t ion  t o  those l i s t e d  by an 
applicant for unescorted access t o  the  f a c i l i t y .  

This i s  a Severity Level I11 V io la t ion  (Supplement V I I ) .  

Pursuant t o  the  provisions o f  10 CFR 2.201, Mr. Fentiman i s  required t o  submit 
a w r i t t e n  statement o r  explanation t o  the  D i rec tor ,  O f f i ce  o f  Enforcement. 
U .S .  Nuclear Regulatory Commission within 30 days o f  t he  date o f  t h i s  Notice 
o f  Violat ion.  This rep ly  should be c l e a r l y  marked as a "Reply t o  a Notice o f  
V io la t ion"  and should include f o r  each al leged v i o l a t i o n :  (1) the reason f o r  
the  v io la t i on ,  o r ,  i f  contested. the  basis f o r  d isput ing the v io la t i on .  ( 2 )  
t he  cor rec t ive  steps tha t  have been taken and the resu l t s  achieved. (3) t he  
cor rec t ive  steps t h a t  w i l l  be taken t o  avoid fu r the r  v io la t i ons ,  and (4) the  
date when fu l l  compliance w i l l  be achieved. Mr. Fentiman's response may 
reference or  include previous docketed correspondence. i f the correspondence 
adequately addresses the requi red response. Where good cause i s shown, 
consideration w i l l  be given t o  extending the  response time. 

Under the au thor i ty  of Section 182 o f  the  Act 42 U.S .C .  2232, t h i s  response 
sha l l  be submitted under oath o r  a f f i rmat ion .  

Because the response w i  11 be placed i n  the  NRC Publ ic Document Room (PDR) . t o  
the  extent possible. i t  should not include any personal pr ivacy,  p ropr ie ta ry .  

NPPD 

(01013) 



Notice o f  Violat ion - 2 -  

o r  safeguards information so that  i t  can be placed i n  the PDR without 
redaction. 
i n  the publ ic  record is  necessary t o  provide an acceptable response. then 
please provide a bracketed copy of the response tha t  i d e n t i f i e s  the 
information that  should be protected and a redacted copy o f  the response that 
deletes such information. 
mater ia l .  the request must speci f ica l ly  i den t i f y  the port ions of the response 
tha t  i s  requested t o  be withheld and provide i n  d e t a i l  the bases fo r  the claim 
of withholding (e.g.. explain why the disclosure of information w i l l  create an 
unwarranted invasion o f  personal privacy or  provide the information required 
by 10 CF? 2.790(b) t o  suppc-t 5 request f c r  withholding c w f i d e n t i a ?  . 
cmnercia I or  f inancial  inforniat ion). 

Dated a t  Arl ington, Texas 
t h i s  27th day o f  September 1996 

If personal privacy or propr ietary information that i s  not already 

I f  M r .  Fentiman requests withholding o f  such 
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UNITED !STATES 
NUCLEAR REGULATORY COMMISSION 

REGION 111 
801 WARRENVILLE ROAD 

LISLE. ILLINOIS 60532-4351 

November 1 4 ,  1996 

IA 96-072 

Mr. Gregory L. Goodchild 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION 

Dear Mr. Goodchild: 

(NRC Investigation Report No. 3-96-024) 

This refers to an NRC investigation concerning the circumstances surrounding 
your violation of NRC requirements while working as a radiochemistry 
technician at the Point Beach Nuclear Plant. 

On April 24, 1996, while working the 5:00 p.m. to 3:OO a.m. shift, you logged 
in a binder that you had performed a Quality Assurance (QA) check on the 
Hewlett Packard gas chromatograph (HP5890) at 12:43 a.m. 
required before the first analysis is performed each day in accordance with 
Technical Specification 15.6.8.1 and Procedure CAMP-107. 
shift the radiochemistry technicians could not get the gas chromatograph to 
work properly. While troubleshooting this problem, a portion of the strip 
chart from the gas chromatograph was located in the trash which clearly 
indicated that you had not performed the QA check as logged in the binder. On 
April 30, 1996, during an interview with the licensee’s Production Manager, 
Chemistry Manager, and day supervisor you maintained that you had performed 
the QA check after being confronted with evidence to the contrary. 
Electric subsequently terminated your employment at Point Beach on May 2, 
1996. 

This QA check is 

During the following 

Wisconsin 

Deliberate misconduct i s  defined in 10 CFR 50.5, (a copy i s  enclosed) and 
includes: (1) an intentional act or omission that the person knows would 
cause a licensee to be in violation of any rule, regulation, or order, or any 
term, condition, or limitation of any license issued by the Commission; and 
(2) deliberate submittal to the NRC or a licensee information that the person 
submitting the information knows to be incomplete or inaccurate in some 
respect material to the NRC. 

In light of the above, we have concluded that (1) your failure to perform a QA 
check on the gas chromatograph on April 24, 1996, in accordance with Technical 
Specification 15.6.8.1 and Procedure CAMP-107; and (2) your deliberate 
submittal of incomplete and inaccurate information to the 1 icensee on 
April 30, 1996, were in violation o f  10 CFR 50.5. 

After consultation with the Director, Office of Enforcement, I have decided to 
issue the enclosed Notice of Violation (Notice) for a violation o f  10 CFR 
50.5, while you were engaged in licensed activities at the Point Beach Nuclear 
Power Plant. In not taking more significant action against you, we recognized 
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(1) the minor safety consequences of the violation, (2) that your employment 
at Point Beach has been terminated, and (3) the level o f  your former position 
at Point Beach. 

Nevertheless, you should be aware of the seriousness with which the NRC views 
your actions. The public health, safety, and trust demand that nuclear power 
plant personnel conduct themselves with integrity at all times. 
conduct yourself in this manner in this case. In the future, any similar 
violation may result in more significant enforcement actions including an 
order prohibiting your involvement in NRC-1 icensed activities. 

You did not 

You may respond to this letter and, if you choose to respond, you should 
follow the instructions specified in the enclosed Notice when preparing your 
response. Your response should provide the NRC with action you plan to take 
and the reason why the NRC should have confidence that in the future, should 
you engage in NRC-licensed activities, you will comply with all NRC 
requirements. Please provide any reply to me at U.S. Nuclear Regulatory 
Commission, Region 111, 801 Warrenville Road, Lisle, Illinois 60532. 

In accordance with Section 2.790 of the NRC’s “Rules of Practice,“ Part 2, 
Title 10, Code of Federal Regulations, records or documents compiled for 
enforcement purposes are placed in the NRC Public Document Room (PDR). A copy 
of this letter with your address removed, and your response, will be placed in 
the PDR after 45 days unless you provide sufficient basis to withdraw this 
letter and Notice of Violation. At that time, a copy will be sent to the 
Wisconsin Electric Company. To the extent possible, your response should not 
include any personal privacy, proprietary, or safeguards information so that 
it can be placed in the PDR without redaction. 

If you have any questions or comments, please contact Mr. Bruce Burgess of my 
staff at (630) 829-9666. 

Sincerely , 

Regional Administrator 4- 
Enclosures : 
1. Notice o f  Violation 
2. Deliberate Misconduct Rule, 10 CFR 50.5 

NUREG-0940, PART I B-37 



NOTICE OF VIOLATION 

M r .  Gregory L. Goodchild 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

I A  96-072 

During an NRC i nves t i ga t i on  conducted from May 13 through August 28, 1996, a 
v i o l a t i o n  of NRC requirements was i d e n t i f i e d .  
Statement of Po l i cy  and Procedure f o r  NRC Enforcement Actions," NUREG-1600, 
the  v i o l a t i o n  i s  s e t  f o r t h  below: 

10 CFR 50.5 provides, i n  par t ,  t h a t  any employee o f  a l icensee who (1) engages 
i n  de l i be ra te  misconduct t h a t  causes a l icensee t o  be i n  v i o l a t i o n  o f  any 
ru le ,  regu la t ion ,  o r  order, o r  any term condi t ion,  o r  l i m i t a t i o n  o f  any 
l i cense,  issued by the  Commission, o r  (2) de l i be ra te l y  submits t o  t h e  NRC o r  
l icensee information t h a t  the  person submi t t ing the in format ion knows t o  be 
incomplete o r  inaccurate i n  some respect mater ia l  t o  the NRC may be sub jec t  t o  
enforcement ac t ion  i n  accordance w i t h  10 CFR Par t  2, Subpart B. 

Technical Spec i f i ca t ion  15.6.8.1 requires, i n  par t ,  t ha t  the p l a n t  be operated 
and maintained i n  accordance w i t h  approved procedures. Major procedures, 
supported by minor procedures (such as chemistry ana ly t i ca l  procedures) s h a l l  
be provided f o r  operations where these operations invo lve  nuc lear  safety .  

I n  accordance w i t h  the  "General 

Procedure CAMP-107, Revision 22, dated December 5, 1995, Steps 6.1 and 6.2.1 
requ i res  a QA check o f  the  Hewlett Packard gas chromatograph (HP5890) be fore  
the  f i r s t  analys is  i s  performed each day. 

Contrary t o  the above, Mr .  Gregory L. Goodchild, a radiochemistry techn ic ian  
employed by Wisconsin E l e c t r i c  Company ( l icensee) a t  the Point  Beach Nuclear 
Plant, (1) engaged i n  de l i be ra te  misconduct when he f a i l e d  t o  per form a QA 
check o f  the HP5890 a t  12:43 a.m. on A p r i l  24, 1996, which placed the  l i censee 
i n  v i o l a t i o n  o f  Procedure CAMP-107; and (2) de l i be ra te l y  provided f a l s e  
in format ion t o  the  l icensee by mainta in ing t h a t  he had performed t h e  QA check 
a f t e r  being confronted w i t h  evidence t o  the contrary  dur ing an i n te rv iew  w i t h  
the 1 icensee's Production Manager, Chemistry Manager, and day superv isor  on 
A p r i l  30, 1996. The incomplete and inaccurate in format ion was mater ia l  t o  the  
NRC because the  l icensee r e l i e d  on the  in format ion dur ing i t s  i n v e s t i g a t i o n  t o  
determine whether a QA check had been performed i n  accordance w i t h  Technical 
Spec i f i ca t i on  15.6.8.1 and Procedure CAMP-107. 

This i s  a Sever i ty  Level I V  v i o l a t i o n  (Supplement I ) .  

Pursuant t o  the  prov is ions o f  10 CFR 2.201, M r .  M r .  Gregory L. Goodchild may 
submit a w r i t t e n  statement o r  explanation t o  the  U. S. Nuclear Regulatory 
Commission, ATTN: Document Control Desk, Washington, 0. C. 20555 w i t h  a copy 
t o  the  Regional Administrator, NRC Region 111, 801 Warrenv i l le  Road, L i s l e ,  
I l l i n o i s  60532, w i t h i n  30 days o f  the date o f  the l e t t e r  t ransmi t t i ng  t h i s  
Not ice o f  V io la t i on  (Notice). 
t o  Not ice of V io la t i on "  and should include f o r  each v io la t i on :  
f o r  the v io la t i on ,  or ,  i f  contested, the  basis f o r  d ispu t ing  the  v i o l a t i o n ,  
(2)  the co r rec t i ve  steps t h a t  have been taken and the r e s u l t s  achieved, (3) 
the co r rec t i ve  steps t h a t  w i l l  be taken t o  avoid f u r t h e r  v io la t i ons ,  and (4) 
the date when f u l l  compliance w i l l  be achieved. Your response may reference 

(01014) 

The r e p l y  should be c l e a r l y  marked as a "Reply 
(1) the  reason 



Notice of Violation 2 

or include previously docketed correspondence, if the correspondence 
adequately addresses the required response. 

Under the authority of Section 182 of the Act, 42 U.S.C. 2232, this response 
shall be submitted under oath or affirmation. 

Your response will be placed in the NRC Public Document Room (PDR) unless you 
provide sufficient basis t o  withdraw this Notice:To the extent possible, your 
response should not include any personal privacy, proprietary, or safeguards 
information so that it can be placed in the PDR without redaction. However, 
if you find it necessary to include such information, you should clearly 
indicate the specific information that you desire not to be placed in the PDR, 
and provide the legal basis to support your request for withholding the 
information from the pub1 ic. 

Dated at Lisle, Illinois 
this u h d a y  of November 1996 
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Section 50.5 Deliberate Misconduct 

(a) Any licensee or any employee of a licensee; and any 
contractor (including a supplier or consultant), subcontractor, 
or any employee of a contractor or subcontractor, of any 
licensee, who knowingly provides to any licensee, contractor, or 
subcontractor, components, equipment, materials, or other goods 
or services, that relate to a licensee's activities subject to 
this part, may not: 

detection, would have caused, a licensee to be in violation of 
any rule, regulation, or order, or any term, condition, or 
limitation of any license, issued by the Commission, or 

(2) Deliberately submit to the NRC, a licensee, or a 
licensee's contractor or subcontractor, information that the 
person submitting the information knows to be incomplete or 
inaccurate in some respect material to the\NRC. 

(b) A person who violates paragraph (a) (1) or (a) (2) of this 
section may be subject to enforcement action in accordance with 
the procedures in 10 CFR part 2, subpart B. 

(c) For purposes of paragraph (a)(l) of this section, 
deliberate misconduct by a person means an intentional act or 
omission that the person knows: 

(1) Would cause a licensee to be in violation of any rule, 
regulation, or order, or any term, condition, or limitation, of 
any license issued by the Commission, or 

(2) Constitutes a violation of a requirement, procedure, 
instruction, contract, purchase order or policy of a licensee, 
contractor, or subcontractor. 

(1) Engage in deliberate misconduct that causes or, but for 

156 FR 40690, Aug. 15, 19911 
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UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
REGION I V  

611 RYAN PLAZA DRIVE, SUITE 400 
ARLINGTON, TEXAS 76011-8064 

December 19, 1996 

I A  96-052 

Richard M.  Gracin 
[HOME ADDRESS DELETED 
PURSUANT TO 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION 

Dear Mr. Gracin: 

This refers t o  the investigation conducted by the NRC's Office of 
Investigations involving a v io la t ion o f  escor t - to-v is i tor  r a t i o  i n t o  v i t a l  
areas a t  the Entergy Operations, Inc. Waterford 3 f a c i l i t y .  Based on the 
investigation, the NRC was concerned that you provided false information 
concerning the event t o  the licensee and t o  an NRC Region I V  inspector. A 
l e t t e r  documenting the apparent v io la t ion was sent t o  you on September 11. 
1996. Our l e t t e r  provided you with an opportunity t o  ei ther respond t o  the 
apparent v io la t ion i n  wr i t ing wi th in 30 days, or request a predecisional 
enforcement conference within 7 days o f  the date o f  the l e t t e r .  However, as 
o f  the date o f  t h i s  l e t t e r ,  we have received no response from you. 

Since we have had no response t o  our September 11. 1996 l e t t e r .  the NRC has 
presumed that you chose not t o  respond. and the NRC has reached a decision 
based on the information currently available. 
developed during the investigation, the NRC has determined that a v io la t ion of 
NRC requirements occurred. The v io la t ion i s  c i ted  i n  the enclosed Notice of 
Violation (Notice). 
provided false information t o  the licensee and t o  an NRC inspector regarding 
the timing o f  your actions as t o  the number o f  escorts that  were provided with 
a group o f  v is i to rs  inside the v i t a l  area. Speci f ical ly,  you informed the 
licensee and the NRC inspector that  you had taken steps t o  preclude the 
v is i to rs  from entering the plant 's v i t a l  area on September 12. 1995. thereby 
preventing a v io lat ion.  As a resu l t ,  the NRC inspector re l ied  on that 
information and concluded that no v io la t ion had occurred. However, the 
licensee la te r  determined that t h i s  was not the case, that  you knew the 
v is i to rs  were already i n  the v i t a l  area without the required number o f  
escorts, and that you (af ter- the-fact)  took steps t o  correct the s i tuat ion.  

The NRC notes that you were a security s h i f t  supervisor and the NRC expects 
supervisors t o  ensure that information provided t o  the licensee and t o  the NRC 
i s  complete and accurate a t  a l l  times. A supervisor knowingly praviding false 
information t o  an NRC inspector and t o  the licensee i s  a matter o f  s igni f icant 
regulatory concern. Therefore. t h i s  v io la t ion has been categorized i n  
accordance with the "General Statement o f  Policy and Procedure for NRC 
Enforcement Actions" (Enforcement Policy), NUREG-1600 a t  Severity Level 111. 

(Investigation Report No. 4-96-004) 

Based on the information 

I n  summary. the v io la t ion occurred when you deliberately 
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The NRC notes t h a t  you were d isc ip l ined by Entergy Operations, Inc.  a f t e r  t h i s  
was discovered. and tha t  you were terminated. The enclosed Notice of 
Violat ion carr ies w i th  i t  no addit ional sanctions, i . e . ,  the NRC i s  placing no 
res t r i c t i ons  on your a b i l i t y  t o  seek employment i n  NRC-licensed a c t i v i t i e s  i n  
the future,  
Violat ion w i l l  be a ma t te r  of publ ic record and w i l l  be published i n  
NUREG-0940. a publ ic  compilation of s ign i f i can t  agency enforcement actions 
which i s  made avai lable t o  licensees of the NRC and the publ ic.  
we expect that i f  you are re-employed i n  NRC-licensed a c t i v i t i e s  i n  the 
future, t h a t  you understand the importance o f  s t r i c t  compliance with a l l  
requirements and w i  11 assure tha t  a1 1 procedures a r e  followed, 

You are required t o  respond t o  t h i s  l e t t e r  and should fo l low the inst ruct ions 
speci f ied i n  the enclosed Notice when preparing your response. 
use your response. i n  pa r t ,  t o  determine whether fur ther  enforcement act ion i s  
necessary t o  ensure compliance wi th  regulatory requi rements. 

I n  accordance with 10 CFR 2.790 o f  the NRC's "Rules o f  Pract ice."  a copy of 
t h i s  l e t t e r ,  i t s  enclosure, and your response w i l l  be placed i n  the NRC Public 
Document Room (PDR). Should you have any questions regarding t h i s  l e t t e r ,  
please contact e i ther  Michael Vasquez or Gary Sanborn a t  1-800-952-9677. 

However, you should be aware t h a t  t h i s  l e t t e r  and Notice of 

I n  addi t ion.  

The NRC w i l l  

S i  ncerel Y ,  

' L .  P C a l l a n  
Regional Administrator 

Docket No. 50-458 
License No. NPF-38 

Enclosure: Notice o f  Violat ion 

cc (w/enclosure) : 
R .  F.  Burski 
Di rector ,  Nuclear Safety 
Waterford 3 
Entergy Operations. Inc. 
P.  0. Box B 
K i  11 ona , Loui s i  ana 70066 



NOTICE OF VIOLATION 

Richard M. Gracin I A  96-052 

During an NRC invest igat ion conducted on January 23 through June 28. 1996. a 
v io la t i on  o f  NRC requirements was iden t i f i ed .  
Statement o f  Pol i c y  and Procedure f o r  NRC Enforcement Actions ," NUREG-1600, 
the v i o l a t i o n  i s  l i s t e d  below: 

I n  accordance w i th  the "General 

10 CFR 50.5(a)(2) states, i n  par t ,  t h a t  any employee o f  a licensee may 
not del iberately submit t o  the NRC o r  the licensee. information that  the 
person submitting the information knows t o  be incomplete or inaccurate 
i n  some respect material t o  the NRC. 

Contrary t o  the above, on January 11. 1996. Richard M. Gracin. an 
employee of Entergy Operations, Inc. .  a licensee. del iberately provided 
information t o  an NRC inspector and t o  licensee representatives that he 
knew was inaccurate. Speci f ica l ly ,  when questioned about the 
c i  rcumstances surrounding a September 12, 1995. event, M r  . Graci n stated 
that a secur i ty o f f i c e r  had stopped two groups o f  v i s i t o r s  a t  a v i t a l  
area door (before entry) .  and tha t  he (Mr. Gracin) then responded t o  the 
door. M r .  Gracin stated that he assigned one secur i ty  o f f i ce r  t o  escort 
one group and a second secur i ty o f f i c e r  t o  the second group t o  comply 
with licensee requirements, thereby avoiding a v io la t i on .  However. 
several days a f t e r  providing that  information. the licensee discovered 
that  M r .  Gracin had not prevented the v i o l a t i o n  as he e a r l i e r  indicated. 
M r .  Gracin was. i n  f a c t ,  aware that the v i s i t o r s  were i n  the v i t a l  area 
without the requi red number o f  escorts, was cognizant o f  the escort - t o -  
v i s i t o r  requirements, and l a t e r  even took steps t o  correct  the 
inadequacy. This information was material because i t  was used t o  
determine whether a v io la t i on  had occurred. 

This i s  a Severity Level I11 v io la t i on  (Supplement V I I ) .  

Pursuant t o  the provisions o f  10 CFR 2.201. M r .  Gracin i s  required t o  submit a 
w r i t t e n  statement or explanation t o  the Di rector .  Off ice of Enforcement, U.S. 
Nuclear Regulatory Commission, Washington. DC 20555-0001. w i t h i n  30 days o f  
the date o f  t h i s  Notice o f  Violat ion.  This rep ly  should be c lea r l y  marked as 
a "Reply t o  a Notice of Violat ion" and should include f o r  each alleged 
v io la t i on :  (1) the reason for the v io la t i on ,  or .  i f  contested, the basis f o r  
d isput ing the v io la t ion.  (2) the correct ive steps tha t  have been taken and the 
resul ts  achieved. (3) the correct ive steps t h a t  w i l l  be taken t o  avoid fur ther 
v io la t ions.  and (4)  the date when f u l l  compliance w i l l  be achieved. Mr. 
Graci n s response may reference or  i ncl  ude previous docketed correspondence, 
if the correspondence adequately addresses t h e  required response. Where good 
cause i s  shown. consideration w i l l  be given t o  extending the response time. 

Under the author i ty o f  Section 182 o f  the Act 42 U.S.C. 2232. t h i s  response 
shal l  be submitted under oath or af f i rmat ion.  

Because the response w i l l  be placed i n  the NRC Public Document Room (PORI .  t o  
the extent possible. i t  should not include any personal privacy, propr ietary,  
or  safeguards information so tha t  i t  can be placed i n  the PDR without 
redaction. 

(01013) 

If personal privacy or propr ietary information tha t  i s  not already 
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i n  the publ ic record i s  necessary t o  provide an acceptable response. then 
please provide a bracketed copy of the response t h a t  i den t i f i es  the 
information that  should be protected and a redacted copy o f  the response that  
deletes such information. 
mater ia l .  the request must spec i f i ca l l y  i d e n t i f y  the port ions o f  the response 
tha t  i s  requested t o  be withheld and provide i n  d e t a i l  the bases fo r  the claim 
of withholding (e.g. ,  explain why the disclosure o f  information w i l l  create an 
unwarranted invasion o f  personal privacy or provide the information required 
by 10 CFR 2.790(b) t o  support a request f o r  withholding confidential 
commercial or  f inancial  informat ion).  

I f  M r .  Gracin requests withholding of such 

Dated a t  Arl ington. Texas 
t h i s  19th day o f  December 1996 



UNITED STATES 

NUCLEAR REGULATORY COMM lSSl ON 
REGION I V  

611 RYAN PLAZA DRIVE, SUITE 400 
ARLINGTON, TEXAS 76011-8064 

October 2 2 ,  1996 

IA 96-062 

Mr. David A. Harris 
[HOME ADDRESS DELETED 
UNDER 1 0  CFR 2.7901 

SUE?JECT: NOTICE OE VIOLATION (NRC INVESTIGATION REPORT NO. 4-95-056) 

Dear Mr. Harris: 

This refers to  the investigation conducted by the NRC's Office of Investigations iOl) at Union 
Electric's Callaway plant. The investigation was completed in July 1996. The investigation 
was conducted to review the circumstances surrounding possible tampering with a urine 
sample submitted for drug testing purposes and to  determine whether you were the subject 
of employment discrimination for identifying concerns related to  Callaway's security program. 

In October 1995, the NRC was informed by Union Electric that you had been relieved from 
duty as a contract security shift supervisor based on possible tampering with a urine sample 
you submitted under Callaway's required Fitness for Duty (FFDI program. Specifically, you 
submitted a urine sample with a significantly elevated temperature. You were terminated by 
Burns international Security in November 1995 as a result of this incident. You then alleged 
to  the NRC and in a complaint filed with the U.S. Department of Labor (DOL) that your 
termination was due, at least in part, to  having raised concerns about the Callaway security 
program. In April 1996, the District Director of the DOL's Wage Hour Division in St. Louis, 
Missouri, informed you in a letter that the DOL's fact-finding investigation did not substantiate 
your allegation. You did not file an appeal with the DOL. 

Based upon the NRC's investigation of these matters, it appears: 1) that you altered or 
attempted to  substitute a urine sample submitted in response to  a random test; and 2) that 
you were not terminated or otherwise discriminated against as a result of your raising 
concerns about the Callaway security program. Your attempt to  subvert Callaway's F fD 
program is unacceptable behavior in the nuclear industry. The NRC and its licensees must be 
able to  rely on the integrity and trustworthiness of employees, especially those in a 
supervisory capacity. A t  the same time, the NRC recognizes that you were terminated from 
your job at Callaway as a result of this incident, that you did not test positive for illegal drugs 
when you were tested immediately after this incident occurred, and that Callaway has not 
found evidence that you had previously attempted to subvert the testing program. 

Based on these considerations, the NRC is issuing to  you the enclosed Notice of Violation for 
your actions, which violated the NRC's rule prohibiting deliberate misconduct, 10 CFR 50.5. 
In accordance with the "General Statement of Policy and Procedure for NRC Enforcement 
Actions," NUREG-1600, the violation in the enclosure has been classified at Severity Level Ill 
to  reflect the significance of attempting to  subvert Union Electric's FFD program. While more 
significant enforcement action is not being taken against you as a result of the circumstances 
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of this case, you should be aware that future violations of the deliberate misconduct rule may 
result in an order to  prevent engaging in licensed activities at all NRC licensed facilities. A 
violation of this regulation may also lead to  criminal prosecution. 

You are required to  respond to  this Notice of Violation and should follow the instructions 
specified in the enclosed Notice, as applicable to your situation, when preparing your 
response. For example, where the Notice requires you to  address your corrective actions, 
please address what actions you will take to assure compliance in the future should you be 
re-employed in the nuclear industry. The NRC will use your response, in part, to  determine 
whether further enforcement action is-necessary to  ensure compliance with regulatory 
requiremcnts should you find eni~loyment in NRC-licensed activities in the future. 

In accordance with Section 2.790 of the NRC's "Rules of Practice," Part 2, Title 10, Code of 
Federal Regulations, records or documents compiled for enforcement purposes are placed in 
the NRC Public Document Room (PDR). A copy of this letter and enclosure with your address 
removed, and your response will be placed in the PDR after 45 days unless you provide 
sufficient basis to  withdraw this letter. A copy also will be sent to  Union Electric at that time. 

If you have any questions, please contact Gary Sanborn, regional Enforcement Officer, at 81 7- 
860-8222 or 800-952-9677. 

Sincerely, 

Regional Administrator 

Enclosure: Notice of Violation 
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NOTICE OF VIOLATION 

David A. Harris IA 96-062 

During an NRC investigation completed in July 1996, a violation of NRC requirements was 
identified. In accordance with the “General Statement of Policy and Procedure for NRC 
Enforcement Actions,” NUREG-1 600, the violation is listed below: 

10  CFR 50.5 states, in part, that any employee of a contractor of any licensee may not 
deliberately submit t o  a licensee information that the person submitting the information 
knows to  be inaccurate in some respect material t o  the NRC. 

Conirary to  the above, on September 26, 1995, C‘avid A. Harris submitted information 
(Le., a urine sample in response to  be randomly selected for drug testing) which he 
knew was inaccurate in some respect material to  the NRC. Specifically, Mr. Harris 
submitted a urine sample that had been altered or tampered with in that its temperature 
was significantly elevated (it was tested at 123.7 and 124.6 degrees Fahrenheit with 
two thermometers). The submittal of this sample was material to  the NRC because 
random drug testing is required by NRC regulations in 10 CFR Part 26. (01 01 3) 

This is a Severity Level I l l  violation (Supplement Vll). 

Pursuant to  the provisions of 10 CFR 2.201, David A. Harris is hereby required to  submit a 
written statement or explanation to the U.S. Nuclear Regulatory Commission, ATTN: 
Document Control Desk, Washington, D.C. 20555 with a copy to  the Regional Administrator, 
Region IV, 61  1 Ryan Plaza Drive, Suite 400, Arlington, Texas 7601 1, within 3 0  days of the 
date of the letter transmitting this Notice of Violation (Notice). This reply should be clearly 
marked as a “Reply to  a Notice of Violation” and should include for each violation: ( 1 )  the 
reason for the violations, or, if contested, the basis for disputing the violation, (2) the 
corrective steps that have been taken and the results achieved, (3) the corrective steps that 
will be taken to  avoid further violations, and (4) the date when full compliance will be 
achieved. Your response may reference or include previous docketed correspondence, if the 
correspondence adequately addresses the required response. If an adequate reply is not 
received within the time specified in this Notice, an order or a Demand for Information may 
be issued as to  why such other action as may be proper should not be taken. Where good 
cause is shown, consideration will be given to  extending the response time. 

Under the authority of Section 182 of the Act, 42 U.S.C. 2232, this response shall be 
submitted under oath or affirmation. 

Because your response will be placed in the NRC Public Document Room (PDRI, to  the extent 
possible, it should not include any personal privacy, proprietary, or safeguards information so 
that it can be placed in the PDR without redaction. If personal privacy or proprietary 
information is necessary to  provide an acceptable response, then please provide a bracketed 
copy of your response that identifies the information that should be protected and a redacted 
copy of your response that deletes such information. If you request withholding of such 
material, you must specifically identify the portions of your response that you seek to  have 
withheld and provide in detail the bases for your claim of withholding (e.g., explain why the 
disclosure of information will create an unwarranted invasion of personal privacy or provide 
the information required by 10 CFR 2.790(b) to  support a request for withholding confidential 
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commercial or financial information). If safeguards information is necessary t o  provide an 
acceptable response, please provide the level of protection described in 10 CFR 73.21. 

Dated at  Arlington, Texas 
this 22nd day  of October 1996 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

REGION II 
101 MARI€ITA STRER, N.W., SUITE 2900 

ATLANTA, GEORGIA 30323.0199 

November 19. 1996 

I A  96-073 

M r  . Roger E. Jones 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7903 

SUBJECT: NOTICE OF VIOLATION 

Dear Mr. Jones: 

The Nuclear Regulatory Commission (NRC) has received a l e t t e r  dated 
October 24. 1996 from the Tennessee Valley Authority informing us o f  your 
confirmed posi t ive tes t  for marijuana. A copy o f  t h i s  l e t t e r  i s  enclosed 
for your information (Enclosure 1 - not t o  be publ ic ly  released). We plan 
t o  place t h i s  l e t t e r  i n  your 10 CFR P a r t  55 docket f i l e .  

This confirmed posi t ive tes t  iden t i f ied  a v io la t ion o f  10 CFR 55.53(j). The 
purpose of the Commission's Fitness-for-Duty requirements i s  t o  provide 
reasonable assurance that nuclear power plant personnel work i n  an 
environment that  i s  free o f  drugs and alcohol and the ef fects  o f  the use o f  
these substances. The use o f  i l l e g a l  drugs i s  a serious matter which 
undermines the special t rus t  and confidence placed i n  you as a licensed 
operator. The v io la t ion i s  categorized as a Severity Level I11 v io la t ion i n  
accordance with the "General Statement o f  Policy and Procedures for NRC 
Enforcement Actions", NUREG-1600, because the use o f  i l l e g a l  drugs by 
licensed operators i s  a s igni f icant regulatory concern. This v io la t ion i s  
described i n  the enclosed Notice o f  Violation (Notice). Please note that, 
i n  accordance with 10 CFR 26.27(b). future s imi lar  v io lat ions w i l l  
substantially a f fect  your authorization for unescorted access t o  the 
protected area o f  a licensed f a c i l i t y .  

The purpose o f  t h i s  l e t t e r  i s  t o  make clear t o  you the consequences o f  your 
v io la t ion of NRC requirements governing f i tness-for-duty as a 1 icensed 
operator. You are r e  uired t o  respond t o  t h i s  l e t t e r  and should follow the 

I n  your response, you should document the speci f ic  actions taken and any 
additional actions you plan t o  prevent recurrence i n  order t o  ensure your 
a b i l i t y  and willingness t o  carry out the special t r u s t  and confidence placed 
i n  you as a licensed operator o f  a nuclear power f a c i l i t y .  Af ter  reviewing 
your response t o  t h i s  Notice, including your proposed corrective actions, 
the NRC w i l l  determine whether further NRC enforcement action i s  necessary 
t o  ensure compl i ance wi th  NRC regul atory requi rements . 

instructions speci f ie 1 i n  the enclosed Notice when preparing your response. 
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I n  accordance wi th  Section 2.790 o f  the NRC's "Rules o f  Practice," Part 2. 
T i t l e  10. Code o f  Federal Regulations, enforcement actions are placed i n  the 
NRC Public Document Room (PDR). A copy of t h i s  l e t t e r  (without Enclosure 1) 
and the enclosed Notice of Violat ion wi th  your address removed w i l l  be 
placed i n  the PDR after 45 days unless you provide a suf f ic ient  basis t o  
withdraw t h i s  v io l  a t  ion. 

Should you have any questions concerning t h i s  action, please contact 
M r .  Thomas A. Peebles o f  my s ta f f .  Mr. Peebles can be reached a t  e i ther  the 
address 1 i sted above or telephone number (404) 331- 5541. 

S i  ncerel y. 

U Albert F. Gibson, Director 
Div is ion o f  Reactor Safety 

Docket No. 55-21779 
License No. OP - 20972 

Enclosures: 1. October 24, 1996 Letter from 
Tennessee V a l  1 ey Authority 

2. Notice o f  Violat ion 

cc w/o encl 1 (HOME ADDRESS DELETED): 
Tennessee V a l  l ey  Authority 
A l l N :  M r .  Oliver D. Kingsley. J r .  

President, TVA Nuclear and 
Chief Nuclear Off icer 

6A Lookout Place 
1101 Market Street 
Chattanooga, TN 37402-2801 
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NOTICE OF VIOLATION 

Docket No. 55-21779 
License No. OP -20972 
IA NO. 96- 

Rocier E. Jones 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.790(a)] 
As a result of a notification from the Tennessee Valley Authority dated 
October 24, 1996. a violation of NRC requirements was identified. 
accordance with the "General Statement of Policy and Procedures for NRC 
Enforcement Actions," NUREG-1600, the violation is listed below: 

In 

10 CFR 55.53(j) prohibits the use of any illegal drugs. 

Contrary to the above, Mr. Roger E. Jones violated 10 CFR 55.53(j) in 
that he used an illegal drug, marijuana, as evidenced by a confirmed 
positive test for marijuana resulting from a urine sample collected on 
September 16. 1996. 

This is a Severity Level I11 violation (Supplement I). 
Pursuant to the provisions of 10 CFR 2.201, Mr. Roger E. Jones is hereby 
required to submit a written statement or explanation to the U.S. Nuclear 
Regulatory Commission, AllN: Regional Administrator, Region 11, 101 Marietta 
Street NW, Suite 2900, Atlanta, Georgia 30323, and marked "Open by Addressee 
Only" with a copy to the Chief, Operator Licensing Branch, Region I1 and the 
NRC Resident Inspector at the Browns Ferry Nuclear Power Station, with a 
similar marking within 30 days of the date of the letter transmitting this 
Notice of Violation (Notice). This reply should be clearly marked as a "Reply 
to a Notice o f  Violation" and should include for each violation: 
reason for the violation, or, if twtested. the basis for disputing the 
violation. (2) the corrective steps that have been taken and the results 
achieved, (3) the corrective steps that will be taken to avoid further 
violations, and (4) the date when full compliance will be achieved. If an 
adequate reply is not received within the time specified in this Notice. an 
order or a Demand for Information may be issued as to why the license should 
not be modified, suspended, or revoked, or why such other action as may be 
proper should not be taken. Where good cause is shown, consideration will be 
given to extending the response time. Under the authority of Section 182 o f  
the Act, 42 U.S.C. 2232. this response shall be submitted under oath or 
aff i rmati on. 

Dated at Atlanta, Georgia 
this 19th day of November 1996 

(1) the 

Enclosure 2 



IA 96-067 

UNITED STATES 

REGION I 
475 ALLENDALE ROAD 

KING OF PRUSSIA. PENNSYLVANIA 194061415 

NUCLEAR REGULATORY COMMISSION 

December 20, 1996 

Mr. Michael Muszynski 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

SUBJECT: NOTICE OF VIOLATION 
(NRC Investigation Report NO. 1-96-01 3) 

Dear Mr. Muszynski: 

This refers to the investigation conducted by the NRC Office of Investigations (01) on April 12, 
1996, at the New Britain General Hospital in New Britain, Connecticut. The 01 Synopsis was 
sent to  you with our letter, dated November 5, 1996. That letter provided you with an 
opportunity to attend a Predecisional Enforcement Conference. On November 13, 1996, a 
Predecisional Enforcement Conference was conducted with you to discuss the apparent 
violation, its cause, and your involvement in licensed activities at New Britain General Hospital. 

Based on the information developed during the investigation and the information provided 
during the conference, the NRC has determined that you violated NRC requirements while 
working at New Britain General Hospital. The violation is cited in the enclosed Notice of 
Violation (Notice). The NRC 01 investigation report indicated that you had falsified the dose 
calibrator constancy record on November 29, 1995. You were the Chief Nuclear Medicine 
Technologist for the hospital at the time the falsification violation occurred, and as such, you 
caused the licensee to be in violation of 10 CFR 30.9 and 10 CFR 35.50. Therefore, you 
violated 10 CFR 30.10, as described in the Notice. 

At  the conference, you indicated that the readings you recorded were, in fact, the readings 
you obtained. However, the dose calibrator constancy record was inaccurate in that it 
indicated that the results of your readings on the barium and cesium settings were 
approximately 5% lower than they should have been. The recorded readings for 
November 29, 1995 were nearly identical to the previous day's readings even though the 
Radiation Safety Officer had adjusted the barium and cesium settings on the dose calibrator 
on November 28, 1995, to be 5% higher when he determined that it was reading 
approximately 5% lower than expected based on the activity of the radioactive 
sources/standards used during the accuracy test. Therefore, the readings obtained by you on 
November 29,1995, should have been approximately 5% higher than what you recorded in 
the dose calibrator constancy records. 

As an individual engaged in NRC licensed activities, and in particular, a first line supervisor, 
you were in a position that conferred upon you trust and confidence in your ability to ensure 
that activities were conducted in accordance with requirements, and information required to 
be maintained by NRC requirements was complete and accurate in all material respects. Your 
deliberate creation of a false record did not adhere to these standards. As such, this violation 
constitutes a significant regulatory concern and has been categorized in accordance with the 
"General Statement of Policy and Procedure for NRC Enforcement Actions" (Enforcement 
Policy), NUREG-1 600 a t  Severity Level 111. 
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Given the significance of your actions, I have decided, after consultation with the Director, 
Office of Enforcement, to issue to you the enclosed Notice of Violation. I also gave serious 
consideration as to whether an Order should be issued that would preclude you from any 
further involvement in NRC-licensed activities for a certain period. However, I have decided, 
after consultation with the Director, Office of Enforcement, that this Notice of Violation is 
sufficient since this appears to  have been an isolated event, and you are no longer employed 
by the facility. 

YOU should be aware that the NRC's regulations allow the issuance of orders and other civil 
sanctions to be taken directly against unlicensed persons who, through their deliberate 
misconduct, cause a licensee to  be in violation of NRC requirements. A violation of the 
regulation as set forth in 10 CFR 30.1 0, "Deliberate Misconduct" (Enclosure 31, may also lead 
to  criminal prosecution. You are on notice that any similar misconduct on your part in the 
future could result in more significant enforcement action against you. 

You are required to  respond to  this letter and should follow the instructions specified in the 
enclosed Notice when preparing your response. In your response, you should document the 
specific actions taken and any additional actions you plan to prevent recurrence, and state as 
your reasons as t o  why the NRC should have confidence that you will comply with NRC 
requirements in the future. After reviewing your response to this Notice, including your 
proposed corrective actions and the results of future inspections, the NRC will determine 
whether further NRC enforcement action is necessary to ensure compliance with NRC 
regulatory requirements. 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of this letter, its 
enclosures, and your response will be placed in the NRC Public Document Room. 

Sincerely, 

&&h Hubert J. Miller 

Regional Administrator 

Enclosures: 
1. Notice of Violation 
2. 
3. Deliberate Misconduct Rule 

Notice of Violation to New Britain General Hospital 

cc wtencls: 
New Britain General Hospital 
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ENCLOSURE 1 

NOTICE OF VIOLATION 

Mr. Michael Muszynski 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.7901 

IA 96-067 

During an NRC investigation by the NRC Office of Investigations (011, conducted on 
April 12, 1996, a violation of NRC requirements was identified. In accordance with the 
"General Statement of Policy and Procedure for NRC Enforcement Actions," NUREG-1600, the 
violation is listed below: 

10 CFR 30.10(a)(2) requires, in part, that any employee of a licensee may not 
deliberately submit to the licensee information that the person submitting the 
information knows to be incomplete or inaccurate in some respect material to the NRC. 

10 CFR 30.9(a) states, in part, that information required by the Commission's 
regulations to be maintained by the licensee shall be complete and accurate in all 
material respects. 

10  CFR 35.50 requires, in part, that each licensee shall check each dose calibrator for 
constancy with a dedicated check source a t  the beginning of each day of use and that 
the licensee retain a record of each check required by 10 CFR 35.50 for three years 
unless directed otherwise. 

Contrary to  the above, on November 29, 1995, Michael Mustynski, an employee of 
New Britain General Hospital, a licensee of the NRC, deliberately submitted to the 
licensee information that he knew to be incomplete or inaccurate in some respect 
material to  the NRC. Specifically, Mr. Muszynski recorded on the licensee's dose 
calibrator constancy record that the readings obtained by him on the barium and 
cesium settings were approximately 5% lower than they should have been. This 
information was inaccurate because, based on the dose calibrator accuracy test and 
adjustment performed by the Radiation Safety Officer (RSO) on November 28, 1995, 
the settings had been increased by 5% on that date and, therefore, the test results 
recorded by Mr. Mustynski on November 29, 1995, should have been approximately 
5% higher. This information was material because it was required to be maintained by 
NRC regulations. (01 01 3) 

This is a Severity Level 111 violation (Supplement VII). 

Pursuant to the provisions of 10 CFR 2.201, you are hereby required to submit a written 
statement or explanation to the U.S. Nuclear Regulatory Commission, ATTN: Document 
Control Desk, Washington, D.C. 20555, with a copy t o  the Regional Administrator, Region I, 
within 30 days of the date of the letter transmitting this Notice of Violation (Notice). This 
reply should be clearly marked as a "Reply to  a Notice of Violation" and should include for 
each violation: (1 1 the reason for the violation, or, if contested, the basis for disputing the 
violation, (2) the corrective steps that have been taken and the results achieved, 13) the 
corrective steps that will be taken to avoid further violations, and (4) the date when full 
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compliance will be achieved, Your response may reference or include previous docketed 
correspondence, if the correspondence adequately addresses the required response. If an 
adequate reply is not received within the time specified in this Notice, an order or a Demand 
for Information may be issued as to why you should not be prohibited from involvement in 
NRC licensed activities, or why such other action as may be proper should not be taken. 
Where good cause is shown, consideration will be given to  extending the response time. 

Under the authority of Section 182 of the Act, 42 U.S.C. 2232, this response shall be 
submitted under oath or affirmation. 

Because your response will be placed in the NRC Public Document Room (PDR), to the extent 
possible, it should not include any personal privacy, proprietary, or safeguards information so 
that it can be placed in the PDR without redaction. However, if you find it necessary to 
include such information, you should clearly indicate the specific information that you desire 
not to  be placed in the PDR, and provide the legal basis to support your request for 
withholding the information from the public. 

Dated at King of Prussia, Pennsylvania 
this 20th day of December 1996 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

REGION 111 
801 WARRENVILLE ROAD 

LISLE, ILLINOIS 60532-4351 

Ju ly  17, 1996 

I A  96-040 

M r  . K i  pp Rustenhol t z  
[Home Address Deleted 
10 CFR 2.790(a)] 

SUBJECT: NOTICE OF VIOLATION 

Dear M r .  Rustenhol tz :  

(NRC Inves t iga t ion  Report No. 3-95-025) 

This r e f e r s  t o  the inves t iga t ion  conducted by the  NRC O f f i c e  o f  Inves t iga t ions  
(01) t o  review possible w i l l f u l  v io la t i ons  of  NRC requirements i nvo l v ing  South 
Haven Community Hospital (SHCH), South Haven, Michigan. The inves t i ga t i on  
concerned the improper rece ip t  o f  NRC l icensed mater ia l  by you wh i le  working 
as a nuclear medicine technologist  (NMT) under contract  t o  SHCH. The 
inves t i ga t i on  concluded t h a t  de l ibera te  v io la t i ons  o f  MC requirements 
occurred. The inves t iga t ion  repo r t  synopsis was sent t o  you on A p r i l  16, 
1996. A transcribed predecisional enforcement conference was he ld  with you on 
May 6, 1996, a t  which time you admitted t o  causing each o f  the  v io la t i ons .  

Based on the information developed dur ing the  invest igat ion,  t he  informat ion 
i n  a May 13, 1996, l e t t e r  from SHCH, and the  informat ion you provided a t  the  
May 6, 1996, conference, the  NRC has determined t h a t  your de l i be ra te  act ions 
caused SHCH t o  be i n  v i o l a t i o n  o f  several NRC requirements. As a r e s u l t  o f  
your actions, a Notice o f  V io la t i on  i s  being issued t o  SHCH (Enclosure 2). 
summary: you received NRC-1 icensed mater ia l  (technetium-99m) a t  loca t ions  
other than SHCH; you f a i l e d  t o  measure dosages o f  technetium-99m p r i o r  t o  
administering the mater ia l  t o  pat ients;  you prepared inaccurate records by 
recording calculated dosage a c t i v i t y  i n  place of measured a c t i v i t y ,  and you 
f a l s e l y  annotated a pa t i en t  dosage record t o  ind ica te  t h a t  a dosage 
measurement had been made a t  SHCH when, i n  fac t ,  the  measurement had no t  been 
made. NRC acknowledges t h a t  each dosage was measured a t  the  nuclear pharmacy 
p r i o r  t o  dispensing the  radiopharmaceutical t o  SHCH; however, it was the  
respons ib i l i t y  o f  SHCH t o  v e r i f y  t h a t  the  proper mater ia l  and dosage were 
administered. 

I n  

The NRC must have confidence t h a t  ind iv idua ls  allowed t o  use rad ioac t ive  
mater ia l  w i l l  do so i n  a manner t h a t  protects pub l i c  hea l th  and safety. The 
NRC i s  concerned tha t  you de l i be ra te l y  chose not t o  implement c e r t a i n  NRC 
requirements. Given the  s ign i f i cance o f  your actions, I have decided, a f t e r  
consul tat ion w i th  the Director,  O f f i c e  o f  Enforcement, and the  Deputy 
Executive D i rec tor  f o r  Nuclear Mater ia ls Safety, Safeguards, and Operations 
Support, t o  issue t o  you the  enclosed Not ice o f  V io la t i on  (Enclosure 1). 
However, serious consideration was given as t o  whether an Order should be 
issued t h a t  would preclude you from any f u r t h e r  involvement i n  NRC l icensed 
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activities. Among other considerations, the NRC recognizes that SHCH and your 
employer took significant disciplinary action against you. Therefore, the NRC 
is not issuing an Order to you at this time. However, any future violation of 
10 CFR 30.10, "Deliberate Misconduct" could lead to more significant civil 
enforcement action, as well as criminal prosecution. 

You are required to respond to this letter and the enclosed Notice and should 
follow the instructions specified in the enclosed Notice when preparing your 
response. 
and any additional actions you pl an to prevent recurrence. Speci f i cal ly, you 
should include a statement of your commitment to compliance with NRC 
requirements and the basis as to why the NRC should have confidence that you 
will comply with NRC requirements in the future. 
response to this Notice, including your proposed corrective actions, the NRC 
will determine whether further NRC enforcement action is necessary to ensure 
compl i ance with NRC regul atory requirements. 

Questions concerning this letter and the enclosed Notice may be addressed to 
Ms. Cynthia D. Pederson, Director, Division o f  Nuclear Materials Safety, NRC 
Region 111. Ms. Pederson can be reached at telephone number (708) 829-9500. 

In your response, you should document the specific actions taken 

After reviewing your 

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of 
this letter, its enclosure, and your response will be placed in the NRC Public 
Document Room (PDR). To the extent possible, your response should not include 
any personal privacy or proprietary information so that it can be placed in 
the PDR without redaction. 

Sincerely, 

jq Regional Administrator 
Enclosures: 1. Notice of Violatkn 

2. Notice o f  Violation to 
South Haven Community Hospital 

cc w/encl 1: 
Mr. Craig J. Marks, President 

South Haven Community Hospital 
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NOTICE OF VIOLATION 

Kipp Rustenhol tz Docket No. 030-32015 
License No. 21-26266-01 
IA 96-040 

During an NRC investigation violations of NRC requirements were identified. 
In accordance with the "Statement of Policy and Procedure for NRC Enforcement 
Actions" (Enforcement Policy), NUREG-1600, the violations are listed below: 

1. 10 CFR 3O.lO(a)(l) requires, in part, that any employee of a licensee or 
any employee of a contractor or subcontractor of any licensee, shall not 
engage in deliberate misconduct that causes or, but for detection, would 
have caused, a licensee to be in violation of any rule, regulation, or 
order, or any term, condition, or limitation of any license, issued by 
the Commission. 

A. Condition 10.A of NRC License No. 21-26266-01, issued to South 
Haven Hospital , requires that 1 icensed material be received, 
stored and used at 955 South Bailey Avenue, South Haven, Michigan. 

Contrary to the above, the deliberate actions of Mr. Kipp 
Rustenholtz, an employee of a contractor of South Haven Community 
Hospital , caused 1 icensed material , technetium-99mY to be received 
at locations other than 955 South Bailey Avenue, South Haven, 
Michigan. Specifically, on February 7, 9, and 14, 1995, Mr. 
Rustenholtz knew that licensed material could only be received at 
South Haven Hospital ; however, he received technetium-99m in a 
parking lot at Bronson Methodist Hospital, Kalamazoo, Michigan. 
(01013) 

10 CFR 35.53(a) requires, in part, t'hat a licensee measure the 
activity of each radiopharmaceutical dosage that contains more 
than 10 microcuries of a photon-emitting radionuclide before 
medical use. 

B. 

Contrary to the above, on April 7, 1994, and February 7, 9, and 
14, 1995, Mr. Kipp Rustenholtz, an employee of a contractor of 
South Hav.en Community Hospital, knew the requirement to measure 
radiapharmaceutical dosages containing technetium-99m, a photon- 
emitting radionuclide, before the material was administered to 
patients for medical use; however, he failed to measure dosages of 
approximately 9.27, 4.7, 5.49, and 6.68 millicuries of technetium- 
99m before administering the dosages to patients at Three Rivers 
Area Hospital , Three Rivers, Michigan. 

10 CFR 30.10(a)(2) states, in part, that any employee o f  a licensee or 
any contractor or subcontractor of any licensee may not submit to the 
1 icensee any information that the person submitting the information 
knows to be incomplete or inaccurate in some respect material to the 
NRC . 

(02013) 

11. 

B- 58 

10 CFR 35.53(a) requires, in part, that a licensee measure the activity 
of each radiopharmaceutical dosage that contains more than 
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10 microcuries of a photon-emitting radionuclide before medical use. 
10 CFR 35.53(c) requires that a licensee retain a record of measurements 
required by section 35.53 for three years. 

Contrary to the above, on April 14, 1994, and February 7, 9, and 14, 
1995, Mr. Kipp Rustenholtz, an employee of a contractor of South Haven 
Community Hospital, submitted inaccurate information to the licensee. 
Specifically, Mr. Rustenhol tz prepared radiopharmaceutical dosage 
records by recording calculated rather than measured values for 
millicurie dosages of technetium-99m, a photon-emitting radionuclide, 
prior to medical use, knowing that dosage measurements were required and 
that dosage measurements were not made. 
records that the recorded values were calculated rather than measured. 
In addition, Mr. Rustenholtz prepared the February 14, 1995 dosage 
measurement record by recording "measured at S.H." [South Haven 
Community Hospital, the licensee] when hetknew that the activity of the 
dosage was not ever measured at South Haven Community Hospital. This 
information was material because NRC relies on records required by 10 
CFR 35.53(c) to determine the licensee's compliance with section 
35.53(a). (03013) 

This i s  a Severity Level I11 problem. 

Pursuant to the provisions of 10 CFR 2.201, you are hereby required to submit 
a written statement or explanation to the U.S. Nuclear Regulatory Commission, 
ATTN: Document Control Desk, Washington, D.C. 20555, with a copy to the 
Regional Administrator, Region 111, 801 Warrenville Road, Lisle, Illinois 
60532-4351, within 30 days of the date of the letter transmitting this Notice 
of Violation (Notice). 
Notice of Violation" and should include for each violation: (1) the reason 
for the violation, or, if contested, the basis for disputing the violation, 
(2) the corrective steps that have been taken and the results achieved, (3) 
the corrective steps that will be taken to avoid further violations, and (4) 
the date when full compliance will be achieved. Your response may reference 
or include previous docketed correspondence, if the correspondence adequately 
addresses the required response. If an adequate reply is not received within 
the time specified in this Notice, an order or a Demand for Information may be 
issued as to why such other action as may be proper should not be taken. 
Where good cause is shown, consideration will be given to extending the 
response time. 

Under the authority of Section 182 of the Act, 42 U.S.C. 2232, this response 
shall be submitted under oath or affirmation. 

There was no indication in the 

(Supplements VI and VII). 

This reply should be clearly marked as a "Reply to a 
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Because your response will be placed in  the NRC Public Document Room (PDR), t o  
the extent poss ib le ,  i t  should not include any personal privacy o r  p ropr i e t a ry  
information so t h a t  i t  can be placed in  the PDR w i t h o u t  redact ion.  However, 
i f  you f ind  i t  necessary t o  include such information, you should c l e a r l y  ind i -  
c a t e  the s p e c i f i c  information t h a t  you d e s i r e  not t o  be placed in  the PDR, and 
provide the lega l  bas i s  t o  support  your request  f o r  withholding the 
information from the publ ic .  

Dated a t  Lisle, I l l i n o i s  
t he  17th day of Ju ly  1996 
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