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MEMORANDUM
TO: W. J. MICHAEL CODY
Attorney General an eporter
JOHN KNOX WALKUp X\
Chief Deputy Attorne; General
FRANK J. SCANLON 7"
"Deputy Attorney General
FROM: R. TIM WURZ M._N
Assistant Attorney General ﬁddt
DATE: January 7, 1986
RE: Inclusion of Public Comments in the MRS Proposal

I. INTRODUCTION

In February of 1986, the Department of Energy (DOE)
will present to Congress a proposal to construct a Monitored
Retrievable Storage facility (MRS) in Tennessee. DOE has
stated its intention to append to that proposal a chronolo-
gical listing of the comments that the Department has
received regarding the MRS plan.

Based upon DOE's stated intention merely to list
the comments in the order that they were received, it
appears that DOE does not envision responding to or incor-
porating those suggestions into its proposal. An examina-
tion of the NWPA reveals clearly that DOE is under no
specific Congressional mandate to respond to comments
received from the public about the MRS project. Various
NWPA provisions do, however, evidence a Congressional intent
to have public comments examined and accorded significant
consideration.

Furthermore, the comment procedures utilized by
other programs examined in this Memorandum lend credence to
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the argument that more than a listing of comments was envi-
sioned by lawmakers in passing the NWPA. Indeed, most ana-
lagous programs use the comment and response period to
enhance the decision-making process and assure that the best
possible proposal is presented. DOE should, therefore,
endeavor tc¢ comply with the more standard comment-receiving
procedures applicable to the programs and legislation
discussed in this Memorandum.

II. RECEIPT OF COMMENTS UNDER THE NWPA

Numerous provisions of the NWPA require periods of
comment prior to or in conjunction with DOE actions.
Included in those sections are:

1. 42 U.S.C. § 10132(b)(2), which
requires th: Secretary of DOE, prior to
repository site nomination, to '"hold
public hearings in the vicinity of such
site to inform the residents of the area
in which such site is located of the pro-
posed nomination of such site and to
receive their comments;"

2. 42 U.s.C. § 10133(a), which mandates
the Secretary of DOE to "consider fully
the comments" received from individuals
before a repository site nomination and
before site characterization;

3. 42 U.S.C. § 10134(a) (1), under which
the Secretary is ordered to hold public
hearings to receive comments regarding
possible recommendation to the President
of a permanent repository site. In addi-
tion, that section specifies that the
proposal submitted to the President shall
include comments received from the
Nuclear Regulatory Commission (NRC) as
well as "the views and comments of the
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Governor and legislature of any State, or
the governing body of any affected Indian
tribe, as determined by the Secretary,
together with the response of the
Secretary to such views." See subsec=-
tions (E) and (F);

4, 42 U.S.C. §§ 10136(ec)(1)(B)(v) and
10138(b)(2)(A)(v), which permit the
Secretary to make grants to states and
Indian tribes that contain repository
candidate sites in order to enable the
governing bodies to make comments and
recommendations to the Secretary
regarding activities undertaken pursuant
to the repository program;

5. 42 U.S.C. §§ 10137(ec) and (c)(2),
which allow the states to comment on
DOE's characterization of the status of
consultation and cooperation negotiations
and require that any consultation and
cooperation agreements specify procedures
"by which the Secretary shall consider
and respond to comments and recommen-
dations made by such State or governing
body of an affected Indian tribe,
including the period in which the
Secretary shall so respond;"

6. 42 U.S.C. § 10161(b)(3), which directs
the Secretary to consult with the NRC and
the Administrator of the Environmeutal
Protection Agency (EPA) and submit their
comments along with any proposal to
Congress for authorization of an MRS;

7. 42 U.S.C. § 10194(b), which requires
the Secretary to hold at least one public
meeting "to receive [the] views" of resi-
dents of an area of a proposed test and
evaluation facility;
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8. 42 U.S.C. § 10195(b)(2), which is the
analagous provision to 42 U.S.C.

§ 10137(e)(2) involving the test and eva=-
luation facility; and

9. 42 U.S.C. §§ 10221(b)(2) and (b)(3),
which specify that the Secretary must
publish notice of the receipt of comments
made on the mission plan. After
receiving the comments, the Secretary is
further directed either to revise the
plan to meet the objections or to publish
the reason for not so revising the
mission plan.

Many of these provisions are not directly appli-
cable to the proposed MRS. Nevertheless, they do evidence
the intent of Congress in defining the extent to which
public and agency comments are to be incorporated into
departmental proposals.

For example, 42 U.S.C. § 10134(a)(1) is not une of
the sections of the NWPA explictly incorporat?d by reference
into MRS law pursuant to 42 U,S.C. § 10161(h)'. The sec-
tion does, however, give effect to the Congressional intent
to allow the states selected as potential repository sites
to have a full and important voice in the siting decision.
Morever, the legislative history of the NWPA makes clear
that the state chosen as a host for the MRS is to have
exactly the same participation rights as the repository sta-
tes. See Cong. Rec., p. S 15642 (Dec. 20, 1982). 1If,
therefore, DOE intends to compile a list of comments
received from Tennessee, meaningful counsultation and
cooperation would require *nat those comments be given con-

42 U.S.C. § 10161(h) provides that an MRS shall be
subject to the provisions of 42 U.S.C. §§ 10135, 10136¢(a),
(b), and (d), 10137, and 10138. Any reference in those sec-
tions to a repository shall be considered to refer to an
MRS.
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sideration and, where appropriate, incorporated into the
agency's proposal to Congress.

III. CASE LAW RELATED TO AGENCY RESPONSES TO COMMENTS

The case law construing agency obligations to
respond to public comments generally involves the "notice
and comment rulemaking" provisions of the Administrative
Procedures Act (APA), 5 U.S.C. § 553. 1In relevant part, the
APA provides:

After notice required by this sec-
tion, the agency shall give interested
persons an opportunity to participate in
the rule making through submission of
written data, views, or arguments with or
without opportunity for oral presen-
tation. After consideration of the rele-
vant material presented, the agency shall
incorporate in the rules adopted a con=-
cise general statement of their basis and
purpose.

1d. at § 553(c).

That provision of § 553(c) was construed in Action
on Smoking and Health (ASH) v. Civil Aeronautics Board
(CAB), 699 F.2d 1209, 1216 (D.C. Cir. 1983), supplemented in
713 F.2d 795 (D.C. Cir. 1983). 1In ASH, the D.C. Circuit
held that "[aln agency need not respond to every comment,
but it must 'respond in a reasoned manner to the comments
received, to explain how the agency resolved any significant
problems raised by the comments, and to show how that reso-
lution led the agency to the ultimate rule, . ..'"

The case of State of South Carolina ex rel. Tindal
v. Block, 717 F.2d 874 (4th Cir. 1983), cert denied 104
S.Ct. TH4Y4, also involved an interpretation of the APA. The
case 1ls, however, instructive for purposes of this
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Memorandum. In Tindal, the Fourth Circuit stated, "The pur-
pose of allowing comments is to permit an exchange of views,
information, and criticism between interested persons and
the agency." Id. at 885. Similarly, under the NWPA, states
are to be afforded full consultation and cooperation to
ensure meaningful participation in the decision-making pro-
cess., Thus, the Act allows for public comment "to permit an
exchange of views, information, and criticism between
interested persons and the agencies." Id.

Tindal re-emphasizes the importance of the comment
period extended to members of the public. Nevertheless,
"[tlhere is no requirement for the Secretary to discuss
every fact or opinion contained in the public comments.
Instead, the Secretary is obligated to identify and comment
on only the relevant and significant issues raised during
the proceeding." Id. at 885-886 (citations omitted).

Given the clear legislative mandate to involve the
states in the siting and construction of facilities
authorized pursuant to the NWPA, it seems logical that even
greater responsiveness is required of federal officials
under the Act than under normal APA rulemaking. Thus, the
comments received from the state "partners" of the DOE in
the decision process must be accorded at least the status of
the general public comments received during "notice and com-
ment rulemaking." Although DOE need not respond to every
comment, the Department should "explain how [it] resolved
any significant problems raised by the comments, and to show
how that resolution led the agency to the ultimate rule."
Action on Smoking and Health v. CAB, supra at 1216.

Iv. EXAMPLES OF COMMENT RECEIPT IN OTHER PROGRAMS

A. Under APA

Section 553(c¢c) of the APA requires agencies pro-
mulgating proposed rules to provide a period for public ccm-
ment. Furthermore, the agencies are directed to consider
those comments and incorporate in the rule a concise general
statement of their basis and purpose. A few examples of the
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manner in which agencies comply with this requirement have
been collected from recent editions of the Federal

Register.

On October 22, 1985, the Internal Revenue Service
published its final regulations regarding "Statutory Merger
Using Voting Stock of the Corporation Controlling the Merged
Corporation." Federal Register Vol. 50, No. 204,
pp. 42688-42691 (Tues., Oct. 22, 1985). Preceding the regu-
lations, the IRS responded to comments received by grouping
those comments and providing topic-by-topic answers to
issues raised therein. In the responses, the Il 3 addressed
concerns raised by some commentors and confirmed results
predicted by other individuals who responded to the notice
of the proposed regulation promulgation. (A copy of the
Federal Register Notice is attached).

The October 23, 1985, Federal Register included the
Environmental Protection Agency's (EPA) final rule con-
cerning the "Hazardous Waste Management System;
Identification and Listing of Hazardous Waste." Federal
Resister, Vol. 50, No. 204, pp. U42936-U42942 (Wed., Oct. 23,
1985). The final rule also included a topical grouping of
the comments received by the agency. The EPA responded to
"some of the major comments received on the proposed rule"
and addressed the other comments in a "revised listing
background document." EPA's responses indicated that the
agency did examine the comments offered and that EPA revised
the background document in accordance with some of the con-
cerns expressed by commentors. (A copy of the Federal
Register Notice is attached).

The Department of Commerce's National Oceanic and
Atmospheric Administration issued a final rule which was
reported in the October 24, 1985, edition of the Federal
Register, Federal Register, Vol. 50, No. 206,
pp. #43193-43200 (Thurs., Oct. 24, 1985). As part of the
notice, the agency responded to the public comments
received. The favorable comments were categorized and
counted while the negative comments were addressed seriatim.
In the responses, the agency carefully considered the com-
mentors' suggestions and sought to explain or distinguish
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potential problems that the commentors envisioned.
Justification for agency conclusions was also interwoven
into the agency's explanations of its position. (A copy of
the Federal Register Notice is attached). '

Finally, a different manner of responding to public
comments is exemplified in the proposed rulemaking for the
program of "State Grants for Strengthening the Skills of
Teachers and Instruction in Mathematics, Sclience, Foreign
Languages, and Computer Learning and for Increasing the
Access of All Students to That Instruction." Federal
Register, Vol. 50, No. 207, pp. 43551-43557 (Fri., Oct 25,
1955). The Secretary of Education listed the various com-
ments received by the Department of Education, and after
each comment, responded to the issues raised. The responses
also stated explictly whether or not the comments had
resulted in the changes suggested. This method of response
by the agency clearly indicated the manner in which respon-
ses were incorporated into the proposed rule. (A copy of
the Federal Register Notice is attached).

The methods in which other federal agencies fulfill
their obligations to receive and respond to public comments
emphasize that DOE's proposed plan of merely listing public
comments is woefully inadequate. While the agencies'
responses are mandated under the APA, the NWPA would seem to
envision similar response techniques by DOE to its proposal
for MRS construction. If the State is to enjoy the con-
sultation and cooperation privileges required by the NWPA,
DOE must be willing to devote time to providing reasoned
responses to State comments. Moreoever, to raise the level
of State participation from one of reaction to one of part-
nership, DOE must be committed to incorporating into its
proposal the meritorious suggestions made by Tennessee offi=-
clals and citizens.

B. Under Non-Rulemaking Procedures

Citizen input also plays an integral role in pro-
jects not governed by APA rulemaking procedures, Because
the NWPA does not authorize rulemaking per se, these other
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projects may provide greater insight into standard operating
procedures in receipt of public comments.

One area of non-rulemaking decisions that is par-
ticularly amenable to public participation is the prepara=-
tion of an environmental impact statement (EIS) under the
National Environmental Policy Act (NEPA), 42 U.S.C.

§ 4332(2)(C). Under regulations promulgated by the Council
on Environmental Quality (CEQ), agencies preparing an EIS
are directed to "[mlake diligent efforts to lnvolve the
public in preparing and implementing their NEPA procedures."
4o C.F.R. Part 15G06.6(a). Moreover, 40 C.F.R. Part 1503.4
requires an agency preparing a final EIS to assess, con-
sider, and respond to the comments received. (A copy of 40
C.F.R Part 1503.4 is attached).

The proposed construction of Interstate 440 around
part of Nashville generated many comments from affected
citizens. Those comments were considered by the United
States Department of Transportation and were actually incor-
porated into the final EIS. 1In the publication "Community
Involvement Shapes a Highway: The Redesign of Nashville's
I-440," Environmental Action Plan Report, No. 10, July 1980,
a copy of which is attached, the United States Department of
Transportation and the Federal Highway Administration
recount the public participation aspects of the I-440 pro-
ject.

The paper concludes:

After giving due consideration to
the hundreds of comments and suggestions
that were submitted by the public,
Tenn.DOT significantly changed the scope
and the design of the I-440 proposal, as
well as its approach to developing an
EIS. 1In other words, the effects of
these meetings were far more reaching
than the development of a single project.
Some of the specific changes that were
suggested at the workshops and eventually
presented in the final EIS are:
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A. An alteration in the emphasis
given to the subjects to be covered in
the EIS. More emphasis was given to the
following:

1« An analysis of the current and
projected energy impacts.

2. A section on safety.

3. A section on the future of the
automobile.

4, Consideration of land use and
property values.

5. The transporting of hazardous
materials.

B. The consideration of a new alter-
native: the Boulevard.

C.‘Major design changes.

1. The addition of a bikeway along
part of I=440,.

2., Additional crossings of I-4U40 in
order to alleviate the separating of
neighborhoods.

3. Elimination of parallel side
roads.

b, Elimination of an interchange at
Granny White Pike, a highway listed on
the National Register of Historic Places.

5. A major reduction in the scope of
the facility from six lanes to four
lanes.
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6. A major shift in the design of
the facility to a below=-ground level
"parkway".

7. The construction of a plaza
structure where the bikeway crosses
I-1t40.

8. Commitment to monitor land use
around the historic district.

9, Alteration of access for the
First Church of Christ Scientist.

10. More than usual landscaping to
enhance the beauty of the I-440 parkway
and attention to architectural design of
structures and bridges.

In the I-440 project, therefore, more than a
listing of public comments was made. The agency collecting
the suggestions seriously considered the citizen input and
revised the draft EIS accordingly in order to prepare a
better final document.

A second example of comment response under NEPA
procedures is collected in the June 1984 Final
Environmental Impact Statement Standards and Guidelines for
the Southern Regional Guide by the Department of
Agriculture's Forest Service Southern Region. (A copy of
the report is attached). In the EIS, the Forest Service
collected the comments generated by the public corncerning
the Service's activities. The comments relating to similar
issues were grouped together and responses to those
suggestions were listed immediately thereafter. In the
responses, the Forest Service indicated whether or not the
EIS or Regional Guide had been altered to address the com-
mentors' concerns. In some instances, documents were
"reformatted," changed, or augmented. The comments were,
therefore, accorded significant weight and importance.
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Another program that has utilized public par-
ticipation in the preparation of an EIS is the Drug
Enforcement Administration's (DEA) effort to eradicate can-
nabis on federal lands. 1In appendices to the July 1985 EIS
on the "Eradication of Cannabis on Federal Lands in the
Continental United States" (copy attached), DEA reported
that the comments that it received "through the scoping pro-
cess and through letters and oral testimony on the Draft EIS
and the Supplement to the Draft EIS have been analyzed and
considered in the preparation of the Final EIS."
Furthermore, the report stated that the comments "were cate-
gorized, analyzed, and responded to. . .. The EIS has been
revised as necessary."

DEA listed the comments received in a special
Appendix, and after each comment, responded to issues
raised. Where appropriate, changes were adopted or new
ideas were implemented. In a concrete way, the DEA mani-
fested its compliance with regulations requiring that the
agency respond to public comments offered on any draft EIS
prepared by the Administration.

The NEPA procedures mandated in 40 C.F.R. Part
1503.4 provide important guidance for DOE in its dealings
with the State of Tennessee under the NWPA. 1If Tennessee is
to have the full and unique participatory rights guaranteed
under the Act, the NEPA comment and response process would
seem to be required in conjunction with the preparation of
the environmental assessment that is to accompany the DOE
proposal to Congress. This early involvement is essential
because preparation of an EIS for the MRS facility does not
require an examination of the need for the facility or of
any alternative design criteria. Thus, the only time when
meaningful State participation in the formulation of the EIS
can occur is when the proposal is submitted to Congress. In
addition, the proposal and its accompanying environmental
assessment should include not only the public comments
received by DOE, but also the Department's responses to the
comments and the manner in which the meritorious suggestions
have been incorporated into the proposal.

RTW:dmm
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Cite as §99 F.2d 1209 (1983)

ACTION ON SMOKING AND
HEALTH, Petitioner,

v.

CIVIL AERONAUTICS BOARD,
Respondent.

ACTION ON SMOKING AND
HEALTH, Petitioner,

\4

CIVIL AERONAUTICS BOARD,
Respondent.

ACTION ON SMOKING AND
HEALTH, Petitioner,

\f

CIVIL AERONAUTICS BOARD,
Respondent.

ACTION ON SMOKING AND
HEALTH, Petitioner,

\4

CIVIL AERONAUTICS BOARD,
Respondent

Air Transport Association of America,
Transamerica Airlines, Inc.,
Intervenors.

Nos. 79-1044, 79-1095, 79-1754
and 81-2023.

United States Court of Appeals,
District of Columbia Circuit.

Argued Sept. 20, 1982,
Decided Jan. 28, 1983.

Petition was filed for review of order
of Civil Aeronautics Board adopting regula-
tion relaxing protections afforded nonsmok-
ers against breathing tobacco smoke of fel-
low passengers aboard aircraft. The Court
of Appeals, Bazelon, Senior Circuit Judge,
held that: (1) Board had authority to regu-
late smoking in interstate, overseas and for-
eign air transportation; (2) an agency's ob-
ligation to explain its actions is not reduced
where it rescinds rather than promulgates a
regulation; and (3) Board failed to suffi-
ciently state its basis for vacating portion

of prior regulation and rejecting several
proposed regulations. ‘

Affirmed in part; vacated and remand-
ed in part.

1. Aviation <=33

Because Civil Aeronautics Board has
broad rulemaking authority under Federal
Aviation Act, its regulations are valid so
long as they reasonably advance the pur-
poses of the Act. Federal Aviation Act of
1958, § 204(a), as amended, 49 U.S.C.A.
§ 132+4a).

2. Aviation &=101

Statutory responsibility of Civil Aero-
nautics Board to insure that air carriers
provide ‘“adequate service” authorized
board regulation of smoking on board do-
mestic air carrier and such regulation did
not conflict with provision that Board cer-
tificates may not restrict a carrier's right to
add to or change accommodations, and Air-
line Deregulation Act did not diminish
Board's authority to regulate smoking.
Federal Aviation Act of 1958, §§ 102(c, d),
204(a), 40l(e)x4), 404, 404(a), (aXl),
1601(a)(2XB), as amended, 49 U.S.C.A.
§§ 1302(c, d), 1324a), 1371(e)4), 1374,
1374(a), (aX1), 1551(a)(2)(B).

See publication Words and Phrases

for other judicial constructions and
definitions.

3. Aviation e=101

Requirement of Federal Aviation Act
that air carriers in foreign air transporta-
tion follow just and reasonable classifica-
tions, rules, regulations and practices autho-
rizes Civil Aeronautics Board to regulate
smoking on overseas and foreign air carri-
ers, Federal Aviation Act of 1958,
§ 404(a}2), as amended, 49 U.S.CA.
§ 1374Ha)(2).

4. Administrative Law and Procedure
&= 394
In notice and comment rulemaking, an
agency need not respond to every comment
but it must respond in a reasoned manner
to the comments received. 5 U.S.C.A.
§§ 331 et seq., 333, 533(c).
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5. Administrative Law and Procedure
&=421, 701

An agency's obligation to explain its
actions is not reduced when it rescinds rath-
gr than promulgates the regulation and Ad-
ministrative Procedure Act contemplates
judicial review of agency rescission of a
regulation. 5 U.8.C.A. §§ 55! et seq., 553,
333(c).
6. Administrative Law and Procedure

@==421

Agency statement of basis and purpose
for rescinding the prior regulation must
address, with some precision, the major
comments received and explain why the
prior regulation is no lenger desirable. 3
U.S.C.A §§ 551 et seq., 553, 333(c).
7. Aviation =101

Civil Aeronautics Board regulation re-
laxing prior regulation governing smoking
on board aircraft could not be upheld mere-
ly on basis of statement that although cari-
ers should still be required to provide sepa-
rate seating for nonsmokers they should be
free to decide most other aspects of in-
flight smoking policy, notwithstanding that
Board considered additional smoking pro-
tections as the Board ignored its responsi-
bility to explain its action. 5 U.S.C.A
§§ 531 et seq., 533, 533(c); Federal Avia-
tion Act of 1958, §§ 204(u), 404(a), (a)(1, 2),
ag  amended, 19 U.S.CA.  §§ 1324(a),
1874(a), (a)(1, 2

8. Aviation <101

Civil Aeronautics Board's minimal dis-
cussion of individual proposals concerning
smoking on aircraft could not be justified
on ground that as long us record contained
evidence to support its conclusion the Board
was not required to explain its action, us
the opposite was true und need for discus-
sion was paramount because evidence wag
presented in support of, in opposition to,
most of the proposals, 5 U.S.C.A. §§ 551 et
seq., 533, 333(c); Federal Aviation Act of
1958, §§ 204(a), 404(a), (a)(1, 2), as amend-
ed, 49 U.S.C.A. §§ 1324(a), 13T4(a), (a)(1, 2).

9. Aviation &=101

General desire for bare minimum of
regulation of smoking aboard aireraft could

not justify Civil Aeronautics Board's rejec.
tion of specifie proposals, and Board wag
required to explain why a particular propos-
al was inconsistent with balance between
regulation and competition sought by it and
assertion that its decision was necessary to
obtain support of majority of Commissien-
ers of Federal Aviation Commission was
patently irrelevant. 5 US.C.A. §§ 551 et
seq., 533, 553(¢); Federal X\.mtxon Act of
1958, §§ 204(a), 404(a), (a)1, 2), as amend-
ed, 49 U.S.C.A. §§ 1324 (a), 1374( a)l, 2),

10, Aviation <=101

Finding that evidence of link between
passive smoking and cancer was slight and
controversial did not justify Civil Aeronau-
tics Board's rejection of proposal that air-
lines provide special accommodations for
persons unusually susceptible to physical ill-
effects from broathing tobacco smoke. 5
U.S.C.A. §§ 351 ¢t seq., 533, 333(c); Feder-
al Aviation Act of 1958, §§ 204(a), 404(a),
(a1, 2), as umended, 49 U.S.C.A.
§§ 1324(a), 13THu), (i1, 2),

11. Aviation <=101

Rejection of proposal to ban all smok-
ing on aircraft with 30 seats or less could
not be upheld where Civil Aeronautics
Board offered no reason for its rejection
but focused on need to resolve unequal ap-
plication of smoking regulations as between
certificated air carriers and commuters. 5
U.S.C.A. §§ 531 et seq., 533, 333(c); Feder-
al Aviation Act of 1958, §§ 204{a), 404(a),
(uil,  2), as  amended, 49 U.S.CA.
§§ 1824(a), 1374w), (a1, 2)

12, Aviation =101

Civil Aeronautics Board's rejection of
proposed smoking ban on flights of less
than one hour could not be upheld where
several health groups commented in favor
of the proposal, the industry commented in
opposition and proposal received no atten-
tion by the agency whatsoever, 5 U.S.C.A.
§§ 531 et seq., 553, 533(c); Federal Avia-
tion Act of 1938, §§ 204(a), 404(a), (a)(1, 2),
as amended, 49 U.S.C.A. §§ 1324(a),
1374(a), (a)(1, 2).
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Petitlon for Review of an Orvder of the
Civil Aeronautics Board,

John F. Banzhaf, III, Washington, D.C.,
with whom Paul N. Pfeiffer and Athena
Mueller, Washington, D.C,, were on the
brief, for petitioner in 79-1044, 79-1095,
79-1754 and 81-2023. Peter N, Georgiades,
Pittsburgh, Pa., also entered an appearance
for petitioner, in 79-1044 and 79-1095.

Kathleen O. Argiropoulos, Washington,
D.C., for intervenor, Air Transport Associa~
tion of America in 81-2083.

Walter D. Hansen, Washington, D.C., for
intervenor, Transamerica Airlines, Inc., in
81-2023. Jeffrey A. Manley, Washington,
D.C., also entered an appearance for inter:
venor, Transamerica Airlines, Inc.

Mark Frisbie, Attorney, C.A.B., Wash-
ington, D.C,, with whom Ivars V. Mellups,
Deputy Gen. Counsel, Thomas L. Ray, Act-
ing Associate Gen. Counsel, C.A.B., Barry
Grossman and Mark Del Bianco, Attorneys,
Dept. of Justice were on the brief, for re-
spondent. Glen M. Bendixsen, Barbara
Thorson, Gary J. Edles and Michael Schopf,
Attorneys, C.A.B., Margaret G. Halpern,
John J. Powers, III, and Robert B. Nichol-
son, Attorneys, Dept. of Justice, Wash-
ington, D.C, also entered appearances for
respondents,

Before WRIGHT and MIXKVA, Circuit
Judges and BAZELON, Senior Circuit
Judge,.

Opinion for the Court filed by Senior
Circuit Judge BAZELON.,

BAZELON, Senior Circuit Judge:

Petitioner, Action on Smoking and
Health (ASH), challenges the promulgation
of Regulation ER-1245 by the Civil Aero-
1. The Board first proposed rules in response to

a petitton for rulemaking by Ralph Nader,

EDR-231, 37 Fed.Reg. 19146 (Sept. 13, 1972).

The resulting rule, ER-800, 38 Fed.Reg. 12207

(May 10, 1973), required air carmers to provide
a no-smoking section for each class of serwice,

2. As amended, 49 J.S.C. § 1374(a) (1976).
3. Section 1002(b), (c); 49 U.S.C. § (482(b).
4. 41 Fed.Reg. 44424 (Oct. 8, 1976).

nautics Board (Bourd). That regulation re-
laxes prior protections afforded nonsmokers
against breathing the tobucco smoke of fel-
low passengers abourd aircraft. The Air
Transport  Association of America und
Transamerica Airlines, Inc. have intervened
to argue thut the Board is altogether lack-
ing in authority to regulate smoking. We
find that the Board does have such authori-
ty, but the Board's failure to address ade-
quately certain relevant matters requires us
to vacate its action in part and remand it in
part,

[, BACKGROUND

The Civil Aeronautics Board has regulat-
ed smoking on airlines since 1973." [t as-
serts authority to do so under section {04(a)
of the Federal Awviation Act of 1958 (the
Act),? which requires carriers to *provide
safe and adequate service" and “to estab-
lish, observe, and enforce just and reasona-
ble classifications, rules, regulations and
practices.” The Board has primary respon-
sibility for enforcing these requirements.?
Smoking regulations promulgated by the
Board are set forth in 14 C.F.R. Part 252
(1982),

In 1976, ASH petitioned the Board to
strengthen its smoking regulations. The
Board responded with a notice of proposed
rulemaking, ERD-306,' which drew thou-
sands of letters from private individuals
and comments from various industries, pub-
lic interest groups, and government agen-
cies. [n January 1979, the Board adopted
ER-1091, increasing protections for nons-
moking passengers.’ Five months later, the
Board adopted ER~1124, which for the first
time applied the smoking regulations to
5. 44 Fed.Reg. 3075 (Jan. 25, 1979). ER-1081

provided nonsmokers three new protections:

first, it required special segregation of cigar
and pipe smokers; second, it clanfied exusting
regulations to require that no-smoking sections
accommodate all passengers desinng a seat in

them: and third, it prohibited all smoking when
ventiation systems were not functioning tully

pp—— g




Vil iay s o b e ik 20 ple M) 1 1 M N D B VA O AR

T

ot e e el

[N

LT T

Lo g T

anh

b .

1212 699 FEDERAL REPORTER, 2d SERIES

commuter airlines with a passenger capaci-
ty of more than 30,

ASH sought review of ER-1091 and ER-
1124 in this court,” arguing that the new
regulations still did not provide sufficient
protections. We stayed action in that chal-
lenge on the Board's assurance that it was
proceeding “with dispatch” in its considera-
tion of more stringent smoking regulations
proposed in another rulemaking, EDR-377.3
The Board issued two more proposals, EDR
399 and 420, before taking final action on
EDR-377. EDR-399 proposed the so-called
“five-minute rule,” which would permit air-
lines to deny seats in the no-smoking sec-
tion to passengers not present for boarding
at least five minutes before scheduled flight
departure.’ EDR-420 further expanded
the scope of the rulemaking to include the
polar alternatives of banning smoking alto-
gether or revoking the regulations entire-
ly,'® The Board received voluminous com-
ments from ASH and other groups on each
of the proposals.

On June 25, 1981, the Board met in open
session under the “Sunshine Act.”" 1! At the
meeting, the Board had only two proposals
before it. The first, by the Office of Eco-
nomic Analysis, recommended that the
Board rescind all rules relating to smoking
aboard aircraft. The second, by the Bureau
of Consumer Protection, recommended
keeping the no-smoking section require-
ment, but only guaranteeing seats in that
section to passengers meeting whatever

6. 44 Fed.Reg, 30083 (May 24, 1979).

7. ASH v. CAB, Nos. 79-1044, 79-1095, and
79-1754.

8. 44 Fed.Reg. 29486 (May 21, 1979).
9. 45 Fed.Reg. 26976 (Apr. 22, 1980).
10, 46 Fed.Reg. 11827 (Feb. 11, 1981).

11, Government in the Sunshine Act, 5 U.S.C.
§ 552b (1976).

12, 14 CF.R. § 252 (1982).

13, The poruons of ER-1245 which adopted the
late armval rule (14 C.F.R. § 252.2), rejected a
proposed total smoking ban, and rejected a
proposed revocation of all smoking regulations

are not challenged. and are therefore not in
1ssue here,

check-in requirement the airline imposed,
The second proposul also eliminated protec.
tions related to pipe and cigar smoke, drift-
ing tobacco smoke, and adequate ventila.
tion. The Board adopted the second pro-
posal in ER-1245% on September 2, 1981.
ASH attacks promulgation of ER-1245,
arguing that (1) the Board's statement of
the basis and purpose for rescinding several
existing protections for non-smokers was
inadequate, and (2) the Board did not suffi-
ciently articulate the basis of its failure to
adopt several of the proposed protections
for non-smokers.’® An additional challenge,
presented by the intervenors, presents the
threshold question whether the Board has
authority to regulate smoking at all.

[I. BOARD AUTHORITY TO REGULATE
SMOKING

[1] ‘“Where the empowering provision of
a statute states simply that the agency may
‘make ... such rules and regulations as
may be necessary to carry out the provi-
sions of this Act’ the validity of a
regulation promulgated thereunder will be
sustained so long as it is ‘reasonably related
to the purposes of the enabling legisla-
tion.'" ¥ Because the Board has broad
rulemaking authority under the Act" its
regulations are valid so long as they reason-
ably advance the purposes of the Federal
Aviation Act.  For authority to regulate
smoking, the Board relies on its responsibili-
ty to insure that carriers both “provide safe

14, Mourming v. Family Publications Serv., Inc.,
411 U.S. 356, 369. 93 S.Ct. 1652, 1660-1661, 36
L.Ed.2d 318 (1973) (footnote omitted) (quoling
Thorpe v. Housing Auth., 393 U.S. 268, 280-81,
89 S.Ct. 518, 525-3286, 21 L.Ed.2d 474 (1969)).
See also Amencan Trucking Ass'ns v. United
States, 344 U.S. 298, 73 $.Ct. 307, 97 L.Ed. 337
(1953).

15, Section 204(a), 49 U.S.C. § 1324(a) (1976).
That section gves the Board authonty "t0
make and - aend such general or special rules.
regulations and procedure, pursuant (0o and
consistent with the provisions of thus chapter,
as it shall deem necessary to carry out the
provisions of, and to exercise and perform its
powers and duties under this chapter.”

MO ROWES: 7 o Wi hit NGRS Ry A ML

ey PN S5

K S RIS (N

i A eI T

and
and
tnes
thei-
rate

(2
the
serm
Act
3mo.
that
bect.
ecor.
leav
absc

agre

defi:
refe
lati
Boa:
inte:
thor
in re
the

from
titio
Fede
Hre'.
ing

the

of a
both

16,

20,
of
su:
Cuv
(\1'("
Cu
1sh
pr:
cu-




bt
C

vy -

SRAVBLS VIR, ke s

ACTION ON SMOKING AND HEALTH v. C.A.B. 1213
Clte as 699 F.2d 1209 (1983)

and adequate service" '® and observe “just
and reasonable ... practices." " Because
these two requirements differ somewhat in
their applicability,!® we consider them sepa-
rately.

A. “ddequate Service"

[2] While the present case was pending,
the Fifth Circuit held that the “adequate
service” provision of section 404(a)(1) of the
Act provides Board authority to regulate
smoking.!* According to the intervenors,
that interpretation of the Act is incorrect
because Congress intended to commit only
economic regulztion to the Board, and to
leave details of passenger comfort to the
absolute discretion of each airline. We dis-
agree.

The phrase “adequate service” is not
defired by statute, nor is there any specific
reference to its meaning in the Act's legis-
lative history. The historical context of the
Board's creation, however, supports a broad
interpretation of the Board's regulatory au-
thority.®® Congress established the Board
in response to chaos in the industry during
the 1930's,”' which had resulted primarily
from economic instability and fierce compe-
tition.® In 1934, Congress established the
Federal Aviation Commission to provide
“recommendations of a broad policy cover-
ing all phases of aviation and the relation of
the United States thereto,” %

The Commission envisioned the creation
of an agency with broad power to regulate
both the quality and quantity of service

16. 49 U.S.C. § 1374(a)(1).
17, 49 US.C. § 1374(a)(2).
18, See infra p. 1213,

18. Diefenthal v. CAB, 681 F.2d 1039 (5th Cir.
v 1982).

20, Section 1374(a) of the Federal Aviation Act
of 1958 was a ''reenactment, virtually without
substantive change' of the same section (n the
Civil Aeronautics Act of [338. See H.R.Rer
No 2360, 85th Cong., 2d Sess. 15 (1958), U.S.
Code Cong. & Admin.News 1958, p. 3741, Leg-
islative history of the 1938 Act therefore gives
primary guidance as to the meaning of the
current provision.

provided by carriers.*' [ts report recom-
mended that “[clertificates of convenience
and necessity should be issued under proper
safeguards and specifications.  Provision
should be made to specify a minimum quali-
ty of service und a minimum frequency of
schedule on uairlines."* The Commission
recognized, however, that some competition
would improve the service offered.®® Ac-
cordingly, it suggested that Congress artic-
ulate a general desire for both regulation
and competition, and entrust the new agen-
cy to strike the proper balance between
them.¥

Congress appears to have followed that
suggestion. In instructing the Board to
regulate in the public interest, it directed
the Board to consider both “(t]he promotion
of adequate . . . service” und “[cJompetition
to the extent necessary to assure the sound
development of an air-transportation sys-
tem...." ™ Thus, it appears that Congress
gave the Board authority to determine min-
imum quality standards when balancing the
need for regulation against the benefits of
competition.

Board authority to regulate quality of
service does not cantlict with section
401(ex4) of the Act,® which provides that
certificates issued hy the Board may not
“restrict the right of an air carrier to add to
or change scheduies, equipment, accommo-
dations, and facilities {or performing the
authorized transportation and service as the
development of the business shall re-

21, See Note, Federal Regulation of Aviation, 80
Harv L.REv 1235 (1947),

22, See H.R.Rep No 2234, 75th Cong., 3d Sess. 2
(1933).

23, S.Doc No 15, T4th Cong., Ist sess. | (1933).
24, [dat 39.

25, [d at 9.

26, [d. at 61-62.

27, Id

28, 49 U.S.C. 8§ 1302(c), (d) (1976).

29, 49 USC. 3 [37lend) (1976)
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|
quire " On its face, this provision specify the “quality of service” that a carr. {; of serv
admittedly seems to preciude regulation of er must provide.® The Motor Carrier Act's i There i
quality of service by the Board. But that analogue to section 401(e)(4) of the Act does I' slional ir
interpretation proves too much, for it {s not, moreover, severely impair that authori. ! ty to res
clear that the Act authorized the Board to ty. Congress added that section to the Mo- ' Deregui
regulate several aspects of airline service tor Carrier Act to alla, fears that certifica. ‘ desire t
that such an interpretation would prohib- tion procedures would thwart the “natursa i it did n
it.3 Thus, the section cannot be taken as growth of operations." % Thus, the provi. ; late qua
an ‘“absolute restriction on actions the sion assured that certified carriers would ‘
Board may take to further other statutory not have to reapply to the ICC every time A B. J
goals," 3 [nstead, the provision gives guid- they sought to expand or change the details | R
ance in evaluating whether a particular of their business. Given the marked simi- i 3 *
regulation ignores the congressional desire larities of the Motor Carrler Act and the 404(a)1
for competition. It makes clear that the Federal Aviation Act, we would need spe- foreign
Board cannot require agency approval of cific justification to interpret the two Acty’ cannot ;
every change in an airline's service consist- analogous provisions differently. No such smoking
ent with that already certified. The section justification exists here. authorit
1 ihi , L : 2
sl does not, however, prohibit Board regula-  Pinally, the Airline Deregulation Act of 404(a)=
tion of quality of service. 1978, Pub.L. No. 95-304, did not diminish elgn air
i Our interpretation of the interplay of sec- the Board's authority to regulate smoking. rea(\j.sonax
3 tions 401(e)(4) and 404(a) is supported by To the contrary, although that Act deleted and pra
1 interpretations of analogous provisions of most of section 404, it specifically retained This
u the Motor Carrier Act of 1935,% after which the portion relied upon by the Board to source
Congress modeled the Federal Aviation regulate smoking Leuyislative history in- smoking
k Act.¥  The Motor Carrier Act authorizes dicates that the desired reform was not 1972 to
the Interstate Commerce Commission {ICC) aimed at regulation of quality of service, the cut-
to require carriers to provide adequate ser- but at the certification procedure that had ‘ carriers
vice: that authority enables the ICC to retarded entry into the industry, expansion $ governm
suggests
30, A rigid reading of this provision would denied, 390 U.S, 920, 88 S.Ct. 850, 19 L.Ed.2d to agppl\.'
emasculate the Board's authority to enforce the 979 (1968); Diefenthal v. CAB, 681 F.2d 1039 d t;\
i safe and adequate service requirement of sec. (5th Cir,1982), anc o
i tion 404(a). See Capital Airlines, Inc. v. CAB, S8 because
4 281 F.2d 48, 52 (D.C.Clr.1960). Thus, the "pro- 35, Crescent Express Lines v. United States, 49 W smoking
;11. msexo:c?xlgstlge read in harmony with the rest of F.Supp. 92 (S.D.N.Y.) (3-judge panel), aff'd, 3:::,0 o ¢ section,
] . g U.S. 40%, 64 S.Ct, 167, 88 L.Ed, 127 (1943), -4 ed the s
4 i enial A Lines v. CAB, S22 F2 107 36 The pul as drafted by the Federal Coordina: i authorit
] T ' tor of Transportation did not contain the provi- " ity been
H 32, See Diefenthal v. CAB, 681 F.2d 1039 (5th  50. S.Doc. No 152, 73d Cong., 2d Sess. 47, i regulate:
H Cir.1982); Continental Air Lines v. CAB, 522 357 The addition was explained by Senator T @8 ous dou!
E F.2d 107, 116-17 (D.C.Cir.1974). Wheeler, the Chairman of the [nterstate Com- é:, . regulate
1 i . merce Committee, as follows: ;:_1, ; Cguz
;’! 33. 49 Stat. 343, Pub.L. 2‘55. I4L’h Cong. (1935) Section 208(a), page 26, as amended, permits .~§ g tion,
¥ (current version reccdmeq *:vuh minor lan- the Commission to attach to all certificates, P B a8
3 guage changes at 49 U.S.C. § 10101 et seq.). dfather oty ¥ .+ See
5 , whether granted under the gran B\l 5
1 The Motor Carrier Act's analogue to section di U 8  repn
1 : - clause or otherwise, reasonable terms, con 0 @ B
- 401(e)4) of the Federal Aviation Act is section tions, and limitations. In order to meet critis z‘q& : B 3737, 3
4 208(a), 49 Stat. 5352, The analogue to section ! " ions o i
a ‘ ) cisms that the effect of these provis g :
2 404(a) is section 216(a), 49 Stat, 558. The would be to check the natural growth of Pe.p 39, 49
: \ ¥ y
B :;n“gjtéi%i:lf the analogous provisions (s virtual- operations If every increase in facilities re- : : 4?4((‘2)(
' qured authonzauon by the Commussion, the v ¥ St:l; C\'
34, Congress's intent with respect to the Motor committee has amended section 208(a). ek ¥ net cor
. .= o T .
Carmer Act has previously been recognized as 79 Cong Rec 5654 (Aprit 15, 1939). 3 becaus:
- a primary guide for interpreting the Federal L ‘ o . .
Aviation Act See Transcontinental Bus Sys. v 37 S¢€ § 1601(ax2)(B) (codified at 43 U.s... ) ' :;l:erse;
CAB, 383 F.2d 466, 480 (5th Cir.1967), cert. ¥ 1331(a)(2)B) Supp. 1V 1950). 4 '
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of service, and competition over fares®
There i3 absolutely no indication of congres-
sional intent to remove the Board's authori-
ty to regulate smoking. Thus, although the
Deregulation Act reflected u congressional
desire to rely more heavily on competition,
i did not disturb Board authority to regu-
late quality of service.

B. Just and Reasonable Classifications.
Rules, Regulations and Practices

[3] The adequate service requirement of
404(a)(1) does not apply to air carriers in
foreign air transportation and therefore
cannot provide Board authority to regulate
smoking on such transportation. For such
authority, the Board relles on section
404(a)(2), which requires air carriers in for-
eign alr transportation to follow “just and
reasonable classifications, rules, regulations
and practices,” %

This statutory provision i{s a tenuous
source for Board authority to regulate
smoking. Congress enacted the provision in
1972 to protect American air carriers from
the cut-throat competition of foreign air
carriers receiving subsidies from their
governments. Legislative history strongly
suggests that Congress meant the provision
to apply only to regulations affecting fares
and other economic matters.® Moreover,
because the Board was not cegulating
smoking at all when Congress enacted the
section, it is unlikely that Congress intend-
ed the section to provide the Board broader
authority to do so. Had the Board's author-
ity been challenged when the Board initially
regulated smoking, we would have had seri-
ous doubts about the Board's authority to
regulate smoking on foreign air transporta-
tion.

38, See HR.Rer No 1211, 95th Cong., 2d Sess.
2, reprinted in 1978 U.S.Cooe Cong. % Ap News
3737, 3738,

39, 49 US.C. § 1374a)2) (1976).  Section
404(a)(1) also has a "just and reasonable

practices' prowision, which applies to nter-
state and overseas transportation. We need
not consider the significance of that provision
because the adequate service prowvision pro-
vides sufficient authonty for the Board's smok-
ing regulations covenng that transportation.

For nine years, however, the Board has
intarpreted the provision to provide that
authority.,  We ussume that Congress was
fully aware of Board practices concerning
smoking when it passed the Airline Deregu-
lation Act. It would be inappropriote to
overturn an interpretation that Congress
has acquiesced in for nine years, during
which it has closely reviewed the statutory
scheme under question.  As the Supreme
Court has said:

In addition to the importance of legista-
tive history, a court may accord great
weight to the long-standing interpreta-
tion placed on a statute by an agency
charged with its administration, This s
especially so where Congress has re-en-
acted the statute without pertinent
change. In these circumstances, congres-
sional failure to revise or repeal the agen-
cy's interpretation is persuasive evidence
that the interpretation is the one intend-
ed by Cougress.*!

[t follows that the Board has authority to
regulate smoking in interstate, overseas,
and foreigm air transportation, We turn to
consider whether the promulgation of ER-
1245 was valid,

[II. Rectration ER-1245

A.  Standard of Review

(4] The Board promulgated ER-1245
pursuant to the notice and comment rule-
making procedure prescribed by § 333 of
the Administrative Procedure Act  Ac-
cordingly, the Board must furnish a basis
and purpose statement that complies with
the requirements of § 533(c) us interpreted
and applied by the courts. The "purpose of

40, See H.R.Rep No 92-854, 92d Cong,, 2d Sess.
5 (1972) (*'This legislation is strietly ltmuted
in 1ts scope and does nat pretend to solve all of
the (ls and problems of international air trans-
portation.'")

41, NLRB v. Bell Aerospace Co., 416 U.S. 267
274-75, 94 S.Ct. 1757, 1761-1762, 40 L.Ed.2d
134 (1973) (emphasis added) (footnotes omit-
ted),

42, 3 U5 C. 3§ 353 (1976).
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requiring a statement of the basis and pur- no longer desiruble, These requirements do i
pose is to enable courts, which have the not prevent an ugency from altering jts in;
duty to exercise review, to be aware of the course when circumstances or attitudes ter
legal and facltualuxurxumework underlying the = shift: they merely ensure that thos be
' agencys action, An agency need “not changes reflect reasoned consideration of ar
/ "eSPO“‘% to every comment, but it must “re- competing objectives and alternatives, o
/ spond in & reasoned manner to the com- no
1 i ' i
| ments recexve@. to_explain ?z)ow the flgﬁngy (7] ER-1245 resvinded, inter alia, the To
\ riaol\ed any Blgr]iill:dn}: proh lemtbh rztuae}‘ol ¥ following three provisions of Part 252; the jue
the comments, und Lo show noW LAt resol- .\ jpement of special segregation of cigar ] les
tion led the agency to the ultimate and pive smokers. the ban on smoking whe . i»
rule.... The basis and purpose statement v tplpt N o w‘ o ¢ fully fugr ' N =
is inextricably intertwined with the receipt ~Yenttiation systems are mot tUILy function- ) ex
i of comments." % Thus, while the standard D& and the protections given to nonsmok- ? th
i for review is whether the agency acted in ©ers against the burdens of breathing drift- th
81 an arbitrary or capricious manner,* the de- ing smoke.® The Board's sole explanation © de
. tail required in a statement of basis and of its action consisted of the following short E sn
. purpose depends on the subject of regula- paragraph: sir
3 tion and the nature of the comments re- After considering the outstanding pro- § ?;
o ceived. posals and reviewing the existing provi- _, e
= . o . jons, we have decided to replace the cur- g .
: B. Partial Rescission of Part 252 5',0{15 N ha‘ e decid o P eur ‘o El
) s obligatl lai rent rule with a lr.s detailed regulation, -4 lo*
g . (5, 6] Ar} agenLYdS Obdlg«l;W“ 'tto exp “(‘i“ [n our view, carriers should still be re- & m:
- 3 3 . \ B | N
B ‘tstham?}?i s not r‘e l:w v enl'lt‘ l‘eSCl’Phb quired to provide separate seating for ‘B si
%‘l ratner Lhan promuigates a reguiation. € nonsmokers, but should be free to decide lit
o APA clearly contemplates judicial review of ) . inflight smoki )
= Cs PRy most other aspects of inflight smoking, B ab
¥ agency rescission of a regulation.¥ More- olicv. Decisions reparding the minimum . ;
: over, rescission typically involves prom.lga- p f hec. ons k‘? rd g . d R %L,
: tion of a new regulation rescinding the old stze of 1 € no-smoxing sectlon, pnpeka?n : B
K one. The new regulation changes the legul cigar amok'mg. ‘“d ‘?a"“'“g smoking . v
= rights of interested parties and is reviewa- ~ When the air conditioning system is not
) ble in the same manaer as earlier regula-  operating are therefore left to carrier ‘ ‘
3 tions on that subject¥ The statement of  discretion under the new rule. Refer- :
B basis and purpose must address, with some ences to the burden of breathing smoke 18 of
= precision, the major comments received and, (former § 252.2) and sandwiching (for- ¥ pr
3 of course, explain why the old regulation is mer § 252.2(e)) huve also been removed.*® § or
a 2 s
- 43, American Standard, Inc, v. United States, +47. The ‘substantial impact' test determines ! th
= 602 F.2d 256, 269 (CL.Cl.1979). See Citizens to the applicability of § 353 procedures essentlal- g . !
‘:E Preserve Overton Park, (nc. v. Volpe, 401 U.S. Iy by asking whether the agency action cames L . P':’
: 402, 417, 81 S.Ct. 814, 824, 28 L.Ed.2d 136 substantial impact on the rights and interests - ol
= (1971) (“the court must consider whether the of private parues, Batterton v. Marshall, 648 i 3 th
: decision was based on a consideration of the F.2d 894, 709 (D.C.Cur 1980); see, e.g., Pickus st
- relevant factors and whether there has been a v United States Bd. of Parole, 307 F.2d 1107 ,
;j.‘ clear error of judgment”). (D C.Cir.1974); Lewis-Mota v. Sec'y of Labor, n
! - 469 F.2d 478 (2d Cir.1972),
= —g\ 44, Rodway v. U.S Dep't of Agriculture, 514 "
7%?, F.2d 809, 817 (D.C.Cir.1975) (citations omitted). 48 This (hird prowision was aimed at pmcucis )
= T : known as “sandwiching’, in which a no-smokK- 30
==l S ' s ' X P
E;i 45'0‘,:"%:&',:_ Zg?%”':‘tmguiﬁnfjéo forzefirl‘; ing section was placed between (wo smoking
== 91 S.CL 814, 323-824, 28 L.Ed.2d |36 (1971),  SECUONS, or across the aisle from one.
E:i N - "R~ 2
= 46. 5 U.S.C. § 706 clearly contemplates judictal 8. 46 Fed.Reg. 43936 (Sept. 16, 1981).
_‘i review of rulemaking, which s defined as
R “agency process for formulating, amending, or
= repeahing a rule,” 1d. § 331(5).
=
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On its face, this explanation is palpably
inadequate. The agency offers no reason-
ing to support its conclusion that the mat-
ters covered by the rescinded provisions are
better “left to currier discretion"® We
are told that the decision wus made “[a]fter
considering the outstanding proposals,” yet
no evidence of that consideration is given.
To accept the Board's action would render
judicial review of informal rules meaning-
less,

The Board defends the stark absence of
explanation by downplaying the status of
the rescinded regulation. It characterizes
the earlier rule, ER-1081, as “an interim
decision in an extended consideration of
smoking policy.”" 3t By describing the deci-
slon in that way, the Board claims that it
needs to provide only minimal explanation
for rescinding the rule, That argument is
seriously flawed, however, for it ignores
ER~1091's status as final agency action (ol
lowing extensive notice and comment rule-
making. The fact that the Board has con-
sidered additional smoking protections is of
little consequence, The Board has intoler-
ably ignored its responsibility to explain its
action, We therefore vacate that portion of
ER-1245 which rescinded protections pro-

- vided in ER-1091.

C. Rejection of Propoesed Rules

In addition to rescinding several aspects
of part 252, ER-1245 rejected several pro-
posed regulations, Among them was a ban
on smoking on small aircraft, a ban on
smoking on short flights, and a requirement
that airlines provide special protections for
persons unusually susceptible to ill effects
of hreathing smoke. ASH contends that
the Board failed to provide an adequate
statement of basis and purpose for reject-
ing the proposals, We agree.

[8] The Bouard offers several reasons to
justify its minimal discussion of individual

50, The Board's action followed the recommen-
dation of the agency's Bureau of Compliance
and Consumer Protection, Memorandum of
June 12, 1981 (Joint Appendix 336). That

memorandum also gave no reasoning for the

recommended action concerning cigar and pipe
smoke and inadequate venulation,

€ |L’4

3";“‘ Iy S

proposals,  First, the Bouard claims that
even though it <1i‘l not explicitly discuss
euch proposal, "there can be little doubt
that the Board was aware of the pros and
cons of each ulternative”%  Thus, the
Board suggests that as long us the recorl
contains evidence to support its conclusion,
it need not explain its action, Precisely the
opposite iy true, The APA guarantees the
public an opportunity to comment on pro-
posed rules, That opportunity "is meaning-
less unless the ugency responds to signifi-
cant points raised by the public."¥  The
need for discussion is paramount precisely
because evidence was presented in support
of, and in opposition to, most of the propos-
als. In order to uphold the agency's action,
it must be shown thut the Board rationully
considered the relevunt evidence,

(9] Second, the Board argues that the
specific proposals supported by ASH “ure
not matters of policy, but alternative means
of implementing u policy the Board reject-
ed." Because the Board decided *'to impose
only g bare minimum of government con-
trol," it claims it need not discuss morc
interventionist alternatives, That argu-
ment is specious: ER-1245 not only con-
sidered whether to vegulate smoking, it also
determined an appropriate degree of regu-
lation, A general Jesire for u bare mini-
mum of regulution cannot justify rejecting
specific regulatory proposals, The Board
must explain why u particular proposal is
incongistent with the balance between regu-
lution and competition sought by the Bourd,

Finulle, the Board's ussertion that its du-
cision was necessary Lo obtain support of &
majority ol Commissioners is patently irrel-
evant,

L Special protections for persons espes
cially sensitive to smuke

EDR-377 proposed w requirement that
airlines provide specinl accommodationy for

51, Brief at 33,
532, Bref at 32,

53, Alabama Power Co. v. Costle, 636 FF.2d 323,
384 (D.C.ClIr. 1979,

cad
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persons who are unusually susceptible to
physical {ll-effects from breathing tobacco
smoke. Thls proposal aimed to protect per-
sons with respiratory, cardiovasecular and
other health conditions, for whom proximity
to smoke is a significant health hazard.
Although the Board requested and received
practical suggestions from commenters con-
cerning eligibility for such accommodations,
it offered no explanation for its rejection of
the proposal.

(10] The Board's only consideration of
the health effects of smoking related to a
proposed total ban on smoking. The Bouard
found that “[t]he evidence of a link be-
tween ‘passive smoking' and cancer is . ..
slight and controversial," ® and concluded
that a total ban on smoking would be inap-
propriate. That consideration does not,
however, justify rejection of the proposed
protections for passengers with special
health conditions, Health hazards of pas-
sive smoking are presumably much greater
for people with conditions such as emphyse-
ma than for normally healthy persons:
The Board recognized that fact when it
proposed the special protections. It follows
that the Board's failure to address those
serious health concerns is arbitrary und ca-
pricious,

2. Ban on smoking on small aircraft

(11] EDR-377 also proposed a rule to
ban all smoking on aircraft with thirty
seats or less, The rationale for such a ban
is that segregation of smokers on a small
plane iy not feasible and that small planes
are generally used for short flights in which

54, 48 Fed.Reg. 45936 (Sept. 16, 1981),

33, For example, Secretary of Health and Hu-
man Services Richard Schweiker stressed the
importance of protecting sensitive individuals
from the effects of passive smoking in a letter
to the Chairman of the Board dated May 13,
1981, The Secretary summed up his letter by
saying that: "In short, involuntary or passive
smoking is ... a health sk to persons with
existing respiratory, cardlovascular and other
disabilities," The previous Secretary of the
Department of Health, Education, and Welfare
had expressed simuilar concerns in letters to the
Board, 44 Fed.Reg. 20487 (May 21, 1979). See

a ban would be less objectionable to
smokers, The Board received considerable
comments on that proposal, including favor.
able comments by two airlines that had
instituted such a ban on their own initia-
tive,

Nevertheless, the Board offered no rea-
sons for its rejection of the proposal. [n.
stead, its discussion focused on the need to
resolve the unequal application of the smok-
ing regulations as between certificated air
carriers and commuters, Prior to ER-1245,
smoking regulations applied to all certifica-
ted air carriers, but only to commuter alr
carriers In the operation of aircraft of over
thirty seats, The Alrline Deregulation Act
blurred the distinction between those two
types of operators, making the disparate
treatment seem unfair. To equalize the
regulatory burden on commuters and certl-
fleated alr carriers, the Board exempted all

aircraft with fewer than thirty seats from

the smoking regulations.

Thus, the Board explained why commut-
ers and certificated air carriers should be
regulated similarly, [t offered no reasons,
however, for why the regulations should not
include a total ban on smoking in small
aireraft, Such a ban would avoid the diffi-
culties of segregating smokers on a small
plane, which were presumably the .asis for
the original decision not to regulate smok-
ing on commuter flights, [t is certainly not
obvious on its face, therefore, why such a
ban would create the sort of complicated
regulatory burden that the Board seeks to
eliminate.

also Hiravama, Non-Smoking Wives of Heavy

Smokers Have a Higher Risk of Lung Cancer!

A Study from Japan, Bur MeoJ. (January 17,

1981); Repace & Lowry, [ndoor Air Pollution,

Tobacco Smoke, and Public Health, ScieNce

(May 2, 1980): White and Froeb, Small-Air-

wavs Dvstunction in Nopsmokers Chronically

Exposed to Tobacco Smoke, New EvcJ. Meot
ciNe (March 27, 1980),

36, See Memorandum from Richard Dyson,
FAA Associate General Counsel, to the Board
(May 8, 1981) (Joint Appendix 225, 228-29),
summanzing comments on EDR-377,

3, Ban

[12) E
ban on fii.
rationale [
ter protec
inconvenie
groups con
and indus:
““51

In ER-!
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ly disregar
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38, Ban on smoking on short flights

(12] EDR-377 also proposed a smoking
ban on flights of less than one hour. The
rationale for that rule is that it would bet-
ter protect nonsmokers' interests at little
incorivenience to smokers. Several health
groups commented In favor of the proposal,
and industry commented in opposition to
hﬂs'l

In ER-1245 the proposal received no at-
tention whatsoever. Such treatment plain-
ly disregards the agency's obligation to re-
spond to the major comments received in
rulemaking.%

ConcLusioN

To summarize, the authority of the Board
to regulate smoking on interstate, overseas
and foreign transportation is affirmed; the
portion of ER-1245 that rescinded the pro-
tections of nonsmokers provided by ER-
1091 is vacated; and finally, the three pro-
posals in EDR-377 that the Board disposed
of without reasons are remanded for fur-
ther procveedings.

So ordered.
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credibility, we cannot understand why he
would not have stated some reason for that
conclusion,

[2] Even assuming, however, that the
ALJ did conclude that none of the lay wit-
nesses were credible, there remains the
problem of the medical evidence, Van
Horn's treating physician determined that
Van Horn was unable to work., He based
this determination in part on conclusions
about Van Horn's emotional state—conclu-
sions which were consistent with the con-
sultative psychlatrist's conclusions. The
ALJ ignored this evidence in favor of his
own conclusion that Van Horn had no emo-
tional problems. In so doing, he acted im-
permissibly. This court has repeatedly held
that “an ALJ i3 not free to set his own
expertise against that of physicians who
present competent medical evidence."
Fowler v. Califano, 396 F.2d 600, 603 3d
Cir.1979). See also Rossi v. Califano, 502
F.2d 35 (3d Cir.1979); Gober v. Matthews,
374 F.2d 772, 777 (3d Cir.1978). [ndeed, we
have previously warned that, "[i]n cases of
alleged psychological disability, such lay ob-
servation (by an administrative judge] is
entitled to little or no weight.” HKelly v.
Railroad Retirement Bd., 625 F.2d 486, 494
(3d Cir.1980) (quoting Lewis v. Weinberger,
541 F.2d 417, 421 (4th Cir,1976) ). The ALJ
could only have reached his conclusion by
relying solely on his own non-expert obser-
vations at the hearing—in other words, by
relying on the roundly condemned “'sit and
squirm” method of deciding disability cases.
See, e.g., Freeman v, Schweiker, 631 F.2d
727, 131 (11th  Cir.1982);  Aubeuf v
Schweiker, 649 F.2d 107, 118 n. 7 (2d Cir.
1981).3

[3] There is simply no competent evi-
dence in this record supporting the ALJ's
conclusion that Van Horn was not emotion-
ally disabled and that he was able to en-
gage in substantial gainful employment.
Because we conclude that the ALJ's opinion
was not supported by substantial evidence
in the record, we will remand this case to
the district court for transfer to the Secre-

3. “In this approach. an ALJ who is not a medi-
cal expert will subjectively arrive at an index of
traits which he expects the claimant to mani-

tary for proceedings consistent with this
opinion.
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of the index, the claim 1s denied.” Freeman V.
Schweiker, 68| F.2d at 731.
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for the District of South Carolina, Matthew
J. Perry, J., which enjoined him from imple-
menting his decision to impose a 30-cent
deduction on proceeds of all milk sold com-
mercially. The Court of Appeals, Sprouse,
Circuit Judge, held that: (1) Secretary of
Agriculture, who not only considered the
specific factors Congress legislatively re-
quired of him in imposing a 50-cent deduc-
tion on proceeds of all milk sold commer-
cially but also considered other general poli-
cies underlying the national economy and
the price support program, did not act in an

arbitrary and capricious manner by failing '

to consider additional factors contained in
other provisions of the Agriculture Act; (2)
Secretary of Agriculture did not fail to
comply with notice and comment require-
ments of Administrative Procedure Act;
and (3) Secretary’s actions did not violate
the Constitution.

Vacated and remanded.

1. Agricuiture &=3.5(2)

Secretary of Agriculture, who not only
considered the specific factors Congress leg-
islatively required of him in imposing a
50—cent deduction on proveeds of all milk
sold commercially but also considered other
general policies underlying the national
economy and the price support program, did
not act in an arbitrary and capricious man-
ner by failing to consider additional factors
contained in other provisions of the Agricul-
ture Act.  Agricultural Act of 1949,
§ 201(d)(2), as amended, 7 U.5.C.A.
§ 1446(d)(2).

2. Agriculture e=3.5(2)

Secretary of Agriculture's actions in
imposing a 50-cent deduction on the pro-
ceeds of all milk sold commercially were not
arbitrary and capricious for failure to con-
sider general factors nowhere explicitly
mentioned in the controlling legislation in-
gluding the impact on dairy farmers, the
impact on the economy dependent on dairy
farmers, regional impact on dairy industry
and the impact on milk production. Agri-
cultural Act of 1949, § 201(d)(2), as amend-

ed, 7 U.S.CA § LU6(d)2): 5 USC.A.
§ T06(2).

3. Agriculture <=3.5(2)

Secretary of Agriculture, in imposing a
50—cent deduction on proceeds of all milk
sold commercially, did not fail to comply
with notice and comment requirements of
Administrative Procedure Act. 5 US.C.A.
§ 538.

4. Administrative Law and Procedure
=395

Notice is sulficient under Administra-
tive Procedure Act if it affords interested
parties a reasonable opportunity to partici-
pate in the rulemaking process. 5 U.S.C.A.
§ 553(b)(3).

5. Administrative Law and Procedure
=405
There is no requirement under Admin-
istrative Procedure Act for administrator to
discuss every fact or opinion contained in
the public comment; purpose of allowing
comments is to permit an exchange of

views, information, and criticism between

interested parties and the agency. 5 U.S.
C.A. § 333.

6. Administrative Law and Procedure
=405 _

Administrative Procedure Act does not
require an exhaustive explanation of an
administrator's reasoning for adopting a
rule and there is no obligation to make
references in agency explanation to all the
specific issues raised in the comments; re-
quired is a concise general statement of the
regulation's basis and purpose and the ex-
planation must simply enable a reviewing
court to see what major issues of policy
were ventilated by the informal proceedings
and why the agency reacted to them in the
way it did. 5 US.C.A. § 533(c).

7. Agriculture &==3.5(2)

Deduction on proceeds of all milk sold
commercially, which was imposed by Secre-
tary of Agriculture, was not a tax and
therefore the deduction did not violate con-
stitutional provisions governing the taxing
power.  Agricultural  Act of 1949,
§ 201(d)2), as amended, 7 U.S.C.A.
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§ 1446(d¥2); U.S.C.A. Const. Art. 1, §§ T,
el. 1, 8, ¢l 1,

8. Taxation <=1

Mere fact that a statute raises revenue
does not imprint upon it the characteristics
of a law by which the taxing power is
exercised; if regulation is the primary pur-
pose of a statute, revenue raised under the
statute will be considered a fee rather than
atax. U.S.C.A. Const. Art. 1, 8§ 7, ¢l 1, 3,
cl. 1.

9. Agriculture &=3.5(2)
Commerce <=62.5
Constitutional Law <=62(6)

Statute under which Secretary of Agri-
culture imposed a 30—cent deduction on pro-
ceeds of all milk sold commercially, did not
inconstitutionally delegate legislative pow-
er to Secretary and did not violate com-
merce clause. Agricultural Act of 1949,
§ 201(d)¥2), as amended, T CU.S.C.A.
§ 1446(d)(2); U.S.C.A. Const. Art. 1, § 8, cl.
3.

Douglas Letter, Washington, D.C. {Leon.
ard Schaitman, Nicholas Zeppos, Sarah
Greenberg, Appellate Staff, Civ. Div., Dept.
of Justice, J. Paul McGrath, Asst. Atty.
Gen., Washington, D.C., Henry Dargan
McMaster, U.S. Atty, Columbia, S.C., on
brief), for appellants.

Morton Hollander, Washington, D.C., (D.
Paul Alagia, Jr., Richard A. Gladstone, Syd-
ney J. Butler, Paul S. Davidson, Barnett &
Alagia, Washington, D.C., Donald M.
Barnes, Salvatore A, Romano, Joyce L. Bar-
too, Arent, Fox, Kintner, Plotkin & Kahn,
Washington, D.C., T. Travis Medlock, Atty.
Gen,, Clifford O. Koon, Jr., Asst. Atty. Gen,,

1. 48 Fed.Reg. 11,253 (March 17, 1983). The
deduction applies to the proceeds of mulk sold
during the period Apnl 16, 1983, through Sep-
tember 30, 1983. [d. Collection procedures
are set forth in the "final rule” published on
November 30, 1983. 7 C.F.R. § 1430.291 et
seq. (1983). The party responsible for collec-
ting the deduction may be the mulk producer or
purchaser, depending on the circumstances.
To the extent a producer markets his own rrulk
directly to consumers, he Is responsible to re-
mit to the Commodity Credit Corporation
(CCQ) 50 cents per hundredwerght of rulk sold.

Columbia, S.C.. Russell H. Putnam, Jr,
Charleston, S.C., Russell W. Templeton, Co-
lumbia, S.C., Hubert E. Long, Long, Bouk-
night, Nicholson & Davis, Lexington, 3.C,
Venable Vermont, Columbia, 3.C., on brief),
for appellees.

Hubert H. Humphrey, III, Atty. Gen,
Jon K. Mucphy, Catharine F. Haukedahl,
Sp. Asst. Attys. Gen., St. Paul, Minn., on
brief, for amijcus curiae.

Before PHILLIPS, SPROUSE and ER-
VIN. Circuit Judges.

SPROUSE, Circuit Judge:

John R. Block, the Secretary of the Unit-
ed States Department of Agriculture (the
Secretary), appeals from the judgment of
the district court enjoining him from imple-
menting his decision to impose a 30-cent
deduction on the proceeds of all milk sold
commercially. The Secretary officially an-
nounced his decision by issuing a “notice of
determination,” which incorporated, among
other things, regulations for implementing
the decision.! This action was taken pursu-
ant to a recent congressional amendment to
section 201 of the Agriculture Act of 19492
which generally established the present
structure of the milk price support pro-
gram. The purposes of the deduction, as
described by both Congress and the Secre-
tary, are to encourage dairy farmers to
reduce milk production and to offset a por-
tion of the cost of the milk price support
program. The Secretary is not required by
law to impose the deduction, but is autho-
rized by Congress to take that action in his
discretion if he believes it will encourage a
reduction in milk production. [t is conced-

To the extent 4 producer sells his mtlk to non-
consumers, the purchaser is responsible to de-
duct 50 cents per hundredweight of milk
bought from the producer proceeds and remut
the collections to the CCC. 7 US.C
§ 1446(d)(4); 7 C.F.R.§ 1430.295 (1983).

2, Pub.L. No. 97-253, § 101, 96 Stat. 763 (Sept.
8, 1982) (amending 7 U.S.C. § 1446).

3. See 7 U.S.C.§ 1446(d)¥(2); 48 Fed.Reg. 3754.
3766 (Jan. 27, 1983), see also note 9 inlra.
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ed that the deduction will reduce the gross
income of farmers by approximately 4 per-

cent.!

The State of South Carolina, several
dairy farmers and a number of intervening
agricultural groups (hereinafter collectively
referred to as “dairy parties”) filed this suit
in district court alleging administrative law
and constitutional violations, and seeking
injunctive relief preventing implementation
of the deduction program. Following an
evidentiary hearing, the court found that
the Secretary had violated the Administra-
tive Procedure Act (APA) in its rulemaking
proceedings® It then issued a preliminary
injunction on June 3, 1983, enjoining fur-
ther collections of the deduction and order-
ing the return of all monies collected pursu-
ant to the regulations We hold that the
Secretary complied with the APA and that
the legislation granting him discretion to
act does not violate any provision of the
Constitution, and vacate the district court's
order.

L

Congress, in section 201 of the Agricul-
ture Act, authorizes and directs the Secre-
tary to support the price of milk. 7 U.S.C.
§ 1446. The express purposes of the dairy
price support legislation are “to assure an

4. 7 US.C. § 1446(d)(2). Congress first provid-
ed in the amendment that the Secretary shall
support the price of milk at not less than
$13.10 per hundredweight, allowing the Secre-
tary to increase that level in his discretion. [d.
§ 1446(d)(1). The Secretary has set the price
support level for the fiscal vear October [,
1982, through September 30, 1983, at the statu-
tory minimum. 47 Fed.Reg. 42,128 (Sept. 24,
1982). The amendment further gave the Secre-
tary discretion to impose two 30-cent deduc-
tions if CCC purchases of surplus milk prod-
ucts were projected to exceed certain levels. 7
U.S.C. § 1446(d)(2), (3). The Secretarv esti-
ma;ed that a 50-cent per hundredweight deduc-
tion represented about + percent of a farmer's
gross income. +8 Fed.Reg. 3764, 3765 (Jan. 27,
1983). Bv imposing both deductions, the Sec-
retary would reduce a farmer's income by
about 8 percent. /d. The Secretary to date has
Imposed only one of the 30-cent deductions,
:‘;’hlch 1s the deduction challenged in this litiga-

on,

adequate supply of pure and wholesome
milk to meet curreént needs, reflect changes
in the cost of production, and assure a level
of farm income adequate to maintain pro-
ductive capacity sufficient to meet anticipa-
ted future needs." Id. § 1446(c). The Sec-
retary is not authorized to pay direct subsi-
dies to producers, but supports the price of
milk by standing ready to purchase unlimit-
ed quantities of milk products at announced
prices. [d.; 48 Fed.Reg. 11,253. The Com-
modity Credit Corporation (CCC), a federal
corporate entity within the United States
Department of Agriculture,” removes ex-
cess milk from the market through purchas-
es of surplus butter, cheese, and nonfat dry

milk. This program effectively creates a
floor for the prices of the products pur-
chased and, indirectly, a floor for the price
of all milk and milk products.

In recent vears, milk production has
greatly exceeded consumer demand. In
each of the past two dairy marketing years,
the CCC purchased the ejuivalent of 10
percent of all milk produced in the United
States. See 48 Fed.Reg. ut'3766. This has
created massive inventories of hundreds of
millions of pounds each of butter, cheese,
and dry milk, with current annual storage
costs of around $50 million. In 1982, the
federal government spent approximately

5. South Carolina v. Block, C/A No. 82-3172-0
(D.S.C. June 3, 1983) (Block [I). The court,
having found admnistrative law violations, did
not address the constitutional claims.

District courts n several other circuits
recently considered some of the same issues
hefore the distnct court, and all refused to
issue injunctions. Pennsvivamia Farmers Un-
on, Inc. v. Block, C/A No. 83-0476 (M.D.Pa.
April 28, 1983); National Farmers' Organiza-
tion, Inc. v. Block, 561 F.Supp. 1201 (E.D.Wis.
1983); Muiroy v. Block, 569 F.Supp. 256 (N.D.
N.Y.1983); Larsen v. Block., C/A No. NC-32~
0222W (D.Utah March 28, 1983); Haworth v.
Block. C/A No. 32187 (D.Idaho March 35,
1983).

6. The order was staved by this court on June
13, 1983, pending appeal, and Chief Justice
Burger, on June 27, 1983, denied a moton to
dissolve the stay.

7. This corporation 1s created in 15 U.S.C
§ T4
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$2.3 billion on the milk price support pro-

gram3 [d. at 3785
Congress, responding to the problems of

milk overproduction wnd the increasing cost

of the dairy support program?® enacted the
amendment in issue as part of the Omnibus

Budget Reconciliation Act of 19821 (the

1982 am~adment). The amendment modi-

fies the price support statute in three re-

spects,  First, it established the price at
which nilk shall be supported at not less
than $13.10 per hundredweight during the

period October 1, 1982, until September 30,

1984, and mandated that this price level be

maintained at a comparable percentage of

parity ' for the fiscal yeur 1984,* Second,

Congress authorized the 30-cent deduction

challenged in this suit. That portion of the

amendment provides:

Effective for the period beginning Oc-
tober 1, 1982, and ending September 30,
1985, the Secretary may provide for a
deduction of 30 cents per hundredweight
from the proceeds of sule of all milk
marketed commerciatly by producers to
be remitted to the Commodity Credit
Corporation to offset a portion of the cost
of the milk price support program. Au-
thority for requiring such deductions
shall not apply for any fiscal year for
which the Secretary estimates that net
price support purchases of milk or the
products of milk would be less than 5
bitlion pounds milk equivalent,

8, In 1982, the CCC purchased approximately 68
percent of all nonfat dry milk. 30 percent ot ail
butter and 22 percent of all American cheese
produced in this country. As of November |2,
1982, the CCC had inventories of over 400
miullion pounds of butter. 790 muilion pounds ot
cheese, and 1.2 billion pounds of nonfat dry

milk. See National Farmers' Orgamzation lnc.
v. Block, 561 F.Supp. at 1203,

9, See 7 US.C. § 1448(cd)(2) (“the Secretarv
may provide a deduction of 30 cents Lo
offset a portion of the cost of the pnce support
program."); H.R.Rep. No. 97-687, 97th Cong.,
7d Sess. at 8 (1982) (the House Comrruttee on
Agriculture reported tavorably on a program
designed “to achieve supply adjustments by
alleviating surpluses which, in the case ot the
dairy program, have resulted in excessive
government costs”), S.Rep. No. 97-304. 97th
Cong.. 2d Sess. at 33-834, U.S.Code Cong. &
Adrmun.News 1982, p. 1641,

T US.Coy 1446(d)i2), Third, Congress uu-
thorized the Secretary to impose an addi-
tional 30-cent deduction effective April 1,
1983, that would be refundable to producers
who reduce their commerciai marketings,\

The Secretary, on September 22, 1982,
projected that for the fiscal year beginning
October 1, 1982, the net price support pur-
chases of milk products would be 12,6 bil-
lion pounds, The Secretary then published
a “notice of determination” in the 1:deral
register establishing the price support level
at $13.10 for fiscal year October 1, 1982, and
imposing the first 50-cent deduction begin-
ning on December 1, 1982, He also publish-
ed a proposed procedure for implementing
the deduction program, and invited public
comments on “whether the dairy collection
plan should be implemented in the manner
set forth in this proposed rule...." 47
Fed.Reg. 42,112 (Sept. 24, 1982). The final
rule detailing the collection plan was pub-
lished on November 30, 1982, and was es-
sentially the same as the proposed rule.

The plaintiffs in the district court chal-
lenged the Secretary’s imposition of the de-
duction on two wrounds: that the legisla-
tion was unconstitutional and that the Sec-
retary did not comply with the Administra-
tive Procedure Act in issuing the determi-
nation. The district court entered its first
preliminary injunction against the deduc-
tion on January 11, 1983, The court, con-

10, Pub.L. No. 97-253. % 101, 96 Stat. 763, The
Omnibus Budget Reconciliation Act of 1982
sought “to achieve dramatic reductions n
Federal spending to wage an etfective bat-
te agamnst Federal deficits,”  S.Rep. No. 97-
304, 97th Cony., 2d Sess. at 4, U.S.Code Cong.
& Admin.News 1982, p. 1643,

11, See 7 L.S.C. 33 602, 808c(18), 1301(a).
12, T USC oy t6(d(h.

13, Id % 1446(d)(3). This second deduction can
be imposed only if esumated CCC purchases of
milk products exceeds 7.3 billion pounds.
While the Secretarv has projected that CCC
purchases will exceed that amount for tiscal
vear 1983, he has not vet imposed that deduc:
tion. This appeal concerns only the exerciseé by
the Secretary ot his discretion to Impose the
tirst deduction.
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sidering only the administrative law chal-
lenges, found that the Secretary failed to
comply with the Administrative Procedure
Act, and that his action imposing the deduc-
tion was therefore illegal. State of South
(arolina v, Block, 558 F.Supp. 1004 (D.5.C,
1983) (Block I). The court specifically
found, among other things, that: (1) the
appellants’ determination of September 24,
1082, constituted substantive rulemaking
under the Administrative Procedure Act, 5
U.S.C. § 351(4); (2) the 1982 amendment
vested in the appellants the discretion to
impose the 30-cent deduction, but did not
require the imposition of the ussessment:
(3) the Secretary had acted to impose the
assessment without complying with the no-
tice and comment provisions of the Admin-
istrative Procedure Act: (4) duiry farmers
would be irreparably harmed by the Secre-
tary's action, while the government would
not suffer undue harm due to issuance ol
an injunction; and (3) that issuance of &
preliminary injunction was in the public
interest. [d.

The Secretary did not appeal the January
11 district court order. [nstead, he publish-
ed another notice designed to remedy the
notice and comment defects found by the
district court." 48 Fed.Reg. 3764 (Jan. 27,
1983). The notice included a “Summary of
Preliminary Regulatory [mpact Analysis”
and an “Initial Regulatory Flexibility [m-
pact Analysis." [d. at 3765-66. The notice
further invited the submission of cogiments,
and stated that the comments submitted in
response to the September 24 “notice of
determination” ¥ would be considered in Je-
termining whether to impose the new de-
duction requirement. [d. at 3764, The Sec-
retary allowed a 30-day period to receive
comments,'s and then published a final rule
imposing the first 30-cents per hundred-
14, The Secretarv at this tuime esumated CCC

purchases for fiscal vear 1983 at 4.2 billion
pounds.

15, Some 25,000 comments were submitted, and
a number of petitions were recelved containing
23,000 signatures. Virtually all comments
were against the d- juction,

16, Approximate’ 5000 comments and petitions
containing In e ccess ot 300 signatures we, e

weight deduction, beginning on April 16,
1983, and extending through September,
1983, 48 Fed Reg. 112538 (March 17,
1983).17 1In its final determination, the Sec-
retary responded to the public comments
and provided a “Summary of Final Regula-
tory Impact Analysis.”" [d. at 1254-55.

The plaintiffs again challenged the pro-
gram contending that the statutory amend-
ment was unconstitutional, and contending
that the Secretary's second attempt to im-
plement the deduction also violated the Ad-
ministrative Procedure Act. The district
court again did not address the constitu-
tional claims, stating that “the problems
coneerning administrative law are so grave
that these alone resolve the case against
defendants.”  Block I, slip op. at 13, The
court essentially found that the Secretary's
second action in promulgating the rule for
the deduction was arbitrary and capricious
in three critical respects: (1) the Secretary
did not comply with his statutory responsi-
bility under the Agricultural Act by failing
to consider such factors as: the cost of
production, returns to producers and the
support prices of other commodities: (2) the
Secretary had failed to consider important
and relevant factors prerequisite to a rea-
soned decision such as: the impact on dairy
farmers, the impact on the economy de-
pendent on dairy farmers, and the regional
impact of the program on dairy production;
and (3) the Secretary viMdited the notice
and comment requirements of the Adminis-
trative Procedure Act, 5 U.S.C. § 533, by
failing to fairly apprise interested parties of
the issues involved in the proposed pro-
gram, by failing meaningfully to consider
important and substantive comments on the
proposed action, and by failing to explain
his decision adequately. The district court

received with regard to the second proposed

determination.

17. The final rule states that the deduction "is to
be collected 1n accordance with the regulations
published on November 30, 1982 (47 Fed.Reg.
53,830 (7 C.FR. v 1430.291 et seq. (1983 "
48 Fed.Reg, at 11,234,
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issued the preliminary injunction ' ugainst
the Secretary involved in this appeal, but
declined to grant permanent {njunctive re-
lief stating that “the matter is not yvel ripe
for final resolution.” Block (I, slip op. at
13,

The Secretary on appeal insists thut he
complied with the APA, The dairy porties,
however, relving on the same three objec-
tions successtully raised below, argue that:
he failed to consider factors required by the
Agricultural Act,'® that he failed to con-
sider other factors which, although not
specified by the Agricultural Act, were crits
ically relevant to his decision, and third,
that he violated the notice und comment
requirements of the Administrative Proce.
dure Act.

The dairy parties’ contentions, however,
are misplaced. Congress, in passing the
controlling legislation, narrowly defined the
factors which the Secrotary must consider
in exercising his discretion, and the record
shows that the Secretary considered those
factors, The record also reveals that he
complied with the notice and comment re-
quirements. His published notice clearly
delineates the proposed rule and we [eel he
sufficiently considered the comments sub-
mitted in response to the notice.

Normally, we would not consider the con-
stitutional arguments raised but not con-
sidered in the district court. The govern-
ment contends, however, and we agree, thut
the record is fully developed und the consti-
tutional questions are vipe for review,
Since we feel that the answers to the con.
stitutional questions are obvious, &4 remand
for initial determination by the district

18. [n support of its prelirminary injunction, the
distnct court further found that:

(1) the plaintffs have established a strony
showing tnat, unless they are allowed injunc-
tive reliet by this court, they will sutfer myu-
res of a sort which cannot be adequately
compensated by a later return ot the monies
in question;
(2) the detendants have failed to show that
an injunction will cause them hardship ot a
level comparable to the harm that the plain-
uffs will sutfer 1f no injunction s 1ssued;
(3) the public interest strongly favors an in-
junction to prohibit the collection of this de-
duction.

court woult be o needless bupden on judicial
resourees. [t would also impose needless
detays in the tinal resolution ol this mutter,
which is of cerucial and immedinte impor-
tance to daiey farmers and othery in the
industry, us well a3 the government.®  We
therelore hold that the legislution in issue 2!
and the Secretary's action pursuant to it
are not violative of any provision ot the
constitution. We thus remand with instrug-
tions thut the complaint be dismissed,

08

The critical provision of the Agriculture
Act in this litigation is section 1446, which
detines the price support level for several
commodities, including milk.  The basic
price support scheme contained in that sec-
tion huas been in place since 1948, Prior to
the 1932 amendments, section 1446, with
regard to dairy products, merely authorized
the Secretary to support the price of milk
theough purchases of milk and milk prod-
ucts ut anpounced prices.  The price sup-
port level, which has been periodically ad-
justed by Congress, generally has been ex-
prossed das o price above a specified mini-
mum level or as falling within a certain
range based on the parity price. The Secre-
tary determines the precise support level
for a particular year. One of the dairy
parties' attacks is that the Secretary, in
determining to impose the deduction vel
non, must act upon the same vconomic con
siderations that he is required to consider in
fixing the milk price support level.  The
factors which the Secretury must consider
in fixing the support level are specifically

Block 11, ship op. at V13, See Blackwelder Fur-

ateure Co, v Seilig Manutactunng Co, 530 F 2d

159 (4th Cir 1977,

19, See T U SC 88 421y 1446e), 1446b.

20, See Allste Ins. Co v MeNedl 382 F2d 34
t4th Cir 1987y Hurwitz v Directors Guild, S+
F2d 87 (2d Cir, cert, denied. 385 LS 971, 87
S.C308, 1T LEd.2d 435 (1466

21, T USC oy T80

220 48 Fed Rew 11,233,

il ansiims e o
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contained in section L6 and other provis
sions of the Agricultural Act, See, eg., 7
U.S.C§8 L2y, 16b,

Section 1446, us amended by the Omnibus
Budget Reconciliation Act of 1982, provides
{n pertinent part:

The Secretary is authorized and directed

to make available price support to

producers for milk as follows:
(¢) The price of milk shall be supported
at such level not in excess of 90 per
centum nor less thun 75 per centum of
the parity price therefor as the Secretary
determines necessary in order to assure
an adequate supply of pure and whole-
some milk to meet current needs, reflect
changes in the cost of production, and
assure a level of farm income adequate to
maintain productive capacity sufficient to
meet anticipated future needs. Such
price support shall be provided through
the purchase of milk and products of
milk.
(d) Notwithstanding uny other provision
of law—

(I1XA) Effective for the period begin-
ning October 1, 1982, and ending Septem-
ber 30, 1984, the price of milk shall be
supported at not less than $13.10 per hun-
dredweight of milk containing 3.67 per
centum milkfat,

(C) The price of milk shall he sup-
ported through the purchase of milk und
the products of milk.

(2) Effective for the period beginning
October 1, 1982, and ending September
30, 1985, the Secretary may provide for a
deduction of 30 cents per hundredweight
from the proceeds of sale of all milk
marketed commercially by producers to
be remitted to the Commodity Credit
Corporation to offset a portion of the cost
of the milk price support program, Au-
thority for requiring such deductions
shall not apply for any fiscal year for
which the Secretary estimuates that net
price support purchuses of milk or the
products of milk would be less than 3
hillion pounds milk erquivalent, I ol any

time during u fiscal year the Secretary
should estimate that such net price sup-
port purchases during that fiscal vear
would be less than 3 hillion pounds, the
authority for requiring such deduction
shall not apply for the balance of the
year,

(310A) Etffective for the period begin-
ning April 1, 1983, and ending September
30, 1983, the Secretary may provide for a
deduction ot 30 cents per hundredweight,
in addition to the deduction referred to in
paragraph (2), from the proceeds of sale
of all milk marketed commercially by pro-
ducers to be remitted to the Corporation.
The deduction authorized by this subpara-
graph shall be implemented only if the
Secretary establishes a program whereby
the tunds resulting from such deductions
would be refunded in the manner provid-
ed in this paragraph to producers who
reduce their commercial marketings from
such marketings during the base period.

To reiterate, Congress again, in this 1982
Omnibus amendment, adjusted the price
support level, providing for a minimum lev-
el of 313,10 through September 30, 1984,
Significantly, Congress departed from the
historical approach it had pursued in this
area of agricultural legislation. In the
past, congressional action simply concerned
fixing the price level at which milk prod-
aets would be supported,  In the 1932
amendment, the Secretary was given au-
thority to requirve dairy farmers to deduct
and remit to the Secretary fifty cents from
the price they received for each hundred-
weight ol milk. [t is this discretion given
the Seeretary which is central to the issues
in this appeal, That discretion to impose
the 30-cent deduction is contingent on the
Secretary's projection of milk purchases by
the CCC exceeding a specified amount, 7
U.S.C. § LH6(d)2),  Such authority was
given to the Secretary for the period Octo-
ber 1, 1982, through September 30, 1983.
[d. Congress never before under the dairy
support program had authorized the Secre-
tary to reduce the income of dairy farmers
or to alfect the price of milk except by
lising the price support level,
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{11 The dairy parties concede that Con-
gress, by granting the Secretary authority
to impose the 30-cent deduction, departed
from the historical structure of the Agricul-
ture Act. They nevertheless insist that all
of the historical provisions of the Act apply
to and control the Secretary's discretion in
imposing the deduction. Specifically, they
contend, and the district court held, that
sections 1421(a), 1446(c), and 1446b deseribe
“factors” which the Secretary must con-
sider in exercising his discretion to impose
the deduction vel non® Section 1446(c) is
quoted above. Section 1421(h) describes
factors which the Secretary must consider
in determining price support. It provides in
part!

(b) Except as otherwise provided in
this Act, the amounts, terms, and condi-
tions of price support operations and the
extent to which such operations are
carried, shall be determined or approved
by the Secretary. The following fuctors
shall be taken into consideration in deter-
mining, ... in the case of any commodity
for which price support is mandatory
[such as milk], the level of support in
excess of the minimum level prescribed
for such commodity: (1) the supply of the
commodity in relation to the demuand
therefor, (2) the price levels at which
other commodities are being supported,

. (3) the availability of funds, () the
perishability of the commodity, (3) the
importance of the commodity to agricul-
ture and the national economy, (6) the
ability to dispose of stocks acquired
through a price-support operation, (7) the
need for offsetting temporary losses ol
export markets, (8) the ability and will-
ingness ol producers to keep supplies in
line with demand. . ..

Section 1d6b provides:

The production and use of abundant sup-

plies of high quality milk and dairy prod-

ucts are essential to the health and gener-
al welfare of the Nation; a dependable

23, The district court also held that 7 U.S.C.
§ I4d4la applied to the Secretarv's determuna-
tion to impose the deduction.  [hat secuon,

Weoaw
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domestic source of supply ol these foods

in the form of high grade dairy herds and

modern, sanitary dairy equipment is im-.

portant to the national defense; and an

economically sound dairy industry affects
beneficially the economy of the country
as a whole. It is the policy of Congress
to assume a stabilized annual production
of adequate supplies of milk and dairy
products; to promote the increased use of
these essential foods; to improve the do-
mestic source of supply of milk and but.
terfat by encouraging dairy farmers to
develop efficient production units consist-
ing of high-grade, disease-tfree cattle and
modern sanitary equipment; and to sta.

bilize the economy of dairv farmers at a

leve| which will provide a fair return for

their labor and investment when com-
pared with the cost of things that farm-
ers buy.

Contrary to the dairy parties’ contentions,
however, it seems clear that what Congress
intendeld in enacting section 1446(d)(2) was
a self-contained, temporary change in the
dairy support program in response to the
immediate problems of increasing overpro-
duction and the burgeoning cost of the price
support program. Congress prefaced sec-
tion 1446(d) with the phrase “[n]otwith-
standing any other provision of law.” It
then articulated in section 1446(d)(2) specif-
ie factors the Secretary must consider in
deciding to impose the first 50-cent deduc-
tion: the overproduction of milk; the cost
of the milk price support program: the
expected amount of CCC purchases; and
the relevant time periods. The legislative
history shows that Congress considered the
effects on the economy of imposing the
50-cent deduction, the government budget-
ary problems and the individualized hard-
ships it would impose on dairy farmers
After considering these factors in hearings
and debates, it provided the Secretary with
a narrowly-defined discretionary authority
to implement the deduction. The statutory
parameters of his discretion were set forth
in section 1446(d)(2), which provides that

however. merely gives the Secretary the gener-

al duty to conduct ongoing studies on the cost
ot production ol certain commodities. Id.

ol )
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the Secretary has such authority for only
three fiscal years, October 1, 1982 through
September 30, 1983, that such authority ap-
plies only if the Secretary estimates that
the CCC will purchase in excess of 5 billion
pounds of milk products, and the proceeds
must be “remitted to the CCC to offset a
portion of the cost of the milk price support
program.” There is no indication that Con-
gress intended for the Secretary to consider
factors contained in other provisions of the
Agricufture Act,

The substance of all the statutory provi-
sions which the dairy parties would have
the Secretary apply in exercising his discre-
tion to impose the deduction was in place
long before the 1982 amendment became
law. Section 1421(b) specifically states that
it applies to the Secretary's actions under
the milk program only for purposes of “de-
termining ... the level of support in excess
of the minimum level prescribed for [milk)."
Section 1446(c), in listing the factors to be
considered by the Secretary, specifically
states that they are to be considered in
setting the price support level for milk.
Section 1446b is entitled “Promotion of in-
creased use of dairy products,” a concern of
little relevance to the purposes of section
1446(d)2).%  Indeed, most, if not all, of the
factors listed in the above provisions were
considered by Congress in enacting the de-
duction portion of the 1982 amendment.
See Schweiker v. Gray Panthers. 453 U.S.
34, 530 n, 22, 101 S.Ct. 2633, 2643 n. 22, 69
L.Ed.2d 460 (1931).

We conclude that the statutory fuctors
reflecting congressional policy contained in
T U.S.C §§ 21b), 1446(c) and L 46b ap-
ply only to the Secretary's responsibility in
fixing the price support level, not to his
responsibility in determining whether to im-
pose the deduction, On the contrary, Con-
gress narrowly defined the factors he
should consider in exercising this latter dis-
cretion: whether surplus milk production
would exceed five billion pounds and
whether this deduction program would low-
er the government milk support costs, The

24, In deciding to exercise his discretion, how-
ever, the Secretary did consider many of the

record reflects that the Secretary con-
sidered the statutory requirements imposed
apon him by Congress.  [f stalutory re-
quirements are satisfied, a court cannot set
aside an administrative decision simply be-
cause it “is  unhappy  with the result
reached."  Vermont Yankee Nuclear Power
Corp. v. NRDC, 435 U3, 519, 558, 98 3.Ct.
1197, 1219, 53 L.Ed.2d 460 (1978),

The Secretary projected milk production
and CCC purchases with and without impo-
sition of the 50-cent deduction for fiscal
vear 1933 as shown in his "Summary of
Final Regulutory Impact Analysis” as fol-
lows:

With price support at 313.10 per hun-
dredweight, production is projected to be
138.6 billion pounds for fiscal yvear 1983 if
there is no deduction program, up 3.6
billion pounds from fiscal vear 1982, Rel-
atively low feed prices, resulting from
record crop production, will keep milk-
feed price relationships favorable for in-
creased  production.  Commercial con-
sumption is projected to increase 1.9 bil-
lion pounds to 124.0 billion pounds, milk
equivalent, because of relatively stable
retail prices and increased population, [t
is estimuted that CCC removals in fiscul
yeur 1983 will be 147 billion pounds, up
ahout 0.9 billion pounds or about 3.5 per-
cent more than a year earlier, Despite
the upward trend in consumption, pur-
chuses would continue to exceed disposi-
tions und CCC stocks would continue to
build—a condition that has existed since
October 1979.

Fven with implementation of w 30
cents per hundredweight deduction on
April 16, 1983, milk production in fiscal
vear 1983 is likely to increase from the
fiscal year 1932 level by 3.2 billion
pounds. Implementation of a $1.00 per
hundredweight deduction would result in
production increasing by 28 billion
pounds. Neither of the two deduction
programs would have a great downward
effect upon milk production this (iscal
veuar because they would not become ef-

factors listed in section |446b,  See 48 Fed.Reg.
at 11,253
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48 Fed.Reg. at 11,254-33.
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fective until the season of highest milk
production has begun,

Net price support purchases during [fis-
cal year 1983 are projected to he 4.3
billion pounds, at u cost of $2.375 million
if a 50-cent per hundredweight deduction
is imposed on April 16, 1983 and 139
billion pounds, at a cost of $2,314 million
if the deduction is $1.00 per hundred-
weight,  Net outlays before deductions,
are projected to be #2483 million with o
50-cent per hundredweight deduction and
$2.372 million with a $1.00 per hundred-
weight deduction. During the period
April 16, 1983, through September 30,
1983, a 50-cent per hundredweight deduc-
tion will likely totul $324 million and
$1.00 per hundredweight deduction will
total $646 million. Thevefore, net CCC
outlays for the fiscal year, ufter deduc-
tions, are projected to be $2,100 million
assuming a 30-cent deduction and $1,726
million assuming a  $1.00 deduction.
These figures compare with an estimuted
purchase cost of $2,282 million und a net
outlay of $2,438 mitlion for fiscul yeur
1982, and an estimated purchase cost of
$2,438 and a net outlay of $2,496 million
for fiscal year 1983 if there is no deduc-
tion.

The Secretary
also determined that the 30-cent deduction
would help to reduce the overproduction ol
milk, as shown in his “Initial Regulutory
Flexibility Impact Analysis” as [ollows:
Failure to implement any deduction
would fail to accomplish CCC's stated ob-
jectives and would result in a continuu-
tion of the present situation where milk
production exceeds commercial consump-
tion and Commodity Credit Corporation
purchases large amounts of dairy prod.
ucts under the milk price support pro-
gram at great expense,
Neither of the two deduction programs

717 FEDERAL REPORTER

will have a great downward effect upon |

milk production during this fiscal year
because they would not become effective
until the season of highest milk produc-
tions (the flush) has begun. The elfect
upon milk production will begin to be felt
after the flush in the summer months us
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pustures begin Lo deteriorate, aad later in
the fall when cows uee tuken ol pastury
and moved into burns,

48 Fed,Reg. ut 3768,

Moreover, ulthough the Seerctary was re-

quired to consider only the three statutory
factors, he in lact ranged over
speetrum of considerations in deciding to
exercise his diseretion to impose the 30-cent
deduction, The Secretars's impaet analysis
is tllustrative where he states: .

a broader

The proposal will assure un adequate sup-
ply of milk and dairy products and will
encourage elficient production units con-
sisting of high-grade, disease-tfree cattle
and modern sanitary equipment, [t also
will assure dairy furmers us a4 whole of a
tair return for their lubor und investment
while assuring un wadequate supply of
pure and wholesome milk to meet current
needs. The proposal will assure 4 level of
furm income adequute to maintain pro-
ductive capacity sufficient to meet antici-
puted future needs, The proposal also
reflects the recent reduction in the cost of
feed and increased sfficiency in produc-
tion, Some marginal operators may not
be able to profit under the proposal but
the statute does not guuruntee each and
every dairy farmer a profit while requir-
ing the accumulation of huge CCC stocks
of surplus dairy products,

US.C
v 1445?)‘

We conclude, therefore, that the Secre-
tary did not et in an arbitrury and capri-
cious munner by tailing to consider addi-
tional factors contained in other provisions
of the Agriculture Act in implementing the
50-cent deduction.  He not only considered
the specilic fuctors Congress legislatively
required of him, but also considered other
general policies underlying Lhe national
cconomy und the price support program.

B.

(2] The district court held that the Sec-
retary was required by the Administrative
Procedure Act not only to consider the leg-
islative fuctors previously listed, but other

biﬁfﬁm ‘r:.ﬁqﬂ" e T
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general fuctors nowhere esplicitly  men-
toned in the controlling legislution, 3
U.S.Co § 706020, [t specitienlly  found,
among other things, that the Secratury im-
properly railed to consider in determining
to impose the deduction: (1) the impuact on
dairy farmers; (2) the impact on the econo-
my dependent on dairy larmers; (3) the
regional impact on the dairy industrys and
(4) the impact on milk production.

The district court fell into the same ervor
in making these findings as it did in con-
cluding that additional sections of the Agri-
culture Act must be considerad.  Aguin,
Congress specifically, und we think emphut.
ically, granted the Secretary discretion to
decide whether to impose the deduction, [t
directed him to project whether CCC pure
chases would exceed 3 billion pounds and
whether the deduction program would Jows
er the cost to the government ol the sup-
port program.®  As already noted, the Sec-
retary properly considered these (uctors,
Courts are not free to add substantive or
procedural hurdles tor agencies to overcome
if Congress has not established such re-
quirements. See Baltimore Gas & Elec, Co,
¢. NRDC, — U8, =———, 103 8.C"t, 2248, 76
L.Ed.2d 437 (1983), Huaving met those re-
quirements, it cannot be said that the Sec
retary's actions were arbitrary and capri-
cious for failure to consider the factors
which a court might feel are appropriate
but which were either considerad and re-
jected by Congress, or simply not included
by Congress as factors which the adminis-
trative agency must consider,

C,

(3] The finding that the Secretary
failed to comply with the notice and com-
ment requirements of the APA, 3 U.S.C
§ 533, was also in ervor. The district court
held first that the information made availas
ble to the public was eritically deticient in
that it did not reveal the information auni-
mating the defendant’s proposal to a surfi-
cient degree to allow elfective publie com-
ment; second, that the Secretary did not
adequatery  respond to  comments;  and

25, 7 U.S.Co 14460dU

U Eip AR YR TSR o T AR A v,
EEl Yo 'y el i B - o

thied, that he failed adequately to explain
his decision.  We consider these distriet
court (fndings in that sequential oeder,

(4] Firs, section 333(b)3) provides that
u "notice” shall include “either the terms or
substance ot the proposed rule or a deserip-
ton of the subjects and issues [nvolved.”
The notlee requirement is to falely appraise
interested purties of the issues involved in
the rulemuaking proceedings, Spartan Ruadi-
ocasting Co. v, FCC, 6819 F.2d 314, 32122
(4th Cir.1980%  Consolidation Coal Co. v,
Costle, BO4 F.2d 239, 248 (4th Cir.1979).
Notice is sufficient it it affords interested
parties u reasonable opportunity to purtici-
pate in the culemaking process, Forester v.
Consumer  Product  Safety Comm'n, 559
FL.2d 774, 78788 (D.C.CIm 1977

We believe the dairy parties and the in-
teresteld] public were faivly upprised of the
“subjects and issues involved" regarding
the Seeretary's proposul to implement the
30-cent deduction, 5 U.S.Co § 353(b)3),
The proposal eyplained the buckground ol
the proposed ruie, described the milk price
support program, and provided a summary
of the proposel pule. [t further discussed
the expected wileet of the regulation, the
rensons for the uction, the objectives und
legal basis tfor the proposed ruln, and u
number ol other considerations, The de-
duction program was designed by Congress
itselt following hearings and debate.  Lead-
ers in the dairy industey followed those
congressional  procecdings closely,  As o
them, the notice did not newly introduce
the problem. ‘

(3] Second, the Secretary adequately re
sponded to comments he had received alter
publishing the notice.  The purpose ol al-
lowing comments is to permit an eschange
of views, inlormation, und eriticism  be-
tween interested persons and the agency.
See Home Box Office, [ne, v, FCC, 367 F.2d
9, 35 (D.C.Cir), cert, denied, 434 U8, 329,
93 S.Cto 11, 34 LoED.2d 89 (1977)., There is
no requirement for the Sveretary to discusy
every tact or opinion contained in the public
comments,  General Telephone Co. v Unit-

soa ety NTLo b L0 W gy e T
’."."1 KA S PIE AR T,
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ed States, 49120 244, \42 (Sth Cie 10T
Hiatt Geain & Foed, Ineo v Bergland, 48
f.Supp. 457, 484 (D.Kun. lm alt'd, Bo2
2d 929 (10th Cle 979, cert, denivd, 44
U8, 1073, 100 8.Ct 1019, 62 LEd.2d 755
(1980),  [nstead, thu Seeretury is obliguted
to identify and comment on only the rele-
vant and signifieant issues raised during
the proceeding,  Home Box Office, 5687 .21

tab 35 n, 38 Community Nutrition [nstitute

v. Bergland, 192-93 (D

1980,

. The Seeretary enumerated all of the com-
mentg he had received with regard o the
proposed deduetion rules, and stuted that
“all comments beuring on the determination
huve been considered.” 18 Fed.Reg. ut 11,
254, He responded specitically to a number
of comments, such us ones statfng that T
ifeduetion would not reduce milk produc-
tlon, that it would not balance supply and
demand, that large numbers of small tarm-
erg would be put out ol business, and other
comments suggesting increased donutions
of daley products, a reduction in the suppor
price, termination of the milk price support
program, and an esemption lrom the deduc-
tion for producer-handlers.  [do - Most of
the comments concerned alternutives to the
deduction program outside the scope of the
Secretary's authority, or concerned factors
and issues {rrelevant to implementation of
the deduction or which had ulready been
considered by Congress in enucting the dg-
duction amendment,  See  Schwerlker v
(Gray Panthers, 453 US, 34, 30 n, 22, 104
S.Ct, 2683, 2643 n, 22, 89 L. Ed 20 460 (1031),
Having responded to the communts con-
cerning the major factors relevant to u deci-
sion to implement the deduction and a num-
ber of others, the Seeretary did not violate
the comment requirement contained in 3
§ 533(e),

103 F.Supp, 488,

Third, the district court ruled that the
Secretary's explanation of the final rule did
not enable the court to discurn the ageney's
t'eusoning. uml thus leusteated judicial re-
view., 3 U.8.C. 8 333(c) We feel that the

Secrutdry udmlunwly explainod his decision
to impose the (irst 30-cent deduction,

2d SERIES

(B] The APA does not require an exe
haustive esplanation of an administeator's
reasoning lor ndopting o rule.  Required iy
“a conelse general statement (of the regulu-
tion's] basls and purpose”  Appalachian
Power Co. v, EPA, 579 Ol S48, 354 (4th
Clr 19T8), quoting United States v. Alleghe-
nyLudlum Steel Corp,, 408 11,5, 742, 758, 92
St 1941, 1981, 82 LEd.2d 453 (1972,
There i no obligation to muke refurences in
the apeney explanation “to all the specifle
issues radsed in comments,”  Appdlachian
Power (o, 379 F.2d al 354, quutimz‘ Kenne-
cott Copper Corpo v EPA, 462 F.2d 348, 850
(D.C.CIr 19T Consumers (mon of U8,
[ne, v Consumer Product Satety Comm'n,
191 F.2d 810, 312 (2d Cir 1970, The agen-
ev's explanation must simply enable o ve-
viewing court "to see what major issuos of
polfey were ventilated by the informal pro-
coedings and why the agency reacted to
them the way it did" General Telephone
Co. v, U'nited States, 449 1.2 348, 362 (5th
Cir 1971, quoting Automotive Parts & Ac-
cossories Ass'n v, Boyd, 407 F.2d 330, 338
(D.C.Cir1968),  See also Amoco Oil Co. v,
EPA, 301 F2d 722, 789 (D.C.CI19Th,

The facts and policy concerns relied on by
the Seeretury are clearly set forth in the
statement of basis and purpose in the finul
rule. [ bis “Summurey of Final Regulatory
Impact  Analysis” the Seeretury demon-
strates that milk production is expected to
inerease; that CCC purchuses will continue
to increase despite a deduction program;
and that without o deduction program, the
COCowill have o spend  secelerating
amounts to support the price ol dairy prod-
uets,  The Secretary also projected that
JCC purchases would greatly exceed 3 bil-
Hon pounds in fiscal year 1983, and that
imposing the 30-cent deduction would re-
duce the amount the government would
have to spend in that liseal year.  The
Seeretary thuy articuluted an adequate fue-
tal basis for his decision o impose a 50-
cent deduction and elearly explained that
decision,

I1

The constitutional contentions merit little
discussion.  As we previously indicated, we
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normally would not entertain these issues
since they were not considered by the dis
trict court and the resolution of the consti-
tutional yuestions are not necessary Lo sup-
port our decision to reverse the action of
the district court issuing the prellminary
injunction, [f we ruled solely on the dis-
triet court's holding relating to violation of
the APA, howevar, the constitutional {gsues
surely would be raised again on remunid
with atiendant delays of hearing and ap-
peal, Since we have decided the adminis-
trative law {ssues adversely to the dairy
parties, only their constitutional claimy ve-
main. No factual issues inhibit our tull
understanding of those claimg, and the us-
serted constitutional principles are wet set-
tled, The development ol those issues in
distrlet court would provide us with little
assistance in disposing of the constitutionul
arguments, Therefore, with some hesitan-
ey in departing from our well-establishel
and trusted rule that we not meet constitu-
tional problems unless necessary to the res-
olution of the appeal, we bhriefly consider
the fully developed facts under well estab-
lished principles of constitutional fuw.

[7] The dairy purties first wrgue that
the deduction, which is to be imposed by the
Secretary, violates the constitutionul provis
sions governing the taxing power. They
specifically argue that it violates Art. [
§ T, cl 1, In that it is a tax not originating
in the House of Representatives, They fur-
ther argue that the deduction violates Art,
I, § 8 cl. 1, because Congresy cunnot ele-
gate the "power to lay and colleet tayes”
and because the funds genecrated by the
deduction do not go to the United States
Treasury for the "general welfare"

[8] The deduction, however, i not a tax,
The mere fact a statute raises revenue does
not {mprint upon it the characteristics of u
law by which the taxing power s exercised,
Head Money Cuses, 112 U.S. 5380, 5 S.Ct,
247, 28 L.Ed, 798 (1884). The imposition of
assessments have long been held to be a
legitimate means of regulating commerce.
See, e.g., Wickard v, Filburn, 317 U.S. 111,
63 S.Ct. 82, 87 L.Ed. 122 (1942), If regula-
tion is the primary purpose of a statute,

revenye ruised under the statute will be
consitered u lee rather thun o tax.,  United
States v, Stangland, 242 F20 343, $48 (Tth
Cir 1937 Rodgers v United Stutes, 1338
F.2d 992, 994 (6th Cir. 1943),

The clear lunguage und strueture of the
1982 umendment indicates that its primury
purpose is regulution. The statute's regulu-
tory purpose is Lo reduce overproduction of
milk and shitt some ot the financial burden
of the price support program. Accordingly,
the duivy umendment bears the indelible
imprimatur of the commerce power und is
not un unconstitutional exercise of the tas-
ing powet,

[9] There likewise i3 no merit o the
contention that the involved statute uncon-
stitutionully delegates legislative power to
the Secretary. The legislative history of
section  [446(d)}(2) reveals that Congress
clearly delineuted the policy objectives of
reducing milk production and reducing the
increasing cost of the milk price support
program. The statute clearly describes the
elfective dutes during which the deduction
may be implemented, the specitic umount of
the deduction, and requires a minimum lev-
el of expectul government purchases before
the deduction can be imposed.  Congress
thus clearly delineated “the general policy,
the public ugency which will apply it, and
the bounduries of the delegated authority."”
Electric Power & Light Corp. v. SEC, 329
U.S. 90, 105, 57 S.Ct. 133, 142, 91 L.Ed. 103
(1946).

The dairy pureties finally contend that
section LHB(AN2)Y 13 not o valid exercise
under the commerce clause, Art, 1, § 3, cl,
3. The test ol this iysue is simply stated by
the Supreme Court ruling in Hodel v. [ndi-
ana, 452 U8, 314, 101 3.Ct, 2376, 89 L.Ed.2d
40 (19811 A court may invalidate legisla-
tion under the commerce clause only it it is
clear that there is no rational basis
between the regulatory means selected and
the asserted ends." [d. at 323-24, 101 S.Ct.
at 2383, The dairy parties themselves are
reaching for the irrational, contending that
there exists no rational basis between the
means—lowering the financial rate on
milk—and the ends sought by Congress—a

O s gt
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decrease in milk production and u contribu-
tion by millk suppliers to the cost of the
support program. [ndeed, the milk support
program, which has been in effect for muny
years without challenge, is premised on the
link between profitability and production,*

[v,

We may well consider the tool given the
Sacretary to be blunt, und its use by the
Secretary to effectively drive some produc-
ers "out-of-business” to be harsh as it ap-
plies to small dairy operations. It is clear,
however, that Congress wuy aware of the
possibility of hursh results to some small
farmers, The Secretary, on appeal, admits
that reduction to gross income by 4 percent
will force some dairy familles to cease their
farming operations. The current unprece-
dented high expense of furming, the inher-
ent cost inefficiency of operating a fumily
farm, and the resulting small percentage of
gross income ultimately realized us u profit,
makes this sometimes cruel prospect a stuck
reality. Were we the Secretary, we rmight
well have searched long for a more humune
alternative, but our judicial task is not to
substitute our judgment for that of the
administrative agency, We are limitul in
our review to determining whether the Sec-
retary acted constitutionally under a consti-
tutional statute, followed the mandate of
Congress, and in accordance with the APA.

The Secretary's actions implementing the
50-cent deduction authorized in section
1446(d)(2) were not, under our standard of
review, arbitrary or capricious, nor in ex-
cess of statutory authority or limitations, 3
U.8.C. § T06(2), We further hold that sec-
tion 1446(d)(2) and its application withstand
constitutional scrutiny. The order of the
district court, therefore, is vacated and re-
manded for dismissal of the complaint,

VACATED AND REMANDED.

26, The dairy industry also alleged that section
1446(d)(2) as imposed violates the equal pro-
tection and due process requirements of the
fifth amendment. These claims are clearly
without ment., See Reed v. Reed, 404 (.S, 71,

Rudolph LEE, Jr., Appellee,
v,

Andrew J. WINSTON, Sheriff; Aubrey
M. Davls, Jr., Appellants,

and

Gerald Baliles: Clreult Court, City of
Richmond, Division I, Defendants,

No., 32-6762, '

United States Court of Appeals,
Fourth Cireuit,

Argued March 9, 1938,
Decided Sept. 14, 1988

State court defendunt brought civil
vights and hubeds corpus action to preclude
state from forcing him to undergo surgery
to remove a bullet from his chest. The
United States District Court for the East-
ern District of Virginia, Robert R, Merhige,
Jr., J., 351 F.Supp. 247, granted relief and
state appealed.  The Court of Appeals,
James Dickson Phillips, Cireuit Judge, held
that: (1) defendant had been denied due
process in state court proceedings when he
was not given adequate time to prepare his
case; (2) case would properly be treated as
one for injunction under federal civil rights
statute and not as one for habeas corpus;
(3) state court proceedings were not enti-
tled to full fuith and credit in federal court
because of the denial of due process; and
(4) it would violate Fourth Amendment to
require defendant to undergo surgery while
under general anesthesia for removal of
bullet {rom his chest.

Affirmed fn part and vucated in part.

Widener, Circuit Judge, filed a dissent-
ing opinion.

75-76, 92 S.Ct. 251, 253-254, 30 L.Ed.2d 225
LI971); Williamson v. Lee Oprcal Co., 348 U.S.
483, 75 S.Ct. 461, 99 L.Ed. 363 (1953); Larsen
v. Block, C A No. NC-82-0222W (D.Utah
March 28, 1083).
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for his or her daily activities. This type
of property includes real property such
as land which is used to produce
vegetables or livestock only for personal
consumption in the individual's
household (for example, corn, tomatoes,
chicken, cattle). This type of property
also includes personal property
necessary to perform daily functions
exclusive of passenger cars, trucks,
boats, or other special vehicles, (See

§ 416.1218 for a discussion on how
automobiles are counted.) Property used
to produce goods or services or property
necessary to perform daily functions is
excluded if the individual's equity in the
property does not exceed $6,000, .
Personal property which is required by
the individual's employer for work is not
counted, regardless of value, while the
individual is employ.' Examples of this
type of personal property include tools,
safety equipment, uniforms and similar
items.

Example. Bill owns a small unimproved lot
several blocks from his home. He uses the lot,
which is valued at $4,800, to grow vegetables
and fruit only for his own consumption. Since
his equity in the property is less than $8,000,
the property is excluded as necessary to self-
support,

7. Section 416.1225 is added to read as
follows:

§416.1225 An approved plan for self-
support; generat.

If the individual is blind or disabled,
resources will not be counted that are
identified as necessary to fulfill a plan
for achieving self-support which is in
writing, has been approved by the
Social Security Administration and ig
being pursued by the individual,

8. Section 416.1226 is revised to read
as follows:

§416.1226 What a plan to achieve self-
support is.

A plan to achieve self-support must— -

(a) Be designed especially for the
individual; .

(b) Be in writing:

(c) Be approved by the Social Security
Administration (a change of plan must
also be approved):

(d) Be designed for an initial period of
not more than 18 months. The period
may be extended for up to another 18
months if the individual cannot
complete the plan in the first 18-month
period. A total of up to 48 months may
be allowed to fulfill a plan for a lengthy
education or training program designed
to make the individual self-supporting;

(e) Show the individual's specific
occupetional goal;

(f) Show what resources the

| individual has or will receive for
+pwrposes of the plan and how he or she

will use them to attain his or her
occupational goal: and

(8) Show how tha resources the
individual set aside under the plan will
be kept identifiable from his or her other
funds.

9. Section 416.1227 is added to read as
follows:

§416,1227 When the resources excluded
under a plan to achieve self-support begin
to count.

The resources that were excluded
under the individual's plan will begin to
be counted as of the first day of the
month following the month in which any
of these circumstances occur:

(a) Failing to follow the conditions of
the plan:

(b) Abandoning the plan;

(c) Completing the time schedule
outlined in the plan; or

(d) Reaching the goal as outlined in
the plan.

[FR Doc. 85-25156 Filed 10-21-85; 8:45 am]
BILLING CODE 4180-11-M
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DEPARTMENT OF THE TREASURY
internal Revenue Service

26 CFR Part 1
[T.D. 8059]

Statutory Merger Using Voting Stock
of the Corporation Controlling the
Merged Corporation

AGENCY: Internal Revenue Service,
Treasury,
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the statutory
merger of a controlled corporation into
an acquiring corporation using the
voting stock of the corporation
controlling the merged corporation
(reverse triangular merger). Changes to
the applicable tax law were made by
Public Law 91-693, These regulations
affect corporations involved in reverse
triangular mergers, and the shareholders
and security holders of those
corporations, and provide guidance
needed to comply with the law.

DATES: These regulations are effective
October 22, 1985. These regulations
apply to statutory mergers occurring
after December 31, 1970,

FOR FURTHER INFORMATION CONTACT:
Andrew B. Pullman of the Legislation
and Regulations Division, Office of
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224, Attention:
CC.LR:T, (202-566-3458, not a toll-free
call),

SUPPLEMENTARY INFORMATION: .

Background

On January 2, 1981, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 368 of the Internal Revenue
Code of 1954 (the “Code") (46 FR 114).
The amendments were proposed to
conform the regulations to Public Law
91-693, which added section 368(a)(2)(E)
to the Code. Because a public hearing
was not requested, no public hearing
was held. After consideration of all
comments regarding the proposed
amendments, those amendments are
adopted as revised by this Treasury
decision.

Summary of Public Comrents and
Changes To Proposcd Regulations

Control Requirement

Section 368(a){2)(E)(ii) of the Code
requires that, in the transaction, former
shareholders of the surviving
corporation (hereinafter “T"') exchange,
for voting stock of the controlling
corporation (hereinafter “P"'), an amount
of stock which constitutes control of T
(as defined in section 368(c) of the
Code). Section 1.368-2(j)(3)(i) of the
proposed regulations provides that the
amount of T stock surrendered in the
transaction by T shareholders in
exchange for P voting stock must itself
constitute control. Accordingly, if P
owns more than 20 percent of T, the
transaction does not qualify under
section 368(a)(2)(E). Example (3) of
proposed § 1.368-2(j)(7) illustrates that
result. Numerous commenters suggested »
that, instead, the regulations provide -
that the requirement of section -
388(a)(2)(E)(ii) is satisfied if, in the ™
transaction, T shareholders surrender in
exchange for P voting stock an amount *
of T stock which, when added to P's »
prior stock ownership in T, constitutes =
control.

After careful consideration, itis
concluded that the statute does not
permit the interpretation advanced by
the commenters. Section 1.368-2(j){3)(i)
and example (4) of § 1.366-2(j)(7) of the
final regulations retain the rule set forth
in the proposed regulations. Examples
(6) and (7) of § 1.368-2(j)(7) of the final
regulations clarify, however, that the
control requirement of section
368(a)(2)(E)(ii) may be satisfied despite
the fact that, in the transaction, P
contributes money or other property to T
in exchange for additional T stock. or P
receives T stock in exchange for its prior
interest in the merged corporation
(hereinafter "S"). However, as
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{llustrated in example (9) of § 1.368~-
2(})(7) of the final regulations, the receipt
of such T stock will not contribute to
satisfaction of that control requirement,

Section 1.368-2(j)(3)(i) of the proposed
regulations also provides that, for
purposes of the control requirement, T's
outstanding stock is measured
immediately before the transaction.
Further, as illustrated in examples (2)
and {4) of proposed § 1.368-2(j)(7),
payments to T's shareholders other than
P voting stock (such as cash payments
to dissenters or payments in redemption
of T stock), as part of the transaction,
could prevent satisfaction of that
requirement, Several commenters=-
suggested that, similar to *
reorganizations under section -
3668(a)(1)(B), payments to T's -
shareholders could be disregarded for
purposes of the control requirement,
provided the consideration was
furnished by T and not by P, In
response, § 1.368-2(j)(3)(i) of the final
regulations, reflecting an interpretation
of the statute which looks to the
consideration furnished by P rather than
that received by the T shareholders,
provides that such payments by T and
not by P may be disregarded for
purposes of section 368(a)(2)(E)(ii). As
with reorganizations under section
368(a)(1)(B), the facts and circumstances
of each case will determine whether the
payments came from T or P. Examples
(2) and (3) of § 1,368-2(j)(7) of the final
regulations illustrate that result.
However, § 1.368-2(j)(3)(i) and (iii) also
clarify that those payments are treated
as a reduction of T's properties for
purposes of section 368(a)(2)(E)(i), which
requires that, after the transaction, T
hold substantially all of its properties. In
addition, receipt of consideration other
than P stock by T shareholders in the
transaction could prevent satisfaction of
the continuity of interest requirement,

Section 1.368-2(j)(3)(i) of the proposed
regulations defines control under section
368(c). Since current law is sufficiently
clear as to the definition of control
under section 368(c), the final
regulations do not contain such a
definition.

Section 1.368-2(j)(3)(ii) of the
proposed regulations provides that P
must acquire control of T in the
transaction. Section 1.368-2(j)(3)(ii} of
the final regulations clarifies this rule to
provide that P must be in control of T
immediately after the transaction. Thus,
any disposition by P of the T stock
acquired (other than a transfer
described in section 368(a)(2)(C)), or any
new issuance of stock by T to persons
other than P, as part of the transaction,
which causes P not to be in control of T

will prevent the transaction from’
qualifying under section 368(a)(2)(E).
Example (8) of § 1.368-2(j)(7) of the final
regulations illustrates this rule.

“Substantially All" Requirement

Section 368(a)(2)(E)(1} of the Code
requires generally that, after the
transaction, T hold substantiaily all of
its properties and substantially all of the
properties of S, Section 1.388-2(j)(4) of
the proposed regulations indicates that
this requirement will not be satisfied
where, as part of the transaction, T
transfers assets to a corporation
controlled by T. notwithstanding section
368(a)(2)(C) of the Code. Several
commenters suggested that section
368(a)(2)(C) permits assets to T to be
trangferred to a controlled corporation
without violating the “substantially all"
requirement. In response, § 1.368-2(j)(4)
of the final regulations provides that
such transfers do not violate the
“substantially all" requirement,

Section 1.368-2(j}(3)(iii)(E) of the final
regulations clarifies that money
transferred from P to S to satisfy
minimum state capitalization
requirements, which eventually is
returned to P as part of the transaction,
{s not taken into account in applying the
“substantially all" test to the assets of S.

Assumption of Liabilities; Exchange of
Securities

Section 1.368-2(j)(5) of the proposed
regulations provides that P may assume
liabilities of T without disqualifying the
transaction under section 368(a}(2)(E).
Commenters requested that the
regulations clarify the treatment of such
liability assumption by P, Accordingly,
§ 1.368-2(j)(5) of the final regulations
clarifies that liability assumption is a
continuation to the capital of T by its
shareholder P. In addition, § 1.368-2(j)(5)
of the final regulations clarifies that
where, pursuant to the plan of
reorganization, securities of T are
exchanged for securities of P, or for
other securities of T which, for example,
are convertible into P stock, that
exchange is subject to the otherwise
applicable provisions of section 354 and
356.

Relation to Section 368(a)(1)(B)

A few commenters suggested that the
regulations confirm that a transaction
which fails to qualify under section
368(a)(2)(E) may, under appropriate
circumstances, qualify as a
reorganization described in section
368(a)(1)(B), as in Rev. Rul. 67448, 1967~
2 C.B. 144, Examples (4) and (5) of
§ 1.368-2(j)(7) of the final regulations
confirm this result,

Merged Corporation

. Finally, in response to comments,
§ 1.368-2(j)(6) of the final regulations
clarifies that S can be an existing
corporation as well as a corporation
formed for purposes of the section
368(a)(2)(E) transaction.

Regulatory Flexibility Act and Executive
Order 12291

The Commissioner of Internal
Revenue has determined that this final
rule {s not a major rule as defined in
Executive Order 12291 and that a
Regulatory Impact Analysis is therefore
not required, Because the notice of
proposed rulemaking for these
regulations was filed with the Federal
Register on December 29, 1980, no
regulatory flexibility analysis is
required. -

Drafting Information

The principal author of these
regulations is Andrew B. Pullman of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Reveuue Service and Treasury
Department participated in developing
these regulations, both on matters of
substance and style.

List of Subjects in 26 CFR 1.301-1
through 1.383-3

Income taxes, Corporations,
Corporate distributions, Corporate
adjustments, Reorganizations.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
amended as follows:

Paragraph 1. The authority for Part 1
continues to read in part:

Authority: 26 U.S.C, 7805, * * ¢

Par. 2. Section 1.368-2 i3 amended by
adding paragraphs (b)(3), (i), and (j).
These added provisions read as follows:

§ 1.368-2 Definition of terms.

* L] L] “ *

(b) « 4w

(3) For regulations under section
368(a)(2)(E), see paragraph {j) of this
section,

] [ » L] “

(i) (Reserved)

(j)(1) This paragraph {j) prescribes
rules relating to the application of
section 368 (a) (2) (E). Section
368(a)(2)(E) applies to statutory mergers
occurring after December 31, 1970,

(2) Section 368(a)(2)(E) does not apply
to a consolidation.
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(3) A transaction otherwise qualifying
under section 368(a)(1)(A) is not
disqualified by reason of the fact that
stock of & corporation (the controlling
corporation) which before the merger
was in control of the merged corporation
is used in the transaction, if the
conditions of section 368(a)(2)(E) are
satisfied. Those conditions are as
follows:

(i) In the transaction, shareholders of
the surviving corporation must
surrender stock in exchange for voting
stock of the controlling corporation.
Further, the stock so surrendered must
constitute contro!l of the surviving
corporation. Control is defined in
section 368(c). The amount of stock
constituting control is measured
immediately before the transaction, For
purposes of this subdivision {i}, stock in
the surviving corporation which is
surrendered in the transaction (by any
shareholder except the controlling
corporation) in exchange for
consideration furnished by the surviving
corporation (and not by the controlling
corporation of the merged corporation)
is considered not to be outstanding
immediately before the transaction, For
effect on "substantially all" test of
consideration furnished by the surviving
corporation, see paragraph (j){(3)(iii) of
this section.

{ii) Except as provided in paragraph
(i)(4) of this section, the controlling
carporation must control the surviving
corporation immedately after the
transaction.

(iii) After the transaction, except as
provided in paragraph (j)(4) of this
section, the surviving corparation must
hold substantially all of its own
properties and substantially all of the
properties of the merged corporation
(other than stock of the controlling
corporation distributed in the
transaction). The term “'substantially
all" has the same meaning as in saction
388{a)(1)(C). The "substantially all" test
applies separately to the merged
corporation and to the surviving
corporation. In applying the
“substantially all” test to the surviving
corporation, consideration furnished in
the transaction by the surviving
corporation in exchange for its stock is
property of the surviving corporation
which it does not hold after the
transaction. In applying the
"substantially all" test to the merged
corporation, assets transferred from the
controlling corporation to the merged
corporation in pursuance of the plan of
reorganization are not taken into
account, Thus, for example, money
transferred from the controlling
corporation to the merged corporation to

be used for the following purposes is not
taken into account for purposes of the
“substantially all" test:

(A) To pay additional consideration to
shareholders of the surviving
corporation;

(B) To pay dissenting shareholders of
the surviving corporation;

(C) To pay creditors of the surviving
corporation;

(D) To pay reorganization expenses;
or

(E) To enable the merged corporation
to satisfy state minimum capitalization
requirements (where the money is
returned to the controlling corporation
as part of the transaction),

(4) A transaction qualifying under
section 388(a){1)(A) by reason of the
application of section 368(a)(2)(F) is not
disqualified merely because part or all
of the stock of the =+ -viving corporation
is transferred to ~ oration controlled
by the controlling  ooration, or
because part or all of the agsets of the
surviving corporation or the merged
corporation are transferred to a
corporation controlled by the controlling
corporation., See section 368(a)(2){C).

(5) The controlling corporation may
assume liabilities of the surviving
corporation without disqualifying the
transaction under section 368(a)(2)(E).
An assumption of liabilities of the
surviving corporation by the controlling
corporation is & contribution to capital
by the controlling corporation to the
surviving corporation, If, in pursuance of
the plan of reorganization, securities of
the surviving corporation are exchanged
for securities of the controlling
corporation, or for ather securities of the
surviving corporation, see sections 354
and 356.

(6) In applying section 368(a)(2)(E), it
makes no difference if the merged
corporation is an existing corporation,
or is formed immediately before the
merger, in anticipation of the merger, or
after preliminary steps have been taken
to otherwise acquire control of the
surviving corparation.

{(7) The following examples i!lustrate
the application of this paragraph (j). In
each of the examples, Corporation P
owns all of the stock of Carparation 8
and, except as otherwise stated,
Corporation T has outstanding 1,000
shares of commaon stock and no shares
of any other class. In each of the
examples, it is also assumed that the
transaction qualifies under section
368(a)(1)(A) if the conditions of section
368(a)(2)(E) are gatisfied.

Example (1). P owns no T stock. On
January 1, 1981, S merges into T. In the
merger, T's shareholders surrender 950 shares
of common stock in exchange for P voting
stock, The holders of the other 50 shares

. regquirements are satisfied.

(who dissent from the merger) are paid in
cash with funds supplied by P. After the
transaction, T holds all of its own assets ang
all of S's assets. Based on these facts, the
transaction qualifies under section
368(a)(1){A) by reason of the application of
section 368(a)(2)(E). In the transaction, forme; {3
ghareholders of T surrender. in exchange for
P voting stock. an amount of T stock {950/
1,000 shares or 95 percent) which constitules
control of T\

Example (2). The facts are the same as in
example (1) except that holders of 100 shares
in corporation T, who dissented from the
merser, are paid in cash with funds supplied
by T (and not by P or ) and in the merger,
T's remaining shareholders surrender 720
shares of common stock in exchange for P
voting stock and 180 shares of common stock
for cash supplied by P. The requirements of
seclion 368(a}{2)(E)(ii) are satisfied since. in
the transaction, former shareholders of T
surrender, in exchange for P voting stock, an
amount of T stock (720/900 shares or 80
percent) which constitutes control of T, The T
stock surrendered in exchange for
consideration furnished by T is not
considered outatanding for purposes of B
determining whether the amount of T stock .
surrendered by T shareholdera for P stock
constitutes control of T, ¥

Example (3). T has outstanding 1.000 shares
of common stock, 100 shares of nonvoting
preferred stock, and no shares of any other
class. On January 1, 1981, S merges into T.
Prior to the merger, as part of the transaction,

!
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T distributes its own cash in redemption of e
the 100 shares of preferred stock. In the <
transaction, T's remaining shareholders 3 ;:-:

surrender their 1.000 shares of common stock e
in exchange for P voting stock. The k-
requirements of section 368(&)(2)(E)(ii) are
satisfied eince, in the transaction, former - Y
sharenolders of T surrender, in exchange for .
P voting stock, an amount of T stock {1,000/ ®
1,000 shares or 100 percent) which constitutes :
control of T. The preferred stock surrendered
in exchange for consideration furnished by T
is not considered outstanding for purposes of
determining whether the amount of T stock
surrendered by T shareholders for P stock
constitutes control of T. However, the
congideration furnished by T for its stock is
property of T which T does not hold after the
transaction for purposes of the substantially
all test in paragraph (j)(3)(iii) of this section,
Example (4). On January 1, 1971, P
purchased 201 shares of T's stock. On
January 1, 1961, S merges into T, In the
merger, T's shareholders (other than P)
surrender 799 shares of T stock in exchange
for P voting stock. Based on these facts, in the
transaction, former shareholders of T do not
surrender, in exchange far P voting stock, an
amount of T stock which constitutes control
of T (799/1.000 shares being less than 80
percent). Therefore, the transaction daes not
qualify under section 368(a)(1)}(A). However,
il S is & transitory corporation, formed solely
for purposes of effectuating the transaction,
the transaction may qualify as a
rearganization described in section
368(2){1)(B) provided all of the applicable

' ;:—':;‘sn
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Example (5). On January 1, 1971, P
purchased 200 shares of T's stock, On
january 1, 1981, S merges into> T, Prior to the
merger. as part of the transaction, T
distnbutes its own cash in cedemption of 1
share of T stock from a T shareholder other
than P. [n the merger, T3 remaining
sharehoiders {other than P) surrender 799
shares of T stock in exchange for P voling
stock. Based on these facts, in the 4
transaction, former shareholders of T do not
surrender, in exchanze for P voting stock, an
amount of T stoek which constitutes control
of T {799/999 shares beang lesa than 80
percent ). Therefore, the transaction does not
gualify under sectiom 368(a)(1)(A). However,
f S is a tramsitory enxrporation, formed for
parposes of eifeciumating the transaction, the
transacrian may qualify as a reorganization
Sescruted ity section 368(a)(1)(B) provided all
of the applicabile requirements are satisfied,

Exaumpie 15 The stock of S has a value of
gr5000, The stock of T has a value of §75,000.
On [azaary 1, 1884, S merges into T. In the
merzer, T's shareholders surrender all of their
T stock ix axchange for P voting stock. After
the tragsacrion, T holds all of its own assets
and all of $'s assets, Based on these facts, the
tramsaction qualifies under section
368(aN(1}:%) by reason of the application of

“sectiom 368(a)(2)(E). In the transaction, former

shareholders of T surrender, in exchange for
P voting stock, an amount of T stock {1,000/
1,000 shares or 100 percent) which constitutea
control of T. The stock of T received by P in
exchange for P's prior interest in S [s not
taken into account for purposes of section
368(a){2)(E)(li) since the amount of T stock
constitnting control of T {s measured before
the transaction.

Example (7). The stock of T has a value of
$75.000. On January 1, 1984, S merges into T.
1o the merger, T"s shareholders surrender all
of thedr T stock i exchange for P voting
stock. As part of the transaction, P
comtritates 25000 to T in exchange for new
shares of T stock. None of the cash received
by T is distnbuted or otherwise paid out to
former T sharedoiders, After the transaction,
T hoilds al] of iis own assets and all of §'s
assets Based vm these facts, the transaction
aualifies urder section 368(a)(1)(A) by reason
of the apulicamon of section 368(a}(2)(E). In
the trapsacaem., former shareholders of T
swTenter, m exchampe for P vating stack, an
amoant of T stock (14000/1,000 shares or 100
petent| wihich constitutes control of T. The T
stock recewved by ® in exchange for its
wontnbution to T is mod taken into account for
parpases of saction 36&(a)(2)(E)(ii) since the
amount of T steck cometituting control of T ls
mezvured before the transaction.

Excrrpie (81 The facts are the same as in
enamgle (7] except that, as part of the
Transactuon, rorporanon R, instead of P,
ma{n‘bul&a $25.000 to T in exchange for T
lock. Based on these {acts, the transaction

$ not quaiifv under section 388(a}(1)(A) by
reason of section 368(a)(2)(E) since P does not
cantzol T immediately after the transaction.

Exemple (9). T stock has a value of $75,000.
5°|Wﬂ! 300 shares (%) of that stock with a
i:zge of $37,500. The stock of S has a value of
tn lh'mo' On January 1, 1984, S merges into T.
. & merger, T's shareholders (other than P)

Wrender their T stock in exchange for P

voting stock. Based on these facts, in the
transaction, former shareholders of T do not
surrender, in exchange for P voling stock, an
amount of T stock which constitutes control
of T (500/1,000 shares being less than 80
percent), Therefore, the transaction does not
qualify under section 388(a)(1)(A). The stock
of T received by P {n exchange for P's prior
interest in S does not contribute to
satisfaction of the requirement of section
388(a)(2)(E)(11).

Approved: September 24, 1985,
Roscoe L, Egger, [r.,
Commissioner of Internal Revenue,
Ronald A. Pearlman,
Assistant Secretary of the Treasury.
[FR Doc. 85-25174 Filed 10-21-85; 8:45 am]|
BILLING CODE 4830-01-M

26 CFR Part 1
[T.D. 8042]

Income Tax—Taxable Years Beginning
After December 31, 1953; Property
Transferred in Connection With the
Performance of Services; Correction

Correction

In FR Doc. 85-23287 appearing on
page 39664, in the issue of Monday,
September 30, 1985, in the second
column, eighteenth line, the word "“first"
is corrected to read, "third".

BILLING CODE 1505-01-M

Office of the Secretary
31 CFR Part 103

Amendments to Implementing
Regutiations, Currency and Foreign
Transactions Reporting Act

AGEMCY: Department of the Treasury,
Office of the Secratary.

ACTION: Final rule,

SUMMARY: These regulatory
amendments make a number of
clarifying or procedural, nonsubstantive
changes to the implementing regulations
for the Currency and Foreign
Transactions Reporting Act, Experience
with enforcing the regulations over the
years has shown that these changes will
be helpful to persons required to comply
with the regulations. These amendments
accomplish the following: update the
authority citation for Part 103; correct an
inconsistency in language used to
describe brokers or dealers in gecurities;
add paragraph markings to § 103.11;
clarify the definition of "bank"; clarify
the definition of “currency"; clarify the
scope of the currency transportation
reporting requirement: change the
procedures governing the filing of

reports; make explioit that reports filed
under this Part are available to other
Federsl, state, local and foreign law
enforcement agencies for criminal, tax
and regulatory proceedings, and to
certain other Federal agencies for
national security purposes; and clarify
the compliance assurance
responsibilities of bank supervisory
agencies,

EFFECTIVE DAT2: November 21, 1985,

FOR FURTHER INFORMATION CONTACT:
Robert ], Stankey, Jr., Financial Crimes
& Frauds Advisor, Office of the
Agsistant Secretary (Enforcement &
Operations), Department of the
Treasury, Room 1458, 1500 Pennsylvania
Avenue NW., Washington, D.C, 20220,

(202) 566-8022,

SUPPLEMENTARY INFORMATION:
Background

The Currency and Foreign
Transactions Reporting Act, Title II of
Public Law No, 91-508 (permanently
codified at 31 U.S.C. 5311 et seq.),
empowers the Secretary of the Treasury
to require financial institutions to keep
records and file reports that the
Secretary determines have a high degree
of usefulness in criminal, tax and
regulatory matters. In general, a variety
of financial institutions, including banks,
savings and loans, credit unions,
currency exchanges, and brokers or
dealers in securities are required by
Treasury regulations implementing the
Act to file reports of large currency
transactions, Financial institutions also
are required to mnintain records
necessary to trace transactions through
the nation's banking system. The
Department's experience in enforcing
the Act in recent years has indicated
that the following clarifying and
procedural, nonsubstantive regulatory
changes are desirable and appropriate.

Update the authority citation for Part
103: This amendment updates the Title
31 citation for the Bank Secrecy Act to
reflect the addition of a new reward
section enacted by the Comprehensive
Crime Control Act of 1984,

Correct an inconsistency in the
language used te describe brokers or
dealers in securities: The table of
contents and heading for § 103.35, as
well ag geveral places in the text of Part
103, refer to “brokers and dealers in
securities” (emphasis added). However,
§ 103.11 defines the term “brokers or
dealers in securities" (emphasis added).
This change eliminates any possible
confusion that might arise from this
inconsistency by changing the term
wherever it appears to read “brokers or
dealers in securities,"



42936  Federal Register / Vol. 50, No. 205 / Wednesday, October 23, 1985 / Rules and Regulations

National Center for Missing and
Exploited Children.

PART 664—MERCHANDISE SAMPLES
4. Revise 664.24 to read as follows:

§84.2 Address Cards.

-Z4a. The address card must be made
of paper or cardboard stock.

b. The address card must NOT:

11} be foided. perforated. or creased.

{Z) measure iess than 3Y2 by 5
inches.

13} measure more than 5 by 9 inches.

3} measure Jess than 0.007 of an inch
thick.

PART "5"—PREPARATION OF BOUND
FRINTED MATTER

3. In 7875, redesignale 767.7g as 767.7i
and revise and redesignate the
intreductary paragraph and 767.7a
through f to read as follows:

767.7 Optlemai Handling of Bulk Maiilngs.
At the oprion of the mailer, address
cards und unaddressed pieces m \iled at

bound printed matter rates, which are
addressed for delivery only in the
mailer's local parcel post zones, may) be
mailed separately for local delivery at
the office of mailing, subject to all of the
following conditions:

"a. The address card must be made of
paper or cardboard stock,

b. The address card must NOT:

(1} be folded. perforated, or creased,

{2) measure less than 3%2 by 5
inches. ’

{3) measure more than 5 by 9 inches,

(4) measure less ¢than 0.007 of an inch
thick.

¢ The address cards must show the
full name, address and either the ZIP
+4 or the 5-digit ZIP Code of the sender
and addresses and must be sorted by the
mailer to the fowrth and fifth digit of the
ZIP Code.

d. Postage must be paid by permit
imprints for each card tneluding cards
returned as undeliverable, The imprint
may be placed an the pieces or on the
cards (see 145)

& The mailer must submit 4
completed Form 3605, Statement of
Mauling-Bulk Zore Rores. with each
railing.

{. The 1wtal weighi uf pieces placed in
a sack. cartorn. crate, or any other type
of contairer must not exceed 70 pounds.

& The ma:iler must send the address
cards to the postmaster at Lhe delivery
office. it is recommended (hat the mailer
inclade with the carys separate
dacumentation specifving the number of
Pieces sent {or each 5-digit ZIP Code
delivery unit, ’

h. Address cardsg bearing incorrecl,
nonexistent, or otherwise undeliverable

.

. addresses are corrected or endorsed to

show why they are undeliverable and
returned to the mailer, Each envelope is
rated with postage due at the address
correction fee (see 712.2) for each
address label contuined in the envelope.
At the request of the mailer, the
postmaster will notify the mailer (at the
mailer's expense and by any reasonable
means specified by the mailer and
approved by the postmaster) of the
number of address labels being
returned. The request for notification
must accompany the labels, Correctly
addressed labels will be held awaiting
arrival of the pieces.

l, ‘. v

A transmittal letter making these
changes in the pages of the Domestic
Mail Manual will be published and will
be transmitted to subscribers
automatically. Notice of issuance of the
transmittal letter will be published in
the Federal Register as provided by 39
CFR 111.3,
W. Allen Sanders,
Associate General Counsel, Office of General
Law and Administration,
(FR Doc. 85-25217 Filed 10-22-85; 8:45 am|
BILLING COOE 7710-12-M

ENVIRONMENTAL PROTECTION
AGFENCY

40 CFR Parts 261 and 271
(SW-FRL-2912-8)

Hazardous Waste Management
System; ldentification and Listing of
Hazardous Waste

AGENCY: Environmental Protection
Agency,
ACTION: Final rule,

SUMMARY: The Environmental Protection
Agency (EPA) today is amending the
regulations on hazardous wasle
management under the Resource
Conservation and Recovery Act (RCRA)
by listing as hazardous six wastes
generaled during the production of
dinitrotoluene (DNT), toluerediamine
(TDA). and toluene diisocyanate (TDI)..
In addition, the Agency is amending 40
CFR 261.33(f) by adding two compounds
to the list of commercial chemical
products which are hazardous wastes
when discarded, and is adding several
toxicants to Appendix VIII of Part 261,
The effect of this regulation is that all of
these wasles will be subject to
reaulation as hazardous wastes under 40
CFR Parts 262-266, and Parts 270, o7 .
and 124,

DATES: Effective Date: This reaulation
becomes effective on April 23, 1086,

Compliance dates:

Notification—The Agency has
decided not to require persons who
generate, lransport, treat, store. or
dispose of these hazardous wastes (o
nolify the Agency within 90 days of
promulgation that they are managing
these wastes. The Agency views the
notilication requirement to be
unnecessary in this case since we
believe that most, if not all, persons who
manage these wastes have already
notifled EPA and received an EPA
Identification number. In the event (hat
any person who generates, transports,
treats, stores, or disposes of these
wastes has not previously notified and
received an identification number, he
must get an identification number
pursuant to 40 CFR 262,12 before he can
generate, transport, treat, store, or
dispose-of these wastes.

faterim Status—-All existing
hazardous waste management fucilitios
(as defined in 40 CFR 270.2) which treat,
store, or dispose of hazardous wastes
covered by today's rule, and which
qualily to manage these wastes under
interim status under section 3005(e) of
RCRA, must file with EPA an amended
Part A permit application by April 23,
1986 and meet the criteria in 40 CFR
270.72, Under the Hazardous and Solid
Wasle Amendments of 1984, a facility
also is eligible for interim status if it was
in existence on the effective date of any
statutory or regulatory change under
RCRA that requires it to oblain a section
J005 permit. See RCRA (amended)
section 3005(e)(1)(A)(ii). Facilities which
have qualified for interim status under
section 3005(e)(1)(A)(ii) will not be
allowed to manage the wastes covered
by today's rule after April 23, 1985,
unless they have an EPA identification
“number and they submit an amended
Part A permit application with EPA by
April 23, 1985.

[l the facility has received a permi
pursuant to section 3005, however. it
will not be allowed to treat, store, or
dispose of the wastes covered by
todav's rule until it submits an amended
permil application pursuant lo 40 CFR
124.5, and the permit has been modified
pursuant to 40 CFR 270.41 to allow it to
treat, store, or dispose of these wastes,

ADDRZSSES: The official public docket
for this rulemaking is located in Room
5~212, U.S. Environmental Protection
Agency. 401 M Street, SW,, Washington,
D.C. 20460, and is available for viewing
from 9:00 4.m. to 4:00 p.m., Monday
through Friday, excluding holidays,
FOR FURTHER INFORMATION CONTACT:
The RCRA Hotline at (800) 424-9346 ar
at (202) 382-3000. For technical




Federal Register / Vol

50, No. 205 / Wednesday, Qctober 23, 1905 / Rules and Regulutions

42037

{nformation contact Wanda LeBleu-
Biswas, Office of Solld Waste (WH-
5628), U.S, Environmerital Protection
Agency, 401 M Street, SW., Washington,
D.C. 20460 (202) 475-6728.
SUPPLEMENTARY INFORMATION:

1. Background

On May 8, 1984, EPA proposed to
amend the regulations for hazardous
waste marnagement under RCRA by
listing a5 hazardous six wastes
generated during the production of
dinitrotoluene {DNT) toluenediamine
TN, and toduene diisocyanate (TDI).
See 4@ FR 10608~12811.) The hazardous
wonsdturnts in ihase wastes include
cartinosemic, matagenic, teratogenic, or
stherwise chromicaily and acutely toxic
cmgounds. ' One or more of these
LLuleants are fypicsly pregent in rach
wasie at sigraficant levels (although
#ach wast2 does oot contain all of the
imdividual foxic zonstituenty of
concemn): in addition, the hazardous
comstiinents are mobile and persistent,
and can reach environmental receptors
in harmiul concemirations if these
wastes are mismanaged, Furthetmore,
wasie K111 {g corrcsive. (See the
preambie to the proposed rule at 49 FR
19803 for a more detailed explunation of
cur kasis for listing these wastes.) After
evalvatling these wastes against the
criteria for listing hazardous wastes (40
CFR 201.11(a)(2)), EPA had datermined
that these “vastes are hazardous
because they are capable of posing a
s:bstandul prosant or potential thieat to
hurnan health or the environment when
fmproperly treated, stored, transported,
disposed ©f, orotherwise mandged. In
addition. the Agency preposed to add
two comrounds o the list of commercial
chemnical prodvcts which are harardous
waites wiaen discarded, as well as
addimr 3 momter of toxic constituen:s lo
Appendic VII r#& list of contaminants
identiffied by the Agency as oxhibi.ing
LINI D, TATTILC S pTIC. nUlaganic or
sar s geme ol 215 on humans or other
U forme T 23 FRO19600-19611.)

Toe w0 oooocogaivad a onmier of

Wl BT p0sed wasta
Anucted thasa
I eats cara sty and nave moedilied
the reallationy oo well as the
surneripa aoTumentaticn. accordingly,
This mance Smalizes the ragulation
pronaser om May 301884, and ontiines
ECN' ¢ response 9 mar of the
CHImIMEnS TTURIVEU ON Nt nranosal,
T3 als0 recaived conumens on e

ki

).

The fCnaLants of Lenes
D muraniteeas, 200

processes and chemistry: (b)
management of the wastes; (c) damage
{ncidents: (d) fate and transport; and (e)
toxicity of the hazardous constltuents,
The Agerncy's response to these other
comments {8 set forth in the revised .
listing background dooument available
in the public docket {or this rulemaking
at EPA Headquarters—see >
“ADDRESSES' section—and in the EPA
vegional libraries.)

{l. Response to Comments e

This secllon presents some of the
major comments received on the
proposed rule, as well as the Agency's
responze. (As stated above, the ather
comments are addressed in the revised
listing background document.)

A« Clacification of the Scope of Wasts
K111—"Lrocuct Washwaters From 'as
Production ol Dinitrotoiuene Via
Nitration of Toluene .

One cemmaenter felt that, because of
the heavy smphasis onthe TDI
relationship, it was unclear if DNT
produced as on {ntermeadiate to TMT
(trinitrotoluene) production is included
in the proposed iisting, If it is, and {f this
proposal includad the munitions
industry, it should say sa.

The commaentar was correct that there
was heavy emphacis on the production
of toluens diisocyanate in the proposal;
however, this is because thase wastes
are genarated mostly in relation ta tha
production of TDL It also was stated in
ihe pramable, howevar, that tha disting
wag not limited to TDI production; we
clearly indicated that any wastea which
meet the llsting deccription and ara
generated Dy the processes dascribed in
the backyround document arn included
i this releinaking, regordiess cf the end-
preduct or industry in whlch it takes
place {see 19 FR 12608). Accordingly,
nroduct washwaters from the
production of DNT by nitration o
t2luene, as an intermediate to TNT
production, also are covered by this
Isting, T clarily this noint the
backzround document has Decn raviged
accoraingly.

8. Clarificaion o te Scens o tWasie
K113-Light Ends From he Furnlcotion
of Toluenediumine in the Productioa of
Telunneciamine Via Hyarozeaalion ar
Diniirotoluens

-

Several conimenters stated th they
coacur with the Azency’s imzlied
decision not toinclude aasecus
emisiiors ac partof taaste K113 i
reguost ais internretation bo avplitiny
atated i the derinition ol i

abends
fn addition, cae commen.et indioated
Jhatnev are tvare of EPA's concemn
thit sme operiors may he temptad o

heat lquid light ends in order to escape
regulation (see 49 FR 5314, February 10,
1984), The commenter stated, however,
that heating wastes so as to cause them
to change to gaseous state would be a
form of hazardous waste treatment and,
therefore. subject to regulation (see 40
CFR 260.10).

Ag the commonters have correctly
noted the Agancy has not made a
decision yet concerning the regulatory
staus of condensible procass emissions,
In a pravious proposal to list certain
wastes [rom chlorinatad aliphatics
production (see 49 FR 5213-53135,
February 10, 1984), the Agency claimad
authority and proposed to list iizh! ends
wiich may be emitted in the gaseous
phase, but condense to liguids at
ambient temperature and prassure, The
cemment peried for that rulemaking has
ended, and the Agency {s curranily
evaluating these comments, Until EPA
raachas a decision in that rulemaking,
the Agency hes decided not to includs
the uncondensed lignt ends as part of
the listing, Thus, as stated in the
propoal, the waste stream beirg
reguldated as EFA Hazardous \Waste No.
X113 is light endy after sondznsation to
lquid, (See 49 FR 19808.) To avoid any
confusion, the Agency has modified EPA

szardous Waste No, K113 to
“Condensed liguid light ends from the
purificatinn of teluenediamine in the
production of toluenedlamine via
hydrogenation of dinitrotoluene” to
clariiy this intent. This change has been
made throughout the listing backround
document aa well,

\With respact Lo the comiant
ragarding the heating of liquid lizht ends
in ordar to rscapy requlation, we aurge
with the commentar tnat this weuld
corsiilute treatment and would ba
stbject to tha appronriate ragulalions,
Wa are 2xplicitly stating this point ‘n
the haokarcund document to clanfy this
interaretation,

C. Tota! Dzanic Load aoed haste
Voluam

Two semmenters stated that tho
Ayunoy has uvarstated e expusirr
s« data by considering as hazardows
tha eniire volume of wastes yonaru'od
annuall v ingtasd of the actual amouns
of hazardeus vrianic constituents,

The commentars ar2 partiatly corract
when thay indjcate that by lookirg ot
the total volune of waste, sne may
averstate axpoaure (Le, o the wviute
conteitg sHYwaten one snouid oot
count this in considering one's exposure
o tha laxie compaundst Our andivss,
nowesar, did not ook simply at the vty
voluime of wakte (hal '3 aeneratad, o

spther how s value velaas 1o tha
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concenlration in the waste, and the
potential for these constituents lo
escape into the environment, In
patticular, the volume of waste (hat is
generated hag a direct relalionship lo
the lotal amount of the hazardous
constisutents thal may escape into the
environment (r.e., the larger the volume
of waste that is generoted. the greater
lhe poiential for more toxizants lo
escape into the environment and cause a
problem/. In reviewng tie data for those
wasies, we see thal the total mass
loading o7 the specific hazardous
constiiuemt are

Tola
annuas
Cematitgne e
tale
{(XRG)
2 ddnitrgiuue e . 342
2 dplentdizmme | 8613
afoleane .. 240
pAcuing 168
Anuine SR C.a4
Catoon letrazhemge .. A
Te'*acniaroethyieng o7
Chioratorm 1
Prosgenu LR

These quanlities, in genera. are quite
high when considering the (oxicis of the
constitutuents, and the levels at which
those conslituents mav cause «
substantial hazard to human heaith and
the environment. See the preambie o
the proposal for more detailed
diticussion (48 FR 19606, Mav 8. 14441 [n
considering these ouantities EI'A
believes that the nisk to those poraons
who iiav eome into comtact with tnese
wasies may e substantial W,
lhereforo, Lelieve that cul anaives s
sountd, and thatl these seactos Ly pose
@ subslontal hazard 2o hamon heaitn
und the emvirmmmean?.

Orne carmmentet stated that the tole
of 647,000 A+n of wastes procuced
annually s anmprobobioy whe
compartd with the tolal of 412000 we
precdecien capaciy for T

[he 1 A el it
e ne Ths
\obme TP e

TR SO ST

wooT Wt e

pre
ORI @ @TOE VLT

Y WARSELIE OF Pumi i
-

2
D Civr VRTINS PRI
Gt aeis

Orecomementen feiiha 1
desinmatne zero as e fov e end or e
CONCATITANICN Tanar 100 some hariardoas
CORELIENIS AT 100 Wit A s L ivast g
pathad boesas for et (e A ey
preciodes roteniat future deiis ting
basee on data which demonetrates thal
none of the speaified hacurdous
constituents (or any other Apoeadis VI
constitients) are present in the 1 asies.

They object to using a zero
concentration level as the jower end of
the range. and request the Agency to
reconsider and designate a more
appropriate lower concentration
threshold as a listing justification,

The range of concentrations of
hazardous constituents reported in the
preamble o the proposed rule is an
aggregation of analytical results and
data submitted by different facililies
under RCRA section 3007, both of which
are confidential business information
(CBI). The data were presenled in this
way to protect CBL In addition. due to
process-specific variations, not all
hazardous constituents may be present
al a given facliity. The zero. which was
used in the background document,
indicates ¢ither this, or that the
particular hazardous constituent was
nol detected in an analysis, or was not
reported in the RCRA section 3007
questionnaries. The designation "NR”
was used in the preamble to the
praposal for purposes of simplification.
In order (o clarify this point, the zerus In
the backaround document have been
changed to 1. with a footnote
explunation of the term.

It should be noted, however, that the
use of zero as a lower end of a range
would not have precluded delisting.
Facilities wishing la have their wastes
dehisted would have lo demonsirate,
amoeng otrer things, that none of the
hazardous consttuents cited as the

basis for listing the waste are present, or

Are present ot concenttations which
would not present a sebatantiuhazare
(e umarn health or the envizoniment, or
aithough present in the wesie i i
corcentrations, would not miera o lrom
the wasle into the environmant (see 40
CER Cho.220d50 Atse. based oot
Fazardous and Solid Weaste
Amendments ol 1964 netitiorees would
have lo provide sulficient infarmation
for the Acenay (o determine vhether
ctrer factors fncuding iU addiaona)
constituents aie reasonably present
the wastea cause the waste sull o be
hdzardous,
& Ty

One commenter provided o numoer of
citetions pertaning to tesicity of the
nacardons constituents, The Acenoy has
carefuiy review ed them. and hus
decided that although additional data
were avalitde, the Ageney's
conclugions on toncity should nol
chinge. None of these more 1ecent data,
unavaildbie at the e thie Health and
Envirenmenta! Effects frofiles (HEEDPs)
were developed, indicate thatinitial
cancerns on toxicity of the hazardous
constituents were unfounded. See the

listing background document for specific
responses (o these comments,

One commenter stated that the
Agency should test the toxigity of the
dilute wasle stream proposed lo be
listed, rather than the pure hazardous
constituents,

The commenter ralses a good point,
The Agency, however, has not vel
developed a lest to determine the
toxicity of waste streams (i.e., bioassay
testing). Although the Agency is
conducting research In this area. we
don't expect to have a validated
bioassay for several years, Until such a
test is developed and pul out for
comment, the Agency will continue to
use the criteria for listing wastes cited in
40 CFR 261.11. In particular, a waste will
be listed as hazardous If it contains any
of the substances listed in 40 CFR Part
261, Appendix VU1 unless, after
constdering & number of factors {see 40
CFR 261.11(a}(3)). the Adminigtralor
concludes that the wasle is nol capable
of posing a substantial present or
polential threat to human health or the
enviconment if impropetly managed.”
{Substances ure listed on Appendis VI
il they have been shown in scientific
studies Lo have tonic, carcinogeric,
mulugenic, or (eratogenic effects on
kumans or cther life forms,) The Avency
his evailuated the wastes using these
criteria and determined that they are
huzardous. (See the preambic Vo the
pransued regulatien for @ more detiied
disrussion of out busis for hsling.

Since the public comments on e
aroposul to hist wasies genersted cunng
e production of DNT, TDA, and TDI
have not chanoed tne Ageney's tmhal
Lasig foriisting tnese wasles, W ae
listing them in 42 CFR 26142 1n tnday ¢
allion.

{"here ure waditonal puiiic
LOMMUALS and A2eney TEEPORse 1 the
sectiops on CERCLA mipants. the
teaniitney status ol anunrdons weste -

Walers, and e regulgiory impac)

TTLees Hasraens

(i the proposal to lisUthese wasts as
hiosardous. we incluaed 2o-
sitrotoltene as o constiluent of
concerman EPA Hezardous Waste No
N1 and 2.0- and S.4-toluenedianune
as constiluents of concern in EPA
Flazardous Waste Nos, K112 K1io.
RO and K115 {see 40 FR1an0G-10011;

Wastes il alno e fnted v they oot any of
e ChatateNstcs of nueardous wasles .
wmtabihiy s corrosiv s reat vty and exiractinn
procedace [ER acty ol they are defied ae
acvlen hazardous
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As o result of commants recenvel an
rz-evatuotion of these con.ar.‘mn,".:c. we
now believe the! they ehould net be
id\:m'f:ed in Aapenais Vi as

constifvents of roncern. In narteulor
bnh 25dinntreisluene and 26
taivenodiaming, ¢ '+hou n‘y
DISER! 1R (e wesle at signl
f 4, i these contumingsis war
mizrate from e wasie ini
envirgnmmont. the concenmawan
espocied a1 a mearby receptor well s
evpected {o be below the Sealih-based
stamdandt See Tekle 3 of the rovised
Bstinn bacds :,"_‘:v_‘ dJLLD"EY‘., WWith
rognen 11 3 4-teluenediamine, not

b data iz aveilsbie (o calctiale ¢

it Daged standord as g resudl we
ame 2ot 286 to Gatermine whethoer the
COnNTYRATSEd on Jeuad i the W anie is
sicufinant Consegazoa, "ncsL
O IAT TS 87 Tl bl
inal7ule s .w,ﬁmdz\ VI hazardous
Comstitpenls.

i1 siopld be moted that by remon ing
nese compaunds as constituents of
coneern, we are pof deleling anv of the
Yistimms from the rule since sl the
Fetmns still contrin at ieast o*w
specified hazmrdous constiugn!, In
andition, #{ also should b2 slear thut e
Azency siill beligyeg that these
comaminants are loxic. (See secrion
V.Coon the health effec's inthe revisec
hackground decument.) Therefame 2.0-
dimiiratolucne will remam on Appendiy
V1 of Part 201, while 2.6- and 3.4-
tmﬂucredian*irw are being added (o
Appendix Vitlin igdoy's rule (e

seciion U below).

M1 Substances Added (o 40 CFR
261330

T Agency aisa proposcd o aci .
wind priotnding 1 § 282.33(01 There
WETE I CCMITNELLS Teseved on i
propesad acion. The Azency. thareiare
iy Sralicing their codition (o § 287300,
tha lust of commercia) chemical produi s
G TS AFATtT I Y chemical

neermasdiates w oh 2oe sdeniified -
hozard ms wasies when Zecarded

Y. Texicanis Added to 37 CTR Part 201,
Appendl, Vil

ineddition. thn Agency oeoosed 0
uid o ard p-tolaidine o Apnendiy VI
at -..u?f as dentidy the snrciiie 1S0mers
24 2.0 and 3 s-wluensdismine. wlich
are already fisted in Appandiv Vil as
mmmeu.un.me There waere no
comments received on Lhis part

0 the

LA N these ComiafmuLanty G- Sat sy
ieentfied us Appeadin Vi hazardous cors rente,
rentiarers who submit doltsting petnions wil nead
tu edarese thege caomDaumis dg part o tivker
petilion,

o nehide 1mhe

provosa., elthar, Thus, the Apvncy also
is finnlizing this aclion.

V. Tast Methods for New Appendlces
v 11 and VIl Compounds

A Is today addin2 nine compounds
{n AppenJ$\ VII {the basis for listing),
seme of which have not besn tdentifiad
before as constituants of concers, These
are o- and p-toluidine and phoswene.

In addition, three compounds, 2.4-
dinitrotoluene, 2,0-toluanedlamine and
34-toluenediamine, which we proposed
toadd to Appondix VL are not being
listed as hazardous conatimuients ‘sue
suction ILF., above), Howevear, as siated
abave, since they are loxia, 2,5~ and 3.4
toluenedianiine are being added to
Appendix VI 2.6-dinitrotaivene is
alteady on Appeadix Vill.

Parsons wishing te subnat delisuns
pettions ars 19 use the mzihoos ilsted in
Appendix 1T to domonstraie tite
concarntiation of these tonicama tn the
wasta* Sae, @2, 40 CI'R 250.20!¢{1)
Amung other things, pe' voners should
submit auality contral data
demonstrating that the mothods they
have used vield acceptable recovery
(/e »30% recovery at conceniretions
ahove 1 ug/g) on spiked dliquots of their
waste,

Accordingly. tha Agancy is
dagignating test methods in .“.;»')Lr.,h\ i
far all those compounds far which
apprepriale metnods oxist, Mathed
Numier 8250 is to be used {ur aniline. o-
and p-loividine, and 2.4, 2.6-, and 3 4-
toluenediaming, Mein~d Numbers 8080
and 8230 ara 1o Le used for 2.6-
(“'n*rolo uensg.,

Tho ubove me‘hods are i "Test
Methods fer Evaluating Solid Waste:
Physiral ’Chermdl wetnods. SW-643.,
2ndd ed. July 1982, as amended:
available fr Super“"t‘nc‘v.. of
Documents, Government Printing Qffice,
Wacghington, D.C. 20432 {02} 765~3229,
Document Numbars Q33-000-810K)7=2.

V'l CERCLA Tmpacts

All thardaus wastes aesirnated by
‘aday's rule \..1.. upon the el ~ctive date,
eutomatically become hazar ious
substances under the Comprehensive
Enviranmente! Raspensa,
Compensation, and Liahility Act of
(CERCLA). (See CERCLA section
101(14).) CERCLA reauires the! persons
v charge of vessels or facilities tsom
which hazardous substuncas nave been
released {n quantities that are egual to
o greater than the reporte bl guaniities

1987

CTest methods gre cumentiy G Statd o A CiR
Purt 20y Arnenco dl for ine foliuvane compaunds:
Method Numbers €312 and G40 are o be waed [
analyvang for caruor tetrarntonca, chlornforma, oo d
W rashigrarthiviene: Metnod N e 4030 and u...;(‘
are o he used ot anciyaea foi 2qadiaittatalunna,

(ROs] tmmudiately notify the Wetiond]
Reepnnse Canter (at (800! 424-5802 ar
(262} 426-2075) of the releusa, (S;oo
CERCLA soction 103 and 50 TR 19
13322, April 4, 1935.)

In the May 8, 19u4 proposal, the
Agency slated that RQs of one pound
would be iripogsed pursuant to CERTLS
saction 102(L} for thae listed wastes
{K111, K112, K113, K114, K115, and
K115). as well as for the commercial
chemical products, o- and p-toluldine,
which were proposed to be added to 40
CFR 261,33(f). Aithough this rule i3 not
charging Tabie 302.4 of 40 CFR 302.4.
the RQs a5 statad hera are effective
upon the eifective date of today's action,
pursuant to the statutory requiremante
of CERCLA section 102(b). These listed
wastes, 4s well as a- and p-toluiding,
and their RQs, will be added to Tabix
202.4 at its noxt update,

Several comments were received on
this provision, Two commentors stated
that RQs of one pound for the listed
wastes are unreasonable because thz
one-pound RO category wag intendac ta
represent the pure substance, and not &
dilute mixture. The commenters stateo
that the RQ for aqusous substances
should be calouloted by dividing the RQQ
for the pure constituent by that
conatituent's concentration in the waste

The Agency's poiley In this area is
that the EQ for a hazerdous wasle 1s the
lawest RQ of those established for azof
of the hazardous constituents in tne
vaste See 30 FR 13423, April 4, 1885 1
a pavson completely analyzes the
wastes, however, and determines tha«
the amount of eech constituent in the
wasle spilled (s below the RQ
established far that conatiteent, no
notification is required, The commer.th
are cotrect about calcuiating the RQ ¢
the listed wastas, as long as thay cm

demonstrata this point, Since the

cempositicn of tha wasies mav var . the
burden is placed on the repuisted
community to determine the quanii, of
each constituent thatis spilled Iy ¢hovie
be rnoted however, thal CERCLA dues
nol impase any testing roquirements.
Thaerefore. the releasar should use the
RQ of the hsted waste stream if the
concentrations of the hazardous
substances in the was'e are not knowern
One commenter folt that CERCLA
section 101 is umae-specific, that sectin-
102 does not mandate one pournd PQ;.
i ~d that section 102 should be usad 11
this instanca. At the time of CERCLA
passage, Congress defined CERCLA
hazardous substances pursuantto
sect:on 101{14), This dufinition has
nothing to do with being "lime-specific.”
as sugziestod by the commenter. Rather,
the statute states that when the Acency
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adds now listings, as 13 the case with
section 101(14)(C) of CERCLA for newly
Eromulgatad RCRA section 3001

azardous waste listings, they
automalically become CERCLA
hazardous substances, [n addition.
section 102{b) of CERCLA mandates &
one-pound RQ for any newly listed
CERCLA hazardous substance unul
such time as the Administeator adjusts
the RQ by regulation,

One commentar also staled that the
Agenay has not contemplated the cost of
the retroactive application of CERCLA
‘o the industry. The commenter ig
cotrect that our cost analvsis did not
conlemplate the retroactive cost of
appiication of CERCLA notification to
the Industry. However, thare Is no
retroactive application invelved,
Notification pursuant to CERCLA
section 103(a) need only occur when a
hazardous substance, as defined in
CERCLA section 101(14), has been
released in an amount that equals or
exceeds Its RQ. Since the hazardous
wastes described in this rulemaking
actlon do not become CERCLA
hazardous substances unlil the effective
date of this final rule, there is no
requirement to notify the Natonal
Response Center of past releases. and
no retroactive application of CERCLA
notification requirements to the
industry.

Although it was not explicitly stated,
the commenter may have been referring
to all CERCLA costs, including clean-up
sosts, However, CERCLA clean-up costs
are not a direct consequence of this
isting decision and, thus, should not be
ncluded in the regulatory impact cost
:gtimate.

V1L, State Authority

A Applicability of Rules in Authorized
states

Under section 3006 of RCRA, EPA
nay authorize qualified Slates to
-dminister and enforce the RCRA
rrogram within the Slate, (See 40 CFR
*art 271 for the standards and
equirements for authorization.)
‘ollowing authorization, EPA retains
nforcement authority under sections
008, 7003, and 3013 of RCRA, althaugh
uthorized States have primary
‘nforcement responsibility,

Prior to the Hazardous and Solid
Vasle Amendments of 1984 (H{SWA)
mending RCRA, a State with final
uthorization administered its
azardous waste program entirely in
eu of the Federal program. The Federal
‘quirements no longer applied in the
Jthorized State, and EPA could not

sue permits for any facilitles in the
tate which the State was authorized to

permit. When new, moro ¢tringant
Federal requirements were promulzated
or anacted, the State was obligaled to
enact equivalent authority within
specifled time framos. Now Federal
requirements did not take effect in an
authorized State until the State adopted
the requirements us State law,

In"contrast, undar nuwly enacted
saction 3008(g) of RCRA, 42 U.S.C.
0926(g), new requirements and
prohibitions imposed hy the HSWA take
effect in authorized States at the samo
time that they take effoct in '
nonauthorized Slates, EPA is directed to
carry oul those requirements and
prohibitions in authorized Stutes,
including the issuance of permuts, until
the State is granted authorization to do
so. While States must atill adopt
HSWA-related provisions as Stato law
to retaln final authorization, the HSWA
applles in authorized States in the
interim,

Today's rule is being added to Table 1
in § 271.1(j), which identifies \he Federal
program requirements that are
promulgated pursuant to HSWA, The
Agency believes that it is extremely
{mportant to clearly specify which EPA
regulations implement HSWA, since
these requirements are Immediately
effective In authorized States, States
may apply for either interim or final
authorization for the HSWA provisions
{dentified in Table 1 as discussed (n the
following section of this preamble.

B. Effect on State Authorizations

Today's announcement promuluates
regulations that are eifective in all
States. since the requirements are
imposed pursuant to section 222 of the

‘Hazardous and Sotid Waste

Amendments of 1984, 42 U.S.C,
6921(e)(2). Section 222 of those
amendmernts states, “the Administrator
shall make a determination of whether
ornot to list. . . the following wastes:
.+ TDI (toluene dilsocvanate) . . . "
This requirement is nat limited o
toluene dilsocyanate or the wastes
directly resulting from ite production.
The HSWA provision encompasses the
entire TDI production process, including
intermediates. [n a June 9, 1982, letler
following the RCRA Reauthorzation
hearings, Senator Chafee asked the
Agency a number of questions, including
which wastes EPA intended to ljst
within two to,five years. In his respanse,
Lee Thomas, then Acting Assistant
Administrator for Solid Waste and
Emergency Response, answered that,
among others, wastes from toluene
diisocyanate production would be
considered for listing, The Agency thus
was considering a particular project
which included DNT, TDA, and TDI

- ———

wastes, This position |s supportod by
the fact that DNT and TDA are olten
generated ag intermodialas in TDI
production and so the wastes generaleq 3\?‘,,,,
from their production cun bo ascribod (o 683
thal process. {n addition, the TDI

propusal had been published on May g, |
1904, before the HISWA, The Agency
often referred to thiy listing as “TD(" ;
and we boiieve Congress did likewise |n
the HSWA. Accordingly, all wastes
l{sted today are requirements under
HSWA. This includes preduct v
wastiwalers from the produstion of DNT -
via nitration of toluena when the DNT iy
preducad ag an intermediate In the
production of trinttrotoluene (TNT) ,
Thesu wastes ara part of the TDI listing, 4
which is @ requirement of H3WA. Thus, 3
EPA will implement the standards in -5

-,

nonauthorized States and in authorized Lw it
Statos until they revise thelr programs lo,}. R
adopt these rules, and the rovision {3 4%
approved by EPA,

A Slate may apply to receive either
interim or final authorization under
gection 3006(g)(2) or 3006(h),
respectively, on the basis of
requirements that are substantially i
equivalent or equivalent to EPA's, The ¥
procedures and schedule for State . &8,
program revisions under section SOOB(b];-.‘
are described in 40 CFR 271,21, The ¥4

“Hjoang
i

same procedures should be followed [oI
section 30068(g)(2). Ay

Applying § 271.21(e)(2), States that
have linal authorization must revise
their programs within a year of
promulgation of EPA's regulations If

statutory changes are necessary. Thest}': ;
deadlines can be extended in e
exceptional cases (40 CFR 27"1&1(0](3){}:" »
States with authorized RCRA AR
programs may have listings similar to .47
those in today's rule. These Slate S
regulations have not been assessed .
aguinst the Federal regulationa heing 4
promulgated today to determine ke
wheother they meet the tests for -
authorization, Thus, a Stal21s ol gh
authorized to implement these listings 104
lieu of EPA until the State peoyram B2
revision is approved, As a result, the "TAEE
regulations promulgated n today's ruechees
apply in all States, including Stutes wi 5
listings similar to those in today's rule,y
States with existing listings may PN
continue to administer and enforce thel 3
standards as a matter of Slate law. 1o 2
implementing the Foderal program, EPAs
will work with States under cocpﬂrﬂ“’{‘ VAL
agreaments 1o minimize duplication otypRts
efforts, (n many cases, EPA will bo 8D%ehady
to defer to the States in their efforts 10 2%F,
implement their programs, rather thad: gy
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take separnta actiony under Foderal
authority,

Statns that submit offlcla} applications
for final authorization less than 12
months aftar promulgation of EPA's
cogulutivng may ba approved without
(ncluding standards aquivalent to those

pramulgated, Hownver, once authorizad, |

a Slats mugt revise its proyram Lo
fncluda standards substantially
pauuvaleut or equivalont to EPA's within
the time periods discussed above.

VUL Rogulatary Status of Hazardous
Wastawaters

Under the existing hazardous wasta
reguldtinng, tanks that dare traating or
storing hazardous waslewaters aro
axempt from the Partg 204 and 203
management standards when the
treatment unit is purt of a wastewater
treatment fuciily that {s subject to
regulution under either section 402 or
saction 307¢h) uf the Clean \V.auar Act
(CWA) (See 40 CFR 200.10 for definition
of "lank.")

When wastewaters, including those
covered hy the listings promulgated
today, dre stored or treatad In tanks,
they are presently exempt from the Party
264 and 265 managemant standards,
wheraas wastawaters that are stored or
treated In surtace impoundments ara
gubject to regulation,

Ona commenter stated that treatmant
and disposal of the wastewatars listed
in the proposal (K111 and K112) are
currently controlled adequatuly hy the
NPDES regulations under sections 301,
302, 303, S04, 305, 300, 307, and 402 of the
CWa: additlonal requlation will be
burdensome, wasteful, and unnecossary.
They also argue that if tha proposed
wastewater streams are listed asg
hazardous, then the wastowater
treatmant fucilitios receiving them will
become subject to RCRA provisions,

Tho commentor is correct that whan
these wastewaters are lswed, thoy will
be subject to RCRA contral, As
Indicated above, however, and as
explained in the preamble to the
proposed rule, when tranted in tanks
they will be exempt from regulation, but
whan traated insurface impoundmants
they will ba subject to regulation, The
commenter also believes that tha CWA
already adequately controls
wastewater, Wa disagres, The C\WA
only contrals the actua! discharge point;
dny storage or treatment of these
wastewaters before dischares is not
controlled under the CWA. See 43 FR
33008, May 19, 1080, and 40 CFR
20T 4(a)(2).

Furthermore, it should ba noted that
impoundnients pose a particular threat
of contaminating ground water and also
have heen une of the eniel concerns of

the hazatdous waste manugement
program, Not only ls contalnmsnt
without a liner system probably
Impogsiblo, but muterialy are constantly
in the presenco of Hquide, cruating the
gituation most gonduclyae to forming
leachate, Slnce most impoundmenta are
unlined and many are underlaln by
parmanble voils, the potontiul for
downward seepuze of contaminated
fluids tnto ground water (s high.
Moreovor, wastewaters do not always
gu to wastewater treutment lacilitlos:
some other known managemant
mothods of these wastewaters Include
surface iImpoundmont and deep wall
injactlon, In addition, thera may be other
managemant tachniques currenily being
employved of which the Agency Is
unaware at this time, Slnee the Agency
haa dutermined that these wastewaters
ara hazardous, thay should ba regulated
as such, If any facility wishes to nave its
waste delisted, it can pat{tion the
Azency to do so,

IX. Rogulatory Iimpact Analysls

Under Executiva Order 12291, EPA
must dotermine whether a regulation is
“major' and, tharefora, subjert to the
requirements ol a Reaulatory impaet
Analysis. [n the proposal, EPA
addressed this (ssue by citing the rasulls
of an Initlal economic anulysis that was
conductud based on a worst cusa
scenario {/.e., none of these wastes are
currently being handled as hazardous
and, thus, they would be subject to the
hazardous waste rules for the firat time);
the total combined coat was 852 million,
The Agency raceived a number of
comments on this figurs,

One comment concerned the nead for
a raview and considaration of the basis
for deriving the Agency's cost estimates,
and the consideration of factlity-specifis
costy,

EPA agrees that hoth o those
roquirements should be uddressud, The
onginal sconomic analysig of thia liating
representad a worst case situation
based on the lotal costs of hazardous
wagte managemant, An additional
analysis that congiders facillty-specific
costa has now besn completad, The
following approach was used in the
rovised economic mpact analysts,

¢ For each faciity generating the listed
wustes, waste compomhon. wasto weneration
ratna, production volumes, wiste
managemont mathods, RCRA compliance
tatus, and econnmic proitlog were
characterizad, Those profiles were basad
primacity on information collected direcy
theoush industry surveys,

o The RCRA compllance reqiiremants tor
gach facility were projected, and incromental
compliance couts were esumated, Thusa
eompilanca cost ostimates ware annualizad,
Aid include ineremental Pacta 202 and 264

sumplluncs costs, permit modiflcation costy,
groundwater monitoring custa, and the
Incromental prajucted costs of nuw waste
managemoent mothody, Wa also considernd
any uguicomunts (mposad by the new RCRA
amundmants, The sum of these costy for the
ragqulatod indugtry wag vompared to the $100
mitlllon thrashold for a "major economic
burden," Using this method, EPA estimated
that the total annualizad coat of the DNT/
TDA/TD Hstings is lesy than $360.000, whivn
is weil bulow tha “majoe rule threshold,

¢ The annuallzed compliance cosls were
usad to calunlute a sarins of catlos that
meaaurs economic impacta, The ratioy
naleulated for DNT/TDA/TDI manufaciuring
fneilitiey ndianto that nopw of the facititing
affuctad by the DNT/TDA/TDI Hstings will
hour ¢ sightflcant acunomic burden,

Industry has roquestad that EPA make
a ravised cconomic impact assassmunt
document available for reviaw and
gxtend the comment pariod for 60 days
following the raleada of tho document,

The revised economic Impact
agsasamont document containg mosgdy
confidential business information (CBI
and, theretors, cannot be made public,
In addition. sanitizing tho analysis vo
that no CBI would he released would
not provide much useful information, As
a result, EPA dld not put thia analyais
oult for comment,

Although the commonters stated that
the costy to indusiry ara far hizher than
ware stated in EPA's economic analysis,
they failed to provide any data to
support their allegations, EPA is using
the revised aconomic analysis as tho
baais for the final (Igure.

Asg statod above, based on the revisad
aconomic analysis, the total combined
cnst fer dlaposal of the wastos ag
hazardous is less than $300,000. [n
addition, we also evaluated the impant
on the costs, prices, and markelg of
these products, Based on thia
avaluation, EPA has detormined that
major increases (n consumer prices arp
not likely, and since those producta have
nogligible fornign competition, the
implemantation of these regulations wiil
have litte or no adverse Impact on the
ability of U.S,-based entorprises to
compute with foroign-based entarprisns
in either domestic or export markets,

EPA statad in the proposal that the
addition of the new toxicants of concern
to Appendix VUL also will not result in
any significant increased burden in
ground-water maonitoring requitementy.
One commont addressod the issue of
costa asgociated with adding
compounds to Appendix VI of Part 261,
Thesa costs are incurred by those land
dispasal facilities which have inttiated
ground-water comoliance monitoring
programs, Sew 40 CFR 26499, The
commanter stated that undor currnnt
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sagulations, such facilitlos are roquired
to estublish background values for the
new Appendix VIUI scompounds inthelr
ground water, and thus, the facilfties
will Ineur tha additional coots
assoctated with sampling and analysly,

The cost of monitaring for the
additional Appendix VI compoundy g
an insigniflcant portion of the cosl of
sampling for all Appendix VIl
gompounds, Both the cost of establishing
background values and monltoring for
new Appendix VIl compounds huve
been Included {n the saonomio impact
analyaig of the DNT/TDA/'TDI Hating
and do not consitute a slgnificant
rconomic burden, The total cost of
unalyzing for ail Appendix VI
compounds I3 approsimately $3000,
Each additonal compound is about 23,
ar about 0.5% of the total cost, therelore,
the addision of two compounds (o« and
p-toluidine) to Appendix VI will add a
minimal cost of aboul 1% to the tntal
cost,

Oae commenter also raised thae [ssue
of glarl-up costs, such as the prepuration
of standards, The cosl of preparation of
standards Iy overhead buill into the cost
of analysls, Since moat Appendix VIII
analyses are performod by contract
laboratorias, these starl-up costs will be
thared by a large numbor of facilities,

Furthermote, one commanter pointed
aut that the new lsting may require
sermit modification, The cost of permit
nodiflcations has also been included in
-he economic analysis of the lsting and,
iketvise, does not constitule o
dgniflecant economic impact, The cost of
sermit modifications is about 0.5% of the
wverall cost of getling a permit,

Furthermore, the addition of o-
oluldine and p-toluldine to 40 CFR
'81.33(f) (st of commarcial chemical
rroducts) also will be minimal, Since the

hemicals listed {n § 261.33 are only
azardous when discarded, and we
-elieve they are rarely discarded due to
nelr inherent value, thera will be
iinimal requlatory impact,

Sinco EPA does not expect that the
mendments promuleated here will have
n annual effect on the economy of $100
llion or more. result in a measurable
icrease In costs of pnaes, or have an
dverse impact on the ability of U.S.-

sased enlerprises to compete in elther
omestic or export markets, these
mendmenlts are not considered to
onslitute a major action. Ag such, a
-egulatory Impact Analysis is not
quired,

" Regulatory Flaxibility Acl
Pur_nu;ml ta the Regulatory Flexibility
cl 3 U.S.C, 601-612, whenaver an

aency 18 required Lo publish a General
-otice of Rulemaking for any proposed

ot final rule, It must prapure and mako
avallable for publio comment a
regulatory flaxibillty analysly that
describes the Impact of the rule on amall
antities (/.. small buginessoy, small
organizallons, and ymall governmental
jurlsdlations), No rogulatory fexibitlity
analysis (8 roquired, howanvar {f the
head of tha agency cortifing that thu rula
will not have a significant (mpact on a
substantial numbar ot small ontitioy,
The hazardouy wastes llsted here are
not generated by small entitiey (as
deflnud by the Requlatory Flaxibility
Act) and the Agoney racelved no
commonts that small entitfes will
dlgpose of them {n stgrufleant quantities
Accordingly, [heroby certify that thiy
rogulation will not have o signiffcant
gconomic impact on a substantial
number of small entities, Thig
regulation, therefore, deay not require a
regualtory flexibillly analysis,

X1 Paporwork Reduction Act

This rulo does not contain anv
Informution collection requiremanty
subject to OME review under the
Paparwork Reduction Act of 1900, 44
U.S.C. 3501 et seq.

List of Subjocls
40 CFR Fart 261

Hazardous waste, Recycling.
40 CFR Part 27

Administrative practice and
procedure, Confidential business
Information, Hazardous matorialy
transportation, Huzardous wasle, Indian
lands, (nlargrovernmental relations,
Penalties, Reporting and recordkesping
requirements, Water pollution control,
Water supply

Dated; QOctober 7, 1085
Leo M, Thomas,

Adastrator.
For the reasons set out in the

preamble, Tile 40 of the Codoe of Federal
Regulations is amondoed ag follows:

PART 261—|DENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authorily cltation {or Part 261
continues to read as follows:

Authority: Svcs, 1008, 2002(a), 3001, and
3002 of the Solid Waste Disposal Act, as
amended by the Resource Conservaton and
Recovery Acl ol 1976, us amendad (42 U.S.C.
8908, 6U12(a), 0021, and BoLl),

$261.32 [(Amended)

2,9 20132, add the following wastoe
streams to the subgroup 'Organic
Chemicals';

\ndudtry
AMIERA Vazand
hadatd. A
ol Haldardoud wasig Sudy
#aelo
Ho
' ] ‘ ' +
kit Modugl washwalorg om e predut (G T
hon ol dimlfoldiueng wd nlrabon of
lulugev)
K Hasgton e otoduct aalar tgm the (1)

drine) gommn i the geaduchon ot
loIvanBdidrmng g hydrogerdnen st
diieauany

w1 . Conderetad toud wgnt angq Mom v (T
punhicanon ol lowenedidrning i it
produglion ol lowangddming
Mydrogenanon of diml*aiowgne

Kl Yisnal o (hg gunhganon A toe (T)
hdnsdidrmving o 1nd praduchon ol
(OhANBBARUNA ad Hudiogenabon ol
deviigionera

b1y HIA andy 1AM Ihg punncaton ol (T
otugngchaming 1n 1 produtbon ol
[ gt dmng via hydtegananon 3l
Hintroto.any

NN} Sigani gomndansate Hm b socant i f
19gd rery dalumn o (vg ploduction
al 1ehne 4o Aty 0d pros.
gundlan ol lolanudidming

4 + Ll 4

§261.33 (Amanded|

3ol § 200.33(0. add the following
enteiey In aiphubalical order

Hatardous

wisla o Subslinge
l i) ‘ + [
uaay 2 Aminodmainyibangeng
(VAL N} coec Amaan et (hibongane
vads .l oToreniing
U353 e pelouding
) ) ) . .

Appendlx Il (Amended|

4. In Table 1 of Appendlx (1T of Part
201, remova the column headed "First
edition mothod(s)", revise the hoadiny
for the column now entitled "Second
edition method(s)" to read "Method
Numbers', and add the following
compounds and analysis methods in
alphabetical order

Cornoaund Anthod numoers
. ] . ‘ +
2-Amingd.mathylbonzane (o-Toludingt . .. 8250
4-Arming-lmothylbenzaneg - Towrdingl .. ... 9240

. 8290
. 8000 or 4330
8250

AR i
2.6.0mirolaluens ...
2.4 Tolusnatiarmine .
2.0 Tolunmdharming ... w 0250
4 Tolugnedarmine ..., ... 8240

' L) 1 ‘ '

Appendlix VIl (Amended|

5. Add the following untries in
numerical order to Appendix VI of Par
201

EPA haatnus

waste Ho. Hazardous constiuyanis for wiveh stod

' ‘ ' [ t

Kity e adiOwnitototunna

frcTzor:
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INTERSTATE COMMERQE
COMMISSION

49 CFR PART 1002

{Ex Parte No, 240 (Rubd)]
Regulations Governing Fees for
Services Performed In Conneation

With Licensing and Related Bervice—
1985 Update

AGENCY! Intarstote Commorae
Commisslon,

AcTION: Finnl rulest Correotion,

SUMMARY! On Octobar 1, 1088, at 60 FR
40024, the Interstale Commaoroe
Commisslon publishod final rules which
updated the Commigsion's aurront cost
. of providing sorvices and benofite,
Corrections to those rulus wore
published at 50 FR 41188 (10-0~65) and
80 FR 41809 (10-16-48), The purposo of
thls docuniont {a to make final
gorrections to tho doclsion,
EFFECTIVE DATE! Oclobor 24, 1988,
FOR FURTHER INFORMATION CONTACT!

Kathleen M. King, (202) 278~7420

ot ‘

Paul Meder, (202) 275-5300,

. BUPPLEMENTARY INFORMATION! In this
nolloa we aro correoting sevoral
additional errors that appeared in the
fao schedulo announced at 50 FR 40024,
on October 1, 1988, ’

The most significant correction
involves Fee ltem (74), The phrase “and
contracts" was omitted from the
description of that {tam, The correct
description should read as followst “Tha
filing of tarlifs, rate schedules, and
contracta, including supplements,"
There was never uny intention to
eliminate the {lling fae for contracts, All
othar corrections are minor editorial
changes, '

Declded: October 21, 1685,
By the Commisslon,

James H. Bayne,

Secretary.

Appendix

The followling corrections are made In
the document that was published al 50
FR 40024 (10-01-85),

§ 1002.2 (Correoted)

1, In §1002.2 paragraph ()(4), which
appeary al 50 FR 40026, the word
“application" which appears in line [our
should be corrected to read "applicant,"

2, In §1002.2 paragraph (1)(17), which
appears at 50 FR 40024, the word "ol
should be corrected to read “or."

3. In §1002,2 paragraphs (I) (46), (47),
(48) und (49), which appear at 50 FR
40026, the cross reference to "49 CFR
1002.2" which appears {n subparagraph

(1v) of aach of those paragraphs should
be vorrectod to read 49 CIR 1180.2(c)"
4, In §1000.2 paragraph ((01), which
appoara at 80 FR 40020, the word
"Institulon" should be corrested o read
"Inatitution,”

8 In §1004,4 paragraph ((72), which
appoars at 60 FR 40007, a olosing

" parenthesis should be added after the

word "disnatar."

0, In §1002.2 paragraph (£)(74), which
appenrs al 50 FR 40027, the ltam
desoription should be correctad to rend
us followal "The filing of tariffs, rate
schadules, and contraots, Ineluding
supploments,”

(FR Doo, 88-28310 Fllod 10-20-88; 0:48 am|
BILLING QODE 7038-01-M

T,

DEPARTMENT OF COMMERCE

Natlonal Ooeanle and Atmospharic
Administration

60 CFR Part 672
{Docket Nou, 0720«51564)

Groundfish of the Gulf of Alaska

Aaenoys Natlonal Marine Pisheries
Service (NMFS), NOAA, Commaerte.
ACTION: Flnal rule. .

SUMMARY; NOAA lsauas a final rule to
{mplement all but one of the proposed
R;wls of Amendment 14 to the Fishery
anagement Plan for Groundflsh of the
Gulf of Alagka, Part 7 of tho proposed
amendmenl, incorporation of the NMF3
habltat consurvation pollay, ls approved
but not implomented at thls time unul
requirad analysls s propared, The
mensuras {mplemented by thls rule will
(1) allocate the sablaflsh resourae to
prevent potantial gear conflicts and
ground proamptions, (2) establish a new
starting date for the harvest of sablefish,
(3} reduce optimum yields (OYs) to
prevent overfishing of certain groundfish

il

apeciey, (4) definy a now regulatory

district to manage rockfieh stocks more
discretaly, &5) provide a flexible mathod
for establishing prohiblted species catch
(PSC) limity for Paciflio hallbut, (6) revise
the reporting system far catcher/
processors, and (7) dofine directed
flshing, This action Is {intended to
Imploment measures that are necessary
for conservation and management of the
groundfish resources and for the arderly
conduct of the fishery,

EFFECTIVE DATE! November 18, 1085,

ADORESS! Coples of the amondment, the
anvironmental ngsessment (EA), and thoe
regulutory Impact roview (RIR)/finul
regulatory Nloxibility analyals (FRFA)
may be oblained from the North Pacific

Flahory Munagoment Counall, P.O. Box
100130, Anchorague, A 99810, 007874
4800,

FOR FURTHER INFORMATION CONTAQT!
Ronald |, Barg (Flahory Blologin,
NMES), 007 -560=-7250,

SUPPLEMENTARY INFORMATION! The
domuostio and foroign groundfish fshory
in tho flshory conservation zona (1'CZ)
of the Gull of Aluske {s managed undor
tho Flahory Managemaont Plan for
Groundflsh of the Gulf of Aluska (FMP),
The FMP was devoloped by the North
Puaiflo Flahery Management Counell
(Gounoll) under the Magnuson Flehery
Congervation and Management Act
(Maognuaon Aot) and Implomented by
regulationy appauring at 80 CFR Part
072,

The Counoll upproved the seven parts
of Amendmuont 14 al Its May 2124, 1988,
moeoting and submittod It to the
Buarotary of Commerce (Searstury) for
Searetatiul roview. Tho Secretary |9
required by tho Magnuson Act lo
approve, disapprove, or partlully
disapprove plang and plan amendmenty
before the crosa of the 95th day
following recoipt, Following recolpt of
Ameandmant 14 on June 24, 1088, the
Director, Alaska Reglon, (Reglonal
Direator) immediatoly commenced o
roview of tho amendment to detarmine |
whethar [t was consistent with the
Nutlonal Standards, other provisions of
the Magnusan Act, and any other
applicably law, A Notice of Availability
of the amendmont was publighad in the
Fedoral Reglster on June 28, 1085 (50 FR
20012), and the receipt date wus
announced, Proposed regulations wers
published In the Faderal Reglster on July
20, 1985 (50 FR 30481), Publlc review and
commeant ware inviled until September
8, 1985, The decisions on Amendment 14
take these comments into account; they
are summuarizod below accordingto
subiect,

The preamble to the proposed rule (50
IR 30481, July 26, 1085) described and
presented the roasons for each part of
Amendment 14, A summary from the
proposed rula of what each part
accomplishes [ollows:

1. Allocate sablefish among pear
types. Legal commercial fishing goar
used in the direatod domestlc sablafish
fishery {u limitad to hook and line gear,
pots, and trawls, Sablefish quotas are
allocated among gaar categories by
rogulatory area, and a schedula for
phasing out pot goar {s established,

Thls measure makas hook and line
gear the only allowable gear type for the
directed sablefish [ishery in the Eastern
rogulatory area, starting {n 1966 (Table
1), It also mukes hook and line and trawl

.
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goar the only allowable gear typea {or
tha. diroctad sablafish Qehory {n the
Cuntral regulatory areq, starting in 1007,
and In the Wastarn regulatory area,
starting (re 1909 The measure
eslablishes e schedule for phasing out
tho use of pot goar {rthe Central and
Wastern regulalary areas, by whick pot
gearoay harvest sablefish. n. the:
Centrnl regulutor{ ares r 1986-and In
the Weatern regululory aroa in 1066,
1087, and 1908,

The measure ulyo allocutes the
sablefish OYs among, the geas types. Io:
the Eagtern requlu.lory arau. 98 peroont
of the QY (s allucated to hook and |lne
gears the remaining, 8 parcant {s
allocated to trawl geat as 4 bycateh to.
support target fisharies for other species,
In the Central regulatory area in 1900,
55, 28, and 20 percent of the QY s
allocatad to haok ond {ne. pot. and
trawl gear, raspactively, When pot gear
ls phased out of the Canwral regulatary -
area In 1087, tha poction of the sableflsh
OY for that area that fs allocated ta pot
gear (n 1986 will be reallocated to hook
and lina gear: the share allocatod ta
traw/| vessels will ramain at 40 percont.
In the Western regulatory area in 1986,
1087, and 1908, 55, 25 and 20 parcent of
the OY lg allocated ta hook and lina.
pot, and traw[ gear, respectively, When
pot gear ls phosed out of the Western
regulatory area in 1989, \ha portion of
the aablefish QY for that area that {s.
allocated to pot gear ducing those three
years will be alfocatad to hook and lina
gear: tha share allocatad to trawl gear
will ramaln a4 20 percent.

Table 1,~Porcentases of Sablefish Allocated
by Year Among Hook and Line (}&L), Pot.
and Trawl Gear Usera for Each Regulatory
Area ln the Gulf of Alaska

Yoear
1986 | 197 ' 1908 | 1989 [ 1990

Aequialony. asea,

Easiarn: \

[0 Creeeey

- 04 omarmmane ¢
A/ RPCS (RO Ry G M
POl smctiimmrmeee] 85 | 28} 29 [ F——
TIAW ey e | @0 | 20 | 20| {0 S ——

L1987 ana sLoMeauRnt vae S—aamo 98 1IAG
A 1GNE AN RAOSVALUITL YU Bembdiid A8 1P
F1990 and sutseqUUNT yoars--same ay 140

2, Change the starting date for the
directed saalefish fishery. This meusura
chonges the startiag date for the
directed sablulish (ishery (rom [anuary 1
lo April 1.

& Litablish lawer aueimum yields,
Now OVa by regulatory ares are
estublished [or certain spucios us

follows: pollock—Westam/Central
408,000 metrle tons (mt)i Pacifle onean
pasch—Wastarn 1,302 mt, Central 3,000
mti Atka mackeral—=Central 500 mt.
Eastern 100 mt;. "other rookfish!'—-Gulf-
wide 8,000 mt; and "“other speales,'—
Gulf-wide 22,480 mt.

4, Dofine a naw regulatory district. A,
naw ragulatory district--the Contral
Southeast Distriot—batween 56°00' and.
57°30' N. latltuda (2 eatabllshed for
purposes of batter managing demarsal
shelf rockflah. which ara part of the
"*othar rookflsh™™ categary. The harvest.
of "other tockilsh” n this new district is
limited to 600 mt, This quota will ba
subtractad from the "other rockfish™ QY
for the remainder of the Gulf of Alaska.
Thus, the remainder af the “other
rockfish” QY. or 4,400 nit. is available
for harvest elsewhere in the
management unit,

Also approved {s language to be
{ncorpoerated into the EMP that
recognizus the State of Alaska's
management regime for demersal sholf
rockfish which lg directed at managing
these rockflsh stacks wathin umaller
management units thun are provided for
by the FMP. Such Slate regulations ace
{n addition ta and strictor than Faderal
regulations and are autharizod by the
FMP as long ag thev are (T) not {n
gonfllot with the m.nagemeant objectives
of the FMP, and ﬂe) limited to
establishing amaller areas and quotas,
which would result in a harvess of
demaersal shelf rockfish in each FMP
management area at levals no different
from that provided for by the FMP: Such
State regulations apply only to vessels
registered undar the laws of the State of
Alaska,

5. Establish procedure forsetting PSC
limits for halibut. A framewaork :
procedure is establishod for setting the
PSC limuts for Pacific halibut in the joint
venture and domestic traw! fisheries,
The attainment of these limits will result
in a ban on the use of bottant trawl goar
for the remainder of the fishing year,

Thase-measures include (1} the
astablishmant of halibut PSC |limita: (2}
the apportionment of PSC [imits among
reguletory arens or parta thereots (3) the
apporhonment of PSC limits among gear
types and/or indlvidual operations: and
(4) the designation of gear types and
modes of operation to be either
ﬁmhibited or permitted aftera PSC limit

a9 been reached,

As soon as practicable aftar October 1
of each year and atter consultation with
the Council, the Secretary wall publish in
the Federal Rogister tha proposed
halibul PSC management meagures for
domastis aud joint vertusa {lshernas. The
measures will be hased on cnteria
contained iz § 672.20(e) and comments

will be Invilad on the proposed. PSC
maasured for 30 days, The Secrutacy,
after consldering commants recelved,
will publiuh final PSC measures (o the
Foderal Roglster ay soon as practicable
after Decomber 15 ol each yoar, When
the share of the PSC allocated to the
Jomestic orjoint venture fishery ix
reschad. the Reglonal Director will, by
riot{ce published In the Federal Resister,
prohibit flahing with trawl gear ather
than oif-bottom traw! gear for the reat of
the year by the vesseld and (o the area
ta which the PSClmit applles. axaept
that he may by such notice allow cartamn
vessels ta continue flshing with battare
trawl geur subject to the conatderations
Hated In § 672.20(e)(2)(lv).

8. Extablisir @ weekly catch reparting
system, A reporting system la
astablished whereby applicants. are
requured. to indicate on their Federaf
groundflsh permit applications whather
thelr veasels are ta be used [ar (1)
harvesting/processing, (2) motherakip
processing, (4) harvesting oy, ar (4)
support only, If vessel usage-flls (1) ar
(2), vessel operators will be required to
check {n and out of regulatery areas or
districty, Such harvesting/processing
vessels and motirershipa that cateh and -
hold, or recetve and hold. groundfish for
penods of 14 days ox'more will tre
required to submmit & weekly catel report
to the NMFS Regional Director. Alaska
Region. Veasels that frevze ordry-salt
their catches ara congidered to be in
these categories.

The first part of thiz new regulation
requires the operatarz of catcner)
processors and mathershipa ta sa
indicata on their applications far
Federal fishing permits, shawing their
aapability and intent to preserve their
catch at sea, Tha second part requires.
them to notify the Reglonal Director of’
the date, hour, and position, 24 haurs
before starting und upon stopping
fishing in a regulatory area. The third
part requires each oparatorof & catchary
processor or mothership that retaing fTsh
at sea for more than 14 days frony the
time it {s caught or received to provide
the Regional Director a weekly wriltan
report of the amounts. af groundfish,
caught by spaciea or speciea group In
metric tong by fishing aren.

A definition of "direcled fishirm" {s
also established. When any species,
stogk, or other avgregation of fish
combrises <0 percent ar more of the
catch, take, or harvest that results from
any tishing over any perod or time, such
fishing s rebuttably presumaed ta be
directed flshmg lor such [ish quning that
periad. '

Ir addition, NMFS proposed some
munor changes (o the informeuan
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" required from applicants for a Faderal

i permit o flsh for groundfish in the Gulf

of Alaska,

7. Approve the incorporation of the
NMES habitat conservation policy. Thiy
part of Amendment 14 s approved but
not Implemonted by regulation at this
time. 11 amends the FMP to address the
habltat requiroments of (ndividual
apacies in the Culf of Alaska groundfish
fishery. Il descrlbes the diverse types of
habitat within the Gull of Alasku,
delineates the life stages of the
groundfish species, identifles potential
sources of habltat degradation and the
potential risk to the groundflsh fishery,
and describes existing programs
appllcable to the area that are designed
to protect, maintain, or rastore the
hubitat of living marino resources. The
amendment responds to the Habltat
Conservation Polioy of NMFS (48 FR
53142, November 25, 1983), which
advocales conaideration of habital
concerns in the davelopment or
amendment of FMPs and the
strengthening of NMFS' partnerships
with States and the councils on habitat
{ssues.

It authorizes, but does not require,
certain regulations specifio to habitat
conservation abjectives, One auch
regulation would require vassel
operators to retrieve their own fishing
gear and to make a reasonable attempt
1o retrieve any abandoned or dlscarded
fishing gear that they mav encounter,
While a regulation of this type was
proposed in the notice of proposed
rulemaking, It has not been tncluded in
the final rule because it has not vet been
adequately analyzed under Executive
Order 12291, the Regulatory Flexibility
Act, (RFA) and the National
Environmental Policy Act (NEPA),

Changes in the Final Rule From the
Propaosed Rule

NOAA has made changes to cause

this final rule to differ from the proposed

rule. The definition of the Central
Southeast District was inadvertently
omitled in § 672.2 Definitions although it
was included in the preamble to the
proposed rule. It has been included 1n
the final rule. [n § 672.5(a)(3),
paragraphs (a)(3){i) and (a)(3)(i1),
referring respeclively to catching fish
and receiving (ish at sea but otherwise
identical, are combined, The new

§ 072.25, Dispasal of fishing gear and
other articles, s held in reserve until
additional analysis is provided, In
additon, minor lechnical changes are
made lo regulatory text,

. Publlic Commaents Recelved

Sevenly-three written responses were
reccived, mostly fram fishermen, fishing

assoclations, or thelr reprasentatives,
Included among the comments were -
those fram the Governor of the State of
Alaska, the two Senators and the
Congressman from the State of Aluska,
and Congressmen {vom the Slute of
Washington,

"All comments addressed the lasue of
allocuting sablefish among gear types

©and phasing out pot gear, Thrae

comments addregsed the new sublelish
starting date, and one comment briefly
addressed the catchar/processor
reporting requirement. Of the individual
latters received favoring'the
amendment, 36 were from the State of
Washington and 11 were from Alaska,
In addition, 4 petition wug recsived from
the Sitka-based Alaska Longline
Fishormen's Associalion, contuining 321
signatures, favoring approval of the
amendment, Of the comnents received
aguingt the amendment, 18 were from
the State of Washington and 2 were
from Aluska, Some of the letters were
from fishing associations representing
lurge numbers of {ishermen: thorefure
the 70 lettars represant a much larger
number of conatituents both {or and
agatnst the amendment,

.All of the unfavorable comments
recolved are summarized, categorized,
and responded to below. Most of these:
were balanced by comments that
favored the sablefish allocations and -

"phasing out of pot gear, Favorable

comments are not published, Certain of
the comments relate to the Magnuson
Act's national standards and other
applicable law, NOAA's guidelines (50
CFR Part 602), the national standards
and Executive or Congressional intent of
other applicable law were used s
guldance in responding to comments,

. Comments Against the Measure To
~Allocate Sablefish and Phase Out Pot

Gear

Comment 1. The sablefish allocation
measure violates National Standard 2,
because the Council failed to take into
account Information readlly available on
the impact of this measure on the trawl
fisheries.

Response, The Councll did consider
the effocts of the allocation measure on
the trawl industry, Representatives of
the trawl industry testified that they
needed not only a sablefish bycatch to
support thelr other target fisheries, but a
direct allocation of sablefish as well to
help subsidize operations on species
that provide only marginal prolits. The
Council recommended allocating ta
trawlera 20 percent of the available OYs
in the Western and Central regulatory
areas where the majority of trawl
fisheries are conducted. This is about
four times what is required for a

bycateh, estimated from the NMFS “bost
blend" caleh data to be no greater than -
5 percent (sablelish are moatly taken
when fishing {or lounder), The Council
thus provided for 4 limited directed
traw! fishery, The Council's dealnion s
consistent with Nationual Standard 2

Commant 2, The meusure violales
National Standard 4 In that (1) 0
discriminates in fuvor of Aluska
resldants of coastal communities (n
Aluska by aliminaling Seattle-bused, ot
sen prouessors; {2) It v Incapable of
being analyzed regarding whether the
allocation is [alr and equitable, and
therefore Is unadoptable: and (3] It
ultimately provides a single entitv with
an excessive share, over 87 percent, of
the sablefish harvested,

Response, National Slundard 4
requires thal conservation and
management measures shall not
discriminate between residents of
different States. If it becomes necessary
to nllocate or agsign flshing privileges
among various fishermen, such
allocations shall be (a) fuir and
aquitable to all such fishermen, (b)
reasonnbly calculated to promote
conservation, and (c) carried out In such
a manner that no particular Individual,
corporalion, ot other entity acquires an
excossive share of such priviieges,

Although many management
measures have incldental allocative
affects, only those that result In direct
distributions of fishing privileges are
Judged againgt Nallonal Standard 4, This
assignment of ocean areas and/or
portions of avalluble sablefish for
harvest to particular gear users is such a
direct allocation of [ithing privileges, It
is a direct and deliberate distribution of
the opportunity to participate In the
sablefish fishery, These measures do not
differentiate elther directly or indirectly
among U.S, citlzens on the basis of their
States of residence; hook and line, pot.e
and traw! fishermen who participate in
the fishery reside both outside and
wlthin the Stale of Alaska. These
measures also do nol discriminate
against al-sea processing. At-sea
processing is slill permuitted and may be
conducted by both trawl and hook and
line vessels,

Other fuclors to be considered in
making aliocations include whether
allocations ure fuir and equitable, are
reasonably caleulated to promote
conservalion, and avold excessive -
shares,

To allow pot vessels to continue to
participute and to expund their efforts in
the fisnery incefinitely would be unfair
to the hook and line {ishermen, [t is
clear from the administrative record thal
pot gear preemplts the fishing grounds
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and forces the hock and line fishermen
to either seek other fishing grounds or
lie idle. Productive sablefish grounds
occur in a narrow contour and a single
pot vessel may easily displace several
hook and line fishermen from the same
grounds. Pot vessels can unfairly impose
economic inefficiencies on the hook and
line vessels indirectly by forcing them to
search for other grounds and directly
through losses of fishing gear and the
resulting down time to regear.

Another consideration ig the
availability of alternative fisheries.
Many hook and line sablefish fishermen
participate in the severely
overcapitalized Pacific halibut fishery.
Many are smaller vessels with few, if
any, alternative fisheries to which they
can turn if the sablefish fishery becomes
unprofitable through evolution to a
highly capitalized large boat fleet which
takes the entire QY in a short time
period. Whereas many hook and line
vessels would be unable to convert to
pot gear or any other gear type, that
option is available under the proposed
regime to the pot vessel operators. The
pot vessel owners can refit with longline
gear, convert to other large-boat
fisheries, to move to the Bering Sea to
fish pots for sablefish, It is fair and
equitable to exclude pot gear now while
there are still only a small number of
these vessels compared to several
hundred hook and line vessels. Delaying
action will only make it more difficult to
remove pot gear in the future and would
perpetuate hardships now heing
imposed on the hook and line fishery.

The national standards guidelines
make it clear that the allocation of
fishing privileges may impose a hardship
on one group if it is outweighed by the
total benefits received by another group
or groups. An allocation need not
preserve the status quo in a fishery to
qualify as fair and equitable if a
restructuring of fishing privaleges
would maximize overalt benefits, NOAA
accepts the Council's conclusion that
these measures maximize overall
benefits,

Catch statistics from the last three
years of the sablefish fishery reveal an
increasing transfer of the QY from hook
and line vessels to pot vessels. [t is
reasonable to assume this transfer will
be maintained and probably increased
unless these measures are undertaken.

The sablefish measures recognize that
the hook and line fisherman and the
processors to whom they sell have
developed this fishery, including the
wholesale markets, and. in Southeast
Alaska. depend upon it. The sudden
disruption of a major resource base,
which is currently accunng, would result

i i O
ulhmgle!y N ecenomic nardsnip in a

number of small communities that have
few alternatives for employment. The
Council has considered the dependence
on the sablefish fishery by present
participants and coastal communities in
view of the fact that overall economic
efficiency requires that such issues as
employment impacts and community
economic stability are taken into
account in addition to production
efficiency.

Another argument that has been made
is that the allocation to trawl vessels is
not fair and equitable because it
constrains the ultimate full utilization of
the multispecies groundfish compiex in
the Gulf of Alaska, NOAA doesn't agree
with this allegation, at least with respect
to the trawl fishery's present structure.
As previously discussed. actual bycatch
rates of sablefish by domestic trawlers
fishing in a variety of joint venture
operations in the Gulf in 1984 and 1985
are all less than 5 percent. The proposed
allocation to trawlers of 20 percent of
the sablefish OY in the Western and
Central Gulf adequately provides for all
bycatch needs plus some level of
directed sablefish harvest to support
marginally profitable onerations on
lower-valued species. Whether 20
percent of the sablefish is enough only
time will tell. No quantifiable evidence
has been presented that it is not
adequate. :

For the reasons above, NOAA has
concluded that the phase-out of pot gear
and the allocations between gear types
are fair and equitable in this particular
instance. This should not be viewed as a
precedent for other fisheries where
circumstances may differ.

Comment 3. The measure violates
National Standard 5, because it does not
promote efficiency and was selected
golely for economic reasons.

Response. National Standard 5
requires congervation and management
measures, where practicable, to promote
efficiency in the utilization of fishery
resources, except that no such measure
shall have economic allocation as its
gole purpose. The term "utilization"
encompasges harvesting, processing,
and marketing, since management
decisions affect all three sectors of the
industry.

"Efficiency"” is a complex term to
define as it relatey to fisheries. In the
national standards guidelines, NOAA
defines efficiency as the ability to
produce a desired effect or product (or
achieve an objective) with a minimum of
effort, cost, or misuse of valuable
biological and economic resources. In
other words, management measures
should be chosen that achieve the FMP's
objectives with minimum cost and
buideus vu sociely, NOAA hag

concluded that the sablefish measures
do promote efflciency, where
practicable, principally by addressing
real and potential inefficiencies which
are created by and would be contributed
to by continuing the status quo within
the fishery.

By reducing the potential for grounds
preemption and/or gear conflicts the
phasing out of pot gear will reduce or
eliminate the inefficiencies of lost
income and productivity imposed on the
hook and line fishery by having to
replace lost gear or having to find new
fishing grounds. .

The RIR concludes that the existing
kook and line fleet is fully capable of
harvesting the entire QY in svery
regulatory area of the Gulf of Alaska. By
phasing out pot gear, the rate of
overcapitclization in the fishery is
reduced. Mcre importantly, however, the
economic loss that would result from the
inefficient use of capital and from
incompatible gear types competing for a
limited resource is reduced or
eliminated.

The allocation of the sablefish OY
between the hook and line and trawl
gear types will promote eificiency as
well. Studies have shown that a
significant amount of the trawl catch of
a given species is discarded due to
unsuitability of either its size or
condition for the marketplace. These
discards are both an economic and
biological waste as they are usually
juveniles which have not yet spawned.
The hook wad line fishery maximizes
both the poundage yield and value from
the sablefish resource with little
wastage. The sablefish allocation
measures promote efficiency by
ensuring that the fishery that maximizes
the net benefits from the sablefish
resource is the principal harvester of
that resource.

Overall social efficiency is also
promoted by these measures, Althouch
it is difficult to quantify and analyze the
social and economic impacts throughout
the community infrastructure, the
analysis that was conducted and the
large amount of public testimony and
debate on the issues create a record
adequate to conclude that to continue
the status quo would be ta condone the
disruption and dislocation of harvesting,
processing, marketing, and employment
patterns within several local
communities.

In determining whether the sablefish
measures have economic allocation as
their sole purpose, NOAA considered
whether the problems the Council was
attempting to address were solely
economic. The administrative record of
the Councii'a deliberations, public
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documents, and comments received in
response to the proposed rulemaking
create a clear record of the problems
within the sablefish fishery, These
problems can be described in three
general categories: (1) Conservation (2)
grounds preemption and gear conflicts;
and (3) the inequilies and inefficiencies
brought about by the rapid expansion of
two new gear types, trawls and pols, in
a fishery where the existing capital and

. capacity is already sufficient to harvest

the full OY. A fourth calegory related to
(3) is to maximize the benefits to the
United States from the harvest of the
sablefish resource as part of the Gull-
wide groundlish complex. Because of
the diversity and character of problems
the Council was attempting to address
by the sableflish measures, NOAA can
only conclude that the purpose of the
measures {8 not solely economic, but
biological and social as well.

NOAA also examined the argument
that the Council may have passed up
alternative measures with less
allocative consequence and that the
measures proposed are, therefore,
chosen solely for allocative purposes.
NOAA has concluded, as did the
Councll, that only the direct allocation
of the sablefish resource between hook
and line and traw! gear will maximize
the yield and value (net benefits) from
the harvest of both the sablefish
resource and the entire groundfish
complex, prevent wastage of juvenile or
unmarketable sablefish, prevent
overfishing, and stabilize the erosion of
the harvesting, processing, marketing,
and community infrastructure
supporting the hook and line fishery.

Real alternatives do exist that might
address, to some degree. the problem of
incompatibility between pot and hook
and line gear. These alternatives were
extensively considered by the Council in
developing its proposals and are
discussed in the RIR. The most viable
alternatives are (1) to allocate the OY
among all three gear types, and (2) to
segregate the gear types either spatially
or temporally

Allocating a portion of the OY to all
three gear types doesn't address-10 any
extent the incompatibility of gear types
on the same fishing grounds. It also
creates a greater monitoring burden
whiie increasing the costs of
management and enforcement.
Segregating the gear types, especially
pot and hook and line gear, spatially or
temporally might address the gear
incompatibility issue, but does little to
make the fishery more easily
manageable and thus prevent
overfishing or address anv other

problems the Council was attempting to
soive. In fact, such a solution would
increase monitoring and enforcement
costs and impose operalional
inefficiencies on all the participants in
the fishery violating both National
Standards 5 and 7.

Tae basis upon which gear types were

- gegregated in time or space could create

serious National Standard 4 questions of
fairness and equitablility as each group
might be expected to perceive benefils
and disadvantages related to the various
areas or seasons. One gear group might
easily claim that the other was given
superior fishing grounds or a season that
was mote favorable for product quality,
catchability, or markeling,

On the basis of the administrative
record, Council discussions, the
supporting documents, and comments on
the proposed rulemaking, NOAA has
concluded that the sablefish gear
restrictions and allocative measures do
not have allocation as their sole purpose
and that they are consistent with
National Standard 5.

Comment 4. The measure violates
Nationa!l Standard 7, because (1) the
measure was not the least burdensome
(2) elimination of directed trawl and pot
gear east of 147° W. longitude is overly
onerous, (3) phased elimination of pots
west of 147° W. longitude and the
reduction of the trawl catch to 20
percent is without any basis in the
record, and (4) it fails to address any
problem in the existing fishery.

Response. National Standard 7
requires conservation and management
measures, where practicable, to
minimize costs and avoid unnecessary
duplication. The guidelines provide the
overall test concerning this standard,
which is that only those reguiations
which would serve some useful purpose,
and where the present or future benefits
of regulation would justify the costs,
should be implemented. Although the
comments contend that the measure
fails to address any problem in the
existing fishery west of 140° W,
lo: » 'nde. NOAA considers potential
L ..ms that are likely to become real
in  present or the future to be
appropriate candidates for Federal
regulation. The types of problems
inteaded for resolution by this measure
are aireac.y occurring west of 140° W,
longitude because the fishery is now
being conducted there throughout the
Gulf of Alaska,

The national standards guidelines'
discussion of burdens as they relate to
minimizing costs recognizes that

- management measures should be

designed to give fishermen the greatest
possible freedom of action in conducting

busmess. Inherent in managing fisheries
where conflicts among user groups are
unavoidable without regulation is the
fact that the greatest possible freedom
of action is not practicable. Some
measures likely will be necessarv which

‘will reduce freedom of action. The

Council heard and considered a wide
range of management alternatives
during public testimony at its February,
March, and May 1985 meetings,
including smaller areas in which to
prohibit pot gear and alternative QY
allocations for the trawlers, The
national standards guidelines state that
allernative management measures
should not impose unnecessary burdens
on the economy, on individuals, or on
the Federal, State, or local governments.
In light of the circumstances reflected in
the record, NOAA has concluded that
this rule is necessary and is not
unnecessarily burdensome. After
considering the intent of the national
standards guidelines, as they address
National Standard 7, and a review of the
Council action, NOAAA finds these
measures to be consistent,

Comment 5, The Council did not
articulate its objectives for sablefish
management and the proposed
restrictions are inconsistent with the
FMP's objectives.

Response. NOAA agrees thal the
Council did not adopt new objectives for
the FMP and did not clearly articulate
its objectives in the RIR, Nevertheless,
NOAA has concluded that the proposed
measures are consistent with the FMP's
current objectives.

Under the national standards
guidelines, an allocation of fishing
privileges should rationally further an
FMP objective. Two existing objectives
of the FMP are the (1) rational and
optimal use, in both the biological and
socioeconomic sense, of the region's
fishery resources as a whole, and (2)
provision for the orderly development of
domestic groundfish fisheries. These
measures further the rational and
optimal use of the fishery resources by
stabilizing and maintaining the existing
hook and line fishery, which is caoable
of harvesting the entire sablefish OY.
These measures will counteract the
socioeconomic disruption to an
established industry that has already
begun to occur as the result of
expansion of both pot and trawl gear in
the fishery. These measures provide a
regulatory regime in which the hook and
line fishery can function without fear of
gear conflicts and groundfish
preemptions by trawl fisheries that have
yet to fully utilize other groundfish
stocks throughout the Gulf of Alaska by
providing a reasonable sablefish
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bycatch in the Eastern area and a small
target ailocation elsewhere in the Guif
of Alaska to contnibute to their
profitability,

Comment 6. The measure violates 16
U.8.C. 1853(b}(6), because the Council
failed to address this amendment in the .
manner prescribed by this statute, which
requires that the public be put on notice
of intent to implement a limited access
gystem, since gear limitation is a form of
limited access system,

Response. The measure is not a
limited access system for purposes of 18
U.S.C. 1853(b)(8). Access to the sablefish
fishery in all parts of the Gulf of Alaska
is still open to all who desire such
access, [t is only the type of gear that
can be used in the fishery that is
affected by the new measure,

Comment 7, Ground preemptions and
gear contlicts were used to justify the
allocation of the sablefish resource.

Response. Ground preemptions and
gear conilicts were a major
congideration of the Council when it
adopted the management measure,
However, the Council was also
responding to the issue of stabilizing the
infrastructure of the large hook and line
fleet in the face of expansion into the
fishery by pot and trawl gear types. The
Council considered numerous factors
when allocating the sablefish QY
primanly to the hook and line fleet,
These included providing the fleet
alternatives to the Pacific halibut
fishery, economuc and social
impediments to the hook and line
fishery in the face of increased etfort,
risk of overfishing due to the effort,
shorter seasons, reduced income,
erosion of developed market channels,
resource waste of small fish when
discarded by trawiers, efficiency of
hook and line gear, and the selectivity of
that gear for large-size fish, which are
high-valued in the market. NOAA is
satisfied that factors other than ground
preemptions and gear conilicts justfy
the sablefish allocation.

Comment 8, Giher allocative
measures were available which were
less destructive lo extant investments,

. Response. Comment noted. As was
discussed above, the Council and
NOAA has conciuded that these
alternatives wouid not address all the
problems raised in the record as
compietely as the measure that was
chosen,

Cumment 9. The historical
dependence of hook and line gear on
sabiefish 13 overstated,

Response. NOAA recognizes that the
hook and line ileet has fished for
sablefish in the area east of 140° W,
longiude and rhar domestiration of the

entire sablefish fishery Gulf-wide hag
occurred for the first time only in 1985,

Comment 10. The Administrative
Procedure Act precludes the adoption of
the policy formulated by the measure,
because, as a policy-making body. the
Council was predisposed to eliminate
pots, failed to take into account the
impact of the measure on trawlers,
failed to articulate its objective for
management, and {ailed to look at
reasonable alternatives.

Response. Section 708 of the
Administrative Procedure Act (APA)
gets standards for agency action,
findings, and conclusions, requiring
them to be set aside following judicial
review if they are found to be arbitrary,
capricious, an abuse of discretion, or
otherwise not in accordance with law.
Since the Council plays a primary role in
formulating policy regarding the conduct
of fisheries in Federal waters off Alaska,
and makes recommendations to the ~
Secretary for the implementation of that
policy, the process by which the Council
makes such recommendations must be
governed by the standardg set forth in
the APA.

NOAA is convinced that the Council
was not predisposed to eliminate pots. [t
considered voluminous testimony at
geveral Council meetings from pot
fishermen with years of experience in
the sablefish fishery off the Pacific
coast, It considered testimony as to their
needs to expand into the Gulf of Alaska
sablefish fisherv with pot gear as a
result of reduced fishing otf the Pacific
coast, and the amount of effort, time,
and money invested in pots and vessels,
Trawl fishermen also testified that they
needed to harvest the more valuable
sablefish to subsidize their operations
for other groundfish species for which
their profit margin is small. Hook and
line fishermen testified about their
needs for an alternative to the severely
over-capitalized hook and line fishery
for Pacific halibut, The Council heard
many arguments for and against
variations of the Amendment concerning
efficiency, product quality, potential for
gear conflicts and ground preemptions,
reduced employment among the fishing,
processing, and transporting sectors,
and conservation of the sablefish
resource. Questions posed by Council
members to those testifying from among
all the user groups gave no indication
that the Council was predisposed to
eliminate pot gear, failed to take into
account the impact of the measure on
trawlers, failed to arttculate its
objectives for management, or failed to
look at reasonable alternatives. NOAA
concludes that the Council's process
was consistent with the APA.

. being presented to the Council.

~ Alaska, The Council considered the

Comment 11, The RIR evidences a
basis in favor of hook and line interests
which is so pervasive as to render 1t
vulnerable to judicial intervention,

Response. The RIR is an analysig of
the potential problems of ground
preemptions, gear conflicts, and
socioeconomic disruption to the
predominant existing infrastructure
dependent on the sablefish resource, l.e.,
the problems highlighted to the Council
by public testimony. I the RIR appears
biased toward resolution of these

B
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et dwsn

problems, it is because it contains -
statements of the problems perceived by 1
the hook and line fishermen and Council i
that justified resolution through Federal %
regulation. It must be emphasized e
strongly that the RIR i3 only one part of "
the total record of the consideration of A
the amendment by the Council and 'z
NOAA. Neither the Council nor NOAA i
necessarily concurs with all the %
conclusions of the RIR, and they went o
well beyond it in formulating their final e
decisions on the amendment, o
Comment 12. The record does not i
clearly show that the Council P
adequately considered alternatives to i
the proposed amendment which would s
be more fair and equitable. %?
Response. The Council considered, x
and recorded on tape, voluminous public ¥
testimony at its February, March, and 3
May 1985 meetings about possible R

{4

combinations of areas and sablefish
allocation shares. The subject of this -
testimony concerned fairness and equity
as perceived by the fishermen or their
representatives who presented it, and
Tesulted in a vast range of altermnatives

Comment 13, The amendment is
inconsistent with the intent of the
Magnuson Act te encourage full
domestication of fisheries in U,S. :

waters. .
Response, Sablefish is now a fully
domesticated fishery in the Gulf of :

effects that allocating sablefish to hook:
and line gear and trawlers and the

have on U.S, fishermen who have been
fishing in the Gulf of Alaska. The
Council deliberately established hook
and line gear ag the primary gear type in - <\%
the sabletish fishery partly to give users
af that gear an alternative fishery they
could depend upon during seasong when
the Puunc halibut fishery would not
support the hook and line fleet, Except
for a small purt of the hook and line
fleet wnich is able to produce a little |
income from rockf{ish landings, a . .'

L «4 Pt xmu

pnmary resource {or the hook and line **

fleet is sablefish, The 20 percent "'”

nllocduon to U.S. trawlers is more thdn B X3
'::a-m‘:,:‘
"‘?‘r‘-"l"?
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is needed to support a bycatch in other
target fisheries. It is intended by the
Council to provide for a directed trawl
fishery to aid trawl operations that are
dependent on small profit margins
resulting from low-value groundfish
species, The Council's consideration of
the needs of trawlers reflects its intent
to foster the domestic harvest of all
groundfish,

Comment 14, Panels in pots can be
made of biodegradable material that
would rot away, thus preventing “‘ghost"
fishing.

Response. Current domestic
regulations implenenting the FMP at 50
CFR 672.24 require each sablefish pot to
have a biodegradable panel of untreated
cotton twine or natural fiber in the
tunnel that will allow sablefish to
escape. NOAA understands that this
panel functions as intended.

Comment 15, Hooked undersized
sablefish suffer mortality.

Response. Comment noted. Small fish
often undergo physical trauma as a
result of being hooked,

Comment 16. Large amounts of hook
and line gear are lost annually.

Response. Comment noted. NOAA
has no data to estimate how much hook
and line gear is lost, but any type of
fishing gear is subject to loss and this
. leads to costs in the fishery.

Comment 17, The RIR is inadequate
~ under the RFA, Executive Order 12291,

and NOAA guidelines.

Response. Requirements of the RFA,
the Execulive Order, and the national
standards guidelines include the types
of information that should be included
when analyzing a regulation to
determine whether it is “'significant"
under the RFA and/or whether it is
“major’ within the meaning of the
Executive Order. NOAA has no rigid
format to be followed in preparation of
an analysis, but does set standards that
the analysis must comply with to satisfy
the requirements of the RFA and the
 Executive Order. Although NOAA
recognizes that the RIR has certain
shortcomings, it has concluded that it is
adequale to salisfy the requirements of
the RFA and Executive Order. NOAA
emphasizes that the RIR is not the sole
record of the Council's consideration of
alternatives and impacts of the
proposed actions, The Council
considered extensive testimony and
comments which form the full
admirustrative record and upon which it
relied heavilv in making its
recommendations,

Comment 18. The environmental
assessment is inadequate, because il
fails to identify individuals contacted in
the process of preparing the document,

-

and because the agency falled to
actively solicit public comments.
Response, The Councll identiflied
agencies, but not individuals, when it
prepared the EA. Although NOAA did
not use the words "invite comments’ or
similar words to actively solicit public
comments, both the Notice of
Avallability and the Notice of Proposed
Rulemaking (NPR) stated that the EA
was available for public review at the
Councll's offica. NOAA considers the
invitation for comments in the NPR to be
an initiation for comments on all
documents supporting the proposed rule,
This is because the findings in the
CLASSIFICATION section concerning
“other applicable law' are based on the
gupporting documents, thus subjecting

those documents also to comment

during the comment period.

Comment 19. The decision not to
prepare an environmental impact
statement is substantively in error.

Response. The purpose of an EA 13 to
determine whether significant impacts
on the human environment could result
from a proposed action, If the action is
determined not to be significant, the EA
and the resulting "finding of no
significant impact” will be the
environmental documents required
under NEPA, NOAA believes the
decision not to prepare an '
environmental impact statement on the
basis of the EA is appropriate and
complies fully with NEPA,

Comments on Other Issues

Comment 20, The April 1 starting date
would promote resolution of problems |
associated with vegsel safety and
product quality.

Response, NOAA notes the comment
and concurs that. on the basis of
testimony on the season slarting date
issue, vessel safety will be enhanced,
especially among those smaller vessels
that would otherwise try to competg
with larger pot and hook and line
vessels during inclement late winter
weather, NOAA has no information to
take a position on product quality, Many
fishermen and processors have stated
that the occurrence of “jelly bellies" or
fish which have soft, infirm flesh is
common during the pre-April 1 spawning
period.

Comment 21, Amendment 14
establishes a weekly catch reporting
system for certain catcher/processor
vessels. Initially, the Council considered
requiring domestic observers on board
such vessels, but problems of liability
for the safety of such observers caused
consideration of the catcher/reporting
svstem instead, The commenter
recommends approval of Amendment 14

as quickly as possible, including the
reporting system,

Response. NOAA notes the comment,

Comment 22. The reporting
requirements are not clear whether the
statement al § 672.5(a){3)(A), "'no such
operator may retain any part of the
vessel's catch on board that vessel for a
period of more than 14 days from the
time it is caught unless the Regional
Director has besn notified as required
under this paragraph during that period"
{s Intended to be simply, a means of
defining vessels which are subject to the
reporting requirement, or whether this is
intended to be a penalty, mandaling
seizure of the catch from a vessel failing
to comply with reporting requirements.
The planning burden and cost of giving
24 hours advance nolification of starting
and stopping fishing activities is high.
The needs of management do not
require such real-time information about
the commencement of fishing,

Response. The purpose of this
requirement is to define vessels that are
subject to this reporting requirement,
Prohibiting retention for more than 14
days does not mandate seizure of the
catch from a vessel failing to comply
with the requirement, Under the
Magnuson Act, the vessel may receive a
notice of warning or a citation.
Depending on the gravity of the
situation, further sanctions are possible,
A catch may be seized, or the vessel
may be seized. For serious infractions,
even criminal penalties are possible.

This new reporting requirement is
intended to collect information on catch
from those catcher/processing vessels
that remain at sea for lengthy periods
and which do not otherwise land their
catches frequently enough to provide
managers information needed to make
real-time management decisions. The
Council discussed various ways by
which catcher/processors could be
defined and thus considered separately
from the large number of vessels that
make short trips, return to port, and
report their catches within a time frame
useful to managers. Experienced
managers and processors suggested that
catcher/ processors are likely to remain
at sea for 14 days or more: 14 days,
therefore, is a general guide to define the
category of catcher/processors for
which timely catch estimates have not
been available in the past and which are
subject to this requirement,

NOAA believes the benefits to the
resource of requiring catcher/processors
to give 24-hour notification before
starting and stopping fishing in a
regulatory area or district outweighs the
costs to the industry, NMFS believes
that effective fisheries management
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requires effective enforcement: NMFS'
experience of regulating the floreign
fisheries using the same standards has
proved that fishing vessels ara able to
comply with the requirement without
inordinate costs. .

Comment 23. The lext {n § 672.25(b),
Disposal of fishing gear and other
articles, must include the word
“floating" between the words
“discarded' and "“fishing" to be
consistent with specific regulatory
language approved by the North Pacific
Fishery Management Council.

Response, Comment noted. This
regulation is being set aside at this time
until further analysisg g provided.

Classification
The Regional Director determined that

this amendment is necessary for the -,

conservation and management of the
groundfish fishery and that it is.
consistent with the Magnuson Act and
ather applicable law.

The Council prepared an EA for this
amendment and concluded that there
will be no significant impact on the
human environment ag a result of this.
rule. A copy of the EA may be obtained
from the Council at the address above.

The Administrator of NOAA
determined that this rule is not a "major
rule” requiring a regulatory impact
analysis under Executive Order 12291,
This determination {s based on the RIR/
FRFA prepared by the Council. A copy
af the RIR/FRFA may be obtained from
the Council at the address above,

The Council prepared a FRFA which
describes the effects this rule will have
on amall entities. You may obtain a copy
of the FRFA from the Council at the
address above.

This rule containg collection of
information requirements subject ta the
Paperwork Reduction Act. The

_collection of information has bean

approved by the Office of Management
and Budget and continues under OMB
Control Numbers 0848~0097 and ~0018,

The Council determined that this rule
will be implernented in a manner that isg
consistent to the maximum extent
praticable with the approved coastal
zone management program of Alaska.
This determination was submitted for
review by the responsible Slate agencies
under section 307 of the Coastal Zone
Management Act. The State agencies
agreed with this determination.

List of Subject In 50 CTR Part 672

Fisheries, Reporting and
recordkeeping requirements,

G g
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Daled: Qctober 18, 1985.
Carmen J. Blondin.
Deputy Assistant Administrator for Fisharies
Resource Management, Nativnal Martne
Fisheries Servies,

PART 672—GROUNDFISH OF THE
GULF OF ALASKA

For the reasons set out in the
preamble, Part 672 is amended to read
as follows:

1. The authority citation for Part 872
continues ta read as follows:

Autharity: 16 U.5.C. 1801 et seq.

2. In the table of contents, new
gections are added in numerical order to
read as follows:

Subpart B~Management Measures

L] £ ] L] L[] L[]
Sec.

872,23 Seasong.

LN ) * * * *

872.25 Disposal of fishing gear und other
articles. (Reserved)

3. In § 672.2, a new definition,
Directed fishing, ls added in
alphabetical order; in the definition for
Regulatory district, paragraphs (1), {2),
(3), and (4) are renumbered (2], (3), (4)..
and (5), respectively, and a new
paragraph (1).is added. ta.read as
follows:

§672.2 Definitions.
L] -« L] L] -

Directed fishing, with respect to any
gpecies, stock or other aggregation of
fish, means fishing that {s intended or
can reasonably be expected to result in
the catching, taking, or harvesting of
quantities of such fish that amount to 20
percent or more of the catch, take, or
harvest, or to 20 percent or more of the
total amount of fish or fish products on
board at any time. It will be a rebuttable
presumption that, when any apecies,
stock, or other aggregation of fish
comprises 20 percent or more of the
catch, take, or harvest, or 20 percent or
more of the total amount of fish or fish
products an board at any time, such
fishing was directed to fishing for such
fish.
. L] [] * w

Regulatory district = = *

(1) Central Southeast Qutside
district—all waters of the FCZ between
56'00" N. latitude and 57°30° N. latitude
and east of 137°00° W. longitude;

L] ] L[] . -

4. In § 672.4, paragraphs (b}, (d), and

(e) are reviged to read as follows:

§672.4 Permrs,

. L4 . * -

(b) Application. The veaset permit
required under paragraph (a} of this

R R N IR TINE B L

L o T O TR ]

section may be obtained by submitting
to the Regional Director a written
application containing the fullowing
{nformation:

(1) The vessel owner's name. mailing
address, and telephone numbers

{2) The name of the vessei:

(3) The vassel's U.S\ Coast Guard
documentation number or State
registration numbers

(4) The home port of the vessels

(5) The type of fishing gear to be used;

(6) The length and net tonnage of the
vegsel;

(7) The hull color of the vessel:

(8) The names of all operators and/or
lessees of the vessel:

- (9) Whether the vesgsel {3 to be used in
fish harvesting, in which case the type o
fishing gear to be used must be
specified; or for support aperations.
including the receipt of fish from U.S,
vessels at sea; and

(10) The signature of the applicant.

v » » * »

(d) Notification of change, (1) Except
ag provided in paragraph [d)(2) of this
gection, any person who has applied for
and re.eived a permit under this section
must give written notification of any

-change in the information provided

under paragraph (b) of this seclion lo
the Regional Director within 30 days of
the date of that change,

(2) A permit issued under this section
wul authonze either harvesting or
support operationg, but not both. The
notification ta the Regional Director
under paragraph (d}){1) of this section of
a change in the type of operations in
which that vessel is to engage must be
completed befora that vessel beging the
new type of operation.

f

(e) Duration, A permit will continue in

full force and effect through December

31 of the year for which it was issued, or

until {t {s revoked, suspended. or
modified under Part 821 (Civil
Prucedures) of this chapter:

. * . L] .

5.[n § 872.5. a new paragraph (a)(3}is
added to read as follows:

§672,5 Reporting requirements,
. (a) L

(3) Catcher/processor and
muothership/processor vesseis,

The operator of any fishing vessel
regulated under this part who freezes or
dry-salts any part of its catch of
groundlish on board that vessel and
retaing that fish at sea for a penod of
more than 14 days from the ume it ig
caught, or wha recelves groundfish at
sea from a {ishing vessel regulated
under this part and retains that fish at
gea for a period of more than 14 days
from the time it is received, must, in

/
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PART 208—STATE GRANTS FOR ~*7  Subpart A—How States Obtain Funds ~ Private - =i i<’ oo
.STRENGTHENING THE SKILLSOF '  for Programs Under T’hls Part - - Publlc D L ey
TEACHERS ANG INSTRUCTION IN General =~ = . ceweemiTeit L (c) Addrhona/ defm/uons. The o
- MATHEMATICS, SCIENCE. FOREIGN e A . \
. e e ¢ following terms are used in thls part!
LANGUAGE& AND COMPUTEH ‘- §2QBJ Pumgse. ' _\ S , “Criti lf i l paNs
LEARNING AND FOR INCREASING : ritical foreign languages’ means
- The Secretary provides ﬁnanmal ... languages designated by the Secretary
THE ACCESS OF ALL STUDENTS T0
. THAT IHSTRUCTION ) - ' assistance under this part to States to—  {na notice publlshed In the Federal
‘ = {8l lmprove the skills of teachers and Register as critical to natlonal security,
Subpart A—How States Obtain Fundia for | instruction In mathematics, sclence, * gconomic, or scientifl needs,
: qunmﬂnder ThisPart .. fg;%gl?l;a:%ages. and cumputer N "ECIA" means the Education 4
| Gewesal ~ =T T : .+ " (b) Increase the access of all students l;ar;sozlédgtéog and Improvement Act of
L I S v . 3801 et seq. VI
See b . w e Loaino - tothatinstruction, g losie e e WEESA" i
: et N g means the Education for ... -
e :g:} m‘ it apwsitoqmg:‘nm " (20U.8.C. 3981) ‘:“ .30 szt ews  Economic Security Act, 20 US.C. 3301 et
. mdarﬁmm . §208.2 Regulatlona that apply to Lol Seq J et
., 2083 Defimtuos wha applyanpmgmms - programa under this part. . yoro s giop “GlIted and talented student." for the
Leoe o umoher this part. e . The following regulations apply to ., 1," -purpose of Title II, means a student, AR
- 2064-»15&1@ ]Ramd] , . - . programs for which the Secretary e of . Identified by various measures, who
Slﬂl!l '\p;:ﬂﬁinun Pn)mdum L prg\/ldes ﬁnanmal ESSISMHCB under [h B demonstrates actual or potentlal high —
mn Conditions a State must meet to - Part: et I performance capability, particilarly in
‘ mmmfmd: : me,, A ns (a) The regulatlona in thls parL except _ .the fields of mathematics, science, ~-— = -
‘20812 State application. T that— - ‘wiws-s +  foreign languages, or computer leaming., =S VAT
.208.13. Slale assessment of need, -~ ~- -=* - (1) SUbPﬂPf G does not apply to ~—=:= ~."Historically undarrepmsented and Y
208.14-20820 [Reserved| e er i elementary and secondary education ... undersawed populations" include =+
“ Alle Procedures ... 7.7+ s w programs authorized under section 208 - females, minorities, handlcapped o

. tl . h pov s
— :‘ 20871 Allotmentto States, : Of['g Seugp:?tdﬁ does - persons, persans of limited-English __ 1+ -7,

notappl?to Higher “proficiency, and migrants, =,

22 Reullotment to States. T

20823 Allotment to the Insular Areas. = - === -education programs authorized under = “Magnet school programs for g\ftad %
5 #208.24 _Allotment to the Bureau oflndlau A .‘ section 207 of TitleIL . .. .“i.. . . andtalented students, as used in «»=xy 3 .5
oIt Affalm ) sar. - (b) The Education Department ., “"‘"“‘“ § 208,36(a}(2)(l1), means programs for ™. ¥ .
203&4330 [Reserved] ..., u.',',\ '. . &%‘éﬁ;?ﬁ“g?ggg%vat%‘;mm ons gxfted and talented students in magnet .
- s - n ar o o 2L schools or magnet programs in regular <7
’ S‘éﬂ&ﬁ?ﬂ;ﬂﬂtsmﬂgnﬁ&”m ;mw(Adm nistration of Grants), Part 76 - .2," _gchools that attract gifted and talenledH ,
mgl Conditions an LEA must meet lo (State-Administered Programs), Part 77 - gtydents from other schools. For the , ‘27 '
T L& pecelve fands. e ‘ " (Deflnitions that Apply to Department - ‘purpose of Title U, a magnet school is'a .
.. 20832 LEA application and renewa], - Regulations), Part 78 (Education Appeal  gchool or'education center that offers a
¥ 20803 LEA assessmentof need. .- - Board). and Part79 (Intergovernmental - gpecial curriculum, Including but not f‘.
7. 20834 Allocation of funds. - ..+ Review of Department of Education , - limlted to schools or education centers ~
', 20835 Use of funds by LEAs. .. - Programs and Activitles). . ... ... gapable of altracting substantial
7, 208,38 Use of funds by SEAs, . . ,,»;; . (20 U.8.C. 39613971, 3973) B ; * ©.° numbersof students of different ramal

| 20830840 [Reserved] ‘ 2083 "Definitions that apply to pr © backgrounds, .

" Subpart C—+igher Education Program - 3nderth|s:arr‘t. on.s a uppyto programa “" “Nonprofit orgunizatlons nclude, but ,

Requirements (a) Definitions i 'th;Educauonfor * are not Umited to, museums, libraries, 5
. 20841 Allucation of funds. educational television stations, = ..y,

" " 20842 Use of fands by SAHES, T E‘canomic Security Act, The followmg
’ terms used In this part are defined in .
20843 Uye of funds by [HEs.
208 464-20850 [Reserved] ) < sections J and 202 of the Education for

- Economic Security Acts .. .. .-
. Subpart 0—Fiscal Requirements =0 * . y

i Area vocational education school
. 20851 Suvpplernent, not supplant. . Elementary school in .. =

professional science, mathematics, . .. oy
foreign language and engineering w3 ™
sociaties and associations, associations - -
for the dovelopment and dissemination © %)
-of projects designed to improve student

-~ 20852-20850 [Reserved) SRR ST -_understandmg and performance in "~ ¥
o Governor st e Tt Y science, mathematics, and cntical -
';—. Subpart E—Participation of Children and - [nstitution of higher education vl foreien languages, and other
.. Texcters in Private Schools . - - «---——- ;. JUnior or community college el ;o K guages, PR S
Local educational . .. " -+ organizations that meet the deﬂnllon of s
T 20881 Pmmmmmofdnﬂdrenand teachers acal educationa agency L ft'" in 34 CFR 77.1 Lk
n private achools. c-. - Secondary school ..t PIT D \fT . TRONPIOR A0 ‘
20852 Bypass—General. e Secretary .. el e o Cewalt o “Title II" means Title Il of the
20883 Notce by the Secretary. " State L e e S Education for Economic Security Act,
20864 Bypass procedures. ‘, State agency for h igher educatlon s .. (20 US.C. 3002, 3961-871, 3973)
20865  Appotniment and functions of a State educational agency - . .
beaning afficer. (b) Definitions in EDGAR. The - * §3208.4-208.10 (Reservad] -
20866 Heanng procedures, ) foll din th , ! ‘ :
20867 Post-heanng procedures, ollowing terms used in this part are State Application Procedures
20858 [udicial review of bypass actions. defined in 34 CFR 77.1: LT -
20869-208.70 (Reserved| Application LR § 208, 11' c:ndltlonn a State muat meet to
Authonty: Secs. 2m-211, 213 of Title . . Department o rocarve funcs: , ' SR
- Education {or Economic Security Act (20 - = - EDGAR -+ rrm=e b= o TR LA State that desire to receive funds .
* U.S.C. 3981-3971, 3973), unleu otherwme Flacal Year .7 7m0 TN w0 d v : under thia part shall have on ﬁle w:lh "

"‘. no!ed

- «r’ - Nonprofit -t A L :'11-7. tha Secretary—-. '
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018 (8] An applftmuon that meets the .., (7) Provides asanrances [or the -« vt
'giw w requiremenmts in § 2084% and . .- i equitable participation of private sekoo}
j‘f:, (b For the second year far which ~." e’ children and teachery in the PuUrposes
‘ funds are made available, & State .-~ and benefits of Titke I tn accordance
asseusmert af need submittad in S with § zoaetyand < - .
agco with the requirements in {8) Provides fiscal control and
§208.12.. L accaunting proceduras tgwm
(20 U1.5.C. 3960, 3969} T ti) Emsure proper accounting of funds
e made avaitable under this part; and
§208.72 State apphcation. L (i} Ensure the verification of the
(a) Conterrts. A State application may  programs assisted under this part.

be submitted in any

determines is appropriate, ed the
< applicatione— «t-e * PO

e

AT IN

- (1) Designates the— "

Coeel e

form that the State

" i) State educational agewey ("SEA} ar

{b) Amendments. {1} A State shalt
amend its application as necessary in
accordance with the provisions i 34
: CFR78.140-78,1417, * - 7w3 - ¢ '
2= (2)(1) For the second year for which

L.
- ey

"' the agency respongible for the . .+~ funds are made aveilable wrder this

+=»~ administration and supervision'of the.

part, the State shall amend the program

elememtary and se educatiew . = description requiredt under puragraph
“ Pprograms deseribed in Swbpart Bof this  (a)(2) of this section to describe how the
part; and - ' it services provided in the State addreas

: (1i) State agency far higher education -
. (SAHE) as the agency responsible for -
-« the administration and supervision of * « § 208a.3(a)(2)
described m

« . higher educatien programe
Subpart Cof thisparts ..~ v

{2) Describes the programs Emrwh'n’cb

funds will be used undes this party

unmet needs identified in the final State
aseessment of need required under @ -

(1i] Ta meet the x;eddir:emalrri m o :
- paragraph (b)(2)(1) of this section, the
State may cross-reference the program

description in § 208,13(b)(2) if that

(3) Provides assurances that payments deacriptien includes the information

will be distributed by the State in
accordance with the provisians of
2. 8820834 and 20841;. . - -
", & (4) Provides procedutes fop—.. .

-,

. =" (i) Submitting applications far the - e
+ww; programs described. in Subparts B and C

M

- o‘f this part; and 7 Mhn

(% (W} Approval of applications by the R
.+ appropriate State agency, including = 7°
.+, 8ppropriate procedures te ensure that ' * -
' = the appropriate State ageacy will not

disapprave an application withaut

.* notice and opportunity {or a hearing in . -
%, accordance with 34 CFR 76.401. The . . '
* Secretary does nat interpret disapproval

-, ol an applicatian to include a . ..

‘. determination by a SAHE as to the .
relative merit of a competing application:

= under § Z08.41(a] .t

-y

the assessment of need
§ m}a: .- ._.,‘. -—-;“"lln. X

xS

' o ffifIn Umsécondﬁérfar which funds ‘
.+ are available under this part, the State ‘
- will use funds for purposes consistent Vot

- with the findings of the State
assessment of need; - !
(fii} For programs deseribed iy

" Subpart B of this part, the provisions of
: Title It will be carried out;.

section 210 of
and 8

(iv) To the extent feasible, evakuations
gsséstedwmbeq._

. of the programs
performed; - .

(8) Provides assuramces that funds ..

. made available under this part will be .
used to supplement and not suppland - -
non-Federal funds in accordance witls

Jd2oesn -

RN

(§) Provides assurances that—-" * ‘
<3 [i] The State will prepare and submit )
. required under

RS [ R

required in paragraph (b)(2)(i) of this
n . fc} Approval The Secretary approves
et any State application that meets the
requirements of this section. =~ -~ ©..i°
- {(Approved by the Office of Management and -
_ Budget immder Comrol Number 1810-0515)
(20 U.8.C/ageg) TN e o s

N g

[
N

~ e 5

b (a) A State shall— i 05« i -
s 7 (1) After examining the tocal ot e
aggsessments submittee under § 20033,
-« prepare and make available talocal .. .
educational agencies (LEAs) within the -
State a preliminary assessment of the .
status of mathematies, science, foreign -
languages, and computer learning within .
T .o the State's pubtic and private U
70" elementary and secomdary scheols and .
institutions of higher education (IHEs} - °
not later than nine months following the -
"¢+ date for which funds first become -

available for obligation by the State -+
under thispartyand . .. . . . .

2] Prepare a final version of the -+ -

“assessment for submission.to the . .
Secretary naot later than twelve months
after the date for which funds under this
part become available far abligation by
the State, - - . .

(b) The State assesament may be
- submitted in any form that the State
., - determines is appropriate. provided the
" assessmente .

(1) Describes and
- «projection of—

A et

{
et

provides a five-year

+ (1) The availability of qualified .. .:., .
mathematics, science, foreign languages,
« .o amd compuxerketrmmgleaphcrs at the

. foreign langwages, and computer

" science, [oreign languages, and . :
§208.13 State assessment at nead. .. . . ’

DR

-area vocational education schooks; - -+ -

E (vi) Private elementary and secandary
‘schoals; and . ©.

"(Approved by the Qffice ofhﬁnwemn‘t and . '
- Budgel under Contrel Number u410-0512) ., . *

secondary and p osisecondary education
levels within the State; == . 2 Al

(H) The qualifications of teachers mo
mathematics, sclence, forelgn langnages, ™« +3
and computer learning at the secondary
and postsecondary education lovels;

(ii) The qualiNcations of teuchers at R
the elementary level to teach Ve i)
mathematics, science, foreiyn languages, =
and computer learning; -

{tv) The State standards for teachar FCRREE,
certi{ication, including any special -
exceptions rurrontly made, for teachers -
of mathematics, science, forelgn .
languages, and computer learning, "

(v] The avallability of adequate
curricula and instructional materials

and equipment {n mathematics, scienca,

b

learning: anad

{vi) The degree of access to
Instruction in mathematics, science,
foreign languages, and computer
learning of histerxcally underrepresented
and underserved pupulations and of the
gliled and talented; and .

{2) Describes the programs, initatives,
and resources committed ot projecied to
be undertaken within the State to—

(1) Improve teacher recrisitment and
relention in the fields of mathemates, - i,
sciencn, foreign languages, apd o 0L
computer learming, < mae o

(i) Impsove teacher qualifications ard® ' |
skills in the fields of mathematics, EEETII

ST

IR M P

computer learming. - 2Nyt
(iii) Improve curricula in malhematics,; -
science, foreign languages. and . ;. e
computer learning, including CoaT
instructional materials and equipment;
and . ' . R
(iv) Improve access far histarically 22 ™ ..
underrepresented and underserved | LA
populations and for the gitted and e
talented to instruction n mathematics,* ™ - .
science, foreign languages, and - 270 -
computer fearning.. = ¢ e et o

(c) The State assessment must be—

{1) Develaped in consultation with the '

-
e N

R

Gevernor, State legislature, State Board . o
of Educatian, LEAs within the State, and Y
representatives within the State of— . . . a r

(i) Vocational secondary schoals and =

(il) Public and private IHEs: ~ e

(il) Teacher organizationsy ="
(iv) Private industrys = . 7.7 - '
(v) Other nonprofit arganizalions: and -~ | ! |

(2) Submitted

jointly by the SEA andt 7
the SAHE. L e

o e,

(20 U.S.C. 3068)

Yoo pay ¥
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(a)(1) From ninety (90) percent of the |
funds appropriated under Title I for
auch flscal year, the Secretary
calculates for sach State an amount that
bears the same rallo lo the ninety (90)
percent as the number of children aged
five to seventeen, incluslve, {n the Slale
bears to the number of those children (n
all States, except thal the amount for, ..
any State will not be less than 05 .0\
percent of the amount avalilable under_ -
this section in any fiscal year, . " . "

~(2) For purposes of this section—- -«

(1) The term "Slate” does not include
Cuam, American Samoa, the Virgin
Islands, the Northarn Mariana lslanda.
o¢ the Trust Territory of the Pacifio--
Islandsiand - & - nan el i

- {1} The Secrealary delermlnus the .t
number of children aged fiveto it .ot
seventeen, incluslve, on the basis of the ;
most recent satisfactory data avalldbla
to the Segretary, o n.o o g

(b) From the amount of funds that a
State is eliglble to receive under
paragraph (a) of this section, the 0o
Secretary allots to the Statg— . icotis
" (1) Seventy (70) percent of those funds’
for use in elementary and secondary * -
education programs under section 208 of

. 'Iitle Il and Subpart B of this part; and -

- (2) Thlrty (30) percent of those funds

. for use in higher education programs -

under section 207 of Title I1 nnd Subpart
C of this part. «- *'*"‘f'ﬁ TR

(20USC, 3964(a), 3905) TN T
§ 208.22 Reallotment to States, - ° b

(a) If, after consultation with a Stata. -
the Secretary determines for any fiscal
year that the full amount the State i
receives under § 208.21 is not requlred
for that fiscal year to carry out the-,

. purposes of this part, the Secretary -

reallots the excess funds to other Stdteu .
in proportion to the original allotments -
to those Stales under § "08 21 for that .
year,

(b) If the Secretdry delem‘nlnes that

~ the amount to.be reallotted to a State

under paragraph (a) of this section
exceeds the amount the State needs and
will be able to use for that year, the
Secretary reduces the amount for that
State and reallots the excess funds
propornonately among the rpmammg
States,

(c) Any funds realloted lo a State are

- considered part of the State's ullolmenl :

under § 208.21 for that year,
(20 U.S.C. 3964(b))

. satisfactory dnlu avallable to the -

each flscal year, the Secretary allots up °
to one-half of thal amount among Guam,
American Samoa, the Virgin Islands, the
Northern Marianu lslands, and the Trust
Territory of the Paciflc lslands
according to thelr reapective nauda..‘ ‘
(2) The Secrstary delermines .,
respectlve neada acoording to the
relative number of children agud five to
sevenleen, Inoluslve, within each Insular

* Area, To make thls determination, the .-,

Secretary uses the most recent :: ., -3

\":"'- 1
Secretary, ,- "
(b) An Insulur Area’ muy ‘Ihelude the

. funds it is eligible to receive under |

paragraph (u) of this section infts | .
consolidaled grant application fn ;00 -
accordance with 34 CFR 76,125-70.137,

(20 U.S.C. 3964(c); S, Rept, 151, 88th Cong., 18t
5808 l" “984)) ‘ cen c. v N

§ 208 24 Allotment to the Bureau of Indlan
Aftairs,

(a) From the nmount available for .

ek

‘ carrying out section 204(c) of Title Il for

each Nscal year, the Secretary allots not
less than one-half of that amount to the

Bureau of Indian Affairs for programs ...
under this part for children in e anr
elementary and secondary schools .. i,

* operaled for Indian children by the U.S, "

© §9208.25-200.30 [Reserved] - .

- el

~ Department of the Interior, -

(b) The Bureau of Indlan Affalrs does :

not have to comply with the LRREREY:
« requirements for higher education v 2
programs in sectlon 207 of Title I und :
Subpart C of this part,y . o0 s

{20 U.8.C 3984{c); S Rept, 181, Qﬂth Cong 15(
Sess, 12 {1984)) - acf ;

‘o
.‘o'\

© Subpart B—Elementary and”
Secondary Education Program
Hequlremenw

.,;.' e

Ay !

§ dﬂﬁ 31 Conditions an LEA muut meet to .

recelve tunds, - ‘- "

(a) For the first vear for whlch funds
are made avallable under this part, an

LEA that desires to receive an allocatioh»-

of funds shall submit to the SEA an—
(1) Application that meets the :
requiremnenty of § 208.32(a); and
(2) Assessment of need that meets the
requirements of § 208.33, o
(b) To receive a renewal of funda |
under this part, the LEA shall submit to
the SEA the Information requnred in .
§ 208.32(b). ‘ S
(20 US.C

bogee e
. [N t

C. 3960(b)(3), 3968(b)(4), 3970)

§ 208,32 LEA application and renewal.

(a) Application. Each LEA applluallon
must include—

§3 208,14—208.20 (Fleurvodl Tl 3 §208.23  Allotment to the Insular Areas. - ’(1] Information the SEA mué) require
shiw e’ (g)(1) From the amount available for ~ describing the LEA's proposed aclivilles
Allotmenl Pmcedum’ mJe ISR “i i sarrying out section 204(o) of Tltle Il for

and expenditures of funds for those -
activities under § 208,35 '

(2) Any assurances the SEA may
requlre to ensure that the LEA will
comply with the provisions of Title Il
unid this purti and

{3) An assurance that programs of
Inservice tralning and retraining will
takoe into account the need [or groater
accoss to and participation In
mathemutios, sclence, and compuler
learning programs and carvoers for
students from higtorically . ..
undarrepresented und underaarved
populations.

(b) Renewal. To racelve a renewal of
funds under this part, an LEA ghall
submit to the SEA—

(1) Evidence that shows the LEA is
implementing the programs ussnsled
under this part so thate— :

(1) A aubstantial number.of touchnrs in
public and private schools in the LEA

-ure being served; and AEERRT

(1) Several grada levels of lnstruclmn
are invalved In the LEA's program;

(2) A description of how the services
agslated will address unmel needs
dascribed in the State's uqsassmunl of
need in § 208,13 and '

(3) Any other information ruqulred by
ihe SEA.L-

(Approved by the Office of Munugemenl und

T T TR

Budget under control number 1610-0525) . ., "
(20 U.S.C. 3960(b)(1), (3), 3969(b)(4), 3070(b)) . .

§208.33 LEA assessmentof need, - i’

(a) Each LEA assessment must include

- the need for assistance in—

(1) Teacher training, retralning, and -

inservice tralning and the training of | -

appropriate school personnel in the

. areas of mathematics, science, foreign
“* languages, and computer lauming. .

inclucllng a description of— . '

(i) The availability and qudllflcallonn
of teachers at the secondary level in the
areas of mathemalics, sclence, foreign
languages, and computer learning: and -

(1) The quullﬂcallons of teachers at’
the elementary level lo taach lhose
areus;

(2) Improving mslmruonn] matmals .

and equipment related to mulhernancs
and science education; and

(3) Improving the access to instruction
in mathematics, science, foreign

- languages, and computer learning of

students from historically P
underrepresented and underserved
populations and of gifted and talented
studenty based on an assessment of the:
current degree of access to instruction of
these students, , ‘

(b) The assessment of need must
Include a description of—

CBT b v PR R e P oraf 1 | e P A I 2O I o et 0 et
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* § 208.36 not mare than thirty (30) -+ .=
" i percent of the funds made available for ‘-

Ve ety
L)
iy

---- . g

', provided under § 208.35(a) and (o) and
" v (2) How the services assisted will _.

-

“
Y
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4t

w (1) The types of services to be -

meet the program noeds of the LEA,

(c) The assessment of need under this
section must refleat the needs of
children and teachers In public and
private elemantary and secondary
schools in the LEA, .- :

. Is ! ,
{Approvad by the Office af Management and

« Budget undur control number 1810-0525)

(20 UlSlCo 3970. 3971] toeh ""‘ﬁ"” lj'l.“l:‘l't

Lﬂj.‘n

distribute to LEAs within the State for -
‘use under § 208,35 not less than sevanty
(70) percent of the funds made available
for elementary and secondary education
programs under § 208.21[b)(3as-, .
follows: = e S
" (1) Fifty (50) percent of the funds must
be distributed according to the relative
number of children enrolled In public
and private schools within the achool
districts of the LEAg, =~ -~ 0 = -
(2) Fifty (50) percent of the funds must
be distributud according to the same
proportion as funds under Chapter 1 of
the ECIA are distributed,  « = -
* (b) Funds for SEAs, An SEA shall
reserve for use in accordance with.” -

elementary and secondary education :
- programs under § 208,21(b)(1).. - e
(20 US.C. 3980(b); 'S, Rept. 151, 881h Cong,, 1at

Sess, 13-14 (1083)} - v inar r‘.‘e‘,‘,:.gl;'_."v; P

EE N Mo PR AR

BEEPTRTIAE -
§200.35 Use of funds by LEAg) o 5oy 1v
{a) Except ay provided in paragraphs

" (b) and (c) of this seation, an LEA shall

! .

.
Ce ot
TN
e

S

i

C

. use the funds it recelves under - i

<
'.,.‘\'

"+ vocational educatlon courses;,, . y
« " (b)(1)If an LEA determines that it \
- does not need some or all of the funds i

§ 208.34(a) for the expansion and
Improvement of inservice training and
retraining in the fields of mathematics -
and science of teachers and other -« .y

- appropriate schoo!l personnel, Including

vocational education teachers who use

....mathematics and science in teaching - -

IR

recelves under this part to meet the
needs identified in its assessment of .

. need for the training and retraining

- specified in paragraph (a) of this section,

the LEA may request the SEA to waive
to the extent necessary the provisions in
paragraph (a) of thls section in order
that the LEA may use funds not needed
under paragraph (a) of this section for
pregrams under paragraph (c) of this
section, , e
(2)(1) If the SEA defermines that the
LEA dnes not need some or all of the ' )
fundg the LEA recelves under (his part
to mest the needs identified in the LEA's
assessment of need for the training and

§208.34 Aflacation of funds, % it
v () Funds for LEAg. An SEA'shall

IR RV

NP S

" section; and S o
(i) The dissemination of Information. .

-retralning specified in' paragraph (a) of -

this soation, the SEA shall grant the - _
‘s request for 8 walver, . . .

(1) In granting a walver, the SEA shall
engure that the LEA will meet the
requiremants for the aquitnble .
particlpation of childron and teachars in
private schools In accordance with
saction 211 of Title Il und 34 CFR 76,651~
706.602, e :

(c)(1) Except as pravided In paragraph
(0)(2) of this section, I{ an LEA receives |
a walver under paragraph (b) of this
section, the LEA shall use funds not
needed under puragraph (a) of thig ..+
sectlon for— - 'y Lo

i) Computer learning and {nstruction;

if) Foreign language Instruction; and

(ii1) Instructional materlals and
equipment related to mathemutics and
science Instruction,” o

(2) Of the funds an LEA receives
under § 208,34(a), an LEA ray not use:
morg than=— -« . e oo

(i) Thirty (40) percent for the purchase
of computers and computer-reluted - -
Instructional equipment; and * - -

(ii) Fifteen (15) percent to strengthen

nstruction tn foreign languages,

(d) An LEA may carry out the training
and Instruction under this section— - -
(1) Through agreements with publio -~
agencies, private industry, IHEs, and
nonprofit organizations; and = wisia .
(2) In conjunction with one or mora <+
LEASs within the State, with the SEA, or -
with both LEAs and the SEA.

(20 U.S.C. 3988 (b);(c), 8970(c), 3071), - -
§208.38 Use of funds by SEAs, - ., .., ..

(a)(1) Subject to the requirement in - -
paragraph (a){2) of this section, an SEA

Lo

- shall use not less than twenty (20) . -

percent of the funds made avallable for
elementary and secondary education
programs under § 208,21(b)(1) for the . " :
benefit of children in public and private
elementary and secondary choo's for .-
programs in the fields of mathemutics, -
science, foreign languages, and RS
computer learning for—. - . <0
(1} Demonstration and exemplary .
programs fore..; < - o
(A) Teacher training, retraining, and -
inservice upgrading of teacher skills; - -
(D) Instructional materials and -
equipment and necessary technical
agsistance; and - N
(C) Special projects that meet the
requirements in paragraph (a)(2) of thia

'

relating to demonstration and -
exemplary programs to all LEAs within
the Stata, N

(2) Tho SEA shall use not less than
twenty (20) percent of the funds used to
meet the requirement In puragraph (a)(1).
of this section for special projects In

- prrgrame under § 208.21(b)(1) for—

. Requirements : ...

L 20USCag07(h) T

* co Ly . :1.:4-'.
. mathematios, solence, forelgn langgageg. e
and computer loarn(ng fore . witely ot

t. e
N

(1) Studenty from historically
underrapresented und underserved
populations; and v

(i1} Gifted and talentad students, Thae
projacts for gifted and talented students

may Include ussistance to magnel school -

programa (or those students,
(b) An 8EA shall use not less than five
(8) parcent of the funds made availuble

for elementary and secondary education - -

programs under § 208.21(b)(1) to provide

" technloa! asaistanoe to LEAs and, |f

appropriate, IHEs and nonprofit ..; ;"
organizationd that are conducting’ ™"
programs under § 208,35, e
(c) An SEA may not use more than (5)
percent of the funds made available for
elementary and secondary education )
(1) The State assessment of need © |
required by § 208.13; and I
(2) The coets Incurred by the SEA for
adminlstering and evaluating programs .
assisted undaer this part in the Stale,

(20 .8.C. 3988 (d)=(1), 3971)
§§ 208.97—208.40 (Reserved] = ' |

Subpa'rt C—Hligher Edlucutvllon Progran'\{

4 '
“-'ll*l

§ 208,41 Allocation of fund,

N L T
LR Ra40 I

(a) Funds for IHEs, (1) A SAHE shall ~ . |

distribute on a competitive basis to JHEs
within the State that apply for payments
not less than seventy-five (75) percent of
the funds made available for higher - ...
education programs under § 208.21(b)(2),
(2) The SALE shall make every effort '

| to ensure equitnble participation of *.!

private and public institutiongs of higher
education, . . - el e
(b) Funds for SAHEs, A SAHE shall - :

. ‘o
L O R

" reserve for use in accordance with -

§ 208,42 not more than twenty-five (25} =

percent of the funds made available for-. -

higher education programs under
§20821(b)(2) o, .o E

§208.42 Use of funds by SAHEs, . :.
(a}{1) Subject to the requirement In
paragraph (a)(2) of this section, a SAFE '
shall use not less than twenty (20)
percent of the funds made available for
higher education programs under
§ 208.21(b)(2) for cooperalive programs
among IHEs, LEAs, SEASs, private
industry, and nonprofit organizations for
the development and dissemination of
projects designed to improve student * -
understanding and performance in e
science, mathematics, and critical - "% °
foreign languages, ~ i - mie wme L, ren <
(2) In carrying out the requirement in
paragraph (a)(1) of this section, the .

L T
Py

473549 '
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. SAHE shall glve spuclal aunslderatlon 1o
programs Involving consortial |«
arrangemants that lnclude LEAs.

{b) A SAHE may no!l use moru than
flve [SL arcent of the funds made

, available for higher education progrums
Undet 208.21(b)(2) for—

(1) The Slate assessment of need |,

‘.requlrad by § 208.13; and .

© (2) The costs incurred b]y Lha SAI-KE A
for adminlstering and avalu

' programs assisted under thls partn ‘the
‘State, “um vt

(20 U.S.C. 2067 (c). (d) 3971[b)j

R 20843 Use of tunds by IHEs,, ""

: (a) Subfect to the requlxamant In "5
pasagraph (b} of this section, an LHE i‘
. shall use the funds aw::rded under ., 10y
. §208.41(a) for—
- [‘slabllshing lrninoeahip programs .
. [or new leachers who will speclalize tn
- teaching mathematics and sclanw at lhe
secondary school level; -
{2) Ratroining secondary school
. teachers, who spaclalize n dlsolpllnas

«"‘

AT poatr

"d

i8]

. ovo.0ther than the teaching of mathematics *

and sclence, to specialize In the leaching
* of mathematics, sclenace, or computer -

. learning, including provision of st{panda’

for pardcipation (n lnstitules authorized -

4.+ (3) Inservice training for eleman(ary.
L necondary. and vocational achuol
. teachers and training for other et {0)

" appropriate school personnel to lmprove
their teaching skills in the fields of.

‘1*‘ (v

W M

learing, including stipends far .- .-'.}IJ,
participation (n {nslitutos authonmd
under Tille | of the EESA. T
{b) To receive funds for pmgmma o

under paragraphs (a) {2) and (3) of this «
section, an IHE shall enter intoan .
agresment with an LEA, or 2 consortium
of LEAg, to provide lnservice training ..
and retraining for elementary and -, ;
secondary school teachers in public and
prwate schools in the LEA or LEAs,
« (c) Each [HE receiving funds under

§ 208.41(a) shall assure that programs of
 tralning retraining, and inservice

. training will take into account the need

" for greater access to and participation in

allng "2 '

hd'i"')\‘"(q (20 U 8, Cn 3969“} (B)) [’ '“' “"‘:' "‘4"
beail -Subpart E-—-Partlcipaﬂon of Chlldren

Ciee, n—v”“ i '\‘

RV LN 1

mathematics, science, and computer o1

mathematics, science, and computer v

learning and careers for——

(1) Students from histarically
underrepresentad and underverved
populations; and

(2) Gilted and talented studenta,
(20 US.C. 3907(b))

§§ 208.4‘—208.50 {Resarved|

aubpart D—-Flscal Hequlremen!s

$208.51 Supplement, not supglant. -

Thtme e M e e e R

4

A

' Any gran(m or subgrantes that - e

~+enrolled in private elementary and

‘o

recolvas funds under thls part~— v,
{a) Muy use those funds only o .
supplamunt and, to the extent .- r ..

ruaticable, to Increuss the lavel of
‘unds from non-Fedoral sources that .- «
would, In the absence of funds mode
. avallable under this part, be made -+ " «
avalluble for the purposes desaribed In
sections 200 and 207 of Tlla ik and
(b} May not use funds mada avallable

“under this part to supplant funds fmm

non-Fadaral sourdes, ;o0

H R}
i

§§ 208,52208.60 [Hasarve'd]

o

<and Teachera In anatu SChoula
LNy

§208.81: Pnrtlolpauon of chllclren and q«
teachers In private schaols, .. . -4 ‘s
{a) Participativn of aluldmn To tha»

extenl consistent with the number of -
children {n the Slata or an LEA who ure
entolled {n private elemantary and .
secondary schools, an SEA or LEA, aftar :
. consultation with appropriale private )", |
~schoal representatives, shall provide C
services and arrangements for the i
- baneflt of these children to ensure thelr
* equitable participation in the purposes “
and beneflts of Title [, <0 =500 i h e
(b} Participation of teachers. (1} To ou,
the extent consistent with the number of
children in the State or ann LEA who ara 1"
Cd
secondary schoaly, and SEA, LEA, or ' v
SAHE, after.consultation with - 2,11 7,
appropriate private school .
representatives, shall provide teacher .
tralning, retraining, and Inservice
training to ensure the equitable
participation of private school tenchers
{n the purposas and beneflls of Titla {1,
{2} To recelve funds for programa.
under § 208.43(a) (2)-{3). an |HE shall
meet the requirements (n § 208.43(b) {or
serving teachers {n private elementary
and secondary schools, . . & '
(¢} Applicatle requirements, In
fulfilling the equitable participation ~ «
requimmenu in parugrapha (a) and (b)
of this seation, an SEA, LEA, or SAHE .
shall comply with the provisions in34 -
CFR 76,051-76,862, »* * = -

(20 US.C. 3000(b)(3), :l.na?(b)(s}. 39‘741(::}. (bn 5

§ 208,62 Bypass—QGeneral, "

(a) The Secretary inplements a -
bypass if an SEA, LEA, or SAHE~

(1) 13 prohibited by law from -
providing the services under thia part for
private achool children and teachers on
an equitable basis as required ln
§ 208.61; or :

(2) Has subsmm(a{ly faitod or ls
unwilling to provide the services under *,
thia purt for private school chlldran aud

" .‘M.’.uwnu

.lu

A~ e

=

s e

PRI ¥ FPRT [

PR LRI )

" o hearing to show cuuse why the bypass oy

. a nhow cause ht'urlng, thu Secmmry 11, .

affected SEA, LEA, or SAHE the amoun!

i,
teachers on an vquitabla basis as #
required In § 20881, - e 0 T -

(b) Hf the Secrotary implnmunta a . A
bypasa, the Secretary walves the '+« | 1%
casponsibility of the SEA, LEA, or SAHE :?
for providing Title ({ services Tor private !
achool children and teachers and ‘ WY
arranges to provide the roquired

services, Normally, the Searetary hires a O

contractor ta pravide the Title Il . L
- pyrvices for private school children and . wf.
tenchors uncr or a bypass, The Secretary - '
. deducts the cost of these servicos,. « <« 5 . .Y
- inoluding any adminlstrative costs, from ERR:
the appropriate allotment of Tille U S

funds. In arranglng for those services, ", . © 3%
tha Secretary consults with appropriate e
public and'private school offlctals, v 00
'4 {c) Pending tho flnal resolatlonafan ™ !
Investigation or a complaint that could =+ w1
resull in a bypass action, the Secrelary . .
may wllhho{cffrom (ke allocatlon ol the  * -

the Secretary estlmatey |3 necessary lo. . .-
pay the cost ol the secvices referred lo | -y
ln paragraph (b) of this section.. ‘

(”0 u.;c.am(c)) z»"--":'-“:.'":.‘ SETRR TR S

§ 208 83 Notlca by !ho Secrelm'y.. v

(a) Befate taking any final action to C
Implement a bypass, the Secretary .:4.%. ¢ 2
- provides the alfacted SEAL LEA, or 20" "o
-SAHE with written nollee, 4o st

{b) Ln the written notige, the F i 1
Sacratary=-— ol ars LDy msnTIin s

(1) States the reason for the prupoﬂud
bypass in sufficient daetall to allow the .
SEALEA, or SAHE {o respond: .

(2) Citea the requirement with whlch
the SEA, LEA, or SAHE hus allsgedly
falled to comply;and - . “

(9) Advises the SEA, LEA, or SAHE °
that it has at lesut 45 days (rom receipt +
of the written notice to submit written
objections to tha proposed bypass and
to request in writing the opportunity for

NUTET
vt

should not be tmplemented, * " .
{c) The Secretary sands the notlce to o
the SEA, LEA, or SAHE by certifled mail ’
with retum recelpt mquestnd. DT

("oUSC.JD/m]I R m

§ 208.64 Bypnu pmcoduru

Sactions 208,85-200.07 comaxn me" B
procedures that the Secretary uses in
conducting a show cause hearing, These '
procedures may be modified by the
.~ hearing officer If all parties agree it is’
appropriate to modify tham fora . 2
particular cage, e

. o
- _—nt

ouscamne) 0 T T

I

A

- § 208.65 Mpotntment and functtons o! a .
heurmq afticer. R

. (a) If an SEA, LEA, or SAHL mquuls

O «.-l

e
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v, rafers lo “privato nonprofil, historieally undu:mpru»unmd or. oo nclude procudures for submittng e
£, orgunizaliony, noluding . . Joducational undersurved would unduly rustrict the. _ applicutions from [MEs, for oxample,
[ telovision stalfons, . . * 8 Rupt. 181, - fexibility of grantess under Tilo {1 to + ~ unless the soction (ncludoy procedureg
g8th Cong., 16t Soss, 16 (1008), - - gorve childron wha may not fll within 2 for submitting applicutions for Inghar "
“}’har%m 1o pumuuz:lw; uvltllzmnu In . the Federal defnitfon, % 1wty g mlgoullu&tprugmmu. 'l '“).(:I | P
atlher the atatule or the loylslative ] i <0 Hecond. ssotion 209(b)(41(1) mqu R
1. 'history that Congrass soughl to proclude ‘S"““”” 208.14  Stala ”pp/“’u“”“ o .Slale's application to duseribe the - ,
i elther public or private libraries, .. -~ - Comment, One commenter suggested rocedures "lor approval of upplluutlarw I
2 museums, educational telaviglon &0 . that § 200,12 prosoribe spucillc oriterla - by the uppropriate State agency™ | .,
: stallona, and other appropriute .« . for submitting a Stata'y uppllua!lon . (omphusla addad), Thuy, soclion N
3 organizations from partiolpaiing fn Title  shmilar to the criterla conlalned in . - 200(b){4)(B) cloarly Includes procedures
& 11 Moreaver, there ig no tadisation thal § 20,13, Anathor commentor - | fm oth the SEA and the SAHE 11 G
13 ‘Congreys Intended only privale librarios . recommendad that separate upploations  gaems anomalous to mit A ! . .
R " and museums, for axampla, to .« . - on . be required from tha SEA and the State - § 20812(n)(4)) to appllcatidny ™ T
participate (n programs undor Sfm“nﬂ ﬂEU“U}’ for higher educatlon (SAHE), .. yoncorning elementary and wuundnry 4o .
A o 206(b)(1) of Tille U while Umiting . e . Respanse, No chunge has been mude. . gdycatlon programs when Nt
3 . anolvemﬂﬂt L'L_\Lhe b[“te L] ﬂ(}UdJ Laete SU(ttlUn 209([1] OfT“lﬂ 11 quuh‘”ﬂ i Sluu’ ' g 208, 1&(0)[4)(“1 c]OUrlv npp“cu o an }‘ T ’l .

PR

H "assessmant process to only thelr publle.  to file an application, Section 20812 ~ applicatlons for htghur uducuuon S s
‘cauatarparts, Consequently, to promote . does nol prescribe a precise formut for .- programg t00, w4 et L WA TER
1 compalillon. loe frnhﬂﬂbﬂ ﬂu‘dbll“y. ﬂnd thnl Upp“(aﬂuoﬂ in Ol‘dﬂl' to pﬁl’m“ UJU A ' (‘on'”[enL DUUILOﬂ\mPntUT YUqUUH(Ud AR ":.'-‘1
'j‘ Ao mcugnlza the valuabla contributions . Stata maximum fexibility to submdt an that Lﬂ.\‘i bo nppr{aod of what WUUid ' ‘ f"‘ ~
3 . both public and prlvate organizations. ; ., application thul best meats the Slale's. . . vqoneiiute'rejuction ofan LEA' 150 S
% .. can make toward uccomplishing the v . needs, For example, a Slate may flle an appllcnt(on. sctlon ofan LA sy u o
"¢ purposes of Titla {1, the Secretary has : - applleation conslsting af two parts: one, Rpsponse' NG Ehxingu had bas mndu. RS
- ravised the regulitions to refer to .,A.:,,,,;‘ _part completed by the SEA and one pari In uccorddnce with an SEA's == e
: “nonprofil organizations," theraby ' complated by tha SAHE- Another Stales ~ supervisary and adminlstrative: ",)
' * parmitting involvement by approcrnta . muy submit an application in which the . tasponslblilties In § 20812(a)(1)(1). o
;i e publ(c and privale organization: X " glementary snd secondary pmgmms 1 BEA s responsible for developing 1{1‘»\ A
3 Comment, One commenter ¢ med - and the higher education progrums are “application requiremonts and for = e
n j why the definition of “private ne. . ofit . described together. Elther (ormat la iy " assisting LEAs In submilting successfil’
K orgarizations," which Includes npuuiﬂo . aoceplable,.as long ug the upplication A applications. Becausa LEAs are antitled
gL ‘entitles, does not include the term. “other  meets the requiremants of § 208.12(a). =+ o racaive funds on a noncompatitive - ¥
-S4 .. appropriate institutions” lncludod In e Comment. Oua commenter quaslioned formula basls undor Titlg 1, i s unllkai\.;“ '
5 4] saction 208(b) of Tille 1T, 7742w , the requiroment {n § 208.15(a)(4)(1) that .~ ] bl
3 “that LEA applications that meel the: r st s,
{ <, A Response, A change hns heen mucla " tequlres the State application to provlde . SE.A s roquiremants will bo'rejected: “u. i
1 -+ The definition of "nonprofif -yt v i .procedures for submiiting applications .~ 0 SEA ciloua docldo'to rejoct o LEA'S it 7o
4 -or;,unlzanonq“ In § 208.3(c) Inclucles Lhe for both the elementary and secondary.™ application, section 209(b)(4)(B] ofT(tJa“k S
-,ﬁ-o; phrase "“other organizations,* The ¢+ . portion and the higher educallon poonn K llpnnd i ADE\‘i"(n)[«!)[ll] of t&m mgl\lqttons? ::_!_L
* e Secretary belleves the addition of this +  of the program, The commenter polnted " require the SEA 10 provida the LEA N
W phrase addresses the commenter's + * » + out that section 208(b)(4))(A) of Title Il . * T c{i r L an o Pm y fora hoorin A
a concern and permits the potential for  +* -only requires procodures for submitting g”r ce ulrllsnunro%;ljr?r lhna g lllcmlrm g,;”m
4 participation by any nonprofit  ©-+ « . - applicalions far tho elomentary and . - "C‘;“"': mtppCJI cg anqp atloned
E '-;. -~ organizalion Intereated In the purpasas secondary portion of the program. "« ; "ﬁi’"‘t - Uie m:{n t ar que ??zed ;
tz KNd programs of Tile IL. .~ - Response. No change haa been made, bW ‘fy Gh ar'm dppmp LL]l 0" wns olm I
. Comment, Oue commenter raqueatad Although section 208(b)(4)(A) of Title II' - ,‘e are the terms "procodures” and
4t that the definition of "private nonprofit  only specificully mentiong “programs % - “"Slate ugency” In § 20812(n)(a)(11). 7 "‘2
X orgonizations” be extended to Include described In Section 208." saveral other- . Aesponse. A change hus been made, 4!
“Institutions and centers whose primary  aspects of seation 208(b)(4) support the: The ‘Uf‘m ‘appropriale" F}fﬂcﬂdﬂﬂ the
purpose la to improve the educational Secretary's decislon to require a State's .- terms “procedures” and "Slale agency™y,
apportunilies of hislorically . application to describe the procedures « - tn §208.12(a)(4)(il). This change mukes s
undermpremnled and undorserved regarding the submlysion of applications i 208.12(u)(4)(il) consistent with seation, bE
B groupa.” wivv for higher education programs as well as  209(b)(4)(B) of Tltle L. <ivnyan dichd Al %
1 . - Responsa, No chunge hus been made. - for alementary and secondury sducation Cummu)L One c.mnmenlnr. noting \hﬂ( ‘wm,,q-
4’4 Thoentities listed in the deflnition in = programs, 1 it es sovie Mo by T § 208,12(a)(4)(H) requires tho use of + -4%¢ 3
W3 . §200.3(c) ure only examples und in no * Flrst, section 209(b)[4)(A) rofers to " v Pederal hearing procedures, quus_(lormc‘i”ztg; &7
- o way constitule an exhaustive lish As a applications by "local educutional ERRE tha legislative authorily for thig _“:"‘ 'Kt_r‘ﬁ‘
v oy resull, the dellnitlon, particulurly as agoncles, lnstitutions of higher .l Trequirement, 7 = o cower vt Gaigld e »Ja!* :
o for revised, is sufficlontly broad to include education, junior ar communily collegos Response, No change htu bﬂen made/'® , f“
x } the organizations quggmtud by the and other organizations for programs - Section 200(b}(4)(B) of Title Il and --\?" "g{
A1 commun!er : desaribed In section 206, . . " Although  § 206,12(a){4){l1) of the regulations . i
4 - Cotnment, One Lommuntor requested it {8 possible that lnslilulluns of higher  © require a State agency to provide an . A 7.‘{1"2
% that § 208.3(c) be amended to include education (IHEs], junior or community applicant notice and opportunity for a ,W,_:
Z 2] - the definlllon for "handicapped colloges, and other arganizations may hearing before disapprovingan < #TE :f_
- children” found In Part B of the apply for the [unds the SEA reserves application. The hearing procedures w3
Y, B Education of the Handicapped Act under section 208, neacly three-fourths - referonced in § 200.12(a)(4)(11) are *
'(E,_“ flesponse, No change hay beers made.  of the funds for elementary and contained in 34 CIR 70, »101 of lha '
N - The Secretary has decided thal to define - secondary programs must be dismbuwd v
,i«. -~"handlcapped children” or any of the . - to LEAs, As a result, It would appear

omer groups af children cldmﬂnd as . - unnecessary for section 209(b){4)(A)to-- -
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_ most of the Department's Blalim. W

. 1l See § 2082

70.401{v), Thus, tho requiremant in

. nplgllcntlona from LBy,

administared programs, applies W Tille,
lbL Thus, the bearing . 44
procudures in 34 CFR 70,401 also applys
As lndicuted in 84 CFR 76,401(d) an -~
SEA must follow preseribed procedures
bofore disupproving an applicution..
Thoso procedures uro required by
section 425{a) of the Genural Fducatioa
Provislons Act (GEPA), 20 US.C, 1231b-
(u). A SAHE, however, 1s nol required
(o uge those procedures, See 34 CFR

e
§ 200,12(a)(4)(1) to nse Fedecal hourlng
procedures actually only uffucls S8EAs, .

2. which are required by atutute to use «u:

those procadures, . . g 0
++ Comment, One commeniar ., "y
recommendod thal § 208,12(a)(4)010)

which roquires notles and opportunlty
for & heuring prior to disapprovul of an

application, not apply to lhu‘rm}k:lng of

)
(XK3

esponse, No chango has been made,

" As § 208,12(u)(4)(1§) specifically states,

the “Sucrotury does not interprat -~ ' |
disapproval of un opplication to include
u delermination by n SAHE no to the

relative merit of a compoting applioatio
under § 200.41(u)" Thus, - “ i
§ 208,12{u}{4)({11) does nol require notlce

'. . and opportunity for a hearing for - =~

3t .

-

* unsuccessful upplicants afler o SAHE
-, ranks and selects sucorssful

_\t’N ‘l‘ j:"n'“
applications from IFEs, [ =8l
« . Comment. One commenter requested

that o ctariflcation be included s i

§8 208.12{n){4)(11), 208.12(a)(5){1V and (iv),

.~ and 208.13(a)(1) and (2) to provide for -
. the specific involvement of teachers, ="~

Response, No chunge has been made.

. As wrilten, the regulations accurately :!

.. reflect the statutory requirements, = i

" Moreover, the regulations include - * ¥

. sulllcient flexibllity to permit thaw~- % .
+. specific involvement of loachers.ifa i3

Stale so choosas. Secllons 208.1Ya)(8)(1}-

. and 208.13(aj(1) und (2), in particular, -
.- already Involve teachers because ...

teacher organizations are one of the b

. groups listed In ¢ 208.13(c) with which

" Section 208,13 Slale assessment of need

the State must consult in developing e
necds assessment. L TOREE
Comment. One commenter questioned
why the assurance required In section -
200(b]{5){C) of Title I, which requires a
Stale 10 assure that the LEA neods
assegsments will be carried oul, ls not
included in § 20812,
Response. No change has been made.
The assurance regarding LEA needs
assessmenls [s contained In
§ 2o8.12(al(5)(Hi), - -+ -

A 0

e o

Comment. Several commenters
requested the dates when funds become
avuilable for obligation and when the
preliminary needs assessment is due.

Rasponse, No chunge has heen made,

. Funds are presently avatlable, Grants -

wlill be awarded ua soon a8 4 pm{mrly
sompleted Slute application la su bhmltted
to the Departmenl, roviewed, and
uppraved, The preliminury needs
sosessment must be prepared not later
than nine months aller a State revelves
hs Tila Ul grant C
Comment, One cominentor, ‘
dnlerpreting § 208.18(a)(1) to requlire a

"W v

. Slate lo make its praliminary nevda

assesnment avelluble to LEAs alter the

 LEAs have submlitted thelr needs . 1.,

-y

ussessmants and the State hus . 050
axamined those assessmants, ' o',
questioned whother this intorpratation {s
corranls niver e fUde ey v
Aesponse, No change has been muda,
Seotlon 210(u) of Title U raquires an LEA
to submit Uy noods ngsessment to the ..

e
I ' v o

. SEA (n erder to recsive a grant award

undet Title 1, Seotlon 200(a) of Title IL.
on the other hund, permils a State to -
prupare ite preliminary needs . o
nasessment within nine months aftor it
rocelves a grant award under Title I, .
Thus, § 20813(a)(1) accurately relloots .

. these statulory provisions whon it

requires u Stala to examine the LEAS'
needs assessments in preparing ts
preliminary assesument, This provision.
13 supported by the Senato Roport,

" which states that “It s expected that the -

stale assossments will incorporate the- .

* findings of the local educational agency-

assessmants required under seation 210, -
but will in fact be more comprehensive
thun those local assessments.” 5. Rept.
151, 98th Cong., 1st Sess, 10-17 (1943). A
Stale must make its needs agsessment -
availuble to LEAs to enable the LEAs to .
meet the requirement in section 210(b) of
Title Ul that, for the second year for =

-which funds are available, the LEAs -

address unme! neads described in the *
Stato's neads agsessment, oo ~nlr
. Comment. One commenter requested
that § 200,13(a)(2) require & State to .
{include with ity final Slate assegsment
of need the methodology used for tho |
Slate's needs asacssment, The - .
commenter suggested that the = v
Department publish these methodologies

- {n the Federal Register or print them in a

repork R :
Response, No change hus been made.
Section 208 of Title 1l contains no
requirement that a State submit to the
Department the methodology it used to
conduct ils needs nasessmont. Such
information may be oblained by
contacting the Indlvidual States, -
Comment. One commenter requested

. that the term “appropriate” precede

Mnstruction' In §§ 208.13(b)(2)(iv) und
208,33(0)(3) to assure improved nccess to

. appropriute instructon lor the ..

handicappod. o

: e 'vf-'”'.“.f s
+ ' Response. No change has been made. ™ 7+

e

1y
P R R R TR TN (19 vH
- Rasponse, No change has been made.<0s 0l

Soalluns 208.13(b}(2)(iv) and 200.33a)(@) &

langunge, e L e

aoourately rofleot the statutary ‘.,Eh~1,-gu:£3\~,1w,_,;_4,}\‘

A .

Communt, One commenter requested -,

DYRR

olurificalion of the phrase “daveloped in " -
aonsullotion with” (1 § 208.18{e)(1). In Cre
partioular, the commenter questionsd ‘
whother the phruse involves design of
the assessmont s woll as the collvction,
analysls, and presentation of the
ussossment cdala, Ce
Response, No change hus been mnde,
Buation 200(e){(1) of Title It upponrs to * W
somtemplute consultation at ull stages ~ "4
of the needs assessment process, Thare -« - 2od
I no requirement, however, that ==t "o
raprosentatives ol evary group Hatad in’
§ 206.13(c)(1) participate in all phoses of
thut process, Thus, § 20849(c)(1) -~
provides muximum fluxibility to u Stato
to ostablish n lovel of Involvemont that, -
moots the Stale's noeds and s~ ' © 7
commensurate with the wishes of the
indlviduals and groups involved.
Comment. One commenter quastioned
whother the requirement in § 208.13(c)(1)
that the State needs assessment be -
developed in consultation with =
reprosuntatives of varlous entitles rofers
to both the preliminary needs .
assessment and the final needs 4 200 7 -
assossment or anly lo the final needs. . -
gasessment . o, IR LY

. o
PR

ha)

Section 208(c)(1) of Title 1 dogs not ty T s

appaar to limit the consultation required " 7Y

by that section to only the Stale's final
needs assessment. Ag a resull, the -
consullation requirement in § 208.13(c) '
applies to both the preliminary and final
needs assessments, Consultation, + .. .

" howevar, does not have to be conducted.. . .

through a Stale advisory commitlee, . -
Rather, the consullalion can oceut s

directly with representatives of the .. .,
entitles listed in § 208.13(c)(1) . ot

[y

Ve,

. Comment. One commenter suggestod .

that the SEA should control the needs ..
pysessment procesy and should be .. . . .
responsible for determining who should . . -
be consulted in its developmanl. . ...
Response. No change has been made.
Section 200 of Title 1 and § 208.13 of the
regulations place responsibllity on the
State for completing the assessment of
need. Section 208(c)(2) of Tile 1l and )
§ 208.13(c)(2) of the regulations indicate -
tha! the assessment must be submitted .

lolntly by tha SEA and the SAHE. Of =

course, a State could assizn i
responsibility to the SEA for conducting .
the needs assessment procesg. ... o
Comment, One commenter questioned
the addition of “private nonprofit . :
organizations" in § 208:13(c)(1)(v) when’
that term was not included in section
208(c)(1)(E) of Tile Il Another- .

.
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« Thla 11 progrum, The commenter noted
W thot It may be difficult to obtalr

% information from private schools that do

*" '!‘31 not chouse to have thelr ohﬂdmn und
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s e et “"N""”".“W'N"M_mzi‘n_mch: :

y lﬁ'
‘3;:
SRS an comprohensive as possible. I privala -
’ ”"“ sehooln choose not to partlolpate or m W

vl

[ty (oushers partlaipate, - -

Hesponse, No changa hus kmen madn.
An LEA's nneda assaasment should be 1

w.u«

rovide Informatiort to the LEA, ©
owevar, the LEA would nol be uble. or

¥ ,«~ be required, to tnclude information
: {'5.," about the teachers nnd children ln (hone

' achools In (tg mmd assyssment, - -
s Section 209.94 A/Iaralfan affuuds

5 Comment, One communtur queationed
> whether the funds generated by the -
children apecified in § 208,34(a)(2) had -
~... to be used [or services to those students
or whather the funds could be used for
‘' services {o benellt all studenta. «
Respanse. No change has bean made,
There is no requiremant in Tille 1l thal
the funds generated by children from -
.. low-income familles In § 208.34{a)(2) be
Sy used for programs, [or onl_y thosa..
. children, . S

215 Section 20835 “Use offunds by LL'A& '

. Comment, One commenter requested
incluslon of a “miscellanecus™ category
for innovative programs to stimulate
more crealtive approaches. ..y,

‘Response. No change has boen made,
Flexibllity for those programs ls lnherc.nl
in the regulations,

Comment. One commanter requualed

e

e

'.:,4

5, the specific incluslon of special | -

educatipn leachers ofmdthemallca and
_sclence in § 208.35(a), . | .

Response, No change has been made,’
Sectlon § 208.35(u) accurately reflects
the statutory language In section| g
200(b)(1)(A) of Title 1L, Nothing in this -
language in any way excludes special
education teachers of mathematics and
sclence from recelving the retralning
and Inservice tralning to be prmided
under § 208,35(a),

Comment, One commenter lnqulrnd
why the walver provision in § 208.35(b)
differs slightly from that found in the
statute, According to the commenter, the
slatute permits a walver f an LEA has
met its truining and retruinlng needs; the
regulations permit & waiver if an LEA
does not need some or all of the funds to

* mee! the needs for training und
retratning.

Response, No change has becn made,
The Secretary believes that § 208.45(b)-
{s wholly consistent with the statute,

R

funds It receives under Title I

§ 208,35(b) mukes clear that the LEA can
request o walver so that It con use the
rumulnlnu Title Il funds for the purpo-ma
{n § 208,35(c), -

Comment, Onc commemer ‘
recommended amending § 208.35(c)(1) tv
delote the use of funds to purchase -
equipment and instructional materinls,

Hauponae No change haa been mude"-

Section 208(b){1)(BYof Title 11 .-+ -

specifically authorizes an LEA to use
Title Il funds for instructional matesals
and equipment related to muthomutics
and science instruction after the LEA' 8
training und rotraining needs in
mathematics and uclunca have baem
met, :
Comment, One commenter requested
that LEAs be ullowed to determine
specific porcentage collings for the
purchase of inqtmcﬁonal materials and
gquipment,

Response. No chango has been mude.
The percentages limiting the purchuse of
instructional materials and equipment in
§ 208, Ba(c}} 2)() are stipulatad in aenuun
208(c)(1)

L -5. .
Comment. One uommen(er R

. recommended thal § 208.35(d) ve At

changed to requlre LEAs to enter into ™
agreements with IHEs to carry out
training and Instruction, The proposed
regulations make such ugruemunts
optional, '
Response. No r'hunge has been made,
Section 208.35(d) accurately reflects the
statutory language in soction 208(b)(1) of
Title I that makes ngreements wnh '
IHEs permigsible but not mandatory. -

Section 208.36 Use of funds by SEAs. .

Comment, One commenter queatlonad
the constitutionality of establishing a
set-aside of Title 1 funds that must be
used for private nonprofit schools.

Response. No change has been made,
Section 208.36 does not cantaln a set-
aslde of Title Il funds that must be used
for private schoola Rather, § 20836(a), |
consisient with section 211 of Title 1L,
requires an SEA to use the Tltle Il funds
msur\'ed for {ts use to provide benofits

for children and teachers in both public
and private schools,

Comment. One uommomcrn-questud
that § 208,36(a){2) be amended to
include an explanation of the types of
Em)ms which are intended for the

istorically undmnpmnntad and
underserved,

ltesponse. No change has been made,
This declsion should be determined by

Title 1L soane 2 -y

XY . w4y
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o, ER winuluded under the \m‘m appro?ﬂnm ' Like' seation 210{c) of Title 11, 8 20835(b)  tho SEAs, Howover, the Senate Report " Su
et gchool personnel™ et of the regulations requires an LEA to -+ souompanying Titlo Il contalna seversl & el
¥+ Comment, One commantor supgested  meot fully (s tralning and retraining o oaxamplog et Dhe ul\‘\ Py T g e
oo amending § 200,39(c) to reflect the needs  needs in mathematics and sclence. Thaso programs could wolude m ey
' ( i of children and teachers (n DT'WE\‘O " Howaevar, If the LEA can fully moet +  guunsuling programs und Quruur‘wnrks}mpswz‘ T
. schools that choose to participate in the  those needs without using all of the to incrense knowladee of und socesa to =~ 7

ortentific and technical cureers such as the -
"Women n Madicing® currently balng .
operdted by the Harvard Medicsl School. (2) )
gxtracurnculor gotlvities, such an a(ur-seivol :
programs offering hunds-un ox‘rrucm:m

expuriency wilh computers and othee
squipment, ot, (3) programs for counseorss . L
teachors, studonts, and parents to luarouse o
awargness of the status of underreprosonied :
groups In mathematlcs und seience programs .-
und of the nead for mathemation nnd ncience .
I fulure gargors. oo 0 o e v WL

8 Repl, 181 9bth Conu.. 1a{ Sens, 14 (1003,

Comment. Ona commentar lnqu]red
why the phmm “If upproprisle" was '
addod In § 208,30(L) In referring to IHEs
and nonprofit organizations when this .-
phrase was nol Included in the statules -

AResponse. No change lma been made
The phrase " appropriale"” was
Included in § 208.30(b) to Inulcate Lo
SEAs that technicul ussislance may not
bu neccssary [or [HEs and nunprolit
organizations bacuuse those institulions
and organizations may not be
sonducling programs under § 208.35, -
Sectlon 208.35 la prlmur(iy dlmmd a(
LEA activilless .« vpr g0 0470 R
Section 20841 , Al/ocatmn offundm o

Canuuant. One cammentar RIS
m(ommended that the reference to LHL.-‘
in § 208.41(a)(1) be modified to require
those institutions to be State-authonzed.

Response, No change has been made.
According to section 3(6) of Tltle 1L the
term “institution of higher education”
has the same meaning given that term -,
by sectlon 1201(n) of the Higher -+ -4
Education Act of 1985, as amended. That -
definition includes a requirement that, to
be considered an IHE, the institution -
must be legally authorized withina — *+ .
State to provide a program of education -
beyond secondary education.

Comment. One commentear supeested
that the rules for applying for funds for
higher education programs under Title I{
state that those funds are to be made
available on a competitive basis only.

Response. No change has been made,
Section 200.41(n)(1) clearly states that a
“SAHE shall distribute on o competitive
basis to IHEs within the State that npply
for payments' not less than 75 percent
of the funds made avatlabie for higher
education programs {emphasis added).

Comment. One communter requested
clarification of the compelitive process
for higher education programs under
§ 200.41(a)(1) since § 208.41(a){2) and
section 207(b)(1)(B) of Title 11 call for tho
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oquitable participution of private and
public [HEs,

Response, No chunye has been made,
- Inorder to meal tho squitable
pacticipation roquiramunt In section
207(b)(1)(0) of Titlu 1 und § 208.41(a)(2)
of the regulutions and still muke uwarda
to l[I1Es on a competitive busis, a SAHE
must ansure that private and public
institutions are provided every
- opportunity to apply and compete for
. funds, The swards, howevar, must be
- mude on a compatitiva basiy, as
required by section 207(b)(1)(B) and
§ 208.41(a)(1) of the regulations, without
-consideration of the private ar publio
nature of thu institution,

Comment, One commentyr
recommunded involvemuont of the
faculty in procedures, assossments, and
program implementation by [HEs funded
under Tite (1,

Responaa, No chunge has been mada,
The degren of fuculty involvement in
rrocedures. aysessments, and program
mplementation Is an ingtitutional
prorogative. Since the awards under this
program are competitive, howevar, [HEs
would most likaly tnvolve their faculties
in order to improve the quality of their
proposals, .

Section 20842 Use of funds by SA HEs,

. Comment. One commaentar suggested
that LEAs be permitted to be the lead
agency in contracting with [HEs to
gatablish congortiul arrangements undar
§ 208.42(n),

Rusponse, No chunge has bern made,
Section 208.42(a)(1) requirng a SAHIE tn
uso a portion of its Tltla L funds for
conperutiva programs among (HEs,
LEAs, SEAs, private Industry, and
nonprofit organizations, Depending on
how the Slate agency structures its use
of thuse funds, it is eutirely possibla that
ar LEA could ba the lead agency in
devnloping a cooperutive program,
Marnovar, g provided in § 20895(d), an
LEA mauy carry out training and
instruction through agreemunts with
private industry, IHEs, and nonprotit
organizations, Under thege
circumstances, the LEA would ha the
leud ugunay,

Section 208,43 Use of funds by 111Es.

Commant, One communter pxpressed
concern that hivher education granty
would be limited 1o tencheraraining
institutiony and 9vugesiod that
cunsidieration also be mven o
insttutions without schooly of
educntinn,

Response. No chanoe has hoen made,
Funds for [HEs are in no way restricted
to teacher-trmning institutions, Any [HE
ina State may apply. '

Sutment, Ono commentar sudgesied
that [HEs bo purmitted to use Title Il
funds to procurs muthomatics, science,
and sumputar equipment (n ordor to
conduct tragining and rotraining
programs,

Resvonse, No change hias buen mado,
Suotion 208,43 accurately roflocty the
authorized uses of funds by {HEs
contained In section 207(b) of Title I,
IHEy may expund Titlo I funds to
prooiro ec\ulpment I that squipment s
an {ntegral part of the proposal fundud
through the competitive process,

- Comment, One commentar noted that

there are no criteria for selecting

tanchers for traineeship programa that
may be established by [HEs under
§ 208.43(a)(1) and avked If teachers
applying for those programas are to
aacurn thelr own placemant or be
gpunsored by LEAy, S
Responsge. No change has boen mada.
Section 207(b)(2)(A) of Title (! dons not
prescribe any criteria for selecting
taachors for traineeship programs that
may bae funded by IHEs, Ay a result, it
appuars that [HEs may establish their
own criteria, which they would most

-likely describe In thelr applications for

Tlle II funds. Although not expressly
required, thore {8 nothing {s sectlon
207(D)(2){A) of Tltle {1 or section
208,43(a)(1) of the regulations to prohibit
an [HE from entoring into an agreement
with an LEA or LEAs, which would
sponsor teachurs to be trainoed.
Comment. One commenter requested
that the subgroups in § 208.43(¢){1) und
(2] ba combined or that § 208.43(¢)(1) be
expanded to include all entitlog that are
describod under the term
“undercepresented” (nsection 207(b)(2),
Rasponse, No chunge hus been made,
The dofinition of "historically
underrepresented and undersarved
populations” in § 208.4(¢) adequately
describes all of the entitics that are
included in section 207(b)(2), The use of
subyroups ig not meant to signity any
greuter importance of gifted and
talented students than of the
populations defined s historicully
underrepresentod and underserved,

Section 208.61  Participation of
children and teachers in private
schools, :

Comment. Ong commentor requested
that SEAs agsist LEAS to cover their
administrative cosats in determining the
needy of private school children and
leachers,

Rusponse, No change has been made,
Seutions 20600 of Title {1 and Lo08.00l¢) of
the rewulations prohibit and SEA from
using more than five percent of the
funds made available for elementary
and secondary education programs in

thy Stute for the State assessmunt of
nawd and the coats {neurred by the SEA
for admindlatering and vvaluating
alamentary and secondary progrimg
under Tltle {1, Thus, it iy doubdul that
SEAs will bo of assistunce to LEAs
voncarning administrative cosls, An
LEA may use itg own Title [ funds to
puy for reasonable administrative coats
for providing Title Il secvicos to private

school ahildron and teuchors ny well as -

to public school children and teachers,
Tha rate for charging those vosts,

howaver, must be upplled equally (o the -

amounty of Title I funds available for

sarvices {o public and private school - -

children and teachers. S

Comment, One commenter requusted
Information pertaining to the specific
regponstbilities of LEAs In mueting the
needs of teachers and children In
private elementary and secondary
schools.

Responge. No change has bean made.
As indicated {n § 200.18(c), {n (ulfilling
the equitable participation requirements
in section 211 of Title {1, and LEA must
comply with the provisions in 34 CFR |
78.051-706,6802 of EDGAR, '

Comment. One commenter raquostod
that § 208.81 include n broader
deflnition of private schools to include
thosa serving handicapped and gifted
children, - : o
- Response, No change hus been made.
“Private,” ay defined in 34 CFR 771 of
EDGAR, means a school that "Is not
undnr Fedaral or publle supervision or
control.” "Elumentary school" and
“spcondnry school,” as defined in
gection 108(a)(7) of the Elementary and
Sncondary Education Act of 1985, are
dupendent upon how State law definos

~alementury and secondary education.

Provided that a private entity serving
handicapped or gilted children provides
glementary or secondary education
under State law, thut school would be
ineludad under the delinition of private
school in Title {1,

Comment, One commenter requestod
u more dotoiled definition of the term
“aquilable participation" as it rofers to
tha puarticipution of teachers in privite
schooly, In particular, the commenter
expressed concern that an LEA cannot
conduct activities under § 208.35(¢) until
the LEA has assured that o/l leachers,
includinyg private school teachers, are
trained in mathumatics and science,

Response, Mo change has been mada,
Au stated In § 208.01{c), the provisiony
in o4 CIFR 70.851~76.662 of EDGAR
contain the requirements for "equitable
participation,” Ay the Secretary
envisions the waiver provision in
§ 208.35(b). however, a waiver would he
able ta be received if public and/or

B SR LY
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private school teacher training needs in
mathematics and science are mel. The
waiver would apply only to that
segment in which the needs are met. For
example. if the mathematics and science
training needs of private school teachers
are met, a waiver could be granted lo
permit training of private school
teachers in {oreign languages. That
waiver would not extend to public
school teachers, however, unless their
needs in mathematics and science are
also met, Obvivusly, the converse would

also be true. .

Sections 208.62-208.68 B j! pass
procedures

Comment. One commenter requested
information or the origin of the bypass
procedures and asked if the procedures
were identical to those used in any other
programs,

Response. No change has been made.
Bypass procedures were originally
developed to implement bypass A
provisions in Titles | and [V of the
Elementary and Secondary Education
Act of 1855, as amended (20 U.5.C.
2740(b); 3086({d)~(h)), Those procedures
were in 34 CFR 201,90~-201.97 (1981)
(Title I) and 34 CFR 774.81-774.82 (1981)

{Title IV), Currently, bypass provisions
are contained in five programs: Chapter
1 of the Education Consolidation and
Improvement Act of 1981 (20 U.5.C.
3806(b)): Chapter 2 of the Education
Consolidation and Improvement Act of
1941 (20 U.S.C. 3862(d)~(i}}: Part B of the
Education of the Handicapped Act
(EHA) {20 U.5.C. 1413(d)(1)): the Follow
Through Act (42 U.S.C. 9861(b)); and the
Bilingual Education Act (20 U.S.C.
3231(j)). Bvpass procedures virtually
identical to those proposed in Part 208
implement the Chapter 1 bypass
provision (34 CFR 200.80~-200.85 (1984))

" and the Chapter 2 bypass provision (34

CFR 298.31-298.36 (1984)). The bypass
procedures for the EHA (to be codilied
in 34 CFR Part 300) are generally similar,
although they have been adopted to
conform to that statute's specific
requirement, Follow Through and the
bilingual program do not have
regulatary bypass procedures.

Comment, One commenter requesled
that a process, similar to that provided
to ensure the equitable participation of
private school children and teachers in
the purposes of Title 1I, also be provided
for children and teachers in public
schools.

Response. No change has been made.
Title Il requires the equitable
participation of private school children
and teachers in the purposes and
benefits of Title [[. Whether equitable
participation is being provided is
determined through the due process
procedures in §§ 208.62-208.68 by
comparing the benefits provided to
private school children and teachers
with those provided ta public school
children and teachers. Because the LEA
operales the program, there is no need
for similar due process procedures for
public school children and teachers,

Comment. One commenter questioned
why there is no discussion of the
provisions relating to withholding and
judicial review that are described in
section 211{c) of Title 1L,

Response. A change has been made,
Provisions regarding the withholding of
funds pending final resolution of a
bypass and judicial review of the
Secretary's decision regarding a bypass
are contained in §§ 208, 6"(0) and 208.68,
respectively,

{FR Doc. 05-25545 Filed 10-24-85: 8:45 am|
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The Environmental Action Plan Report, issued periodically by the Federal

Highway Administration Offices of Environmental Policy, Engineering, and
Highway Planning, presents papers on innovative techniques and procedures
that assure the consideration of social, economic, and environmental
effects in highway development. The techniques and procedures presented
are contained in State Actlon Plans or have been otherwise developed in
accordance with the objectives outlined in the Process Guidelines

(FHPM 7-7-1). The Reports include evaluations of the techniques and
brocedures based on the experience gained to date. These subjects are
selected on the basis of anticipated interest and their importance to

the most States.

The Federal Highway Administration welcomes the submittal of papers
for publication or suggestions for topics to be reported on in the

Environmental Action Plan Report. Papers should be sgent to:

Federal Highway Administration

Office of Environmental Policy (HEV-12)
400 Seventh Strest, SW.

Washington, D.C, 20390 -

-




In recent years concerned citizens have been playing a greater and
greater fole in shaping the government programs and projects that mos£
directly affect thenm, Increased impetus has been given to community
involvement by the Council on Environmental Quality's regulations for
implementing the National Environmental Policy Act (NEPA), which sets
forth requirements for getting the public involved early i1in the
decisionmaking process. (See specifically 40 CFR 1506.6)

Public 4involvement has been an integral part of the Federal-aid
highway program for many years. Supplementing the regulatory material in
the Federal-iid Highway Program Manual, State Action Plans contain the
mechanisms for getting the public involved, for keeping the public
informed, and for utilizing the public'é input. Moreover, experience with
community involvement in recent years has shown that public involvement has
led to improved highway projects.

A very fine example of how input from the public helped to shape a
controversial highway proposal can be seen in thé community involvement
effort that has taken place on the I-4U40 project in Nashville, Tennessee.

Like many States during the early years of the Intetstate program,
Tenneésee wanted to get the most road for its dollars and thus opted to
construct the rural sections of its Interstate network before completing
the more expensive urban sections. And like many other States, Tennessee's

long-range plans were short-circuited by NEPA.
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As early as 1957, the Tennessee Bureau of Highways held a publie
hearing on the location of the Interstate System in Nashville, which
included the proposed I-440, This portion of the Nashville Interstate
netdbrk was planned as an outer loop to improve crosstown transportation in
the southern portion of Nashville (see map on page 3). In‘1958 the vasic
plans for the location of Nashville's Interstate System were approved by
| the Federal Highway Administration (FHWA) and by the city of Nashville.
I-440 was planned to connect three legs of Nashville's urban Interstate
~ System: I-40 west, I-65 south, and I-24 east.

In 1964 the FHWA approved a six-laﬁe section of I-440 from I-40 west
to I-65 osouth. In 1968 and 1969 design public hearings were held, and
between 1969 and 1973 most of the right-of-way acquisition and relocation
had taken place, and the property was cleared.

NEPA was enacted during this period, but the FHWA believed that due to
the advanced stage of the I-4U0 project an enviroﬁmental impact statement
(EIS) was not required. However, as a result of a class action suit filed
by the National Wildlife Federation against FHWA, the courts determined
that the preparation of an EIS was nece;sary for projects in which a
Substantial Federal action remained. I-440 was back to square one.,

Unprepared for this setback, the Tennessee Department of
Transportation (TennDOT) decided to proceed with other projects and left
the I-L40 proposal temporarily in abeyance. In the mid 1970's TennDOT
decided to reactivate the I-440 proposal. Tennessee officials attended
meetings with neighborhood groups who were Just beginning to express
concerns about the I-U40 project, Based on the negative responses

received at these meetings, it soon became apparent to TennDOT that a more

Ry
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effective means of ocitizen participation would be required in order to
completely reevaluate I-440. Early help from the Metropolitan Planning
Commission was sought for this reevaluation, That agenhcy began a
comprehensive study of the projeot to determine if an urban freeway was
still the appropriate solution to crosstown traffic problems.

Nearly 20 years had passed since I-440 was included in the Nashville
interstate System, and in that time several strong organizations had
developed, both in support of the I-440 project and against it. Some of
the opposition developed after the second segment of I-U4U0 (from I-65 to
I-24) was redesigned from four to six lanes in 1974.

The TennDOT began looking for the most effective way to reach the
greatest number‘of citizens along the I-4Y40 corridor. About this same
time, Mr. Ben Smith, Administrator of the Tennessee Bureau of Highways
Environmental Planning Division, attended a pilot course sponsored by FHWA
on "Community Involvement in Highway Planning and Design, Phase II."#

:Believing that the techniques suggested at this course would facilitate the
kind of interaction and citizen participation he was looking for, Mr, Smith
contacted the consultants that had put on the course (Toner énd Associates)

and enlisted their assistance in preparing a series of workshops.

¥Since the initial pilot course in 1976, the FHWA has been putting on a
"similar course (Improving the Effectiveness of Public Meetings and
Hearings) at various locations throughout the United States. Anyone
desiring additional information about the course may contact Mr. George
Duffy or Mr. Harold Peaks at the following address: Office of Environ-
mental Policy, Federal Highway Administration, 400 7th Street SW.,
Washington, D.C, 20590. Telephone number (202) 426-0303.

e
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In retrospect, Mr. Smith admits that if he had the workshops to do
oveﬁlagain, he would try to better prepare the public about what to expeot.
If the public had known more about what was to be expected of them, Mr.
Smith feels that the first workshops would have run smoother, with less
open hostility and less initial public scepticism, Many individuals who
attended the first workshop were unhappy with the workshop format. They
had come prepared to argue their views before the entire assembly, and when
they were asked to break up into small groups for tabletop discussions,
some were reluctant to do so.

Others were unprepared for the openness of the meetings. They had
come expecting TennDOT to take charge of the meeting and to tell the public
what decisions had been made on the I-UU0 proposal, These individuals were
rather surprised when they became the focal point rather than TennDOT.
Some attendees were upset with Mr. Smith and other TennDOT officials
because they felt that their specific questions about what TennDOT proposed
were being evaded or ignored, What these individuals failed to comprehend
was that these workshops were intended to be informational in nature and
not a forum for TennDOT to explain its proposals,

However, in terms of achieving their purpose, Mr, Smith believes that
the workshops were very successful: "The purpose of these meetings was to
give citizens a chance, early enough in the process, to influence the
outcome." The far-reaching influence that citizen input had in shaping the
final proposal for I-440 will be discussed later, Mrs. Arthur Ebbits, a
long-time opponent of I-UU0, attended the first two workshops. She had
high praise for the way that TennDOT conducted the meetingu and presented

the I-440 proposal. Moreover, she felt that Mr, Smith conducted the
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workshops in a fair, interesting, and impartial manner. Says Mr, Smith,
"We tried to make the meetings interesting enough to get to the silent
majority." Judging from the diversity of suggestions and opinions

expresgsed at the workshops, one would have to term them successful,

~ Another attendee, Dr, Dennis Loyd, was even more impressed. He says

that the oitizen input at the workshops permitted TennDOT to M"look at
alternatives they had never conceived of. I wish thils kind of interaction
between the community and TennDOT had been done 15 years ago."

Using the workshop format, the participants broke into groups in order
to compile a 1list of ideas, solutions, and suggestions coneerning
Nashville's crosstown transportation problems. Each list was recorded by
one wmember at each table, in a session appropriateiy called
"brainstorming." After discussing the items on the list, the group ranked
the items from most important to least dimportant. Then each table
prasented its findings to the whole assemblage. Ben Smith admits that one
of the problems with the workshop format was that the opponents tended to
sit together and the proponents tended to do the same. But because each
side was given an equal opportunity to present its position, both groups
benefited.

On the next page is a sample of the instructions that were given to

each group.

|
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=440 DISCUSSION GUIDE 9

EACH TABLE SHOULD CHOOSE 1 PERSON_TO BE THE OROUP RECORDER

Your group discussion on the following questlions will help the Tennessoe
Department of Tronsportation to battar undorstand Important nelghborhood
places and community actlvitles that could be affected elther by completing
| ~blt0 or by not bullding I-440, Thls Is also an opportunity to describe
what altornatives you feel should be consldered,

To halp us understand your communlty and your concerns Involving this
crosstown transportation problem, please dlscuss the followlng quaestions
In your groups and write down your ldeas,

Thls group bralnstorming process has been used productively for group
dlecussions In a varloty of sltuations, This procaess helps a large numbar of
people to be able to use thelr time effectively fn focusing on problems and

solutions,
The process [nvolves the following stops:
+ PRESENT THE QUESTION for dliscusslon,
+ BRAINSTORM a tist of ldeas, solutlions, sugqestlons,
+ DISCUSS, CLARIFY, AND COMMENT on the bralnstorm |lst,
+ ASSIGN PRIORITIES to ltems In tha bralnstorm 11st,

The purpose of brainstorming Is to get evorvone!s ldeas on paper before
the group begins to dlscuss or debate, In this way, the discusslion does not
get bogged down on one [dea before all the [deas have baen suggestad,

Hints for Brainstormings

+ Recorder wrltes down everyone's ldcas In large lutters on the chart paper,
+ Do not di'scuss or comment during the bralnstorm,

+ Work as quickly as possible,
+ After all suggestlons, then dlscuss tho pros & cons of each ldea.

Assigning prloritlies to the results of each questions, Is a method that
allows groups at othor tables to know what your table thinks [s Important,
Elthar the recorder or another pcrson at the table may report back to the
group the results of each table's discussion, At the end of the meeting we will
tape the chart paper on the wall so that you may walk around and look at the results
of other groups. Do not be concerned |f othars at your tabla do not think that
your ldoa Is important, By lcaving your Individual responses with us each person's
tdeas can be studicd on {ts own merit.

1 =440 DISCUSSION GUIDE
Suggestions for Assligning Priority;

+ Recorder at each table asks each person to think of the three
ldeas he or she considers most Important,

+ Recorder then asks oach person what they conslder lst, 2nd,
& 3rd most Important,

+ Using the chart paper, Recorder puts theee marks by the |dea
each conslders mast Important, two marvs L/ the 2nd most lmportent,
and one mark by the 3rd most Important,

+ After asking each person their oplnion w1 marking the ldees on the
chart paper, the idea with the most mac+? ~ould be most impartent,
second most marks the second most Impes'@fht, and so on.

After all the community workshops have been hnld. @ surTary of the swetings
will be sent to those who attended any of the worbsherud and (illed out o registretion
card, In this manncr you will know the ldeas and crnsefns of other nulonbormsods,
Thesa Ideag will be fOr'u'ar'ded to the Project KRevied termrittee within the Dcoortmﬂ!,
since some of the suggestions may require further technical evaluation, The
Draft Environmental Impact Statement (DEIS) will reflact the citizen suggestions
as well as provide cltizens another opportunity far jnput, Citizens aro welcome
to comment on the DEIS as wall as speak at the public hearing following the

clrculation of the DEIS,
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Several groups at work. Mr, Smith (standing second from the left) ciroulated
throughout the room to answer questions,

Mr. Smith admits that the meetings probably caused very few
individuals to change camps, but he feels that everyone came away with a
deeper understanding and appreciation of each others' views., This was
underscored by Dr, Carroll Bourg, a member of Citizens for Better
Neighborhoods, which is an organization against construction of I-4u0.
Although opposed to the project on the grounds that TennDOT's basic
transportation assumptions are inacocurate and outmoded, Dr. Bourg
admitted, nonetheless, that the workshops "raised questions that allowed
the State to write a better environmental ilmpact statement."

At the end of each workshop, the participants were given a
questionnaire to fill out (see below). These questionnaires gave TennDOT
an additional barometer to use in its evaluation of I-440 proposals. They
also gave those individuals who were unable or unwilling to talk to the

entire group a chance to present their ideas and qoncerns.
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1-440 Individual Questionnaire

1=440_[NDIYIDIAL NUEST (ONHA LRE

4} Do you llye of properry next to the {440 rightenf-vay)
“w (1 ves Qe

b) la what nejghborhood do you Live (of nearest dtreet (nteroeation)?

WVhat bast deacyibes your parsonal feellngs: about (<4407 1,
[ ror cwoplating 1~440
[ Aqainat completing (440
[0 canerally for 1440, but concerned ubout dome sspects
(0 cenurally againat 1440, but wuld Like more {nformation
(] interested but have not formed an opinlon
[ tndieferent = don't cure one way of the other

2 cther

¢ voy checked the block {ndicating "concerned about some aspects™,
pledne [L3% thuse aspecty you are concernwd avout,

4) Do you think that noise along (-440 w(ll be A significant problem?

[ vas ] te

b) (f m\:o 18 4 problem, what wethod of nolae abacement vould appeal
to you

[C] tandscaped earth eound along the edge of the highuay
) (Leawantiy destgned and landacaped valls
C] Puffer tone ~ buv more homes and businesses dlong the pight=of-wdy

{0 tttmination of heavy trucka from the highway

[ soundproaiing homas and businesses

[ twpreasing the highay in senattive aress

(C other

8) In your opinion w{ll [~440 (mprove or restr(ct Actees in your travel:

(mprove Regtricy Ho Change

To work

T

Ta school

thopping places

Tn rellgjous activities

Yu tocial or recreational
activities

To nedical sarvices

DOo0O oooo
oo oooo
o0o0 oooo

GUther =

9) [f aov blecks are (ndicated as '"Restrict', write the stroet name
ur genera, areat

Do vuu anticipare that counatruction activities relating to (=440 would
caute you prouiens' |[f so, to what degree,
Mo [voblen

Sovers Hoderate

Difficulve 1n travel
‘otie
Dust
'tility interuotions

leavy gL ipment In the
area

Uther =

00 ouoog
OO0 ooowo
CO Ccooog

ploase divcuna,

L you heve any sukkestiong hov (hese problems could ba reduced,

Da you think that bullding or not bullding («440 vould result in
undag{rable change® (n tne pressnt tand use characteristics of your
neignvorhood?  (f 00, wnare and wnat hind of changes?

Lf 1440 (0 Butrg 10 1-440_ (u Not miily

a)  How did you laam of this seset(ng*

Raued on ¥hat you Know about |44y, do you think that the propused
(ntergtat® higramay ite 10 (te eurroulding urban envirorveent (n
AN AccepthCle wan™r’ {f not, what cndnges would you Like to see
wade

b} How do yYou think the Department can bedt {nform gitidens of

commun | tY weetings?

--
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Several months after the final workshop, Mr. Smith's off'loe prepared a
Summary of I~U440 Community Workshops,* which was distributed to all those
who filled out reglstration ocards at the workshops. This document was just
what 1its title suggestst: a summary of the comments and suggestilons that
were expressed at the workshops. Below areg two pages from the report--one
listing some‘of the positive effeats of constructing I-4U0 and one listing

some of the negative effects.

Goamenta Copoerning Good Effqcty
rellef of tralfio on renidential atreeta « put heavy wraffic on
highuvay designed for (t, not a residential atreet
present desian wost sengible and economfo vay to ause arosstowmn
travel probles, building it WiLh fewer lanes would help but would
evantually naed videndng
catter safely for redldential arees due to leas traffla

improved acosss ror exorgenoy vehlales, partioularly for hospllaly,
but also for fire and polloe venloles

complate the Interstate and Defenae lignvay System in Hasnville

school 1ones on Woodmont Blvd. and Thompson Lana « te't40 will re«
1ieve vraffio and tmprove safety 50 sehonl onllidren

vill save allilona vy hullding it now Lnstead of waiting) ve'll nave
10 have {t soonar or later

present plan of using Tennessee Cantral Raliroad aininized diaruption

not bullding nighvay would bea unfair to Lhoas whose homes were bought
and aleared for thia purpose

L0 dooamont Blvd, widened and I-44%0 not bulit, land would only be
g00d for commercial use, pecple would no longer lLive Lhere

lese trucks on resldential streats

why vlden ¢rosstown streets wnen that vill not relleve the crosatown
traffic problems

putting loop further out does nat serve wajor trafllc generators
and would be Loo coally

any slternative to [-440 {8 (nadequate in every respeat
provide nev )obs

enatle Vooamont Blvd., to b6 a neighvoornood street ss §t should have
been All these years

shorter truvel time in gatling from one part of the aity to snother
batter \raffio flow will save fusl

fagt that It vas not completed five years axo 13 another example of
bad falth on the part of the federal governsent

Compants Conaerning Bad Pfranty

dustroy atadle, integrated, siddla~class, innersalty netghborhoods
older ncesas will be abandoned and aliowed to dateriorate
Apeaulators will bulld atores, offloes, and spartmant gomplexes

isolation belvesn netghtorhoods « city's best nelghbarnoods would
be dplit

greenary vould bte Jestroyed
plant and vildiirte deatroyed

Adverse affects on downtown busineas = benef{ts surburban ahoppling
‘enters

dearessa residential property valuey

Flse in ¢rime boamuse of easier ducesas to nelghborhoods
rlse (n arime dus to dead«and sireets

wl11 be conarete where thare should be vegetation

wore auto traffio will cause ware fual t3 by vasted
daatrugtion of nature

L«840 fits into the enviraonsent of LA and NY not Naohyille
inadequate drainage will cauwse flooding

reduce Incentive Lo upgrade public transportation
unsigntly onatnelink fencaes

comaercialization near Interonankes and then spreading An realdent lal
areas

Lou large, too lemense Lo flt into surrcunding environaent, pernaps
fever lanes vould reduos bad efflects

1033 of nelgnbornood atavility
areates mory probleas tnan (L solves

visual pallution

*TennDOT has a limited number of these summaries and will provide them to

interested parties as supplies permit.

Copies may be obtained by writing

to Mr. Ben Smith, Administrator of Environmental Planning Division,

Highway Building, Corner 6th Avenue,

Nashville, Tennessee 37219,

North and Deaderick Streets,
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The summary also contained the following page, which made it easier

for citizens to continue to voice their concerns to the individual who

would ultimately make the final decision for TennDOT.

i

Eddie Shaw, Commissioner
Tennesaee Department of Transportation

Nashville, Tennessee 37219

Dear Commissioner Shaw:

Concerning crosstown transportation in the southern
portion of Nashville, of which I-440 is one alternative
solution, I wish that you would consider:

Sincerely,

m“l

B
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Near the end of the workshop summary report was a section entitled
"Wheré Do We Go From Here?" This section briefly discussed the stsps that
remained in the I-440 development process, one of‘ these being the
preparation of a draft environmental impact statement (EIS). The TennDOT
tried to impress on the workshop participants that their suggestions would
be utilized in the preparation of this document.
| This was no hollow promise. After giving due consideration to the
hundreds of comments and suggestions that were submitted by the publie,
TennDOT significantly changed the scope and the design of the I-440
proposal, as well as its approach to developing an EIS. In other words,
the effects of these meetings were mcre far reaching than the development
of a single pro}ect. Some of the specific changes that were suggested at
the workshops and eventually presented in the final EIS are:

A. An alteration in the emphasis given to subjects to be
covered in the EIS. More emphasis was given to the following:

1. An analysis of the current and projected energy
impacts

2, A section on safety

3. A section on the future of the automobile

4y, Consideration of land use and property values

5. The transporting of hazardous materials

B. The consideration of a new alternative: the Boulevard,
C. Major design changes*

1. The addition of a bikeway along part of I-440

2. Additional crossings of I-440 in order to alleviate
the separating of neighborhoods

3. Elimination of parallel side roads

4., Elimination of an interchange at Granny White Pike,
a highway listed on the National Register of Historic
Places :

*It should be noted that the current Commissioner of TennDOT, Mr. William B.
Sansom, was instrumental in ensuring the inclusion of many of these changes,

Crmoas e em ey
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A major reduction in the scope of the facility

from six lanes to four lanes

A major shift in the design of the facility to a below=-
ground level "parkway"

The oonstruction of a plaza structure where the bikeway
crosses I-440 (see illustration below)

Commitment to monitor land use around the historic district
Alteration of access for the First Church of Christ Scientist
More than usual landscaping to enhance the beauty of the
I-440 parkway and attention to architectural design of
Structures and bridges

Proposed Plaza Overpass and Bikeway.

I
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NEPA/NFMA PROCESS AND GENERAL COMMENTS

Muttiple Use (MU) Management

COMMENTS: Letter 24; No mention of MU in no
action alternative.

Letter 44 Preferred Altermative should not exclude oth-
er considerations.

Letter 69: No effort to consider muttiple use.

Letter 76: Management direction unsatisfactory —
overproduction in commodities.

RESPONSE: The text in Chapter 2 has been changed to
indicate that each afternative includes muttiple-use re-
source management as defined in 36 CFR 219.3

Pegjonal Direction for Forest Planning

COMMENTS: Letter 70: Need to show latest Chief's di-
rection.

Letter 71: Like to see further guidance to Forests.
Letter 89: Did not establish detailed direction to Forests.

Letter 94: Should show Chief's direction to go beyond
RPA levels.

RESPONSE: The Regional Guide has been changed to
reflect the new national direction.

Issues Difficuft to Track, Read, and Understand

COMMENTS: Letter 83: Difficult to connect a standard
and guideline with effects. Public participation can be
hindered by a confusing document.

Letters 37, 39, 70, 71, 72, 78, 80, 83, 99: The Draft
EIS is very difficult to follow and understand. Issues, ak
termatives, and environmental conseguences sections
are not clearly presented; does not promote easy com-
parisons.

RESPONSE: The EIS has been reformatted to facilitate -
ease of reading. Additional graphics and two summary
matrixes have been added to aid the reader in the com-
parison of attematives,

Chapter 2, for instance, has been completely reformat-
ted to make the chapter more readable. This chapter
now contains an overview that informs the reader of
what is in the chapter. The aftermatives considered in
detail are described at the beginning of the chapter di-

rectly after the formulation of attermatives section and
includes a matrix summary at the begirining of the sec-
tion. The order of the issues was alphabetized to re-
move any inference of priority and to allow the reader
to become accustomed to the format before reading
about a complex Issue such as timber. The altermatives
considered but eliminated from detailed study have
been moved to the end of the chapter.

Effects Not Clearly Related to Actions Proposed

COMMENTS: Letter 70: Violates CEQ guidelines for
NEPA\, Effects do not match altemative solution to is-
sues,

Letter 99: Impacts should be more clearly stated.
Letter 105: Impacts are not adequately addressed.

Letters 83, 93, 94: Evaluation of impacts is missing or
superficial.

RESPONSE: A summary matrix comparing the effects
of implementation for each alttemative has been added
to Chapter 2 of the EIS. In addition, the text of this
chapter has been changed to aid in comprehension. To
present the afteratives and their standards and guide-
lines, the interdisciplinary planning team chose to dis-
play the altematives by issue areas. The assumption
and rationale for each altemative were presented in the
Draft EIS. To reduce the text of the EIS, the Affected
Environment, Chapter 3 EIS, was presented to describe
the environment to be affected by the altematives un-
der consideration. An attempt was made to keep this
description no longer than necessary to understand the
characteristics of the area to be affected by the atterma-
tives. Specific differences among atternatives were
identified in Chapter 4, Environmental Consequences, It
was determined that the progression from ““what are
the atternatives?’’ to “'where will they take place?’’ to
“"what are the differences (environmental effects)
among them?’’ was the most logical way to present
the aftematives and discuss their environmental conse-
guences,

Since the standards and guidelines are interrelated in
their program and environmental effects, the display of
the alttematives, affected environment, and environ-
mental consequences presented in the EIS focused on
the most readily identifiable characteristics of each part.
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RESPONSE: The text of this section has been madified
to explain the elimination process in greater detail.

Equal Treatment of Alternatives

COMMENTS: Letters 70 and 80: The EIS should de-
vote substantial treatment to each alternative consid-
ered In detail, including the proposed action, so that re-
viewers may evaluate their comparative rner'rfgs.
o
RESPONSE: The afternatives were treated «ith the
same detall. A summary matrix has been added'to the
EIS to give the reader a clearer understanding of the dif-

“ ferences among the alternatives so that an evaluation

can be made on their comparative merits.
No Action Alternative

COMMENTS: Letter 70: A no action afternative is not
displayed.

RESPONSE: Altermative “A’’ is the no action alterna-
tive. It continues the current Regional standards and
guidelines to implement the RPA Program and, where
current standards and guidelines do not exist, it estab-
lishes those required by NFMA regulations.

Preferred Alternative

COMMENTS: Letter 70: Disclose how the preferred al-
temative was chosen.

Letters 69, 76, 93: Draft EIS appears to be justifying
the preferred afternative after the decision was already
made.

Letter 83: Appendix F is a defense of the preferred al-
temative.

RESPONSE: A matrix has been added to the altema-
tives section to display the differences in the aftema-

tives. The rationale for selection of the preferred alterna-

tive is contained in the record of decision.

A decison was not reached on a preferred aftemnative in
the draft EIS until the interdisciplinary planning team
had completed the planning and environmental analysis
as required by NFMA regulations.

Appendix F is a technical background paper written to
provide additional information on the relative merits of
timber management practices. The afternatives, includ-
ing the preferred alternative, are supported by the infor-
mation presented in this Appendix.
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Incorporating by Reference

COMMENTS: Letter 93: An inordinate amount of ma-
terial Is Included by reference (for example, the RARE II
EIS),

RESPONSE: The CEQ regulations (40 CFR 15602.21) ak
lows incorporation by reference for materials that are
reasonably available for inspection by potentially inter-
ested persons within the time allowed for comment.
Major documents referenced, such as the RARE Il EIS,
are readlly available at Forest Service offices, some [i-
braries, and were widely distributed to interested per-
sons.

Draft EIS Supplerment

COMMENTS: Letter 93: A supplement to the Draft EIS
and a revision of the Regional Guide should be prepared
and circulated because of numerous unfounded claims,
lack of data, unequal treatment of resoL e priorities, bi-
as toward timber production, and vagueness in the
Draft EIS.

RESPONSE: The EIS and Regional Guide have been re-
vised as described in this appendix. This EIS, as revised,
is considered to adequately disclose the environmental
consequences of each altemative. The vagueness and
unclear language in the EIS has been corrected. A sup-
plement to the EIS will not be prepared.

Economic — Census Figures

COMMENTS: Letter 40: Census figures should be up-
dated.

Letter 93: Draft Regional Guide, page 4, Table I-l. A
footnote is needed to explain the numbers under pro-
jected population.

RESPONSE: Table headings were changed for Tables 3-
1 in the EIS and 2-1 in the Regional Guide to explain the
index number under projected population. The data
source reference was changed from "OBERS Projec-
tions’’ to 1980 RPA."

The population data and indices of change used in the
Regional Guide are from the 1980 RPA Program, which
incorporated data available at the time of completion.
Population data for 1980 are now available and pre-
sented below. These data with accompanying projec-
tions will be developed for the 1985 RPA Assessment.




the cooperating agencies to identify siénificant lssues regarding the
impacts of the various alternatives, to develop mitigation measures to be
incorporated in the alternatives, and to gelect the preferred alternative.

When the comment period closed on January 27, 1984, DEA prepared a summary
of the comments, questlons, and concerns that had heen submitted., This
summary included the seven questions that the cooperating agencies had
developed for screening the alternatives. DEA sent coples of the summary
to everyone who attended any of the scoping meetings and to most of the
people who had received the original information packet. (See Appendix E
of the Draft EIS.)

DEA, with the assistance of the people included in the List of Preparers
(Chapter 6 of the EIS) and the Interagency Committee, prepared the Draft
EIS. DEA published a Notice of Availability of the Draft EIS in the Federal
Register on July 5, 1984 (49 FR 27645). 1In both the Notice of Availability
and in the Draft 1itself, DEA announced that it would conduct public meet-
ings to provide interested individuals with an opportunity to present their
comments on the Draft EIS to DEA representatives. DEA sent the Draft EIS
to more than 1,500 interested parties. The meeting locations and dates
were: Atlanta, Georgia, on August 13, 1984; Portland, Oregon, on August
15, 1984; San Francisco, California, on August 17, 1984; and Washington,
D.C., on August 20, 1984. DEA also filed a copy of the Draft EIS with the
U.S. Environmental Protection Agency, which also noted the availability of
the Draft EIS in the Federal Register on July 13, 1984,

In July 1984, DEA sernt press releases on the Draft EIS and the public
meetings to 32 major newspapers nationwide. DEA also published notices of
the meetings in many of these newspapers. Television and radio stations in
the four cities where the meetings were scheduled were notified of the
dates, locations, and times of the meetings. Press and broadcast journal-
ists covered all four public meetings.

The public review and comment period on the Draft EIS began on July 13,
1984, The comment period was originally 45 days long; however, DEA
extended the deadline to September 10, 1984 (49 FR 34316). During the
comment period 6l spweakers presented testlmony at the public meetings, and
140 people submitted written comments to DEA.

After the Draft EIS was published, DEA received new information concerning
material discussed in the Draft. DEA decided to publish this new infor-
mation in a Supplement to the Draft EIS to enable the public to comment

on the new information. DEA published a Notice of Intent to Prepare a
Supplemental EIS in the Federal Register on November 27, 1984 (49 FR 46599).

DEA made the Supplement to the Draft EIS available to EPA and the public on
March 8, 1985. More than 2,000 copies were mailed to all interested
parties, Including every State Governor, U.S. Senator, and Member of the
U.S. House of Representatives; to the same individuals and organizations
and corporatlons that recelved copies of the Draft EIS; and to those people
who commented on the Draft. The official 45-day comment period began on
March 15, 1985, and ended on April 30, 1985. On March 27, 1985, DEA pub-
lished a notice of the public meeting to be held on April 17, 1985, in the
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COMMENT: Some commentors questioned the integrity or sincerity of
DEA in assessing the environmental impacts of the alternatives
(4/176, 7, 20, 22, 40/152, 58/154, 60, 159, 186, 192) and in select-
ing the preferred alternative (2).

RESPONSE: In accordance with Council on Environmental Quality (CEQ)
regulations, DEA has made every effort to conduct a thorough, accu-
rate analysis in choosing the preferred alternative and in assessing
the impacts of the eradication alternatives and to involve the public
throughout the process,

COMMENT: Several commentors stated that the Draft EIS was inadequate
or deficient in some respect. Some people claimed that the Draft EIS
was so inadequate that DEA was required by 40 CFR 1502.9(a) to pub-
1ish another draft for public review before it could publish a Final
EIS for this program.(5, 6, 58/154, 61/180, 185, 186, 187) Two com~
mentors also stated that the EIS fails to weigh the need for the
action against the scope and severity of the {mpact, as required by
40 CFR 1502.22.(6, 77)

RESPONSE: DEA feels that the Draft, Supplement, and Final EIS have
been prepared in strict compliance with all the CEQ and Justice
Department's regulations for implementing NEPA, including provisions
for public participation. Chapter 4 and Appendix C examine a range
of worst case scenarios that allow DEA to weigh the risks of the
alternatives against the need for action.

COMMENT: A number of commentors were concerned that this EIS did not
respond to previous litigation brought against the Forest Service and
the Bureau of Land Management for the use of herbicides in their
vegetation management programs. Some believed that DEA was subject
to the same injunction against the aerial application of herbicides
and that NEPA as construed by the Ninth Circuit in NCAP v. Block
requires DEA to conduct further study of the environmental impacts

of the proposed herbicides.(3/181, 4/176, 5, 6, 60, 61/180, 157,

192, 193)

RESPONSE: DEA was not party to NCAP v. Block and 1s, therefore, not
bound by the injunction entered by the court. Any herbicidal eradi-
cation, however, would be conducted in accordance with procedures
established by the landholding agency. DEA has carefully considered
the decisions of the Ninth Circuit Court of Appeals concerning the
Forest Service and BLM vegetation management programs, as well as
other applicable case law. DEA prepared this EIS pursuant to the
requirements of the National Environmental Policy Act and the CEQ
regulations {mplementing NEPA, as the law and regulations have been
authoritatively construed by the courts,

As required by CEQ regulations, 40 CFR 1502.22, DEA carefully weighed
the costs and benefits of proceeding in the face of uncertainty,
given that some information regarding the environmental impacts of
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