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U.S.Departmentof Energy Officeof Environmenta/Guidance
CERCLAInformation Brief EH.231.017/0693(June 1993)

Natural Resource DamagesUnder CERCI

BACKGROUND: Undersection107(a)and120(a)oftheComprehensiveEnvironmentalResponse,Compensation,and
UabllityAct(CERCLA)asamended,Federalagencies,IncludingDOE,areliablefordamagesforinjury
to,destructionof,or lossofnaturalresources,Includingthecostofasuning suchdamage,CERCLA
andtheNationalContingencyPlan(NCP)establishDOEasbotha CERCLAleadresponseagencyon
DepartmentalfacilitiesandatrusteefornaturalresourcesunderitsJurisdiction.Assuch,theDepartment
mustrespondtoreleasesofhazardoussubstancesfromDOE'sfacilities,andisliablefortherestoration
ofnaturalresourcesthatarelostor Injuredasaresultofsuchreleasesorfromtheresponseactions.

STATUTES: CERCLA,as amendedby the SuperfundAmendmentsandReauthodzationAct (SARA),Sections
101(14),107and120;ResourceConservationandRecoveryAct(RCRA),Sections3004(tX3),(u),(v)and
300e(h).

REGULATIONS: 43 CFR 11, "NaturalResourceDamageAssessment;"40 CFR300, "NationalOil endHazardous
SubstancesPollutionContingencyPlan;"55FR3079S-30884(July27,1990),"CorrecUveActionforSolid
WasteManagementUnits(SWMUs)atHazardousWasteManagementFacilities;ProposedRule."

REFERENCES: 1. DOEOrder5400.4,ComprehensiveEnvironmentalResponse,CompensationandLiability Act
Requirements(10-r_9).

2. ExecutiveOrder12580,SupeffundImplementation,January23,1987.

3. NaturalResourceTrusteeshipand EcologicalEvaluationfor EnvironmentalRestorationat
DOEFacilities,(DOE/B1-0192June1991).

4. CERCLAInformationBrief,"NaturalResourceDamageAssessment:PreassessmentScreeningand
IntegrationwithCERCLAEcologicalEvaluations,"(EH-231-008/0991,October1991).

5. Ohiovs. U.S.Departmentof Interior880F.2d432(D.C.Cir.1989).

What are natural resource damages? NRDA regulations promulgated by the U.S. Department
of Interior (DOI), 43 CFR 11.

CERCLA Section 101 (16)defines natural resources
as "land, fish, wildlife, biota, air, water, groundwater, The NRDA process applicable to DOE encompasses
drinking water supplies, and other such resources .... "An four phases: (1) the preassessment screen, (2) the assess-
injury to a natural resource is a measurable adverse ment plan, (3) the assessment, and (4) the post-assess-
change in the chemical or physical quality or viability of ment.
that resource. Damages are assessed on the basis of loss
or reduction in quantity and quality of natural resource Is a NRDA required at my facility?
services. Resource services are physical and biological
functions performed by the natural resources, including Not necessarily. A NRDA is primarily used to enforce
human uses of those services and services to other re- a claim against a responsible party. DOE's focus should

sources and ecosystems. Examples of resource services remain on restoring the environment while avoiding un-
include habitat, food, recreation, aesthetic value, drinking necessary damage claims. This result may be aided by
water, flood control, and waste assimilation. Damages taking early action to identify, assess, and protect against
represent the dollar value or the economic loss resulting reductions in the quantity or quality of natural resource
from the injury. Damages assessed are residual damages services.
(i.e., damages that are not or cannot be addressed by the
remedial or corrective action or result from such actions). DOE's environmental restoration project managers

should use the preassessment screen as a threshold to

What is a Natural Resource Damage determine if a covered releasehas occurred and whether
Assessment (NRDA)? the effects justify completion of a NRDA. The screen

consists of a general review of existing data using criteria
A NRDA is a process whereby a natural resource provided in Section II.25 of 43 CFR 1l(e).

trustee may pursue compensation on behalf of the public
for injury to natural resources resulting from releases of The assessment plan is intended to ensure that a
hazardous substances. This process is defined in the NRDA is performed in a planned, systematic, and cost-
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DISCLAIMER

This report was prepared as an account of work sponsored by an agency of the United States
Government. Neither the United States Governmentnor any agency thereof, nor any of their
employees, makes any warranty, express or implied, or assumes any legal liability or responsi-
bility for the accuracy, completeness, or usefulness of any information, apparatus, product,or
process disclosed, or represents that its use would not infringe privately owned rights. Refer-
ence herein to any specific commercial product, process, or service by trade name, trademark,
manufacturer, or otherwise does not necessarily constitute or imply its endorsement, recom-
mendation, or favoring by the United States Government or any agency thereof. The views
and opinions of authors expressed herein do not necessarily state or reflect those of the
United States Governmentor any agency thereof.



efficient manner. The assessment plan documents what the data generated for a CERCLA RI/FS is also useful for
scientific and economic methodologies are to be used and injury determination and quantification of resource serv-
what data are to be collect,_u. The preassessment screen ice reductions.
and assessment plan activities can be coordinated with
ongoing investigations such as a CERCLA Remedial Early natural resource surveys, inclusion of resources
Investigation/Feasibility Study (RI/FS) or the RCRA Fa- as potential receptors in site conceptual modelling, and
cility Investigation/Corrective Measures Study the performance of ecological risk assessments can pro-
(RFI/CMS). vide a greater understanding of some potential natural

resource injuries (e.g., for biological species and their

Who participates in the NRDA habitats). Information aboutpotential injuries can there-
process-.,' fore beusedto planmitigationmeasuresforthe remedial

Only designated Federal trustees, authorized repre- phase. When properly implemented, such measures can
sentatives of an affected State, or an affected Indian tribe reduce or eliminate the potential for unplanned cost

growth due to residual damages from the release or the
can recover natural resource damages. Natural resource response actions.
trusteeship is necessarily a function of facility location or

land ownership; but may be determined by resource Timely considerations of NRDA issues in the Na-
management responsibility. As a result, multiple trustees tional Environmental Policy Act (NEPA) process can
could exist for the various natural resources located on also be of strategic importance because CERCLA Section
(or affected by) releases from a Federal facility. 107 excludes liability for damages that were a result of a

The U.S. EnvironmentaJ Protection Agency (EPA) is discharge or release "when the damages are specificallyidentified as an irreversible and irretrievable commitment
not a Federal natural resource trustee and may not pursue
damage claims for injuries to natural resources under of a natural resource in an environmental impact state-
CERCLA Section 107. However, the EPA may assist ment or other comparable environmental analysis." How-
DOE and other natural resource trustees by identifying ever, special conditions imposed by an applicable license

or permit that authorized the commitment of resourcescertain actions necessary to protect natural resources
from any ongoing or potential threats, may be factored into a decision to exclude the release

from liability for damages (other conditions may apply
What is DOE's role? with respect to exclusion of liability for damagesto the

resources of an Indian tribe).
The DOE has dual roles at Departmental facilities, The

NCP and Executive Order 12580 named the Secretary of How can I get more help?
Energy as the Federal natural resource trustee for natural
resources located on, over, or under land administered by
DOE. DOE is also the CERCLA lead response agency DOE's Office of Environmental Guidance (EH-23) is
when there is a release or threat of release of a hazardous ready to offer assistance. EH-23 has developed several

substance from a Departmental facility, guidance documents (see References) and a training
workshop, covering DOE's basic requirements and re-

Although DOE is a designated trustee, the Department sponsibilities, and the integration of the RI/FS ecological
may share trustee responsibilities with other Federal trus- risk assessment with NRDA seeping activity. A DOE
tees, for example, the DOI, as well as the particular State Natural Resource Damage Assessment Steering Corn-
and affected Indian tribes. DOE must notify and coordi- mittee meets regularly at Headquarters, with conference
nate its trustee activities with other "co-trustees" when call link-up to field organizations. EH-23 can also pro-
there is a release or threat of a release of a hazardous vide on site assistance ranging from seminars to guidance

substance, pollutant, or contaminant from a DOE site. implementation projects which involve the development
of seeping strategies and integrated RI/FS-NRDA work

Why should DOE be concerned about plans.
NRDA?
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Trustees, including DOE, are provided some discre- [ Gu_at/ons of policy or qu_#lons tol_oltfnfl I
tion as to the method and timing of NRDA activities. I policy aeclllons wl#not be dealt with In |
However, early planning for NRDA activity can provide I $1"!-231Infotmotlon Btf_:unteu thcdpollcy |
a number of important advantages. ] hClSalready been establlMled through |

I approptfate documentatton. II
AsaCERCLAleadresponseagency, DOEisrequired / Pleose refer ony questlons i " __ __j____ |

to assess the ecological threat posed by an actual or _ concemlngthesublectmaterlal _'_'Tf'_l
possible release of a hazardous substance. The RUFS I coveredln this InfotmottonBdof _|_|
process implemented by DOE at its facilities specifically [ tO John Boscletto, RCRA/CBtCIA --_l|r lg'- |
requires an ecological assessment during the baseline and I O/v/_:m,$H-231,t_02)SSa-7917. III I
alternatives risk assessment. This assessment can be a

constructive link to the natural ,resource trustee process: .-...
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