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UEUORANDUM FOR GENERAL COUNSEL, DEPARTMENT OF DEFENSE 

SUBJECT: Allen, et al. v. United States, D. Utah, 
Civil NO. C79-0515J INFORMATION MEMORANDUM 

PURPOSE. On Hay 9, 1984 U.S. District Judge Bruce S. Jenkins pub- 
lished a 489 page opinion in the above-captioned case in which 
he held that the United States was liable under the Federal Tort 
Claims Act in ten out of twenty four cases and assessed damages 
of $2.66 million in nine of those cases (damages in one case were 
not fixed because the claimant died during the proceedings). The 
purpose of this memorandum is to summarize the issues and rulings 
encompassed within the Court's opinion and to assess the probable 
impact upon other litigation arising out of the aame program. 
All references to pages herein are to the May 9, 1984 opinion. 

INTRODUCTION. 
brought by 1192 named plaintiffs who allege that they, or their 
decedents, contracted cancer or leukemia as a result of exposure f 
to off-site radiation released from the Nevada Test Site during 
the atmospheric nuclear testing program (1945-1962). At the sug- 
gestion of the Court the parties selected 24 of the claims as .bell- 
wether. cases to be tried during the first wave. During the trial, 
which was conducted between September 14, 1982, and December 17, 
1982, the parties presented the testimony of 98 witnesses and intro- 
duced more than 1692-documentary exhibits (pages 4, 6). The tran- 
script exceeds 7,000 pages and the exhibits in evidence exceed 
54,000 pages (page 420). As demonstrated throughout the opinion, 
the case presents complex legal, scientific, and medical issues. 

BACKGROUND. The first atomic bomb was developed during world War 
If by the Manhattan Engineering District. The Atomic Energy Act 
of 1946, 60 Stat. 755, established the Atomic Energy Commission 
( A X )  (now a part of the Department of Energy (M)E)) and transferred 
responsibility for research, development, and production of nuclear 
weapons to the AEC. The military requirement for continuing research 
on nuclear weapons effects remained within the Department of Defense 
(DoD) and responsibility was assigned to the Armed Forces Special 
Weapon8 Project (AFSWP) (now the Defense Nuclear Agency (DNA)). 

The subject case is a Federal Tort Claims Act suit 
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Throughout the atmospheric nuclear testing program AFGWP and AEc 
matntained close coordination and cooperation. 
experiments related to their respective areas of responsibility 
at the various nuclear testa. The close relationship continues 
today between DNA and DOE with respect to the underground nuclear 
testing program and many other defense related efforts. 

In 1977 the Centers for Disease Control (CDC) detected an 
apparent excess of leukemia among veterans who participated in 
shot SMOXY, a 1957 test conducted at the Nevada Test Site. This 
discovery prompted intensive Congressional interest and extensive 
redia coverage. Litigation by veterans, civilian employees of 
the Federal government and contractors, and residents of areas 
near the Nevada Test Site soon followed. Within DoD, DNA was desig- 
nated as executive agency and directed to institute a major research 
program to document the exposures of the estimated 203,000 DoD 
participants who participated in the atmospheric testing program. 
(Tab A) This program, which is more fully described at Tab E, 
was later expanded to include the estimated 250,000 veterans who 
participated in the post-World War I1 occupation of Biroahima and 
Nagasaki, Japan. DOE instituted a major research effort to document 
the exposures of the off-site population. The Department of Justice 
(DOJ) designated a small team of attorneys to handle the radiation 
litigation on a centralized basis. 

DUA takes the lead with respect to suits brought by veterans, DoD 
civilian employees, and employees of DoD contractors. we work 
closely with the litigation staff of each of the services. DOE 
takes the lead with respect to off-site cases and suits brought 
by employees of DOE or DOE contractors. All departments provide 
full cooperation to each other and the qovernment contractors who 
have been named as defendants. The lead counsel in the subject 
case is a DOE employee who has been appointed a Special Attorney 
by the Attorney General. 

PRE-TRIAL PROCEEDINGS. The trial was Dreceded by some two Years 

Each conducted 

Pursuant to an informal agreement among DNA, DOE and DOJ, r 

of motion practice which culminated in-Allen v. bnited StatGs, 
527 P. Supp. 476 (D. Utah 1981). 

DISCRETIONARY FUNCTION DEFENSE. The government moved to dismiss 
on the ground that the conduct of atmospheric nuclear tests at 
the Nevada Test Site was a discretionary function excluded from 
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coverage of the Federal Torts Claims Act by 28 u.S.C. ff2680(a). 
lpage 130) The Court conceded that the decision to conduct atmos- 
pheric nuclear tests and the selection of the Nevada Test Site 
were discretionary functions (pages 148, 149, 152, 236). It noted 
that no policy decision was ever made to deprive the off-site resi- 
dents of warning, education, and monitoring (pages 152, 155-156) 
and that public safety wae a stated government objective (Id.). 
The Court distinguished between the decision to conduct testing 
at the Nevada Test Site (which was discretionary) and the alleged 
negligence in executing the testing program (pages 152-159). In 
my opinion, the Court correctly analyzed and decided this issue. 

STATUTE OF LIMITATIONS DEFENSE. The government urged that the 
plaintiffs' claims accrued more than two years prior to the filing 
of their administrative claims and that the claims were therefore 
arred under the statute of limitations set forth in 28 U.S.C. P 2401(b) (page 159). After extended discussions (pages 159-178) 

the Court concluded, as a matter of fact, that the plaintiffs' 
suspicions prior to 1971 did not rise  to the level of "knowledge" 
required to start the clock under United States v. Kubrick, 444 
U.S. lll(1979). Several aspects of the limitations ruling raise 
questions which may be appropri&te matters for appeal. Tbis de- 
termination, however, cannot be made until the relevant portions 
of the record are subjected to a detailed review. The Court did 
not individually address the state of knowledge of each plaintifd 
but rather surveyed the information available through mass media 
(pages 163-165). It appeared to draw an adverse inference from 
the fact that the government was disputing the issue of causation 
(page 162). At one point, the Court appears to hold that the statute 
does not begin to run until the plaintiff has sufficient evidence 
to prove his claim (page 170). The Court never acknowledges that 
a duty to investigate further may arise based upon limited knowledge 
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(page-174). cf. United States vi Kubrick, Finally, the 
Court aDDears to conclude that the statute does - -  ~ 

not apply to causes of action based upon an alleged duty to warn 
(page 178). 
by DOJ, DOE, and DNA. 

THE DUTY ISSUE. After detailed analysis of the relevant statutes 
and judicial precedents (pages 178-205), the Court concluded that 
the government, under the circumstances, was bound to exercise 
'great care in light of the best of available scientific knowledge. 
(page 205). In my opinion this conclusion is correct. 

This portion of the opinion is being carefully reviewed 

3 



Gc 
SUBJECT: Allen, et al. v. United States, D. Utah 
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I STpTE OF SCIENTIFIC KNOWLEDGE. The Court demonstrated, in a 30 

page discussion, that a great deal was known in the scientific 
community and the open literature about the potential hazards as- 
sociated with exposure to radiation (pages 205-235). This discussion 
should be compared to the reasoning employed on the statute of 
limitations issue (pages 159-178). 

exercised due care in the timing of the nuclear detonations (pages 
237-2101. Eowever, the Court concluded that off-site monitoring 
(pages 210-2691 and warning (pages 270-318) were inadequate. These 
conclusions appear to be supported by ample evidence. 

CAUSATION. The essence of the controversy in Allen v. United States 
and all of the other radiation-related cases is the question of 
causation. Our scientists believe that the radiation exposures 
were, in most cases, very low and that the likelihood of such exposures 
causing cancer or leukemia is correspondingly remote. Other sci- 
entists, making different aseumptions, reach the opposite conclusion. 
"be extent of the difference8 in opinion is illustrated in the 
table at page 372 of the Court's decision. Unfortunately, the 
Court in this case placed great reliance upon very questionable 
studies by Dr. Johnson and Dr. Gofman. In view of the conflicting 
opinion evidence and the absence of sufficient underlying data, 
it is unlikely that Judge Jenkins' findings of fact can be challewed 
successfully on appeal. 

There may be, however, a viable appellate issue with respect 
to the standard employed by the District Court i n  resolving the 
causation issue. Although the Court denied that it 'preeumes a 
causal relationship from the Government's negligence' (page 3391, 
the opinion cites with approval a number of cases shifting the 
burden of proof to the alleged tortfeasor (pages 324-339), approves 
proposed (but not enacted) legislation which would establish a 
presumption of causation (pages 339-343), rejects the notion that 
the preponderance of the evidence (more likely than not) standard 
applies to causation (pages 346-355), and seizes upon the assumption 
that any exposure to radiation entails increased risk without ac- 
cepting the corollary that the degree of risk is proportionate 
to the degree of exposure (pages 355-366). It may be significant 
that the Court listed extent of exposure as a permissive rather 
than mandatory factor for consideration (page 344) and concentrated 
upon radiogenecity and latency periods in discussing individual 
cases (pages 375-407). 

NEGLIGENCE. The Court correctly determined that responsible officials c 

We are examining this aspect of the decision. 
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DAMAGES. The opinion contains little case specific information 
concerning the amount of damages (pages 407-1161. A review of 
the record will be required to evaluate the impact of this omission. 

SUMMARY. Although some appellate issues may be present, I am generally 
pessimistic about the likelihood of success. The District Court's 
opinion will probably remain a signfficant and damaging precedent. 

IUPACT UPON OTHER LITIGATION. We are currently actively involved 
in 102 atmospheric nuclear testing suits seeking more than $14.9 
billion in damages. (Despite the presence of 1192 separate plain- 
tiffs, Allen v. U.S. is counted as one suit.) Veterans account 
for 55 of these suits and more than $353 million of the damages. 
These cases evoke great sympathy and, although we have till now 
been relatively successful in disposing of cases by motion, the 
courts have expressed reluctance and dissatisfaction. See, e.g., 
Jaffee v. U . S . ,  468 F. Supp. 632 (D.N.J.1979), Hinkie v. United 
States, 715 F.2d 96 (3d Cir. 1983), cert. denied, 52 U.S.L.W. 3443. 
The factual findings in Allen will encourage other Federal courts 
to be .creative. in devirfngmeans by which to drive these cases 
to trial. AB demonstrated in u, such trials will require sub- 
stantial resources. 

Four categories of cases appear likely to go to trial withi9 
the next year. First, several cases brought by contractor employees 
have been on hold awaiting an appellate decision on t h e  applicability 
of the "statutory employer" defense under the Nevada workman's 
compensation program. The question was recently decided against 
us in Prescott v. U . S .  Civ. No. 83-1948 and 1949, (9th Cir., April 
25, 19i94). Second, suits by veterans, off-site residents, and 
others against contractors involved in the program (all of whom 
have indemnification clauses in their contracts) are unlikely to 
be resolved by motion. Third, the Ninth Circuit, in which most 
of our veterans' cases are pending, permits veterans to avoid the 
bar of Feres v. U.S., 340 U.S. 135(1950), by alleging that the 
duty to warn arose after the veterans' discharges from the service. 
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Broudv v. U . S . ,  No. 82-5995 (C.A. Cal., Dec. 28, 1983, etition 

in Allen mav be helDfu1 in defeatins wst-discharae dutv to warn 
for rehearing en bane pending. (Ironically, the factual 57- f nd ngs 

- - - -  - -~ - 1 - - - - ~  
cases.) 
Orange" Product Liability Litigation, (petition for mandamus to 
vacate denied, C.A.N.Y. April 13, 1984) permitting rpouses and 
children to recover for genetic injuries is not yet clear. 

Finally, the impact of Pretrial Order No: 91, in re -Agent 
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The adverse decision in Allen and resulting publicity will 
encourage potential claimants (and the plaintiffs' bar) to file 
additional suits. More cases will probably go to trial. While 
we should be able to prevail on the causation issue, a massive 
effort will be required. 

nuclear testing cases in greater detail if you believe that would 
be helpful. 

I will be happy to discuss Allen and the remaining atmospheric 

Respectfully submitted, 

2 Enclosures 
as stated 

ROBERT @-*ZE%- L. 
General Counsel 
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