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FROM : Chief, Legal Office
Hecording of Consent of Service Members for Perfermance of Surgery, etc.

le 84 A review of applicable regulations indicates that medical and sur~
gical (including dental) operations, treatments, and dlagnostic procedures may
be foreibly administered only in an emergency (per. 24a, AR 600-10), Also, when
cartain exceptions are mot, immnizations ray be forcibly administered {par,
24b, AR 600-10). Otherwisc there 1s no authority to administer forcihly any of
the above procedurea, but »roper actlon ray be taken under UCMJ, if 1t is de-
clded at Topartrent of the Army level that the operation, ete, which {e boing
refused is nocessary to enthle the service member involved properly to porform
hls military duties.

be As the term "emersency” iz not defined it ias assumed that it is used
in the normsl sense. Ilowever, if a positlive requirement to obtain consent of
rpembers of the armed forces were immosed, an emersency could well result from the
delay encountered in cases In which the service member was incapable of giving
consent, l.e., mental incompetemey or minerity and it vas necessary to obtain con-
gsent from his next—of-kin or lemml representalive who was not readily availables
which cases would not fall in the emarzency caterory ordinarily. There is no
regulatory requirement, however, at the pregent time that a service member be
asked for his consent or consequently that =uch erngent bLe recorded as there is
in the case of ~ civilian patient (subpar. A€, AR 40-200).

c. It 13 noted that the proposed Hosvltal Administration Manual {IM 8-
262) specifies thet SF 522, the only consent form now authorized for use in the
Army (oubpar. 84, AR 40-424) ecannot be used to record consent of active duty
military personnel. This office objected to this restriction, by Comment 2, dated
19 July 1957, addreased to Chief, Medica) Plans and Operations Division,

2. &, A review of the attached IG inspection files Indicates that it is
the mractice in various Army hoanitals to record consent of active duty militery
persoennel on SF 522 for "surgical and cther medical procedures®. There is no in-
dication as to exactly vhat procedures are included, It 15 assumed, for cxample,

that imrunizations are not included nor are such routine procedures as administer-

ing medications or performin~ blood tests. Additionally, there is no indication
vhether consent is obtained in all eircumstances including for oxarple, omerjen=
cies or vhere the service member is ineapable because of unconaclousness, mental
incompetency or minority of riving consent and congent st bo obtained from his
repragentative. Tt is noted that a pminor whe 1s a service member 1s considered

to be legally erencipated by reason of military service oxeept when he is 16 or

under (U.5. v. Williams, 302 U.5, 46). It is not legmlly possible to enlist at

age 16 or under and all such emlistrents are void (U.5, v. Blanten, 23 CMR 128;

10 U.8.C. 3256).

be TIn gny event it would be an undue requirement to obtain consent from
service members for all medical and surgical (including dental) operations, treat-

ments, and diapnostic procedurec, It 18 assumed that the current practice of
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obtaining consent from service members is limited te "purgical and other medical
procadures™ in which there is likelihood of danger or urmusual risks te the
patient. Othervise it woeuld be necessary to obtein consent from all military
patients upen aduiseion or in event they were not admitted at the time of treat-
ment. While this is not nerml civilian practice, it would not be necessary in
civilian practice ordinarily, aa there it may be rresumed, the patient is volun.
tarily requesting medical care under mest circumstances. No such presumption may
be made in military practice, hewever,

3. u. Setting aside the medical considerations invelved, ordirarily the
reagen for sbtaining consent in civilian practice is to afferd an additional
pretection apgainst suits., This raises the gquestlon sas te vhether a sinmilar ne.
ceasity exists in the military service.

be The only wvay the U, S. ¢an be sued 1s under the Federal Tort Claims
Act enacted in 1946 to permdt sulta against the United States for negligent acts

f or emissions ef U,J. empleyees within the United States, its territories and

possessions., This includss acts of malprectice by Army medical personnel. Hou-

ever, military personnel ars excluded as claimants under the FTCA when the injury

or death is incurred incident to service (Feres v. U.S., 340 U.S. 135, 1950)).

The tern "incldent te service” would include any injury or death incurred while

on & duty status er while in a military facility or on a military pest (Breoks

, Ve US4, 337 U.S, 49) but not while eff-peat on pass (U.S. v. Brevn, 348 U.S.

- 110; Barnes v. U.S., 103 F. Sup 51; Snyder v. U.S., 118 F, Sup 585}. Thus, even
if injury er death resulted frem treatment not necessary teo enmable the service
member preperly te perform hia military duties such as elective treatment (subpar,
4e, AR 40-108) er treatment incident to human research, the service member could
not sue under the FICA, It is apparent, therefore, that the Army is not expos.
ing itself to suit by net requiring that consent be obtalned end recorded fren
service membars for the performance of subject procedures,

‘8o This is confirmed by amalysis of malpractice suits under FICA that
have been reperted to this office. In a tetal of 38 such actlons since 1946,
11 were brought in cases in which a serviceman wae ths patisnt. Ten of these re-
slted in dismissal, all on the principle of the Feres onse. s other case wvas
settled eut of court, the settlement being pald out of VA funds as the cause ef
action vas based en death resulting from the transfusion ef incompatihle hloed
{mproperly labelled in a VA heapital,

4e Whereas in civilian practice, the legal besis fer obtalning consent
exists mainly as e pretectien against sult; in military practice, an additional
reason ia apparent where the treatment is net necessary te enahle the service mem-
ber properly to perform his duties, such as for eleotive treatment or treatment
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incident to human research. Clearly consent is necessary im such c¢ases as an
exder to sutmit te such trentmont would in all likelihoed not be 2 lawful mili.
tary order. There is no present regulatory requirement te obtain sush censent.

5. A review of the above would indicate that:
- &« There 1 no logal nsceasity that e military regulation be. promul-
mied requiring the ebtaining and recerding of consent from service members fer
the performance of subject procedures.

be If such a requirezent were mede it would be subject te rumersus ex-
ceptions and eumberseme te operate, In addition to such exceptiens as pre-
viougly listed, ethera would have ‘o bLe censidered. For exmmple, would all
persens subjeoct te military law be included within the term "service members" er
should certain classes, 1l.e., retired members of the Heguler Army, and reser-
vists on short tours be excepted mnd placed in the same category as clvilian
patisnts (eubpar. 4d, AR 40-200),

6. 8. In addition te the above mllitsry considerations, the question ef
whether an Army physicilan or dentist iz sxposing himaelf to peraenal finaneial
1iability 1s raised, An action against an Army physician in his persenrl ca- -
pacity rising out of injury or death caused by walpractice te a service member
is legally permisaible even though damages might be minimised ty the bemefits
recoived 1y the member er his survivor from the Unitsd States, However, there
have Jeem no such cases reported to this effice, Consequently, it appears that
ne Arzy medical persennel have bean csused to suffer persoml financial lesa.

F b. While a service member cannet sue the United States under the
Federal Tort Claims Act for injuries or death incurred incident to service,
there is no such restriction against others. Thus, a nommilitery patient ceuld
sug either the U.S, under the FTCA, or an Army docter individually for male

. powmctice, Thus it is important to cbtain proper consent frem othar than service
mexbers,

e, An example of this 18 afforded in the case of Moos v, U.3,, 25
F.2d 705 (19%5) in which Meos, a vsteran, Ireught an ectlon under the FTCA
alleging that a VA decter had-performed an unnecessary and uncalled-for operation
on Meeos' right leg and hip while Meoa wvas under an avaeithetioc fer an eperatien
on his left leg and hip, for which Moos had given his consent, The ceurt apply-
ing lecal Minneseta 1aw as required-under FTCA, held that action ceuld net be
brought under the FTCA as this Act excludes assault and tattery, s willful texrt.
Under Minn, law, which is the same in msst jurisdictions, an operatien perfermed
witheut the consent of the patient is considered to be assault and Iattery, re-
gardless of lack ef negligence on the part of the physiclan, Thers iz ne
indication whether Moos, failing his remedy under the FTCA, then reseried te his
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remedy against the physician by suing him in his personal ecapacity.

4. HNevertheless 1% is detatable whether Army medical personnel weuld
be better protected apgainst individual suit by making a pesitive requirement
in regulations relative to the obtaining and recording of cenmsent frem sexrvice
nembers. As stated previcusly, sny such requirement would be cumbersome and
subject te mmersus exceptions, Further, the ochtalning of censent in itself is
just one safeguard apainst a melpractice actlen. In additlen, as above stated,
there have been no such mctiens against Army doctors persemally, In the event
such an actien is brought, the docter being sued may have the action trans. -
ferred to & Federal district court i1f the action is treught in 2 state or
lecal cowrt (50 U.8.C. 738, 28 U,S.C. 2576) and request that the U, S. Atterney
represent him (pars. 11-14, AR 27-5). In the event he suffers financial less,
there 13 the pessibility of an Army.spensored private relief hill,

e. There is mo legal oblectlion, hovever, 4o farmitting Arny medical
persennsl te obtain and recerd consent whem in acecordance with lecal practice,
angd {4 does net interfere with military operstiens,

2 Incls RAYMOND COWARD
n/c Lt. Colonel, JAGC
Chief, Legal Office
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ef, Profesaional Division, OISG 18 dly 1957
?’%ﬁﬂ Chief Surgical Consultant) Ve Idnthicum/61737/eg

Chief, Medical Flans and Operations Division, OISG

Arrmzl General Inspections of Walter Reed Army Medical Center and
Velley Forge hrmy Hospital, FY 1957,

Heference is made to paragreph 9b (2), Anmial Genersl Inspection of

Valley Forge Army Hospital, FY 1957 and paragraph 10b (3), Anmisl General
Inspection of Walter Reed irmy Medical Center, FY 1957 relative to the necese
sity for recording consent of active duty military persomnel for the performsnce

of surgery and simllar procedures,

Request this division be furnished comments upen which to base &

reply to the Inspector General,

2 Incl

THQMAS N. PAGE

1. AGI of VFAH, COlonelb Mo
2. AGI of WRAMC,
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