
2 4  J P T K . : ~ ~ ,  J :  

E-efore any f i n d i n e  u KO dut! or 
w g l i g t n t  breach of duty m y  k applied w 
determine the queauon Of lubility.  each 
plainoff must ,how- 
n j u n  u a result of fendant  3 CQQ 

~uc:: 3 L  e b t  qn a L Green. e[ a1 
Chsrs on the  L J U  o! Torr3 .3 12d ed 1YT;) 

The plr int i f fJ  , u n i n y  point on tne  
r o d  to a tort recove? IS u) be aole KO 

pick the defendant out of che cmwd. Char 
1s to Jemona,tnte tactually that there is 
4 re-n why this panxuhr  person u the 
defendanr  Thu JS usually called the 
causation or facrud c a u s i u o n  usue. I 
find factual ConnrCUOn' LD be a more 
Ac'cunLc unn. Factual cOnnccuOn tn the 
mrnner  in vhtch rhc term u used herein. 
carner 30 connoutmn of fault or of Iu- 

A l l e n  v. Unite:  S t a t e s  
558 F. SUCZ 21.7 ( I C E & )  

ACHl.000003.007d 
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seriously wounding him. The grcrt length 
of time involved leg.. A r n d i a t n  6. who 
develops a tumor 22 y e a n  Iarcr) allows the 
possible involvement of "inurvening caus- 
es." sources of injury wholly 'put from 
the defendant's acuviLIe¶. whtch obscure 
the factual connection between the plum 
uffs injury and rhe defendant's p u r p o d  
ly wrongful conduct Thc mere p u w g e  of 
ume is s u f k e n l  to n u e  doubu about 
b*ca(uc" in che minds of a legal systcm 
accustomed to far more i r n d t c  c h a m  
of evenu. 

mon features among canccn. likely fu 
 OR i m p o m t  than Lhe differences. 

J &(man. M D .  Radiation a n d  Human 
Hrolfh. n r p m .  ac 59 11981). PX-1046 Icm- 
p h u u  in ongmrl). Ionizing radiaoon--or. 
ocher c u t i n o g e n s l c c m  to add to the 
number of canceo already occurring in 
peopk. rather than producing new. duonct 
tmnetxs of a c r .  See id PX-1046. The 
U)LIINY nature of the alleged in juy  itself 
rhus m m  the ability of the phinuffs to 
d C m ~ ~ r r ; l t c  through evdence a direct 
arucin- fact  relrwruhip between n d m i o n  
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-t 1 + r '  explain why thu defendant u before the 
c o u a  That the defendant v u  in Lhe 
area when plaintiff vas injumd r3ubluh- 
es a mom exclustve connectton.. 

/d 1977 Ctah LRo at 6. That the d e  
fendant w u  engaged in r u k t r t a t i n g  con- 
duct of a pamcular type. ana plainuffs 
injunw art coruisrcnt with the kind of 
harm h a t  u predcrrd and obsewed when 
such nskf m creaud. maktJ the factual 
connection seem even more exclutivc--cr. 
c t c ~ i v t  of other dcfcndanu. orher connet. 
UON. other "causes". 

Whether any of these factual connectmns 
will lerd ta lkbrlity u, u Pmfcuor Thodc 
reminds IU. "an issue involnng the scope 
of the 1-1 syrtrm'r protection aflootdrd 
to plaintifland is not an usue  of factual 
eausatlon." 1 S n  L'td LRm. at  6 kmpha- 
su add& 

In Bw-  
to 
Cir 1969). plaintiff WZS blind4 a a 

Slrrlrng Drug. Inc.. 416 F 2d 417 (2d 

-I 

effect of one or bo01 of two drugs adminu- 
cered as treatment for a skin due- 
WhKh drug " u d  thc blindness could 
not k speifmlly cdcnofkd. Sevenhe 
less, h b u n  of Appcrls for the Second 
Circuit applying Connectvut law. held that 
"(iln such a situauon. either force can be 
rad LO be the cause in fact of the harm. 
despiu the fret Out the same harm would 
have muW from either l o r n  wong 
abm. 2 H a m  & Jones. [The &IO of 
to or^) 5 20.21 at 1122-23." 416 F 2d at 4.29. 
The f a u r l  connCCtlOn between p lunuf f r  
injury and the defendant's conduct in usu- 

Y 

8 
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rettes. Even conceding rhrt planoff's own 
cigarems could have caused hm ancer .  r.he 
court found suffiicnt facttd conncroon t4 
keep the mpondcnt employer in the cuc. 
The court's cOmmentS are mscrudve: 

We cannot doubt that thc mam smoke 
decedent inhaled-from whatever 
s0u-c p r u r  the danger of hia 
contrrcrrng lung Mccr. H i  smoking 
intraKd thrt danger. just u did hh 
cmpbyment Given rhe present r a t e  of 
mcdiol knowledge. we euu~ot u y  
whether it v u  the cmpbymcot or thr 
CigareUu which "XtUrUy" a d  the 
d k w e  we a n  only mmtpize thu both 
contributed subruntially to the Iikcli 
hood of hL contrraing lung cLDQr. Aa 
we n o d .  . . . tbe dtodmt'r e m p b p e n t  

h u  injuq. And in BecMrhcm Star1 ea 
w. Indwtrial Ace Ca- rum 21 Cd 
2d 742,144,135 P.2d 153, Is( we poind  

when we stated that it uu'enopgh that 
"the emplayee'r risk of antmeting the 
diua by virtne of hi3 mpbyment 

the gtnenl public" .... 

Mcd Ody bc 8 'COOrnbUTiDg UOU" Of 

out a particukr inrunca of thb prineipk 

must k m a t t d l 7  grater t!uE thrt of 



Y 

favor of a clatmant who wm occupaoonrlly 
ex@ to fumes from tu. pitch. uphalt 
and UMW in "luge and i n u m  volume'. 
over L pen4 of y u n .  Young char the 
c h e m h h  In q u e o o n  were knovn c u e m e  
gens. the court a f f i i e d  the compenaaoon 
award upon a finding that the exporun 
had contnbutcd to the injury. notwnthrund- 
ing the fact that rhe claimant had also 
smoked c iguc t tn .  Id. 2'71 AZd at 457. 

In Smith R Humbold; Dye W o r k  he.. 
34 App.Div.2d 1041. 312 N.YS2d 612 
(19701. 8 workmen's compenutioa r w v d  
w u  . i f 4  on the b u i a  of "rubrtmtrrrl 
erideacr" t h t  the ckirmnc's 25 yeam of 
e x p u r r  to know arciwgenr ut the dye 
compounda IU factually conncawl 10 h u  
plpdluy t u r n  of the bldder. Medial 
tetunoay wu in dm conf lk  ruarticll 
evi&aa w u  uadar. Yet a nthd nL- 
tiomhip kcwccn work rrrd injury was idea- 
rirwd u the buia for an a 4  of tornpen- 
sawn. See dso Bennon v. A Wmnon & 
Sonr. 14 App.Div 2d 631. 218 N.YS2d 315 
(1961k Couoll v. AC H m  Ca. 27 App. 
D i v a  966.2'79 N.YS2d 244 (1961); Corn 
mea& " J u W  Attituda Towudr tctgd 
sad Seicntrfx Rwf of CIbCv clusariom." 
3 ColumJEnvtLL 344 (1977) md cmes 
dtcuucd therun. 
in B u l w  v. Wolrrr Kid& N w b r  

Lo4r; 24 App.Div.2d 1045, 266 N . Y S 2 d  
312 313 (1966). raoth+r rwud N rf- 
fumc4 this firm ia favor of a phpierrt 
who had con- ( U U ~  rnyeloblutr h a -  
kemu .hu working in a Lbontoq m 
eOb.lt40 )c)urcc~ from whicb h. m r i v e d  
not mom than 2OOO to 22so nuillornrqtnr 
(mR1 of purrma e x p a w .  Relyrng in p.rr 
up00 p m u m p w a r  avrikbk under the 
New Yo& workmen's compenrrtjoa sue-  
uw, ttu rppelku divLm d f i d  noang 
thu th. "rrcord dkkues that dmdcnt 
w u  expoccd u d u t i o n  for a sukunrul 

pm of two p e r i d  and also at other uma 
in various amounts. The ruumony of the 
medical experu u emphatx that there u 
really no 'thmhoM' or 'ufe' dosrge of 
ndiation k u s e  at the present rugr of 
Jcicntifi knowkdgc it cannot be LKcr 

uined exactly what effcrU rrdirh hu 
on the human body. It is a b  dmittrd 
that each individual re- differently to 
e x p u r r  lo mittion." 265 N.YS.2d ac 
313. Scc OTmk. "Radiation, Guution. 
md Compcnution." SI Ca.LI .  151 ti%). 
and eucr dixusscd therem. 

In the m a t  r m n t  ezw. Krumbaclr w. 
Dow Chmieol Ca. 676 P.2d 1215 (Cob. 
App.1983). thc Crrbdo Court of AppcrL 
mnuded a claim in whitb compctueion 
had been denied following the exchuion of 
expert testimony by M t b  phpkiau .ad 
othen IY which related the decedent's an- 
cer of thc colon to mdktion exporum rp 

erived vhik empbyed !e the Racky Fhu 
nuclcu weapons p h t  Oa r e d  the 
S u t l  Indwtrkl Commission reviewed the 
record ad concluded h t  "joiatty mi x.- 
e d y  the tutiaxMy ptacnu competent 
and 'sukuatirl evidence to ruppon ctn ref- 
e m ' s  coneluioar, ... Chu tb. chimrsr 
herein had sluuiacd the bordca of pmof of 
injtviour exporun ol  the &cedent to tb. 
rrdirtion dkgd in the drim for benefits, 
and thrt wid rrdi.ti00 Iu rhr proxi!mu 
aw of the ~ c c i  of the coba rW 
multcd io dearlr" I n  m b o y  A Krum- 
baels w.c No. 2-923-974. ~Iadcomm 
Cob.. dcc Apr. 19. 1984). l'be mquuit. 
bwdcn of proof VLI whfd by 8 showkg 
of a "rra8on8bk prPtMbllky" out ndirrioo 
exporum a d  the decedent's catxu .th. 
evidence indiatcd that K N m W  hd re 
ceivtd .II cxtcrn~ dou of over 6 m m  
with dditionrl expcwurt due to in& 

2- 53 



conuminatmn by ndlopctlvc mateml. Id. 
676 P2d at 1217. 

The lrboo of pnor m u m  over thc prob  
km of facrud c o n n m n  between n d ~ ~ l o g -  
ud insult and ph>i iobgla l  injury am of 
auunce in molvmg the s i r n u  q u e  
WIU prrwnrrd here. Other casa knd ad 
u well. 

A n u m k r  of involving duuuctlon 
of pmpeny by two or more f i  or s u m s  
of or iirmkr pmbknusw may k 
cited wherein a factual conncetion at& 
lishing I m o o d  mhcionrhip beween 
p l u n u f f r  i n j ~ r > ,  md a defendrat's conduct 
ha been relied upon to rea& q u u t m n s  of 
Iiabality, even h g h  a ipeciri causein- 
fact relatjonrhrp m not cleulv d e n t r f ' j  

h e  D. Wtlkinr  184 Mus. 483. 186 %. 625 
(1939) ("no pmhabtiity" bat p l u n o f f s  skin 
CuMr w u  a d  by cut rc iulung from 
falling glru). In other cues, it d m  not 
appear impmbabk at all. &e cg.. Oaly o. 
BcrgtltdL 267 #inn. 244. 126 N.W &I 242 
(1960 (evidence of factual ctmnecuon bt 
tween injury fmm fall in defendant's smm 
and subsequent tumor at site of bruise hcM 
suffxient to rupporr verdict for  p l u n d n .  

n m b w  u) the 
S u m m m  a u pro& 

F-iiwm e m p i e .  Noting the 
inability of the p t y l d f f  to identify which of 
th. defend.at's ~ U I U  th. injuriwr pelkt 
came from, the eourt andyzed the probkm 
u follorrr: 

When we conrider the rehare position 
of the parties and the m u l u  char would 
flow if plaintiff w u  required to pin the 
injury 00 OM of the b f e n d a n u  only. a 
requirement that the burden of pmof on 
tht rub* be shifted to dcfendrnu be 
c0mc1 mmifcrt They are boch vmng- 
doerr--borb negligent t a d  plaintiff. 
They brought h u t  a ritwtion whem 
thr negligeno of OIU of thrra injured th. 
phintiff. h e m  it should &t with them 
& t o a b r d * r h i m + . U i f h . a a .  Tho 
in@ puty has been plrnd by defend- 
annu in the u d . k  pit ioa or pointing to 
which d e f a d r o t  awed the hum If  

the 0rh.r m8y rL0 and 
pliiariff ia lrtnvdikv Ordkrvriy d e  
fend.no w in a f a r  knn pairioo to 
offer wijenC8 to detcnnirw which one 
a d  tbe in- ... In a quiu W 
g- situation thir couct hrld tht 8 pa- 
tient injured whik uncoardour on an op 

on all 

6 A  P 

V. 





! 

statement tSecond) of Tom I "ap 
pl in  not only when the second forte which 
is opcrrting . . . is gencnrcd by the neglk 
gent conduct of a third penon. but a& 
when it u g e n e m u d  by an  innocent act of a 
third penon or when iu ongin b un- 
known." ResuLcment ( h o d )  of Tom 
I a comment b 11465). Thus a defendant 
may be held liabk for negtigent conduct 
with factual CO~MC(~ON to pluntifr'r inju- 
ne even where other Concurrent forces of 
human. "naturrl" & unknowa origin have 
similar connectjons.'y Whether he i a  heid 
liable. of coune.  n a questma g o v e d  by 
distinct ethical. kgd and public policy 
sidentions. See Thcdr. TOR M y s i r :  

t iod  AJIoadoll of F u e  B e ~ e e a  
Judge and Jury." 1977 L'td LRm. 1; 
G m n  "Ducia. Risks, Cauwtioa Doc- 
trines." 4 1  TirrtRro. 42 119621. 
The cu+ of X q l  v. Lore Palm HoCcL 

highlighu an additional for usip 
ing to the tortfeuor the burden of extnut- 
ing himself fmm a tangle of a d  forca. 
Thc defendant hotel'r fu'lure to mainuin a 
lifeguard at ita swimming pool did nor 
merely aggravatr  the &lu which rook cf- 
fect in the drowning o f  DLintiffr dccc 

Duty-Rbk Roximrtc GW urd thc h- 

the sub- of a u r t t n - f r c r  the lifeguard 
himself. 

Indeed. m some respecu the i n r u n t  
&fmn pmenu a s m n g e r  case for shift. 
ing the burden of proof defendanu 
than Summro.  because the present de- 
fendanrr are in a sense more "culpably" 
nsporuibk for the u n c e n i n t y  of proof 
than were the huntcn  in S u m n m  AI- 
though tht difhulty in proof in Sum- 
mrl was artnbuuble to the coincdencc 
of the defendant's acuons. each hunter 
w u  negligenb not becaw he shot 
simuluncourly wlth the other defendan& 
but only because h e  shot in &muon of 
the plamuff . . . . In the instant case on 
the other twml the absence of def iniu 
evidence om auywn is a dirm md 
fomeerbk m u l t  of the d e f e n d m u '  
negligent faiiure u) pronde a l ifeguud 
Defendants may thus more appropnauly 
be datgruud at "fault" for the factual 
defiinnucr that are present  

478 P 2d at 476.91 GLRptr .  at 756 Iemphr- 
JU m o n w ) .  cW(ewuc. tht ~ o v t m  
ment's negligent future  to adequately m 
m o r  and m o d  the recud trcernrl and 
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record as it relates d i m t l y  LO the question 
of causation. The current multi-million dol- 
lar effort u) reConsVUCt the radiation dos- 
a g a  received by phinKlffs or their d e c c  
d e n u  is conscantly hampered by the failure 
of the o f f 4 t e  n d i a o o n  safety p o o n n e l  to 
gather whole categories of exposure d a m  
at the time that the exposures actually took 
place. Funhermore.  had Government per- 
sonnel provided adequate wamings of risk 
and information as to precautions minimit- 
ing the amount of exposure. a m a u d l y  
different picture as to appropriate inferenc. 
es about factual connection and causein- 
fact  might now be p m e n v d  A c c u n u  
monitoring of p e n o n s  lugely w u  not  un- 
dertlken; adequate warnings and informa- 
tion were almost e n t i A y  omitted from the 
orxmtiond radiation safety activit ia.  A 4 
s u o n g  additional v n  for s h i f t i n g  the 
bud€% of proof on the causcin-fact ques- 
t b K ~ t h  us rcrdily a w n t  fmm the 
record3 - 
This is not to s a y  that this c o u n  pm- 

sumes  a causal relauoruhip from the  
Government's negligence. 

Yet so long a the evidence 
will support  a n  inference that defendant's 
conduct contnburcd to victim's injury. 
even though other inferences can be d r r w n  
that it did not. or that his i n j u y  was d u e  to 
other causes. "it ki for  the finder of fact"-- 
t h u  court--"to d r r w  the mast appropriate 
inference using the coun's own k t  j u d g  
ment experience and common sense in 
light of all the cimmsunces." G m n .  
'The Causal Relation Issue in Negligence 
L w . "  60 MichLRev. 93. 560 (IWP) (foot- 
notes omitted). This h vue  even in cases 
when it may be extremely diffKult to e- 
ub l l rh  a factual connetmn.  where "the 
yrmes may have to rely almost wholly on 
Scwnof i  proof. I.c.. Ihe opinions of ex- 
perts, and b e y  may differ wldely In their 

opinions." ti0 .Uich. LRm. at 561 tfootnou 
ornirtedL 

A useful analogy may perhaps k d n w n  
fmm s o m i  uf the currently p r o m  
schemes for c o m p n s a u n g  l o n g e m  inju- 
ria to health alliycdly caused by e x p o r u e  
to toxic chemicals and chcmicrl was. 
The causaoon p rob lem facing m y   to^^ 
waste plaintiffs are svikingty s i m i k  to 
those facing plaintiffs alleging nuclear fdL 
o u t  in jures  in this and other trx~ 
sder. for example. the problem of the "in- 
determinate pluntiff ':  

We m y  know. for example. t h t  a 
group of pcopk has a spccifw type of 
cancer and that some of them con- 
chat cancer fmm exposure to the defend. 
ant's waste. but we do not know which 
indimdual of that p u p  were affected 
by the waste Th. c h V K t a  of toxu 

We know w h c  causa a b r o k e  kg or 8 
black eye d . a n  dceidc IlbiIjg based 
on whether or not chose c a w  were 
controlled by the defendant. but we do 
not know the mcchuria of a w t i o n  of 
c i n c e n  and nervous dirordcn We ue 
still at Lhc e k m c n u r y  stage of knowing 
simply that they can be caused m W y  
or in pan by exposures to certain rub 
stances; we annot tie the expaurn 
more precisely to the injuria. 

waste injuria uu- this -ty. 

sou.  'Ihc lnrppliability of lhditiod 
Ton A d y r i a  to Environnnnul Rbb: Th. 
Example of Toxic W u t e  Pollutioa V i m  
Compensrw" 35 ShnLRn 575. 582 

bility of Ttaditiorul Ton Amlyro~ (em 
p h i s  in oriOimtt Dclqzdo. "&yoad Sia- 
ddL. Relrutiocr of Guseid%ct R u h  for 
Indeterminate Phintiffs." 70 CalL&. 
881. 881-83 (1% As the No& ex-. 
"a tox ic  t ~ t  pl in t i f f  typially u a  show 
only a 'auul linkage' betwcta the touc 
substance to which he w u  exposed and hm 
type of disease or afflictJon." like c x p  
s u r e  to ionizing mdution. "mort ton 
i n j u n a  M of  indetlnninatc a w r i o n .  
The etiology of the diu-  u unclear and 
the disease may occur in the rbsentt of the 
suspect t o x r  conraminanL" Id 35 SfonL 
Rep. at 583 P n 31 tfoornocrs omitted). 

11983) (hrrelMf&f Ch?d Note. ' I N p p b -  
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ab& likelihood" that exparum LO chac 
subatme c a w  or eontnbutcr to the 
typ. of injury rusuimd by the clurr- 
ant .... The defendant could mbut rhir 
showing only by demorurntiag by a p r e  
pondemme of the evidtncs th.t tbc coo. 
tributing c a w  to the d i . u c c  wert a g  
portiaaabk and thrr ita mntriiution v u  
Luignifiit.. . . 

35 ShnLRro. at 590 n. SI (dtrtjo~ omit 
tcd). Whik thcu rpCtifw: prop&& .rem 
not anurtcd Con- did mquk a f o r d  
s t u d y  of the toric chemical injury pm& 
lem.8" which ia 1982 made rraommcadr- 
r i o ~  for a compcnrrtjon &me rimiLr to 
thr 1980 SCMU bill k InljyriQ a d  

uti, and Imprownett of+ h e d k  
Repod b C o w  in Compliance m'tk 
Section JOlte) of U. CamptrAnuitu Enu* 

' and ronmrntal R u p w i  Corn- 
Liability Act of 1980 (p.L O a S l O A  pt 1 u 
206-219 (comm. priot l982k 

by thr ckinunt of a xricr of frraul- 

~0-m nwrdw w - A ~ .  

t h h  of these pmpouL reIia upon proof 

A- Li8 



sates plr inoffs  in jur ia  while mlieving the 
defendant  of h e  burden of those harms 
w h r h  defendmt  can n u o n r b l y  prove 
were not in fact a c o n s q u e n c c  of h u  mk-  
creating. negligent conduct  

A remedial framework em cenrinly be 
fashioned to m e t  the circunuunces and 
requirements of the pvua and issues now 
b e f o e  thh court  in action. To that 

this coufl  now holds u follows: 

6611 Where a defendant who negligent- 
ly c r e a m  a ndiological hazard which p u u  
a n  identifmble population group at in- 
mued risk, and a member of that p u p  
at risk d e v e l o p  a biological condition whlch 
is consistent with having been caused by 
the huud to which he has been ntgligcnt- 
ly subjected. such conshtency having been 
d e m o n s t n t d  by s u b s ~ n d , .  appmpri.tc. 
penuas ive  and connecting facton. a fact 
r i r  may r u s o r u b i y  conclude that the 
h d  caused the condition absent per- 
suasive proof to the eon- offered by 
the defendand 

7 6 2 1  In this m e .  such facton shall in- 
clude, among othem (1) the probability 
that plaintiff w u  exposed to ionizing d i a -  
tioo due  to nuclear fallout from rmorp!.ee 
ic testing at the Ntvada Test S i u  at m.tcr 
in excess of ~ t u r r l  h c k g m u n d  &tion; 
(2) that p h o f f s  injury u of a typa me 
sis tent  with those known to be c a d  by 
exposure to rrdi.rion; and (3) that plaintiff 
resided in gcogmphial proximity to the 
Nevada T u t  Sib for  some time between 
1951 and 1962 Other factual conncctionr 
may include but  are not limited to such 
things u time and extent-of  exporum to 
fallout, rrdirtion sensitivity frcron such aa 
age or special sensitivitju of  the afllicvd 
orgam or h u e .  mtro.Ltive i n t e n d  or ex- 
cemd dose estimation by c u m n t  research 
e n ,  8 htcncy p e d  coruistenr with a ndi -  
a d o  etiology. or ~JI  observed rutistical 
incidcncc of the alleged injury p a c e r  than 

the expected incidence in the same popula- 
tion. 
G63.64I The Rcsutcment (second) of 
Tom offen some guidance for determin- 
ing whethcr defendant's conduct u n o u n u  
to a "subsunur l  factor": 

The following eonaderrt iom are in 
themselves or in combination with one 
another imprunt  in decennining whech- 
er the actor's conduet is a s u h t a n d  
factor in bnnging a b u t  h u m  to another. 

(a) the number of other facton which 
contribute in pmdueing h ham and the 
extent  of Lbc effect wheh they have m 

(b) whether the actor's eonduct hu 
crertcd a forte or series of fwra which 
are in conciawru and active opcnrion up 
to the tiraeof the ham. or has mated a 
situatjon h k w  unlcu  acted upon by 
other f o r m  for which the w r  is not 

producing it; 

mpoIUiMr 

Id 5 4 3 3  (1965). One considcntioa u c u i -  
ly resolved: exposure to ionizing ndiation 
from nuclear fallout cannot fairly be d e  
scribed as "a situation h u m h  u n k u  m- 
ed upon by other forra." Scr a b  id 
95 44-52 Othcn w mom d i f f i k  

Expericncc hu shown th.r whem a 
great length of time h u  elapsed beheea 
the author's negiigence and hum to an- 
ocher. a gmat number of coarributing 
factom may have opented. mury of 
which m y  be difficult or impmsibk of 
actual proof.. . . However where i t  is 
evident that the influence of the actof s 
n e g l i g e m  is still a substantial factor. 
mer, l a p  of time, no matter how bng.  
h not s u f f i n t  to prevent it from being 
the kgd auu of the other's hum. 

/d 5 433. comment 1. implicit ia the find- 
ing of "substlatLI factor" hKd upon re,k 
vrnt  consxientixu is thc exercise of m u d  
judgment in light of the evdenect6' As 

(e) Jape of time3 



both the mun of r p p k  and the Restate 
ment remind tu. "the phinriff need not 
prove his use kyond 1 rcuonrbk doubt 
In f- 'He h required to eliminate 
entirely all pouibility that the defendant's 
conduct ir not 8 ow.' " 

It u enough chat he invodum evidence 
from which rtu4rubk men m y  con- 
clude that it is mom probable that the 
event WLI a& by the defendant than 
that it YU not (Ix~/~c o / e a w t i o ~  u 
incapable of mathemoticul p m / ;  since 
rm mur M my with absolute etruinty 
what would h v e  occumd if thc defend- 
anthdretcdotkrviu. 1f.rr.nwur 
of odhaq erpericaa. a pvtjeuhr ut 
or omission might be ex@ to produa 
8 pvriculu muh and if chat result hu 
in fact followed. the conduriocr m y  be 
jruufiwd chat th. a d  relation QUU 
In drrwing chat cocrclurioa. the vian of 
fsct m petmid to d n w  upon ordinuy 
human expericm u to the pmbabilitk 

' 

' 

Yazzia I. -1 Su imtL 561 F2d 183.181 (1orb 
Cu.lon) wing kurrmcnt  (Second) of 
T o m  9 4338 c0mmcnt b (19% OcCoIlL 
I. Roucr. Handbook of& Lov of Toru 
242 (4th rd l9TlL 

. 


