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Pursuant t o  our r ecen t  conversation on the subjec t ,  I have covpleted a 
study of the  Administrative P r o c e d c d A c t  (5 USCA 3 1001 e t  seq.) and 
the  A t o L c  Energy Act of 1946 and i t s  l e g i s l e t i v e  k i s to ry  i n  an e f f o r t  
t o  determiw Thether o r  not the funct ion of t h e  Isotopes Division in 
authorizing the  possession, use and trsrlsfer of radLcisotopes is  sub jec t  

study, t h a t  this function i s  sub jec t  t c  j u d i c i a l  review. 

Section 4 (a )  of  the Atomic Energy A c t  expressly provides t h a t  sec t ion  
10 of the  A W n i s t r a t i v s  Procedure Act "shall be applicable,  upon t h e  
enactment of t h i s  a c t ,  t o  any agency ac t ion  under the au thor i ty  of t h i s  
a c t  

Sect ion 10 of +&e A M n i s t r a t i v e  Prccedure Act provides that: 
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Q t o  j u d i c i a l  review. It is qy opinion, based upon the r e s u l t s  of t h i s  

RExcept s o  fa r  as (1) s t a t u t e s  preclude j u d i c i a l  review o r  (2)  
age2cp ac t ion  is  by l a w  conmitted t o  agency d i sc re t ion  - ( a )  ..... Any person suffer ing l e g a l  urong because of any agency 
ac t ion ,  o r  adversely affected CY ag;,rieved by such act icr ,  O . . O .  

2QD 
r ? 4  
n, 'c' shall Se Fn t i t l ed  t o  Judicial rerie;r t h e r e c f o n  

\ 

Since, therefore ,  Cocnrission ac t ion  i s  expressly mde subject  t o  t he  
terms of t h e  Procedur85Act and t!-e Btordc Ts,ergy Act does not preclude 
j -d ic ia l  review, the  aswer t o  the  problem would seem t o  l i e  i n  a 
determinat i  n of the  question whether or no t  t he  'licensing" function of 
t he  Isotopef Division i s  agency e.ction%y law c o m i t t e d  t o  agency 
d i sc re t ionn  within the contemplation of t h e  Procedurglbct. To a r r i v e  a t  
an answer t o  t h i s  quest ior ,  it was necessary to look  i n t o  ths b a c m o m d  
of sec t ion  5 of the Atomic Energy Act and t o  attempt t o  analyze the proVis- 
ions of t h a t  section. 
sion 'is autho ized t o  d i s t r i b u t e ,  with o r  without charge, by-product 
mater ia l s  
a c t i v i t y ,  medical therapy, 

the  Commission frorc d i s t r ibu t ing  such by-product materials t o  m y  appl icant  
who cannot o r  w i l l  not observe Coxmxiission-formulated hea l th  and sa-fety 
standards, who uses such mater ia ls  in a riianner or f o r  a purpose other  
than as disclosed i n  the appl ice t ion  and/or who uses them i n  v io la t ion  of 
ConmLssion regulat ions o r  of lan, 

It is there provided t h a t  the Atomic Energy C o d s -  

o appl icants  seeking suck materials f o r  research o r  development 
o r  such o t h e r  useful  applica- 

t i o n  a6 may be developed. then expressly p roh ib i t s  

I t 8 9 0 1 8  



- 2 -  September 6, 1951 0. So Hiestand 

Use of the  mrd "authorized" i n  t h e  f i r s t  seritence of sect ion 5 
(quoted above) could possibly be construed as c o m i t t i n g  this p a r t i c u l a r  
action t o  agency d i sc re t ion  were i t  not f o r  t he  f a c t  tk.?% the l e g i s l a t i v e  
h is tory  of the sec t ion  d i sc loses  that the l eg i s l a tu re  dic! not s o  intend 
it. Senate Report Xwber 1211 on the Atomic Energy Act, i n  speaEng of 
t h i s  provisiop, s t a t e  , tha t :  

the  radioact ive materiels yielded i n  the production of 
f i s s ionable  mater ia ls  a r e  of enormous s c i e n t i f i c  w-d i n d u s t r i a l  
value a rd  t h e i r  distribution invclves no danger t c  the  Yational 
securi ty .  
mater ia ls  with o r  without charge f o r  research and develop-ent 
a c t i v i t i e s ,  medical therapy, and industrqal  and other  uses, 
giving p r i o r i t y  t o  nedica l  uses  and research." 

The Codssion is required t o  d i s t r i b u t e  these 

(Em?hasis added .> 
It would appear from t h i s ,  therefore ,  t na t ,  once i t  i s  establ ished t h a t  
the  mater ie ls  are  t o  be used for one of the enumerated purposes and that 
the particdar ' p p g y  ~ s $ ~ @ ~ ~ & o  y h  fiv %&$@p ?$/ye J 
s a f e t y  regulations t e ssaon,Ati?e cense m u s t  i s sue  an 1 that the  CoInm.iss=*retion i n  the  mst tero I f  t h i s  be true 
then it follows that the 
subject  t o  j c d i c i a l  review. 

On July 18, 19b6, t he  House of Representatives mended the proposed 
draft of Senate B i l l  Number 1717 (Atomic Energy Act) by d e l e t b g  fron: 
it sect ion 5 (d) which provided that t  

consing function of t h e  Isctopef Division i s  

"The Colrmission shall e s t a b l i s h  by r e g u h t i o n  a procedure by 
which any person who i s  d i s s a t i s f i e d  w i t h  the d i s t r ibu t ion  o r  
refusal t o  d i s t r i b u t e  t o  him, or the r e c a l l  from him, of any 
f i ss ionable  or  by-product mater ia l ,  o r  m t h  the issuance, 
refaaal, o r  revocat ion of a l i cense  t o  him f o r  the t r ans fe r  or 
r ece ip t  of source mater ia la ,  may obtain a r e v i e r  of such detemina-  
t i o n  a h a r d  of appeal cons i s t ing  of three members appointed 

t h e  CoIlmisaion. The C o d s s i o n  may in i t 6  d i scre t ion  re-w 
and r ev i se  any decis ion  of such board of  aRea1.@ 
as rev ised)  

(Section 5 (d), 
(Senate Draft Number 5 )  

I am of t h e  opinion tht, had this provision remained i n  the Act, t he  
agency ac t ion  here discussed would not  be subjec t  to j u d i c i a l  revfew, 
but  that it would have been "agency ac t ion  committed by l a w  t o  agency 
discre t ione"  
l eg i s l a to re  made a t  the time s e c t i o n  5 (d)  =as deleted. I n  proposing 
the amendment de le t ing  this sec t ion ,  t he  proponent thereof stated:  

This idea seems t o  be borne out by the coments of t h e  

@..... I submit t h a t  it (Sect ion 5 (d)  2 )  should be e l i t . e d  
from the  b i l l  and the genera l  provisions of the Administrative 



0. S. Hiestand - 3 -  Septenber 6, 1951 

Code of PTocedure, which we adcpted som time ago in t h i s  
House, should apply," (Cow. Rec. July 18, 1946, page u.) 

Later, i n  c o m c t i n g  upon t h i s  amendment, another congressran said: 

RI th ink  there  is merit  t o  t he  anellctment offered by t h e  
gentle- from Ohio. I do think there  mgh t  t o  be some 
appeal f rom the a c t s  of t h e  C o d s s i o n ,  but  since I am l ed  
t o  believe that it  would be covered by the Administrative 
Appeals Act, it seems t o  me  it i s  nore or l e s s  unnecess81yoa 

This ac t ion  and the  l e g i s l a t i v e  comments upon it would seem t o  show 
r a t h e r  conclusively t h a t  Congress d i d  c o t  intend f o r  Comnission action, 
i n  the f i e l d  of l i c e n s k g  t h e  possession, use and t r ans fe r  of by-product 
and source materials, t o  be "committed t o  agency discretion," bu t  that 
Congress d id  h t e n d  f o r  such ac t ion  t o  be subject  t o  jud ic ia l  review, 
In this connect im it i s  interest ing t o  note the Language of sect ion 7 
of the  Atonic Energy Act which does, in my opinion, c o d t  a t  leas t  one 
phase of agency ac t ion  t o  agency discret ion.  
that i 

T h a t  sect ion provides 

Whenever i n  i t s  opinion any industr ia l ,  commercial, o r  other  
nonmilitary use of f i s s ionab le  mater ia l  o r  atomic energy has 
been su f f i c i en t ly  developed t o  be of p rec t i ca l  value, the 
Corcmission shall prepare a report t o  the President s t a t i n g  a l l  
t he  facts with respec t  to such use, the Cowiesion's estimate 
of the  social ,  p o l i t i c a l ,  economic, and in te rna t iona l  e f fec t8  
of s-ch use and the Commission's recornendations f o r  necessary 
or desirable  supp lemnts l  legis la t ion.n 

This sect ion then goes on t o  provide t h a t  t he  President shall mhnit 
his repor t  and reconnnerdation to Congress end thet Congress ehal l  act  
cpon it, In the event such r epor t  remaim in Congress' hands far a 
period o f  ninety days without Congressional action, i t  i s  provided 
that t h e  Commission m u s t  then make tb final decision also as t o  
whether o r  not a l i cense  w i l l  be issued for such purpose. 

This section, placing so much stress upon the  opinion of the Commission 
as it does, seems clearLv t o  me to leave t o  the d iscre t ion  of the 
C o d s s i o n  the i n i t i a l  decision, a t  l e a s t ,  as to  whether a proposed use 
of f i ss ionable  x t e r i a l  i s  p r a c t i c a l  and far enough developed to be 
w o r t h y  o f  a l icense.  
that jud ic i a l  review could be obtained of the Coamission's refusal t o  
make the b-itial dec is ion  i n  any par t i cu la r  instance that a proposed 
use i s  Frac t ica l  o r  f eas ib l e ,  

Under the terms of  t h e  section, I do not belleve 
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It a igh t  possibly be argued that the l icensing and cont ro l  of radio- 
isotopes o r  by-product materials is iqcluded within the  res t r ic tLon 
of section 7, s ince  the term "atomic energy" is  used in t he  f i r s t  
sentence i n  defining t h e  mater ia ls  and uses t o  be subject t o  that 
section. 
other nonmilitary use of f i ss ionable  materiel o r  atomic energy ...e."). 
This possible in t e rp re t a t ion  f'inds support i n  the  broad de f in i t i on  of 
" a t o a c  e n e r e  provided by sec t ion  18 ( a )  of the Actt 

("'fienever in i t s  opinion any indus t r ia l ,  commercial, o r  

"The term 'atomic energy' shall be construed t o  mean all 
forms of energy re leased  i n  t h e  course of  o r  as a result of 
nuclear f i s s i o n  o r  nuclear transformation." 

While it is admitted t h a t  this broad de f in i t i cn  of "atomic ener& and 
the use of  the phrase i n  sect ion 7 would seem to  support the above 
theory, I a m  of the opinion t h a t  the term was not  used by Congress in 
sect ion 7 with exact ly  the same connotstion that it used t h e  t e r n  in 
sect ion 1 (a)  of the Act o r  with the broad meaning assigned i n  the 
"def ini t ions1" sec t ion  of the Act. A t  least I do not bel ieve section 
7 m s  intended to cover l icensing and control of by-product materials. 
I arrived a t  this conclusion because of the  f a c t  t h a t  s ec t ion  5 (c)  2 
spec i f i ca l ly  authorizes  t h e  Comrission t o  d i s t r i h t e  by-product materials 
t o  appl icants  f o r  ce r t a in  purposes. 
and l icensing of by-product materials t o  be controlled by the  term of 
sect ion 7, there  would have been no necessi ty  f o r  5 ( c )  2, and that 
sect ion would, in fact, serve no usefu l  function. 

While t h i s  l icensing funct ion of the Isotopes Division is, I believe, 
subject  t o  judicial revieu, it is  not circumscribed by tbe  procedural 
requirement8 of sec t ions  5 ,  7 and 8 of  the Administrative Procedure Act, 
s ince the "adjudication' i n  this field is not 'required by s t a t u t e  t o  
be determined on the  record a f t e r  opportunity f o r  an agency hearing." 
The f a c t  t h a t  these provisions are not appllicable, houever, 6oes not 
mean that the Isotopes Division is  free t o  dispose of individual  r i gh t s  
o r  claim8 in the f i e l d  without r e s t r a i n t ;  there is always t h e  require- 
ment t o  be met tha t  "due process of la+ has been folluwedo 

If Congress meant for dis t r ibu t ion  

For the foregoing reasons, therefore ,  I am of the opinion t h a t  while 
the Commission is  authorized by sect ion 5 ( c )  2 t o  l i cense  the d i s t r i b u -  
t i o n  of radioisotopes,  t h i s  f u c t i o n  ia "agency action" within the 
contemplation of t h e  Administrative ProceburGAct and s ince,  i n  qy 
opinion, this ac t ion  has not been "by Law c o d t t e d  t o  agency discretion, '  
Commission decisions i n  this area are  subject  t o  j u d i c i a l  revieu. 
A l t h c y h  t h i s  function is not bound by the  procedural requi remnts  of 
the  Administrative Procedure A c t ,  fAere i s  s t i l l  the requirement of "due 
processw t o  be met. 

W. E, Guilian 


