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William Mitchell, General Counsel,
washingtom JUN 10 1953

J. W. Ould, Jr,, Assistant Cenersl Counsel,
Oak Ridge Operetioms

PROPOCED S AFF PAPER ON "POLICY OF THE COMMISSION WITH RESPECT 1O
THE AUTHORIZATION OF LAW ENFORCEM'T AGENCIBS 70 PAOCURE RADIOI‘ OTOPES
FOR UCE IN THE DRTECTION AMD INVESTIGATION OF C IMINAL ACTIVITI®

1 QOCi0sH

We reviewed the preposed Staff Paper oa ABC policy for use of radie-
isotopes in law enforcement activities, and verbally expressed some
suggestions to Lewenstein econcerning this paper.
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At his request we bave attempted to formalise these suggestions and
some additional comments whish have cecwurred to ws.

The primary suggestion was that the paper sc exphasises the pos-
sibility of radioisotope uses in the lav enforcement fiald violating
Constitutional guaranteecs against unreascaable searches and seisures,
that 4t may discourags adoption of a polisy permittiing any uses of
‘radioisotopes for sctivitiss in this field. vwe would suggest some
additional language indioating there amxy be areas of use in law en-
forcement activities where such problems would not exist. In owr
own consideration of this subjest in the past we have gharecterised
the uss of radioisetopes in this field as more snalogous to the use
of marked money or property as aa aid in apprehending suspects rather
than invelving a sesareh and seisure questioam.

Both the Califoraia oil case aad the narootics case would appear te
have similarities to the mirked money - i.e., the law enforece-
ment agency tage property vhiek it owms with redioisotopes which it
hopes latear to be able to identify in the subjeet's possessioa or
products. This activity in itself might raise claime of entrapment.
However, where the law anforcement agency buys the suspesth property
(or seizes it pursvant te & lawful search or arrest) and mkes an
analysis for radicastive preperties, the situation would seem to be
not materially diffarent from that at issus in any other scientifie
neans for dstectiom of impurities or for identifyiag the manufacturer
of a partieular produst, If the agemcy sought tc locate the tagged
properiy on the premiges or persom of the suspest, presumably a
search warrant would be nesessary. Even in sush a searsh, however,
would not the tagged property be eomparsdle to marked money stolea or
embessled from s bank or givem in payment of & bribe or ransom?
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william Mitehell -2

We agree with the coaslusion that ABC should not undertake to
assertain whether sueh uses of radioisotopes vislate laws in connectiom
with erimiml investigations. On advioce from this office the Isotopes
Division has followed the principle of net sttempting to evaluate
applicatiems fer redisisotopes against all pos=ible legal requirements
or prohibitiens ¢f the farty eight States and their politieal sub-
divizsiens; but oaly those uses which oan their faoe appear to be in
viclatiem of knewn ar probable law., We suggest that the eonslusion in
Paregraph 18 and the resommendatien ia Paragreph 22 of the preposed
staff Peper will impose a policy mere stringent than this in requir-
ing applisations frem law snforcement agemties te be acocompanied Dy &
seareh warrant er aa opiniom that a warrent is net required., we would
urge congideretion of & policy which presumes the validity of the use
of radioisetopes requested by lav snforesment agmeies of the Pederal
sad State Coverrmeats; or, that the obligatioa to use such materials
in a mmer which will aet violate Constitutional or reise other sericws
legal problems rests with the lav enfereement agensy. An approach
whiesh requires the law enforoemeat agensy to justify or prove validity
of 1ts method of using radiolsotopes xight be compared to requiring

a mamfasturer salling telephonis or elestrenic equipment to the FI
to insist that the FAI submit proof that it would use the equipment
in a manner which 4id not viclate any law,

If, ea the other Mand, a poliey on the distridating of redieisctopes
for law enforcement activity is te require proof of legality, we
would suggest the legal questioms of eelf ineriminatiem snd of en-
trament, for example, are at least on equal terms Witk the legal
problems with respeet to search and seisure.

We folt some conewrn that the proposed Staff Paper might leave dowdt
as to the method of applying the ressmmended policy Lecause it treats
ealy the Pedersl positisn as regards wressenadls searches and
seisures. If the pelicy is to require evidense of issumnces of &
search warrant, or an opinion that a warrant is not required, should
not the Siaff Paper and the proposed Cemmissien policy resognisze and
e based upon the faot that in some Steates evidenses illegally obtained
=y be used to prove a erime?

Bome additienal cansideretions whish mey de iawolved if the proposed
policy is adopted are
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#4111am M tohell 3. SIS

(a) 3ines radioisotopes mi:ht be uesed by msaufacturers and
others to tag property for ideatifiestion purpoces, am
this eould be an aid in law enforecement in instances of
theft or embessleasnt, what position should be takea
as te applications %o use redioisotopes for ideatifying

purposes generally?

(b) Since a large amount of the bagic research in the field
of redioisotopes 13 sponsored or eondusted by AXC, and
the knowledge gained and reports prepared for the ARC
are undoubtedly of material aid in developing teohniques
of using radioisotopes as trasers, what conoerm does ARC
bave in making sueh informatiem available to law enforce-
aent agensies; or in permitting perscanel eof such
agencies to participate in traimimg schoels oonducted
by AEC?

The propoted Staff Paper confines itself to AEC produced or dis-
tributed radiocisotopes and recognizes that the Commission could not
apply the same limitations to radicisotopes ebtained from foreigh
sources or radicisotopes produced domestisally in private reastors.
Since the application te AEC fer radioisotopes is in the msture of aa
application fer a lisense and may net indisate the souree of supply,
and the authorisation iseued by AEC is in the mature of a license
legalizing possessien and use of materials swhjest to ABC regulatoery
contrel, ths propesed pelisy may raise additisnal administretive
burdens and ascomplish little axsept te require the law emforcesment
agentiss te seek their materials frem fereign scurees or private
domestie sourees. In the pure lisensiag aspest it would appear that
90 loag as the purposs fer whdeh the isotepes are applied fer -~ i.6e,,
law enforeement astivities = 1s net ia itself illegal, that the
responsibility for condusting tils activity should be left with the
law enforeement agensies. On the preprietary side te held AEC to a
higher morsl positien than say General Kleetrie in selling telephonis
oquipment to the FBI merely loses custemers and dellars fer ABC. To
apply different rules te applications fer redieisotopes for law en-
foroemmt aotivities depending on the souree of supply can caunse
sdditiomal difficulties to ABC in attempting separate idemtification
and imspectien of the radioclsotopes in the pesseszien of law enforee-
ment agensies. Thas, with two sourees of supply availadle, one which
my be used for certaia astivities and ons vhich mav not be used for
such activities, AEC may be faced with the impessibility of determinjng
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willimm itohell -h- JUN 10 1953

that its own redicisotepes were not used for the prohibited activity
rather than those obtained from a nonrestricted scurce. 0On the other
sids; sach differeases in rules can create a necesslty for separate
storege and marking by the law eaforoement agency to itself avoid
beiag in vioclation of legal requirements,

The general polisy whish appears to be at issus in comneetion with
the distribution of redioigotopes for law enforcement purposes may
invelve the ARC in other areas, We alse dstiribute stable isotopes,
whiok we understand might be used te some degree in the sams types
of astivities in the law enforcement field as some radioisotopes.
Of course, in using redicisotopes in the law enforcement fleld it
will be nesessary to use not only the science conoerning sueh mate-
rials but alse variows kinds of equipment = particularly radiatien
detection equipment —= which may be subjeet to sume contreol by AEC,
or vhish mxy bave been developed or improved through AXC efforts,

04, Woictat o,

JO w. Ollld, k.
Hestand tmp ;'

CC:, P. C. Aebersold, Director,
0 Isotopes Division, OROO

OFF ICED



Th“‘ Ll't‘d . ‘1“ ) ‘AY 2 2 1953
willian 4terell, Jeneral Counsal
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Attac..ed hereto is a draft of stalf paper by the 2ffice of
General "ounsel recomrendin  establisiment of a Covriszion
soliey with respset to procure-snt of radioisotopes by law
enforce~ent ., encies for .se in t.e conduct of eri-inal and
simil_r investi ations, Tie attached is 3 preli-in:ry draft
axd ve would arpreeci.te receivine jour vicws .nd rcrments w' th
respect to it Ly June 1, 1753, if .or=ible,

-nclosure:

“ft " tatf Taper
tddreszees:
Ire i« .e Johnson, R-S
ar, oin C, Lugher, o M
~orse . aliat.ry, IS

Ho Evo B\irrw.’ :IH

cc: J. W. Ould, Jr. OROO &

118485712




RLowensteiarler
S T | ae T

Sebeb)

ATM. S el 20 721 =L

I S SRS .  EEFTERPEE TR o ¢
- VLAY LN . Lia 3 o N P 3

A TS A S S g O | Y TN
- " ¢ L TIMT N o x 7 Ll RN TY

i Pe.ort by the Mfios of “enerzl “ocunsel

Fer o TR

le o corsider a4 forwilate 8 ‘o-viselom solicy as te appliestions
Uy law enforce~ent a-encies to obtain radioisotopes far uae 1a the deteetion

snd investication o crialnal aet.vity,

B-CLR UND

2. The isotupes "ivisiaom hao received s reqast (rom Lv.e urean af
iaPeotic: ior sub . orisation o procure radfieisotopes foF use i the detection
of 1llieid nar-oties manulacture, The request was msde i letters o
NN dated Jotaber 2h, 1752, aad November 3, 1952, coples of whieh
are annexsd hAareto ss ippendices "i® and *"I®, The letter of Sovember 3, 1958,
states awny ether thin,s \haty

*Currenily the Buresu of Yarestiecs has wndes isvestizatiam o

Suspected manufsolurer af amidons, 8 synthetie sarootis, whieh 1o

beingy distributed Lia the 1llieit narcotie traffice Lreugheut the

United . tates, e rondued of this lavestiratiom ie being 4irected

\oward ldentifying the #istridutors of tnis Apue, Mreush confer-

Snee with acow oI the foremest ex;sris o ¢ mihetie narsotics relative

Lo ine sculication of radicsctive isetepes $0 asrcetie Yfugs, ve have
{ound wn .4 la thau bt o be an excellemt usage ‘or esrbom 1L, e Pro=

7088 o label the suspect msnufset.rer's ethyl Sremide, the use of which

cionical will ineorperste & rediesetive carton stom ia the {inighed
produst of tia elandestine ladorstory, mione, Theredy, we vill be
able to .os.tively ide tify the axidens seised frow 1llieit surces
tarow ‘hout the (nitad “tates as Ls ¢ havia: been iroduced by Lhe lad-
oratory and susiect we :ave now under iLavestlgatioem,

-1.
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" Tig invasti~ation i ,oiat :# me of -xtrer~e impertance, ~+ith
V8 r2resvive ‘~vrlonment ol s~ thetle nareitice, tha ~oantinusd
succeds!ul 0 trali M Of Lt T rst elandestiqe Laborotory ~rohicing
symthetie nircitias for distribution te *he {llteit =arket may be
expectad 0 wirs .ra @ aLners oAraced La tha wrlowful nareatie traf({le
Ve ado,t L0 sime setnod of clandesting ;roduct om sad distribution
of the sy Lietie nsreotics, m t.e other nand, effective saforcemmnt
action to elialnate L is first clandestine laborstory and 1is sup et~
ing 11licst diswribution should deter other i1li-it waflicksre from
adotan; tuia -t 4 of j;rodueinz aad 4distributing iie syminetic nare
cotict. .he spulicaiien of radicuct.ve materiz) [ of .86 a8 a iracer
ia Lhis ins.ulice aizoris an opportunity Zur eonductin: this investize-~
tion wiih 81 eifeciiveness not Ithervite 08s8itlo,

*Ja. artun:tel~, eur present [ lscal comrit=ents wuld zake the
sxpanditurs of \.e usonal required te purchsse the necesssry radio-
astuve Bariur -arbonate fros Vs itomie neryy “omissioa sn uatenabdls
burden 0 our -urrent udgste :laoce; 88 we Suve besn iaforsed, there
has beea s ;recedent for tie relesse of radiocesctive isotopes by Whe
Ae¥eTe O Othar sovernment azenc.ed without cust, ve wuld like %o
inquire ss to the vessibilities of obtainine, withew: cost, the zarton
1h reouired iop eur ;urposcs befors ebandaning our ,lsas alen: the
lires indicated above,*

3. This request was eonsidered Ly the Tivisiom af Bisla:y wnd ‘cdiecine
d te [sotapes ‘ivision., The ositliom takem Ly the "ivisioa of iisclogy and

“ed.cine ia set 1 PR In the atisahed erorsndua Appendix "(%), Zated

5 from the Uirector of that divisica %W ( e Director of

‘reduction, he mesorsndum states that Mology and ~edieine is concerned
only with ihe health and safety aspects of the Qquestiom and concurs with the
{indinge aade by ve .s2t0pes “ivisioa as e Wie abssnee of radiation hasard
in vhe roposed use, .\ is aoted thereia that tie .ivisiom of Bielegy md

“edieine i8 ,repared to aske funde arvallable for tris ;ur.ese if that la the

w.ah af tae Tomx.osion,
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of Californis t :% la uie opinlon no Taliforn.s lax weuld be violated by tie

am
2o, o0ed use, sutnorizstion {or ,rocure~sat «as issued,

7« Te request made by e uresu of Vareoliles presents a new asthed
tor tne investl atiom snd detection of eririnal activity snd criainuds, &
nothod vhieh is af out-'revwtidh af comparatively recent sclientific s'vences,
{4 i3 & 3ethod wvhich, to the knowled:e if tie Ufliece of "eneral ounsel, a8
been .sed Lut e before, 10 Wie “sliformia ~sse ‘ust described, It oes not
apypear Lo have Lisa the sudbjeet of discussion ia the lecislative history of
Lo -touie .nergy iel, “onsequently, 18 scesptarility te the various trsaches
of the -overmment and e publie st ler. e as a pelicing lmm:unt". and the
conditiong, il any, which should be ztltached to sush use, are g undsterained,

8. The ,ossible iinds of investigative uses of vasrious radicactive iso-
topes are linited only by the setivity and ferdility of the imaginatien, I
the field of criminal investigation, utilisatiom otjf‘s:tcopu wuld make 1%
s088ible Lo deteruine the origia and rovposition of wanufsctured prod.cts (as
in the case of the sy lication from the Zureau of Marvot cs) end of processed
snd pernaps a.r cultursl products a8 well te saintain surveillanes over and
identify persons; teo L entify foods end other waterials incested by tadividusley
to trace mterisls, i-1lar uses Iar ;rivate ~ur-cees are .essiile, includine
the detaction of trede seerets and 10 securin’ o svidence for litipatiem of
do-estic relations sand oiher matters,

Je Lume of the ;ossidle imvestigative uses sf lsotopes =ay be wholly
intocuous. On tis oLier han’, wses can .¢ envisaged vhich woul! be abviorrent
in & dexoerst.e soclsty. _etween these o extre-ws lies a vast ares of possible

uses in which the publiec Laterest in the detection of eriiinal setivity and

L1845 Th
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ap;rehension oi cririnals will vie for public «nd lezsl accejtance with
_oseildly conulictian: wbl.e notioas as to the sress x in‘ividual setivily
which s2suld be Jueerved iroa oi..clal irtrusion, (o wWis larger, inter-
sedisle area there are no firm  uides a3 ' the L{avestistive wBes tne ~mericans
yublie will regard as tolersble or o.iensive, r which ths courts aay {ind to
be . rohibited vy the iaastitution ar ille al en etrer zround o (f the “ewais-
slon should decide %o rece.ve ap:licatlais frox police auVisrities [oF invest-
i-stive uses of raileisoiopes, Lt is ~ost unlikely that all the s>;lications

wuld De for uses el her clearly seceytable or -learly intolerabls,

1C. Certaia ;receed us: s 3 redio.soto. es (orF cri~iixl lavestigation
2ay Lavolwe 4angsP % .e-sons or .re.arty, ‘ince 8 vlicaion orF such uwses
wonld presunsily be denied out of uand, Lhere is ne necd te consider tuuat
as;eet of i1 oroblem any Jurtier bere, Thie real dirfficultiee cealer in the
variety of dalieste and pervasive . litiral and legal questiens presented, .t
is not the purpose of this reserd to sug est anevers o t.ese questions, tut
retaer to descride tia: in oneral outline snd %o suzgest a courss of »etiom

Isr e Cosmisxion's cons_ders.ion,

DCCIIIRG |
L = -
1l. The pertinent .revisions of the :toale Emergy /ot are tas iollawiag:

gee, 250“2]

(2) DISTRIBUT. N.--The Comuimsia is sutiorised 1o disiridule, with or
vithout enarge, byproduet materlals %0 s-:1i~ants seskin: such materials
for ressareh or ‘evele went sotlv.ty, wdied trerapy, Lodustrial uses,
or such other useiul aprlications as aay Le developed, in distributing
suoh materiale, o “omission shall _ve cre! reace to a>.licents pro-
Posing 1o cse 3och mat-rluls ia he conduct of research and develormeat

sct.vitly or -ediesl \nerapy. ‘he sissim pn.d)l oot tlatridote
L. rocuet 3star.als to eny upplicandy, .ni s.aﬁ recall say distrity

1184577
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e The ,08...m »f the Isotipes ivi.sien is setl fortd im & semorsndva
irow the Ebu el .. . 3 2k “‘dve jeratiocs . i'ce 10 the "irector of .ToO-
duction xted «ov. Lor L, 1750, 4 €2y 2. wilel ‘3 ittzghed ae ippendix ¥.%,
Witk ¥85 8 W38 aiuf LI L GBsaFEld cONCulB, ¢ Actipes “ivision econcluded
thet 1%

Sgem 0licr nO re-800 to e agclicant 13f ~efutins to Lssus sn suthoriss-

Men, !f -t 18 javer:=ined that an «ut orizition should not be {ssued W8

the urcauw of arcstics, ve W& ap;rrciate rere ving a statewm-t of te

reasoa for ‘aayinc Uie agplieation,®

Se i8lion w.th Pesyest W Lie request fraa the uwreau of Xaredtics wes
not Lakes ab tre tize tie recusst vas m’e because t» _ifice of the “enersl
rounsel was of v.e view tnat requests {ar suthorization te ;roeure md use
redisiseteres for Jurpises of eriminil lovestiration raised substantial
Quest . ong af .oliey wrich shomuld first de considered by te Nomxissieon, This
seens partioculasrly Lrue ia the present case shere finsnsial support from ta
Commlssion 19 dagired,

6. There i35 vme instines ia Melqa:nhariuum wms Losued by the
isotopes Livisiom te procure radisisotepes e erinlnal investigsti.en surpeses.
The Jepartesnt of :-riculiure of the tale of “aliforaia sought %0 29t redle-
ieotepes at 148 own expenne from lax Ridce Xatienxl laberator; [or .se in dee
tecting tne tllegol sale of reclaimed moter ell &8 virzia oil, HNefore act ng
on the applicat en, the .setopes “ivision, aft.r eousultation with G Xfiee
of t:e Jenarsl "ounsel, requested L"e “aliformia “epartment aof igr culture to
sbnit aa ovini i {rom tae itioroey enersl of "d iforuis with respect Vo the
le:ality under Cslifornia lav of the . ur.cee and net.0ds W be followed Lia the
progessd use, :fter ressiving a statenent of the ‘ttamey “enerel of the “tate

11848515
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saterials [Pom cny eppliesnt, ¥ho i3 25t ¢qu.p;ed V0 obssrve of vie fails
t0 obsarve such s sty standerds te proteet 20slih ss may be establisied
By tr: “orrlssien OF whe usos sueh raterials (n vislstiom ef lev or re-u-
lation of .50 Omv.sSion oF in a mamnay etrer than s9 fleclosed 1a i0e
spplication tnerefor,

cegy 12(a"1?)

seee 12(a) Ia tie serformancs of iia {unctions t~e “3~alission 1o auth-
orised W=

[

12) establish by resulatisn or order such standards and Lfastrue-
tions 18 -overm the peeseasion -nd use 3 'ssiocaable amd typroduet
atericls as Lhe “ewmission may desm necessary v ‘esirsile te ,re~
taoy nealth ar o nininise ‘anger Iroa exilosions avni oller nazars
te life or ;raopertyy

12, e certinant rovisions of the “onstitutios sre the _eurth, /LIth

ad ;ourteentli lzendwen ¢ whxieh —amon; BINSE-LIE-8;- PPV ikt
AS XD P (Ve 2 0TIFS A4t LURES

™he ry it af tie peo le te Le secure in thsir jnersons, houscs,
pa;ers, cnd effeets, & -aizet unressensile searches «nd seisures, 83:all
oot be rvill-ted, ind ne -arrsmtis s.al)l issue, Wt u on predbable cause,
supported by Jath of . reetion, und ;aPtl.cul.rly deseridin;: the :lace
0 be searched, und the porons or Win:s W te seised,

4 %0 NT Veol'AIIA "Wy 5.8 -8 Tare
RO pOrson o « o 87all be compellsd in any criminal case to be a
witnees a alast hinsel!, nor be ‘eprived « 1life, liberty, ar reperi;,
w.taout due precess 0 lawg o .
A 1T 8T ALY

lottion 1. ¢ ¢ o ¢ NO _tate sall maxe or safores any lax waleb snadl
abrid e e privile cs or Lavunities ol c.tigsens of *1a Lnited . tates)
aor e-all sany “tale deprive any yerson, ol life, libertiy, or preperty,
vithout e process o law) nor ‘eny Lo any persen vithia ita wrisdie-
\on the squsl protection of t.e laws,

/35haPp 4 v glas of 9 (nlon (a _u_rems "ourt He¢ 3lone w 'hA respeet to

tieass elauzas derwnsirates how ui hly co'rovers:al and uirartain L-eif ap liee-

s00 and ~esn.n ter <@ in 8 ~cifi0 cared,
0Onea
l ‘ QL 18
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(8) in 1w\aad v, e "o, 277 Usle L33, tne ‘u reme "eurt held

t ab Ve srocuring ol uvidence by wire tapp.a’ 4id nét invalve & "scarch
ar seisure ia viol.tiea of the oOurth oF ;fth {meiwnts 8 the Consll
tetion.® Calef Justice Teft s ekte for e rajority, with Juctices ‘olmes,
crandeis, : lone, and .utler dissentinge . .uwsti-e ;rendeis’ d:ssenting
opini m Llneor.erates a statenent Srom em sarliar opiniam By T, Juslice
+1eld which sets [Jrth sa essential obj. ctien o Laves.ens of privaey,
which aprears te b ®Wite applicable o nany uses of radisisotepes (o
erininal inbestlation,
"3 all te rig'ts of the citisen, ‘ew are of _reater i~powt-

anee o wre sssential te his pescs and .ap-lness Lnam the Pl

of perseml seaurity, snd tut Lnvolves, 80t werely ;roteetions of

his peream from sssault, but exe-;tion of kis private af d re,

books, and spers from the Llaspectiom and serutiay of others,

diheut the enjoyment of this riott, all etier ri 8 weuld loes

Ralfl thelr value,* (m Uele m. STU

it may be noted tuat a8 Precently a8 1752, 1n n ‘e0 v, nitled tates, 3J L.l

747, st least Viree justices af e “uprems “ourt 9taled tieip delief that t @
Lranieis=rleld v.ew stoult be sdopled snd the .1lsgtead decisien sheul? be re-
versed,

%) Altaen. h L8 ‘uprees Court Jeswd wiretapping sotl esutlaved by
the “unstitution, "on ress sutlswed L4 leyislatively in the Communicatiens
set ol 123k (b7 5o o”s B 605). :ubsequeatly, the questien arv.¢ a8 ‘@
wieths? the ‘et should be inter;retled o8 ;rehiditing Tederel asents free
tap.ing wires in the cour-e of their crimingl investi;ations, The “ourt,
s eaxing throwh "niel .u:tice iuhes, held tist Lhe stitute should de se
coastrusd, iurt.ces _utherland and ‘elomolds diseented, Jariomg v.

Yo fes IR Taos 315 CA5ITY.

181579
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(¢) Jolizem ve Us 2, 316 Usie 129 1:L2), srose cut of e iollew-
Ang teste, iwo . vderal agenis, with the assistcace of the ovulldiag super-
intendent, obtained xccess a8 Bi At to ne “hulman's o{fi0e and te the
adjaiaing one and instd lod & listening apvarstus 1a a snall aperture in
Ve partition wall, with a wire te te sttecned te ecarphonss exteating inte
e adjoinin: elitoe, This wes for Lhe rurjpese of overhearing s conference
oed for Wns .ollendng attarneen, The next af ternoon, ane & the acenis
returned Lo the adjeiming room wit: e others -od a stenocrapher, IMey
conested Lie sarphones (@ he arpparatusd but Lt wuld not verk, ™ey
had with them anot/ @ ieviee, & detertaphone, havin: a receiver se deli-
cate Vrat, w.0e -laced against the pertitien wall, 14 could piek wp
sound vaves originsting ia Lhclman's ofiice, and xsens fer as;plifylmg
and hesria: tisa, <it: this the agents overhesd, and the stenocTayher
transcribad, .ertions of conversations batween ._nulrzan and others e
seversl oeessions, mnd alse Yeard w at ‘Nulman said whea takiag ever the
tele hone from his effice,

cafore e trisl, .sulman leserasd Ve facts and mie & metien to
suppress L.e evidence thus obisined, .\ the trial;, the cviience wes ade
altied over odjestion Lt its admission violated the ourt: 'mendasat
af the “enstituticm and, a8 respects & ‘e talk inte the tele home
receiver, violited alse § 605 of the Federal "ommnications set,

e feurt, divided S « 3, hold trat use of the 4etectaphone "'35§?
1lle;ale The d.sserting opinion of Chief Juatles : V0ae xnd “r, Justiece

. raskfurter stateds

"'al 8 majority of the fourt besa willin: ot thig Liese to over-
rule e lwstead case, W 320u14 Laye Deed “appy W J3iA L em, Pub
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a8 liey nave ‘eclined @ de se, ad a3 we think tnis esss 19 indis-
tin uisheble im nrinelple frea TM-stead's, we ~ave ne eecasion Vo

rvieat iore i e diasentine views LR st case with wnieh we agree,®
":))o 1”,

Ia a separats dissenting opiaion, “r, Justiece wr by stateds

“Tthe seareh of one's hone oF ¢ :ce ne lenger requires ph-siecal
81iPy, 2T 30lece® Be® DPew-nl forth far mofe sffective devices tor
the Lavasien of a persoa's priveey tian the direct sad ebvieus «sta-
ods of oppressien whaieh wre deteotad Ly our forsicars and wnieh
inspived the -eurth  menmant, wrely te spirit rotivating the
fracers 30 t s\ tmenduent would ibhoP v iese naw devices Be less,
Phavsical satry may be wholly imsterial, Hether the seareh of
private quarters is acconplished By -lreing en thre duter walls of
the sanctun a detecteirbons WAt Weareniw o L suiside listener
t.6 Latizate detlails o & privete conversation, or vy asw sethods
of paotorra iy that penetratls mlls or ave-comm distanees, L8
privaey ot the sitlssm 19 equally Linvaded Ly .geats of the .oOV:ra-
A% «nd Latinate perecasl matiers are laid bare 0 vlew, _uen in-
vatlons of ,rivacy, saless thay are autherised by 8 warrvaat  sousd
in .0 mamner md fera preserided Ly the  nendmeat, or otherwvise
condustivd under sdoquate safeguards 4. .ined by statute, are at e
witlh e evils whieh heve heretofors bean held (o Do withia the
L urth  smesfnent, and equally csll [or remsdisl seotion, - .
{ppe 137,140)

(4) Im loehim ve “eseple of ralifermia, M2 U.f. 165 (1952), it

appeared that lepuly s-ePiffe hJavia: some iaforratien L .4 Yeehin wms
sslling nsreoties, enervd the open door of his Awellinz hovse, foroed
108 deer of his bedroes and foreibly, Wt uw.guscessfully, atte ;ted te
exirast carsules viieh 'w had swalloved as ey entered, later at a
hospital, a nh sleian, x% the dejutly sheriffs' direction, forced aa
emptic salutien throu:d a tube iate ascused’'s sto-waech srsinst is will,
and this "stavuch weplag® produced vamitian-, » the slected matter were
{ound \wo ca _sules eontaining sor Rine, The :uprens "eurt held thatl use
of the capsules in e Califaornis sewrti teo ebtein hls coavietion for il-

logal ossessiom of merphine violated the we .recsss Clause &f te our-

tesath inendnent. ‘s Juatioe Fankfurter vrete Ui aajerity opiniem,
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susties black end .ouglas cencurred upon the raund Luat the ottaining
of evidencs iy tie [ore-oing ~ans wes Lteelf s vialition of the ilth
knend-sate

{e) A very recent case dram.tises s substantisl Aiversity of
opinian Lia thie ares and the lack of satisfectory 7uidee Waleh al-ht Be
used by the 2-Co e setitisner in & 'se v, United :tates, 3 Uese TW?
(1952), nad a laundry in icboken, i custenas' roon spened on lhe streety
b:ok of Lt was & reas for ironins tables; and ia the recr ware his living
quarters, "Mia ey, an old sequaintenes and {oresr enployes, sawtlered
ia aady, while custosers ceng and went, enpaged L ¢ acrused ia cenversation
ia We course of vnish » Lee aade inerizinating stalencale, iis did ant
anew Vist Chln “ey wes an under-cover agsat for e urem of Narcotics,
Sedther did ue hnov Shst Chin ey wes wired for sound, with a small mlevo-
¢heme Ln nis inglide overecatl poekst and s smull antemns mumning aleang Ais
aryme An sgent of Uw Tareoties Suress nmesd Laarence Lee Dad stationed
Mmsell euiside with & receiving sed jroparly tuned % plek U any seunds
the Tiia oy wicrephone trangmitied, maruh the large fremt windaw ™ria
oy taild be seen and throu h the reesivine sel his conversation, ia

1184582



.uo

Minese, =it the sLitlaner ~ould be heard t; rent ‘-4, - fow 2am
later, 50 ‘“c stimalie of Y ow Tiry, .ot o7 cooverssilos look 1ree
Yetwren * 2 Wi, cn ‘aEapin adsi¢<loas vare 2 aln sudited Uy .oent Tee,
'R 8S kL 4ec sion the "ourt 34 thit the Lalroduet on 9f testii~ony
Ly the s-e1t 13 ‘5 D'w conversations “s overheard wvas q\g_t ureonstitut emal,
thst there ha? bien no vlelatioa af e [ aurth ‘~ecd«ant or & ‘e  slaril
~omeuniretiong et, r, ‘urlice JaexBon, s-eaking “aor tha ~ajority stateds

*"™he ~o~d.~t 37 "Min o m4 o ant " e did a0l aacunt I s um-~
liwiul ssarch and seiswre suoa as L6 .roscribed vy he ourth ineade
mwent, (1 "il4-ea v, United tetes, X6 .. . 125, £2 T, "y 223, 38
lasde 1322, wa ueld that L acviod a1 iederil aseats Lla ;laeing o
detectssone on he outer wall of lefen s Vs hy el roem, ant Lieredy
over e2apl: ~urversa dsus Celd w.t:in Le room, 4id mot violate 0@
rourth ceendwent, Tere tUm .gents ad e-rliar coewiiled a tres.ass
ia or er to ingtrll a listenin: device vwithin te rom lislf, inoce
the dev. e _slled L0 wrk, thc court ex>fently rvserved dee xion 88
W e efiect on Ue search-and-: e¢isure cuestien, [ & L'es. 088 1A
WMat sltuation, atitloner Lin tae Last nt ~ase .aa seined wom tuad
dletuz, aplareutly on the sseumption Lt Vhe resenss o a reiie vet
wuld autmsticell ly brin- nim within he reserveiion i e can shew
a tresrany,

"at elitianer casact reise t)e unise.ded ~usstion, ior here
"0 res ass vas comitted, ~nin oy eatered 3 lacs of business
with (e consent, 1{ act by the {:plied invitationy, of the peti-
thonePese® o

e Justice /rankf . rtar's 4isxeting o2inlon states in it

"It is & quarter century sinee this “surt, by the marrowvest
nars.n, refused 10 pat wviretapping Leyund the ecnst:tut.omel pale
where & fair cocetr.ction of the ourth ~eod=ant should  Toperly
7le08 ite _inee then, fnstesd of zoln; [rom strearih 10 sirength
ia edatiinz erive, wo ive “ons {rom inellieleney te inellleianey,
1P corru.tion e corrw.Ucna, The xorsl inscgind of 'y iwstice
trandeis warrin 1y {oresss thie Lfecvitalilitys, *'Ihe .rogiress of
sclence i i.;auishia; the owrasent «ilh -vansd of es;zixa,e 13 not
likely vt stop with wire tap 1n:e 2.9 wa :0we day te 4eveloped
by waieh e Asrumeat, without resvvli: .epers fron secret drawers,
can rerotuce Lem A court, and by »nien it will dbe enatled to ex-
PO W 4  JrY ie 238% fnti-<xte ocrurre.eas of L. Loy, - dvances
in t.e i®.chie a1 relsted sclences “:y cr.n” wans & ex.loring
wieX, Jessud wilels, then his and en. uouse!' 1. stead vo vnited
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ntates, 277 V.7 LM,UTLLUTL, U3 Tt S8k, 571, 72 L."de Fuks The
o.re.rgtances of the present -ase show '.ow the rayid sdvences of
seience are -s'e avsilable far that ;slice intrusiem inte eur ri-
vate Lives a-alnxt whieh the . ourth ‘wend-ent > t:e fongbitutiom
s “t N ."\-l.l'd." hd

"y des.est feelin: arainst -iving lacsl sanction te such 'dirty
business' as tii¢ reeard in this cses discloses is that it nakes for
lagy and mot clert law enforeemsnt,. (4 cute o premiuam on fores and
fraud, not on irayinstion snd enter riee and rofessional trainias,

‘l..

"aocardiasly, | adiere teo the views ex;ressed ia oldwsm v,
United . tates, nl Cele 127, 136, 62 5.7t 923, 6, 56 L.Eds 1322,
that vie 1nstead ease should be overruled > tie ressons sed {.rth
ia t.e dissentiag; op.nlong in that ease. Tese views ‘mve boel
stron-ly u Jdarlinsd by wre steady inerease 7! lawlesanesss ea the
part of law xficers, eves after 7on Tess nas [ortiddea w.at thre
dissenters in “lmstesd found the “onstitutiom to iorbtid,

*_ven oa the basis of the ;rior desisions ol tals Courty, howvever,
I fesl uound te dissent, he Court see~s nel cxtent »ith salliar o
hald st tie lioe it had resched an vaetl [ deea 10 Do t-e wrong road,
:9 ay Lrekier EURTM shows, the "ou t AW [ushes beyord the lines of
lagality heretofare drmm, .ush encours ement o lasy, imsoral com-
Aust by the poliece does not bole well for effective lav eaflsreemeat,
%or will erime be eheeked by such means.* (pp __ % __ )

Mr, Ju:zties Dourlas stated:

*That ohilosophy ( irandeis') s ap.,licadls not only te s de-
tsctaphone lseed agaiast the wall oF a mesianical deviee designed
o resord e sounds frem telephane wires ‘it also Ve '"walky-taliky!
radie used in tre vesent case, T™he noture of the instrument that
sclenees or eniinserin: develops is not Lmpoertany, The contrelliag,
the deseiaive factor is L0 invasiorn & orivaey arainet the commd
of the :ourth and ifth .mendmsnta,

*1 would reverse Whiis judgment, It is ixpartant te civil 1ib-
erties that we ;ay more tlan 11 servies W the view trat this memner
of obiainias evidence against ,esple is 'dirty business', -es M,
Justice :i>lwes, isseatin:, Jimstesd v, Laited . iates, suprs, 2T7
TeSe &t page k70, b0 :oCle ad age §75.° (o ___ %0

*re Justios rurton, with whom 'r, Juitios . renkfurter concurrcd, stated:

"8 soe:s clear that 1 federal off:cers v.tiout werrant oo
SArE.esion sater & house, under conditions smounting to uareasenatle
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ssarch, and thers coriesal themselves, the conversstions they thereby
over .eaP ars imedsissible in a foderal erizinsl getios, It is ar-ved
tist, in the inglint euze, there was 0o illezal entry Decauze jeti-
tloner emrented 1o 7 in 0y's vosence, This rverlecks tie faet
that “hin ev, w thgmt warrant snd witheut ;etitlomer'e eonsent,

took w.th nim tre encedd od redie transitter to vitch avent ‘es'e
rocelv n g8t vas tael, oF t:ese urrosss, L sl arcunted to "hin
.0y Bu-Te tunsly trirsing ee with hie," [, )

14, It 13 aj-arent ‘rom 4 o fors;olng deeisiang t it .rei:sels to ues
radicisetopes in er.~tul irvest: 'ations will reise substintial questions of
le-31ity and publie ;olieyy st & subotantial ertisa of tie American pudlie
10 likely 10 rezard t-e .58 of reflieleotoyes wnder certain . rese .tly undeiine-
able eireu:istances as ¢ “dirty buginess®); md t'at {{ enly one &f the five
Justices with tue ~ajority in tie n lse case ould r1nd w.e ume of radio-
1a5topes more vulmersble eonstlitutionally tiam wireta,.ping, suc’ o8 wuld be

eld {1le.aly .t is a ;areat, also, thst the wmeartsintiies Lnherent ia specu-
lotion a8 L0 wist e sttitude of 8 mejoriiy of the .Lprems Courd may dba v ¥h
respest 6 varisus trpes o police used of redisisstopes, are ¢ompounded de-
causs slicnt var.ations in v -0 of a part cular cuse sa7 De of subetantial
cot: tittional si mificenes,

15; Me Xfles of e-sral ~ounsel as coogluded L.t Lie tesie Tmergy
Comniesim ahould not undsrtase teo “Aeglde the .clitiesl-legil questions in-
vilved ia detersiniag t.e prooriety of prepesed wees of radisisetenes in
eri=inal Luveztigations, The resssms for tiie cenelusion may brisfly be
aur-spised as followss

:8) The extent te which redlaisotopes sheuld be ,«raitted Lo be used

i3 er1iinal investigation involves ,ri+arily salitiecal-le;al cussti s,

in & democratie sor.cty, L'm Mmewers te Vwes qussiiens lepend lariely

“pdm 8 ublie reaction whieh, beos.se of the nowelty of suet. metdode, ie
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st present vholly ua:towm, e Cowmslszien 1s Rov sa agency for, snd has
1ittle, if any, ex.ericence ia the deterwin tiom of this tyve of jrollss,

= o principal furction of the "oxiszien is te -rehre ftosionable mater-
.als snd wes;ons :n quantities deterzined by a hirher political authort ty——
the sresidente—and to partieipate in and sup-ori sc.entific ressarch and
develoment, ™ le ‘ud-ment and evaluation im torms of soelal val ues are
frequently inhersnt ‘n ~ormisriom poliey deecisions, t'e ~olitiesdl and legal
prodlexs invalved in the present rodlem are suen t'at LW revieus axper-
isnee and techn.cal sxill of the “ommiseion rovide no Tuides te the most
dsgiradle course of action, Other agencies are better equi-ped or are in
a beattar ositlon Lo tecide t.e le-al and colitical oroblezs, te attash
cond.tins and ad.pt safeuards,

(B} Lt would be contrury te the bDest intervets of the prinelipal
functiem of the “omeizsion W becoms Llovolved in Jlitical dedetes md
publie eontrowersyvhigh may be proveited by t ¢ wee of redieisotepes for
orimingl isvesti-ation, thus diverting t-e energy snd sttentiva of the
Comuisaion and ite staff frem i4s arincipel fwnetioms, Seecsadarily, 14
nay result 1A loas of ‘e0d will if ublie sttitudles vith respecd to
policing ageneies shu uld bocoms attaohed Lo Ue Comaicsion,

{e) Ais aoted ia paregrazh sbave, e ‘tomie ‘nergy iet provides
that the Commiscion shall aet diptridute aay dypreduct materisl te, snd
shall recall suved saterials from, aay spplieant who uses suoh msterials
ia violation of law, if the "ommiasiom were Vo undertscs the res -one-
Lbility of deeidine in ssrtieular cases Vhat radiocisetopes should be |
Sssusd to policiar agencies, it may umier tne ."xwzd.am‘ of this sectiom

a &‘o
S50 be reguired i L0 as3ume responsibility te assurs that such szeneiss de
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not 0 beyund tie legclly permnissible limitsef guch uses.

16. A conclus.on t &t the “om-ission saould not dec.de tne nore fundse
-gnt<]l questions ar to t-e ropristy of ,roposcd uses for cfininal investliyas-
tion under any particular set of clre.=atancer ‘es no’ ~esn >at the "owmission
vill have no fune lun to perform in this area., 5 an at-ilnistrative a ency, the
Tomuission may proocerly deteraine wheth-r the requested rstlolsotopes are aveil-
aile, v ether .se vill be effective a-d wiether it is free of hasard, It ~ay
also attach conditions to the crojosed use . or the : roteciion of heslth and
safety, It .s sub i'ted, however, that t:e decision as L0 whrether the use is
s Jroper one Ir>x a oliey and lepal staii,oint should aot rest with ihe

Coisr10on,

17. There seens 1o te no reanon why L.e ~oxtission zho.ld rovide Lhe
wreasw of arroties with ine requeated lsotopes without chare, Ailthough
the . tomie nergy ~ci suthorizes the (omnlssion to “istribute by roduet
materials vitiout ¢ rge ( ee, 5(¢)}(2)), the use to which the tureau would
apply the isotopes apoears 10 bde wholly unrelsted to sny "ommissiém progrsa,
Tie Civisions of .iology and .dici's and Sesesarch have .dvised the J(fice of

.

sneral “uunsel that the .res's -~rowsed ure would serve no research Purpose,

CONCLUST OHE
18, In view of the foregoing, tha Jffice of 7eneral "ounsel has con-
cluded tast ;.C ehould not sceurm the responsibility of deciding wether the
v2e Of radloisotores in a eriminal or sixilar investigation is legsl or other-
wige cousistent w.th ouillie ilicy, >ar this resson, the :iice of ‘eneral

Tou.sel recos-ends {lara, 22) tiat ¢ 7 should not L.thorize _rocure ent of
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Com-isvion=;roduced ar = iztr tuted rslloisotoes {or .se .n such investira-
tions in cay ¢-.ge wicre it wpoecrs thal tie roposed Lee ™ay oresent 3 Quoge
tion 0! Tonstiiutioncel interureta-ion or ralse >tir legal or cullie oliey

Cm——

roiler w.'h res.eet to & ividusl ivecy, onless @ warrant nae ceen lssued

suthorizing vhe pro.osed use or the epartrnt of u.tice or tae [ttorney
ancral ol L.e _tate concerned, or totn, advises that lnhe proposed <se is

le sl wit .outl s varrant, ‘fpplirations Ly -:llece ~encias for ralli:isotopes

—_—

will not né&ééiﬁi?ﬁosent ler2l or ,2licy rotle=s of “he «ind considered
stove, :or exas.le, su~h rxle-s would not scer to be re eiwd Ly a re-
quest {ror a .zllce arenc; {or isotopes to Le .sed -ulely sil.ain :he 2 ency's
laboratory for t:e anal 'sis of zaterials located ithin the laboratory., “uch
s request, altwuh pozsitly made {or pur:oses relsted 1o a eri~laul investi-
Jstion, wo.ld not appear to present the xinds of problo-s ~onsidered in this
parer, snd under the recomrendations of ‘his paver ~i-ht te a.proved by . T
without a warrant and without the azoroval of the “epartrent of Justice or

the Itate . tiarmay “eneral,

1. The ifilce of ‘saeral “ounsel n:.s ~oncluded ti.t ths “omm:ssion
should not {itanei.lly mup.ort, in whole or in pLrt, the use of radiolsotopes
for ~curposes of eritinil or sindlar lnvestigotions, In this resrect, the
iC's recomuwecdation is brosder than its recomrendation with respect to thse
issuance of u.t:orizations and wuld preclude the extension of financisl
ssslatance to any propozed .ses for vurpomes of criminal or similar iqvest-

l&faum.O

20, Tue rcecommendations made in this paper ap ly to requcsts far rai.o-

isotopes to be used in criainsl and “si-il.p" investisations, These recoms
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mendations are not confined to “cri-i-al” iavestigations because zome of tne

sae lecl and pol.cy provles -ay ve prese-ted Ly pro.oscd .ses to investi-

at® clivitics no. :llered Lo Le crizinid,, in addition,
rsi.visdlopes roduced or distrituted by the “aomis:iaon,

izoto <8 aot 80 roduced or disiribubed, the romriscion's

they a. ly only o
»ith resect to

8.t ority under

Lece 12.872) o1 t & ‘tomic “nergy et (pars. 11 above) aprears to extend

ouly w0 the resulstion ol health .d safety factors,

T . ‘V!"V}u .\:T!:

riA e

21,

T0 SOATIOKS

22, It is recomme .ded tnat the torie _nerygy “ommizsiont

Le “oorove e Lollxdlnz :8 To-risrion oliciess
Sl —————y

1)

72)

1843817

Mat the Com~iscicn will not finanetiNy su-. ort, in

wiole or in part, the uss Jf retiois>topes for ;uryoses

of eri sinal or siall.r Lavest! -atlions,

Trhet tie Tommiszion will not authorize procurese-t of

Tomnisslon-protuced or -distridbuted radiilsolopes {or use

in erimingl or si+il.r investirat ons where it ap;ears

tist the proposed uss xay resent s question of ~onstitu-

tional interpretation or raise other legsl or woliey pro-

tlems witn respect to in”ividual privacy, unless:

{a) a warraatl sutiorizing the oroposed use ~. 2 been
irsued oF spprorriste ‘udielial suthority) or

t) the ., {4 ‘epart-ent of Jul tice or the *ttorney

eneral of the _tate concerned, or wtih, as may be



- l8 -

aporopriate un’er tie c.rrumstances of tne particular
aonliration, advise L a3t lne urocosed use is lop
~ithout 3 warrant virs flrst teen rocured,
To 0te Lot aniroyriate lctiors Witl te rojpared b lie lilce
of “enerel “nunesel wdvising the 'uint “om-ittes on ‘tozie nersya

the b.reau of “areoties of this .eiion,

e ——————

TXETULITE
t

“xhihig e

e

Letier {ra -.reau of harcotice “ated ctober 2L, 1752,
X3ivig "

Letter irom sureau of arcotics dated ‘ovember 3, 1952,
PSS S

€ orer tum {row Tiv.pim ol vesledy sad  wdivkie dunbed
xaibit "2

evora~dum, “anager, Jsk Ridge ‘perztions ffice to
Mrector of .r-duetion ated ove-ber L, 1.2,
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