
DEPART 

of f a i l u r e  t o  o b t a i n  informed c o n s e n t  carries w i t h  i t  more than  
academic i , n t e r e s t ,  t h e  d e n i a l  of t h e  a p p l i c a b i l i t y  of community 
s t anda rds  i n  consent  i n  paragraph  (7), t h e  arguements  a g a i n s t  t h e  
d i s c r e t i o q a r y  r i g h t  of p h y s i c i a n s  t o  wi thhold  i n f o r m a t i o n ,  developed 
i n  paragraphs  (8)-(LO). The "community s tandard ' '  approach  comes under 
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COBBS v. GRANT 

Ci te  as 502 P.2d 1 

- 

(1) $ i n c e  t h e  q u e s t i o n  of  informed c o n s e n t  is l i k e l y  t o  a r i s e  on 
r e t r i a l ,  w e  a d d r e s s  o u r s e l v e s  t o  t h a t  i s s u e .  I n  g i v i n g  i t s  i n s t r u c t i o n  
t h e  t q i a l  c o u r t  r e l i e d  upon Berkey v. Anderson (1969 1 Cal.App.3d 790, 
803, 82 C a l . R p t r .  67,  a c a s e  i n  which i t  was h e l d  t h a t  i f  t h e  d e f e n d a n t  
f a i l e d  t o  make a s u f f i c i e n t  d i s c l o s u r e  of  t h e  r i s k s  i n h e r e n t  i n  t h e  
o p e r a t i o n ,  h e  was g u i l t y  o f  a " t e c h n i c a l  b a t t e r y "  a l s o  see Pedesky v. 
B l e i l i t r g  (1967) 251 Cal.App.2d 119,  123, 59 C a l . R p t r .  294; Hundley v .  
S t .  Fqancis  H o s p i t a l  (1958) 161 Cal.App.2d 800,802, 327 P.2d 131). 
a bacuery  i n s t r u c t i o n  may h a v e  been warran ted  under t h e  fac ts  a l l e g e d  
i n  Berkey, i n  t h e  case b e f o r e  u s  t h e  i n s t r u c t i o n  should  have been 
framed i n  terms of n e g l i g e n c e .  

While 

( 2 )  Where a d o c t o r  o b t a i n s  c o n s e n t  of t h e  p a t i e n t  t o  perform one t y p e  
of  t r e a t m e n t  and s u b s e q u e n t l y  performs a s u b s t a n t i a l l y  d i f f e r e n t  
t r e a t m e n t  f o r  which c o n s e n t  w a s  n o t  o b t a i n e d ,  t h e r e  i s  a c lear  case of  
b a t t e r y .  (Berkey v.  Anderson (1969) s u p r a ,  1 Cal.App.3d 790,  8 2  
C a l . R p t r .  67 ( a l l e g a t i o n  of  c o n s e n t  t o  permi t  d o c t o r  t o  per form a 
procedure  no more compl ica ted  t h a n  t h e  electromyograms p l a i n t i f f  had 
p r e v i o u s l y  undergone, when t h e  a c t u a l  procedure  w a s  a myelogram i n v o l v i n g  
a s p i n a l  puncture) ;  B a n g v .  C h a r l e s  T. Miller H o s p i t a l  (1958) 251 
Minn. 427, 88 N.W.2d 186 ( p l a i n t i f f  consented  t o  a p r o s t a t e  r e s e c t i o n  
when uninformed t h a t  t h i s  p r o c e d u r e  involved  t y i n g  o f f  h i s  s p e r m  d u c t s ) ;  
- Corn v .  French (1955) 7 1  Nev. 280, 289 P.2d 173 ( p a t i e n t  consented  t o  
e x p l o r a t o r y  s u r g e r y ;  d o c t o r  performed a mastectomy); Z o t e r e l l  v. Repp 
(1915) 187 Mich. 319, 153  N.W. 692 ( c o n s e n t  g i v e n  f o r  a h e r n i a  
o p e r a t i o n  d u r i n g  which d o c t o r  a l s o  removed b o t h  o v a r i e s ) .  

( 3 )  However, when a n  u n d i s c l o s e d  p o t e n t i a l  c o m p l i c a t i o n  r e s u l t s ,  t h e  
o c c u r r e n c e  of which was n o t  a n  i n t e g r a l  p a r t  o f  t h e  t r e a t m e n t  procedure  
b u t  merely a known r i s k ,  t h e  c o u r t s  a r e  d i v i d e d  on t h e  i s s u e  of  whether  
t h i s  should  b e  deemed t o  b e  a b a t t e r y  o r  negl igence .  (Grav v. Grunnagle  
(1966) 423 Pa. 144, 223 A.2d 663  ( f a i l u r e  t o  warn a p a t i e n t  a s p i n a l  
o p e r a r i o n  involved  an i n h e r e n t  r i s k  of  permanent p a r a l y s i s ;  b a t t e r y ) :  - B e l c h e r  v. Carter (1967) 13 Ohio App.2d 113,  234 N.E.2d 311 ( f a i l u r e  
t o  warn of  danger  o f  r a d i a t i o n  burns ;  b a t t e r y ) ;  Nolan v. K e c h i j i a n  
(1949) 75 RM. 165, 64 A.2d 866 ( o p e r a t i o n  t o  s t r e n g t h e n  l i g a m e n t s  of 
s p l e e p  when s p l e e n  was removed; t r e s p a s s  t o  t h e  body and n e g l i g e n c e ) :  
Natanpon v. K l i n e  (1960) 186 Kan. 393, 350 P.2d 1093 ( r a d i a t i o n  
t r e a t p e n t  produced a severe burn ;  semble b a t t e r y  o r  n e g l i g e n c e ) ;  
Natanson v. K l i n e  (1960) 187 Kan. 186,  354 P.2d 670 ( r e h e a r i n g  of 
p r e v i o u s  case ;  n e g l i g e n c e ) ;  M i t c h e l l  v. Robinson (Mo.1960)' 334 S.W. 
2d 11 ( v e r t e b r a e  broken d u r i n g  i n s u l i n  shock t r e a t m e n t ;  n e g l i g e n c e . )  
Cal i f iorn ia  a u t h o r i t i e s  h a v e  f a v o r e d  a n e g l i g e n c e  t h e o r y .  (Carmichael  v. 
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R e i t z  (1971)  17 Cal.App.3d 958, 95 Cal .Rpt r .  381 (pulmonary embolism 
caused by a d v e r s e  r e a c t i o n  t o  drug;  n e g l i g e n c e ) ;  Dunla? v. Marine 
(1966) 242 Cal.App.2d 162, 51  C a l . R p t r .  158 ( c a r d i a c  a r res t  a l l e g e d l y  
caused by a d m i n i s t r a t i o n  of  a n e s t h e t i c ;  n e g l i g e n c e ) ;  Tangora v. Matanky 
(1964) 231 Cal.App.2d 468, 42 Cal .Rpt r .  3 4 8 ( a n a p h y l a c t i c  shock  as a 
r e s u l t  of i n t r a m u s c u l a r  p e n i c i l l i n  s h o t ;  n e g l i g e n c e ) ;  Salgo v.  Leland 

e t c . ,  Bd. S t a n f o r d !  of Trustee% (1957) 154 Cal.App.2d 560, 317 P.2d 170 
p a r a l y s i s  o f  lower e x t r e m i t i e s  a f t e r  a o r t o g r a p h i c  examinat ion;  n e g l i g e n c e ) .  

(4 )  
“The ea r l i e s t  c a s e s  t r e a t e d  t h i s  as a m a t t e r  of  v i t i a t i n g  t h e  c o n s e n t ,  
s o  t h a t  t h e r e  was l i a b i l i t y  f o r  b a t t e r y .  Beginning w i t h  a d e c i s i o n  i n  
Kansas i n  1960 (w v .  (1960) s u p r a ,  187 Kan. 186 (354 P.2d 
6 7 0 ) ) ,  it: began t o  b e  r e c o g n i z e d  t h a t  t h i s  was r e a l l y  a matter of t h e  
s t a n d a r d  o f  p r o f e s s i o n a l  c o n d u c t . , .  . . (T)he  p r e v a i l i n g  view now i s  
t h a t  t h e  a c t i o n .  . . i s  i n  r e a l i t y  one f o r  n e g l i g e n c e  i n  f a i l i n g  t o  
conform t o  t h e  p r o p e r  s t a n d a r d .  , . . I ’  (Fns.  o m i t t e d ;  P r o s s e r  on T o r t s  
( 4 t h  ed.  1971) pp. 165-166). 

Dean P r o s s e r  surveyed t h e  d e c i s i o n s  i n  t h i s  area and concluded,  

( 5 )  
s u p p o r t a b l e  by a u t h o r i t y ,  t h e  t r e n d  appears t o  b e  towards c a t e g o r i z i n g  
f a i l u r e  t o  o b t a i n  informed c o n s e n t  as n e g l i g e n c e .  That t h i s  r e s u l t  now 
appears w i t h  growing f requency  i s  of more t h a n  academic i n t e r e s t ;  i t  
r e f l e c t s  a n  a p p r e c i a t i o n  of t h e  several s i g n i f i c a n t  consequences of 
f a v o r i n g  n e g l i g e n c e  o v e r  a b a t t e r y  t h e o r y .  
most j u r i s d i c t i o n s  have p e r m i t t e d  a d o c t o r  i n  a n  informed c o n s e n t  
a c t i o n  t o  i n t e r p o s e  a d e f e n s e  t h a t  t h e  d i s c l o s u r e  h e  o m i t t e d  t o  rnake w a s  
n o t  r e q u i r e d  w i t h i n  h i s  m e d i c a l  community. However, e x p e r t  o p i n i o n  a s  
t o  community s t a n d a r d  i s  n o t  r e q u i r e d  i n  a b a t t e r y  c o u n t ,  i n  which t h e  
p a t i e n t  must mere ly  prove f a i l u r e  t o  g i v e  informed c o n s e n t  and a mere 
t o u c h i n g  a b s e n t  c o n s e n t .  Moreover a d o c t o r  c o u l d  b e  h e l d  l i a b l e  f o r  
p u n i t i v e  damages under a b a t t e r y  c o u n t ,  and i f  h e l d  l i a b l e  f o r  t h e  
i n t e n t i a n a l  t o r t  o f  b a t t e r y  h e  might n o t  b e  covered  by h i s  m a l p r a c t i c e  
i n s u r a n c e .  (Comment, Informed Consent i n  Medical  Malpractice (1967) 
55 Cal.L.Rev. 1396) .  A d d i t i o n a l l y ,  i n  some j u r i s d i c t i o n s  t h e  p a t i e n t  
h a s  a l o n g e r  s t a t u e  of l i m i t a t i o n s  i f  h e  s u e s  i n  n e g l i g e n c e .  

Although t h i s  i s  a c l o s e  q u e s t i o n ,  e i t h e r  prong of  which i s  

As w i l l  be d i s c u s s e d  i n f r a ,  

( 6 )  
b e  r e s e w e d  f o r  t h o s e  c i r c u m s t a n c e s  when a d o c t o r  performs a n  
o p e r a t i o n  t o  which t h e  p a t i e n t  h a s  n o t  c o n s e n t e d .  When t h e  p a t i e n t  
g i v e s  p e r m i s s i o n  t o  perform one t y p e  of  t r e a t m e n t  and t h e  d o c t o r  
per forms a n o t h e r ,  t h e  r e q u i s i t e  e lement  of  d e l i b e r a t e  i n t e n t  t o  d e v i a t e  
from t h e  consent  g i v e n  i s  p r e s e n t .  However, when t h e  p a t i e n t  c o n s e n t s  
t o  c e r t a i n  t r e a t m e n t  and t h e  d o c t o r  performs t h e  t r e a t m e n t  b u t  an 
u n d i s c l w e d  i n h e r e n t  c o m p l i c a t i o n  w i t h  a l o w  p r o b a b i l i t y  o c c u r s ,  no 
i n t e n t i o n a l  d e v i a t i o n  from t h e  consent  g i v e n  a p p e a r s ;  r a t h e r ,  t h e  
d o c t o r  i n  o b t a i n i n g  c o n s e n t  may have f a i l e d  t o  m e e t  h i s  due care d u t y  
t o  d i s c l o s e  p e r t i n e n t  i n f o r m a t i o n .  I n  t h a t  s i t u a t i o n  t h e  a c t i o n  should  
be p l e a d e d  i n  n e g l i g e n c e .  

We a g r e e  w i t h  t h e  m a j o r i t y  t r e n d .  The b a t t e r y  t h e o r y  should  
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( 7 )  
n e g l i g e n c e  t h e o r y ,  i t  remains  f o r  us  t o  de te rmine  i f  t h e  s t a n d a r d  
o f  care d e s c r i b e d  i n  t h e  j u r y  i n s t r u c t i o n  on t h i s  s u b j e c t  p r o p e r l y  
d e l i n e a t e s  d e f e n d a n t ' s  d u t y  t o  i n f o r m  p l a i n t i f f  of t h e  i n h e r e n t  
r i s k s  of t h e  s u r g e r y .  In p e r t i n e n t  p a r t ,  t h e  c o u r t  gave  t h e  f o l l o w i n g  
i n s t r u c t i o n :  
s t a n d a r d  pract ice  i n  t h e  community; r a t h e r  i t  i s  a d u t y  imposed by l a w .  
A p h y s i c i a n  v i o l a t e s  h i s  d u t y  t o  h i s  p a t i e n t  and s u b j e c t s  h i m s e l f  t o  
liability i f  he withholds any factswhich a re  necessary to form the 
b a s i s  of  an i n t e l l i g e n t  c o n s e n t  by t h e  p a t i e n t  t o  t h e  proposed 
t r e a t m e n t .  I' 

Since  t h i s  i s  an  a p p r o p r i a t e  case f o r  t h e  a p p l i c a t i o n  of  a 

"A p h y s i c i a n ' s  d u t y  t o  d i s c l o s e  is n o t  governed by t h e  

(8) 
wi thhold  i n f o r m a t i o n  from t h e i r  p a t i e n t s  h a s  been f r e q u e n t l y  v e n t i l a t e d  
i n  b o t h  l e g a l  and medical  l i t e r a t u r e .  (See; e.g. ,  Sa lgo  v. Leland 
Stanfoyd,  e t c . ,  Board of T r u s t e z s  (1957) s u p r a ,  154 Cal.App.2d 560, 578, 
317 P.$d 170; M i t c h e l l  v. Robinson (Mo.1960) s u p r a ,  334 S.W. 2d 11 
(even  chough p a t i e n t  was u p s e t ,  a g i t a t e d ,  depressed ,  c r y i n g ,  had 
marital problems and had been d r i n k i n g ,  t h e  c o u r t  found t h a t  s i n c e  no 
emergency e x i s t e d  and h e  w a s  l e g a l l y  competent h e  should have  been 
a d v i s e d  of t h e  r i s k s  of  shock t h e r a p y ) ;  Mosely, Textbook of Surgery  
(3d ed. 1959) pp. 93-95; Laufman, S u r g i c a l  Judgment i n  C h r i s t o p h e r ' s  
Textbook of S u r g e r y  (Davis ed. 1968) pp. 1459, 1461; Louise11  & 
Williams, Medical M a l p r a c t i c e  (1970) Ej 22.02; McCoid, A R e a p p r a i s a l  o f  
L i a b i l i t y  f o r  Unauthorized Medical  T r e a t n e n t  (1957) 41 Minn.L.Rev. 381; 
P l a n t e ,  An A n a l y s i s  of "Informed Consent ' '  (1968) 36 Fordham L.Rev. 639). 
Despi te  what d e f e n d a n t  c h a r a c t e r i z e s  as t h e  p r e v a i l i n g  r u l e ,  i t  h a s  
n e v e r  4een u n e q u i v o c a l l y  adopted by a n  a u t h o r i t a t i v e  s o u r c e .  T h e r e f o r e  
w e  probe  anew i n t o  t h e  r a t i o n a l e  which p u r p o r t e d l y  j u s t i f i e s ,  i n  
a c c o r d a n c e  w i t h  medica l  r a t h e r  t h a n  l e g a l  s t a n d a r d s ,  t h e  w i t h h o l d i n g  o f  
i n f o r m a t i o n  from a p a t i e n t .  

The t h e s i s  t h a t  m e d i c a l  d o c t o r s  a r e  i n v e s t e d  w i t h  d i s c r e t i o n  t o  

P r e l i m i n a r i l y  w e  employ s e v e r a l  p o s t u l a t e s .  The f i r s t  i s  t h a t  p a t i e n t s  
a r e  g e q e r a l l y  persons  unlearned  i n  t h e  medica l  s c i e n c e s  and t h e r e f o r e ,  
except: i n  rare  cases, c o u r t s  may s a f e l y  assume t h e  knowledge of p a t i e n t  
and p h y s i c i a n  a re  n o t  i n  p a r i t y .  The second i s  t h a t  a p e r s o n  of a d u l t  
y e a r s  and i n  sound mind h a s  t h e  r i g h t ,  i n  t h e  e x e r c i s e  of c o n t r o l  over  
h i s  owq body, t o  d e t e r m i n e  whether  o r  n o t  t o  submit  t o  l a w f u l  medical  
t r e a t n i a n t .  The t h i r d  i s  t h a t  t h e  p a t i e n t ' s  c o n s e n t  t o  t r e a t m e n t ,  t o  b e  
e f f e c t i v e ,  must b e  a n  informed c o n s e n t .  And t h e  f o u r t h  i s  t h a t  t h e  
p a t i e n t ,  b e i n g  unlearned  i n  medica l  s c i e n c e s ,  has  an  a b j e c t  dependence 
upon a s d  t r u s t  i n  h i s  p h y s i c i a n  f o r  t h e  i n f o r m a t i o n  upon which h e  r e l i e s  
d u r i n g  t h e  d e c i s i o n a l  p r o c e s s ,  t h u s  r a i s i n g  a n  o b l i g a t i o n  i n  t h e  p h y s i c i a n  
t h a t  tr lanscends a rms- length  t r a n s a c t i o n s .  

( 9 )  Frlom t h e  f o r e g o i n g  a x i o m a t i c  i n g r e d i e n t s  emerges a n e c e s s i t y ,  and a 
r e s u l t a p t  r e q u i r e m e n t ,  f o r  d i v u l g e n c e  by t h e  p h y s i c i a n  t o  h i s  p a t i e n t  of 
a l l  infiarmation r e l e v a n z  L O  a meaningfu l  d e c i s i o n a l  p r o c e s s .  I n  many 
i n s t a n c e s ,  t o  t h e  p h y s i c i a n ,  whose t r a i n i n g  and e x p e r i e n c e  e n a b l e  a 
s e l f - s a t i s f y i n g  e v a l u a t i o n ,  t h e  p a r t i c u l a r  t r e a t m e n t  which should  b e  
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u n d e r t a k e n  may seem e v i d e n t ,  b u t  i t  i s  t h e  p r e r o g a t i v e  of t h e  p a t i e n t ,  
n o t  tqe p h y s i c i a n ,  t o  d e t e r m i n e  f o r  h imsel f  t h e  d i r e c t i o n  i n  which h e  
b e l i e v e s  h i s  i n t e r e s t s  l i e .  To e n a b l e  t h e  p a t i e n t  t o  c h a r t  h i s  c o u r s e  
knowl.ddgeably, r e a s o n a b l e  f a m i l i a r i t y  w i t h  t h e  t h e r a p e u t i c  a l t e r n a t i v e s  
and t h e i r  h a z a r d s  becomes e s s e n t i a l .  __- -_ 

(10) 
o b l i g q t i o n  t o  t h e  p a t i e n t  t h e r e  i s  a d u t y  of  r e a s o n a b l e  d i s c l o s u r e  of  
t h e  a v a i l a b l e  c h o i c e s  w i t h ' r e s p e c t  t o  proposed t h e r a p y  and of  t h e  dan- 
g e r s  i n h e r e n t l y  and p o t e n t i a l l y  involved  i n  each.  

T h e r e f o r e , w e  h o l d ,  as a n  i n t e g r a l  p a r t  o f  t h e  p h y s i c i a n ' s  o v e r a l l  

(11) A concomi tan t  i s s u e  is t h e  y a r d s t i c k  t o  b e  a p p l i e d  i n  de te rmining  
r e a s o r p b l e n e s s  of d i s c l o s u r e .  T h i s  d e f e n d a n t  and t h e  m a j o r i t y  of c o u r t s  
have g e l a t e d  t h e  d u t y  t o  t h e  custom of  p h y s i c i a n s  p r a c t i c i n g  i n  t h e  
c o m m u ~ ~ i t y .  (Aiken v .  C l a r y  (Mo.1965) 396 S.W.2d 668, 675; Rober t s  v .  
Youn& (1963) 369 Mich. 133, 119 N.W.2d 627, 630; Haggerty v. McCarthy 
(1962) 344 Mass. 136 ,  181 N.E.2d 562, 565; D i  F i l i p p o  v. P r e s t o n  
(De1.1961) 3 S t o r e y  539,  1 7 3  A.2d 333,  339). The m a j o r i t y  r u l e  i s  
n e e d l e s s l y  overbroad .  Even i f  t h e r e  can  b e  s a i d  t o  be a medica l  
community s t a n d a r d  as t o  t h e  d i s c l o s u r e  r e q u i r e m e n t  f o r  any p r e s c r i b e d  
t r e a t m e n t ,  i t  a p p e a r s  so  nebulous  t h a t  d o c t o r s  become, i n  e f f e c t ,  v e s t e d  
w i t h  v i r t u a l  a b s o l u t e  d i s c r e t i o n .  (See Note,  P h y s i c i a n s  and Surgeons 
(1962) 75 Harv.L.Rev. 1445; Waltz and Scheuneman, Informed Consent t o  
Theralpy (1970) 64  Nw.U.L.Rev. 628.)  The c o u r t  i n  C a n t e r b u r y  v. 
Spence,  s u p r a ,  464 F.2d 772 ,  784, b l u n t l y  observed;  "Nor c a n  w e  i g n o r e  
t h e c t  t h a t  t o  b ind  t h e  d i s c l o s u r e  o b l i g a t i o n  t o  m e d i c a l  usage i s  t o  
a r r o g a t e  t h e  d e c i s i o n  on r e v e l a t i o n  t o  t h e  p h y s i c i a n  a l o n e .  Respect  
f o r  t b e  p a t i e n t ' s  r i g h t  o f  s e l f - d e t e r m i n a t i o n  on p a r t i c u l a r  t h e r a p y  
demands a s t a n d a r d  set by l a w  f o r  p h y s i c i a n s  r a t h e r  t h a n  one which 
p h y s i c i a n s  may o r  may n c t  impose upon themselves ."  Unl imi ted  d i s c r e t i o n  
i n  t h e  p h y s i c i a n  i s  i r r e c o n c i l a b l e  w i t h  t h e  b a s i c  r i g h t  o f  t h e  p a t i e n t  
t o  make t h e  u l t i m a t e  informed d e c i s i o n  r e g a r d i n g  t h e  c o u r s e  of 
t r e a t m e n t  t o  which h e  knowledgeably c o n s e n t s  t o  b e  s u b j e c t e d .  

(12 )  A m e d i c a l  d o c t o r ,  b e i n g  t h e  e x p e r t ,  a p p r e c i a t e s  t h e  r i s k s  i n h e r e n t  
i n  t h e  p r o c e d u r e  h e  i s  p r e s c r i b i n g ,  t h e  r i s k s  of a d e c i s i o n  n o t  t o  
undergo t h e  t r e a t m e n t ,  and t h e  p r o b a b i l i t y  of  a s u c c e s s f u l  outcome of 
t h c  t r e a t m e n t .  But once  t h i s  i n f o r m a t i o n  h a s  been d i s c l o s e d ,  t h a t  
a s p e c t  of t h e  d o c t o r ' s  e x p e r t  f u n c t i o n  h a s  been performed. The 
weighing of  t h e s e  r i s k s  a g a i n s t  t h e  i n d i v i d u a l  s u b j e c t i v e  f e a r s  and 
hopes of t h e  p a t i e n t  I s  n o t  a n  e x p e r t  s k i l l .  Such e v a l u a t i o n  and 
d e c i s t o n  i s  a nonmedical  judgment reserved t o  t h e  p a t i e n t  a l o n e .  A 
p a t i e n t  s h o u l d  b e  d e n i e d  t h e  o p p o r t u n i t y  t o  weigh t h e  r i s k s  o n l y  where 
i t  i s  e v i d e n t  h e  cannot  e v a l u a t e  t h e  d a t a ,  as f o r  example,  where t h e r e  
is  a n  emergency o r  t h e  p a t i e n t  i s  a c h i l d  o r  incompetent .  For t h i s  
r e a s o n  t h e  l a w  p r o v i d e s  t h a t  i n  a n  emergency c o n s e n t  i s  impl ied  
( m e e k e r  v. B a r k e r  (1949) 92 Cal.App.2d 776, 785, 208 P.2d 68; 
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Prestorl. v. Hubbell ( 1 9 4 8 )  87 Cal.App.2d 53 ,  57-58 ,  196 P.2d 1 1 3 ) ,  
and i f  t h e  p a t i e n t  is a minor o r  incompetent ,  t h e  a u t h o r i t y  t o  
consent  i s  t r a n s f e r r e d  t o  t h e  p a t i e n t ' s  l e g a l  g u a r d i a n  o r  c l o s e s t  
a v a i l a b l e  r e l a t i v e  ( C a l l a r d  v. Anderson ( 1 9 7 1 )  4 Cal.3d 873, 8 8 3 ,  
95 C a l . R p t r .  1, 484  P.2d 1345; Doy le  v .  G i u l i u c c i  ( 1 9 6 5 )  62 Cal.2d 
6 0 6 ,  4 3  Cal.Rptr .  6 9 7 ,  401 P.2d 1; Bonner v. Moran ( 1 9 4 1 )  75 U.S.App.D.C. 
156 ,  1.26 F.2d 121). I n  a l l  cases o t h e r  t h a n  t h e  foregoing ,  t h e  de-  
c i s i o n  whether o r  n o t  t o  u n d e r t a k e  t r e a t m e n t  i s  vested i n  t h e  p a r t y  
most d i r e c t l y  a f f e c t e d ;  t h e ' p a t i e n t .  

i 

(13) The scope of t h e  d i s c l o s u r e  r e q u i r e d  of p h y s i c i a n s  d e f i e s  
s imple  d e f i q i t i o n .  
( e . g . , ? e r k e y  iv. Anderson, s u p r a ,  1 Cal.App.3d 790, 8 0 4 ,  82  Cal .Rpt r .  
67; Sal!go v .  Leland S t a n f o r d ,  e t c .  Bd.  o f  T r u s t e e s ,  s u p r a ,  154 
Cal.App.2d 560 ,  5 7 8 ,  370 P.2d 170)  and o t h e r s  r e f e r  t o  " f u l l  and 
complete" d i s c l o s u r e  ( S t n f f o r d  v .  S h u l t z  ( 1 9 5 4 )  4 2  Ca1.2d 767, 777 ,  
270 P.2d 1; Pnshlcy v. P n c i I i c  Elec .  Ry. C o .  ( 1 9 4 4 )  25 Cal.2d 226, 
235, 153 P.2d 325) ,  b u t  such  f a c i l e  e x p r e s s i o n s  obscure  common 
p r a c t i c a l i t i e s .  Two q u a l i f i c a t i o n s  t o  a requi rement  of " f u l l  
d i s c l o s u r e "  need l i t t l e  e x p l i c a t i o n .  F i r s t ,  t h e  p a t i e n t ' s  i n t e r e s t  
i n  i n f o r m a t i o n  does  n o t  e x t e n d  t o  a l e n g t h y  p o l y s y l l a b i c  d i s c o u r s e  on 
a l l  p o s s i b l e  c o m p l i c a t i o n s .  A mini -course  i n  medical  s c i e n c e  i s  n o t  
r e q u i r e d ;  t h e  p a t i e n t  is concerned w i t h  t h e  r i s k  of  d e a t h  o r  b o d i l y  
harm, and problems o f  r e c u p e r a t i o n .  Second, t h e r e  i s  no p h y s i c i a n ' s  
d u t y  t o  d i s c u s s  t h e  r e l a t i v e l y  minor r i s k s  i n h e r e n t  i n  common procedures ,  
when i t  i s  common knowledge t h a t  such r i s k s  i n h e r e n t  i n  t h e  procedure  
a r c  of  v e r y  low i n c i d e n c e .  When t h e r e  is a common procedure a d o c t o r  
must,  of c o u r s e ,  make such  i n q u i r i e s  as a re  r e q u i r e d  t o  d e t e r m i n e  i f  
f o r  t h e  p a r t i c u l a r  p a t i e n t  t h e  t r e a t m e n t  under  c o n s i d e r a t i o n  i s  
c o n t r a i n d i c a t e d - - f o r  example, t o  d e t e r n i n e  i f  t h e  p a t i e n t  h a s  had 
a d v e r s e  r e a c t i o n s  t o  a n t i b i o t i c s ;  b u t  no warning beyond such  
i n q u i r i e s  i s  r e q u i r e d  as t o  t h e  remte p o s s i b i l i t y  o f  d e a t h  o r  s e r i o u s  
b o d i l y  harm. 

Some c o u r t s  have spoken o f  " f u l l  d i s c l o s u r e "  

( 1 4 )  
__ __ _- .- - i n  t h e  Case b e f o r e  us ,  t h e  j u r y  should  b e  i n s t r u c t e d  t h a t ' w h e n  a 

g i v e n  procedure  i n h e r e n t l y  i n v o l v e s  a known r i s k  of d e a t h  o r  s e r i o u s  
body harm, a m e d i c a l  d o c t o r  h a s  a d u t y  t o  d i s c l o s e  t o  h i s  p a t i e n t  t h e  
p o t e n t i a l  o f  d e a t h  o r  s e r i o u s  harm, and t o  e x p l a i n  i n  lay t e r m s  t h e  
c o m p l i c a t i o n s  t h a t  might p o s s i b l y  occur .  
d i s c l o s u r e ,  a d o c t o r  must a l s o  reveal t o  h i s  p a t i e n t  such a d d i t i o n a l  
informauion as a s k i l l e d  p r a c t i t i o n e r  o r  good s t a n d i n g  would p r o v i d e  
under s imi l a r  c i r c u m s t a n c e s .  

HDwever, when t h e r e  i s  a more compl ica ted  procedure,  as t h e  s u r g e r y  

Beyond t h e  f o r e g o i n g  minimal 

( 1 5 )  In sum, t h e  p a t i e n t ' s  r i g h t  o f  s e l f - d e c i s i o n  i s  t h e  measure of . 

t h e  p h y g i c i a n ' s  d u t y  t o  reveal. 
e x e r c i s e d  o n l y  i f '  t h e  p a t i e n t  p o s s e s s e s  a d e q u a t e  i n f o r m a t i o n  t o  e n a b l e  
a n  i n t e l l i g e n t  c h o i c e .  
t o  t h e  ? a t i e n t ,  t h e n ,  must b e  measured b y  t h e  2 a t i e n t ' s  need,  and 
t h a t  need is whatever  i n f o r m a t i o n  is material t o  t h e  d e c i s i o n .  Thus 

That  r i g h t  c a n  b e  e f f e c t i v e l y  

The s c o p e  of  t h e  p h y s i c i a n ' s  communications 

f t 1 b l 5 5 8  
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t h e  t e s t  f o r  d e t e r m i n i n g  whether  a p o t e n t i a l  p e r i l  must b e  d i v u l g e d  
i s  i t s  m a t e r i a l i t y  t o  t h e  p a t i e n t ' s  d e c i s i o n .  
Spence,  s u p r a ,  464 F.2d 772, 786). 

(16) Whenever a p p r o p r i a t e ,  t h e  c o u r t  should  i n s t r u c t  t h e  j u r y  on t h e  
d e f e n s e s  a v a i l a b l e  t o  a d o c t o r  who h a s  f a i l e d  t o  make t h e  d i s c l o s u r e  
r e q u i r e d  by l a w .  Thus, a medica l  d o c t o r  need n o t  make d i s c l o s u r e  of 
r i s k s  when t h e  p a t i e n t  r e q u e s t s  t h a t  he n o t  b e  so informed.  
d i scu lss ion  of waiver ;  Hagman, The Medical  P a t i e n t ' s  Right  t o  Know, 
s u p r a ,  1 7  U.C.L.A,L.Rev. 758, 785). Such a d i s c l o s u r e  need n o t  b e  
made i f  t h e  p r o c e d u r e  is  s i m p l e  and t h e  danger  remote and commonly 
appreiciated t o  b e  remote.  
r e q u i r e d  w i t h i n  t h e  medica l  community when a d o c t o r  can  prove  by a 
preponderance o f  t h e  e v i d e n c e  h e  r e l i e d  upon f a c t s  which would 
demonlstrate t o  a r e a s o n a b l e  man t h e  d i s c l o s u r e  would have s o  s e r i o u s l y  
u p s e t  t h e  p a t i e n t  t h a t  t h e  p a t i e n t  would n o t  have been a b l e  t o  
d i s p a s s i o n a t e l y  weigh t h e  r i s k s  of r e f u s i n g  t o  undergo t h e  recommended 
t r e a t m e n t .  (E.g., see d i s c u s s i o n  of  i n f o r m i n g  t h e  dying  p a t i e n t ;  
Hagman, The Medica l  P a t i e n t ' s  Right  t o  Know, s u p r a ,  17 U.C.L.A.L.Rev. 
758, 778). Any d e f e n s e ,  of c o u r s e ,  must b e  c o n s i s t e n t  w i t h  what h a s  
been  termed t h e  " f i d u c i a l  q u a l i t i e s ' '  o f  t h e  p h y s i c i a n - p a t i e n t  

(Canterbury  v. 

( S e e  

A d i s c l o s u r e  need n o t  b e  made beyond t h a t  

r e l a t i o n s h i p .  (Emmett v.  E a s t e r n  D i s p e n s a r y  & Cas. Hosp. (1967) 
130 U.S.App.D.C. 50, 396 F.2d 931, 935). 


