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L'/IO#Qfi6N HerioM 1 TALMON S U T  
and nex t  f r i e n d s  of 
TALMON DVAYNE SEXTON, 
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707051 

Fursuanr t o  t h e  Tennessee Rules o f  C i v i l  Procedure, 

p l a i n t i f f s  a r e  hereby reques ted  to-inswer t h e s e  i n t e r r o g a t o r i e s  

under oa th  wi th in  t h i r t y  (30) deys from dace of s e r v i c e  hereof:  

i 

i 
I 
I 
I 
I 
! 

I N  THE C I R C U I T  COURT FOR ANDERSON COUNTY, TENNESSEE 

1. W i t h . r e s p e c t  t o  =he averment i n  your Amended 
Coinplaint t h e t  you "were im7roperly advised  
o f  t h e  pcrposes and consequences o f  t h e  t r e a t -  
mentl' given t o  Dwayne Sexton by defendant,  
p l e a s e  s t a t e  

i 
P l a i n t i f f s  /I i 

I( vs 
OAK RIDGE ASSOCIATED 
UXIVERSITIES, 

Defendant 

\ 

I NO. L-2728 

i - 

DEFENDANT'S FIRST SET OF 
INTERROGATORIES TO PLAINTIFFS 

I 
I 
I 
! 
! 

(a )  What you were t o l d  about t h e  pu-poses 
and consequences of t h e  va r ious  kinds 
of t rea tment  a b i n i s c e r e d  t o  decedent; 

(b) The nEme of t h e  person making each such 
s ta tement  t o  you; and 

I n  w h e r  respecc each o f  s a i d  statements 
was improper 

(c) - 
, ! I  

Upon what evidence o r  information do you base 
t n e  avezaent t hac  " the re  was a f a i l u r e  t o  pro- 
v i d e  adequace info---' ,,,,ion so t h a t  fully i n -  
formed consent could be given t o  t h e  treazment 
r ece ived  by t h e  decedent". 

iI 
! I  
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5 .  

I .  

7.  

8. 

9. 

10. 

11. 

! 

What do you contend you should have been 
t o l d  i n  o rde r  t o  have adequate information 
upon which t o  g ive  a f u l l y  informed consent 
t o  t h e  t rea tment  rece ived  by decedent? 

S t a t e  s p e c i f i c a l l y  what medical o r  o t h e r  care 
defendant f a i l e d  t o  g ive  decedent which caused 
him t o  s u f f e r  need le s s ly  a s  aver red  i n  para-  
graph 4 of your Amended Complaint. 

S t a t e  S p e c i f i c a l l y  what m e d i c a l  o r  o t h e r  care 
defendant f a i l e d  t o  g ive  t h e  decedent which 
caused h i m  t o  have a shortened l i f e .  expectancy 
as aver red  i n  paragraph 4 o f  your Complaint. 

How much do you contend the decedent 's  l i f e  
was  shor tened  by t h e  a l l e g e d  omissions o f  t h e  
defendant ? 

Upon what do you base .your  answer t o  the next 
preceding ques t  ion?  T- 

What information d i d  you r ece ive  i n  June ,  1981 
t h a t  i n d i c a t e d  that  your son had r ece ived  i m -  
p roper  t rea tment  a t  defendznt 's  h o s p i t a l ?  

S t a t e  t h e  name and address  o f  t h e  person o r  
persons from whom you rece ived  t h e  information 
descr ibed i n  response t o  t h e  nex t  preceding 
i n t e r r o g a t o r y .  

Upon what do you base  t h e  averment contained i n  
paragraph 5 t h a t  t rea tments  given t o  decedent 
w e r e  f o r  some motive o r  purpose o t h e r  t han  t o  
t r y  t o  b r i n g  under con t ro l  h i s  diseEse? 

When, and from whom, d id  you ob ta in  t h e  i n f o r -  
mation o r  evidence r e l a t e d  i n  response t o  t h e  
nex t  preceding in t e r roga to ry?  
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3 .  

4 .  

.5.  

L6. 

17. 

18. 

On what da t e s  do you contend t h a t  decedent 
was g iven  r a d i a t i o n  treatments by defendant 
for the  purpose o f  gather ing da ta  f o r  AEC 
and NASA? 

Describe wi th  p a r t i c u l a r i t y  t h e  evidence t h a t  
you have which shows t h a t  defendant gave 
decedent r a d i a t i o n  t reatments  f o r  the  purpose 
of g a t h e r i n g  da ta  f o r  AEC and NASA. 

S t a t e  t h e , f u l l  name and address of every person 
who has informed you t h a t  defendant gave dece-' 
dent r a d i a t i o n  t reatments  f o r  the  purpose of 
ga the r ing  d a t a  for NASA o r  AEC. 

. .  

S t a t e  t h e  d a t e  o r  dates  upon which you obta ined  
each item o f  evidence which you contend shows 
t h a t  defendant gave decedent r a d i a t i o n  t reatments  
f o r  t h e  purpose of gather ing da ta  f o r  AEC and 
NASA. 

When, and i n  what mannerTbas t h e  gene ra l  p u b l i c  
advised  t h a t  defendant gave r a d i a t i o n  t reatments  
t o  decedent f o r  the purpose o f  ga the r ing  da ta  f o r  
AEC and NASA, as aver red  i n  pzragraph 7 of your 

~ 

Amended Conp l a i n t  ? 

Describe h i t h  p a r t i c u l a r i t y  the  r eco rds  t h a t  a r e  
r e f e r r e d  t o  i n  paragraph 7 of your Amended Com- 
p l a i n t ,  which you contend shows t h a t  defendant 
w a s  g u i l t y  of f r audu len t  concealment, by giving 
t h e  d a t e ,  t i t l e ,  au thor ,  and any o t h e r  informati  
t h a t  w i l l  p rope r ly  i d e n t i f y  and a s s i s t  i n  t h e  
l o c a t i o n  of such r eco rds ,  o r  a t t a c h  a copy of 
each of such records t o  your znswers a s  a p a r t  
t h e r e o f .  

.on 

State  t h e  d a t e  upon which you acquired each of 
the  foregoing  records r e f e r r e d  t o  i n  response t o  
the  nex t  preceding Fnterrogatory.  and s t a t e  the  
name of t h e  person,  bus iness ,  o f f i c e  o r  agency 
from which such records were obtained.  

3 
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19. 

2 0 .  

21 

22. 

23. 

2 4 .  

25 .  

S t a t e  the  name of each phys ic ian  who gave 
you f a l s e  information o r  adv ice ,  a s  a l l e g e d  
i n  paragraph 8 of your Amended Complaint, and 
wi th  r e spec t  t o  each s t a t e  t h e  substance of 
t h e  f a l s e  information o r  advice t h a t  you were 
given. 

S t a t e  t h e  name of each phys ic ian  who i n t e n t i o n -  
a l l y  f a i l e d  t o  g ive  you informat ion  o r  knowingly 
wi thhe ld  information from you, as aver red  i n  
paragraph 8 of your Amended Complaint. 

.I 

What information do you contend t h a t  t h e  physi-  
c i ans  l i s t e d  i n  response t o  t h e  nex t  preceding 
i n t e r r o g a t o r y  should have given you? 

S t a t e  a l l  t h e  f a c t s  upon which you base your 
claim t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  has been 
t o l l e d  i n  t h i s  case by concealment o r  f r audu len t  
concealment. 

I d e n t i f y  each person whoTyou expect to c a l l  as 
an expe r t  witness  a t  t h e  t r i a l  o f . t h i s  case and 

(a) S t a t e  t h e  sub jec t  ma t t e r  on which each 
such exiert is expected. t o  t e s t i f y ;  

(b) S t a t e  t h e  substance of t h e  f a c t s  and 
opinions t o  which e ~ c h  such expe r t  is 
e q e c t e d  t o  t e s t i f y ;  and 

(c)  Surrmarize t h e  grounds f o r  t h e  opinion 
of each such expert .  

Describe o r  give t h e  name of each t reatment  r e -  
' ceived by the decedent which was no t  cons i s i enc  ' 

w i t h  the  p r e v a i l i n g  stznciard of c z r e  for t r e a t -  
ment o f  lynpobl2st ic  leukezia, and give t h e  dare 
o r  da t e s  upon which the decedent received such 
t r ea tmen t s .  

. 

With r e s p e c t  t o  t h e  t reatments  r e f e r r e d  t o  i n  
response t o  t h e  nex t  preceding i n t e r r o g a i o r y ,  
p l ease  s t a t e  p r e c i s e l y  how such t reatmenfs  dex-i-  
a t e d  o r  departed f rom the proper s tandard of  
cz re  f o r  t r e i m e n t  of  lym?oblastic leukemia. 
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THIS the 7 5 day of , 1982. 

OAK RIDGE ASSOCIATED UNIVERSITIES 

BY 
P. 0. Box 39 
Knoxville, Tennessee 37901 
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P l a i n t i f f s  

v s  . NO. L-2728  

* Defendant 

PLAINTIFFS' FIRST SET OF 
IXTZRROGATOXIES TO DErcfiOMTS 

Pursuant  t o  the Tennessee Rules  o f  Civil  Procedure,  

DefenZsnt i s  hereby reques ted  t o  A n s w e r  t h e s e  I n t e r r o g z t o r i e s  

under 02th wirhin t h i r t y  ( 3 0 )  days from dace or' s e rv i ce  ' 

t h e r e o f :  

1. P l e a s e  p rov ide  t h e  nzmes, cur ren t -addresses  2nd phone 

numbers, and c a p a c i t i e s  i n  which e ip loyed ,  of a l l  persons who 

t r e a t e d  Talmon Dwayne Sexton wh i l z  he was under t h e  c i r e  of 

Oak Ridge Assoc ia ted  U n i v e r s i t i e s .  

3. ? l e e s e  Trovide  us w i t h  t h e  ? r o t o c o l s  f o r  t h e  experi-  

p ro toco l  and those  r e s p o n s l b l e  f o r  choosLng p z r l e n t s  m d e r  =he 

p r o t o c o l .  

- 3  - 
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4. h h s t  v a s  t h e  s t anda rd  p r e f e r r e d  form of t rea tment  for 

IcukeEia i n  1956? 

5 .  h%at w a s  t h e  s tandard  p r e f e r r e d  form of trestmen: Por  

leukemia i n  1968? 

6. What drugs had been nsed success fu l ly  i n  t h e  t re2tae; i t  of 

lymphoblast ic  leukemia by 1965 2nd l a t e r  by 1?68? 

7. P l e a s e  provide  t h e  r ev iewer ' s  full r e p o r t s  f r o a r t h e  

Medical Progrzm Review Corn i t t ee  S i t e  V i s i t s  - t o  ORAU (ORIIIS) 

from March, 3 - 4 ,  1966; January 22-23, 1968; and March 9-11, 

1969. 

8.  P l e a s e  provide  us  w i t h  211 i n f o m a r i o n  provided t o  

t h e  Fede ra l  Government generated under c o n t r a c t  T-88566, inc luding  

t h e  c o n t r a c t  p roposa l ,  t h e  c o n t r a c t ,  t h e  i n v e s t i g a t o r y  p ro toco l s ,  

all p r o g r e s s  r e p o r t s ,  azzd a l l  peer  reviews. 
r 

9 .  P l e a s e  provide  us w i t h  t h e  p r o t o c o l s  for s e l e c r i n g  ' 

p a t i e n t s  t o  be  treated i n  t h e  LET31 o r  FETE1 f a c i l i i i e s .  

explzin how d e c i s i o n s  t o  t r e a t  p a t i e n t s  i n  t h e s e  f a c i l i t i e s  

were made, by w'noz, 2nd why. 

Please 

10. P l e e s e  Frovide us L T i i h  211 L Z : ~  f r o t i  ;he i53I 

f a c i l i t y  r eco rded  f o r  Talmon Xha>-e Sexcon, l nc lud ing  the  

informat ion  gzrhered  via t h e  physiologic u r h i l i c a l  syscem a 6  

s t c r e d  on =he IBM 1800 coz-+ter. - 

-2-  
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12. Please provide  u s  with a l l  d o c m e n t s  r e l a t e d  t o  

NASA order  R-104 (09) or  Task 9 and a m e n k e n t s  from i t s  

incep t ion  t o  its c a n c e l l a t i o n  o r  completion. 

13. How =any p a t i e n t s  were t r e a t e d  for acu te  lymphatic 

For each leukemia a t  ORAU each y e a  bezween 1957 and 1 9 7 5 ?  

y e a r ,  p l ease  i n d i c a t e :  

( a ) .  Of t h e s e  p a t i e n t s ,  how many were under t h e  

age o f  18 yea r s?  

(b) Of t h e s e  p a t i e n t s ,  how many were t r e a t e d  Virh. 

chemo:herapy only? 

( c )  Of t h e s e  p a t i e n t s ,  how many were t r e a t e d  wi th  

t o t a l  body i r r a d l a t i o n ?  . 

( d )  Of t hose  p a r i e n r s  t r e a t e d  w i t h  whole .body 

i r r a d i a t i o n ,  how many were c h i l 6 r e n  untier t h e  age o f  

18 y e a s ?  

14. Iiow msny p a r i e n r s  were r r e a t e d  f o r  myeloid leukemia 

at ORAU f o r  each yezr berween 1957 and 19755 

p l e z s e  i n d i c a t e  : 

Po- each year  

( a )  O f  t h e s e  p a z i e n t s ,  how many were under t h e  ege 

o f  16 yezzs? . 

(b)  O f  t h e s e  p a t i e n t s ,  how ~ z n y  were zrezzed t;i=h 

chemotherapy only? 

( c )  01 t h e s e  ?z. t ienfs ,  how mzny were t rezzed vlth . 

totzl body i r r a d i a t i o n ?  

( d )  Of :hose pzrienzs c r e a t e d  w i t h  t o z z 1  body 

18 years? 

l i k e  t h a t  given t o  Talmon Dwape Sexton be ing  given EO ozhe r  - 
0 - huc,ul s u b j e c r s  before  July, 1065, i n  :he Unired S t a t e s ,  o r  

W e=se;;i-,ere? s o ,  ? l e a s e  desc r ibe  :he ? e r s o n ( s )  S O  ~ r e a z e d ,  
W 

W 
ro 

.c Lor what c o n e i z i o n ,  x h e r e ,  when a n d  i c i i h   hat r e s u l t s .  ? l e a s ?  



3- . .  

. j  

i n d i c a t e  any ways i n  which the tr‘eafnent given t o  Talmon 

Drc.2yne Sexton d i f f e r e d  froin t h a t  given t o  o t h e r  human 

c q e r i n e n t a l  imzlunotherapy s u b j e c t s  and t h e  r easons  for 

the  changes i n  t rearment  procedures.  

16. For c h a r t s  appearing on pages 327 t o  229, i n  the  

Hearing b e f o r e  t h e  S u b c o m i t t e e  o n . h v e s t i g a t i o n s  and Oversight 

of t h e  Comaittee on Science and Technology, U .  S .  House of 

R e p r e s e n t a t i v e s ,  97 th  Congress, l s r  Sess ion ,  t i t l e d  Em2n 

Tot21 Body I r r a d i a c i o n  (TBI) Prof f r zn  a t  Oak Ridee lhe ld  September 

23, 1981, ( h e r e i n a f t e r  r e f e r r e d  t o  as  September 23rd hear ing)  

th rough what age Ere p a t i e n t s  c l a s s i f i e d  2 s  ch i lkzen?  

. 

17. F o r  t h e  c h a r t  on page 328 o f  t h e  September 23rd 

h e a r i n g ,  is t h e  d a t e  a t  the end o f  t h e  l i n e  the  d a t e  o f  

d i agnos i s  o r  t h e  d a t e  02 deeth? 

18. How mzny weeks did e2ch p a i i e n t  su rv ive  z f t e r  - 
r rezt inent  ~ i t h  300 r a d s  o s  iirore of r a d i a t i o n ?  P leese  

i n d i c a t e  t h e  i l l n e s s  f o r  which t h e  7 a i i e n t  vjzs t r e e r e d  End 

t h e  p z t i e n t ’ s .  age i n  rhe h s w e z  to t h i s  I x t e r r o g a t o r y .  

1 9 .  V%ea d i d  O M U  s r o p  r r e a r i n g  c h i l d r e n  i n  LZ?3 i ,  2nd 
.. 

k=nY? 

20 .  \-?hen d i d  O M U  szop i r e z r i n g  c h i l l r e n  in P Z T B I ,  2x2 

I O  I 8 8 8 3  



what levels  o f  s i n g l e ,  r epea ted  o r  p r o t r a c t e d  i r r a d i a t i o n  

exTosures r e s u l t  i n  a l t e r a t i o n  of t h e  b a c t e r i o l o g i c  f l o r a  of  

persons  exposed. This s tudy h2s  r ece ived  i t s  main f i n a n c i e l  

suppor t  from t h e  Army but  i s  a l s o  supported by t h e  k2C budget." 

I n  t h i s  r e g a r d ,  p l e a s e  provide  211 documents between ORINS,  

E C ,  znd t h e  Department of t h e  Army (or  any o the r  government 

agency) concerning t h e  above mentioned program, inc lud ing  bur 

n o t  l i m i t e d  t o  r e s e a r c h  p r o t o c o l s ,  p rog res s  r e p o r t s ,  f o r n  189's, 

r e c o r d s  of s i t e  v i s i t s ,  in format ion  on p a t i e n t  s e l e c t i o n ,  peer 

reviews, number of p z t i e n t s  involved ,  t h e i r  ages ,  2nd p q e r s  

pub l i shed  o r  unpubl ished.  

22.  P l e a s e  provide  211 c o m u n i c a t i o n s  , l e t t e r s ,  a.nd 

memorandm w i t h  personnel  of p r o j e c t  "Radiac ionsent i ty  i n  

Man'' AT( 40-1) GZN-33 wi th  o t h e r  r e s e a r c h e r s  conducting 

p r o s p e c t i v e  i r r a d i a t i o n  s t u d i e s  funded by AEC, XPSP., DOD, 

o r  ocher  governncnt zgencies  going on a t  o r  zround t-his si .e 

t i m e  p e r i o d  of t h e  AEC/NASk/PXiY szudjr a t  ORINS; correspondence 

o r  other c o ~ ~ i c a t i o n s  inc lud ing  but n o t  l i m i t e d  t o  Xa l t e r  

Hel le r ,  A l v i n  Pzulsen ,  Vrighr Lsnghm, Eugene Saezzer ,  E. L.  

J acobs ,  E. I. F r i e b a n ,  D r .  Chen, Miss Pepp l inge r ,  2nd Douglzs 

e 

23 .  P l e z s e  provide a l l  form 189's w i t h  2ppeaZices f o r  

c o n t r a c t  AT-(40-1) G i 3  33,  2 s  vel1 2s o t h e r  docunents r e l z r e d  

t o  this c o n t r a c t ,  such 2s conzzac; p r o s o s z l s ,  t h e  c c ~ l z ~ a c t ,  

?=ogress  r e p o r t s ,  n d  peer  reviews.  

2 4 .  On p2ge 2 of  s c h e h l e  189, c o n t r a c t  n o .  i .T- (40-1)  

GZN 3 3 ,  t h e  s ta teclext  is z z d e ,  "A CO?;?LZTS LIST OF PLXJCATIOiiS 

AKD A LIST OF AVAILABLE CO!-ZUTZR Pi?OGRkM,S GZNZFd.TZ3 BY THIS 

STUDY ARE LISTED I N  ' S k i ?  M T O N I A  BRiEFiNG YAERIAL BC)OK*ZT': ' I ,  

c i r cu lkced  R:srch 2 3 ,  1 9 7 1 .  ? l e a s e  F r o v i d e  all cozpuzel: p r o ~ r ~ r r . ~  

and z a p e s  r e f e r r e d  to in zhe zbove nenzioned s;a;enect as  wel l  a 

I 
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a copy of t h e  "San Antonio Br i e f ing  K a t e r i a l  Eooklet ."  

2 5 .  P l e a s e  p rov ide  t h e  following r e p o r t s  : 

( a )  Ancizews, G. A h Lushbaugh, C .  C . ,  "Prel iminary 

?=ogress  Repor t , "  J u l y  1 ,  1 9 6 4 .  

(b )  Anarews and Lushbaugh, "AEC/i<hSA/ORINS Consul- 

t a t i o n  a t  Div i s ion  of  Biology End Kedicine,  Gernanto~m,  

Maryland", A p r i l  28, 1965. 

(c )  k n d r e w s  2nd Lushbaugh, "Supplemental Prog~e'ss 
Report", Jwe 1, 1 9 6 5 .  - .  

( d )  Andrevs, G.  A 2nd Pollard, W. " C o n c e ~ t u z l  

Design, Report  for Proposed Low-Dose Rate  Zxposure 

F a c i l i t y  at ORINS Medicel Divis ion C o q l e x ,  Vance Road,  

Ozk Ridge,  Teiinessee", p r o j e c t  66-1, July 12, 1965. 

(e )  Luskhaugh, C. C .  h B i l l i n g h a ,  J . ,  "Workshop 

L10;1 Conference about the F e a s i b i l i t y  o f  Meascy-RaZia'-' 

E f f e c t s  Upon Human Per fomance" ,  July 22, 1965. 

( 5 )  Andrews, G .  A.  L LcsyDzugh, C. C. "Surnzs izz t ion  

P rogres s  Report",  NoveDber ljzh, 1965. 

(g) Lushbaugh, C .  C . ,  Comas, F. Zciward, C .  L .  End 

Andrevs ,. G .  A. "C1inicz.l Svidcnce of Dose-rare E5fcczs i.n 



27. Please e x p l a i n  whst i t e m s  were c ros sed  o u t  on t h e  

phys ic i ans  o r d e r s  f o r  Talaon Dwa)?le Sexton f o r  the page beginning 

"3 dec. 1 B T o t a l  Body i r r a d i a t i o n  today 250 Rads". We wish 

t o  know what i h e  o r d e r s  s a i d ,  who crossed them o u t ,  w d  why 

they were c rc s sed  Out. 

Attorney f o r  p l a i n t i f f s  
301 Highway 61) West 
Sweetwater, Tennessee 37874 . 
Phone: (615) 337-3576 

KAT'XLEZN M. TUCfCER 
b.:torney f o r  P l a i n t i f f s  

Washington, D.  C .  20002 
Phone: (202) 543-1070 

- 2 3 6  Massachusetts Ave., N .  2 .  $506 

-7-  
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I N  TEE CIRCUIT COURT FOR XK\'DERSOI\' COURTY , XIRI'ESSEE 

: RIDGE ASSOCIATED 
CVZPSITIES , 

l 

Defendznt . 

TALVON SEXTON, Pa ren t s  
and h'eXt Fr iends  of  

Deceesed, 
TXLHON DtZkYlu'S SEXTON, 

P l z i n t i f f s ,  

NO. L-2728 vs. 

DEFENDP.!TT S =PLY TO PIAINTIFFS ' 
r ' I R S i  SET 0 7 L K i f W ~ O G ~ . T O R i t S  

I 

Comes t h e  defendznt , 02k Rldge Assoc ia ted  UniversLties 

FM.7) 2nd Ln r e p l y  t o  p l z i n t i f f s '  f i r s t  s e t  of i n t e r r o g a t o r i e s  . .. 
ys : 

Ql: P l e z s e  p rov ide  t h e  nzmes, c u r r e n t  edZresses and 

.one numbers, znd c ~ p a c i i i e s  i n  vh ich  employed, of 211 persons 

10 t r e a t e d  Tslmon Dwcyne Sexton wh i l e  he X E S  under =he cz re  of 

.k'Ridge Associa ted  Unive- Y s i r i e s .  

A I :  The phys ic i zns  who t r e a t e d  Telmon Dweyne Sexton 

i i l e  he  we5 under t h e  cz re  o f  Oak Ridge L s s o c i i ~ e d  UcLversizies 

)re : 

(I) Rzcizzion T h e r q i s t :  F'rznk Coczs, X.D., 

UniversLty of Tennessee, XenorLz1 Resezrch 

Cenzer 2nd i i o s ? i t t l ,  1 9 2 4  h l c o z  Eighxey, 

b o x v i l l e ,  Tennessee 3 7 9 2 0 ,  (615) 571-3701. 

Chief of Srzff: C .  L .  Ed-csr ls ,  H. D . ,  X : .  

Morris Iieelch Cenrer , L O 5  ChErles Avenue, 

?::. MozrLs ,  L l l L n o i s  6 1 0 5 L ,  

( 2 )  

(615) 73L-6061. 

( 3 )  xssoc; --e c.--:--- L,C--da: Rzlph H. h i s e l y ,  X . 3 . ,  

1 0 2 4  2 .  Loccs t ,  Zmet:, ~ C ~ I O ,  

365-2569. 

€3617, ( 2 0 6 )  
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hematopoiet ic  c e l  s," i n  D i a p o s i s  and 

Treatment of Acute Radizt ion Zniury. 

World Health Organizat ion,  I n t e r n z t i o n a l  

Documents Se rv ice ,  New York, 1961 

O l d ,  L . J .  and Boyse, E.A. 

"Immunology o f  experimental  tumors" 

Ann. Rev. Pled. 1 5 ,  167 (1964) 

Sk ippe r ,  H.E. 

"The e f f e c t s  of chemotherapy on the k i n e t i e s  

o f  leukemia c e l l  behav io r ,  "Cancer R e s .  25, 

1544 (1965) 

South=, C.M., Noore, X . E . ,  cnd Ri~oads, C.P .  

Xuinen Cancer Cells - Csncer o a t i e n z s  

(Hemotrensplzntation o f  Euman Ce l l  Lines)  
. .  

Sc ience  125:158-160, 1557. (Sloan-Ketcering 

I n s t i t u t e ,  K'T) 

Southzm, C.H., a d  Moore, A.E.  r 

Induced L m n i t y  to czncer c e l l  homogrzfrs i n  

nzn . 
Annels hYAC 73/3:635-653, 1958. 

T'niersch, J .  3. 

Attempzed t r znsmiss ion  of  a c c t e  leuken52 503 

mzn t o  rczn by t h e  s t e r n a l  EEXOW r o u t e  

Cencer Res. 6 ,  6 9 5  ( 1 9 4 6 )  

Woo&xff ,  M.F.A. and Kolan, B. 

Fre1iDkic:y obsert-ations on tze2taent cf  

advznced ccncer  by i n j e c t i o n  of  a i l o g e z e l c  

s p l e e n  c e l l s  

L z z c e r ,  V o l .  2 ,  426-29 (1963)  

V o o d r c f f ,  X . 7 . A . .  end S y m s ,  11.0. 

The c s e  of i~z=; lnologica l ly  conpetent c e l l s  5 

z:eit3ez: o f  czncer;  e x p e r h e n c s  r ; l ~ h  i 

L-- L - G n s p l z ~ . ~ z b l e  mouse zumor. 

1 0  I 8 8 8 8  
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( 4 )  Sraff Phys ic i an :  Ryoszku Tznida,  M.D., 

V . A .  H o s p i t a l ,  2615 Cl in ton  Avenue, Fresno,  

C a l i f o r n i a  9 3 7 0 3 ,  ( 2 0 9 )  225-6100, FTS 466- 

9257 .  

( 5 )  S t a f f  Phys ic ian :  Eelen Voeopick, M.D., Oak 

Ridge I-iedical Center ,  1 7 0  West Tennessee 

Avenue, Oak R i d g e ,  Tennessee 3 7 8 3 0 ,  (615) 

463-7411. 

92: P l e a s e  provide  p a p e r s , .  l e t t e r s  o r  s c i e n t p f i c  

j o u r n a l  a r t i c l e s  which suggested t h a t  t h e  experimental  

i rsrsnotherapy z r e a t n e n t  g iven  t o  Telnon D w p e  Sexton would be 

e f f e c t i v e  i n  t r e a c i n g  h i s  a c u t e  lymphoblast ic  leukemia. 

j 1 0 1 8 8 8 9  

See r h e  fo l lowing  pub l i ca t ions :  

Alexander,  P . ,  Delome,  S.J., and B e l e ,  J . G .  

The e f f o r t  o f  lymphoid c e l l s  from t h e  l p ? h  

o f  s p e c i f i c z l l p  inrrrmnized sheep on t h e  growth 

o f  pr7hary szrcom2 i n  r2ts. 

Lance t  1186-1189, Map 28, 1966.  

Delorne ,  E .J . ,  Alexander,  P. 

Tne t r ea tmen t  of p r b z r y  f i b i 0 ~ 2 ~ ~ 0 ~ i a  I n  t h e  

r a t  v i t h  -ne lymphocytes. 

Lance t  2/7351: 117-120, 1 9 6 4 .  

LevFn, A . G . ,  Custodio,  D.B., Yanciel, E . 2 .  , 

End South=, C.M. 

R e j e c t i o n  o f  cancer hoaot rzns? len ts  by 

p a t l e n t s  vich 2 e S i l i r z t i n g  non-neoplasr ic  

d i s e a s e s .  

Annals R X C  12C/1:158-160, 1 9 6 4 .  

Xzfne,  G. 

" S e c o a h r y  syneroze: A stunbling block fo 

zhe ~ r e a t m e n t  cf l eukez ia  by whole body 

irraliztion and t r z n s f r s i o n  of  a l l o g e n i c  

\ I  
i !  
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B r i t .  J .  Cancer 1 6 ( 4 ) ,  7 0 7  (1962) 

( 1 2 )  Uoodruff, X . F . A . ,  S p e s ,  M . O .  and Anderson, 

N.F. 

The e f f e c t  o f  i n r r z p e r i t o n e z l  i n j e c t i o n  of  

t h o r a c i c  ducr l p ? h o c y t e s  from normal and 

i m u n i z e d  r a t s  i n  n i c e  inocu la t ed  x i t h  

Lzndshutz a s c i t e s  tumor. 

E r i c .  J .  Cancer 1 7 ( 3 ) ,  4 8 2  (1963) 

)efendanf does n o t  posses s  copies  of t hese  pzpers .  

.n t3e p u b l i c  donzin. 

A l l  ace 

Q3: P l e a s e  provide  u s  x i t h  t h e  p r o t o c o l s  for t h e  

ixperimentel  k u u n o t h e r a p y  treezment given t o  Talmon Dcepe 

Sexton, Lncludizg 2 stzcemenr of t h e  p a r t i e s  r e s p o n s i b l e  f o r  

j e s ign ing  p r o ~ o c o l  2nd those  r e s p o n s i b l e  f o r  choosing p a t i e n t s  

inder t h e  p r o r o c o l .  

h 3 :  Defendzi t  does n o t  possess  2 copy of the  original 

f o n d  p r o t o c o l  f o r  t h e  imunozhe r ipy  t rea tment  - of  h q n e  Sexton. 

kn mended p r o t o c o l  f o r  the  fze2zr1ent is z t rzched  h e r e t o  znd is 

l zbe led  43. 
~ e n r a l  bmunologic  approech publ i shed  i n  V o l m e  9 of "5xveri- 

nental  'riemzology ;" :he r e p o r t  ; , I=fo~-al ly  s f i f e s  rhe  o r l g i z s l  

p ro toco l .  T'ne p e r t i e s  r e spons ib l e  f o r  desi,@ng ;he p r o ~ o c o l  

were: G .  A.  AnCrevs, R. M. Knisely, C. L. S6i;2r6s, T.  1'. Cozies, 

X. T z n i l a ,  E. Vodo?ick, C. C. Coagdoz ~ n d  h'. Gengozisn. Ynose 

r e s p o n s i b l e  f o r  s e l ec tLzg  pEclenis  f o r  th i s  p ro roco l  were: G.  A .  

Xlso s t t a c h e d  is 2 copy of 2 r e p o r t  on t h i s  experi-  

A n t z e w s ,  C. L. IdaarBs, R. M. i a i s e l p ,  and H. Vodopick. 

Q4: h%=t =;as the  s:anckrd p r e f e r r e d  fori of  ;re.z'Lner.r 

f o r  l e u k e a i a  Ln 1056? 

I 

i l p ? h o c y r r c  l e u k e n i e  is f o l l o r s :  i f  t h e  p z t i e n t  had 2ccze 

/il--?hobiasr'.c 1eukeEia and es?ecially i f  he OT she =as acu te ly  

I X 4 :  In 1956 it w e s  c o x o n  prr?c;ice to t fe i :  accie  

1 0 1 8 8 9 0  L 



t r ea tmen t  was i n i  i t e d  v i t h  amethopter in ,  a f o l i c  ac id  an ta-  

g o n i s t ,  o r  6-mercaptopurine (6-HP1, a pur ine  ana log ,  bo th  of 

which had t o  be  given i n  f a l r l y  l a r g e  doses t o  produce renFs- 

s i o n s .  After this i n i t i a l  type of  t r ea tmen t ,  doses could be  

reduced t o  s m a l l e r  ones f o r  o i in t enance  therapy.  I n  cases  of 

r e l a p s e ,  t h e  doses had t o  be increased  aga in ,  and if t h i s  ap- 

proach d i d  n o t  induce another  remiss ion ,  doses had t o  be  in -  

c r e a s e d  f u r t h e r  t o  produce t o x i c  symptoms in o r d e r  t o  have any 

chznce t o  g e t  t h e  d i s e a s e  i n  c o n t r o l  ags in .  - 
Q 5 :  What was t h e  s tandard  p r e f e r r e d  form of t reatment  

f o r  l e u k e ~ i a  i n  1968? 

5 



Q8: P l e a s e  provide  us with 811 in format ion  provided t o  

:he Federa l  Government genera ted  under c o n t r a c t  T-8E566, includ-  

i n g  t h e  c o n t r a c t  p r o p o s a l ,  t h e  c o n t r a c t ,  rhe i n v e s t i g a r o r y  pro- 

t o c o l s ,  211 p rogres s  r e p o r t s ,  End 211  pee r  reviews. 

I A B :  The r eques t ed  infoma:ion tha: is i n  defendant 's  
o s ses ion  i s  Et tached  h e r e t o  2nd i s  l a b e l e d  QB. 

Q?: P l e a s e  provide  us with  the  protocols for s e l e c t i n g  

a t i e n t s  t o  be  t r e a t e d  i n  t h e  LETBI o r  E T B I  f a c i l i t i e s .  Please 

e x p l a i n  how d e c i s i o n s  t o  treat  p z t i e n t s  i n  rhese  f a c i l i r i e s  were 

ade , by whom, 2nd why. 

A-9: D e f e n d a t  is un2wrre o f  any fonn2 l ly  w r i t t e n  

rozoco l s  f o r  s e l e c t i n g  p a c i e n t s  t o  be  t r e s t e d  i n  t h e  LETBI o r  

f a c i l i t i e s .  Decis ions  t o  t r e z t  p z t i e n z s  i n  t h e  LETBI o r  

t 

I 

r 
[yl 

1 
Z T B I  f a c i l i t i e s  were nzde by t h e  c l i n i c a l  s t a f f  it weekly s tef f  

T'nose usually a t tenZing  t h e  weekly meetings were Drs. 

i s e l y ,  h d r e v s  ,- EdwErds ,  Vodosick, Comas, Kelson, Tz;iide, 2nd 

esLdents.  Dec i s ions  t o  trezz p z i l e n t s  In  t h e s e  f a c i l l i i e s  X E S  

de on a c a s e  by case b a s i s ;  t r eaznen t  w i s  t a i l o s e d  t o  i n i i v i -  

e e t l n g s .  

c 

d u r l  p e t i e n t  needs.  

Q10: P l e a s e  p rov ide  us K i t h  a11 Bzt2 from the  E T % I  

f a c i l i t y  recorded  f o r  Ta lmon  Diiayne Sexzon, b c l u 2 i n g  zhe i n f o r -  

r t i o n  garhered  v i a  t h e  phys io log ic  uinbi l ical  s y s t e n  a d  s t c r e d  

on rhe  ISX 1 8 0 0  c o q u t e r .  

X10: ?he daze r e c o r i e d  f o r  Talnon D-xyne Sexton i n  the  

1 Z T 5 I  f z c i l f r y  i,s ac tached  h e r e t o  2nd 5s l z b e l e d  QlO. Noxe o f  

d r ~ 2  1;~s eve r  s t o r e d  i n  t h e  IB?l 1 8 0 0  c o q u c e r .  Dzz2 f o r  2 

1 
Ye 
? a t l e n t  o t h e r  t h a n  T a h o n  Dweyne Sexzon sppezrs on che l z s t  p;ge 

(of t h e  s'-,tached infornEzion;  cha t  p a t i e n t ' s  n m e  has been ob- 

i s c u r e d  t o  p r o t e c t  -,he p s t i e n t  ' s pr ivscy .  I 
Qll: 'Elleese p rov ide  cs c i t h  E copy cf Interagexcg 

Agreement L O - 3 5 - 6 4 .  

k.11: Tne requesEed i.r.forza:ion t h z t  is Ln defenlznc 's  
i p o s s e s s i o n  5s e r t zched  h e r e t o  z.nd 1s l z b e l e d  Qil. I 

I 

i 
I 

i 
i 

I 
1 

i 

I 
1 

j 
~ 

, 
i 

i 1 
i 
! 
1 

I 

I 
1 0 1 8 8 9 2  
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412: Pleese  provide  us wi th  a l l  documents r e l a t e d  to 

order  R-104 ( 0 9 )  o r  Task 9 2nd aoeniments from i t s  incepzion 

t s  c a n c e l l a t i o n  o r  completion. 

A 1 2 :  The r eques t ed  documents t h a t  Ere i n  defendant 's  

; e s s ion  e r e  a t t ached  h e r e t o  and a r e  l a b e l e d  412. 

Q13: How many p a t i e n t s  were t r e a t e d  f o r  zcu te  lymphatic 

cemia  a t  @ M U  each year  between 1957 and 1975? 

A13: The number of p a t i e n t s  t r e z t e d  f o r  acu te  lynpha t i c  

kemia o r  a c u t e  leukemia a t  ORAU between 1957 2nd 1975 were: 

1957 - 5 p a t i e n t s  

1 9 5 8  - 3 p a r i e n t s  

1959 - 4 p a t i e n r s  

1 9 6 0  - 1 p a t i e n t  

1961 - 1 p a t i e a t  

1 9 6 2  - 3 p a t i e n t s  

1963 - 6 p a t i e n t s  

1 9 6 4  - 3 p a t i e n t s  

1965 - 2 p z t i e n r s  

1966 - 2 p a t i e n r s  

1967 - 2 p a c i e n t s  

1968 - 3 p a t i e n r s  

1 9 6 9  - 2 p z t i e n z s  

1 9 7 0  - 0 p a t i e n r s  

1 9 7 1  - 0 p z t i e n z s  

1 9 7 2  - 3 p a r i e n t s  

1 9 7 3  - 0 p a t i e n r s  

1 9 7 4  - 0 p a t i e n t s  

1 9 7 5  - 0 p a t i e n t s  

. - *  

413 : To= each y e e r ,  p l e t s e  i n e i c a c e :  

( 2 )  Of t h e s e  - ,a t ie r ; t s ,  how =any were c?.der :he 

7 



. .  

I 

1957 - 4 patients 
1958 - 3 patients 
1959 - 4 patienrs 
1960 - 0 patients 
1961 - 1 patient 
1962 - 2 patienrs 

1963 - 5 parients 

1964 - 3 patients 
1965 - 2 patients 
1966 - 2 patients 

1967 - 2 patients 

1968 - 3 patients 
1969 - 2 pszienzs 
1970 - 0 patients 
1971 - 0 pztients 
1972 - 3 patients 

1973 - 0 pztients 
1974 - 0 patients 
1975 - 0 pztients 

413: (b) Of these pzzients, how mmy were treated with 

chemocherzpy on ly?  . 
k.13: >cncy-one of these patients were treized vL=n - 1  

I 

chen3therapy only : 

1957 - 1 p z t i e s t  

1 9 5 8  - 0 prtienrs 

1 9 5 9  - 2 pazients 

1960 - 0 ?iZkntS 
1961 - 1 parient 
1962 - 1 pzrierrt 
1963 - 3 pzzienzs 
1 9 6 4  - 2 pacients 

l 5 6 5  - 0 psziencs 

1566 - 2 pizlen:s 

6 
1 0 1 8 8 9 4  



-. 

* 
1 9 7 5  - 0 p e t i e n t s  

413: (c) 

t o t z l  body i r r a d i e t i o n ?  

O f  t h e s e  p z t i e n t s ,  how mzny were t r e a t e d  with 

1 9 6 7  - 2 p a t i e n t s  

1968 - 2 p a t i e n t s  

1 9 6 9  - 2 p a t i e n t s  

1 9 7 0  - 0 p a t i e n t s  

1 9 7 1  - 0 p a t i e n t s  

1 9 7 2  - 3 p a t i e n t s  

1973 - 0 p a t i e n t s  

1974  - 0 p a t i e n t s  

body i r r a d i 2 t i o n :  

1957 - 4 p e t i e n t s  

1958 - 3 p z t i e n t s  

1 3 5 9  - 2 . p a t i e n t s  

. 1960 - 1 p z t i e n t  

1961 - 0 p a z i e n t s  

1962 - 2 p a t i e n t s  

1963 - 3 p z t i e n t s  

1964  - 1 p a r l e n t  

1965 - 1 p a r i e n r  

1 9 6 6  - 0 p a t i e n z s  

I 
' 1  

1967 - 0 p a t i e n t s  

1968 - 1 p a t i e n t  

1969-1975 - 0 p z t i e n t s  

413: ( 6 )  

i ,,,,dia:ion, -c- 

y e t r s ?  

X13: Foar teen  of  r h e  paz len r s  t r e a r e d  x i z h  whole body 

i r ra r2 ia r ion  were chi lcken under :he 2ge o f  1 8  yezrs :  

Of t hose  p e t i e n z s  z r e i t e d  k-ith whole body 

hov many were c i ; i l l ren  m d e r  t h e  age o f  1 8  

1 9 5 7  - 3 peEients 

1 9 5 8  - 3 par ienzs  

I O  I8895 



1959 - 2 p a t i e n t s  

1 9 6 0  - 0 p a t i e n t s  

1 9 6 1  - 0 p a t i e n t s  

1962 - 1 p z t i e n r  

1963 - 2 p a t i e n t s  

1 9 6 4  - 1 p a t i e n t  

1965 - 1 p a t i e n t  

1966 - 0 p a t i e n t s  

1 9 6 7  - 0 p a t i e n t s  

1968 - 1 p a t i e n t  

1970-75 - 0 p z r i e n t s  

414: How Ezny p z i i e n t s  were t r e z t e d  f o r  myeloid 

Leukemia a t  ORAU f o r  each yez r  be tveen  1357 and 1975? 

. A 1 4 :  Seventeen p a t i e n t s  were t r e z t e d  f o r  myeloid 

leukemia or g r z n c l o c y t i c  leukemie zt OPAU between 1954 2nd 1975 

2s fol lows:  

1957 .- 

1958 - 
1959 - 
1960 - 
1 9 6 1  - 
1962 - 
1963 - 
1 9 6 4  - 
1965 - 
1 9 6 6  - 
1967 - 

I 
1968 - 
1969 - 
1 9 7 0  - 
1 9 7 1  - 

0 p a t i e n t s  ... 

1 p a t i e n t  

0 pzr i enzs  

2 p z t i e n t s  

1 p z z i e n t  

3 p z t i e n t s  

3 p a t i e n t s  

3 p z t i e n t s  

1 pztLent  

0 p z r i e n t  

2 pac5en:s 

0 p - - i  c L  e n f s  

0 p a t i e n z s  

0 p z t i e n t s  

1 p a z i e n t  

1572-75 - 0 p z z i e n t s  
i 

) I  
\ I  1 0 1 8 8 9 b  

414 :  T o r  e a c h  yezr ?. lease I n l l c z z e :  // I ,  

10 ! I  
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‘ I  I 

t o z z l  boly i r r a l i a t i o n ?  

hL4: Of :he seve3;een pa t i encs  t r eaced  f o r  nye lo ld  o r  

gzar idlocyt ic  l e u k e c i r  , eleven weze = r e s t e d  rich t o z a l  

I 

( a )  O f  t h e s e  p a t i e n t s ,  how uiany were under t h e  

ege o f  18 yee r s?  

A14:  Eleven o f  t h e s e  p a t i e n r s  were under t h e  age cf 18 

yeors  : 

1957-59 - 0 p a t i e n t s  

1 9 6 0  - 1 p a t i e n t  

1 9 6 1  - 1 p a t i e n t  

1962 - 2 p a t i e n t s  

1963 - 2 p z t i e n t s  

1964  - 3 p z t i e n t s  

1965 - 0 p E t i e n t s  

1 9 6 6  - 0 p a t i e n t s  

1 9 6 7  - 1 p z t i e n t  

- 

1568-70 - 0 p a t i e n z s  . 
1 9 7 1  - 1 p a t i e n t  

1972-75 - 0 p z t i e n t s  

Q14: (b) 

chemotheraphy only? 

k14: FLve of t h e s e  p a t i e n t s  were t r e a t e d  vith 

chemotheraphy only : I 

O f  rhese  p z t i e n t s ,  how n m y  were t r e z t e d  virh 
e 

I 

1963 - 1 p a t i e n t  I 

1 9 6 4  - 1 psrLent  

1 9 6 7  - 1 p a t i e n t  

1 9 7 1  - 1 p a c i e s t  

1 9 6 0  - 1 p a z i e n t  I 

~ 

414:  (c) Of these ?a t ie r ,cs ,  how =izay were trezred r;iZ?i 

I /  1 0 1 8 8 9 1  
I !  
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1 9 6 2  - 3 p a t i e n t s  

1963 - 2 p a t i e n t s  

1964 - 2 p z t i e n t s  

1965  - 1 p a t i e n t  

414: ( 2 )  Of t h e  p a t i e n t s  t r e a t e d  wi th  t o t a l  

i r r a d i a t i o n ,  how many were c h i l d r e n  under t h e  age of 18 

y e a r s ?  

,414: O f  t h e  p a t i e n t s  t r e a t e d  wi th  t o t a l  body 

, , , ad ia t ion  s ix  were under t h e  age of 18 yea r s :  -. c- 

1961 - 1 p a t i e n t  

1962 - 2 p a t i e n t s  

1963 - 1 p a t i e n t  

1964 - 2 p a c i e n t s  

.. 

In t h e  answers t o  ques t ions  13 2nd 1 4  the  yeers l i s t e d  denote the  

year of t h e  f i r s t  t rea tz ten t  o f  2 p a t i e n t .  

415: Were t h e  doc to r s  z t  O M U  aware o f  imnunothernpy 

t r ea tmen t  l i ke  c h a t  given t o  Talnon Dweyne Sexton be ing  given io 

o t h e r  h u t n  s u b j e c t s  b e f o r e  J u l y ,  1965, Ln zhe United S t z t e s ,  o r  

elsewhere? Si so ,  p l e z s e  desc r ibe  t h e  p e r s o n ( s )  s o  t r e a z e d ,  f o r  

what c o n d i t i o n ,  where, when and v i z h  x h z t  r e s u l t s .  

- 

Ole i se  

m y  ways i n  which t h e  treacment given t o  Talmon D c z p e  
i i nd ica t e  
Sexton d i f f e r e d  f r o m  c h a t  g iven  ;o ocher h m z n  ex?eriaezzzl  

i m u n o t h e r z p y  s u b j e c t s  znd =he rezsons f o r  che chszges In  

i - e ~ z e n t  procedures .  

x15: The s p e c i f i c  p ro roco l  used zo czez: Tn.1333 D;-z)?.e 

Sexcon h a d  n o t  p r e v i o u s l y  been used ,  bur znnlogous p r o ~ o c o l s  hzd 

been  used  ?r ' ,or co  J u l y ,  1965, in t r e z z i n g  h m z n  s u b j e c r s .  

I 

I 
Q16: For  c h t r c s  zppezring on pages 327 t o  3 2 9 ,  Ln-che 

r 
li, I .e>resenzzcLves, 97th Congress,  1 s t .  Ses s ion ,  z i i l e d  E.zz7. Torzl 

!I 1 0 1 8 8 9 8  
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AI-: I n  t h e  c..arts a t  pages 3 2 7 - 2 9  of  t h e  Hearing 

Report ,  p a t i e n t s  1 5  y e a r s  o r  younger i r e  c l z s s i f i e d  as ch i ld ren .  

417: Foz t h e  c h a r t  on page  328  of the  September 23rd 

h e a r i n g ,  is t h e  d a t e  i t  t h e  end o f  t h e  l i n e  the  da t e  of diagnosis  

o r  t h e  &are  of dearh? 

A17: I n  t h e  c h a r t  a t  pzge 328 o f  the Hearing Report t h e  

yezr  zt t h e  end of t h e  l i n e  i n d i c a t e s  the yea r  during which 6 e i t h  

occurred . 
Ql8 :  How many weeks d id  each p a t t e n t  su rv ive  a 4 t e r  

t r ea tDen t  with 300 rads o r  more of r a d i a t i o n ?  P l e z s e  i n d i c a t e  

t h e  i l l n e s s  f o r  which t h e  p a t i e n t  vas t r e a t e d  2nd t h e  p z t i e n t ' s  

age i n  t h e  AEswer to t h i s  In t e r roga to ry .  

Ala: Tine informat ion  reques ted  Fs a t t a c h e d  he re to  end 

. * .  i s  l a b e l e d  QlS.  

Q19: krhen lid O U U  s t o p  t r e a t i n g  c h i l f r e n  i n  IET31,  2nd 

Thy? 

A I ? :  Only one c h i l d  vas ever  irrzdisted i n  the  L E S I  - 
f a c i l i t y .  Tnzt c h i l d  w a s  t r e i t e d  in  1969. The f2cLlizy xes 

o r i g h z l l y  designed t o  t e s t  t h e  i d e a  t h a t  r a d i a t i o n  de l ive red  a: 

2 l o w  r a t e  hzd t h e  p o r e n t i a l  f o r  p r o v i l i n g  r h e  same t h e r z p e u t i c  

e n e f i t  t o  t h e  p z t i e n i  E S  r ed iac ion  2e l ive red  e t  a hLgh r z t e  

.<:hour causing che undes i rgb le  s i d e  e f f e c t s  observed it fne hFgh 

r a t e s .  To gec t h e  s a e  dose  st 2 low r a t e ,  however, :he pztieri; 

i d  t o  be exposed f o r  z ~ c h  longer  pe r iods  o f  r k e .  A f t e r  i 

e r i o d  of use of rhe LZTBI f a c i l i r y ,  I t  b e c a e  c l e z r  thzc given 

1 .  
ETBI f a c i l i t y  o r  i n  t h e  high-race ?ET21 facility, pa:ien:s pre- 

i ferred c5e S T S I  f a c i l i z y  beceuse of rhe s h o r r e r  ZLzte necesszry 

c o r  the  t ze i fme3 t .  
I 
/ L  

4 2 0 :  L'nen d i d  0 U . U  s:op t rezEing c h i l d r e n  13 E T S T ,  and 

hy ? 

L.20: The 1~s: c h i l d  vzs r r e z t e d  i n  t h e  X E 3 i  iacllLry 

;In 1 9 6 8 .  :ne ! C X Z Z  f a c i l i r y  v;es  sed z o  E r e a t  p a r t e n r s  cnr l l  

. A f t e r  1968, =he cosSinEtLon o f  v-ariocs chenozhercpeazic 
I 
1 



l i s h e d .  

X21: The reques t ed  Lcforr;iz.rion the t  is Ln defendanr 's  

~ o s s e s s i o n  is z r rzched  h e r e z o  2nd is l e b e l e d  Q21. 

Q22 : P l e e s e  provlde  a l l  c o m ~ n i c a i i o n s  , l ez re r s  , end 



423: P lease  provide  2 1 1  form 1 8 9 ' s  v i t h  appendices f o r  

C O n t r a c ~  k.T-(40-1]  GEN 33 ,  a s  ve l1  as o t h e r  documents r e l a t e d  t o  

E L'ISTED I N  ' S A N  PXTONIA BRIEFING YATERViL BOOKLET';", c i rcu-  

Lted March 23, 1972. P l e e s e  provide  2 1 1  computer p r o g r a s  and 

ipes  r e f e r r e d  t o  i n  t h e  above mentioned s ta tement  2s w e l l  2s 2 

spy of t h e  "Sen Antonio S r i e f i n g  Maceriel  Booklet ." 

1-24: Defendznt does n o t  possess  t h e  computer p r o g r m s  

nd r apes  t o  which quesr ion  24 r e f e r s ;  n o r  does defendEric hzve a 

opy of  t h e  "San Anconio Br ie f ing  Macerial  Booklet ." 

j 

Q25: Oleese provide  t h e  fo l lowing  r eporcs :  - 
I ( e )  A,n&evs , G.  A h Lushbzugh, C.C. , " 3 r e l 9 b i n 2 7  

P rogres s  Repor t , "  J u l y  1, 1 9 6 4 .  
i I 
I (b) h d r e w s  2nd Ltlsh3augh, "AEC/KASA/ORiNS 

Consu l t a t ion  2 t  D iv i s i cn  of 3 io logy  2nd Melicine , 

Gerntiiio;n, Herylan8", A p r i l  28 , 1965.  

( c )  Andrews 2nd Lushbaugh, "Sc?plemenrEl ? ro&ress  

Re?orf", J m e  1, 1965.  

(2) Anl res s ,  G.A.  and P o l l a r d ,  W. "Conce?=u;l 

Repcrr f o r  ?reposed Lot;-Dose Xzte Sxposxre Design 

P a c l l l r y  E: ORIXS Melicel Dlv i s ion  Cozplex, Pznce WaZ, 

Oak Ridge, Tennessee", T r o j e c t  6 6 - 1 ,  July 12, 1965. 

( e )  Lushbaugh, C .  C .  h Si l l l nghzm,  J., "Xozks'nop 

Conference zbout t h e  F e a s i b i l i t y  of Xezsey-Radizzion 

t,,eczs Upon Hurr;23 P e r f o z a n c e " ,  j u l y  2 2 ,  1 9 6 5 .  -zc 

( f )  Ant reus ,  G .  A .  E Lcshbaugh, C. C. " S m z z l -  

z a r l o n  ProEress F.e?oz=;", liovenber 1 5 ,  1965. 

1 0 1 8 9 0  I 15 



(g)  Lushbsugh, C .  C . ,  Comas, F. Edwsrd, C .  L. 2nd 

kndrews , G .  A .  " C l i n i c a l  Evidence of  Dose-rate  E f f e c z s  

i n  T o t 2 1  Eody I r r a d i a t i o n  i n  Piznl', 

S\WOSTUM ON DOSE RkTZ 111 W.?YA~LIM~ W I A T I O N  BIOLOGY, 

PROCZEDINGS OF A 

A p r i l  29-Hay 1, 1968, Conf. 680410. 

(h)  Andrevs, G.A. , e t  e l  "Hemotologic Responses 

t o  Total-body I r r a c l a t i o n "  p re se t zed  2 t  Gese l l schzf t  

Fur N c u l e z m e d i z i n ,  Wiesbades, Gercrzny , September 28 , , 

1968. - .  

(i) Proceedines  of  a Nationel  Symgosiun on 

- N i t - i r ~ l  2nd Mzn-Made Rsd ie t ion  in Soace, NASA 34-X- 

2 4 4 0 .  

A25: Defendznt does n o t  have copies  of the  r e p o r t s  

, eques ted  i n  p z r t s  ( d ) ,  ( e ) ,  End (i) of ques t ion  2 5 .  

.equested r e p o r r s  zre s t r a c h e d  h e r e t o  End a r e  l abe led  425. 

The other 

4 2 6 :  P l e z s e  p rov ide  r h e  phys ic i zns  o rde r  f o r  December, 

968, f o r  Ts lmon Dvzyne Sexton,  E S  zhere  q p e a r  to b e  o i s s i n g  

ages  iri t h e  medica l  r eco rds  provided ;hcs f ~ r  to Xsry Sue Sex- 

- 

on. 

A26: Phys ic i zns  o rde r s  f o r  T d n m  B z y n e  Sexton f o r  

)ece;lljer, 1968 ,  s r e  tzzsched  he re io  ~ i 1 6  a r e  l a b e l e d  426. 

ienc is unavzre of any n i s s i n g  psges in chese m e t l c t l  recor6s .  

DeEez- 

427:  F l e e s e  e x p l e i n  whet items were c rossed  ou; on zhe 

h y s i c i s x s  o r t e r s  f c r  -- ~ ~ l n o n  Diiayne Sexioz f o r  zhe Fsge begiznlng 

3 dec. 1 3 T o t s 1  Sodp i r r a L i a r i o 3  r o l e y  250 ReLs".  

.now whet c'ne o r d e r s  s a i d ,  who crossed them o-L;, 

rere crossed  O U Z .  

;?e ~ i s h  20 

~ n d  ~ h i y  =hey 

A??; The %:ens c rossed  out  l n  t h e  ? h p s i c i e n ' s  o rders  

:or  :he pzge Seg lnc lng  "3 Dec." S E Y :  

L I n s e r r  nizso-gastr lc  f e e l i x g  rube ( g e s z l y )  before  

g o i n g  t o  TEI ~ - E T E ~ - - i n j e c t  2 0  ml cf s r e r i l e  s a l i n e  

V<=hou; preservE=lve- -asp i re=e  back 2 z.1 f ro - ,  szozsch; 

send ;O ~ i c r e r i o l o g y  f o r  cu l zc re - - i e ive  3 .g .  rube i n  

16 
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dur ing  i r r a d i a t i o n  and r epea t  c u l t u r e  zechnique one 

hour a f t e r  i r r a 2 i a t i o n - - r e p e a t  bac t e r io logy  survey i t  

t h a t  t i m e .  

5 Compazine 2 . 5  n p  11.1 1/2 hour be fo re  i r r a d i a t i o n  

D r .  Edwzrds crossed  our t h e  o r d e r s .  I Tne o rde r s  were 

sworr. 
, 7,963. .- - 

I 
i 

ssed  out  because Dr. Edvaras decided t o  give  t h e  ComFazine by 

p o s i t o r y  s a t h e r  thzn  by i n j e c t i o n  and t o  spa re  t he  p a t i e n t  ;he 

c 

J C o d s s i o n  sxpires 

c o n f o r t  f r o m  t h e  n a s o g a s t r i c  tube.  
1 

day o f  , 1 9 8 3 .  This  - .. 

t o  2nd 6 E Y  subscrLbed b e f o r e  me t h i s  Of 

Notary Pub l i c  

1 0 1 8 9 0 3  
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I '  
I NARY SUE SEXTON and 

'r~l.2.1ON SEXTON, Parents 
and next friends of 
T m O N  DWAYhT SEXTON, 

, Deceased, 

!i 
i: vs 

I plaintiffs 
I 

NO. L-2728 - 
:; OAK RIDGE ASSOCIATED 
t i  il UNIVERSITIES, 

;; 
I 

Defendants 

REQUESTS FOR ADriISSTON 

Pursuant to the requirements and provisions of Rule 36 ' 

Ii 
I of the Tennessee Rules of Civil Procedure, plzintiffs are hereby 

requested to admit, for purposes of the pen'Zing acrion only, the 
, 

I truth of the following matters and statements: 

(1) That your son, Dwayne Sexton, f i r s t  beciae a petient 

(2 )  Thit it the tine of his z,rst zdzission :o the Oak 

at Oak Xidge Associated Universities Clinic -. 

Ridge .ssock=ed Universi:ies clinic, D;;a?ne Sexton xas zkee 

yeirs of age. 

on july 2 7 ,  1965. 

( 3 )  That you abitted y o u r  son, Dk-zyne Sexzon, EO Oak 

i Ridge Associated Universities Clinic or Hospitzl f o r  exzninzEion 
*. ;qd rrezimen: upon the recomenaztion of your f2rr.ily physicran. 

I 0 1 8 9 0 4  



ii 
I !  

!j 

: I  

I 
1 :  

f o r  use  i n  t h e  ca re  o f  your son were unproven by medical exper- 

I 
e 

i ence  and t h a t  t h e  consequences of those t r ea tmen t s  were un- 

p r e d i c t a b l e .  I 
(12) In adv i s ing  and informing you about t h e  s tandard  I 

and experimental  t rea tment  a v a i l a b l e  f o r  use  i n  t h e  care  of your I 

son, and t h e  r i sk  i nc iden t  t o  such t rearment ,  t h e  defendant 

followed t h e  p r a c t i c e s  and s tandards  then  gene ra l ly  recognized 

by reasonable  medical p r a c t i t i o n e r s  i n  t h e  medical profess ion  

under t h e  same o r  similar c i rcumstances.  - 
(13) In  August, 1965, you chose t o  have your son, 

Dwayne Sexton, t r e a t e d  by an experimental  t rea tment  program 

known as immunotherapy. 

(14) Following t h e  use of inmunotherapy your son was 

a l s o  t r e a t e d  by chemotherapy, t h e  s tandard  t rea tment  for acute  

lymphoblastic leukemia. 

(15) Both t h e  immunotherapy and chemotherapy progrzms 

of t rea tment  f a i l e d  t o  cure  Dwayne Sexron. 

(16) I n  December, 1968, you chose-to have Dwayne Sexton i 

t r e a t e d  by an experimental  t reatolent  method o r  p r o g r m  k n o m  as 
! 

t o t a l  body i r r a d i a t i o n  o r  i r r a d i a t i o n  therapy ,  a f t e r  having been I 

advised and informed about t h e  n a t u r e  2nd purpose o f  t h a t  experi-’  

mental  t r ea tmen t ,  t h e  p o s s i b l e  a l t e r n a t i v e  methods o f  t r e a t a e i t ,  i 

t h e  r i s k  involved wi th  i r r a t i a ~ i o n  therspy, ead rSe p o s s i k i l i r l e s  

of  coinplications r e s u l r i n g  f r o m  it. 

I 
I 

(17) You w e r e  i n f o z e d  and edvised t ’ n z ; ~  i r r a t i a t i o n  

therapy w a s  unproven by  medic21 experience axd r h z t  t h e  cozse- 

quences of t reatment  by i r r a d i a t i o n  therzpy were - ~ ~ p r e C i c r a b l e .  

(16) In  t r e a t i n g  2nd c a r i n g  f o r  Dwepne Sexton O t k - E d g e  

Associared U n i v e r s i t i e s  followed zhe p r a c t i c e s  zn?~ s r a n i z t s  

gene ra l ly  recognized by reasonable  medical i ~ r a c t l r i o n e r s  during 

t h e  pe r iod  of July 2 7 ,  1965 t o  December 2 9 ,  1968 f o r  :he t r e a t -  

ment of  acu te  1 5 q h o b l a s t i c  leukemia in ch i ld ren .  

3 
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( 5 )  That Dnayne Sexton d ied  on December 2 9 ,  

r e s u l t  o f  a c u t e  lymphoblast ic  leukemia. 

Y 

968, as  a 

(6) That 2 t  t h e  t i m e  o f  Dwayne Sexton 's  i n i t i a l  admis- 

s i o n  t o  Oak Ridge Associated Un ive r s i t i e s  C l i n i c  on Ju ly  27,  196. 

and during t h e  fol lowing t h r e e  years  u n t i l  h i s  death on December 

29 ,  1968, t h e r e  was no cure known t o  medical s c i ence  f o r  acute  

lymphoblastic leukemia i n  ch i ldren .  

( 7 )  A t  t h e  t ime of Dwayne's i n i t i a l  a h i s s i o n  t o  Oak 

Ridge Associated U n i v e r s i t i e s  C l i n i c  you were informed t b a t  your 

son could be t r e a t e d  i n  t h a t  c l i n i c  w i t h  t h e  s t anda rd , t r ea tmen t s  

customari ly  and gene ra l ly  emgloyed by t h e  medical p ro fes s ion  f o r  

t h e  t reatment  o f  a c u t e  lymphoblastic 'leukemia i n  ch i ld ren .  

(8) The s tandard  t rea tments  gene ra l ly  and customari ly  

used by t h e  medical p ro fes s ion  between J u l y  2 7 ,  1965 2nd December 

29 ,  1968 f o r  t h e  t rea tment  of acu te  lymphoblast ic  leukernia i n  

ch i ld ren  would n o t  cure  t h e  p a r i e n t  of t h a t  cond i t ionand  t h e  

no assurznce  t h a t  t h e s e  t rea tments  would prolong t h e  p z t i e n t ' s  

l i f e .  

re wT 
I 
i 
I 

- 
I 

(9)  When Dwayne Sexton w2s f i r s t  admit ted t o  Ozk Ridge J 

. :  Associated U n i v e r s i t i e s  you were a l s o  i n f o n e d  rhEt exper izenta l  , 
i; I t r ea tment  methods were a v a i l a b l e  f o r  use i n  t h e  t z e ~ f t e ~ f  of  

i1 
I ,  s t u l d a r d  procetiures then  zvz i l cb le .  

your soa if you chose t o  use  rhose treazments r a t h e r  :ha3 che I 

(10) The doc tors  a t  OEk Ridge Associated CciversLries  

I 

1 1  ment, =he p o s s i b l e  a l t e r n a = i v e  nethods o f  r reatment  EvEilz>le ,  I /  t h e  r i s k  involved i n  t h e  experimental  t reazment ,  2nd t h e  poss i -  

1 1  b i l i t i e s  of coz~p l i ce t ions  r e s d t i n g  from t h e  ex?er'iment.zl c r e s t -  

ii 
/ !  A.ssociated Universi; ies t ha r  ;he e x p e r h e n t z l  CzeafmenEs a v e l l g l l t  

explained t o  you t h e  na tu re  and purpose of fne  experl-,ental tze2:- I! I 

I 

I (11) You w e r e  informed by zhe doctors  a t  Oak RLCZe 

' /  

I 
I 

2 



. .  

4 

.._ 
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I. 

\ I 

I 
i 

(19) Dwayne Sexton was not given radiation treatments 

I by Oak Ridge Associated Universities f o r  the purpose of collect- I 

ing data f o r  hEC, NASA or any other person, entiry or agency. 

( 2 0 )  The radiation treatments a6ninistered to Dwayne I 
I 
! Sexton by Oak Ridge Associated Universities were given to him 

solely f o r  the purpose of trying to improve and cure his condi- 1 

tion of acute lymphoblastic leukemia. 

(21)  During the course of  its use of irradiation rherapy, 

Oak Ridge Associated Universities did not provide data to AEC, 

NASA, or any other person, entity or agency about the effects 

i 

I 

i 
I 11 of radiation on children. 

1 
' '  Associated Universities during the cocrse of treztment of persons: 

made avzilable to hospitals, Universities, research facilities 

(22) The information or data collected by Oak Ridge 
I 

II 

I having acute lymphoblastic Leukemia or other malignzncies was 

! 
I and the scientific community generzlly. 

I 
(23)  You do not presently have possession of izrLy in for -  ! j 

:!  ati ion, :zits o r  evidence about the trezzrnm:, or zlleged im- 
I 1 1  proper treatnent,of your son Dwape SexEon by Oak Ridge hssoci- 1 

ated Universities that vas not known by you, or 6iscoversble by ' i 

1 '  you in =he eiercise of due dlllgence, more ~ h z n  oxe pear prior 

1 '  to >i.zrch 15, 1982. 

j 

' 1  
ii ! 

I 

( 2 4 )  The treazment z6nir.istered '10 your son Xayne 

Sexton by Oak Ridge ).ssoclzted Urilverslzles W B S  farnisked '10 YOU 

I 



De f en dan t s 

iGO. L-177S 

... 
ANSIER TO PZOUEST FOP. i.J)FiISSION 

P l a i n t i f f s ,  answer t h e  Request f o r  kdn i s s ion  

here to  served upon h l n  on Jancary 3 r d ,  1983,  as f o l l o w s :  

1. They a b i t  r h c  z r u r h  02 t h e  sfatements  conztined 

Ln paragraph one (1) of  t he  Xequest. 

2. They a G i i t  t h e  t r u t h  of  t h e  stateinenzs co;.zained 

i n  paregraph ~ W O  ( 2 )  of the Request. .. 
3 .  They a c n i t  t h e  t r u t h  o f  rhe sLateinencs c o n ~ ~ ~ : ? c c  
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. .  . 

them t o  e i t h e r  a d i i t  o r  deny s ta tement  of f a c t s .  

6. They deny t h e  t r u t h  of t h e  s ta tements  

contained i n  7aragragh s i x  ( 6 )  of  t he  Request. 

7 .  They deny t h e  t r u t h  of the s ta tements  

contained i n  paragraph seven ( 7 )  of the  Request. 

8 .  They deny t h e  t r u t h  of the  s ta tements  

contained i n  paragraph c igh r  ( 8 )  of t h e  Request. 

9 .  They a h i t  t h e  t r u t h  of t h e  s ta tements  

contained i n  paragraph n i n e  ( 9 )  of t h e  Request. 

1 0 .  They deny the t r u t h  o f  t h e  s ta tements  - 
contained i n  paragraph ten ( 1 0 )  of t h e  Request. 

? 4 l  
11. They deny t h e  t r u t h  of the Statements 

contained i n  paragraph eleven (11) of the  Request. 

' 1 2 .  They deny t h e  t r u t h  of t he  s ta tements  

contained i n  paragraph twelve (12) of t h e  Requesc. 

13. They a l m i t  t h e  i x u t h  of t h e  Stateineilts 

contained i n  paragraph t h i r t e e n  (13) of t h e  Request. 

1 4 .  As t o  t h e  s ta tement  o f  f a c t s  appearing 

i n  parazraph fou r reen  ( 1 4 )  of  t h e  Request , -Plaint i fTs 

have made reasonable  i n q u i r y  and t h e  information h o i m  

o r  r e a d i l y  ob ta inab le  t o  them is i n s u f f i c i e n t  t o  enable 

them t o  e i t h e r  adn i t  o r  deny state:.?e;it cf f a c z s .  

15 .  They admi: t h e  t r u t h  of  t he  stateix:C1:;s 

contained i n  parEgzaph f i r t e e n  ( 1 5 )  of t he  Request.  

1 6 .  They deny -,he truth of  the  statezenfs 

con:ained i n  paragraph s i x r e e n  ( 1 6 )  of t h e  Xeqaesr. 

1 7 .  They deny che t r u ~ h  cf che sza:exP-nts 

coiitalncd i n  pzrngl-nph se\*cr,tecii ( 1 7 )  05 :he Z c q z c s z .  

3 8 .  They dcny thc  :ruth of ciic sta:cme;-.ts 

c c ~ : t ~ i n e d  i n  F x - a g r a p i i  c ightcc;]  (1s)  oi L ~ L  itcques:. 



They deny the  t r u t h  of t h e  s t a t emen t s  19. 

contained i n  paragraph  n ine teen  ( 1 9 )  of t h e  Request.  

They deny the  t r u t h  of t h e  s t a t emen t s  2 0 .  

contained i n  paragraph  twenty ( 2 0 )  of  t h e  Request.  

21 .  They deny t h e  t r u t h  of t he  s t a t emen t s  

contained in paragsaph twenty-one (21)  of t h e  Request.  

hs t o  t h e  s ta tement  of f ac t s : appea r ing  

i n  paragraph twenty-two ( 2 2 )  of t h e  Request ,  P l a i n t i f f s  

have made reasonable  inqu i ry  and t h e  informat ion  known 

o r  r e a d i l y  ob ta inab le  t o  them i s  i n s u f f i c i e n t  t o  enable  

them t o  e i t h e r  admit o s  deny s ta tement  of f a c t s .  

' 2 2 .  

- 

2 3 .  They deny the t r u t h  of t he  Statements  

contained i n  paragrzph  twenty-three ( 2 3 )  of che Request.  

2 4 .  They a6mi.t t he  c ru th  of t h e  s tazements  

contained i n  paragraph  twenty-foar ( 2 4 )  of t h e  Request.  

, 1963. . .  I THT S ' I . '  day of- . 

- 3 -  
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: *  

M9RY 'SUE 'SEXTON and 
ThuioN  SEXTON^ paren t s  and 
next f r i e n d s  of 

DeceasedI 
- 7  &AvMON Dh%YhT. St>TOh'. 

vs . 
P l a i n t i f f s  No. L-2728 

Defendant 

RESPONSE TO DEfEhVAh'T'S MOTION FOR SDMMARY 'JuDtKEhT 

P l a i n t i f f s ,  by G a r y  Davis end KLthleen M. Tucker, t h e i r  Atto-meys, 

aad in answer t o  D e f e n h t s '  Motion for  Summary Judgment, respec t ive ly  

state: 

. 

, 
(1) That ' therc  is a genuine l i s p u t e  between the P c r t i e s  ES t o  

whether the Plaintiffs8 cause of ac t ion  is bar red  by the one yea r  s t a t u t e  

of l i d t a t i o n s  contained in T.C.A. Sect ion 2@-3-104 a i d  T.C.A. Sect ion 

29-26-116. c 

(2) That there  is a, genulne dispute  between the Piczz-ies as +& 

vhethcr the  P l a h t i f f s '  cause of action is  bc=red by t h e  +bee year  

. 

statute of l i m i t a t i o n s  for  mzlpract lce  cc t ions  contained in T . C . A .  

Sect ion 29-26-116(31. 

(3)  Tnat 'there is e 9enIzine Cis-mte between =!e P L t i e s  zs t o  

f rcudulent  conceelment of -&e cause of action by DefenCrnt which tolle6 

the s t a t u t e  of l W * z t i o n s .  

( 4 )  Thzt Defendmt 's ac'a of cnmission a d  f~glale?t-s_'Etenets 

to P l e i n t i f f s  t o l i e d  t h e  s t a t u t e  of l imi t e t ions .  
.. 

( 5 )  Tnat ?lajnti:f's f irst  - beta? learn ing  of t h e i r  cause of action 

LT the smmez of 19E1, so 'Aat -Jis action was f i l e d  d t h b  one y e c  

a f t e -  eiscovery *&,at =\e cause of Lction exists as r e q i r e d  by Section 

26-3-104 L?? T.C.A. Section 29-26-116. 

(61 3 a t  i n  s u ? p r t  of this mswer F l a b t i f f s  f i l e  hereb5-A the  



W R E F O R E ,  P la in t i f f s  pray that this  Court deny Defendant's Motion 

for  Sumnary Judgment- 

602 S. Gay bd., Suite 507 
Knoxville, TN 37902 

236 Massachusetts Ave., NE %506 
Ucshington, DC 20002 

, 
, 

CfRTIfICATE OF SERVICE 

I ce tc i iy  that an exact copy of  the foregoing document has been se-rved 
u p n  Counsel for al l  prsLies to %Us Litigction t o  which it pertzins, 
either by hand delivery of a copy thereof to the of f ices  of said Counsel, 
or 
envelope regularly deposited i n  the United S t a t e s  P a i l .  

mailing a copy to said Counsel in a pro-perly ad&-essed end s+-am>ed 

This 10'k b y  of \Th\*P , 1983.  
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* ..' I -  ' .  

HARY SUE -ON and 
TGYON SEXTON, P a r e n t s  and 
next f r i e n d s  of 

P l a i n t i f f s  . 

vs . 
OW, RIDGE M S O C I A T E D  
UXTVERSITIES 

Defendant 

N o .  L-2728 

=PONS€ T O  DZFENDANT'S MOTION FOR SUMMhRY =?l' 
F!!ORAh?)U!4 OF' POIhTS AND hUTHORlTIES 

It is w e l l  e s - d l i s h e d  h T e n n e s s e e  tha t  f r a u d  w i l l  t o l l  the 

s++tute of l imitations.  k%alev v. C a t l e t t ,  103 Tenn. 347, 53 S.W. 131  

(1899); Bodnev .v. Austin,  156 T&. 366, 2 S.K.2d 104 (1928) ; Hudson v.. 

Shoulders ,  164 Tenn. 70, 45 S.W. 2d 1072 (1932) ;  Albert v. Sherman, 167 

T m .  133, 67 S.W.2d 140 (1934); H d 1  v. De S a u s s u r e ,  41 Tenn. Ap?. 572,  

297 S.W.2d 81 c e r t . d e d e d ;  De SaussL-e P. Hall,  201 Tenn. 164 ,  297 S.K.2d 
T ,  I 

90 (1956); L o u i s v i l l e  and Nashville Railroad ComFa..y v. D i s s p c i n ,  275 - 
F.2d 25 ( C . A . T w .  1 9 6 0 ) ;  Redwood P. F s s l h f i ,  49 Tenn. hpp. 69, 350 S.W.2d 

414 ce--t. dede8 (1961);  Fay v. Sche*et,, 224 Tenn. 99, 450 S.W.2d 578 

(1969) ,  a;?pecl s f te r  remrnd 284 S.W.26 63 (Tenn.AS2. 1972) ; Cooper v. 

CorZova Sand & Gravel Co., 

Jackson  v. T r z v e l e r s  Insurz!?ce Co. of Har t forC,  Corn., 403 F.5~21. 986, 

(M.D.T=m. 1575) m e i f i e d  urd aff'd; Sdb-zrEs v. TZZVelerS I n s c r m c e  O f  

R&L,forC, C o m e c t i c u t ,  563 F.28 105 (6-A C i s .  1 9 7 7 ) ;  Lonc v. S t a t e  ?e-- 

f i r e  C Crsualtv Co., 510 S.W.25 517 (W.D.Tenn. 1972) .  Fcrt\er,  T.C.A. 

S e c t i o n  25-26-116 (3) clecrly s ta tes  +Slat *. . .where t h e r e  is fzausc!  r.i?t 

Inc . ,  485 S.W.2d 261  (Ten?. A??. 1971) ; 

I n  hy v. Sc:?e*rt, a d p r c c t i c e  a c t i o n  a g a i n s t  a p h y s i c l a  by c - 
former p a t i e n t ,  the Flai.:iff a-TueZ t h a t  "... because -the D e f e n t c n t  h-50 

owed t h e  ?lzir , t iff  the Cuty of a fnll l i s c l o s u r e  f r a u d u l e n t l y  concea:e? 

+he c a u s e  of e c t i c n  frm, h i m  %\e s t a t u t e  of l i d t a t i o n s  lie n o t  b e ~ h  :C 

0 

cn 
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u n t i l  t he  cause of a c t i o n  w a s  Ciscovered by the  Pla in t i f f . . . "  (Supra 

a t  5 7 9 ) .  

a l l e g a t i o n s  charged t h e  Defendant with fraudulent concealment of the 

p l a i n t i f f ' s  cause of ac t ion ,  which, i f  proved, w i l l  t o l l  t h e  s t a t u t e . "  

(Supra a t  581). The instant complaint a l s o  charges the Defendant with 

fraudulent  concealment of P l a i n t i f f ' s  cause of ac t ion ,  and this act ion 

w a s  f i l e d  w i t h i n  one year  a f t e r  discovery that  the  cause of fiction e x i s t s .  

Thin case involves  medical t r e a t m e n t  of TALYON DWAYNE SEXTON 

The Court ruled i n  favor of t h e  P l a i n t i f f ,  s t a t i n g ,  "The 

(hereinaf ter  DWAYNE), P l a i n t i f f ' s  i n f a n t  son, now deceased, by t h e  OAK 

FSDtE ASSOCIATED Ulr'IVERSITZES MZDICAL CLIh?C (he re ina f t e r  ORAU * . 

medical clinic). DWAYNE entered ORAU medical cl inic in July of  e- 1964 where 

he was  diagnosed a~ su f fez ing  from acute  lymphatic leukemia.. Malpractice 

is r l l e g e d  regarsing t h e  immunotherapy experiment t o  which DklkYyNE w a s  

submitted s h o r t l y  L f t e r  h i s  arrival in 1965 and i n  t h e  t o t a l  body ir- 

zad ia t ion  to which he was  subjected shor t ly  before  h i s  decth in December 

of 1968. %e p a r e n t s  d l e g e  *hat f raudulent  statements w e r e  made t o  

them to induce 'heir consent t o  these  %-eatmen's, a d  ',hat agen's of 

Defendrnt wi'aeld o',her information, which they were-under a duty t o  

r evea l ,  in order t o  induce t h e i r  consent to these t-eazments. Ei'ber 

the fraudulent r ep resen tc t ions  of agents of DefendLqt or 'he concealment 

of f a c t s  which 'here w c s  a duty t o  trenmit .==e s u f f i c i e n t  t o  t o l l  'he 

s'atute of l i m i t a t i o n s  i n  &Ais action. 

While %he Tennessee Supreme COL-. LI ?z t t e3  s t a t e d  k\ct "mere 

s i l e n c e  does no t  c o n s t i t u t e  f reudulent  concealment," it c l e r i f i e s  C,is 

as se r t ion  by -wintins out 'ht ' I . .  .in adei t ion t o  a fa2rz-e t o  t i s c l o s e  

>-sown facts,. . .'here must be a leccl oz e q L t & l e  buty rest i -yq on *he 

party kam-hg such facts t o  Cisclose *3-1em." 

of L o u i s e ,  165 Tenn. 438, 5 5  S.X.22 759 (1533). 

fc-'her, "iience, i n  order  tha t  su??ressioa of k.?e tx5 ~y cons=itu:=e 

%aut, 'heze must be a sus?:ession of f a c t s  which one peP-y is UdeZ 2 

l e g a l  o r  e q c i - A l e  oS l i ca t ion  t o  comuricaze t o  the  ot \er ,  and which "de 

other par ty  is e n t i t l e d  t o  have conmur.icate2 t o  him." 

021 Co. of L x i c i L i a ,  sugra z t  761). 

(Petten v. StanSerd ci l  Co. 

Tne Court s*ateS 

(Pet ten v. StanZard 
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fie m u r t  found no duty t o  d i sc lose  in Patten,  an act ion involving 

an a i rp l ane  accident which k i l l e d  p l a i n t i f f ' s  husband. 

del ivery of a l legedly f a u l t y  fue l  t o  the airplane on which p l a i n t i f f ' s  

Defenbn t ' s  

husband t r ave led ,  .and t he  defendant 's  i n s t ruc t ions  t o  employees t o  keep 

information & o u t  the  f a u l t y  f u e l  secret, formed t h e  b a s i s  of t h i s  case. 

The Court found no r e l a t ionsh ip  between the p c r t i e s  requiring such a dis-  

closure.  But the Court s t a t e d  in Pct ten a t  761: 
. . . . .._ . - . . .  ... t he  f a c t s  concealed must be such c s ,  in f a i r  deal ing,  

t h e  one pa r ty  has a r i g h t  t o  expect t o  be disclosed,  and 
such as t he  o"Sler pa r ty  i s  bound t o  disclose.  I f ,  then, 
t he re  i s  a l e g a l  obl igat ion to speak, a f a i l u r e  t o  speak 

been disclosed; and such f a i l u r e  i s  L frcud... 

. 

amounts to a suppression of  the f a c t  which should have - 
In Ball  v. De Saussurc (supra a t  851, the  Court  he ld  t h a t  f a i l u r e  

to speak where the re  is a duty t o  s p e a k , i s  t he  e w v a l e n t  of some posi t ive 

act o r  b- t i f ice  planned-to prevent inquiry or esca-oe invest igat ion."  

-11 v. De Saassure a widow sued a physicirn f o r  perfo-zdng m unau'horized 

I n  

operation upon .her husbtnd a f t e r  the physician had agreed t o  perform A * .  

d i f f e r e n t  o-=ration. The C o u r r t  found t h a t  the r e l a t ionsh ip  of physician 

and p a t i e n t  r e w i r e d  f u l l  &isclosure of re levant  f a c t s ,  s t a t i n g  a t  86:  

The a l e  of law appl icable  t o  %!e zelct iooship between 
physician and pa-Aientis s-ated in American Jx i sp rudence ,  
a0 follows: 

'The phys ic i tn  natur-elly is i n  a posi&tion of tzzst 
r?d confidence cs regares  *he p c t i e n t ,  and t i s  opportuni t ies  
t o  influence the  p a t i e n t  ere unusual. 
between Fhysician m6 p a t i e n t  zze closely sc ru t in i zed  by 
the C O U T ~ S ,  vhicn mutt be assure6 of 'he fe i -ness  of 'hose 
dealings. 41 Am. JL-. --physicians a d  Suoeons,  Sec. 74,  
p.196. 

Iience cll +aansactions 

In Redwoo6 v. Raskind ( s q r c  a t  C17),  Lhe CoL-t s t a t e d  +Art 'I. . .where 

a conf iden t i a l  r e l a t ionsh ip  e x i s t s  cs between physician and ,a t ie?t ,  proof 

of feilxze to speak, where ^&ere was a l u t y  t o  s2e&., produces *the same 

result 2s a f a l s e  represeatct ion."  
I 

I n  Lke instant ccse we ilso hr-re ^Ae r a l a = i o a s E p  of physician e n d  

' p c t i e n t ,  2s %\e phys ic ims  'seating DhXYhT were agents of Defendeqt O M U  

meclical c l i n i c .  F l e i n z i f f s  have zl leged ';hat t r e a t h g  ?5ysicians vithheld 

infornzt ion r i te1 t o  oStcining t h e i r  informed consent f o r  experimen*&l 

*tree-aents, an8 it is c l e c r  thrt  i n  this ccse the  p h y s i c i m s  ha6 a l u t y  

to c?isclose just zs  i n  Hall v.  De Sauss-:re. 

1 0 1 8 9 1 5  
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other j u r i s d i c t i o n s  support  t h i s  rule. In Harein o. ferris,  87 

K.H.. 143, 530 p.2d 407 a t  410 '(1974) t he  Court s t a t e d ,  "However, i n  a 

conf iden t i a l  r e l a t i o n s h i p  where the re  e x i s t s  a duty t o  speak, such as in 

a doctor-pi t ient  r e l a t ionsh ip ,  mere s i l ence  cons t i t u t e s  fraudulent con- 

cealment." See also G W  v. Schuldt,  236 Ind. 101, 138 N.E.2d 891 (1956); 

Wolfe v. Virusky, 306 F.Supp. 519 (S.D. Ga. 1969). 

Actions can be found fraudulent without documentary evidence of 

the i n t e n t  t o  deceive. I n  Jones v. Seal ,  56 Term. kpp. 593, 409 S.W.2d 

362 cert. denied (1966) , the C o u r t  decided t h a t  a combhation of all 

.ckcmnstances together.may fu rn i sh  proof of fraud a t  385: - .  

It is n o t  e s s e n t i a l  that d i r e c t  evidence o f ' f r aud  be 
adeislzed; circumstcntiil evidence may be s u f f i c i e n t  t o  
e s t c b l i s h  it, and fraud may be proved by evidence wholly 
c f r cums tan t id ,  or  by a combination of d i r e c t  and c k -  
cmtantial evidence, and, where in the face of inferences 
so strong as t o  make out a prima f a c i e  case of fraud 
defendant remains s i l e n t ,  p l a i n t i f f  should recover. Where 
fraud is to be shown by c i r cums tmt i a l  evibence, such' 
evidence should be considered in i ts  enti-ety wi'&out giving 
m&ue i m p r t a n c e  t o  i s o l a t e d  fac*s.. . 

. The Tennessee Cout ,  of Appeels in Hall v. De Scussure (susra a t  

88) cited ~5.31 approval a statement by *&e Suixerne Court o f  the United 

States:  - 
a the o*Sler hand, i f  the fraud be s e c r e t  in its 

xaatlzrt, and such 'hat its existence c m o t  be r e a e i l y  
ascertained, o r  i f  *&ere be f iduciary r e l a t i o n s  between 
the perties, -&ere need be no evidence of a f r ruZulent  
concealment o*Aer thzn *Art imslied from &the - L a s a c t i o n  
i t s e l f .  (C i t e t ions  Ommit teB)  

Defendant hts al leged *&at this act ion is SL-re6 by the  s t a t u t e  

of l k i t a t i o n s  in T.C.A. Section 28-3-104 and T.C.A. Section 29-26-116, 

but P l a i n t i f f s  have al leged t r ausu len t  corrcealment which t o l l e d  the 

statr;te o f  l i uL tz t ions .  Tnis case vas f i l e d  witlbin one year of f i r s t  

let-ning of *he fcaueulent coacea1me.t znd 'he f a c t s  rsmieclying this 

lawsuit .  The exis tence of f raudulent  conceelment is clec-ly a question ._ 
of f a c t  whicb should be i5ecided by t he  jury. 

In U n o  v. S t c t e  Fern & Casueltv Co. (susra e t  519) %?e C o c = t  

s*atel ,  "me i s s u e  05 frauB, by its nature ,  i s  one which reqxires  for 

dete-mination 'Ihe actual hearinq az12 viewing of witnesses whose 

-4 - 
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. 

c r e d i b i l i t y  is of paramount concern for the trier of facts.  

o d t t e d ) . "  The Court noted that "...in the  usual case vhere  the  action 

is based on A complex scheme of fraud sunmrary iudgment is inappropriate." 

(Supra a t  519, emphasis added.) 

( C i t a t i o n  

For the foregoing reasons, +he Defendant's Motion for SwunAzy 

Judgment should be denied.  

236 Massachusetts Ave., NE K506 
Washington, D.  C. 20002 

I 

Davis and N@de 
,602 S. Gay St., Suite 507 * 

Knoxville, TN j7902 

-5- 
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and nex t  f r i ends  Of 

Deceased, 
T W O N  %hYNE SEXTdN, 

P l a i n t i f f  6 

vs. 

OAK R l X E  ASSOCIATED 
Vh'IVZFSITIES, 

NO. L-2728 

MTIDAVIT 

Defendant 

WiFY SUE SfXTON and T W N  SZXTON, being of ful l  age a d  being 

duly svorn accorZing to l a w ,  upon t h e i r  oath d=?ose and say of their own 

personal  'mowledge : . ' .  
1. That they &-e the P l a i n t i f f s  i n  t!e &ve- t? t i t l ed  a c t i o n ,  and 

they make this Aff idav i t  i n  oppos i t ion  t o  the !43tiOn f o r  S u m u e ~ ~  Jud-ent 

of OAK PJI?cE .ASSOCIATED ZRU'M3(5ITXES. - 
2. That t i h i s  is an ac t ion  t o  recover damages for bszo=r  t ren-aent  

of TAllsoN Dk3ryNE S-N, deceased, by agents of Defenbnt OAK RIDGE 

FSSOCIZITED Vh'IVEF!SITIES.(formerly Oak &doe I n s t i t u t e o f  . .- NuClem StuCies).  
.,.- 

was OUT son. 

4. Thct DWAYh'E became ill during the sumex of 1965, ct t h e  

aqe of t!!ree yeazs ,  urd w e  consulte6 OUI f a e l y  physicizn f o r  a check-u? 

J u l y  15, 1965. 

5. That OL- family phys ic ian ,  Dx. Leeds, r e fe r r ed  us to 'the OhK 

R f L Z  XSSOCZATZD UNIVERSITIES-Clinic because he was not cezL?&T LsouZ 

s_wcialists who niright be able t o  dete-mine D W W E ' s  probler. 

On July 2 7 ,  i965, where he was dianrosed a s  s u f f e r i n s  from acute l>%?hatic 
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7.  That n e i t h e r  of us is t r a i n e d  i n  meCicinc, so w e  r e l i e d  upon . 
the information provided t o  us by t h e  s p e c i a l i s t s  a t  O M  RIDGE ASSOC1hT;TED 

U N ~ R S I T I E S  c l i n i c .  

8. That i n  July, 1965, agents of OM( RIDGE ASSOCIATED UXSVERSITIES 

C l i n i c  t o l d  us that  they  wanted t o  use an experimental  t rea tment  on 

h7iYNE t h a t  z,uht h e l p  him a g r e a t  dea l  or even possiblx curt him. 

-- 
- 

9 .  That we  were assured  by doctors a t  OAK RIDGE ASSOCIATED UNIVERSITIES 

C l i n i c  t h a t  the proposed t rea tment  was promising end DWAYNE'S best ho?e. 

10. That the ;procedure to  be used w a s  descr ibed  t o  us i n  genera l  
II 

terms. 

11. That the doctors a t  OA% RIDCE ASSOCIATED UNIVERSITIES Cl in i c  

~ ~ t e n t i v - ~ a l y ~  wi thhe ld  i n f o r m a t i o n s c i a l  to making an informed consent 

to such an emerimen*aal -deament, m d  tha t  we only beg- t o  leLn 

b u t  this information in the sumer of 1981. 

12. That s i n c e  t h e  s 

information which was know 

by dGC ,̂OrS a t  OAK RIDGE ASSDCUTED UNIVERSITIES C l h i C :  

a. That no o'ther human subject had been t xea t ed  w i + A  this e x p e r i m e n + d  

b. That an- s t u d i e s  had n o t  been perfo-med which would assure 

the  s a f e t y  oz the  l i k e l b o o d  of success  vi's1 such a trea*Jnent f o r  hlrsans 

sufferi?S Iron acute lynphat ic  l e u k d a .  (See mibit: 2 ,  Hei-krp, a t  p. 24e)  

c. mat the C o d t t e e  of Consultants which reviewed L?e Het ica l  ' 

Divis ion  Prosram of DM: RIDGE ASSOCIATED Vh'IVZPSI7ES on Yarch 2-4, 1966, 

c c l l e d  *Ais experimmeqt on huams "pzemature." (See S%?ibit 2 ,  p. 248)  

d. That dangers of this t recL~~ent  included the w i t k h o l l h g  of 

conventional chemotherqy. [See E x h b i t  3) 

e. Wt known potentic1 hazards to the donor, i nc lu t ing  %\e p o s s k e  

+ z u s n 2 s s i o n  of leukemia, weze n o t  s u f f i c i e n t l y  exp la ine l ,  nor Weze 

o the r  risks t o  the p a t i e n t .  (Ser E x h a i t  3 )  

- 13. That due to f r l s e  s+*tements made by phys ic ians  et  DMt FiDCf 
0 - 
Q 

9 wi*A r e l evan t  informaZion r ega r l ing  t h e  proposed tzec+Jne?=, we elloved 

*he e x p e r i r n a t a l  txee-nent,  but our cczsent  was fraudc!ent?y - obte ine l .  9 

hsSDcIAYED LNTVERSSI?'SES C l i n i c  and due t o  their f a i l u r e  t o  provide us 

L - 



Page 3 AFFIDAVIT O? PJiRY SUE SEXXQX Ah3 T-N S D Z V N  

1 4 .  That conventional chermtherapy was withheld from DWkYhT 

af ter  t h e  experimental  in fus ion  of lymphocytes from the  donor, YJRY 

SUE SEXTON.  

15. That Dh'hYNE W.?B L.?L:~- t r e a t e d  v i t h  chemotherapy when the  

experiment f e i l e d  to work, and t rea tments  continued from 1965 to 1968. 

16. That IwhYhT vas again hosp i t a l i zed  a t  OAK RIDUZ A S S K I A T E D  

Uri'TVERSITIES Clinic November 2 4 ,  1968. 

17. That w e  w e r e  t o l d  DWAYNE had bu& up an innuunity to the drugs 

he had been us ing ,  so our t rea tment  choices w e r e :  (1) r ad ia t ion ,  

- .  
(2) blood transfusions a lone ,  or (3) some type of new experimental W g s .  

18. That we were t o l d  that the odds were i n  fcvor  of r ad ia t ion ,  

&d that if ve p u t  C W A W  on m g s  w e  might be losing time. 

19. That *be doctors f a l s e l v  r e D r * = E u  d the  p r o b e b i l i t y  of rad ie-  

t i o n  helping DNAYNS, and t h a t  the doctors i n t e r d o n a l l y  withheld info--- 

t i o n  c u c i a l  t o  making an infonned c o m t  t o  such a t'ea.'aent. 

c . 0 .  - 
20.  That we thought thct the doctors  would know w h a t  vas b e s t  

for  &irYNE, so w e  l e f t  t h e  dec is ipn  t o  them and they  chose r ad ia t ioa .  

21. That w e  &id n o t  provide OUT infonned consent t~ +&e to-aal 

bol? ral iat ion t rea tment  because w e  were no t  civen a l l  of t h e  h f o m a t i o n  

needed t D  make such a decis ion  and because the doctors  made f a l s e  

s:ate=le?ts h u t  the  o f this t - e m m w c c e s s .  

- 

22. Thzt DKRW b-Es given 353' r of total b06y irra5ia:ion on * A  
f ,#+ . fP ",:y Decezber 3 .  1968, in <?e Medium Exposure Tota l  SoCy Irzalirto:  u d  t h a t  
r r 

he was t i e n  *,rLnsferred to a second f a c i l i t y ,  t h e  L w  Eposrzre T3-al 

Boey I r r a C i a t o r  b+ere he was hooked t o  specirl eg ipmen t  to manitor 

his phys io loqica l  responses t o  t h e  t o t a l  body i r r a l i a t i o n .  

23.  That s i n c e  *he s m r r  of 1981 we have lec-ne8 t h e  f o l l o c 9 5  

i..fcmr:ion 4? ich  wes h O h * i n ~ l y  Lnd G-wi*helC f r o m  us 

doctczs et O m  N E E  hSSKihTm LIliZVZRSITIES c l i n i c :  

1- - - 
- 

a. Thrt t h e  i3 ( l e t h a l  b s e  :or 50b  of those  so -sed) f o r  50 

b. n a t  t h e r e f o r e  the prescribed dose f o r  DhX\?;r, of 300 : gave him 

a?proximately a 501 chance of d y i n q  from +he r a2 ia t ion .  

IO I 8 4 2 0  



Page 4 AFFIDAVIT OF K h R Y  SUE SLXTON AND T U O N  SMTON 

E. That DM( RIDGE ISSOCXATLD UNIVERSITIES vas ensaged i n  research 

f o r  the f ede ra l  government to  determine t h e  e f f e c t s  of var ious  doses of 

r ad ia t ion  on human be ings ,  and t h a t  subjects were needed f o r  this experi-  

mental program. .(See Exhib i t  5 )  

d. That r ev ieve r s  of the OAK RIDGE hSSOCIATED UNIVERSITICS 

program had n o t i f i e d  them in 1966 t h a t  "Abundant da ta  accumulated 
7 

during the past 10 years on to t a l  body i r r a d i a t i o n  of leukemics and the 

ensuing complications r e s u l t i n g  therefrom have been uniformly Ciscouxxging." 

(See Exhib i t  2 )  

e. That o the r  p a t i e n t s  s imi l a r ly  t r e a t e d  a t  OAK RXDGE ASSOCXATEP 
' 

UNIVER5ITIrS w i r h  t o t a l  body i r r a d i a t i o n  of similar maf$itude &id not  

have g r e a t l y  increased  chances of s u n i v a l ,  b u t  i n  f a c t  c?ied within 

a s h o r t  t h e  period. (See Exhib i t  6) 

f. That since r ad ia t ion  damages t h e  immune system, increas ing  

the chance of death from i n f e c t i o n ,  t h e  dett imeiital  scni'.ary con&itions 

at  O M  RIDGE ASSDCihTED UNX"ZS1TIES could have increesed DKXYh'E's - 
chmces of i n fec t ion .  

24.  That Dk?;YNE e i e d  on December 29, 1968. 
* 

25. That w e  f i r s t  lek-ed of t h e  facts underlying 'Ais c a m e  of 

Sworn a?d subscribed to before  m e  t h i s  day cf J m t ,  30E3. 

1 0 1 8 9 2 1  



LIST OF DXIEITS 

EXHIBIT 1 

EXHIBIT 2 

. EXXIBIT 4 
‘4 

EXKiBIT 5 

EXEIBIT 6 

s u r v i v e d  r f t c  t r e a t m e n t .  . 

I 
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' 

- a  

1963 - 1 p a t i e n t  

1964 - 2 p a t i e n t s  

:n t h e  answers t o  ques t ions  1 3  2nd 1 4  t h e  yea r s  l i s t e d  denote t h e  

Tezr of t h e , f L r s t  t rea tment  o f  a p z t i e n t .  . 1 . e -  

415: Were t h e  doc tors  2 t  ORkU avtre of k u n o t h e r a p y  

:rez.tment l i ke  chst given to i a h o n  b q m e  Sexton being gi-ven t o  

, t h e r  h m 2 n  s u b j e c t s  before  July, 1965, i n  =fie United S t a t e s ,  or 

Elsewhere? If s o ,  p l e a s e  desc r ibe  t h e  pe r son( s )  so t r e z t e d ,  f o r  

Jhz t  conCit ion,  vhe re ,  when 2nd L-Lth w h b t  r e s u l t s .  ? l e a s e  

Lndicr te  any wzys iri which t h e  zzeezaeilt g iven t o  Tzlmon Wzyne 

Sexton t i f i e r e d  f r o 3  t h z t  given t o  ocher  'nr=iaa e x ? e r h e n c a l  

LmLzotkezzpy s u b j e c t s  zzCi =he rezsons for che chznges i n  

rreat3en: procedures .  - '1.15: i n e  s p e c i f i c  ?ro:ocol csed  io t r e a r  r t h ~ n  3iz)me i 
:Sex=o.n hzd. n o t  p rev ious ly  been used,  b c t  z ~ ~ l o g o u s  pro:ocols hzd - 
;Deen used p r i o r  to July, 1965, in t r e z t i n g  hmzn subjeczs .  L 

Q16: Tor cCzr:s 2ppezzLiig on  32ges 527 t o  3 2 5 ,  Fri :he 

, -:e_~zLr?g befo re  t'ne S - & c o z l t r e e  cn I n v e s t i g s t i o n s  zn2 Oversight 
I -. 
Ii - 

S L m N  V. ORAU 

I 
-. . J962 - 3 p z t i e n t s  

1963 - 2 p e t i e n t s  

1 9 6 4  - 2 p z t i e n t s  

1965  - 1 p a t i e n t  

! 

EXHIBIT 1 

I 
1 .. c 

yea r s?  

- k14: Of . t h e  p a t i e n t s  t r e a t e d  wi th  t o t 2 1  body ,  

i r r e d i a t i o n  s i x  were under t h e  age o f  18  years :  

1961 - 1 p a t i e n t  

1962 - 2 p a t i e n t s  

... 
. '  
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t IN THE 28th JUDICUL C I R C U I T  FOR AIiDERSON COLJKTY, TEInI?IESSZE 

1 

( L A W  DlVlSIOli)  I: 
' i  li 
li 

YL~RY SUE SEXTON, ET AL, 

P 1 a i n t i  f f s 

OAK RIDGE ASSOCIATES ll LINIVERSITIES, il Defendant 

ORDER SUSTAINING DEFERDANT'S 
I?OTION FOR SDQ.IP.RY JUDGmRT 

1 
I 
j 1983,  before  the  Honorable Allen Ridwell, Judge, upon defendanz's 

1 motion f o r  a summery judgment; and 2 f t e r  having duly considered 

sa id  motion, toge ther  Kith the p l a i n t i f f s '  answers t o  Lncerro- 

This cause came on t o  be heard on t h e  13th day of June, 

I 

I/ .- 

I/ ga to r i e s  submitted by defendant,  t he  p r e - t r i a l  deposizion of  

p l a i n t i f f  Mzry Sue Sexton and the ed-Lbits t h e r e t o ,  the z f f i l a v i t  

ofYAry Sue Sexton and Talnon Sexton, t h e  a rgmen t  o f  comse l  f o r  

the  respec t ive  p a r t i e s ,  2nd the e n t i r e  record Ln the came ,  the 

Court i s  of the  opinion t h z t  the defendant 's  Notion f o r  S m z r y  

1; Judgslent should be ,  and it  hereby i s ,  suszained f o r  =he reasons 

II I /  
/I 

11 s e t  f o r z h  i n  sa id  motion. 
I1 

I T  I S  TiZ?ZFoRE; OTaSED,  ADJUDGSD AIiD DSCXSD t h a t  :he :I 
I '  : defendant 's  Motion for Sumnary Judgment be ,  znd i t  here5y I s ,  

I i  / I  snsczined, 2nd ? 1 z F n t i f f s '  2c:ion 2gaFnst  defezstn: I s  liszLsseC 

I wizh the  cos ts  of  zhe cause tzxed t o  the  p l a i n t i f f s  a n i  Z ' n e I r  
I !  / I  prosecuzion s u r e t i e s .  



, 1983. 
, 

' 1  
ENTER t h i s  the /$ day o f  

I\ APPROVED: 

DAVIS & NICaE I\ 

iJneeler A. R o s e n b a l m ,  11 A t t o r n e y  f o r  D e f e n d z n t  

. . .  

. e -  

- 



. .  

I c e r t i f y  t h a t  an exac t  copy of rhe foregoing documents have been served 
upon counsel for all p a r t i e s  t o  the ac t ion  ro which i t  p e r t a i n s ,  ei:her 
by hand de l ive ry  of a copy thereof t o  the o f f i c e s  of s a id  counsel,  or by 
r a i l i n g  a copy t o  sa id  counsel i n  a properly addressed and szazped envelope 
r e g u l a r l y  depos i ted  i n  the United Sta*+s Xai l .  

This !? day o f  August; 19E3. 1 0 1 8 9 2 b  r \  , 

IN ME 28th JUDICIAL C I R C U I T  FOR AXDERSON CO'J?;N, TEKNESSEE 
(LAW DIVISION) 

E M Y  SUE SEXTON, ET AL, 

P l a i n t i f f s  

vs . 
OAK RIDGE ASSOCIATED 

Uh'IVERSITIES, 

Defendant 

No. L-272B 

MOTION TO FECOKSIDER RULING Aha TO VACATE ORDER 

Comes now t h e  p l a i n t i f f s ,  MARY SUE SEXTON and TAXXOK SEXTON, 

Parents  and nex t  f r i e n d s  of T&YOh' DWAYNE SEXTON, Deceesed, pursuant 

t o  R u l e  59.03 of t h e  Tennessee Rules of C i v i l  Procedure,  move t h e  

cour t  t o  r econs ide r  and vace te  t h e  order s u s t a i n i n g  defendant 's  

motion f o r  summary judgment en tered  July 20, 1983. In suppor t  of 

th i s  motion a f f i d a v i t s  o f  Dr. Karl 2. Horgan and D r .  Aroop Manglik 

are hereby f i l e d  for cons idera t ion .  
.. 

There i s  a genuine i s s u e  of f a c t o o n c e r n i n g  p l a i n t i f f ' s  claim 

t h a t  defendant concealed p l a i n t i f f s '  cause of  a c t i o n  and t h a t  t h i s  

ac t ion  i s  bar red  by the  app l i cab le  s t a t u t e  of l i m i t a t i o n s .  

Therefore,  and f o r  a l l .  of which, p l a i n t i f f s  r e s p e c t f u l l y  move 

t h e  cour t  t o  vaca te  t h e  o rde r  sus t a in ing  defendant ' s  motion for 

s u m a r y  judgment en te red  Ju ly  20, 1983, and a t t ached  he re to .  

Kathleen K. Tucker 

E R T I l I C L T E  OF SERVICE 

Attorney a t  Law 
236 Messachusetts Ave. X.E.,  i-1506 
Oashington, DC ~ 20002 

i 
C , z D a v i $ I  
Davis"& Fickle 
602 S. C& S t .  f.507 
Yaoxville,  Th' 37902 



. IN THE CIRCUIT COURT FOR ANDERSON COUNTY ,TEtINESSEE 

'9 

VARY SUE SEXTON, ET AL, .I 

P l a i n t i f f s  
c r -  v S 

. . - ' OAK RIDGE ASSOCIATED UNIVERSITIES, NO. L-2728 
.- 

Defendant  - 
, AFFIDAVIT 

AFFIDAVIT OF DR. AROOP MANGALIK 

Dr. Aroop Mangalik, b e i n s  o f  ful l  a g e  and b e i n g  d u l y  sworn a c c o r d i n g  

t o  law, upon h i s  o a t h  deposes  and s a y s  o f  h i s  own p e r s o n a l  knowledge: 

1. 
' 

2. 

T h a t  h e  is m a k i n g ' t h i s  a f f i d a v i t  i n  o p p o s i t i o n  t o  t h e  Motion f o r  S u m a r y  

Judgment by OAK RIDGE ASSOCIATED UNIVERSITIES i n  t h e  above e n t i t l e d  a c t i o n .  

T h a t  I am a Doctor o f  Medicine. I o b t a i n e d  my i n i t i a l  t r a i n i n g  i n  medic ine  

a t  t h e  King George ' s  MedScal C o l l e g e  i n  Lucknow I n d i a  and t h e  All I n d i a  

I n s t i t u t e  of Medical S c i e n c e s ,  New Delh i ,  I n d i a .  

my s p e c i a l i z e d  t r a i n i n g  i n  Hematology a t  t h e  U n i v e r s i t y  o f  Utah i n  S a l t  

Lake City, Utah between July, 1964 and June ,  1966,  under  Dr. Maxwell M. 

Wintrobe,  a world-renowned a u t h o r i t y  i n  t h e  f i e l d  of d i s e a s e s  o f  t h e  blood. 

My f u r t h e r  e x p e r i e n c e  has  been on t h e  t e a c h i n g  f a c u l t y  and h o s p i t a l s  o f  t h e  

A l l  I n d i a  I n s t i t u t e  o f  Medical S c i e n c e s ,  New D e l h i ,  I n d i a ;  U n i v e r s i t y  of  

Colorado,  Denver, Colorado; and t h e  U n i v e r s i t y  o f  New Kexico, Albuquerque, 

Ken Mexico. 

T h a t  I have reviewed some o f  t h e  r e c o r d s  p e r t a i n i n g  t o  t h e  above mentioned 

\ 

'. Subsequent ly ,  I o b t a i n e d  

3. 

case. 

T h a t  i t  is my e x p e r t  o p i n i o n  t h a t  i n  J u l y  o f  1965 chemotherapy f o r  a c u t e  4. 

1 0 1 8 9 2 1  
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lymphoblastic leukemia was suf f ic ien t ly  developed t o  consider 

option f o r  any pa t ien t  suffering from t h i s  order. 

the f i r s t  

I t  was clear  a t  t h a t  
I 

time t h a t  chemotherapy was most beneficial when i t  was given t o  induce a 

remission and subsequently followed up w i t h  maintenance therapy. 

time, the treatment of relapsed (recurrent disease) was n o t  very effective.  

T h a t  experimental therapy would be an acceptable option i n  those patients 

who had had a re lapse following chemotherapy, b u t  not as i n i t i a l  tr'eatment. 

That ear ly  diagnosis and ear ly  in s t i t u t ion  o f  therapy have s igni f icant  

influence o f  the outcome of  therapy. 

A t  tha t  
f l -  

' i  
I' 5. 

6. 

7. That the records show: 

a. the  diagnosis o f  acute lymphoblastic leukemia was first made on 7/28/65 

and the conventional treatment w i t h  Methotrexate and Prednisone was n o t  

begun u n t i l  8/6/65. 

That the i n i t i a l  treatment was given only f o r  a period o f  17 days. b. 

\ c. That conventional t r eamen t  generally las ted f o r  6 weeks. - 
d. That no maintenance therapy.was given. 

e. That maintenance therapy is considered t o  be essent ia l  f o r  prolongation 

o f  remission and survival.  

f. That relapse wzs f i r s t  suspected on 12/9/65. 

g. That relapse WBS proven to  have occurred on 12/17/65. 

h. That treatment f o r  t h i s  relapse wes n o t  s ta r ted  unt i l  12/28/65. 

. 8. T h a t  the  maintenance therapy was withheld probably t o  complete the research 

study. 

9. That the deley i n  s t a r t i n g  treatment and w i t h h o l d i n g  maintenance treatment 

could hkve contributed t o  the  poor outcome o f  t h i s  patient.  

9 F3 
(Date) Aroop rianoal i k, K. D. 

IO 1 8 9 2 8  



:1 

Sworn and s u b s c r i b e d  to before me t h i s  3 6  d a y  of add, / 9  63 . 

IO 1 8 9 2 9  



I 
. 

- 1  
e -  

. .  

. .. 
. -  

.,_ 
'Q . 

. vs 

OAK RIDGE ASSOCIATED 
UNIVEXSlTIES 

Defendant  
' 1  . _  

MARY SUE SEXTON, ET AL, 

- p l a i n t i f f s  - 

. AFFIDAVIT OF DR. KUtL Z . MORGAN 

Dr. Karl Z. Morgan, b e i n g  of f u l l  age  and be ing  l u l y  sworn 

a c c o r s i n g  t o  l a w ,  upon h i s  o a t h  eeposes  and says of h i s  own per-  

- .  
s o n a l  knowledge: 

1. T h a t  h e  is an  e x p e r t  i n  h e a l t h  p h y s i c s ,  and t h a t  he 

.makes t h i s  A f f i s a v i t  i n  o p p o s i t i o n  to the Motion f o r  Summary 

Judgment of OAK R I D G E  ASSOCIATED UNIVERSITIES. 

2 .  T h a t  h e  r e c e i v e d  h i s  3.3.  from t h e  U n i v e r s i t y  of N o r t t  

C a r o l i n a  i n  1929,' h i s  M.A. i n  p h y s i c s  from t h e  U n i v e r s i t y  of 

NorL& Carol ina  i n  1 9 3 0 ,  and h i s  Ph.D. i n  Phys ics  from Duke Unl-  

v e r s i t y .  i n  1 9 3 4 .  

3.  T h a t  h e  w a s  em2loyed a t  t h e  fo l lowing  p l a c e s  f o r  t h e  

Geors i a  i n s t i t u t e  of Technology, I ieely P r o f e s s  3r 1372-196; 
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and p u b l i c a t i o n s ,  inc luding  those l i s t e d  on h i s  b iographica l  

Sketch, which is  a t tached  a s  Exhib i t  A. 

That h e  has  authored o r  co-authored over 300 papers 

5 .  That he served  a s  the  f i r s t  p r e s i d e n t  of t h e  Health 

Physics Socie ty  i n  1956. 

6 .  That  he serve6-on the I n t e r n a t i o n a l  C.cxrnission on 

Radio logica l  P ro tec t ion  and w a s  Chairman f o r  20 yea r s  of t h e  

co rmi t t ee  pub l i sh in9  p r e s e . e  a'nd p a s t  RecomGenZations on I4axicum 

Permiss ib le  Interna1,Dose of Radioisotopes.  - 
7. 'Tha t  he served  on t h e  Nat ional  Council  on RaCiation 

P ro tec t ion ,  and w a s  Chairman f o r  20 years  of ';he c o m i t t e e  pub- 

lishing p r e s e n t  and p a s t  Recommendations on 1.laxirnu.m Pernissible 

Dose for I n t e r n a l  Ra2iat ion.  

8. That  he serve; as t h e  f i r s t  p r e s i d e n t  of the  I n t e r -  

n a t i o n a l  Radia t ion  P ro tec t ion  Associat ion i n  1968. 

9. That he was awarded t h e  f i r s t  gold medals f o r  m e r i -  

t o r i o u s  work i n  the f i e l d  of r a d i a t i o n  p r o t e c t i o n  by tho, Royal 

Academy of Science of Swe6en i n  1962 j o i n t l y  wi th  Kalter s i n k s  

(England). 

10. That  he is a fe l low of '-&e American Phys ica l  Society 

and American Nuclear Society and an a s s o c i a t e  fe l low of '-de 

American College of RaZiology . 
11. That  while  a t  Oak Ridge he t r a i n e d  phys ic ians  i n  t h e  

use of  r ad io i so topes .  

12. That  he has  reviewed documents regarz ing  the  trea+tmei 

of TALMON DWAYNE SEXTON a t  OAK RIDGE.ASSOCiATED UXSVSRSITIES. 

13. That t h e  LDS0 dose i s  the  6ose vhich  will be l e t h a l  

€or  ap2roximately 50% of those pers0r.s so exposed. 

1 4 .  T h a t  in 1968 researchers  a t  OAK R i 3 G . 5  XSSO'""r, b AL1I I-3 

UXTVERSITIES, C.C. LushSauGh, T. Comas, C. L o w e l l  EcwarZs, an2 

G.A.  Andrews  pres6nted a paper e n t i t l e d  " C l i n i c a l  Zvi2ence of 

Dbse-rate Effects  i n  T o t a l  Body I r r a z i a t i o n  i n  ;.:an" at the  PRO- 

CLLDIi;GS G? j: s*i?.]pOsIC.i  0;: ?05iJ ?,-:,YE ::: ::.>t:.I::.-.Lz.-:>? .E;DIAy;ICS 

1 0 1 8 9 3 1  



- -. BIOLOGY which was subsequent ly  p r i n t e d  and whichho r e a d ,  and i n  
which t h e  r e s e a r c h e r s  s t a t e d  t h a t  man's LD50,60 is 300 rads or 

less. 

given  t o  a p a t i e n t ,  t h a t  dose would be c o n s i d e r e d  g r e a t e r  t h a n  

the LD50/60 

1 

15. T h a t  i f  a dose of 353 r t o t a l  body i r r a z i a t i o n  is k 

e s t i m a t e d  by t h e  .OAK RIDGE ASSOCIATE3 CXI'IEXSITIZS 

r e s e a r c h e r s .  

16. T h a t  i f  the e s t i m a r e s - o f  t h e  OAK R I D G E  ASSQCZATSD 

UNIVERSITY r e s e a r c h e r s  w e r e  correct? t h e r e  w a s  a s u b s t a n t i a l  

risk t h a t  t r e a t m e n t  of 353 r t o t a l  bo6y i r r a d i a t i o n  could ?rove 

e. * 

- 

SWORN AND SUESCRIBED T O  b e f o r e  ne t h i s  - 1.e day of 

. .  
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I N  THE 2 6 t h  JUDICIAL CIRCUIT FOR ANDERSON COu)\”IY, TEENESSEE 
(LAW DIVISION) 

YdZY SUE SEXTON, ET AL, 

P l a i n t i f f s  : 

vs . 
OAK R I D G E  ASSOCIATED 
UNIVERSITIES, 

Defendant 

NO. L-2728 

MOTION TO COM?EL AXSWERS TO INTERROGATORIES 
TO DEFENDANT 

Bow comes MARY SUE SEXTON AND TAL’ION SEXTON, Parents and 

next f r i e n d s  of TALMON DWAYhTE SEXTON, Deceased, p l a i n t i f f s  in the  

above-entit led cause,  and say: 

:: 

1. On the  17th day of Parch, 1983, p l a i n t i f f s ,  more than 10  

days a f t e r  t he  couinencement of t he  above-entit led a c t i o n  served on 

the  defendant i n  t h i s  cause c e r t a i n  i n t e r r o g a t o r i e s  i n  wr i t i ng  pursuant 

t o  Rule 33 of t he  Tennessee Rules of C i v i l  Procedure,  a copy of which 

is  a t t ached  h e r e t o  and made a p a r t  hereof .  

2. Unsigned an5vers t o  t h e  i n t e r r o g a t o r i e s  w e r e  p rof fered  t o  

p l a i n t i f f s  by counsel f o r  defendant, Wheeler A. Rosenbalm, on May 18th ,  

1983, bu t  executed copies of  the  answers t o  the  i n t e r r o g a t o r i e s  have 

no t  been f i l e d  as promised i n  the  l e t t e r  accompanying t h e  answers, a 

copy o f  which i s  a t t ached  he re to  and made a p a r t  hereof .  

3. No answers t o  t h e  i n t e r r o g a t o r i e s  have been f i l e d  with the  

cour t  and more than t h i r t y  days have elapsed s i n c e  they were served and 

the re  has  been no enlargement of time t o  answer nor have any objec t ions  

t o  t h e  i n t e r r o g a t o r i e s  been served. 

Wherefore, p l a i n t i f f s  move f o r  an order  r equ i r ing  defendant t o  

answer the  i n t e r r o g a t o r i e s  wi th in  f i v e  days from t h e  d a t e  of the 

s e r v i c e  of t h i s  o r d e r ,  and providing t h a t  

answers wi th in  t h a t  t i m e  h i s  answer t o  the  

Dated August 1’7 , 1983 

i f  he f a i l s  t o  se rve  sworn 

complaint s h a l l  be s t r i cken .  

Kathleen H. Tucker 

1 0 1 8 9 3 3  



Gary Davis  u 
Davis 6 N i c k l e  
6 0 2  S .  Cay S t .  $507 
K n o x v i l l e ,  TN 37902  

CERTIFICATE OF SERVICE 

I c e r t i f y  t h a t  a n  e x a c t  copy o f  t h e  foregoingdocumenthas  been 

s e r v e d  upon c o u n s e l  f o r  a l l  p a r t i e s  t o  t h e  a c t i o n  t o  which i t  p e r t a i n s ,  

e i t h e r  by hand d e l i v e r y  of a copy t h e r e o f  to the o f f i c e s  of s a i d  counse l ,  

o r  by m a i l i n g  a copy t o  s a i d  counse l  i n  a p r o p e r l y  a d d r e s s e d  and 

stamped envelope  r e g u l a r l y  d e p o s i t e d  i n  the Uni ted  S t a t e s  H a i l .  - 
T h i s  4 - 7  day of Acgus t ,  1983. , .  ill 

I rc';cr-? 
w v  W 

For Davis 6 
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