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IN THE CIRCUIT COURT FOR ANDERSON COﬁNTY, TENNESSEE

MARY SUE SEXTON and
TALMON SEATON, Parents
and next friends of
TALMON DWAYNE SEXTON,
Deceased,

Plaintiffs
Vs
OAK RIDGE ASSOCIATED .

UNIVERSITIES,

Defendant

nerosmony O Kivse Cheenens ocdce
OFFCE of CHEF (ouvsEL
COuEcTON ACTwe  Fuss

BOX Ne.

LITIGATION Rerion
FOLSER RE: Rick&y SEXTeN

No. L-2728

DEFTENDANT'S FIRST SET OF
INTERROGATORIES TO PLAINTIFFS

Pursuant to the Tennessee Rules of Civil Procedure,

plaintiffs are hereby requested to answer these interrogatories

under oath within thirty (30) days from date of service hereof:

1. With .respect to the averment in your Amended
Complaint that you "were improperly advised
of the purposes and consequences of the treat-
ment' given to Dwayne Sexton by defendant,

plezse state

(a) What you were told zbout the purposes
and consequences of the various kinds
of treatment acdministered to decedent;

(b)> The nazme of the person mzking each such
' stetement to you; and

(c) In what respect each of sa2id statements

was ilmproper

Upon what evidence or informztion do you base

the averment that 'there was a fzilure to pro-

-ide adeguate informztion so that fully in-
formed consent could be given to the treztment

received by the decedent”.
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10.

11.

101887b

What do you contend you should have been
told in order to have adequate information
upon which to give a fully informed consent
to the treatment received by decedent?

State specifically what medical or other care
defendant failed to give decedent which caused
him to suffer needlessly as averred in para-
graph 4 of your Amended Complaint.

State specifically what medical or other care
defendant faziled to give the decedent which -
caused him to have a shortened life expectancy
as averred in paragraph 4 of your Complaint.

How much do you contend the decedent's life
was shortened by the alleged omissions of the

"defendant?

Upon what.do you base-your answer to the next
preceding question? '

. —y

What information did you receive in June, 1981
that indicated that your son had received im-
proper treatment at defendant's hospital?

State the name and address of the person or
persons from whom you received the information
described in response to the next preceding
interrogatory.

Upon what do you base the averment contained in
paragraph 5 that treatments given to decedent
were for some motive or purpose other than to
try to bring under control his disezse?

When, z2nd from whom, did you obtain the infor-
mation or evidence related in response to the
next preceding interrogatory?




12.

13.

14.

15.

16.

17.

18.

On what dates do you contend that decedent
was given radiation treatments by defendant
for the purpose of gathering data for AEC
and NASA?

Describe with particularity the evidence that
you have which shows that defendant gave
decedent radiation treatments for the purpose
of gathering data for AEC and NASA.

State the full name and address of every person
who has informed you that defendant gave dece-*
dent radiation treatments for the purpose of
gathering data for NASA or AEC.

State the date or dates upon which you obtained
each item of evidence which you contend shows
that defendant gave decedent radiation treatments
for the purpose of gathering data for AEC and
NASA. . .

When, and in what manner)” was. the general public
advised that defendant gave radiation treatments
to decedent for the purpose of gathering data for
AEC and NASA, as averred in paragraph 7 of your
Anmended Complaint?

Describe with particularity the records that are
referred to in paragraph 7 of your Amended Com-
plaint, which you contend shows that defendant
was guilty of fraudulent concealment, by giving
the date, title, author, and any other information
that will properly identify and essist in the
location of such records, or attach a copy of
. each of such records to your answers as a part
thereof.

Stzte the date upon which you acquired each of
the foregoing records referred to in respomse to
the next preceding interrogatory, and state the
name of the person, business, office or agency
from which such records were obtained.
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19.

20.

21.

22,

23.

24,

25.

State the name of each physician who gave

you false information or advice, as alleged
in paragraph 8 of your Amended Complaint, and
with respect to each state the substance of
the false information or advice that you were
given.

State the name of each physician who intention-
ally failed to give you information or knowingly
withheld information from you, as averred in
paragraph 8 of your Amended Complaint.

What information do you contend that the physi-
cians listed in response to the next preceding
interrogatory should have given you?

State all the facts upon which you base your
claim that the statute of limitations has been
tolled in this case by concezlment or fraudulent
concealment,

Identify each personm whom you expect to call as
an expert witness at the trial of this case and

(a) State the subject matter on which each
such expert is expected. to testify;

(b) State the substance of the facts and
opinions to.which each such expert is
expected to testify; and

(c) Summerize the grounds for the opinion
of each such expert.

 Describe or give the name of each treatment re-
ceived by the decedent which was not consistent’
with the prevailing standard of care for treat-
ment of lympoblastic leukemia, and give the date
or dates upon which the decedent received such
treatments, »

With respect to the treatments referred to in
response to the next preceding interrogatory,
please state precisely how such treatments devi-
ated or departed from the proper standard of
cere for treaztment of lympoblastic leukemia.
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THIS the 3 day of 3 Z,/-z,:;;‘ﬂ, 1982
2 Z , .

OAK RIDGE ASSOCIATED UNIVERSITIES

By

Hin £ fnbi

Theeler A. Rosenbalim, Attorney

P. 0. Box 39

Knoxville, Tennessee 37901
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IN THE CIRCUIT COURT FOR ANDERSON COUNTY, TENNRESSEE

OAK RIDGE ASSOCIATED
DRIVERSITIES,

NiVE ,

MARY SUE SEXTON and )
TALMON SzX70R, Parents *
and Next rriends of )
TALMON DWAYWNE SIXTON, i
Deceased, )
*
Plaintiffs )
vs. ) NO. 1-2728
%*
)
>
)
*

Defendant

PLAINTIFFS' FIRST SET OF
INTERROGATORLES 10 DEriNDANTS

Pursuant to the Temmessee Rules of Civil Procedure,
Defendant is hereby regquested to Answer these Interrogatories
under oath within thirty (30) days from date of service

thereof:

1. Please provide the names, current addresses znd phone
numbers, and capacities in which employed, of all persons who
treated Talmon Dwayne Sexton whilz he was under the czre of

Dzk Ridge 4ssociated Universities.

2. Please provide pzpers, lerters or scientific jourmal
articles which suggested that the experimentzl izmunotherapy
treztment given to Talmen Dwayne Sextcn would be effective in

treating his acute lymphoblastic leukemia.

3. Please provide us with the protocols for the experi-
mental itmunotherapy treztment given to Tzlmon Dwayne Sexton,
including a statement of the parties respomsible for designing

protocel and those responsible for choosing patients under the

protocol.
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4. What was the standard preferred form of treatment for

.

leukermia in 19567

Lo
o]
H

5. What was the standard preferred form of treatment :

leukemia in 19687

6. What drugs had been used successfully in the treatment of

lymphoblastic leukemia by 1965 and later by 19687

7. Please provide the reviewer's full reports from the
Medical Program Review Cormittee Site Visits to ORAU (ORINS)
from March, 3-4, 1966; January 22-23, 1968; and March 59-11,
1969. |

8. Plezse provide us with 211 information provided to
the Federal Government generated under contract T~88566, including
the contract proposal, the contract, the investigatory protocols,
2ll progress reports, and all peer reviews.

9. Please provide us with the protocols for selecting
patients to be treated in the LETBI or METBI facilities. Plezse
explein how decisions ro trezt pztients in these Zacilities

were made, by whom, and why.

10. Pleese provide us with 211 cataz Zrom the LITBI
facility recorded for Tzlmdn Dwzyne Sexton, Including the
information gzthered via the physiologic umbiliczl system and

stored on the IBM 1800 computer. -

11, Please provide us with 2 copy of Interagency Agreement

40-35-64.
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12. Please provide us with all documents related to
NASA order R-104 (09) or Task 9 and amendments from its

inception to its cancellation or completion.

13. How many patienﬁs were treated for zcute lymphatic
leukemia at ORAU each year between 1957 and 19757 For each
vear, please i%dicate:

(2). Of these patients, how many were under the
age of 18 years?

(b) Of these patients, how many were treated yith
chemotherapy only?

(¢) Of these patients, how many were treated with
totzl body irradiation?

(d) Of those patients treated with whole body

rradiation, how many were children under the age of

e

1B years?

14. How many patients were treated for myeloid leukemia
at ORAU for each year berween 1957 and 19757 TFor each year
please indicate: N

{2} Of these patients, how many were under the age
of 18 yezrs?

(b) Of these patients, how many were trezted with
chemotherapy only?

these pztients, how many were trezted with

th

(c) O
totzl body irrediation?
(d) ©ZI those patients treated with total body

irradizzion, how many were children under the age of
] &

18 years? .

15. Were the doctors at ORAU awezre of immunotherapy treztment
like that given to Talmon Dwayne Sexton being given to other |
human subjects before July, 1865, in the United States, or
elsevwhere? If so, plezse describe the person(s) so treated,

for what condition, where, when and with what results. Please

'
[
1
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indicate any ways in which the treatment given to Talmon
Dwayne Sexton differed from that given to other human
experimental immunotherapy subjects and the reasons for

the changes in treatment procedures.

16. For charts'appearing on pages 327 to 329, in the
Hearing before the Subcommittee on . Investigations and Oversight
of the Committee on Science and Technology, U. S. House of
Représentatives; 87th Congress. lst Session, titled EEEEE.

Totzl Body lrradiation (TBI) Program at Ozk Ridge,held September

23, 1981, (hereinafter referred to as September 23rd hearing)

through what a2ge are patients classified as children?

17. TFor the chart on page 328 of the September 23rd
hearing, is the date at the end of the line the date of

diagnosis or the date of death?

18. How many weeks did each patient survive zafter

treztment with 300 rads or more of radiation? Please
ndicate the illness for which the pztient was treated zand
the patient's age in the Answer to this Interrogztory.

19. VWhen did ORAU stop trezting children in LETBI, end

20. When &id ORAU stop trezting children in

e
e Y
——

[

, and

trs
[

21. OCn page 9 of Schedule 89 for project "Radicsensizivity
in Man: A study of Therapeutic and Accidental Whole-TLody
Irradiation™, Contract no AT(40-1)-GIN-33 caced October 8zh,

1969, the statement is made that "2 mutually cooperative study

has been arranged without additionzl cost to KASA for determinir
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what levels of single, repeated or protracted lrradiation
exposures result in alteration of the bacteriologic f{lora of
persons exposed. This study has received its main financial
support from the Army but is also supported by the AEC budget."
In this regard, please prévide 21l documents be&ween ORINS,

LEC, and the Department of the A%my (or any other government
agency) conceéning the above mentioned program, including but
not limited to research protocols, progress reports, form 189's,
records of site visits, information on patient selection, bee;
reviews, number of patients involved, their ages, and pzpers

published or unpublished.

22, Please provide zll zommunications, letters, and
memoranduxm with personnel of project "Radiationsentity in
Man" AT(40-1) GEN-33 with other researchers conducting
prospective irradiation studies funded by AEC, NASA, DOD,
oT othér government agencies going on at or zround this s:ze
time period of the AZC/NASA/ARNY study at ORINS; correspondence
or other communications including but not limited to Walter
Heller, Alvin Paulsen, Wright Langham, Eugene Saenger, E. L.
Jacobs, B. I. Friedman, Dr. Chen, Miss Pepplinger, znéd Douglas

Grahmn.

23. Please provide 2ll form 189's with appendices for
contract AT-(40-1) GEN 33, as well 25 other decuments relzted
to this contract, such as contract proposzls, the coatract,

ProgTress weports, and peer Teviews.

24. On page 2 of schedule 189, contract mo. AT-(40-1)
GZN 33, the statement is made, "A COMPLETE LIST OF PUBLICATIONS
ARD A LIST OF AVAILABLE COMPUTEZR PROGRAMS GEINEIRATED BY THIS
STUDY ARE LISTED IN 'SAN ANTONIA BRIEFING MATERIAL BOOKLET'™,
circulzzed Merch 23, 1572. Please provide 2ll computer programs

and ctepes referred to iIn the above mentioned staztement as well &

tn
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a copy of the '"San Antonio Briefing Material Booklet."

25. Please provide the following reports:

(a) Andrews, G. A & Lushbaugh, C. C., "Preliminary
Progress Report,” July 1, 1964.

(b) Andrews and Lushbaugh, "AEC/HNASA/ORINS Consul-
tation a2t Division of Biology znd Medicine, Germantown,
Maryland', April 28, 1965.

(e) Aﬁdrews and lushbaugh, "Supplemental Progress
Report'", June 1, 1965. -

(d) Andrews, G. A and Pollard, W. "Conceptual
Design, Report for Proposed Low-Dose Rate Ixposure
Facility at ORINS Medical Division Complex, Vance Road,
Oak Ridge, Tennessee', project £6-1, July 12, 1965. '

{e) Lushbaugh, C. C. & Billingham, J., '"Workshop
Conference about the Feasibility of Measey-Radiation
Effects Upon Human PerZformance', July 22, 1965.

(£) Andrews, G. A. & Lushbazugh, C. C. ”Summa:ization
Progress Report', November 15th, 1965.

(g) Lushbaugh, C. C., Comas, F. EZdward, C. L. znd
Ancrews,. G. A. "Cliniczl ZIvidence of Dose-rzte Effects in
Total Body Irrazdiztion in Mzn', PROCIEZIDINGS OF g SYMPOSIUM
ON DOSE RATE IN MAMMALIAN REDIATION BIOLOGY, April 28-May
1, 1968, Conf. 680410.

(h} Andrews, CG. A., et zl1 "Hemotologic Responses
to Totzl-body Irradiation' presented at Gesellschaft Fur
Neulezarmedizin, Wiesbaden, Germaﬁy, Seprember 23, 1968.

{i) Pzoceedings of a Netionzl Svmmosium on Ngturzl

and Man-Mzde Radiztion in Space, NASA TM-X-2440.

26. Plezse provide the physicizns crder Zor December,
1968, focr Talmon Dwayne Sexton, asthereéppear to be missing
pages in the mediczl recovds provided thus far to Mary Sue Sexntc

-f-
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27. Please explain what items were crossed out on the
physicians orders for Talmon Dwayne Sexton for the page beginning
"3 dec. 1 B Total Body irradiation today 250 Rads". We wish

to know what the orders said, who crossed them out, znd why

(/- /7%/,4/

W. dO0LT SMITH

Attorney for Plaintiff

301 Bighway 68 West
Sweetwater, Tennessee 37874
Phone: (615) 337-3576

they were crossed out.

KATHLEEN M. TUCKER

Attorney for Plaintiffs

- 236 Massachusetts Ave., N. E. #5086
Washington, D. C. 20002

Phone: (202) 5343-1070

5 /.__W- n I3
(457
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IN TEE CIRCUIT COURT FOR ANDERSON COURNTY, TENKESSEE

MARY SUE SEXTON and
TAIMON SEXTON, Parents
and Next Friends of
TLIMON DWAYNWE SEZNTON,
Deceased,

Pleintiffs,

vs. : NO. L-2728
OAK RIDGE ASSOCIATED :
UNIVERSITIES,
Defendant. ; -

DEFENDANT'S REPLY TO PLAINTIFFS'
r i S r L ERROCATORLE

Comes the defendant, Oak Ridge Associated Universities
(ORAU) and in reply to plaintiffs' first set of interrogaztories
says:

Ql: Plezse providé the nzmes, current addresses and
phone numbers, and Eapac;ties in which employed, of 2ll persons
who treated Talpon Dwzyne Sexton while he wes under the care of I

Ozk Ridge Associated Universities.

Al: The physicians who treated Tazlmon Dwazyne Sexton %
while he was under the czre of Oak Ridge Associzted Universities
were:

(1) Raciztion Therspist: Frank Comas, M.D.,
University of Tennessee, Memorizl Resezrch
Center and Hos iial, 1924 Alcoe Eighwey,
Knoxville, Tennessee 37920, (&15) S71-3701.

(2) Chief of Steff: C. L. Edwards, M. D., Mt.

Morris Health Center, 405 Charles Avenue,
Mz, Mprris, Illincis 61054, (B15) 734-6061.

(3) Associzte Cheirman: Relph M. Kanisely, M.D.,

1024 T. Locust, Emmett, Idzho, £3€17, (208)

365-325E89.
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(5)

(6)

(7)

(8)

&)

(10D

(1)

hemztopoietic cells,” in Diagnosis and

Trestment of Acutre Radiztion Injury.

World Heelth Organization, International
Documents Service, New Yerk, 1961 .
0ld, L.J. and Boyse, E.A.

"Immunology of experimental tumors”

Ann. Rev. Med. 15, 167 (1964)

Skipper, H.E.

"The effects of chemotherzpy on the kinetils
of leukemia cell beheavior, "Caﬁcer Res. 25,
1544 (1965)

Southam, C.M., Moore, A.E., &nd Rhoads, C.P.
Humsn Cancer Cells -~ Cancer Patients
(Bemotransplantation of Human Cell Lines) -
Sciemce 125:158-160, 1857. (Sloan-Kettering
Institute, NY)

Southam, C.¥., and Moore, A.EL

Induced immmnity to cancer cell homografts im
man.

Annels NYAC 73/3:635-653, 1958.

Thiersch, J. B.

Attempted traasmission of acute leukexnia Zrom
mzn to mzn by the sternmzl marrow route
Cancer Res. 6, 695 (1946)

Woodruff, M.F.A. znd Nolan, B.

Preliminery observations on tIeatment o
advznced cancer by injection of allogeﬁeic
spleen cells

Tzncet, Vol. 2, 426-29 (1963)

Woodruff, M.T.A. eand Symes, M.0.

~he use of ir—unologically competent cells In
the treatment of cancer; experiments with =&

zrensplanteble mouse Tumor.

1018388
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(3)

Q2:

Stzff Physician: Ryoseku Tenida, M.D.,
V.A. Hospitazl, 2615 Clinton Avenue, Fresno,
California 93703, (209) 225-6100, FTS 466-
5257.

Staff Physician: Helen Vodopick, M.D., Oak
Ridge Medical Center, 170 West Tennessee
Avenue, Ozk Ridge, Tennessee 37830, (615)
483-7411.

Please provide papers,. letters or scientific

journazl articles which suggested that the ~experimental

immunotherzpy treatment given to Tzlmon Dwayne Sexton would be

effective in treating his acute lymphoblastic leukemia.

A2
(L

(2)

(6)

See the following publicatioms:

Alexander, P., Delorme, E.J., and Eale, J.G.
The effort of lymphoid cells from the lymph
of specificelly immunized sheep on the growth
of primary szrcoma in rats.

Lancet 1186-1189, Mey 28, 1966.

Delorme, E.J., Alexander, P.

The treatment of primazry £ibrosarcoma in the
ret with immune lymphocytes.

Lancet 2/7351:117-120, 1864,

Levin, A.G., Custodio, D.B., Mendel, E.Z.,
znd Southam, C.M.

Rejection of cancer homotransplants by
patients with debilitzting non-neoplastic

disezses.

_ Aomals NYAC 120/1:158-160, 1964.

Mzthe, G.
"Secondzry synérome: A stumbling block to
the treatment of leukemia by whole body

fusion of allogenic

S P N 2 -
irradiestion and treans
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Brit. J. Cancer 16(&), 707 (1962)

(12) Woodruff, M.F.A., Symes, M.0O. and Anderson,
N.F.
The effect of intraperitonezl injection of
thoracie duct lymphocytes from normal and
impunized rets in mice inoculated with
Lendshutz ascites tumor.

Erit. J. Cancer 17(3), 482 (1963)

Defendant does not possess copies of these papers. All are

in the public domzin.

Q3: Please provide us with the protocols for the
experimental immunotherzpy treatment given to Talmon Dwayne
Sexton, including a statement of the parties responsible for
designing protocol and thqsé responsible for choosing patients
under the protocol.

L3: Defendant does not possess a copy of the original
Zormzl protocol for the immunotherzpy trezstment of Dwayne Sexton.

An amended protocecl for the treatment is zttached hereto and is

H

labeled Q3. Also zttached is 2 copy of a report on this experi-
mental immunologic approach published in Volume 9 of "Ixperi-
mentzl Hemztology;' the report informelly states thé originel
protocol. The pearties responsible Zor designing <he protocol
rere: G. A. Anérews, R. M. Knisely, C. L. IZdwazis, F. V. Comas,

R. Tenica, H. Vodopick, C. C. Ccngdon znd N. Gengozian. Those

iinérews, C. L. Edwards, R. M. nnisely,‘and ¥. Vodopick.

Q4: What was the stzndard preferced Zomm ol treztment
for leukenia in 18567

Ab:. in 1956 it was co—smon practice to treat acute
lymphocytic leukemiz zs Zfollows: If the petient had acute
iyophoblastic leukemiz zné especizally if he orx she was acutely
111, treztment was initizted with cortisone oT trednisone, oF

ACTH (adrenocorticotrophic hozmones). In less criticezl cases,

1018890

responsible for selecting patients Zor this protocol were: G. A.




lrreatment was initiasted with amethopterin, a folic a2cid antz-
gonist, or 6-mercaptopurine (6-MP), a purine analog, both of
which had to be given in fairly large doses to produce remis-
sions. After this initizl type of treatment, doses éouldvbe
reduced to smaller ones Zfor meintenance therapy. In cases of
relapse, the doses had to be increased again, and if this ap-
proach did not induce another remission, doses had to be in-
creased further to produce toxic symptoms in order to have any
chance to get the éisease in control again. -

Q5: What was the standard preferred-forﬁ of treztment
for leukemiz in 19687

A5: In 1968 two chemotherapeutic agents, Methotrexate
znd Vineristine, were used in the treatment of lymphoblastic
leukemiz. In a2ddition to these two drugs, S-mercaptopurine and
adrenocorticosteroids were azlso important drugs in the mgnagement
of childhood leukemiz. The generzl recommendation for the treat-
ment of acute lymphoblestic leuvkemiaz was toﬁinduce 2 remission
with Prednisdhe, znd begin. 6-MP when remission was achieved.
When relapse occurred, rcemissions were induced 2gain with
Prednisone, and maintepance therapy was attempted by using Metho-
trexate.

Q6: What drugs had been used successfully in the
treatment of lymphoblastic leukemia by 1965 and later by 19687

A6: In 1965 the trestment o acute lymphoblastic
leukemiz consisted of the cbmbined or sequentizl use of cortico
steroids, 6-merczptopurine, and emephopterin. Drugs that had
been successfully used in the treztment of lymphoblastic leukenia
in 1968 zre described in the answer to gquestion 5.

Q7: ©Please provide the reviewer's Zull reports ZIrom
the Medical Program Review Comzittee Site Visits to ORAU (ORIRS)
from March 3-4, 1666; January 22-23, 1968 and Merch 8-11, 1969.

A7: The reports requested are attached hereto znd zre
labeled Q7.

1018891
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Q8: Please provide us with 21l information provided to

lithe Federal Government generated under contract T-88566, includ-

ing the contract proposal, the contract, the investigatory pro-
tocols, all progress reports, and zll peer reviews,

A8: The requested information that is in defendant's
mossesion is zttached hereto and is labeled QB.

9: Please provide us with the protocols for selecting
&atients to be treztred in the LETBI or METBI facilities. Please
explain how decisions to treat.patients in these facilities were
Fade, by whom, and why.

£9: Defendant is unawere of any formally written
Fro:ocols for selecting pztients to be treated in the LETBI or
METBI facilities. Decisions to treat patients in the LETBI or
METBI facilities were made by the clinical staff =t weekly staff
meetings. Those usually zttending the weekly meetings were Drs.
Fnisely, indrews, Edwerds, Vodopick, Comas, Xelson, Tanida, and
resideﬂts. Decisions to treat petients Iin these facilities was
made on & case by case basis; tTreztment wasﬂtailored to indivi-
duzl patient needs.

Ql0: Plezse provide us with ell dzta Zrom the LETBI

Fh

acility reccrded for Talmon Dweyne Sexton, including the iInfor-
mation gathered wvia the physioclogic umbilical system and stecred
on the IBM 1800 computer.

410: The date recozded for Telmon Dwayne Sexton in the
LETB]l facility is zttached hereto and is lzbeled Q10. None of
the dzta was ever stored in the IEM 1800 computer. eta for &
patient other than Tzlmon Dweyne Sexton appears on the last pege

0f the zttached informztion; that patient's nzme has been ob-

protect the patient's privacy.
11: DPlezse provide us with a copy o©f Interagency
P P7
Agreement 40-35-64.

v

0
£1l: The requested informetion that is In defencant's

Fossessiou is zttached hereto &nd is lzbeled Q1.
1

1018892



1957
1658
1959
1960
1961
1962
1963
1564
1965
1966
1967
1968
1969
1970
1871
1972
1573
1874
1875

(2)

18 yezrs.

10188493

of

5
3
4
1
1
3
&
3
2
2
2
3
2
0
0
3
0
0

0

Ql3: For each

Ql2: Pleese provide us with all documents related to
NASA order R-104 (09) or Task 9 and zmendments from its inception
to its cancellafion or completion.
A12: The requested documents that zre in defendant's
possession are attached hereto znd are labeled Ql2.

Q13: How many patients were treated for acute lymphatic
levkemiz 2t ORAU each year between 1957 and 189757

Al13: The'number of pztients treated for acute lymphatic

leukemia or acute leukemia at ORAU between 1957 and 1975 were:

patients .
patients
patients
petient
patient _ R
patients
patients
petients
patients
patients
patients
patients

petients

patients
patients

yezr, please indicate:

these pztients, how many were under the

zge of 18 years?

40

£13: Thirty-six of these petlents weTe under the age of




Q13:

1957
1958
1959
1960
1961
1962
1063
1964
1965
1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
(®)

0f these pztients,

NwU\Nl—‘ODw

2
2
3
2
0
0
3
0
0

0

patients
patients
patients
patients
patient

patients
patients
patients
patients
petients
patients

patients

patients
patients
petients

patients

chemotherapy only?

£13: Twenty-one of these

chemotherzpy omnly:

1957

1

0
2
0
1
1
3
2
0
2

patient

patients were

-
[%S

-
-

ec

-
[

how meny weTe trezted with

ed with




.

1867
1968
.1969
1970
1971
1972
1973
1974
1975
Q13: (c)

2
2
2
0
0
3
0
0
0

petients
patients
patients
patients
patients
patients
patients
patients

patients

0f these patients, how manj were treated with

totzl body irradiztion?

A13: Eighteen of these patient

body irradiation:

1857
1958
1959
1960
1261
1962
1963
1064
1965
1866
1967
1968

1966-1975 - 0 patients

Ql3: (a)

ivrzdiztion, how man

0f those patients

w N o OH N W

4

o o [ | ad

=

patients

patients

-patients

patient
patients
patients
patients
patient
patient
patients
pézients

patient

s were trezted with total

rrezted with whole Dbody

y were chilcren under the age of 18

£13: Fourteen of the patients trezzed with whole body

jrradiation were children under the age of 18 vears:

1057 -~ 3 petients

1958 - 3 patients
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1939 - 2 patients
1960 - 0 peatients
1961 - 0 petients
1962 - 1 patient
1963 - 2 patients
1964 - 1 patient
1965 -~ 1 patient
1966 - 0 patients
1967 - 0 patients -
1868 - 1 patient

1970-75 - 0 patients
Ql4: How many patients were trezted for myeloid
leuvkemia 2t ORAU for each vear between 1957 and 18757
'Al&: Seventeen patients were trezted for myeloid
leukemia or granulocytic leukemiz 2zt ORAU between 1954 znd 1975

as follows:

1957 ~ 0 patients
1958 ~ 1 patient i
195% - 0 patients
1960 - 2 pztients
1961 - 1 pztient
1962 - 3 patients
1963 - 3 patients
1964 - 3 patients
1965 - 1 petient
1866 - 0 petient
1967 - 2 patients
1068 - 0 patients
1969 - 0 patients
1870 - 0 patients
1871 - 1 pztient
1¢72-75 -~ 0 petients

Ql4: Tor each vear

I01889b
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(&)

zge of 18

0f these patients, how many were under the

years?

Al4: Eleven of these patients were under the zge of 18

vears:

1957-

1960
1961
1962
1963
1964
1965
1966
1967

1068~

1971

1972-

Ql&: (B

59 - 0 patients

patient
patient
patients

patients -
patients

0
1
1
2
2

- 3 petients
0
0
1
70 - 0
1

75 - 0 patients

0f these pztients, how many were treated with

chemotheraphy only?

Al4: Five

of these pztients were treated with

chemotheraphy only:

1960
19863

-

86

6
7

~

1

\0

1

\0
[

Ql4: (c)

- 1 patient

- 1 patient
1

'
'_‘
e)
f
rt
P‘
(1]
3
L

- 1 petient

£ these patients, how mzny weTre trezted with

<ozzl body irradiatiom?

-

14: 0f the seventeen pztients trezted for myeloid oI

granulocytic leukemie, eleven were treated with totel

body irradisztion.

1958
1960
1561

(018891

- 1 patient
- 1 patient
- 1 patient
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1962
1963

3 patients

2 patients
1964 - 2 petients
1965

1l patient

Ql4: (&) ©Of the patients treated with <toteal
irradiztion, how many were children under the age of 18
years?

Al4: Of the patients trezted with total body

irrediation six were under the zge of 1B years:

1961 - 1 patient -
1962 - 2 patients
1963 - 1 patient

1964 - 2 pzatients
In the answers to gquestions 13 and 14 the yezrs listed denote the
vear of the first treatment of a patient.
Ql5: Were the doctors zt ORAU awere of immunctherapy
treatment like thet given to Talmon Dwazyne Sexton being given to
other humen subjects before July, 1965, in the United States, or
elsewhere? 1II so, plezse describe the person(s) so trezted, for
what condition, where, when and with what results. Plezse
indicate zny ways in which the treztment given to Talmon Dwzyne
Sexton differed Zfrom that given to other humen experimentel
irmunotherzpy subjects and the zrezsons Zor the chaznges in
t-eatment procedures.

£15: The specific protocol used to treat Tzlmon Dweayne
Sexton had not previously been used, but znzlogous prozocols had
been used prior to July, 1965, in treating humezn subjects.
Ql6: For charts zppezring on pages 327 to 329, in-the
lezring before the Subcomzittee on Investigations and Oversight
of the Com—ittee on Science eznd Technology, U.S. House oI

Representzctives, 97th Congress, lst. Session, titled Euzen

]
ty
(98 )
-

‘Bodv Irracdiastion (TBI) Program &t Czk Ridpe, held Septexbe

1981, (hereinzfter referred to zs Seprtember 23rd hezring) through

what a2ge are patients classified as chiléren?
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A16: In the charts at pages 327-29 of the Hearing
Report, petients 15 years oI younger zre classified as children.
Ql7: For the chart on pzge 328 of the September 23rd
heering, is the date zt the end of the line the date of diagnosis
or the date of death?

A17: In the chart at pege 328 of the Hearing Report the
vear zt the end of the line indicates the year during which death
occurred.

Ql8: How many weeks did each patient survive a{ter
treatment with 300 rads or more of radiztion? Please indicate
the illness for which the patient was treated and the pztient's
age in the Answer to this Interrogatory.

£18: The informztion requested is attached hereto and
is lzbeled Q18. .

Q19: When cid ORAU stop treating children in LET3I, and

A1%: Only cne child was ever irradizted in the LETEI
faecility. Thnat child was trezted inm 196°. ”Ihe facility wes
originally designed to test the idea that radiatiom delivered at
2 low rate had the potential for providing the same therzpeutic
benéfit to the patient as razdistion cdelivered at 2 high Tzate
without causing the undecirable side effects observed at the high
rates. 7To get the szme dose at a low rate, however, the patient
had to be exposed for much longer periods of time. After &
period of use of the LETBI facility, it became clezr thet given
the sazme therzpeutic benefit Irom rzdéiztion in the slow-rate
LETBI facility or in the high-rete METEI facility, patients pre-

ferred the METBI facility beczuse of the shorter time necesszry

Q20: Wnen ¢id ORAU stop trezting children in METEI, and

why?

420: The lest child wes trezted in the METBI Zfacility
iin 1968. The METEI Zfacility was used zo trest petients unctil
1974. &After 1968, the combinztion of various chemotherapeutic

4
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agents in conjunction with cranizl znd/or spinzl radiztion proved
to be an effective form of treatment for leukemie in children.
'There was never a formal decision that no further children would
be trezted in METBI as seems to be implied by question 20.

Q21: On page 9 of Schedule 89 for project "Radiosensi-
tivity in Man: A study of Therapeutic and Accidental Whole-Body
rradiation", Contrect No. AT(40-1)-GEN-33 dzted October 8th,
1969, the statement is made that "a mutuzlly cooperative study
has been arranged without additional cost to NASA for determining
what levels of single, repezted or protracted irredietion ex-
bosures result in ezlteration of the bacteriologic flora of per-
sons exposed. This study has received its mein financizl support
from the Army but.is zlso supported by the AEC budger.” Imn this
regard, please provide 21l documents between ORINS, AEC, and tﬁe
Depzrtment of the Army (or any other government zgency) concern=
ing the zbove mentioned program, including but not limited to
resezrch protocols, progress reports, form 189's, records ofsite
visits, informstion on patient selection, peer reviews, number of
maztients involved, their ages, znd pzpers published or unpub-

lished.

5

421 e Tequested informztion that is in delendant's
possession is zttached hereto and is labeled Q21.

Q22: Please provide all communications, letters, end
memorzndux with persomnel c¢f project "Radiatiomsensitivity In
Mzn" AT(40-1) GEN-33 with other <wesea-chers conducting
Srospective irradizrion studies funded Ey LEC, NASA, DOD or other
government agencies going on et or around this same time pexiod
on the AEC/NASA/ARMY study at ORINS; correspondence or other
commuﬂicazioné including but not limited to Welter Heller, &Alvin
Pzulsen, Wright Langham, Zugene Saenger, E. L. Jacobs, B. I.
Triedman, Dr. Chen, Miss Pepplinger, and Douglas Grzham.

422: The requested information that is iIn defendant's

Dossession is attzched hereto and is labeled Q22.
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Q23: Please provide ell form 189's with eppendices for
contract £T-(40-1) GEN 33, es well es other documents related o
this contract,'such as contract proposals, the contract, progress
reports, and peer reviews.

A23: The requested informstion that is in defendant's
mossession is attached hereto and is labeled Q23.

Q24: On page 2 of schedule 189, contract No. AT-(40-1)
GEN 33, the statement is made, "A COMPLETE LIST OF PUBLICATIONS
WWND A LIST OF AVAILABLE COMPUTER PROGRAMS GENERATED BY THIS STUDY
IARE LISTED IN 'SAN ANTONIA BRIEFING MATERIAL BOOKLET';", circu-
lated March 23, 1872. Please provide all computer programs and
tzpes referred to in the zbove mentioned statement as well as 2
copy of the "San Antonio Briefing Mzterizl Booklet."

A24: Defendant does not possess the computer programs
end tzpes to which question 24 refers; nor does defendznt have 2
copy of the '"Szn Antonio Briefing Materiazl Booklet."

Q25: Please provide the followiﬁg Teports:

(2) Ancrews, G. A & Lushbaugi, C.C., "Preliminacy

Progress Report,” July 1, 1964.

(b) Andrews and Lushbaugh, "AEC/NASA/ORINS :
Consultation at Divisicn of 3iology and Medicine, |
Germantown, Maryland”, April 28, 1965.

(c) &ndrews znd Lushbaugh, "Supplementel Progress
Report', June 1, 196€5.

(&) Andress, G.A. and Pollazrd, W. "Conceptuzl
Design, Repert for ?:oposed'Low—Dose Rzte ZIxposurTe
Tacility zt ORINS Medicezl Division Co:piex, 'zance Rozd,
Ozk Ridge, Tennessee', project 66-1, July 12, 1865.

(e) ZLushbaugh, C. C. & Billinghem, J., "Workshop
Conference zbout the Feasibility of Mezsey-Radiztion
Effects Upon Humen Performance’, July 22, 1965,

(£) Andérews, G. A&. & Lushbzugh, C. C. "Suvmmari-

-1

zation Progress Report', November 13, 1965.
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(g) Lushbaugh, C. C., Comas, F. Edward, C. L. and
andrews, G. A. "Cliniczl Evidence of Dose-rate Effects
in Total Body Irradistion in Man", PROCEZEDINGS OF 4
SYMPOSIUM ON DCSE RATE IN MeMMALIAN RADIATION BIOLOGY,
April 29-May 1, 1968, Conf. 680410.

(h) Andrews, G.A., et 2l "Hemotologic Responses
to Total-body Irradiation" presernzed at Gesellschaft
Fur Nculearmedizin, Wiesbaden, Germany, September 28,
1968, -

(i) Proceedings of a Nationzl Symposium on

Rzturel and Man-Made Radiation in Space, RASA TM-X-

2440,
£25: Defendant does not heave copies of the reports
requested in parts (d), (e), znd (i) of question 25. The other
Lequested reports are zttached hereto znd are labeled Q25.

Q26: Please provide the physicizans order for December,
1268, for Telmon Dwzyne Sexton, &s there zppear to be missing
mages in the mecdical records provided thus far to Mary Sue Sex-
on.

£26: Physicizns orders Zor Tzlmon Dwayne Sexton Ior
December, 1968, are zttached hereto and zre lzbeled Q26. Defen-
dznt is unaware of zny missing pzges in these medical :ecords..

Q27: Please explein what items were crossed out on the
physicizns orders fcr Tzlmon Dwayne Sexton Zor the page beginning
"3 dec. 1 B Totezl Body irradiztion todey 250 Reds". We wish o
know what the corders szid, who crossed them out, end why they
were crossed out.
A27: The items crossed out in the physician's orders
fo- the pege deginning "3 Dec." say:
L Insert nzso-gastric Zfeecing tube (gently) beloze
going to TBI METBI--inject 20 ml cf sterile szline
without preservative--zspirate back 2 =l Iroxz stomach;

send to bacteriology for culture--lezve n.g. rube in
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during irrediztion and repezt culture technigue one

hour zfter irracdiation--repeat bacteriology survey &t

that tioe.

Cowpazine 2.5 mgm IM 1/2 hour beiore irradiation

v

Dr. Edwards crossed out the orders. The orders were
crossed out because Dr. Edwaxds decided to give the Compazine by
suppositoery rather than by injgction znd to spare the patient <he
discomfori from the nasogastric tube.

This dey of , 1983. -

0AK RIDGE ASSOCIATED
UNIVERSITIES

By:

Swo-r. to =znd subscribed before me this __ dey o
1983
) .

Notary Public

My Commission Ixpires

——
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IN THE CIRCUIT COURT FOR ANDERSON COUNTY, TENNESSEE

' MARY SUE SEXTON and
TALI0ON SEATON, Parents
and next friends of
TALMON DWAYNE SEXTON,
Deceased,

Plaintiffs

lovs '  No. L-2728
| DAK RIDGE ASSOCIATED

| UNIVERSITIES, |

. Defendants

l " REQUESTS FOR ADMISSION

Pursuant to the requirements and provisions of Rule 36

of the Tennessee Rules of Civil Procedure, plaintiffs azre hereby
requested to admit, for purposes of the perding action only, the

truth of the following matters and statements:

(l)' That your son, Dwayne Sexton, first became a patient
at O2k Ridge Associated Universities Clinic on July 27, 1965.
(2) Thet et the time of his first admission =o the Ozk

Ridge 4ssocizted Universities Clinic, Dwezyne Sexton was three

(3) That you admitted your son, Dwayne Sexcton, to Ozk
Ridge Associated Universities Clinic or Hospital for examinztion
and treztment upon the recommendation of your family physicizn.

(4) Thet the doctors at Ozk Ridge 4ssocizred Universicie
Clinic diagnosed Dwayne Sexton's condition as acute lymphoblasctic

levkemia.
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for use in the care of your son were unproven by medical exper-

h ience and that the consequences of those treatments were un-

predictable.

!

% ’ {12) 1n advising and informing you about the standard i
;i and experimental treatment available for use in the care of your
l son, and the risk incident to such treatment, the defendant
followed the practices and standards then generally recognized
by reasonable medical practitioners in the medicel profession
! uynder the same or similar circumstances.

(13) In August, 1965, you chose to have your so;,
Dwayne Sexton, treated by an experimental treatment program
known as immunotheiapy.

(14) Tollowing the use of immunotherapy your son was
also treated by chemotherapy, the standard treatment for acute
lymphoblastic leukemia.

. (15) Both the impunotherapy and chemotherapy programs

of treatment fziled to cure Dwayne Sexton.

(16) 1In December, 1968, you choscho heve Dwzyne Sexton
.. !
treated by an experimental treatment method or program known as

total body irradiation or irradiation therapy, after having been

i
advised and informed about the nzture and purpose of that experi-
! : ; g - ’
jj mental treatment, the possible zltermative methods of treatment,
the risk involved with irradiation therapy, znd the pessitilicies
of complicetions resulting Zrom it.

5 (17) You were informed and advised that irredistion

‘therzpy was unproven by medicazl experience and that the conse-

quences of treatment by irradiation therapy were unpredictable.
(18) 1In treating and caring for Dwayne Sexton Cak Ridge
Associzrted Universities Zollowed the practices and standaxds

enerzlly recognized by rezsoneble mediczl practitioners durin
=COE : g

the period of July 27, 1965 to December 29, 1968 for the treat-

! ment of acute lymphoblastic leukemia in chilcren.
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(5) That Dwayne Sexton died on December 29, 1968, as a
result of acute lymphoblastic leukemia.

(6) That at the time of Dwayne Sexton's initizl azdmis-
sion to Oak Ridge Assoclaced Universities Clinic on July 27, 1965Y
and during the -ollow1ng three years until his death on December
29, 1968, there was no cure known to medical science for acute
lymphoblastic leukemia in children.

(7) At the time of Dwayne's inirizl admission to Oak
Ridge Associated Universities Clinic you were informed that your
son could be treated in that clinic with the standard treatments
customarily and geﬁerally employed by the medical profession for
the treatment of acute lymphoblasticlleukemia in children.

(8) The standard treatments generally and customarily
used by the medical profession between July 27, 1965 and December

29, 1968 for the treatment of acute lymphoblastic leukemiz in

wm

children would not cure the patient of that condition and there wa

no assurence that these treatments would prolong the patient's

life.

(9) When Dwayne Sexton was first admitted to Ozk Ridge
Associated Universities you were zlso informed that experimentazl |

treatment methods were avallaole for use in the treaztment of

your son i1f you chose to use those treatments rather than the
standard procedures then avazilable.

(10) The doctors at Ozk Ridge Associated Universities
exnlalned to you the nature and purpose oi the exDerlhentgl treat-

ment, the possible alternative methods of treaztment availeble,

|
|
the risk involved in the experimental treatment, and the Doss;- ‘
bilities of complications resulting £rom the experimental trezt- ‘
ment. !

(11) You were informed by the doctors at Ozk Ridg i

tssocizted Universities that the experimentel treatments aveilebls



i

|
u

(19) Dwayne Sexton was not given radiation treatments
by Oak Ridge Associated Universities for the purpose of collect-
ing data for AEC, NASA or any other person, entity or agency. '

(20) The radiation treatments administered to Dwayne
Sexton by Oak Ridge Associated Universities were given to him i
solely for the purpose of trying to improve and cure his condi~
tion of acute lymphoblastic leukemia!

(21) During the course of its use of irradiation therapy
Oak Ridge Associated Universities did not provide data to AEC,

NASA, or any other persom, entity or agency about the effects

of radiation on children, !

(22) The information or data collected by Oaﬁ Ricdge i
Associated Universities during the course of treztment of personsi
having acute lymphoblastic Leukemia or other malignancies was ;
made available to hospitals, Universities, research facilities
and the scientific community generzlly.

(23) You do not presently have possession of any infor-

mation, fazcts or evidence zbout the treztmeh:, or zlleged im-

proper treatment,of your son Dwayne Sexton by Oak Ridge Associ- '
¢ s X : i
ated Universities that was not known by you, or discoverzble by

you in the exercise of due diligence, more thzn one vear prior
to March 15, 1982,
(24) The treatment administered to your son Dwayne

Sexton by Oak Ridge 4ssociated Universities was Zurnished to vou

free of cost or charge. - :
-3 /’/’3 ’ " - 8 }
This the. ¢ day of AL AL, 19 !

OAK RIDGE ASSOCIATED UNIVERSITIES

CERTIFICATE OF SIRVICE

/\/7 / "
|-certity that an evact ceny €f the feragomf cosumin. /7/ / /7 /
2rtes 10 the By / l'j"’«’_,{"/\ / /é/,-—?,/"'//uf

has heen served uzen coensel for b

fimation to whith it me tdins. cihar =y hznd diliviry . _ L

ot 2 coov ‘merzof t2 ho odices of saic coinse’, oty wneerer A, Rosenbsz i, aATiOmey
[hamas 2 cupy 10 S0 ce.nsd 2 priperty aderezizt P. 0. Box 39

! " . . .
Fr4 semped enveicpe resuarly depssied n o the Knoxville, Tennessee 37901

ated Siates Li2il

Tms =t gay of

% .(3(45 o Sl
/7 ) 7’)7 s \,/»/J

For FRESTZ. WMZCOUNELL &
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I8 THE CIRCUIT COURT FOR ANDIRSOR

COLTIY, TENINESSEZE

MARY SUE SEXTON and
TALMON SZTON, Parents
and next rriends of
TALVMAN DUAYNE SEXTON,

e

,
M~

Deceased, )
W%
Plaintifis )
*
Vs, )
AKX RIDGEZ ASSOCIATED )
UNIVERSITIES, *
)
Defendants *
ANSWER TO REQUEST FOR ADMISSION
Plaintiffs, answer the Request for Admission

hereto served upon him on January 3rd,
1. They admit the truth of

in paragraph one (1) of the Request.
2. They admit the truth of

. in paragraph two (2) of the Request.
o - .

3. They acmit the truth of

in paragraph three (3) of the Request.

4. As to the statement of

peragraph four (&4) of the Request, Plair

1683, as follows:

the statements contzined

the statements contained

the statements contained

facts appearing in

.

ntifis have ce

i\l

rezsonable inguiry

obteinable to themis

znd the information known or readily

insufficient to enable them to either

acmit or deny statement ol facts.

ci facts gppeearing in peragraph five (5) of the

Plaintififs have made

inown or reacdily ob:aina
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them to either admit or deny statement of facts.

6. They deny the truth of the statements
contained in paragraph six (6) of the Request.

7. They deny the truth ol the statements
contained in paragraph seven (7) of the Request.

8. They deny the truth of the statements
contained in paragraph eight (8) of the Request,

9. They admit the truth of the statements
contained in paragréph nine (9) of the Request.

10. They deny the truth of the statements
_contained in paragraph ten (10) of the Request.

‘ 11. They deny the truth of the statements

contained in paragraph eleven (11) of the Request.

12. They deny the truth of the statements
contained in paragraph twelve (12) of the Request.

13, They admic the truth of the statements

contained in paragraph thirteen (13) cf the Request.

‘ 14, As to the statement of facts appearing
in paragraph fourteen (14) of the Request, Plaintiffs
.have made reasonable inquiry and the iﬁformation known
or readily obtainable to them is insufficient to enable

them to either admit or deny Statement cf facts.
15. They admit the truth of the statements
contained in paragraph fifteen (15) of the Reguest.
16. They deny the truth of the statements
contained in paragraph sixteen (16) of the Request.
17. 7They deny the truth ¢ the statements

contained in paregraph seventeen (17) of the Request.

c

n
18. They deny the truth of the statements

conteined in paragraph eighteen (18) ol the Reguest.
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19. They deny the truth of the statements
contaiéed in paragraph nineteen (19) of the Reguest.

20. They deny the truth of the statements
contained in paragraph twenty (20) of the Request.

21. They deny the truth of the statements
contained in paragraph twenty-one (21) of the Request.

22, As to the statement of facts:appearing

in paragraph twenty-two (22) of the Request; Plaintiffs
have made reasonable inquiry and the information known
or readily oBtainable to them is insufficient to enable.
.thém to either admit or deny statement of facts.

23. They deny the truth of the statements
contained in paragraph twenty-three (23) of the Request.

24. They admit the truth of the statements

contained in paragraph twenty-four (24) of the Request.

THIS_ "' day of ' .. . . 1983.

TARY SUZ SEXTOR

-

P
IR IR

TALMON SZXTON

W. HOLT SMITH

Attorney for Plaintiifs

301 Highwey 68 Vst

Sweetwater, Tn. 37874 DR
Phone: (613) 337-337% : s w

KATHLEEN M. TUCKER Y (7
Adttorney for Plaintiffs . A
236 Massachussetts Ave., N. L. § 506 —= U
Washington, D. C. 20002

Thone; (202) 5432-1070
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" "OAK ‘RIDGE ASSOCIRTED
" 'URIVERSITIES

"IN THE CIRCUIT COURT FOR ANDEPSON COUNTY, TENNESSEE

MARY SUE SEXTON and
TARLMON SEXTON, parents and
next friends of

TAIMON DWAYNE SEXTON,
Deceased,

Plaintiffs No. L-2728

vs'

’Defendant

€6 8% we B0 o4 ws %0 e se ws 5 a2 we v e

RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY "JUDGMERT

Plaintiffs, by Gary Davis and Kathleen M. Tucker, their Attorneys,
and in answer to Defendents' Motion for Summary Judgment, respectively

-

state:
'

(1) That there is a genuine dispute between the Parties as to
whether the Plaintiffs' cause of action'is barred sy the one year statute
of limitations contained in T.C.A. Section 28-3-104 and T.C.A. Secticn
29-26-116. | ~

(2) That there is a genuine dispute between the Parties as to
wvhether the Plaintiffs' cause of actioq is ba;:ed by the three year
statute of limitations for malpractice actioﬁs contained in T.C.:x.
Section 29-26~116(3).

(3} That there is a genuine éispute between the Parties as %o
Sraudulent conceaiment cf the cause of action by Defencdant which tolled
the statute of limitations.

(4) That Defendant's acts of ommission and frazudulent s:tatements
o Plaintiffs tolied the statute of limitations.

(5) That Plaintiff's first began learning of their cause oI action
in the summer of 1981, so that this action was filed within ome vear
after discovery that the cause of zcticn exists as reguired by Section
2B6-3~104 ané T.C.A. Section 25-26-116.

(6} That in support ¢f this answer Flaintiffs file herewith the

AfZidavit of MaRY SUT 'and TALMON SIXTON, Plaintiffs, dated June 8, 18E2,
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WHEREFORE, Plaintiffs pray that this Court deny Defendant's Motion

for Summary Judgment.

. —
. Dated x\uwe /D ' 1983

4 7 A
Gary Davis Y\
Davis and Nickle
602 S. Gay ., Suite 507
Knoxville, TN 37902

Kathleen M. Tucker
236 Massachusetts Ave., NE #506
washington, DC 20002

CERTIFICATE OF SERVICE

I certify that an exact copy of the foregoing document has been served
vpon Counsel for all parties to this litigation to which it pertains,
either by hand delivery of a copy thereof to the offices of said Counsel,
or by mailing a copy to said Counsel in a properly addressed and stamped
envelope regularly deposited in the United States Mail.

AN

This ’O day of AL \vw;.o SE3.

RN

For GARV AVIES, \DA\«IS and NICICE
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"IN THE CIRCUIT COURT FOR ANDERSON COUNTY, TENNISSETE

MARY SUE SEXTON and

TALMON SEXTON, Parents and ot
next friends of
TRIMON DWAYNE S"XTON
Deceased,

o

Plaintiffs No. L-2728

vs.

OAX RIDGE ASSOCIATED
UNRIVERSITIES :

Defendant H

RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
MEMORANDUM OF POINTS AND AUTHORITIES

It is well established in. Tennessee that fraud will toll the

statute of limitations. Khalev v. Catlett, 103 Tenn. 347, 53 S.w. 131

(1899); Bodnevy v. Austin, 156 Teﬂn. 366, 2 S.W.24 104 (1228); Hudson v...

shouléers, 164 Tenn. 70, 45 S.W. 24 1072 (1932); rlbert v. Shexman, 187

Tenn. 133, 67 S.w.24 140 (l°34), Hall v, De Saussu*e, 41 Tenn. App. 572,

297 S.W.24 81 cert.denied; De Saussure v. Rall, 201 Tenn. 164, 297 S.W. 2d

- '

80 {1956); lonisville and Nashville Railrocad Company v. Disspain, 275

F.2d 25 (C.A.Tenn. 1960); Redwood v. Faskind, 49 Tenn. App. €9, 350 sS.w.2d

414 cexrt. denled (1961), Rav v. Scheibert, 224 Tenn. 99, 450 S.W.2d 578

(1969), appeal zfter remand 4B4 S.W.2d €3 (Tenn.App. 1972); Cooder v.

Cordova Sand & Gravel Co., . Inc., 4BS S.,W.24 261 (Tenn. App. 1971);

Jackson v. Travelers Insurance Co. of Hartforé, Conn., 403 F.Supp. 986,

(M.D.Tenn. 1£75) modified and 2££'4; Tdwaxds v. Travelers Insurance of

Hartford, Connecticut, 563 F.28 105 (6«h Cir. _9/7). Long v. State Tarm

ire ‘& Casualtv Co., 510 S.W.25 517 (W.D.Tenn. 1974). TFurther, T.C.A.

Section 25-26-116(3) clearly states that "...where there is fraudulens

' conceelment on the part cf the Defencdant...the action shell be cormenced

within one vear after discovery that the cause of action exists."

In Rav v. Scheibert, a malpractice action against a physician by &

formexr patient, the Plaintiff argued that "...beczuse the Defendant who

owed the Plaintiff the duty of a full éisclosure Zraudulently concealed

+he cause o©of ac<icn fromn him the statute of limitations @ié not begin =c



run until the cause of action was discovered by the Plaintiff...” (Supra
at 579). The Court ruled in favor of the Plaintiff, stating, "The
allégations charged the Defendant with fraudulent concealment of the
Plaintiff's cause of action, which, if proved, will toll the statute.”
(Suéra at 581). The instant complaint also charges the Defendant with
£ravdulent concealment of Plaintiff's cause of action, and this action
was filed within one year after discovery that the cause of action exists.
This case involves medicz) treatment of TALMON DWAYNE SIEXTON
(hereinafter DWAYNE), Plaintiff’'s infant son, now Geceased, by the OAK
RIDGE INSTITUTE OF NUCLEAR STUDIES MEDICAL DIVISION, latexr known as
| OAK RIDGE ASSOCIATED UNIVERSITIES MEDICAL CLINIC (hereinafter om;: ‘:__
medical clinic). DWAYNE entered ORAU medical clinie in>Ju1y ofd!!!)where
he was diagnosed as.suffe:ing from acute lymphatic leukemia.. Malpractice
is alleged regarding the immunotherapy experiment to which DWAYNE was
submitted shortly after his arzival in 1965 and in the total body ir-
radiation to which he was subjecéed shortly before hi; death in December

of 1968. The parents allege that fraudulent statements were made to

them to induce their consent to these treatments, ;nd that agents of
Defendant withheld other information, which they_werq;unde: a duty to
reveal, in order to induce their consent to these treatments. Either.
the fraudulent representziions of agents of Defendant or the concealmment
of facts which there was a duty to transmit are sufficient to toll the
statute of limitations in this action.

While the Tennessee Supreme Court in Pztten stated that "mere
silénce does not constitute fraudulent concezlment,” it clarifies this
assertion by pointing out that "...in adéition to 2 falilure to disclose
known facts,...there must be a lecal or eguitzhle duty resting on the

party knowing such facts to cdisclose them." (Pztten v. Stanazc ¢il Co.

of Louisiana, 165 Tenn. 438, 55 S.w.2d 759 (1833). The Court states
further, "Hence, in order that suppression of the truth may censtitute
£rzud, there must be a suppression of facts which one party is under a
legal or equitadle oblication to cormunicate to the other, and which the

other party is entitled to have communicated to him." (Patten v. Standard

Cil Co. of iouisiana, supra 2t 7€l).
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The Court found no duty to disclose in Patten, an action involving
an airplane accident which killed plaintiff's husband. Defendant's
delivery of allegedly faulty fuel to the airplane on which plaintiff's

husband traveled, .and the defendant{s instructions to employees to keep

information zbout the faulty fuel secret, formed the basis of this case.
The Court found no relationship between the parties requiring such a dis-

closure. But the Court stated in Petten at 76l:

..the facts concealed must be such as, in fair dealing,
the one party has a right to expect to be disclosed, and
such a&s the other party is bound to disclose. IZf, then,
there is a legal obligation to speak, a failure to ‘speak
amounts to a suppression of the fact which should have
been disclosed; and such failure is & freud...

In Eall v. De gaussure (supra at 85), the Court held that failure

to speak where there is a duty to speak-is the eguivalent of some positive

act or artifice planned_ to prevent inguiry or escape investigation." In

Hall v. De's;ussu:e a widow suved a physician for perfo:ming an unau:horiéed
operation upon her husband after'the physician had agreed to perform a--
different operaticn. The Court found that the relationship of physiéian
and patient required full disclosure of relevant facts, stating at 86:

The rule of law applicable to the relationship between
physician and patient is stated in American Jurisprudence,
as follows: :

*“The physician naturally is in a position of txrust
and confidence as regards the patient, and his opportunities
to influence the patient are unusual. Hence 21l transactions
between rhysician and patient are closely scrutinized by
the courts, which must be assured of the feirness of those
dealings." 41 Am.Jur.--Physicians and Surcgeons, Sec. 74,
p.196.

In Redwooé v. Raskind (surra at 417), the Court stated that "...where

a confidential relationship exists as between physician and patient, proof
of failure to speak, where there was a cuty to speak, produces the same
result as a false representaticn.”

In the instant case we 2lso hawe the relationship of physician ané%
patient, as the physicians treating DWAYNE were agents of Defendant ORAU
medical c¢linic. Plaintiffs have zlleged that treating physicians withheld
information vitzl to cbtaining their informed consent for experimental
treatments, andé it is clear that in this case the physicians had a duty

to disclose just as in Hall v. De Saussure.
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Other jurisdictions support this rule. In Hardin v. Fercis, 87

K.M. 143, 530 P.24 407 at 410 (1974) the Court stated, "However, in a
confidential relationship where there exists a duty to speak, such as in
a doctor-patient relationship, mere silence constitutes fraudulent con-
cealment.” See also Guv v. Schuldt, 236 Ind. 101, 138 N.E.2d 881 (1956);

wolfe v. Virusky, 306 F.Supp. 519 (S.D. Ga. 1969).

Actions can be found fraudulent without documentary evidence of
the intent to deceive. In‘Jones v. Seal, 56 Tenn. App. 593, 409 S.W.24
382 cert. denied (1966), the Court decided that a combination of all
.circumstances together may furnish proof of fraud at 385: -

It is not essentiel that direct evidence of "fraud be
adduced; circumstantisl evidence may be sufficient to
establish it, and frauvd may be proved by evidence wholly
circumstantizl, or by a combination of direct and ciz-
comstantial evidence, and, where in the face of inferences
so strong as to make out a2 prima facie case of fraud
defendant remains silent, plaintiff should recover. Where
£raud is to be shown by circumstantial evidence, such’
evidence should be considered in its entirety without giving
undue importance to isolated facts...

The Tennessee Court of Appeals in Hall v. De Saussure (supra at

88) cited with approval a statement by the Supreme Court of the United
States: -
On the other hand, if the fraud be secret in its

nature, and such that its existence cannot be readily

. ascertained, or if there be fiduciary relations between

the parties, there need be no evidence of a fraudulent

concealment other than that implied £rom the transaction

itself., (Citations Ommitted)

Defendant has alleged that this action is barred by the statute
of limitations in T.C.A. Section 2B-3-104 and T.C.R. Section 29-26-116,
but Plaintiffs have alleged fraudulent concealment which tolled the

statute of limitaticns. This case was filed within one year of first

leaxning of the fraudulent concealment and the facts underlying this

lawsuit., The existence of fraudulent conceazlment is clearly a guestion ..
of fact which should be decided bv the jury.

In long v. State Farm & Casualtv Co. (supra at 519) the Cousxt

stated, "The issue of fraud, by its nature, is one which reguires fox

determination the actual hearing and viewing of witnesses whose

~l
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credibility is of paramount concern for the trier of facts. (Citation
ommitted).” The Court noted that "...in the usual case where the action

is based on a complex scheme of fraud summary dudement is inappropriaze.

(Supra at 519, emphasis added.)
For the foregoing reasons, the Defendant's Motion for Sumary
Judgmcnt should be denied.

RESPECTFULLY submitted this IQ%\ day of

/
‘\ " , 1983,

Yaidleon b

Kathleen M. Tucker
236 Massachusetts Ave., NE #506
Washington, D.C. 20002

B

Gary Davdis Jkl [VARY,

Davis and N
602 S. Gay St., Suite 507 -
. Xnoxville, TN 37902 .
-5a

10189117



IN THE CIRCUIT COURT FOR ANDERSON COUNTY, TENNESSEE

MARY SUE SEXTON and = H
TALMON ELXTON, Parents
and next friends of
TALMON DWRYNE SEXTON,

Deceased, :

Plaintiffs :
vs. : No. 1-2728
OAX RIDGE RSSOCIATED : ARFFIDAVIT
UNIVERSITIES,

Defendant :

ATFIDAVIT OF MARY SUE SEXTON
. AND THIMON SEXTON

MARY SUE SEXTON and TALMON SEXTON, being of full age znd being
duly sworn according to law, upon their oath de§ose and say of their own
personal xnowledge: P
1. That they are the Plaintiffs in the above-entitled action; and
ghey nake thi; Affidavit in opposition to the Motion for Summary Judgment

.

of ORK PIDGE .ASSOCIATED UNIVERSITIES.

2. That this is an action to recover damages for imoroper treaiment

of TALMON DWAYNE SEXTON, deceased, by‘agents of Defendant ORK RIDGE
ASSOCIATED UNIVERSITIES.(formesly Oak Ridge Institute of Niclesx Stucdies).
~

3, That TALMON DWAYNE SEXTON (hereinafter referred to as DWAYNE)
was our son.

4. That DWAYNE became ill during the summer of 1965, at the
age of three vears, and we consulted our family physician for a check-up
July 1S5, 1865,

S. ~That our family physician, Dr. Leeds,-referred us to the ORK
RIDGE ASSOCIATED UNIVERSITIES Clinic because he was not certain about

' the cause of DWAYNZ's anemia and OAX RIDGE ASSOCIATED UNIVERSITIES hacd

specialists who might be able to determine DWAYNE's problem.

6. That DWAYNE entered OAX RIDGE ASSOCIATED UNIVERSITIES Clinic
on Suly 27, 1965, where he was diacnosed as suffering from acute lymphatic

leukemia.
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Page 2 AFFIDAVIT OF MARY SUE SEXTON AND TAIMON SEXTON

7. That neither of us is trained in medicine, so we relied upon

the information provided to us by the specialists at OAK RIDGE ASSOCIATED
UNIVERSITIES Clinic.
8. That in July, 1965, agents of OAK RIDGE ASSOCIATED UNIVERSITIES

Cliniec told us that they wanted to use an experimental treatment on

DWAYNE that r.cht help him a great deal or even possibly cure him,
9. That we were assured by doctors at OAK KIDGE ASSOCIATED UNIVERSITIES
Clinic that the proposed treatment was promising and DWAYNE'S best hope.

10. That the :procedure to be used was described to us in general

terms.

11. That the doctors at OAX RIDGE ASSOCIATED UNIVERSITIES Clinic

intentionally withheld information crucial to making an informed consent

to such an experimental treatment, and that we only becan to learn
about this information in the summer of 1581.
12. That since the summer of 1981 we have learned the fq;ggying

C%'%-“fv-~
information which was knowingly and (intentionally swithheld from us

by doctors at OAK RIDGE ASSOCIATED UNIVERSITIES clinic:

a. That no other human subject had been treated with this experimental
;eginen. (See Exhibit 1) 2.

>, That animal studies had not seen performed which would assure
the safety or the likelihood of success with such a treatment for humans
suffering from acute lymphatic leukemia, (See  Exhibit: 2, Hearing, at p. 24E)

€. That the Cormittee of Consultants which reviewed the Medical
ivision Procram of OAXK RIDGE ASSOCIATED UNIVERSITES on March 3-4, 1966,
called this experiment on humans "premature.“ (See - Exhibit 2, p. 24B)

4. Thet dangers of this treatment included the withholding of
conventionzl chemotherapy. (See Exhibit 3)

e. That known potential hazards to the donor, incluéing the possible
transmission of leukemia, were not sufficiently explained, nor were
other risks to the patient. (See Exhibit 3)

13. That Cue to frlse s*atements made by physicians at DAK RIDGE

ASSOCIATED UNIVERSITIES Clinic and due to their feilure to provide us

with relevant information regerding the proposed treztment, we eilowed

the experimental treatment, but our consent was fraudulentlv obtained.
—————— e, e,
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Page 3 KFTIDAVIT OF MARY SUE SEXTON AND TALMON SEX.TON

14. That conventional chemotherapy was withheld from DWAYNE
after the experimental infusion of lymphocytes from the donor, MARY
SUE SEXTON.

15. That DWAYNE w2sg ioup™ treated with chemo;herapy when the
experiment failed to work, and treatments continuved from 1965 to 1968,

16. That DWAYNE was again hospitalized at OAX RIDGE ASSOCIATED
UNIVERSITIES Clinic November 24, 1968B.

17. That we were told DWAYNE had bth up an immunity to the drugs
he had been using, so our treatment choices were: (1) radiation,

{2) dlood transfu;ions elone, or (3) some type of new e;perimental d£;gsf

18. That we were told that the odds were in favor of radiation,
and that if we put DWAYNE on drugs ve might be losing time,

19. That the doctors_Ezigglz_gggzggggzgg the probability of radies-

tion helping DWAYNE, and that the doctors intentionally withheld informa-

tion czucial to making an informed conspnt to such a treatment. .t

20. That we thought that the doctors would know what was best
for DRRAYNE, so we left the decision to them and they chose radiation.
21. That we did not provide our informed consent to the total

boly raliation treatment because we were not civen all of the information

needed to make such a decision and because the doctors maée false
statements about the liklihood of this treziment's swccess.

22. That DWAYNE was given 2353 r of total body irradiation on
Decexber 3, 1968, in the Medium Exposure Total Body Irradiator andé that
he was then transferred to a second facility, the Low Exposure Total
Body Irradiater where he was hooked to specizl ecuipment to monitor
his physiological responses to the total body irradiation.

23. That since the summer of 1981 we have learned the following

ind i hi oi ] { i with £ -
infermation which was knowingly znd @;tentlonallv withheld from us by

docters at OnX FIDGE ASSOCIATED UWIVERSITIES clinic:

a, That the Lnso (lethal dose for 50% of those so exposed) for
total body irradiation had been estimated to be 2Bl+ 44 rads by C.C.
Lushbauch and Frank Comas of the Medical Division of Oak Ridge Institu:
of Nuclear Studies. (See Exhipit 4)

b. That therefore the prescribed dose for DWAYNE of 300 r gave him

approximately a 50\ chance of éying from the raciation.



Page 4 AFFIDAVIT OF MARY SUE SEXTON AND TALMON SEXTON

c¢. That OAX RIDGE ASSOCIATED UNIVERSITIES was engaged in research
for the federal government to determine the effects of various doses of

radiation on human beings, and that subjects were needed for this experi-

mental program. .(See Exhibit 5)
4. That reviewers of the ORK RIDGE ASSOCIATED UNIVERSITIES
program had notified them in 1966 that "Abundant data accumulated

p———

during the past 10 years on total body irradiation of leukemics and the

ensuing complications resulting therefrom have been uniformly discouraging.*®

(See Exhibit 2)

e. That other patients similarly treated at OAK RIDGE ASSOCIATED
UNIVERSITIES with total body irradiation of similar magnitude &id not
have greatly incre;sed chances of survival, but in fact dled within
a short time period. (See Exhibit 6)

£. That since radiation damages the immune system, increasing
the chance of death from infection, the detrimental sanitary conditions
at OAX RIDGE A?SOCIATED UNIVERSITIES could have increased DWAYNE's
chances of infection.

24. That DWAYNE cdied on Dec;mber 29, 1%968.

25. That we first learned of the facts underlying this cause of

action within one year of ‘ilzng this suit.

—-\
dusﬁ 2 33 / l' / //1 ’4( —{’. //’,‘f’,‘
Dazte H;-v Sue Sextcn
Date Talmon Sexton

Sworn and subscribed to before me this 3 day cf June, 19E3.

o VYT

Notary PubliR -
QOWM Eg\\‘\vc-s 3‘ 7-—%18—7
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LIST OF EXHIBITS

EXHIBIT 1 answer to plaintiff's interrogatory number 15.

EXHIBIT 2 Oversich<: Euman Totzl Bodv Irradiation (TBI)

Procram at Oak Ridge: Hearina before the Subcomm. on

Investications and Oversicht of +he House Comm. on

science and Technology, 97th Cong., lst Sess.

(1981). (Hereinafter Hearing)
EXEIBIT 3 Edwards, Congdon, Gengo:ian, Vodopick, & Andrews,

Immunotherapv of Cancer and Immunocompetent Cells,

Experimental Hematology (8) 23 (1966).
EXEIBRIT 4 Zushbaugh, Comas, Edwards, & Andrews, Clinical

Evidence of Dose~Rate Effects in Total~Bodv Irradiation

in Man, Proceedings of a Symposium on Dose Rate in
Mammalian Radiztion Biology, UT-AEC Cong~-680410,
17.1 (Apz. 29~May 1, 1968).
EXKIBIT 5 Hearing at 344 to 354,Memo£andum to John R. Totter
dated Sept. 22, 1967 and Schedule 189,
EXHIBIT 6 Eearing at 327 and 328, Charts indgcgting treatment
with whole bbdy irradiation and time periocds each

survived after treatment.
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SEXTON v. ORAU

EXHIBIT 1

0 .1962 - 3 patients .
1963 - 2 patieﬁts
1964 - 2 #atients
1965 - 1 patient ’

.

Ql4: (d) Of the patients treated with iotal
irradiation, how many were children under the age of 18
years? |
Al4: Of _the patients treated with total body.
irradiation six were under the age of 18 yeafs:
1961 .
1962

1 patient

2 patients
1963 - 1 petient
1964

2 patients

In'tﬁe answers to questiocmns 13 2nd 14 the yezrs listed denote the
yeéf of the first treatment of 2 patient. . .-

A Ql5: Were the doctors at ORAU aware of innmnofher;;y:
tréatmeﬁt_like that given to Talmon Dwzyne Sexton being given to
other himan squecté before July, 1965, in ;he United States, or

elsewhere? 'If so, please describe the person(s) so treated, IoT

%

hzt conéition, where, when and with what results. DPlease

[ dd

nd

i

cate zny ways in which the treztment given to Talmon Dwayne
Sexton differed from that given to other humezn experimental

im:unoéhe:apy subjects znd the rezsoms for the changes in
Treatment procéduresf

~£15: The specific protocel used to trezt Tzlmon Dwayme
'Sextcﬁ had not ?:eviouély'been uvsed, but znzlogous protocols had

been used prior to July, 1965, in trezting humzn subjects.

Ql6: For charts sppezring on pages 327 to 329, in the

Zezring before the Subcoz—irttee on Investigations ané Oversight
©f the Co—mit:tee on Science znd Techmclegy, U.S. THouse of

i
]
1
—_ . < -

T.epresentztives, %7th Congress, lst. Sessicn, titled Huzan Totzl

-radiztion (TZI) Procrem zt Ozk Ridre, held Septecher 23,

a
o zs Septexber 23rd heesring) through

rt

1¢8)l, (hereinzfter referred

2t zge zre patients classified zs children?




IN THE 28th JUDICIAL CIRCUIT FOR ANDERSON COUNTY, TENNESSEE
(LAY DIVISION)

MARY SUE SEXTON, ET AL,
Plaintiffs
vs ’ No. L-2728

OAK RIDGE ASSOCIATES
UNIVERSITIES,

Defendant

ORDER SUSTAINING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

This cause came on to be heard on the 13th day of June,
1983, before the Honorable Allen Kidwell, Judge, upon defendant's
motion for a summery judgment; and zfter having duly considered
said motion, together with the plaintiffs'”answers to interro-
gatories submitted by defendaﬁt, _the pre-trizl deposition of
plaintiff Mary. Sue Sexton and the exhibits thereto, the zffidavit
oZMary Sue Sexton and Talmon Sexton, the argument of counsel for
the respective parties, and.the entire record in the cause, the
Court is of the opinion thzt the defendant's Motion for Summezry
Judgment should be, and it hereby is, sustained for the reasons
set forth in szid motion.

IT IS TEEREZFORE ORDERED, ADJUDGED AND DECREED that the
defendant's Motion for Summary Judgment be, znd it hereby :Is,
susteined, and plaintiffs' action against defendzas is cismissed
with the cosfs of the cause taxed to the plaintiffs andé their

prosecution sureties.
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P
ENTER this the /6 day of <J ”/3 . 1983.

v

S/%' A

JUDGE

APPROVED:
DAVIS & NICKLE

By

Attorneys for Plaintiifs

FRANTZ, McCONNELL & SEYMOUR

// 4
By (/f/@/ﬂ &/4// W,

Wneeler A. Rosenbalm,
Attorney for Defendant
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IN TEE 28th JUDICIAL CIRCUIT FOR ANDERSON COURTY, TEKNESSEE
(LAW DIVISION)

MARY SUE SEXTON, ET AL,
Plaintiffs

vs. : No. L-2728

OAK RIDGE ASSOCIATED
UNIVERSITIES,

Defendant

MOTION TO RECONSIDER RULING AND TO VACATE ORDER

Comes now the plaintiffs, MARY SUE SEXTON and TALMON SEXTON,
Parents and next friends of TALMOK DWAYNE SEXTON, Deceased, pursuant
to Rule 59,03 of the Tennessee Rules of Civil Procedure, move the
court to reconsider and vacate the order sustaining defendant’'s
motion for summary judgment entered July 20, 1983. 1In support of
this motion affidavits of Dr. Karl Z. Morgan and Dr. Arodp Manglik
are hereby filed for consideration. h

There is a genuine issue ;f fact Concerning plaintiff's claim
that defendant concealed plaintiffs' cause of.;ction and that this
action is barred by the applicable statute of limitatioms.

Therefore, and for all of which, plaintiffs respectfully move

the court to vacate the order sustaining defendant's wmotion for

summary judgment entered July 20, 1983, and attached hefeto.‘<\

Yortu. W r-‘\x/‘lm/\

Kathleen M. Tucker

Attorney at Law

236 Massachusetts Ave. N.E., #506
Washington, DC _ 20002

'\. ﬂb«"/\/\ &1\4 k,\‘
Gergevis | G
Davis“' & Nickle
602 S. Gzf St. #507
Knoxville, TN 37902

CERTIFICATE OF SERVICE

I certify that an exact copy of the foregoing documents have been served
upon counsel for all parties to the action vo which it pertains, either
by hand delivery of a copy thereof to the offices of s2id counsel, or by
mailing a copy to said counsel in a properly addressed and stazped envelope
regularly deposited in the United States Mail.
| 0 I 8 G2b This__ V77 day ?S\August,'}QEB.
ForJbavis A& Nickle




IN THE CIRCUIT COURT FOR ANDERSON COUNTY,TENNESSEE

MARY SUE SEXTON, ET AL, .

Plaintiffs

VS
OAK RIDGE ASSOCIATED UNIVERSITIES, No. L-2728
| Defendant ‘
AFFIDAVIT
/,

"AFFIDAVIT OF DR. AROQP MANGALIK

Dr. Aroop MangaIik, being of full age and being duly sworn according
to law, upon his oath deposes and says of his own personal knowledge:
1. That he is.making~this affidavit in opposition to the Motion for Summary
. Judgment by OAK RIDGE ASSOCIATED UNIVERSITIES in the above entitled action.
2. Thaf I am a Doctor of Medicine. 1 obtained my initial training in medicine
at the King George's Medical College in Lucknow India and the All India
Institute of Medical Sciences, New Delhi, India. Subsequently, I obtained
my specialized training in Hemééology at the University of Utah in Salt
Lake City, Utah between July, 1964 and June, 1966, under Dr. Maxwell M.
Wintrobe, a world-renowned authority in the field of diseases of the blood.
My further experience has been on the teaching faculty and hogpitaIs of the
A1l India Institute of Medical Sciences, New Delhi, Indiz; University of
Colorado, Denver, CoIorado{ and the University of New Mexico, Albuquergue,
New Mexico.
3. That I have reviewed some of the records pertaining to the azbove mentioned
case.

4. That it is my expert opinion that in July of 1965 chemotherapy for acute
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lymphobIastjc lTeukemia was sufficiently developed to consider the first

option for any patient suffering from this order. It was clear at that

time that chemotherapy was most'beneficia1 when it was given to induce a

remission and subsequently fo]]oY29 up with maintenance therapy. At that

time, the treatment of relapsed (recurrent disease) was not very effective.

That experimental therapy would be an acceptable option in those patients

who had had a relapse following chemotherapy, but not as initial treatment.

That early diagnosis and e§r1y institution of therapy have significant

influence of the outcome of therapy.

That the records show:

a. the diagnosis of acute 1ymphoblastic_1eukemia was first made on 7/28/65
and the conventional treatment with Mgthbtrexate and Prednisone was nat
begun until 8/6/65.

b. That the initial treatment was given only for a2 period of 17 days.

c. That conventional treatment generally lasted fqr 6 weeks.,

d. That no maintenance therapy.was given.

e. That maintenance therapy js considered to be essential for prolongation
of remission and survival.

f. That relapse was first suspected on 12/9/€5.

g. That relapse was proven to have occurred on 12/17/65.

h. That treatment for this re]apserwas not started until 12/28/€5.

That the mzintenance therapy was withheld probably to complete the research

study.

That the delay in starting treatment and withho]ding maintenance treatment

could have contributed to the poor outcome of this patient.

Aogut € 1983 MQ‘

(Daté) Aroop Mangalik, M.D.
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Sworn and subscribed to before me this _STA  day of Q?,“j‘, /983 .

) Ceorna & %&‘-,&,z/

(  Nogary Public
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IN THE 28th JUDICIAL CIPCUIT FOR ANDERSON COUNTY, TENNESSCE
(LAY DIVISION)

MARY SUE SEXTON, ET AL, H
Plaintiffs - : -
. vs -
; — .
OAK RIDGE ASSOCIATED : .
. UNIVERSITIES o -
Defendant
. . H s

AFFIDAVIT OF DR. KARL Z. MORGAN

Dr. Karl z. Moréan, being of full age and being dﬁly sworn
.accoréing to law, upon his oath deposés and says of his own per-
sonal khowledge: 7 ' -

l.i That he is an expert in health phfsics, and that he
makes this Affidavit in opéosition to the Motion for Summary
'Judgmeﬁt of OAK RIDGE ASSOCIATED UNIVERSITIES.
) 2. That he réceived his B.R. from the University of Nortt
‘Carolina in 1929, his M.A. in physies from the University of
North Carolina in 1930, and his Ph.D. in Physics from Duke Uni-
versity in 1934, |

3. That he was employed at the following places for the
fecllowing time éeriods: 7

Lenoir Rhyne College, Chairman, Physics .
Department 1934~-1943

University of Chicago, Metallurgical Lakoratorv 1943
b <

Oak Ricge ligtional Laboratory, Director, Heal:h

Physics Division 1843-127:2

Georgia Institute cf Technology, XHeely

Professor 1872-198:2
e
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4. That he has authored or co-authored over 300 papers
and publications, including those listed on his biographical

Sketch, which is attached as Exhibit A.

‘e

- : 5. That he served as the first presideﬁt of the Health
. Physics Society in 1956.
6. That he served.on the International Cpmmission on
Radiological Protection and was Chairman for 20 years of the
. ' committee publiéhing‘preseﬁf'ahd past Recommendations on Maximum
..~ . Ppermissible Integnal_Dose of Radioisotopes. |
* i | 7.:‘That he served on the Nationél Council on R;Eiation
frotéction, and was Cha;rman for 20 years of the committee pub-
lishing present and past Recommendations on Maximum Permissible
Dose for Internal Radiation.
. 8. ?hat he serveé as the first president of the Inter-
naticnal R;diation Protection Association in 1968.

9. That he was awarded the first.gold medals for meri-
torious work in the field of radiation proteétion by the Royal
Academy of 5ciencé of Sweden in l§62 jointly wiﬁh Walter Binks
(England). .

- 10. ‘That he is a fellow of the American Physical Society
and American Nuclear Séciety and an associate fellow of the
American College of Radiology.

l1. That while at Oak Ridge he trained physicians in the
use of radioisotopes. . - . .

12. That he ha§ reviewed documents regarding the treatmer
of TALMON DWAYNE SEXTON at OAK RIDGE ASSOCIATED UNIVERSITIES.

13. That the LD dose is the cose which will be lethal

50
. for approximately 50% of those persons so exposed.

SOCIATED

1]

- ) 14. That in 19268 researchers at OAK RIDGE A
UﬁIVERSITIES, C.C. Lushbaugh, F. Comas, C. Lowell Edwards, and
G.A. Andrews presented a paper entitled "Clinical ZIvidence of
Dose-rate Effects in Total Boéy Irradiation in Man" at the PRO-
CLEDINGS OF & SYMPOSIUM O DOSC RAATI I LANIILINN RADIATICON

.
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BIOLOGY which was subsequently printed and whichhe read, and iA-
which the researchers stated that man's LDSO/GOis 300 rads or
less.
~ 15. That if a dose of 353 r total body irradiation is
. given to a patient, that dose would be considered greater than
the LDSO/6O estimated by the «OAK RIDGE ASSOCIATED "'I‘JEnSITILS
reséarchers. l
. © 16. That if the estimaTeés of the OAK RIDGE ASSQCIATED

R UNIVERSITY researchers were correct, there was a substantial'

risk that treatment of 353 r total body irradiation could prqbe

lethal to the patient.

Dafe ' ‘DR~ .MORGN /
T Vv

(32
SWORN AND SUBSCRIBED TO before me this S day of
. _ Y

~ July, 1983. : -

. VY L N m(.lm(
' Notary Public ()

Neoary Pubiic, Georgia, State Al Large
My Commission Expires April 12, 1836 )
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IN THE 28th JUDICIAL CIRCUIT FOR ANDERSON COUNTY, TENNESSEE
(LAW DIVISION)

MARY SUE SEXTON, ET AL,

Plaintiffs
Vs, : NQO. L-2728
OAK RIDGE ASSOCIATED :
UNIVERSITIES,

Defendant :

MOTION TO COMPEL ANSWERS TO INTERROGATORIES
TO DEFENDANT

Now comes MARY SUE SEXTON AND TALMON SEXTON, Parents and
;ext f£riends of TAIMON DWAYNE SEXTON, Deceased, plaintiffs in the
above-entitled cause, and say:

1. On the 17th day of March, 1983, plaintiffs, more than 10
days after the commencement of the above-entitled action served on
the defendant in this cause certain interrogatories in writing pursuant
to Rule 33 of the Tennessee Rules of Civil Procedure, a copy of which
is attached hereto and made a part hereof.

2. Ugsigned angwers to the interrogatories were proffered to
plaintiffs by counsel for d;fendant, Wheeler A. Rosenbalm, on May 18th,
1983, but executed copies of the answers to the interrogatories have
not been filed as promised in the letter accompanying the answers, a
copy of which is attached hereto and made a part hereof.

3. No answers to the interrogatories have been filed with the
court and more than thirty days have elapsed since they were served and
there has been no enlargemwent of time to answer nor have any objections
to the interrogatories been served.

Wherefore, plaintiffs move for an order requiring defendant to
answer the interrogatories within five days from the date of the
service of this order, and providing that if he fails to serve sworn

answers within that time his answer to the complaint shall be stricken.

Dated August !’7 , 1983 ‘:gif:*¥l‘QL-_}V\7:‘{lAJvf*}2£—\

Attorney for Plaintifis
Kathleen M. Tucker
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Attorneyfor (Plaiftiffs
Gary Davis ()

Davis & Nickle

602 S. Gay St. #507
Knoxville, TN 37902

CERTIFICATE OF SERVICE

I certify that an exact copy of the foregoing document has been
served upon counsel for all parties to the action to which it pertains,
either by hand delivery of a copy thereof to the offices of said counsel,
or by mailing a copy to said counsel in a properly addressed and
stamped en?elope regularly deposited in the United States Mail.

This (‘7 day of{ifgust, 1983.

P 2 e N Aa
Y 7] 7 ‘ o~
For Davis & B}ckle
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