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C A B L C  A O O R E S S  

WICOTT S A I C A N  

I MAR 28'978 
The Honorab le  Ruth G .  Van C l e v e ,  D i r e c t o r  
O f f i c e  of  T e r r i t o r i a l  Affairs 
U.  S .  Department  o f  I n t e r i o r  
Office o f  t h e  S e c r e t a r y  
Washington,  D.  C. 20240 

Dear Mrs. Van C l e v e :  d 
T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  y o u r  c o r r e s p o n d c n c e  o f  Februa ry  23, 1978 
and t o  f u r t h e r  a p p r i s e  you o f  o t h e r  matters which have c r e a t e d  p rob lems  
i n  t h e  a d m i n i s t r a t i o n  o f  P.L.  95-134.  

R e c e n t l y  a member o f  t h e  T r u s t  T e r r i t o r y  A t t o r n e y  G e n e r a l ' s  Office' 
accompanied t h e  DOE Medica l  S u r v e y  Team t o  t h e  A t o l l s  o f  B i k i n i ,  R o n y -  
lap, and U t i r i k .  H i s  p r i m a r y  m i s s i o n  on t h i s  t r i p  was t o  meet w i t h  t h e  
P e o p l e  of  Rongelap and U t i r i k  as wel l  as t h e i r  c o u n c i l s  t o  d i s c u s s  
P u b l i c  Law 95-134.  Among o t h e r  t h i n g s  he  d i s c u s s e d  t h e  conununity pay- 
ments  under S e c t i o n  104(b )  and in fo rmed  the  c o u n c i l s  o f  t h e  impending 
a p p r o p r i a t i o n  and t h e  rnetllod by which s u c h  f u n d s  c o u l d  be expended.  
b a s i c  o u t l i n e  o f  s u b - p a r a g r a p h  1 0 4 ( b )  was a s  follows: 

His 
I 

(1) 
Community p u r p o s e  which would b e  d e t e r m i n e d  by t h e  
r e s p e c t i v e  I s l a n d  c o u n c i l s ,  

T h a t  t h e  $100,000 payment was t o  be used  f o r  a 

( 2 )  Tha t  i f  t e c h n i c a l  a s s i s t a n c e  was needed ,  i t  would be 
s u p p l i e d  from H e a d q u a r t e r s  o r  t h e  D i s t r i c t .  Such t e c h n i c a l  
p e r s o n n e l  would p r o v i d e  s e r v i c e s  i n  i d e n t i f y i n g  C o m u n i t y  
p r o j e c t s  and p r o v i d e  s u p p o r t  i n  p l a n n i n g ,  c o s t i n g  and 

I c o n s t r u c t i o n ,  and t $ 1  1 

. I  

f 

(3) Tha t  t h e  moneys, when r e c e i v e d  i n  t h e  T r u s t  T e r r i t o r y ,  I 

would b e  h e l d  by t h e  O f f i c e  o f  t h e  High  Commissiorler p e n d i n g  
an i d e n t i f i c a t i o n  of t h e  Community p u r p o s e ,  

. I  
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I 

(4) 
projec t  t h e y  s h o u l d  n o t i f y  t h e  D i s t r i c t  A d m i n i s t r a t o r .  H e  
would i n  t u r n  n o t i f y  t he  High  Commiss ioner ' s  O f f i c e  who 
would see t h a t  t h e  n e c e s s a r y  s u p p o r t  p e r s o n n e l  a r e  p r o v i d e d .  

That when t h e  c o u n c i l s  were r e a d y  t o  d i s c u s s  t h e  Community 

The A s s i s t a n t  A t t o r n e y  G e n e r a l  i n f o r m s  m e  t h a t  b o t h  on Rongelap and U t i r i k  t h e  
c o u n c i l s  wanted some t i m e  w i t h  which  t o  d i s c u s s  t h e  Community pu rpose  
payment w i t h  t h e  p e o p l e  b e f o r e  a s k i n g  f o r  a s s i s t a n c e .  A d d i t i o n a l l y ,  t h e  
c o u n c i l s  have  e a c h  a sked  t h a t  t h e  moneys,  when r e c e i v e d  by t h e  High 
Comniss ioner ,  b e  d e p o s i t e d  i n  an i n t e r e s t  b e a r i n g  a c c o u n t  i n  t h e  name of  
t h e  p e o p l e  o f  t h e  i n d i v i d u a l  a t o l l s .  

G l i t h  r e g a r d  t o  t h e  p e o p l e  of  B i k i n i ,  i t  seems p rema tu re  a t  t h i s  t i m e  t o  
c o n s i d e r  any community p r o j e c t  i n  view o f  t h e  R e h a b i l i t a t i o n  and R e s e t t l e m e n t  
Programs now b e i n g  proposed .  'You h a v e  rnent ioncd t h a t  an i n t e r p r e t a t i o n  
coul-d b e  made so t h a t  t h e  $100,000 c o u l d  be used  f o r  a community p r o j e c t  
on K i l i  I s l a n d .  I w i l l  meet w i t h  t h e  B i k i n i  c o u n c i l  t o  d i s c u s s  t h i s  
p o i n t .  

L'pon h i s  r e t u r n  t o  S a i p a n ,  I s p o k e  a t  l e n g t h  w i t h  t h e  A s s i s t a n t  A t t o r n e y  
C e n e r a l  who made t h e  p r e l i m i n a r y  s u r v e y  i o  t h e  Marshall I s l a n d s .  
of the o p i n i o n  t h a t  d u e  t o  d i f f i c u l t i e s  found w i t h i n  t h e  l a n g u a g e  of  t h e  
a c t ,  we canno t  p r o p e r l y  a d m i n i s t e r  payment u n t i l  w e  r e c e i v e  c l a r i f i c a t i o n  
o r  t h e  a c t  i s  amended. I n  o r d e r  of t h e i r  i m p o r t a n c e  I submi t  t a  you t h e  

He i o  

f o l l o w i n g :  

(1) SECTION 1 0 4 ( c )  RELEASE CLAUSE 

S u b s e c t i o n  ( c )  of t h e  act  p r o v i d c s  a s  f o l l o w s :  

"A payment made under  t h e  p r o v i s i o n s  of t h i s  s e c t i o n  
s h a l l  be  i n  f u l l  s e t t l e m e n t  and d i s c h a r g e  o f  a l l  
claims a g a i n s t  t h e  Un i t ed  S t a t e s  a r i s i n g  o u t  of 

! I  t h e  t h e r m o n u c l e a r  d e t o n a t i o n  on March 1, 1954." * I  

I l l  j 
The A t t o r n e y  G e n e r a l ' s  O f f i c e  h a s  a d v i s e d  m e  t h a t  a n y  c l a i m a n t  r e c e i v i n g  
payment under  the terms of  t h e  ac t ,  even  i f  h e  d i d  not s i g n  a r e l e a s e  
form,  would b e  r e l e a s i n g  t h e  Government as  t h e  a c t  i t s e l f  p r o v i d e s  a 
r z l c a s e  by o p e r a t i o n  of l a w .  Thus, f o r  example,  i f  a U t i r i k e s e  c l a i m a n t  
r e c e i v e d  a $1 ,000  payment f o r  b e i n g  exposed, h e  would l a t e r  b e  p r e c l u d e d  
f r o m m a k i n g  claim f o r  compensa t ion  i f  h e  s h o u l d  become ill a s  a r e s u l t  
oE t h e  exposure .  G r e a t  c o n c e r n  was e x p r e s s e d  by t h e  p o s s i b l e  r e c i p i e n t s  
i n  $ h a t  t h e y  d i d  n o t  want t o  j e o p a r d i z e  p o s s i b l e  f u t u r e  payments by 
a c c e p t i n g  nominal  payments  a t  t h i s  t i m e .  

, .. 
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T h i s  however 

3. 
, 

It is  my u n d e r s t a n d i n g  t h a t  Congres s  d 
payment under  one  s u b s e c t i o n  would p r o  
s u b s e c t i o n ,  s h o u l d  a new claim ar i se .  
w r i t t e n  l a n g u a g e  of t h e  ac t  and n y  a t t o r n e y s  b e l i e v e  t h a t  even  under  tl-c 
most l i b e r a l  o f  i n t e r p r e t a t i o n s ,  any  payment would c o n s t i t u t e  a comple t e  
r e l e a s e .  T h e r e  i s  t h e  problem t h a t  many p e o p l e ,  e s p c c i n l l y  on U t i r i k ,  
may n o t  b e  w i l l i n g  t o  a c c e p t  t h e  $1,000 payment as  a f u l l  and f i n a l  
r e l e a s e  a g a i n s t  any c l a i m s  which  might: a r i se  i n  t h e  f u t u r e  a g a i n s t  t h e  
U n i t e d  S t a t e s  Government a s  a r e s u l t  o f  t h e  1954 i n c i d e n t .  I n  contcmplo-  
Lion t h a t  t h e  a c t  was n o t  meant t o  b e  a s  p r o h i b i t i v e  as t h e  re lease  
c l a u s e  p r o v i d e s ,  w e  s u g g e s t  t h a t  a n  amendment b e  s u b m i t t e d  i n  t h e  fo l low-  
i n g  form: 

I 

I ( c )  Payment made u n d e r  one  p a r a g r a p h  o f  t h i s  a c t  I 

i claim u n d e r  a n o t h e r  p a r a g r a p h .  Payment under  one 
! 

I s h a l l  n o t  p r e c l u d e  t h e  f i l i n g  and payment of  a 

I p a r a g r a p h ,  however ,  s h a l l  be i n  f u l l  and f i w l  s e t t l e  
ment o f  a l l  c l a i m s ,  a r i s i n g  o u t  o f  t ha t  p a r a g r a p h ,  
a g a i n s t  t h e  Un i t ed  S t a t e s  a s  a r e s u l t  of t h e  t h c m o  
n u c l e a r  d e t o n a t i o n  on ?larch 1, 1 9 5 4 .  i 

( 2 )  SECTION 1 0 4 ( a )  IDENTITY OF CLAIMANTS - 

S u b s e c t i o n  ( a )  of S e c t i o n  104 p r o v i d e s  i n  p a r t :  

t h a t  a p r e l i m i n a r y  
a t i o n  unde r  a n o t h e r  
is c o n t r a r y  t o  th?  

"***to make t h e  payments  as  h e r e a f t e r  p rov ided  i n  t h i s  
p a r a g r a p h  t o  i n d i v i d u a l s  o r  t o  t h e i r  h e i r s  o r  l e g a t e e s ,  
as t h e  case may be ,  who were on  biarcli 1, 1954,  r e s i d e n t s  
of Rongelap  A t o l l  o r  U t i r i k  A t o l l  i n  t h e  M a r s h a l l  I s l a n d s " :  
(Emphasis  o u r s )  

The A t t o r n e y  General 's  O f f i c e  h a s  informed m e  t h a t  t h e  word " re s iden t " - -  
tlas been  i n t e r p r e t e d  t o  i n c l u d e  a m u l t i t u d e  of meanings.  I n  t h e  i n s t c n t  
case,  Congress  p r o b a b l y  d e t e r m i n e d  t h a t  t h e  word " r e s i d e n t g '  meant p e o p l e  
who where a c t u a l l y  p h y s i c a l l y  l o c a t e d  on Kcngelap A t o l l  o r  U t i r i k  A t o l l  
c?n March 1, 1954.  Congress  on t h e  o t h e r  hand ,  cou ld  just a s  w e l l  have 
meant t h a t  a p e r s o n  who m a i n t a i n e d  a r e s i d e n c e  on e l t h c r  o f  t h e  a t o l l s ,  
b u t  who was n o t  p h y s i c a l l y  p r e s e n t  on t h e  i s l a n d  timy come w i t h i n  t h e  
meaning of  t h e  a c t .  A precise d e f i n i t i o n  of  t h e  term " r e s i d e n t "  I s  
c x t r e m e l y  i m p o r t a n t  f o r  p r o p e r  a d m i n i s t r a t i o n  of t h i s  a c t ,  e s p e c i a l l y  

, 
I 

' 

. .. 



, 
I 4. 

when d e a l i n g  with  U t i r i k e s e  o r  Ronge lapese  who were n o t  i n i t i a l l y  ex- 
p o s e d ,  b u t  l a t e r  became ill and f i l e d  a claim. W e  s u g g e s t  t h a t  t h e  a c t  
tie amended t o  p r o v i d e  as  f o l l o w s :  

. 

"***to make t h e  payments  a s  h e r e a f t e r  p rov ided  
i n  t h i s  pa ragaph  t o  exposed  r e s i d e n t s ,  o r  t o  t h e i r  

", 
(!- . heirs o r  l e g a t e e s ,  a s  t h e  case may b e ,  who were  

on March 1, 1954 ,  p h y s i c a l l y  l o c a t e d  on Rongelap 
,7 

> I \  . * '  
I s . 4  
,! 

Q,,.' L- I 
A t o l l  or U t i r k  A t o l l  i n  t h e  M a r s h a l l  I s l a n d s . "  

( 3 )  NEW PROPOSED SUBSECTION ( f )  

We a r e  aware t h a t  some ma in land  a t t o r n e y s  may have an  i n t e r e s t  i n  any 
compensa t ion  payments  g r a n t e d  t o  exposed i n d i v i d u a l s  on U t i r i k  o r  
Kongelap. Mic rones i an  Lega l  S e r v i c e s  C o r p o r a t i o n  i s  p r e s e n t l y  i n v o l v e d  
and d o e s  r ep resen t :  some i n d i v i d u a l s .  We c a n n o t ,  however ,  b e  a s s u r e d  
t h a t  t h i s  o r g a n i z a t i o n  w i l l  c o n t i n u e  t o  r e p r e s e n t  t h e i r  p r e s e n t  c l i e n t s .  
For  t h a t  r e a s o n  and t o  p r e c l u d c  e x c e s s i v e  g r a n t s  o f  l e g a l  f e e s ,  w e  f e e l  
t h a t  t h e  f o l l o w i n g  l a n g u a g e  be  i n s e r t e d  i n  t h e  a c t  a s  s u b s e c t i o n  ( f ) .  

A t t o r n e y ' s  fees  p a i d  b y  c l a i m a n t s  t o  c o u n s e l  
r e p r e s e n t i n g  them may n o t  exceed  X o f  any  award.  
Any agreement  t o  t h e  c o n t r a r y  s h a ~ T  b e  n u l l  and 
v o i d .  Whoever,  i n  t h e  Un i t ed  S t a t c s  O K  e l s e w h e r e  
demands o r  r e c e i v e s  Any r e m u n e r a t i o n  i n  e x c e s s  of  
t h e  maximum p e r m i t t e d  b y  t h i s  s e c t i o n  s h a l l  b e  
g u i l t y  o f  a misdemeanor and ,  upon c o n v i c t l o n  
t h e r e o f ,  s h a l l  b e  f i n e d  n o t  more t h a n  $ 5 , C O O  o r  
s u f f e r  impr isonment  f o r  a term n o t  t o  exceed  
t w e l v e  (12)  months o r  b o t h .  

t 1 '  

(4) SECTION 1 0 4  ( a )  ( 3 )  I 

The above s u b p a r a g r a p h  p r o v i d e s  a s  f o l l o w s :  

"Where c i r c u m s t a n c e s  w a r r a n t ,  as  he  s h a l l  d e t e r m i n e ,  
t h e  S e c r e t a r y  s h a l l  pay an  amount n o t  i n  e x c e s s  of 
$25,000 as  he d e t e r m i n e s  t u  be an a p p r o p r i a t e  
compass iona te  compensa t ion  t o  e a c h  such  i n d i v i d u a l  
who h a s  s u f f e r e d  any  p h y s i c a l  i n j u r y  o r  harm from 
a r a d i a t i o n  - r e l a t e d  c a u s e  brit  who i s  no t  a n  
i n d i v i d u a l  d e s c r i b e d  i n  p a r a g r a p h  (1). ' I  (Emphasis  
Ours) 

-- 

! 

, 
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The A t t o r n e y  G e n e r a l ' s  Off ice  i n f o r m s  me t h a t  Mic rones i an  Legal  S e r v i c e s  
lawyers have i n q u i r e d  as t o  whc the r  t h e  a b o v e  p a r a g r a p h  might  p r o v i d e  
f o r  compensa t ion  f o r  l o s s  o f  p e r s o n a l  o r  r e a 1  p r o p e r t y .  lVhile  o u r  
c o u n s e l  i n d i c a t e d  t h a t  such  s e c t i o n  d i d  n o t  i n c l u d e  paymcnt f o r  p r o p e r t y  
damage, t h e  p r o v i s i o n  may l e a v e  room f o r  t h e  i n i t i a t i o n  o f  c l a i m s  a n d / o r  
l a w s u i t s .  While  I c o n s i d e r  t h i s  p a r a g r a p h  t o  b o  c l e a r  :is t o  i t .s  meaning,  
I would s u g g e s t ,  i f  the  a c t  i s  t o  b e  nmcndcd i n  a n y  c v c n t ,  t h a t  t h i s  
paragrapl\ be n l t c r c d  t o  s p e c i f i c a l l y  i n c l u d c  on!). " p h y s i c a l  i n j u r y  o r  
p h y s i c a l  harm."  'Thnt amcndmcnt s h o u l d  s a t i s f y  t t i c  concc rn  o f  tlic A t t o r n c y  
G c n c r a l ' s  O f f i c c  :ind c l c a r l y  Sct  f o r t h  the  i n t e n t  o f  Congress. Again,  
o n l y  i f  t h e  a c t  i s  t o  b e  o therwise  3n4cndcd : ;houlJ  t .h i s  suggested change  
bc  ir icluclcd.  

(5) APPROPRIATIONS 

As you have  p o i n t e d  o u t ,  t h c r c  a r e  n o t  s u f f i c i e n t  funds  on hand t 9  make 
t o t a l  payment u n d e r  t h e  a c t  f o r  t h o s c  pe r sons  p r e s e n t l y  e n t i t l e d  t o  
payment .  
of $1 ,083 ,000 ,  b u t  p r e s e n t  known c l a i m  exceed  t h i s  sum by 5682,000.  
breakdown o f  t h e  a d d i t i o n a l  f u n d s  needed ,  a s  of t h i s  d a t e ,  i s  a s  fo l lows:  

The T r u s t  T e r r i t o r y  Department  o f  F inance  has r e c e i v e d  t h e  sum 
A 

(a) Community payment ,  B i k i n i ,  Rongelap and U t i r i k .  . $ 300,000 
(b)  Payment t o  p a r e n t s  o f  V-p . . . . . . .  $ 50,OGO 
(c)  Payment t o  t i c i r s  of-(notc t i i is  

i n d i v i d u a l  d i e d  a s  n r e s u l t  o f  storn:icli c a n c e r .  
As a r e s u l t  o f  t h c  s tomach c a n c e r  t h e  Drook- 
haven bledical  personnel l i s t e d  him 2 s  n 
c l a i m a n t  f o r  $ 2 5 , 0 0 0 . )  Under ttic a c t  tlls 

h e i r s  a r e  e n t i t l c d  t o  f u r t h e r  payment q u a l  

Payment t o  h e i r s  o f  - 0 
c o n t r a c t e d  r a d i a t i o n  i l l n e s s  and was t a k e n  
from Rongelap t o  Brookhaven N a t i o n a l  L ; i b  in 
Ncw York. T h e r e  she was t r e a t e d  and r e t u r n e d  
t o  Rongelap where she d i e d  soon t h e r e a f t c r .  
0 was addcd t o  t h e  l i s t  o f  p e r s o n s  
e n t i t l e d  t o  t h e  $ 2 S , O O O ,  however ,  t h e r e  i s  
no i n d i c a t i o n  t h a t  h e r  h c i r s  a r e  e n t i t l e d  t o  
thc $100,000,  o r  a t  l e a s t  we s h u l d  s a y  
Congress  h a s  n o t  3pprojiri : i tccl  t h a t  m o u n t  
f o r  h e r  h c i r s . .  . . . . . . . . . . . . . . . . .  $ 75,000 

r 

t o  t h a t  p a i d  t o  h c i r s  of-. . . . .  $ 75,000 
(d) 

(e) Ne\$ a d d i t i o n s  p e r  [Ir. Conrad l c t t e r  
d a t e d  J a n u a r y  4 ,  1975 . . . . . . . . . . . . . .  $ 175,000 

(f) Payment fo r  U t i r i k c s c  who arc a d d i t i o n a l l y  
e n t i t l e d  t o  $25,000 (Xote :  Those p c o p l c  
were exposed t h u s  t h e y  a re  e n t i t l e d  t o  $ 1 , 0 0 0 .  
A d d i t i o n a l l y ,  t h c y  c o n t r a c t e d  r a d i a t i o n  i l l n e s s  
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f o r  wh ich  t h e y  are  e n t i t l e d  t o  $25,000. 
t o t a l  c la im p e r  p e r s o n  shou ld  b e  $26,000. 
Congres s  d i d  n o t  a p p r o p r i a t e  t h e  a d d i t i o n a l  
$1,000 f o r  t h e s e  p e o p l e )  . . . . . , . . . . . . $ 7,000 

The 

tinder t h e  p r e s e n t  program i t  w i l l  b e  n e c e s s a r y  t o  go b a c k  t o  Congress  on 
I:  f r e q u e n t  b a s i s  t a  seek a d d i t i o n a l  f u n d s  as new cases  a r i s e .  Such a n  
xpproach i s  t i m e  consuming and f r u s t r a t i n g  t o  all c o n c e r n e d ,  e s p e c i a l l y  
! . h e  M i c r o n e s i a n s  who d o  n o t  u n d e r s t a n d  o u r  sys t em of  a p p r o p r i a t i o n s .  I 
would s u g g e s t  t h a t  an  a p p r o a c h  b e  made t o  Congres s  t o  a p p r o p r i a t e  n 
i u f f i c i e n t  sum f o r  t h e  p u r p o s e  o f  p a y i n g  p r e s e n t  and p o s s i b l e  f u t u r e  
<lainis. The Brookhsven p e o p l e  migh t  b e  a b l e  t o  estimate t h e  t o t a l  
imoun t . 
r h e  c o s t  f o r  a d m i n i s t e r i n g  payments unde r  t h i s  ac t  i s  v e r y  h i g h .  
P r e s e n t  b u d g e t a r y  c o n s t r a i n t s  p l a c e  a heavy f i n a n c i a l  bu rden  on t h i s  
o f f i c e  i n  i t s  a d m i n i s t r a t i o n  o f  t h e  a c t .  The A t t o r n e y  G e n e r a l ’ s  O f f i c e  
Informs me t h a t  t h e i r  budge t  i s  n o t  s u c h  t h a t  t h e y  c a n  a b s o r b  t h e  a d d i -  
t i o n a l  c o s t .  They h a v e  f u r t h e r  i n fo rmed  m e  t h a t  M i c r o n e s i a n  L e g a l  
S e r v i c e s  has similar budge t  p rob lems .  It w i l l  be n e c e s s a r y  t o  make 
s e v e r a l  o t h e r  v i s i c s  t o  t h e  a t o l l s  as  w e l l  a s  Ponape, Ebeye, Majuro,  and 
Honolulu.  I f  t h e  program was a d m i n i s t e r e d  by a s e p a r a t e  body c r e a t e d  
f o r  t h a t  p u r p o s e  s u c h  as  t h e  M i c r o n e s i a n  War C l a i m s  Commission, f u n d s  
would be p r o v i d e d  f o r  t h e  c o s t  o f  a d m i n i s t r a t i o n ,  as w e l l  a s  t h a t  of 
l f i c r o n e s i a n  L e g a l  S e r v i c e s .  Thus,  w e  s u g g e s t  t h a t  any  amendment t o  t h c  
a c t  p r o v i d e  f o r  f u n d s  t o  be a p p r o p r i a t e d  fo r  t h e  a d m i n i s t r a t i o n  of t h e  
a c t ,  i n c l u d i n g  P i i c rones i au  Legal S e r v i c e s ’  c o s t s ,  i f  p o s s i b l e .  

When I a m  i n  Washington,  D.  C .  s h o r t l y ,  I will a p p r e c i a t e  d i s c u s s i n g  
t h i s  matter more f u l l y  w i t h  you.  

Very t r u l y  yours,, , 

Adriat i  A i d &  P .  Id inke l  

High Commissioner 

xc: C o u r t e s y  copy 
I 

1 .  


