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IGAN, ET AL. V. . .  REECO, ET AL.,  U.S.D.C., D. NEV. ,  +-i/ 
These' lawsuits had t h e i r  genesis i n  the events which occurred a t  the  
Nevada Test S i t e  (NTS) on December 18, 1970. On t h a t  date  a t  7:30 a.m., 
an underground nuclear weapons tes t ,  designzted by the code name 
Baneberry, was conducted a t  the  S i t e  i n  the U8d emplacement hole, Area 0. 
The t e s t  device was buried a t  a depth of 912 f e e t .  The t e s t  proceeded 
normally unt i l  approximately 3-1/2 minutes a f t e r  the detonation, a t  which 
time a re lease o f . r a d i o a c t i v i t y  commenced from a f f ssure  which opened up 
a f t e r  the  detonation, about 300 f e e t  i n  a southwesterly direct ion from 
the emplacement hole. 

A t  approximately 7:45 a.m. , the  e f f luent  cloud carrying radioactive 
material emitted from t h i s  f i s s u r e  b'egan t o  move i n  a northlnortheasterly 
direct ion.  blhen i t  became apparent t h a t  this eff luent  cloud would pass 
c v x  tk  NTS Arzz 12 c m ;  and  adjzcent ares;, sr;d ;xz ~f ths  d ~ S ; . i s  ;;;ii:d 
be deposited upon  these a reas ,  a decis'ion was made t o  evacuate a11 persons 
from these areas.  
approximately 8:05 a.m. 
t h a t  a l l  of the people therein were evacuated. 
route from this area,  the Rainier Mesa Road, had been contaminated from. 
the  debris  from the Baneberry venting, cars  and personnel were routed 
over an a l t e r n a t e  evacuation route,  the Stockade \lash Road t o  the Area 17 
camp. A t  this p o i n t ,  cars and personnel were formed i n t o  convoys and  
escorted down the Pahute Kesa Road and Mercury Highway t o '  the decontamina- 
t i o n  f a c i l i t y  located a t  CP-2. By 2:30 i n  the afternoon, approximately 
900 personnel had been surveyed f o r  contanination. Of these,  86 were 
decontaminated a t  CP-2 and 66 were sen t  t o  llercury f o r  thyroid a c t i v i t y  
measurements. Finally,  18 were transported t o  the Southwestern Radio- 
logical Health Laboratory f o r  a whole body count. 

Evacuation of the Area 1 2  camp was becjun a t  
It51 guards were directed i n t o  the camp t o  insure 

Since the southbound 

I /  - T h i s  memorandum represents lawyer's work product prepared so le ly  i n  
connection w i t h  t r i a l  preparations and  evaluation of l i t i g a t i o n  
s t ra tegy  and should be used only i n  t h a t  vein. 
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A t  the  time evacuation of the  camp was being effected,  airborne radio- 
a c t i v i t y  was present ' in the area. The WSI guards who performed 
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f u n c t i o n  o f  i n s u r i n g  t h a t  a l l  personnel had l e f t  th i s  area were subjcctcd, 
i n  varying degrees, t o  exposure t o  radiation. 

The p+esent s u i t s  were f i l e d  i n  February 1972 i n  the Federal D i s t r i c t  
Court i n  Las Vegas. 
Company, a Texas Corporation; Fenix and Scisson, an Oklahoma Corpornticn; 
Atomic Energy Commission; Idackenhut Services,  Inc . ,  a F 1 or  i d a C o rF-0 ra  t i on  ; 
Lawrence R a d i a t i o n  Laboratories, aka Lawrence Liverniore Laboratories; Black 

( ( 1 )  \.I)v. Reynolds Electr ic  a n d  Enqinecrinp 

I l l  v .  Reynolds Electr ical  
Engineering Company, a Texas Corporation; Fenix a n d  Scisson, a n  Oklahoma -- 
Corporation; PJackenhut Services,  Inc . ,  a Florida Corporation; Forrest 
Tackett; Atomic Energy Coriinission; Black Corporations I - X X ,  a n d  Does ' I - X X ,  v) The l a t t e r  s u i t  was i n i t i a t e d  by the Independent Guard 
Associa i o n  of Nevada, a s  a c l a s s ,  and 13 inlackenhut g u a r d s  f o r  i n j u r i e s  
a l legedly resul t ing from exposure t o  Fadiation on December 18, 1970,  Civil 
LV-1766. 
January ! A i  1974, 2nd t h e  CSSPS suSseqQently :.:ere conscljdat& Gnder t h e  
caption IGAN, e t  a l .  v.  REECo, e t  a l . ,  . Several other 
s i g n i f i c a n t  events have since occurred: ( 1 )  a second amended complaint was 
f i l e d ;  ( 2 )  defendants'  mot ion  t o  s t r i k e  p l a i n t i f f s '  request f o r  a ju ry  t r i a l  
was granted w i t h o u t  prejudice on December 19 ,  1974; 
class, was dismissed as a party p l a i n t i f f ;  ( 4 )  one of the 
individual Itlackenhut p l a i n t i f f s ,  died of leukemia; (5)  p l a i n t i f f ' s  counsel 
submitted a formal o f f e r  t o  s e t t l e  the consolidated action f o r  w- 
-for \-, a n d  'for each of the other 1 2  p l a i n t i f f s ;  
and ( 6 )  the Government's Motion t o  Dismiss a n d  the other defendants'  hiotion 
for Summary Judgment was denied on December 27, 1976. 

P l a i n t i f f s '  second amended complaint i s  predicated upon  ('I) a s s a u l t  and 
battery; ( 2 )  negligence; and (3)  possibly a negligence cause of  act ion based 
upon intentional causing of emotional d i s t r e s s .  P l a i n t i f f s  contend t h a t  
defendants were grossly negligent i n  ( 1 )  se lect ing the s i t e  f o r  the 
Baneberry event; ( 2 )  t h e i r  preparations for  t h i s  event ( i . e . ,  d r i l l i n g  and  
re la ted a c t i v i t i e s ) ;  and ( 3 )  the evacuation o f  the Area 1 2  camp. 
(other t h a n  the IGAN as  a c l a s s )  seek a t o t a l  o f  -from the 
defendants for in jur ies  allegedly resul t ing from exposure t o  radiat ion on 
December 18, 1970. 

A mot ion  t o  consolidate both of these cases was g r a n t e d  on 

3)  the IGAN,  as a 

P l a i n t i f f s  
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could be c l a s s i  f ied 
The conduct of a nuclear t e s t l a s  an extra-hazardous , abnormally dangerous 
a c t i v i t y .  Accordingly, i t  i s  incumbent upon individuals who conduct such 
t e s t s  t o  insure t h a t  a l l  aspects thereof a r e  performed i n  a manner t o  
insure t h a t  the h i g h  duty of care  owed t o  a foreseeable p l a i n t i f f ,  as a 
result of the conduct of this a c t i v i t y ,  i s  n o t  breached. 
discovery phase of this l i t i g a t i o n  (which extended from February 1972 t o  
July 16, 1976), the p l a i n t i f f s  challenged t h e  efficacy o f  the procedures . 
w h i c h  the  defendants used i n  se lect ing the Baneberry s i t e ,  the d r i l l i n g  
and stemming a c t i v i t i e s  prior t o  the event, a n d  the subsequent evacuation. 
P l a i n t i f f s  contend t h a t  abnormal geologic a n d  1 i thologic conditions,  which 
were present a t  the s i t e  of prior,  adjacent shots ,  par t icular ly  those 
conducted i n  emplacement hole U8a (Discus Thrower) a n d  U2ca ( S t u t z ) ,  shou ld  '. have a1er'ted"'the defendants t o  the  presence of similar unstable conditions 
a t  the U8d location. 
p l a i n t i f f s  contend t h a t  venting occurred, resul t ing i n  p la int i f fs 'exposure 
t o  radiat ion.  
concluded t h a t  the venting resul ted from the unexpected presence of a h i g h  
water content i n  montmorillonite c lay.)  

The Court presiding over t h i s  case has already held, i n  m v .  United 
S ta tes ,  370 F.Supp. 525 ( D .  Nev., 1973), t h a t  an extra-hazardous o r  inher- 
ent ly  dangerous a c t i v i t y  i a o s e s  a non-delesable d u t v  uimn t h p  W 

are  condurted it-, a q ~ f ~  m a p  w.  Q!? 
NTS a c t i v i t i e s  re la t ing thereto were 

under the control of a Test bianager who was a Government employee. 
decision t o  evacuate the Area 12 camp was h i s  decision. Pre-Baneberry 
a c t i v i t i e s ,  such as the selection of the s i t e  f o r  d r i l l i n g  a c t i v i t i e s ,  were 
under the direct ion o f  the Lawrence Radiation Laboratory"(now known as , 
Lawrence Livermore Laboratory ( L L L ) ) ;  nevertheless, the Government, as a n  
ac t ive  par t ic ipant  i n  the proceedings which occurred during t h i s  period - 
such as the  meeting of the Test- Evaluation Panel - was f u l l y  aware of  these 
events and, under the -decision, had  a non-delegable duty t o  insure 
t h a t  a l l  pre-Baneberry a c t i v i t i e s  were conducted i n  a safe  manner so as t o  
insure the containment o f  th is  event. I f  the-decision, as  affirmed 
by the  9th Ci rcu i t  C o u r t  of Appeals, is n o t  Challenged, then i t  i s  c l e a r  
t h a t  the Government w i l l  be held to  have had  a non-delegable duty t o  assure 
t h a t  a l l  of the par t ic ipants  i n  the  Baneberry event t o o k  proper sa fe ty  
measures and precautions t o  insure t h a t  accidents would not occur a n d  t o  
insure the safe ty  o f  individuals who might be exposed t o  radiat ion.  Judge 
Foley's aforementioned denial of the Government's Motion t o  Dismiss, 
a1 though issued w i t h o u t  elaboration, presumably was hasgd on -type 
reasoning, s ince much of  the Government's Motion was premised on arguments 
s imi la r  t o  those. rejected i n  

D u r i n g  the 

As a r e s u l t  of the defendants' gross negligence, 

(The Board appointed t o  invest igate  t h e  Baneberry venting 

The 

* 
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The l i a b i l i t y  o f  the other  defendants ( L L L ,  REECo, NSI) \vi11 hinge upon  
a determination by the Court as t o  whether these e n t i t i e s  breached the 
duty  o f  care  owed t o  the p l a i n t i f f s .  This issue will involve a detai led 
analysis  of these defendants' actions i n  se lec t ing  the s i t e  a n d  conducting 
d r i l l i n g  and stemming operations. Thorough exploration of t he  manner 'In 
which post-shot a c t i v i t i e s  were conducted should also be expected ( c . y . ,  ' 

were p l a i n t i f f s  provided adequate radiological protective clothing. under . 
the circumstances). 

SPECIFIC NEGLIGENCE ISSUES 

P l a i n t i f f s '  negligence arguments a re  expected t o  f a l l  in to  four broad 
categories:  

1. S i t e  Selection 
2. Dri l l ing and Related Act iv i t ies  
3. Evacuation Procedures and Radiation Protection Measures 
4. Decontamination Measures 

S i t e  Selection 

Items under this category include the presence 
so-called Baneberry f a u l t  near the U8d work PO 
montmorillonite clay a t  the t e s t  location. 

s 

of f a u l t s ,  par t icu lar ly  t.he 
n t ,  and  the presence of 

D u r i n g  the discovery phase of this location, p a i n t i f f s  were given 
voluminous docunents pertaining t o  a l l  a spec t s  o f  b o t h  the pre- and  post- 
Baneberry a c t i v i t i e s .  
followed i n  the selection of an emplacement s i t e  and  the individuals 
( j . e . ,  Phil Coyle, Fred Beane, a n d  Richard ficArthur) who had the prime 
respons ib i l i ty  for  select ing the Baneberry t e s t  location. 

P l a i n t i f f s  a l l e g e  t h a t  the defendants knew, o r  should have known, of the 
existence o f  the  extremely unstable conditions which, existed a t  Baneberry 
due t o  the information which had been gathered from two nearby shots 
( S t u t t  and Discus Thrower). P l a i n t i f f s  indicate  t h a t  clay was present i n  
both of these holes,  par t icu lar ly  the Discus Thrower event. 
shown, t h e  percentage of clay present i n  the Stutz  location (70%) was 
s imi la r  t o  t h a t  which existed a t  the  working point o f  U8d. 
meant t h a t  we were aware o f  the presence of clay i n  U8d, we a s s e r t  t h a t  the 
evidence of such clay was u n k n o w n .  In re t rospect ,  and  based upon the 
information which was developed a f t e r  the Baneberry event concerning the 
actual amount of c lay present b o t h  : in  the pre-Baneberry and  i n  the 8aneberry 
holes, i t  appears t h a t  the select ion of this s i t e  was in e r ror  a n d  t h a t  
p l a i n t i f f s  may have a reasonable chance of prevailing on the negligence 
issue as i t  pertains t o  s i t e  select ion.  

P l a i n t i f f s  a re  aware o f  t h e  procedures v,hich were, 

T 

A s  subsequently 

Although i t  
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P l a i n t i f f s  a s s e r t  t h a t  a f a u l t  was present a t  or near the working point 
of U8d and t h a t  the. presence of this f a u l t  was another m a j o r  contributing 
cause of the Baneberry venting. A g a i n ,  the presence of a f a u l t  was known, 
b u t  a t  the time of the Baneberry a c t i v i t i e s  was assumed t o  be 2100 fee t  
from the work ing  p o i n t .  The presence of the f a u l t ,  now named the Baneberry 
f a u l t ;  was not determined u n t i l  a f t e r  the Baneberry event. 

Dri l l ing and Related Act iv i t ies  

P l a i n t i f f s  contend t h a t  the abnoraal amount of water used i n  t h e  d r i l l i n g  
of the 118d emplacement hole indicated the  presence o f  ( 1 )  abnormal l i t h o -  
logical conditions (e.g. ,  montmorillonite c l a y ) ,  a n d  ( 2 )  the presence o f  a 
"void" which extended f o r  an indeterminable distance t o  a f a u l t .  A s  shown 
by the  o f f i c i a l  records,  and as admitted i n  our answers to . in te r roga tor ies ,  

T h i s  i s  an extremely large amount of water and a serious question ex is t s  
as  t o  why this d i d  not a l e r t  those i n  charge of d r i l l i n g  t h a t  scmething was 
amiss. 
of d r i l l i n g  U8d, an average of 5,000 barrels  per day were used. 
extremely h i g h  amount  of water charged a t  the U8d location is  a m a t t e r  o f  
record and our  explanations f o r  such-use appear t o  be weak. 
the tremendous amount of water usage, coupled w i t h  other f a c t o r s ,  such as 
the presence of clay,  sloucjhing a n d  - as shown by t h 2  cal iper  logs - 
lIvoids," indicate  an unstzbl e environment i n  which t o  emplace and  detonate 
a nuclear device. T h i s  i s  par t icu lar ly  c r i t i c a l  when coupled w i t h  knowledge 
about the Discus Thrower event of May 2 7 ,  1966, from which, as  we have 
admitted i n  answers t o  interrogator ies ,  a measurable a m o u n t  of radioact ivi ty  
was released on the Nevada Test S i t e .  

The ca l iper  logs which were run i n  U8d indicate  a hole enlargement a t  the 
930 foot  depth. The extent of this enlzrgement i s  n o t  k n o w n ,  b u t  the logs 
do indicate  t h a t  i t s  l a t e r a l  extent i s  greater  t h a n  127 inches. 
p la in t i f f s  contend t h a t  this so-called " v o i d "  extends from the U8d hole t o  
the adjacent f a u l t ,  and t h a t  this provided the i n i t i a l  escape route f o r  the  
vent ing  gases. 

Another f a c t o r  indicating d i f f i c u l t i e s  i n  d r i l l i n g  o f  U8d a n d  of the 
unstable environment r e l a t e s  t o  the i n i t i a l  depth (982 f e e t )  as contrasted 
w i t h  the  work ing  point depth of 912 f e e t .  \$le have acknowledged t h a t  
s l o u g h i n g  problems were encountered d u r i n g  the d r i l l i n g  o f  th is  hole, a n d  
t h a t  the material which had been sloughed f e l l  i n t o  the hole f i l l i n g  i t  
w i t h  debris  between the 982 and 942 foot  levels .  After i t  was decided t o  
place the  device a t  910 f e e t ,  sterrming material (sand) was placed from 942 
f e e t  t o  910 f e e t .  From the amount of sand  and gravel which was used t o  steq 
this hole, i t  appears t h a t  " b r i d g i n g "  d i d  occur, which would be evidence of 
a noncontinuous sterrming operation. 

- 

approximately 195,000 barrels  of water were charged t o  the U8d location. . . .. 

P l a i n t i f f s ,  i n  t h e i r  interrogator ies ,  asser t  t h a t  during the 37 days 
The 

I n  re t rospect ,  

The 

i 
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When a l l  of  the foregoing fac tors  concerning d r i l l  irrg--related d i f f i c u l t i e s  
and stemming problems a r e  considered, together with know1 edge of pre- 
existing l i tho logic  and geologic conditions,  a n d  his tor ical  d a t a  re la t ing  
t o  the S t u t z  and Discus Thrower events, a jud ic ia l  determination o f  
negligence would n o t  be surprising. 

I 

Evacuation Procedures and Radiation Protection Measures 

: m i n i  rlq i 
r e l a t j n g  t o  radiat ion o r  radiation oro ter t ion  . The \IS1 guards, w h o  a r e  the 
p l a i n t i f f s  i n  th is  act ion,  were wilered or dfrec'ted t o  go  in to  the cloud of 
r a i o a c t i v i t y  w i t h o u t  the  benefit  of a n y  type o f  radi;r.i:'ion prcjtecL-tve 
clothinq. Unquestionably, p l a i n t i f f s  will re ly  u p o n  these two f ac to r s  a s  
primary evidence o f  negligence on the p a r t  of t h e  defendants, 

As shown i n  the  record, the Baneberry guards were n o t  yiven formal ' 1  

Deficiencies i n  radiat ion m o n i t o r i n g  a c t i v i t i e s  include the absence of 
e n t r i e s  i n  radiat ion mon i to r  log books on December 10, 1970, the absence 
o f  monitors i n  the Area 1 2  camp, and the discrepancy i n  t h e  record r e a d i n g s  
taken on f-b o r  his clothing. Unquestionably, the en t r ies  
i n  the handwritten log books and  notes kept by t h e  rad.iation monitors, f o r  
December 18, 1970, were def ic ient .  A l t h o u g h  the absence of e n t r i e s  was tiuc 
t o  the f r a n t i c  e f f o r t s  being exerted by those individuals on t . h a t  d a t e  t o  
insure t h a t  everyone i n  the forward a r e a  a n d  t h e i r  vehicles were thoroughly 
a n d  careful iy  monitor'ed, the p l a i n t i f f s  have seized u p o n  t h i s  f a c t  as  a n  
e f f o r t  on the par t  of defendants t o  minimize the t r u e  extent of radiation 
contamination a t  the Nevada Test S i t e  on December 18, 1970. 

. 

. Our explanation f o r  n o t  having monitors i n  the Area 12 camp i s  t h a t  they 
were n o t  needed a t  t h a t  location s ince there was adequate monitoring 
representation between the camp and the U8d location. 
of the  Area 12 camp t o  the U8d location (3.69 miles) ,  the presence of 
approximately 900 people i n  this area,  and  the occurrence o f  the Baneberry 
v e n t i n g ,  the f a i l u r e  t o  h a m i t o r s  i n  t h  is camp coiild l ie construed as 
n q&&!nce . 

Due t o  the proximity 

As already noted, the guards who were ordered into the contaminated area 
following the venting were n o t  provided w i t h  anti-contamination clothing or 
equi pmen t . b addition. one of these individuals (- 
unaccountably allowed t o  remain i n  the forward area f o r  a proloiudprl :miad 
07 time. reby increasing his exposure to  radiation from his clothinq a d  
t e h i c l e  which had  b e m  c .ontaminated v,hile he was i n  the Area 1 2  camp. 
These two t a c t o r s  a r e  highly detrimental t o  the Government's case on the 
negligence issue. 

' 

One of the principal p o i n t s  stressed by the p l a i n t i f f s  as  evidence of 
negligence r e l a t e s  t o  the manner i n  which the Area 1 2  camp was evacuated. 
As shown i n  the record and in ou r  answer t o  p l a i n t i f f s '  in te r roga tor ies ,  
there  i s  a log ica l ,  valid explanation as t o  why this camp was n o t  evacuated 
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a t  an e a r l i e r  time and why the f i r e  s i ren  a t  the f i r e  s t a t i o n  i n  t h i s  camp 
was not act ivated a t  an e a r l i e r  time. The records indicate  t h a t  evacuation 
proceedings were i n i t i a t e d  as  soon as i t  became apparent t h a t  radioactive 

mater ia l  from the Baneberry venting would pass over‘and t h r o u g h  the Area 1 2  ’ ._ 
camp. The reason f o r  not act ivat ing the s i ren  a t  an  e a r l i e r  t ime was t o  
prevent the p o s s i b i l i t y  of panic on the p a r t  o f  the inhabitants of t h i s  
camp, and a l so  t o  insure t h a t  evacuation from t h i s  camp proceeded in the 
a l t e r n a t e  route ,  westerly over the Stockade \lash Road, ra ther  t h a n  t h e  
normal evacuation route ,  down the Rainier t4es.a Road, which would have passed 
t h r o u g h  the heavily contaminated areas.  Although these explanations a r c  
log ica l ,  they may n o t  be accepted by the Cour t  as adequate, especially in 
v iew o f  the  proximity o f  this camp t o  the U8d emplacement hole and the . 
venting s i t e .  

Decontamination Measures 

A l l  of the p l a i n t i f f s  i n  t h i s  lawsuit were surveyed f o r  contamination at 
CP-2 and were determined t o  have, i n  varying degrees, permissible amounts 
of rad ioac t iv i ty  on e i t h e r  t h e i r  clothing or t h e i r  persons. Sixty-six of 
the individuals evacuated from the forward area on December 18, 1970 were 
determined t o  have leve ls  of  radioact ivi ty  such as t o  \varrant a fur ther  
decontamination e f f o r t  a n d  thyroid a c t i v i t y  measurements a t  the blercury 
medica.1 f a c i l i t y .  Eightecn of these individuals were transported t o  the 
Southwestern Kadioiogical t leal th  Laboratory for  a whole body count on the  
afternoon of Decenber l e ,  1970, P l a i n t i f f s  have stressed the f a c t  t h a t ,  

I ’  qh readings o f  radioactive contamination, notwithstandi rig 

A g a i n ,  the explanation f o r  this  f a c t  i s  . logical - i . e . ,  h is  whole body. 
count would not have disclosed any fur ther  i n f o r m a t i o n  t h a n  previously - 
disclosed by the thyroid a c t i v i t y  measurements and other radioactive 
measurements which had been taken a t  CP-2 and a t  the Mercury medical f a c i l i t y .  
In retrospect, however, i t  appears t h a t  an  e f f o r t  should have been made t o  
transport-to Las Vegas for  a whole body count. 

’ 

- . 

body c o u n t .  has n o t  amnnp t h P a n s o o r t p r I  t n  I a =  i k p s  fnr r7 k i h n l e  

DAt44G ES 

The radiation exposure records for  a l l  of the p l a i n t i f f s  indicate  an 
exposure wkich i s  wet1 below the r a d i a t i o n  Drotection Q U I  ‘del ines.  - 

. Admittedly, 0 was exposed t o  radiation from the Baneberry event 
o f  December 18, 1970. 
April 17,  1974. After- became i l l ,  he was sent  t o  the O a k  R idge  
Medical F a c i l i t y  f o r  examination and treatment. He was a l so  t reated a t  the 

He subsequently contacted leukemia, and died on 

J A N  2 4  1977 

Loma L i n d a  l4edical Fac i l i ty  i n  Loma Linda, California.  
on 0 confirmed the f a c t  t h a t  he had a chromosomal abnormality. 

An autopsy pel-formed 

1 
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I t  appears t h a t  'y ' i l l n e s s ,  a bone-marrow disease described as 
acute myelogenous leukemia, s ta r ted  to  develop approximately 10 t.o 13 

, .  mQnths a f t e r  the Baneberry incident.  As shown i n  t h e  l i t e r a t u r e  on t h i s  
subjec t ,  the  symptoms f o r  this type o f  disease usually occur appi-oxin!at.ely 
four t o  seven years a f t e r  exposure t o  radiat ion.  Therefore, the 
p o s s i b i l i t v  nf L. i l l n e s s  resul t ing from his exposure i:ci 

One o f  the  points i n  controversy r e l a t e s  t o  the a m o u n t  o f  radiat ion 

beginning a t  11:OO a.m. a n d  extending t h r o u g h  6 : O O  p.m. on December 18, 1970. .' 

Six  of these readings (Beta plus Gamna) range from a high of 200 ini-ad/ti6ur 

pat tern.  One reading, taken a t  4:OO p.m. th i s  date by R E E C o  -radiation . 
monitor Mr. Bil l  EarnesG i s  recorded as l 'R/hour. 

. I  

. .  radiat ion from the Bgnebpr ry event i s  highly improhab'le. - . ..... 

. receiGed by -. Seven readings were taken o f  .- clothing,  - -  

' 

down t o  50 m r a d / h o u r ,  and exhibi t  a c l a s s i c  time-decay re ' lat ionship or . .  

Based on this  l a t t e r  f igure ,  Dr. Shields Warren, a medical doctor/Kadiation 
Pathologist  (a participant i n  the surveys conducted a t  Nagasaki and 
Hiroshima, the B i k i n i  and Enewetok t e s t s  a n d  i n  numerous other univers i ty  
and governmental re la ted a c t i v i t i e s  pertaining t o  r a d i a t i o n ) ,  has assumed 
t h a t  the Area 1 2  camp dose r a t e  was 11 R / h r  a n  h o u r  a f t e r  detonation, a n d  
tha- received a dose o f  15 R (15 rem?). 
nr. Warren's extmpolai ion therefrom, a r e  n o t  si.ipported e i t h e r  by 
independent, d i r e c t  maxinun dose r a t e  m2asurernents recorded on the radiation 
probes located a t  permanent telemetry s ta t ions  on the roof o f  the old 
Area 12  cafe te r ia  o r  a t  the E tunnel por ta l ,  01; from readings taken by 
other  radiation monitors i n  th is  area b o t h  before and  a f t e r  4 : O O  p.m. 
Although this  one reading can be shown t o  be an abnormality a n d  i n  e r r o r ,  
Dr. blarren r e l i e s  u p o n  t h i s  r e a d i n g  as a basis f o r  his chatlenge b o t h  to 
the radiological procedures which were i n  e f f e c t  a t  the Nevada T e s t  S i t e  on 
December 18, 1970, and as a challenqe as t o  the actual a m o u n t  of r a d i a t i o n  

This reading, and 

b. Even i f  the on2 readins taken b y  tlr. Earnest a t  r ece i v ed by m 
4:OO p.m. on Decem 
fi smaller amounts of r a d i a t i o n  received b; 

In this connection, i t  appears t h a t  the chromosomal aberration theory will 
be one of the principal s c i e n t i f i c  bases f o r  the p l a i n t i f f s '  case.  Ne 
have been advised t h a t  Dr. Warren will be one o f  the p l a i n t i f f s '  expert 
witnesses. 

-¶ subsequent t o  his exposure, developed a very unusual blood 
dyscrasia t h a t  this abnormality was characterized by the absence of a C 
group chromosome, as  was established both a t  Loma L i n d a  a n d  a t  the Oak Ridge 
National Laboratory." According t o  Dr. Warren, a radiation exposure of 
1 rem or  over was enough t o  produce chromosomal chan e a n d  even "a small 
amount  o f  r a d i a t i o n  (such as t h a t  received by 9,, on Decerzber 18, 
1970) could induce leukemia." 
d i sc ip l ines  re la ted t o  radiation a n d  r a d i a t i o n  exposure reviewed Or. Clarren's 

In his June 9 ,  1975 deposition, Dr. klarren s ta ted t h a t  
' 

Four individuals w i t h  expert ise  i n  

1 0 1 0 8 0 2  
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deposition and his opinion concerning- (Mr. William J .  Brady, 
Senior Health Physicis t ,  REECo; Dr. R. Evans,  a n  expert i n  the f i e l d  of 
dosimetry; Drt C .  C .  I u s h b ?  .uaJ, a? expert in the f i e l d  of radiation 
injury; and Dr, Neil Nald, an expert i n  the f i e l d  of  cytogenetics a n d  
hematology). I t  i s  the consensus of a17 o f  these individuals t h a t  t h e  
disease of acute-myelocytio leukemia has never been suspected a s  being 
related t o  radiation exposure; that- r a d i a t i o n  exposure \vas 
well w i t h i n  to le rab le  maximum permissible occupational radiation exposure 
l i m i t s ;  a n d  t h a t  his leukeinia occurred o r  developed so soon a f t e r  t.hc 
exposure t o  radiat ion t h a t  th i s  i l lf iess could only be coincidental with his 
radiation exDosure. 

.The his tory o f  the survivors of the Japanese atomic detonations and other 
s c i e n t i f i c  s tudies  indicates  t h a t  there  has t o  be a gamma radiation 
exposure i n  the order of 100 times greater  than t h a t  received by- 

-or any o f  the  other  - IGAM p l a i n t i f f s ,  i n  order t o  observe an 
increase i n . t h e  incidence o f  leukemia. 
accepted i n  the  present case,  we could expect t o  convince the C o u r t  t h a t  
there  was no  d i r e c t  causal re la t ionship between" exposure t o  
radiation and h is  subsequent i l l n e s s  a n d  death. 

. 

To the extent such evidence i s  

We have been a d v i q p d  t hat the issue df causal relationship between 
exposure t o  r a d i a t i o n  and  resul t ing injury was adverselv decided a c i a i r i < t  
QfenrjGnt in t h e  _. 11 . . u i p s  Petroiem Co. czze. I t  appczrs t h a t  czc 
of the factors  considered by the jury w s  t h ?  testimony o f  a witness t h a t  
p l a i n t i f f  had been exposed t o  200 rem of radiation rather  t h a n  the less  
than 1.5 rem shown on Idaho's radiation records. Since Dr. Shields blarren 
has already questioned the v a l i d i t y  o f  the E E E C o  radiation exposure records 
pertaining to  - i t  appears t h a t  th is  will be one of the princjpal 
issues raised a t  the t r i a l  or' this case. 

From the information which has been provided t o  us, -incurred 
approximately f medical b i l l s  for treatment he received a t  the 
Lorna Linda Ne , 

, a t  the time o f  his death, was 54 years old. He was survived 
. b y a n d  one adul t  son, I-b. Information i n  the 

f i l e  indicates t h a t  i-'was 21 years old a t  the time o f  the  
Baneberry event. 
approximately -a year. T h i s  amount  included base pay, overtime; 
pay for vacation and holidays and subsistence. According t o  \-/SI'S personnel 
records and procedures, an individual of 0 age and sen ior i ty  
would have been e l i g i b l e  f o r  retirement on March 9 ,  1985. Based u p o n  the 
sa la ry  he was receiving d u r i n g  the year of his death (1974) ,  the amount  tic 
would have received i n  t o t a l  compensation from Nackenhut t h r o u g h  a period 
o f  his anticipated retirement i n  1985 would have-  been m. 

A t  the  time of his death, o w a s  earning 

. .  . 
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-. P l a i n t i f f s  Other Than 

... 

The other 12 p l a i n t i f f s  a r e  i n  a d i f f e r e n t  category t h a n  7 ( 1 )  
none has suffered a recognizable i l l n e s s  or injury ( e . g . ,  eukemia); ( 2 )  
a l l  of these individuals a r e  a l ive ;  ( 3 )  there i s  n o t h i n g  i n  o u r  records 
or  i n t t h e  information avai lable  t o  us which would subs tan t ia te ,  e i t h e r  from 
a medical or legal standpoint,  their claims ofUinjury or  damage from the 
exposure t o  radiat ion on December 18, 1970; ( 4 )  there is no  causal re la t ion-  
s h i p  between this  exposure and the alleged in jur ies  of these individuals;  
and (5 )  p l a i n t i f f ' s  " in jur ies"  cons is t  of physical complaints \t/hich arc? noi-mal 
t o  a person o f  comparable age. 
p l a i n t i f f s  a r e  concerned, they have suffered no damage t o  exposure froni 
t he  Baneberry event. 
complained of pre-leukemia type symptoms ( i . e .  t i redness ,  l i s t l e s s n e s s  imd - -  - 
weakneas). 
the Loma Linda Medical Center, f a i l  t o  disclose the presence of leukemia o r  
any other radiat ion induced i l l n e s s  o r  i n j u r y . /  

Therefore, insofar as the other 1 2  

A possible exception i s  P la in t i f f  Cupples, who has 

However, physical examinations, including a study cciiiducted c;t 

PROGW\MMTIC A N D  L E G A L  ASPECTS OF A SETTLEIelENT OR AN A D V E R S E  DECISION Ih' 
THE IGAN CASE 

In the  event t h a t  a decision i s  made'to s e t t l e  t h i s  case,  or i n  the event 
an adverse decision i s  rendered following a .  t r i a l ,  then i t  i s  the o p i n i o n  
o f  uur' r.ddfo7oyicai sareiy personnel and medical -personnel t h a t  cert.6.iii 
adverse e f fec ts  m i g h t  resu11 therefrom. 
the established maximum permissible r a d i a t i o n  exposure guidelines which u p  
t o  now have been accepted as a basis f o r  determining the l imi t s  t o  w h i c h  
an individual may be exposed without harm. As shown in the records, the 
dosage received by a l l  Cof the I G A N  p l a i n t i f f s  i s  well within these guider 
l i n e s  or  l imi t s .  I f  the apparent th rus t  o f  Dr. Idarren's position i s  
accepted, then the present r a d i a t i o n  standards and guidelines niay have t o  
be reevaliated , despi te  the weight of s c i e n t i f i c  opinion i n  t h e i r  favor. 

As i nd ica t ed  above,  t h e  primary concept b e i n g  advanced by the  p l a i n t i f f s  i s  
the C group chromosomal aberration theory. According t o  s c i e n t i f i c  experts 
retai'ned by this  o f f i c e ,  t h i :  theory i s  a t  best  questionable and appears t o  
be subject t o  severe challenge on a s c i e n t i f i c  basis. Nevertheless, th i s  
theory was advanced by the $ l a i n t i f f s t  expert witness i n  the above mentioned . 
radiation case i n  Boise, Idaho, -v. Ph i l l ips  Petroleum Co. ,  its a basis f o r  
p l a i n t i f f ' s  i l l n e s s  and death. 

Therefore, i f  the concept of chromosomal a b n o r h l i t y  o r  deletion resu l t ing  
from exposure t o  radiat ion i s  es tabl ished,  even on a t en ta t ive  basis ,  as a 
basis f o r  leukemia, o r  as a fac tor  t o  be considered i n  radiation exposure 
and i n j u r i e s ,  then the  cost  and policy considerations re la t ing  t o  the conduct 
o f  physical exarnimtions o f  individuals who R i g h t  be exposed r a d i a t i o n  
would be considerable. I t  a p p e a r s  t h a t  the tes t ing o f  present a n d  
future  employees for chromosomal abnormalities or deletion would cos t  
approximately $ 2 C C  a t e s t .  Such t e s t s  would a lso raise  serious questions 

One o f  t h e i r  primary concerns 3nvolvc!s 

t 

w 

- 31 Of coiirse i f  f4rT Cupplcs does eventually deyelop nlore s ign i f icant  are- 
leukemia type (.f sy?Ftw!s , supported by mdical  testii?!ony, tlic lsl;!s c f  
probabili ty \::c.i IC! present a serious obstaclz t o  our whole position o f  c? . i .~2i ic-  
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. concerning the basis f o r  h i r i n g  ordiriiig of a future  or present 
employee. 
chromosomal delet ions could be a reasonable and v a l i d  basis f o r  denial 

I t  m i g h t  a l so  become necessary t o  consider whether such 

. .  o f  employment a t  the Nevada Test S i t e .  . - -  

As a r e s u l t  of an analysis  of the maximum permissible dosage, coupled w i t h  
an appreciable decrease i n  the amount of allowable exposure t o  radiat ion,  
there  would be a question as  t o  vrheiher the present dosimetry methods, 
t h a t  i s  the fi lm badges, would be adequate f o r  recording radiation d o s a g e .  
Lt i s  my understandins t h a t  there  a r e  more sens i t ive  a n d  sophisticated 
dosimetry tudbds. a1 thouoh. there  a r e  numeraus problems associated w i  t h  . 
t&-use. Up t o  the present time, i t  nas nor. been determined fcas,ib'lc: t o  
u t i l i z e  t h i s  system a t  the Nevada Test S i t e ,  However, i f  the standards 

' f o r  permissible exposure a n d  f o r  i m p o s i t i o n  o f  l i a b i l i t y  a r e  appreciably 
decreased, then consideration should be given i n  the a d o p t i o n  of iiiore 
cos t ly  dosimetry methods. 

Concern has often been expressed a s  t o  ivhether Settlement i n  t h i s  case . 

would es tab l i sh  a precedent. 
for i n j u r i e s  a l legedly received resul t ing from exposure to  radiation on 
December 18, 1970. 
administrative claims re la t ing  t o  Baneberry. 
t h a t  settlement o f  t h i s  case,  par t icu lar ly  w i t h  t h e  1 2  p l a i n t i f f s  o the i -  
th2:: -, ccc?:! r e z c l t  i n  a "flo:,d" cf r , e ~  suits.?! 

S u i t  has been ins t i tu ted  by another individual 

I n  a d d i t i o n ,  we have recently received two  fomial 
The view has been expressed 

CONCLUSION 

In deciding whether t o  l i t i g a t e  this  case fur ther ,  b!e should a l so  consider 
the question o f  t r i a l  cos t  a n d  the potential  effects  of any adverse 
decision. Cost  of defense provided by pr ivate  counsel, Mr. John Thorndal, 
f o r  a l l  of the defendants other than the United States f o r  the period 
through June 30, 1976, i s  0. In addition, Mr. Thorndal has 
incurred actual costs  i n  the a m o u n t  of 7 Depending u p o n  the 
length and complexity o f  the t r i a l ,  and t e t i n e  required i n  preparation 
and i n  a r g u i n g  i n  appel la te  proceedings, additional legal fees of a t  l e a s t  
0 could be expected. 
expert witnesses and preparation of exhibits.  
amounts include the in-house cost  t o  the Government and  t o  the .corporate 
defendants i n  the preparation of  material f o r  use i n  l i t i g a t i o n ,  such a s  
preparation of answers t o  interrogator ies  and compilation of data' a n d  
documents. 

There will be other costs ,  such as paynent t o  
Plone o f  the foregoing 

- 21 W i t h  regard t o  the potential  programmatic impact of e i t h e r  settlement 
or an adverse jud ic ia l  decision i n  t h i s  case, see also the attached 
notes prepared Sy Roger Ray and the PIV Bioenvironmental Sciences Division, 
dated January 13 and January 7 ,  1 9 7 7 ,  respectively,  rvhich were prepargd 
a t  Chief Counsel's Office request. 
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As indicated above, the  weight of the evidence developed t o  date docs n o t  
appear t o  demonstrate any causal re la t ionship between any of the p l a i n t i f f s '  
exposure t o  radiat ion on December 18, 1970, a n d  t h e i r  alleged i n j u r i e s ,  
although p l a i n t i f f s  a r e  1 ikely t o  present several witnesses \qi t h  impressive 
credent ia ls  t o  t e s t i f y  t o  the contrary (e .g . ,  Dr. Narren) 
especial ly  t rue  i n  the case of the p l a i n t i f f s  other t h a n  i-h. 
Nevertheless, i n  view of cer ta in  f a c t s  re lz t ing  t o  0 a c t i v i t i e s  
on December 18, 1970, and his subsequent leukemia a n d  death, i t  would 

the range of -- 0 would be appropriate. We h ave been 
appear t h a t  a counteroffer t o  Mr. Johns t o  s e t t l e  w i t h  

f inancial  ass is tance;  therefore ,  i t  would seem t h a t  a n  o f f e r  of settlement 
a t  an amount appreciably l e s s  than asserted by her counsel, Mr. Larry Johns, 
m i g h t  be accepted by -. 
I t  i s  s t i l l  my opinion t h a t  none of the other 1 2  p l a i n t i f f s  h a v e  a n y  medical 
symptoms resul t ing from the exposure t o  radiation on D-ernber 18, 1970;  ' *  . 
Admittedly, there  is  always the r i s k  t h a t  u p o n  t r i a l  t h e  C o u r t  m i g h t  a d o p t  
the c l a s s i c  assaul t  and bat tery concepts asserted by p l a i n t i f f s  and  render 
a judgment i n  t h e i r  favor. 
considerations) as outlined above, and i n  view of t h e  overwhelming 
s c i e n t i f i c  evidence which controverts t h e i r  claim, i t  i s  my o p i n i o n  t h a t  no 
settlerr-.nt o f fe r  should be Lade t o  these p l a i n t i f f s .  

. -  

This i s  

.in 

- informally advised t h a t  {-'is i n  i l l  health a n d  i s  i n  need of 

However, i n  view of  the rnedical a n d  policy 

.* 4-e 

CC:BLA A t  torn ey 

Enclosures : 
1. Memo, R .  Ray t o  L. Silverstrorn, 

dated 1/13/77 
2. Memo, BSD t o  R. Ray, 

dated 1/7/77 . 
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