s ,‘:?h'.."t“r-‘% S .
]

703358

Thooe 1isted Lelows Losiey/lsa

Eernett Eoskey, Acting Generwl Counvel
LITIOATION PL:OCLDULE

Atizered &5 & draft of a 1iti etlon procedure gulde widch we heve
eeat to our ficld lopal riaffs for Lwir comente, %e shoudd
sppreciate receiving ary coxxnis jou may have by Jamuary 20the

Jttachizents .
~raft litigation procedure puide .

f
! US DOE ARCHIVES
| 326 US ATOMIC ENERGY ~ °

FUEY U LY B L

TTIOTUOLY

Msirituted to:
bivision of ¥litary Application nG
i : g % t Jades &)
e e tororee P . PIMISION OF BIOLOGY & MEDICIX
vivisiva of Scocurity -
.4vision of Froduction / 3354
LIvicion of lloloyy end Medlcine b
vivision of lceearch P ouder Z e

P\
LEGAL *
0001682



LITIGATION PROCEDURLS GUIDE

I, Actiors Against the Atomic Energy Commission

A. Whenever. an action is brought against the Atomic Energy Com-
mission as a named party defendant or againsf any one or more of the
Conmissioners for acts done as a Commissioner, as soon as the summons
and compleZnt have been served, three copies of the summons and
complaint will be immediately sent to the Office of the General Counsel
in Washington, D. C. DOE ARCt;i-l_ys_E-s-:-

B. As soon as is practicuble an investigation will be conducted
by the Field Office having knowledge of the facts to ascertain the
operative fzcts that have given rise to the cause of action. I%
shall be thz responsibility cf the Office of the fssistant Gereral
Counsel (cr Counsel) tc see that a thcrcugh and expedificus investi-
gaticn is mz=de and a repcrt of such investigeticn in tripl?cate is
forﬁardad t: the Office ¢f the General Ccunsel, lieshingtcn, D. C.
This investigaticn shculd be conducted in such fashicn as to reveal
1] pertine=t deta necessary to enable the Depertment cf Justice tc
prepare a d=fense to the action if there be one, This report of
investigatizn shculd include the following infcrmaticn:

1. Ccpiss cf all papers served.

2. The date cf scrvice cf process, the name and positicn
of the pers-n served,

3. The name cf the Ccurt, where lccated, and the time

zllcwed for eppearance cr enswer,

I

- The name of the plaintiff, where he resides, whc he
is (whether present cr former enmplcyee, employee of

arither ccrntrzeter, third perty, cte,).
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11.

1zZ.

Susis f:r the wetiun (ncglipence, zssuult, ccntract
tres;ass, uvte.),

Amcunt claimed as damages.

Rgiief prayed fcr if an equitable action.

Hature of the principal defense or ery known irregu-
larities that may bc urged in abatement.

Vhether any Federal statute is invclvea..

Existencc cf any applicable insurence, and if so,
whether the claim is fully ccvcred cr ]p?ag 19&9“““55
ccvered (amcunt of insurence ocverzge in dcllars.and
cents)..

Whether cr nct security considereticns or restricted
date is involved in the casc.

The nzmes and present addresses of 211 witnesses
kncwn to be invcolved.

Statement of the substence of all pertinent documents
(bettsr to have ccpies cf all dccuments, if possible).
fny cther informaticn that wculd be cf assistence in
prepering the case for trial.

Any cpinion ¢f the rssistant Gereral Ccunscl as to the

proper dispositicn of the oase.

Zzzmples of such mectizns that may be brought =gainst the

Cemmissicz =s determined by past experience are actions under the

Federcl Tcr— Claims act, fur injunctive relief such as the UL case,

and ecticns

0001b8Y
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11. ~ctizzs Aguinst Cesi Type Centructours of the Atcmic bnergy

Ccomicesicn,

se Iz cuses where the ntcmic Energy Commissicn has a finencial
interest iz the cutcoume of any acticn breught against any of its con-
tract.rs cr subccntractors, it is necessary to toke such steps as
urc necesszry tc protect the interest cf the government. VThether or
nct the ~t:mic bnorgy Commission has an interest in £he cutceme cof
the aeti:r muy be depcndent upen « number of facters. First of ell,
if the ccriractu.l relaticnship is a ccst type and the judgment
wculd be & reimbursable item under the ccntract, the atcmic knergy
Coermis=zi.r wculd cbvi;usly be financially interested in a judgment
cbtzined e£-uinst such ccntracter. Secondly, if the contract prcvides

DOE ARCHIVES

fcr psymint for scrvices at a specified rate per hour for various
clesses f cmployces end the judgment wculd be a reimburséble item
uncer the terms of the ocntract, the Atomic Energy Commissicn weuld
be financially interested in the cutcome of the acticn. Finelly,
regardlzss of the nature cf the ccentractual relaticnship if the
jucgrnezt wzuld constitute a reimbursable item under the ccntract,

the ntcmic Znergy Commissicn is finsncially interested in the out-
cims of iiztipguticn. The finencizl interest of the itomie Insrgy
Commiszicz may be traced, in scme instances, thrcugh severzl tiers
c¢f ertricts down to an action by =2 third perscn against & sub-
ccrtrocicr. . The existeunce of this finsncial intercest may be esczr-

Tuincd ¥ zxamining the previsicns for reimbursable items in c¢z2ch

tre werisus centracts invclved,
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8. «czilins net Covered by Insurance

1. 1In actiins brought egainst centracters falling into
the cctegeries stated in 1I. a. (supra) where they zre ccmpletely
covered by insurence & single ccpy c¢f the summens and complaint

will be sent to the Of}ice ¢f the Gererzl Ccunsel, washington, D. C.

2. In additicn to the single copy of the summcns &nd com-

plecint, & rcport will be furwzurded setting furth the fcllewing
material:
a. Brief statement of the factual situation giving
rise tc the cuuse of eccticen, 'DOE'ARCHWES
b. Statement that the action is ccmpletely ccvered by
! irsurar.ce.
i c¢c. That the insurer hms been nctified end has egreed
tc wssu=e the deflense of the ecticn.
d. lNeme of the insurer.
£, HNeme ¢f the insurer's counssl,
) : f. :uny cther infcrmation that is considered to be
sppreprizte.  (whether cor nct restricted deta is invclved.)

C. X: Z=nsurance cr Insufficient Ccverage

1. “here it is azscerteined that there is nc insurence <r
insufficient insurence tc ccver the cleims slleged in the cause cf
zction, examinaticn shculd be made of the contract tc determine
whether or rzt & judgment cbtuinsd ageinst the defendent wculd
censtitute = reimbursable item under the ccntract. In the event
that it is sscertzined that the judgment would cr might ccnstitute

PR AURLY.

& reimburszbls item under the ccntract, investigaticn shculd e
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mede cf &1l the cperative frcts und ¢ repert in triplicate chculd
be fcrwarded te the Office of the General Ccunsel, twshingten, D. C.,
in the seme manner as stuated in I. B. (supra).

2. uhen it is wscertainud that the judgment would constitute
& reimbursablc item under the contruct, upcn receipt cf the repcrt,
the Office cf the General Ccunsel will immedictely nctify the Depart-
ment ¢f Justice cf the pending acticn, and will forﬁard with such
notification 2 ccpies of the report that has been received from the
field, The nctificaticn tc the Department of Justice will set
fcrth the title of the acticn, where filed, in DQE ARCHIVES
allowed fcr respcnse, sufficient facts tc shuw the fincneial interest
of the givernment, the nature ¢f the ceuse of acticn, the neme end
addrecss c¢f the individusl thet may be ccntacted. by the lccal U. S.
Attorney fcr essistence, and the request thet the Department f
Justice take such stsps as it ccnsiders necessary tc protect the
interests cf the gevernment.

3. “hen it is ascertained that the judgment wculd nct be
& reimbursazble item under the ccntrect, & ccmplete repcrt sheuld be
mede cf tihe cperetive facts, a ccpy ¢f the summons and ccemplzint,
znd the decisiin of the assistoant Gznersl Ccunsel that such.a Judg-
mert wiuld net censtitute & roimbursable item under the ccntrac%
shiuld be firwazrded t¢ the Office of the Generzl Ccurnsel, washingtuin,

D el i
. Ve PEA

file will then be examined in the Officc of the Gomnereal

m

Ccunsel, <zd when it is ascerteined that the judgment would nct be a
reimburszble item under tne contract, the =ssistent Genersl Ccunsel |

will be st nmctified, the contractor shell bte nitified by the
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hnssistent Scnerel Counsel of the cenclusien thet such 2 judgment
w.uld nct be u reimbursable item under the contract and that the
centrector must entur upen the defense ¢f the acticn upcn its own
injtictive.

4. =as a maiter of practice, the Department of Justice
msy declire tc undertake the defense of a case. Instances when
Justice hzs declined tc defend have been cases involving the
pleintiff's rights under the Veterans' Preference ict, Ccllective
Bergaining ngreements, vtes In the event thet the Depertment of
Justice declines tc defend an acticn and sc nctifies the Office cf
the Generzl Counscl, nctice will be given immediately to the field
ettirzey fir the purpose «f zuthorizing the ccntractor tc employ
frivete ccurnsel fcr the defense cf the acticn.

Iii, Feir Lzbor Stundards Cases ‘)Cﬂa)JKCk{vqus

~cticrs brougnt cgeinst ccentrectors, whe are werking in any
relaticnship to the Atcmic Energy Commissicn thet wculd give rise to
e firzrecisl interest ¢f the Commissicn in a judgment ageinst & cen-
tracter, besed upon viclaticns of the Feir Laber Standerds .ct, shall
pé trected iz like menner es acticns which result in judgments
wriich «re rzimbursable and which the Depurtment of Justice hes
deelired t: Zefend, The Department c¢f Justice has for many years
stzted trnt The defense of such contructirs in scticns involving

the Feir lebir Stenderds ..ct crdinerily will nct be hendled by the

- -

L)
)

3
o)
h-1
R
]
&}
ct
f

Justice but will be defended by privete ciunsel

selzcied 5y tThe contractor.
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IV. appssrances Before administrative Agencles

A. In scme instances it muy be nccessary for the atomie knergy
Cumnissicr tc inkervene in preccecdings befcre certain Federel
Administrativeiggenéies. In such cases, befcre acticn is taken,
the mutter shculd be discussed fully with the Office cf the General
Ccunsel. It is n.t necessary to request the Department of Justice
tc handle‘such netters, althcugh in scme instances'the Office cf
the Generzl Ccunsel may wish to cinsult with the Justice Dcepartment.
Interventicn usually arises in czses where the contractor is directly
invelved in the proceeding. Jctual representation of the centrecter
will usus-.‘lly be hendled 'f)y his erf private cc.unse::l. DQE A.RCHIV'F‘S.

B. rere petiticn is mzde directly to a Federal™administrative
agercy fer relief, representuticn in the preeecding is handled by
Ccunsel cf the .atemic Encrgy €Commissiun, In allvsuch cuses, before
acticn is taken by the issistant Gererel Ccunsel, the Office cf the
Generzl Ccunsel should first be consulted.

C. “.rmen the .gency invilved is on Jlgency of z Stete, the mutter
skculd be first submitted tc the Office of the Generaul Ccunsel
Eez;re zevicn is tehen.

V. {lzirs in Faver of the United States

Cleizs ir fov:or of the United States will be precessed in accord-
zrce with the previsicns of G sulletir He, 110, issued Cetcber 25, 1948.

VI. Liscellerecus

l. Representaticn agreements, In 211 ceses where it is apprepriete

that the Jepertment of Justice should teke cver the defense of the

zcticn, regresentation agreements in triplicete shculd be cbtzined
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fr:m the ccntractor. This agroement should be in writing and signed
by scme cfficinl ¢f the contractor whc has authority to make such an
agreecent. The egrecment will authcrize the Uni?ed States attcrney
tc represent the cuntractor in the litigaticn, but rcserves to the
g:ve;nment its defenses, if any, tc claims ¢f reimbursement under
the contrect. 4 sample of such an agrecment is set forth in
Appendix k.

2. Settlements: In all acticns thet have been filed the matter
of settlemzpt remains the primary responsibility of the ccntractor
enéd the iateamic Lnefgy~Commission. In pursuance of this respcnsi-
bility, the ccunsel representing the contractcr, the .issistant
Generzl Ccumsel, and the United States iAttcrney should all confer
ccricerrcirg the prepriety cf the settlement. The Urnited Stetes
Attcrrney ects (nly ir an cdviscry cepacity in such circumstances.

In 221 iap_rtant ceses invelving matters of pclicy QQEJA&%}&}]ES
cf substzriisl sums cf mcrney, the nssistent General Ccunsel should
ciosult with the Office cf the General Ccunsel befcure teking any
finegl actizn, In any event the settlement shculd be repcrted te

fhe Office f thc General Ccunsel as scen &s pructicable after it
has bcexn c:zsummated. In these acticns defended by esn insuraznce
cumpary, tns matter cf settlement is the prime respensibility of the
insurzznce carrier, iVhether cr nct the carrier mzy chcose tc cbtein
the zivice =md ccunsel of either the contrectcr or the Atcmic Energy

Ccizissicin zr beth is 2 matter fer the insurance csrrier,
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3. EIxtersion of Time fir Filing Kospensive Plceding: 1In all

ceses where ections ure brought cither agauinst the Commissicn or

ite c;ntr&ctcrs}gnd-it appears that the time for filing a responsive
pleeding will have elapscd before the foregeing suggested prccedure
can be ccmplicd with, it is the responsibility of the Office of the
Assistant General Counsecl tc take such steps as are nccessary, under
the lceal rractice, to see that no defzult is entered against the
defendant in the pending acticn., Care shculd be taken to see that
the remedisl acticn taken dce§ net commit the defendent to any
perticular defense nof shculd action be taken that may admit the
Jjurisdictiin of the particular tribunal if that questicn may be

censidered zriper to be raised et & subsequent time.

4. Fezss: It shculd be the practice of the assistant General

Counsel tc seek the advice c¢f the lceal United States Lttcrney in

the'apprc;rih district ccncerring the amcunt <f the fee that is
DOE ARCHIVES

tc be peid tc private ciunsel whe heve been retained by & contractor

in thise czses invclving reimburseble items end in which the Depart-

ment f Justice has declined tc represent the ccntrector. The

United Stetzs nttorney has been instructed by the Department cf

tc

Justic ive such advice cn a conficdential bzasis,

[

=]

8. Rezerticn of Private Ccunsel by Centrscters: The retenticn

¢l privote c-cunsel by ccontracters is cnly proper tc defend acticns
erisirg cut <f the perfocrmance c¢f wirk under the terms of the ccn-
trect, end whichrwcutd.eonstituté reimburseble items undef the-con-
tract, wnere specifically . euthorized by appropricte Atimic Energy

Ccmmissicn zers:rnel. Such cutherizetions shall be fully givern in

0001b9]
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these clesscs of cases in which the Department cf Justice has
declined tc underteke the dcfense, cr the_assistance of private

ceunsel is decmcd edvisable under the circumsteances.

6. Czses Invclving Restricted Data and Redieticn Huzards: In

thisc coses where it is anticipeted that restricted date may'be

disclcsed in the presentetion of the case Qf either the plaintiff

¢r the defendant, contact shculd be mede wgth representatives cf

the lccal Security Office, Insurance Secticn, end Public and Tcchnical

Inforaction Secticn by the issistant General Ccunsel to escertein

waust steps, if «ny, may be taken tc adéquately dispose of the pend-

ing scticn. If informaticn ncw classed es restricted data may preperly

be declessified, immecdiante steps shculd be teken to mccemplish the
DOE ARCHIVES

declassification sc es tc meke the infcermaticn aveileble. In ell

caescs where e disclcsure of restricted date may be anticipnted es

being nccessary during the ccurse cf e trial, special effort shculd

be made tc settle the casc cinsistent with the merits of the ccse.

7. Cescs Inveolving Commissicn Pelicy: here acticns are filed

tgoinst the Cemmissicn cr its contracters that may involve cover-sll

p-iicies ¢f the .atemic bknergy Commissicn as for example in the

fields <f leber relations, toxaticn, insurance, security or progress

f the werk, the ussistuont General Counsel shall exercise cluse
supervisicn cver the handling of such litigeticr, regardless of whether

the 1itigzti.n be hondled by ciunsel cf the insurunce carrier cr

- private ccuzsel. Perticularly in such cascs, the assistent Gunersl |

Ccunsel should kXee€p in close tcuch with the Cffice cf the Gerperzl

Ciunscl, wozhingtin, D, C. In the event cf o significant cocnflict

{n

between the Tiews (f Ccunsel retained tc represent the contrectur
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end tne “zsistunt Venerol Counsel es tc the conduct cf litigatiin,
the aczsisiont Genorel Counsel shall ccnsult with the Office cf the
Generel Ccunsel, prshingten, D. C.

" 8. Relcticnship Between ..ssistant Gencrul Ccunsel end Ccn-

trectir's Counsel: The Assistant General Ccunsel's_Office shculd

mainteir s ocrdial und ccucperative relationship with ccunsel repre-

senting tre ccntrector as is pessible und;r the circumstances.,. How-

ever, this dces not mean that the issistant General Counsel should

perferm the work that should be performed by the contrecter's counsel.
DOE ARCHIVES .

If a2t eny Time, it eppears thst contragtcr's ccunsel is not giving

prepsr stte=nticn te pending litigaticn in which the Atumic Lnergy

C.omissicn is intercstcd, the nssistant Generel Ccunsel shculd

be guick t. call thut fret tc the sttenticn <f necessary authori-

ties Tor remediel acticn.

VII. i.:t=ly Repcrt

Zzch sssisteant Generazl Ccunsel cor field ettcrney assigred to
& given ares shcould submit a2 mcuthly repcrt showing the ststus cf
the litigaticn in his particulsr area, It is cnly necessery tc
reecré =ry chunges from the previcus repert that may exist zt the

tire tre zn=w repcrt is submitted.
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AFPENDIX A

AGREEMeNT FOR REPRELSERTATION

The uz3dersigned (hereinafter referred to as "contractcer") agrees

thot the defense of the action entitled

Case H., in the

Court may be c.nducted exclusively by ccunsel designated by the
Attirrney Gereral of the United States'and that ccunsel so designated
shall have cumplete and exclusive ccntrol and directicn of such
defense. It part of #he fee or salary of such counsel so designated
shall be peid by the contrector,

It is Turther sgreed that neither this ugreement nor the desig-
nati.n cf cuch ccunsel, ner his representation of the ccntractcr,i
ner any .ction teken by him in the defense of such acticn shall

DOE ARCHIVES
ccnstitute =n cdmissicn or concessicn that the United Stetes is liuble
tc fhe ccoTractor for the amcunt cf eny reccvery in said acticn
against hiz=, cr fir the costs cr expenses cf defending said zcticn,

but shzll &

th

withcut prejudice tc any defense which the United Stetes
might ctherwise have tc any such cleim egsinst it.

Heither this z2greement nor any ezcticn teken pursuant thereto
by wny offizsr or egent of the United Stetes may, for the purpcse
cf estedliszing any such cleim egainst the United States, be sh;wn
in evidsrnce In any proceeding. By making this esgreement, the con-
tract.r iz —. way waives any such clzim ss he mey have zgeinst the

tnited St-==zs,

Contracter
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Dated 194

Be it lmown that cn this doy of 194 befcre me

cane ' for the ccntrector mentioned

in, and whe execﬁted, the furepeing agreement, end he ackncwledged

that .he exccuted the same s h act and

deed.
IK W1T-7LSS “MHEREOF I have hereunto effixed my hand end seal

this dey <f 194 .

pOE ARCHIVE=

Hetary Public

dy Ccmmnissicn expires:
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