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RE: Status 
Before 

of the University of Cincinnati 
the Court of Claims 

Dear Mr. Thorns: 

Several months ago you requested our office to review 
the status of the University of Cincinnati as it relates 
to Amended Substitute House Bill 800, establishing the new 
Court of Claims. It is my understanding from our conversa- 
tions that your main concern centers around the question of 
whether or not the University of Cincinnati is considered 
a state institution within the meaning of the definition of 
"state" as used in Section 2743.01 of the Ohio Revised Code. 
As I indicated to you verbally, my feeling is that the Uni- 
versity of Cincinnati is not a state instrumentality for 
purposes of the Court of Claims A c t .  In support of such 
conclusion, the following arguments may be raised. 

nnati's main character is 

of a nunfcipal university 
to include the purchase of insurance to cover liabilities 
of bot12 property and personal injuries. This is, of course, 
unlike the statutory scheme of present state institutions. 
A t  present, state universities are not permitted to buy lia- ' 

bility insurance, since their coverage by sovereign immunity 
is complete. However, the University of Cincinnati does 
n o t  have this complete sovereign imunity blanket. The 
University of Cincinnati has maintained the sovereign im- 
munity of the municipality. 
versus proprietary function has been observed in cases brought 
against the city of Cincinnati in the courts of common pleas. 

The Ohio Revised Code es- 

The distinction of governmental 
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2. The University of Cincinnati is clearly not a state 
university. Ohio Revised Code E3345.011 both defines "state 
universities" and enumerates those institutions which are 
included within that category. The University of Cincinnati 
is not among the enumerated universities. 

The essential character of a municipal university 
is that it is controlled by a majority of the directors ap- 
pointed from the municipality, with a minority of the direc- 
tors appointed by the state. The Governor of the state is 
permitted to appoint four members of the nine member board 
at the University of Cincinnati. 
Thus, although state officials render opinions in the oper- 
ation of the University, t h e  ultimate direction of the 
University is controlled by the municipality's five members 
on the board. Essentially, then, the University is in the 
hands and control of the municipality. 

3 .  

E3349.02 Ohio Revised Code. 

4. The payment schedule set out in House Dill 800 
seems to be inappropriate for the University of Cincinnati. 
The University of Cincinnati is basically a tri-parted 
university, receiving funds from the municipality, from 
private endowments, and from the state. House Bill 800 
makes no such distinction as to the source of funds. If 
the University of Cincinnati were decided to be a state uni- 
versity, presumably judgments could be rendered only against 
unencumbered monies contributed by the state. 
ment could not be rendered against other funds contributed 
by other supporters of the university. This would lead to 
a rather complex bookkeeping system as well as to problems 
with the definition of unencumbered funds as it related 
to the state's support of the university. 

Such a judg- 

5. In the past, the University of Cincinnati has been 
subject to suits fo r  liabilities in contracts. The Univer- 
sity of Cincinnati has asserted the lixited immunity afforded 
municipalities in the state of Ohio. The standard of l i a -  
bility has been determined on the basis of whether the func- 
tion giving rise to the cause of action is proprietzry or 
governmental. Cn the other hand, state universities have 
been absolutely immune by way of the state's complete sov- 
ereign immunity. 

The decision that the University of Cincinnati is 
not covered by the Court of Claims is indirectly supported 
by Attorney General %inion 74-098 (1974) , dealing with 
the University's ability to purchase insurance. S3349.02 
Ohio Revised Code. 

6. 

7. The University's legal representation is performed 
by the City Solicitor's Office. Ohio  ReviseZ Code 53349.10 
mandates that, upon request of the board of directors of a 
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municipal university, the solicitor of a municipal corpora- 
tion shall represent the university. This provision is 
inconsistent with any assertion that a municipal university 
is a part of the "state." 

8. One of the most basic and oft-invoked rules of 
statutory construction is that statutes in derogation of 
common law are to be strictly construed. Any waiver of 
governmental immunity unquestionably derogates from the 
common law norms. Thus Iiouse Bill 800 must be narrowly 

. interpreted, and any close questions involving characteri- 
. zation of a branch of government as part of the state or as 

a political subdivision should be resolved in favor of the 
latter. 

Although there is no definitive law in the area, t h e  
above seem to be more than an adequate basis to determine 
that the University of Cincinnati is not covered by the 
Court of Claims Act. I might point out, however, that Ohio 
Revised Code S3349.43 somewhat clouds the issue. That sec- 
tion of the Code prcvides that a municipal university 

. . . shall be deemed to be an instru- 
mentality also  of the state serving as a 
state affiliated institution for the higher 
education of people of the state." 
(Emphasis added) 

I 1  

The term instrumentality in S3349.33 does not seem to carry 
the same meaning as in the Court of Claims definition. Sec- 
tion 3349.33, Ohio Revised Code, further provides, however, 
that the character of the university shall remain "municipal." 

. . . the conduct of such university 
includina its a f f i l i a t e d  u n i t s  s h a l l  in 

*I 

plicable provisions of the law governing 
municiDa1 universities and without limita- 
tions of the foregoing. " (Emphasis added) 

Thus, although there is some difficulty with the interpre- 
tation of Ohio Revised Code S3349.33, it would seem that the 
overall import of the section is that the characterization 
of the university is a municipal one. Thus, the inherent 
characteristics 'and liabilities of a municipal university 
remain intact. With regard to this definition, it might 
also be pointed out that an argument could be constructed 
around the definition of political subdivisions in Ohio 
Revised Code S2743.01. Political subdivisions are not 
covered by the Court of Claims Act. According to the def- 
inition, political subdivisions 
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". . . means municipal corporations, 
townships, villages, counties, school dis- 
tricts, and all other bodies corporate sand 
politic responsible for governmental acti- 
vities only in a geographic area smaller 
than that of the state to which the sov- 
ereign immunity of the state attaches." 

In this situation it is clear that the University of Cin- 
cinnati's responsibilities are in an area smaller than the 
state. It is also clear that though the state h u n i t y  
attaches to the university, it does so only indirectly as 
it applies to municipalities. 

The situation of the  University of Cincinnati is unique. 
To my knowledge it is t h e  only university in the state which 
is classed a municipal university. Should suit arise against 
the University of Cincinnati in the Court of Claims, the 
above arguments would be advanced in an attempt to exclude 
the suit. Bowever,  I might point out that this communica- 
tion does not constitute a formal opinion of the Attorney 
General's Office, and should in no way be considered binding 
on the possible arguments to be advanced. 
that there is no definitive answer to the question of the 
possible  liability of the University of Cincinnati in the 
Court of Claims, but that on balance t h e  arguments favor 
an interpretation of the University's exclusion from the 
coverage of the Court of C l a i m s  Act. 

It is my feeling 

Should you have any questions concerning this matter, 
please feel free to contact me. 

RICHARD C. BRAHM 
Chief, Court of Claims 
Defense Section 

RCB/jg 
cc: Thomas A. Luebbers 

City Solicitor 
City Hall 
8th & Plum 
Cincinnati, Ohio 45202 


