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8.5L. FRIEDMAN, M.D. :
address unknewn
Dafendants
i: INTRODUCTION

l. This is & class action complaint f£iled by plaintiffs
Catherins O. Hagar, Administratrix of the estate of Joseph J.
Mitchell, deceased; and James Nicholas, Administrator of the
estate of Mary Singleton, daceased, individually and on bshalf
of all others similarly situated, for viclation of eivil rights,
Bedical malprgectice and other claimg for civil damages arising
out of fulle-and partial-body radiation experimentation or
testing conducted at cincinnati General Hospital (now known as
University Hospital) petwesn 1960 and 1972. The sxperiments
vere conducted by University Hospital's prsdscessor, Cinc:l:mti
General Hospital ("CGH"), by defendant Eugene Sasnger, M.D.,
under the auspices of the University of Cincinnati College of
Medicine ("UCCKH") with the at_x_;horiiatian, ceoﬁuutinn, funding,
encouragament and ratificatien of the United States Department
of Defense's Dafense Nuclsar Agency (“DRA"), which was formerly
known as the Defense Atomic Support Agency ("DASA").

2. This actien is brought on bahalf of the sstates of
persans who suffaered from incurable cancar. As such, this
Complaint is not a malpractica actien in the traditional sense:
thare is no allegaticn that the decedents would have recovered
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But for tha mistakes of the trsating physicians. = Rathar,
Plaintiffs allegs that the experiments described herein vare
undertaken without dua regard for the persens subjscted thersto
or thair safety and well-being, by profassionals whoge conduct
fell far belew the standard of ocare expect of such
professicnals. The risks and non-efficasy of total body
radiation (TBR) and partial bedy radiation (PBR)in tresating
cancers of ¢the kinds suffered by the subjacts of thess
experimants wers wsll docunmented by the time tha UCCM/CGH
studies were undertaken. Such studies wers instead undartaken
principally or sxclusively as s means of providing information
to the Defense Department about tha effects of radiation on
nilitary parsennel in the avent of » nuclear attack.

3. As shown herain, nons of the sudbjacts gave informed
consent to participating in such expariments, which offsred no
tharapsutic benefit to thaz ner benafit for future cancer
patients.

Il, JURIGDICTION AMD VENUE

4. Jurisdiction in this matter is based upon and

‘ conferred upen this Court by 28 U.S.C. § 1331, on the basis of

fadlral guestions as to violations of the rights of plaintitfs
and the class under the United States Constitution and 42 U.S.C.
§§ 1983 and 1585; § 170 [42 U.S.C. $2210(n)(3) of The Atemic
Energy Act &f 1954 (also known as the "Price-Anderson Act”) &s
amended by the Price-anderson Amandments Act of 1988, 42 U.S.C.
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§§ 2011 gt gig.; and 3§ U.S.C. § 1367, vhich provides for
suppleazental and pendent jurisdiction of related claims.

S. Venus is proper in this district pursuant to ¢2 U.S.C.
§2210(n) (2), anA pursusnt ta 28 U.$.C. § 1391 (b) on the grounds
that the events giving rise to the claims, or a substantial
portion tharesof, eccurred in this district.

111, DRARTIRS

8, (a) Plaintiff catherine ©. Hager is a reslidsnt of
Cincinnati, oOhie, Her father, for whoss estate she I8
milini-tratrix (vith will annexed), was Joseph J. Mitchell, vho
died on July 14, 1965, 74 days aftsr resceiving TBR at UC/CGH.

(b) Plaintiff James Nicholas is a resident of
Cincinnati, ohie. He is the administrator of the Emtats of Mary
8ingleton, decwased, who died on Decembar 5, 18970, 28 days after
rscaiving TBR at UCCM/CGX.

7. Dafandint Eugene L. Saenger, M.D. was, at all relevant
times hereto, the chairman of and smployed by the Department of
Radiology of the University ef Cincinnati Collage af Medicina.
Defendant Sasnger dssignad, supervissd and conductsd the
exparinmants vhich are at the hsart of this Complaint,

8. Dafendants zdwn:d B. Silberstein, M.D.; Bernard S.
Aron, M.D.; Ra¥ry Horwvitz, M.D.; James G. Kereiakes, Ph.D.; I~
Wen Chén, Ph.D.; Carelyn Winget, M.A.; and Goldine C. Glesar,
Ph.D. at all relevant times assistsd Defendant Saenger in the

cenduct of the sxperimenta described herein. These defendants
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are referred to collectively hareinafteyr as the "Individual
Defendants.*

§. Defendant University of Cineinnati ("UC") is now a
state-dwned academic institution located in Cincinnati, oOhio.
buring the time of the experimentaticn described hersin, UC and
its Collega of Msdicine were owned and opersted by Dafendant
City of Cincinnati. As a municipality-cwned entity, UC angaged
in "gtate action" for the purposes of civil rights liability.

10. Dafsndant Univarsity Hospital, formerly Cincinnatl
Gerieral Hospital is a medical facility owned by UC and located
in cCincinnati, Ohio whare plaintiffs' decedents and other
similarly situated individuals wars the subjects of intentional
axposurs to TBR and PER. Dafandant CGH's conduct with respect
to the events allegad in this Complaint both as a city-cwned
hospital and as an agent of the Department of Defansa ("DOD¥)
vas 80 intértwinad with the conduct of the program of hunan.
axperinantation that defendant CGH's conduct constitutes "stats
action® for the purposes of €ivil rights liability.

. __FACTUAL ALLEGATIONS

11. Batween 1960 and 1971, dafendants acted in concert to
ditign. "authorize, fund, axecuts and ratify a program of
experiventation vhereby at least 87 and posaibly as many as 120
individuals, »iny of when were poor and uneducataed, wvare
subjacted to total or partial-body radiation at levels far in
excass of levels at vwhich any therapsutic benefit ococuld be

reasonably expsctad. Thess experiments vere part of an overall

6
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pProgranm of testing of radioactive matarials upen human subjects
vitheut their informed consant, under the auspices of the United
Statas Defansa Nuclear Agency (known until the mid-1960's as the
Dafanss Atomic Bupport Aganey).

' 12. Defendants did not inform plaintiffs' decedents of the
dangers, risks eor purpcses of ths sxperiments, but instesd
cohcsaled such information. Dafsndants falsely informed the
subjects that all such procedures wers for therapeutic purposes
and did not pose a substantial risk to the patients.

13. The experiments in question were designed and
condusted by Dafendant Saenger and the other Individual
Defendants with callous indiffersnce to the effact such
sxparisents vould have on the physical and mental health ¢f the
subjacts and consciocus disregard for the rights and safety of
tﬁ. subjacts in situations whare thers was & grsat probability
of causing substantisl harm, Indesd, although reports submitted |
by Defandant Saenger and the othar individual Defendants to tha
Deéfense Nuclear Agency indicated that ™all studies were
parforzed in conformation with the ‘recommendations guiding
doctors in clinical research' as stated in the Declaration eof
Helsinki of the World Medical Association (1964)" (the “Helsinki
Declaration”), ths ltudie; in fact vers conducted racklessly and
without due rsgard for the rights of ths subjects of tha

Tesearch.
14. Even in the context of non-therapeutic clinical

rasearch, i.e., research which is purely scientific and without
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therapéutic Vgluc to tha subject, the Helsinki Declaration
requires that the deetsr "ru:in the protactor of the life and
health of that parson on vwhom slinical rssearch is being carried
out.”

1s. lqﬁ.ult this atandard, the "protactions” accordad to
ths subjscts of the experimentation sarried out by Defsndant
Saenger and the other Individuals Defandants wera woefully
inadegquate. For axample, decedent Joseph J. Mitchell wvas
subjectad te total body radiation on or about May 1, 1965. Mr.
Mitchell had lung cancer from vhich recovery was not sxpected.
He was refarred to Dr. Sasngsr for participation in the TBR
sxpariments. ¥r. Mitchell was not taldl that TBR was
axperimentsl, thtt he was s part of a study, ner that there
could bs very savers side effects. Hes was simply told that the
purpose af the treatzent was to prolong his life. Howaver, this
vas not the purpose of the treatment. Mr. Mitchall navar gave
informed consent, parmitting Defendants to subjact him to TBR.

16. In May, isss, Mr. Mitchell vas subjected to 150 rads
of TBR. After the TER, Mr. Mitchall's chest and the rest of his
bedy werw burned to the point where he could net wear clothss.
His hair vas gons. Mr. Mitchell nallucinated, claiming to ses
snakes. Finally, on July 14, 1365, Mr. Mitchell died.

17. Defendant Saenger and the other Individual Defendants
clained in various reperts to the Defenss Nuclear Agency that
"311 patients gave informed consant" to the experimentation.
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! However, with respect to Mr. Mitchall and, on information and
| belief, all othar subjscts, ne informed consent was given.

18. If plaintiffs' dscedents had besn informed of the
dangers, risks and purposes of the procedures, they would not
have consentsd te underge such experimentation, and any consent
that they may have given to underge thass procedurss is
invalidated by the defendants' failure to provide the basis for
informed consent.

19. The progran of radicactive experimentation was carried
out by agents and employess of defsndants City of Cincimnati,
UC, and CGE, and those defendants are liabls for the wrongful
acts and omissions of thair employess and agents, Iincluding
Defandant Saenger and ths other Individual Defendants.

20. Defendants'’ fraudulant concsalnment, including but not
linited to the intentional faillure to iaform plaintiffs’
dacedents and the class manbers of the truée nature and dangers
¢f the zadiocactive experiments, have +tolled any and all '
applicable statutes of limisation, due Lo tha inabllity eof |
plaintiffs and the class nmambers to discovar their slaims for
relief againgt defendants.

21. Plaintiffs and the class members did not knew or have
reason té Xnov tha true nature and dangers ¢f the radicactivae |
mimntlti'en to wvhich the decedents wars luhjgcud, and
plaintiffs dia not know or hava reason to Kknow of their clainms
for rellef aqu.mt' defendants untll early 1994, vhen nevspaper
articles vare published and media reports were broadcast that
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described the radiation eixperiments and the dangers and deaths
that rssulted.

42. The patients subjected to radiation experiments frem
1860 to 1571 wvere primarily poer, primarily poorly~educated and
of lover than average intelligance. Virtually all the patients
ware charity casss at CGH; nons wers paying patients being
treated at Holmes Heospital, another hospital operatsd by U.C.
and the Individual Defendants.

23. VWhile the subjects of the experiments had cancar wvhich
uy have bsen incurable at the tima, they wers all desmed to be
*in reascnably good clinical condition.¥ Even Dr. Sasnger noted
that the patiants selected for tha testing had life sxpsctanciss

of up to two years. Yat while some cancers, natably leuksmia

and csrtain forus ¢f lymphatic cancer responded well to TSR, TER
was net indicatsd for the types of localized cancezra - ‘lung,
colon, rectal, breast -- of the subjscts in the study.

24. The #tudy undertaken by Dr. Saenger and the cther

Defendants lasted for approsimately 12 years. In the early

stages cof the study, Dr. Sasngsr and ths individual Dafendants
vare frank, at least in their reports toc DASA, about the

purposes of the etudy. For exanmple, a report for tha pericd

1960 to 1966 (the 71955 Report®) statas in pertinant part as

follovs:

"pgychological, hematelogical, mnstabolic,
immunslogical and chromosemal findings are
statistically analyzsd and some implications
concerning reduction in combat sffectiveness
ef military pesrsonnel axpossd to ionizing
Tzadliation ars drawvn.”

10
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In other wards, tha study vas sclely designad tc test the
sffects of radiation on military pmermhl. The 1966 Raport was
distributed to over 100 military and naval commands and
agenaies.

25. The goal 0f tha tasts, as further statad in the 1966
Report, was to devalop a bassline for determining how much
radiation axpesure was toc much, how shislding could decrease
“the deletsricus sffect of radiation," and vhat a single dosa of
vhole oy partial body radiation could do to "cognitive or other
functions isdiated through the central nervous system."

26. While the 1366 Rsport wvas honest in terms of its
goals, the sudbjects participating in the study, at least through
1966, wvers not dealt with honestly. For example, one ¢f the
first reports issued under the study, covering the periocd 1960
through Octobar, 1361 (the "1561 Repert") dascribed how patisnts

1

entared the study: ©"The patient is told that ha is to receive
treatment to help his sickness.” The 1986 Report however, nmade
clear that this was net the case. Indesd, with the exception of
the cancers described above (leukemia and :on;n lymphatic
cancer), TBR as a therapeutic trsatment for cancer was generally
regarded &5 Quickery evanr during the tims of this study. |
27. Batween 1967 and 1972, during the haight of ths
Vietnan War, criticism of the radiation experiments increased

sarkedly. As a Tesult, while the experiments continusd, the
defendants’ explanations and rationalization of the need for

J11




then changsd significantly and a campaign of disinformation vas
undertaken.

28. Yor example, in 1571, aftar a story in the Washingten
2oat criticized the use of advanced cancer patients in radiatien
sxperiments, UC officials publicly statad that ths primary
purpose of the research vas for the good of tha patiant and that
*the transmission of informatiecn to the Pentagon wasg probably s
By=product of the research." Such statenents flatly

contradictad the goals of the study as set forth in the 1966
Report, the 1561 Report and elsevhers: far from being a "by-}

product,® supplying information to the Pentagen was the gnly
Teason the studies were undaertaken.

29. Plaintiffs and the class nmembers are entitled to|

conpensatery and punitive damages as a rasult of the injuriss

and deaths causad by defendants' negligent, reckless and

intsntional nisconduct.

" I

30. The program of hpman radiatien sxperiments that

includeés the expsriments alleged in this Complaint began in the |
nid 1540's and was coordinatsd and carried cut by the United|

States Govermnment, acting through its agents, including

defendants herein.
31. At all times material to this Complaint, all research

prograns involving human radiation experiments, including the

experiments alleged in this Complaint, ware submitted to the ;|

Atomie Bhergy Commission ("AEC") and/or the DNA for approval,

12
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and the AEC afd/dz DNA authorized, funded, encouraged, ratified

and supervised all such human radiatien expsriments.
32. In or about 1960, Dafendant Saengsr, acting as an
szploves and/or ageant of CGH mnd UC, entered into ssveral

1 ‘contracts with DNA, including contract # DASA-01-65-C-0131.

Pursuant to one or more of thess contracts, UC/CGH and Sasnger's

] ressarch teanm receivasd ﬁrlntl tatuingl over §650,000 from DNA ta

conduct the sxperiments described herein. While DNA funded this
study, it was up to Defendants Sasngar, UC, CGH and ths
Individusl DeZefidants to design, implement and find subjects for
ie,

33, Bécaiuse UC and CGH vers agents or instrumentalities of
the City of Cincinnati, and because UC and CGH were under
contract to carry out the vork sof the Department of Defanss, the
conduct of dafandants constitutes “stata action®.

34. Accordingly, datendants city of Cincinnati, UC and CGH
are lliable for the violation of, and conspiracy to violate, ths
civil riglits of plaintiffs’ dacedents and the class to 1ife and
liberty; to the privacy and sanctity of their own bodies; to
egual protséction undar lav; and to propsrty rights.

SIASS ACTION ALLRGAZIONS

35. Individual and Rapresantative Plaintiffs Catherins 0.
Hager, Administratrix, and James Nicholas, Administrator kring
this acticn pursuant to Rules 23(a), 23(b)(1l). 23({k}{2) and
23(b) (3) of the Pederal Rules of Civil Procedure, on bahalf of
thenrsalves and all persens sinilarly situated who have been

13




danaged by ths dafandants' conduct in subjecting plaintifest
decadents and ths class nembers to radioactive axperimentation
without their knowledge or censant. Plaintiffs bring this
action on bekalf of two proposed classes, initially defined as

follows:

(a) Zha_.Class of Executors, Administrators. legatsss,

Wmnmm

This class consists of legal representativas,
lagatess, beneficiaries and naxt of kin of radiation victims vho
vera subjected to TBR or PBR by Defendants betwesn 1560-72.

(b) Zha__Clags  of Surviving sSubiects of Radiatiocn
Experinsntation

This class consists of those individuals who wars
subjected to TBR or PBR by Defendants in the 1960~1972 pericd
and vho ars still living.

36, Each of tie classes is so nunarcous that indiﬁdual
joinder of all its members in & single acticn is impracticabls.
Plaintiffs sstimzts, based on available data and - published
Yeporta, that thers ars DBtween 87 and 120 subjects of
radiation, each of whom may have multiple beneficiaries,
legatsas, and next of kin.

" 37. Thare are numersus common questions of law and fact
that predominate over any questions affecting only individual
membars of the propossd classss. Among thess guestions of law

and fact commoh to the classes are:
(&) whether the dsfandants’ acts snd omissions, under
color of state lav and/or federal 1law, deprived Plaintiffs'
‘14
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decadente and the class, or caused thunm to be deprived, of their
Tights under federal lav including, but not limited to, the
rights of 1ife and liberty; tha rignt to dus process; the rignt
of sgual protaction; property rights to pursue claims for relief
vhich wers concealsd by defendants; and the rights of privacy

| and bedily security; as guarantesd by the United Stutes

Conatitution and 42 U.5.C. §§ 1583 and 1988,

{b) whether the defendants acted undar color of stata
lav, eithar alons ar in concert with goverrnmental agencies, te
dcj:riv- plaintiffs and the class nenbars of their rights .under
fsdsral lav as sst forth in ths preceding paragraph;

(¢) Whather the PRlaintiffs' dJdecedents and class
nsnbars vérs damaged in a "nuclear incident"® i;l defined in the
Atomic Energy Act as amerided by the Price-Anderscn Amandments
Act such that tha rezediss sst forth in such Acts applies to
this case;

(4) whether TER and FBR was an accepted nods of
treatment for the cancers suffered by Plaintiffs’' decsdants at
the times TBR and PIR ware administered;

) (e¢) vhether the dafendants willfully, racklassly or
nogliQtntiy causad damages to Plaintiffs' decedents and the
¢lass members by prescribing TBR or PBR having no therapsutic
valua, witheut ths informed consant cf plaintiffs' decedents and
the class zambers;

(£) vhether defendants acted willfully, racklessly,
with gréss negligence, or negligently in esch and every

|15
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i particular aspect of the planning, supsrvision, conduct, followe

up, and concealment of information about the axperiments te

} which plaintiffs’' decsdents and the class vers subjectsd;

{g) whsther the dafendants breached duties of care
ovad to the plaintiffs' decedants and the class menbers;

(h) whether defendants® conduct constitutes a
battery;

(i} whather plaintiffs' decsdantg and the oclass
members are entitled to damages for bedily injury, wrengful
dc'ath, and gevears emotional distress, and, lf so, what are the
appropriste means of calculating suck monetary danages.

38. The clains of the plaintiffs are typical of tha clains
of other class menbers, and plaintiffs havs the same interest as
the other class meabers. Accordingly, plaintiffs ara adegquats
representatives of the classes they seek to represent and will
fairly and adegquatsly protect the intarest of the other clase
menbers. Plaintiffs are committed te the vigorous presscution
of this action and have }cuimd counsal azpu-.uncud in
litigation of tiis naturs to represent them. Plaintirts
anticipats no difficulty in the management of this litigation as

& =lams action.

39. A class action is the only mathod for the fair and
efficient adjudication of this controversy. The mambers of th.
plaintiff classes are so numercus that joindser of all menbers is
impracticable, if not impossibla. Since the damages lufru;d by

some individual class members, whils not inconsequential, may be

- 16
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relatively small,

Toe et

and burden eof individual
litigation makes it impracticable for members of the classes to
ssek redress individually for the wrongful conduct alleged

the expense

| harein. Should separate acticns be braught or be reguirsd to be

brought By each individual nember of the classes, the rssulting
multiplicity of lavsuits will causs undue hardship and expense

for tha court and the litigants.
actions will alsc creats a risk of inconsistent rulings which

The prosecuticn af sepsrate

night be dispositive of the interest of the other class nembers

vho ars not parties to the adjudications and/or may
substantially impede their adility to protect their interssts.
ZIRAT CLAIM JFOR RELIEY

(violation of ¢ivil Rights: Dnited Btatss Censtitution;

40. Plaintirfs incorporate by refersnce paragraphs 1
through 39 of this Complaint as if fully stated herein.

41. As set forth in paragraphs 1 through 10 of this
Complaint, BSaengst, the Individual Defendants, UC- and CGH,
acting urider the direction of and pureuant te suthority granted
by the City df Cincinnati, acted pursuant to and as agents of
the governhent of the United States with rzespect to the program
of <zadlocictive experimentation that caused injurias to
plaintiffs' decedents and the classes, and therefors the condust

of the defsndants constitutes state action or governaantal

action.
43. Defendants,
plaintiffs' decedents and the class, or caused then to b
17

under color of state law, deprivad
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| deprivad, of their rights pursuant to the United States
Constitution and 42 U.§.C. § 1933, in some or all of the
following ways:

() By designing, encouraging, ratifying, and
exacuting | progran o2 radioactive
sxperimentation that caused victins to be axposed
to injuricus or deadly lsvels of radiation
without inforrmed censent, dsfandants deprivsd ths
decsdents of the right to life, without due
process.

(k) 3y designing, sncourzging, funding, autherizing,
ratifying, énd executing a program of radiocsstive
sxperimentation Aairected primarily at peer,
podrly-educated and in some casas low-

plaintiffs' decedents and tha class of thelr
right to agqual protsction under lav.

{€}) By dasigning, ;ncounqinq, funding, a:;thorizlnq,
ratitying, and axecuting & progran of ;adiuctivc
experimentation that caused victime to bhe sxposed
to deadly levels of rasdiatien without informed
consent, defendants vioclated the rights of
plaintifgs’ decedents and the class to ths
priviacy of their own bodies, and the right to
bodily security.

" 18

intelligenas patients, defendants deprived|
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(d) By conducting the program of axperimentatien
wvithout informing plaintiffs’' decedents of iﬂf
dangers and risks, and by continuing to conceal
infoxrmation required by plaintiffa' decedents and
the class to determine the nature of their clains
for vrelist, defsendants deprived plaintifes’
dscedents and the class of their proparty right
to such claims, vithout dus process. |

4. As a direct and proximate result of defendants'
conduct, plaintiffs' decedents and the clasa suffered severs
injuries, including aextremely painful radiation burns,
discrisntation, nausea and, in scms cases, dsath that was net
sttributable to the cancer thay suffered Dbut instead
attributable to tha TBR; death; severe and permanent pain,
mﬂoziné and emotiocnal distress; and other physical and
emoticnal injuries.

44. As a gdirect and proxizate rasult cof dgz-ndantl'
conduct, plaintiffs and the class are entitled to the damages

sat forth in this Conplaint.

ANCOND CLAIN POR _RELIKF
(Cohspiracy teo vielate Civil Rights; Urited States
Constitutien; 42 U.8.C0. $1988)

45. Plaintiffs and the class incorporats by rsfersnce
paragraphs 1 through 44 of this Complaint as if fully set ferth
hersin.

46. Dafendants conspired to violate the rights of
Plaintiffs' decadants and the class to egqual protection by

WHITE. GETORY A
MEYER CO., LPA
Azsreys 82 Law
1708 Conmmll Trust Tower
* wam Faywy Srest
'\/Ann-.cﬂh
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acting in concert to authozisze, encourags, design, fund, exacuts
and ratlify a program of unsciantitic rtdiéactiv. sxperinentation
upon a class conposed exclusively of cancer victine, in!
viclation of 42 U.5.C. § 1985 and ths United States
Constitution, as set forth in paragraphs 1-~44 of this complaint,

47. As a result of Dafendants' econduct, Plaintiffe’
decedents and the class have suffered the injuries and lcases
set forth ip this Complaint, and are entitlad to damages as sat
forth herein.

{(Fublie Mmulu Act,
42 U.8.C. $§ 2011 et aag.)

48. Plaintiffs incorporate Dby rsferancs paragraphs 1
through 47 ui if fully set forth harain,

49. Pursuant to the Price-Anderson Act, 42 U.S.C. §§ 2011
8% E8g., the radiaticn sxperimentation conducted by Defendants
upen Plaintiffs' decadents and the class members constitutes a |
series of "muolear incidents” as defined in that Act because
such tésting causad ;wdi;g_}njury, sickness, disea;., andjor
death to Plaintiffs' decedents and ths class menmbera,

50. The Defsndants, and esach of them, aze Jointly and
severally lisble for the injuries and damages caused to th.b
Plaintiffs' decedents and other class pembers caused by the

aforenmantioned nuclsar incidents.

(Medisal Malpractics)
51. Plaintigfe incerpozate by reference paragraphs 1

through 50, as if fully set forth herein..
-1
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52. Dafendant CGE is a licenssd medical facility that owed
a duty to plaintiffs' decedent and the class te provide
protassicnal medical services that met the standard of cars
spplicable to professicnal physicians and nedical facilities in
the community at the time and place of the events allegsd in

this Complaint.
53. Defandant UC awvnsd and operatsd the CGX, and defendant

UC is sgually liable for damages resulting frem ths wrengful
acts and onmissions of CGH, Saenger and the individual
Dafandants.

54. Dafaridants UC and CGH ars liable for the wrongful acts
and omissions of their officers, agents and employees.

55. Defendaint City of Cincinnati at all times zelsvant
hereto owned and operated UC and CGH and as such is equally
liable for damages fram the wrongful acts and amiuiaﬁu of CGH,
Saenger and tlis Individual Dafendants.

$6. Defandants City of Cineinnati, UC and CGH, Basnger and
tlis Iridividual Dasfendants m'd their officers, ;g-ntl and
eaployess violated their duties of cars to Plaintiffs' decedents
and tha class by providing ssrvices that failed to mest tha
applicable standards of care, in some or all of the touwii\g

(a) By sxposing Plaintiffa' decedents, and the class
uenbars, t6 fatal and harmfyl doses of TBR or PBR;

- 21
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(b) By exposing Plaintiffs' decedents and ths oclass
nambexrs to excessive radiation, vhen such axposurs had ne
thezapsutic purposse;

(e) By intenticnal concealmant of the risks, dangers
and purposas of the TER and PBR described hersin;

(d) By failure to ecbktain the informed conssnt of
Plaintiffs’ decedents and the class members for TBR and PBR.

57. As a direct and proxizate rassult of dJefendants'
wrongful acts and opissions, Plaintiffs' decedents and the class
nambers suffered the danmages sst forth in this Complaint.

(Regligenca)

$8. Plaintirts incorporate by raference paragraphs 1
through 57 as if fully set forth harsin.

$9. Defsndants owed a duty of ordinary care to Plaintiffs'
decedants and the class nsnbaras with raspect to the evants
alleged in this Complaint. To the axtent that the ceu}t nay
detarnins that dsfandants’ conduct does net constitute medical
malpractice, on the grounds that aexposure of plaintiffs'
dacedants and the class to radistion served no medical or
tharapsutic purpose, but was instead an experiment outaide the
sccpa of a clain for medical malpractice, then defandants must
Be held accountable pursuant to an ordinary negligence standard.
60, Deferidants breachsd their duty of care to plaintiffs,

in scme or all of the following ways:
(a) Defsndants, UC, City of Cineinnati and CGR

negligently authorized, encouraged, ratified and/or supervised
. 22
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its officirs, sgents, and amplcyess in tha opsrations of
defandant CGH, including Saenger and the individual Defendants,
vho carried out the radicactive sxperiments upon plaintitfl'!
decedents and the Class nenbers and tharady caused the danages

allsged in this Complaint.
(b) o©Officars, agants and employess of defendants UC

and CGH negligently planned, designed, authorized, encouraged,
supervised, and carried out tha pregram of radicactive
experinents upen Plaintiffs! decedsnts and the class manmbar, and
defendants, City of Cincinnsti, UC and CGH are liable for tha
wrongful acts and onmissions of their officers, agents and
suploysss,

. . .

(Negligent Xnfliction of Zzotional Distress)

61. Plaintiffs incorporate by refarence paragraphs 1
through 60 as if fully set forth herein.

§2. As a result of défendants’ negligenca described above,
Plaintiffs' decedents and the class members vare exposed to
harmful and fatsl doses of radiation.

63. As a direct snd proximate result of dafendants!
neagligant conduct, Plaintiffs' decedants and the Class masnbers
have suffered nsntal anguish and severe emoticnal diatrass and
vorry over ths aétual injuries and deaths they suffered.

64. Plaintiffe' decadents and the class zembers ars
entitled to compensatory damages for the mental anguishk, severe

T 23
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emoticnal distress, anxiety, worry and fear ocaussd DYy
defendants' negligant cenduct.

(3atentionsl er nWmuml Diatress)

65. Plaintiffs incorperate by reference pavagraphs 1
threugh 64 as if fully set forth herain.

§6. Dafandants recklessly or intentionally inflictad
severe aemotional distrmss Dy extremas and outrageous t.:ex-zd'.v.c:izj
including the conduet of an immoral program of intentional
experinsntation with harmful or fatal doses of radiation upen
human sudbjects; the failure to disclose tzis purpose or dangers
of such expsrimants; tha failurs to obtain informed consent of
the victims; and tha intentiomal concsalment of tha claims for
Telief to vhich plaintiffs and the cless mambers are entitled.

€7. As & direct and proximats rasult ¢f defendants'
intentional or rackless conduct, plaintiffs and the class
nagbars have suffersd sarious mental and ametional injuriss,
including but not limited to mantal anguish over the-deaths and
injuries of thair ‘loved—Tnes; mevers smotional distress
assccisted with physical injuriu suffered by plaintiffs’
AQecedants; ICVI‘rI nental anguish and anger on the basis of
knovledge that their fanily medbers wers used as human guinea
pigs without their consent.

68, As a direct and proxh'ut- result of desfendanta’
intenticnal or reckless misconduct, Plaintiffs arnd the class
aeubars ars entitled to compensatory and punitive damages for

the mental and emotiochal injuries sat forth abovs.
24
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| process;

(Dattery)

9. Plaintiffs incerporata by refersnce Paragraphs 1.

through €8 as if fully sat forth herain. J

70. By intantionally exposing Plaintiffs’' decedents and

the class ¢to harmfuyl or fatal doses of rzadiation without

informed consant, Defendants and their officers, agsnts and

snployess committed a battezy upon tha persons of tha
Plaintiffs’' decedents and the class nezmbers.

71. As a direct and proximate result of defendants'

conduct, PFlaintirfs' decedents and the class nambaors. have

suffered pramature death, illnsas, and other physical injuries
and mﬁiam distrass, as set forth in this Complaint,
RANAGES
72. AS a direct and proxiaate result of dafsndants' acts

and omisiiona, Plaintiffs' decedents and thes class nanmbers
suffarsd the following damsges:

(a) deprivation of 1life and liberty;

(b] loss of sgual-protection and equal privilegss and '
innunities undar the law;

(¢) taking of their property rights. without due

(8} invasion of thelr privacy rights ¢o their own
bodies and their confidential medical information;

(s) savere pain, suffering, emotional distress and
anxiety, premature death and in some casss death net
sttributable to cancer but instead the radistion itself;

- 28
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EAAYER FOR RELIRF
WHERSFORE, individual and zaprsssntative Plaintiffs, on
behalf of themselves and tha other class mszbers, pray for the
following ralief:

(1) a esrtification by this Court of this actien as
a class gction pursuant to Rule 23 of the Federal Rules of Civil
Procedyre;

{3) compensatory damages in amounts to be proven at
trial but which presently sxcesd $87,000,000.00;

(3) punitive and exenplary danages according to proof
in an amouft sufficient to punish the Defendants and to detsr
tHan and etNers frob engaging in similar wrongdoing;

(4) an averd to ths class of their costs, intsreast
and attorrney’s fsas; and

(S) any and all other furthar relief as this Court

deans just and proper.

-Reazpactfully submitted,

P ( =-312/0020
NICHOLAS E. BUNCH (B=863/0015008)
GREGORY A. RUEHLMANN (R-333/0022385)
DAVID 1. THOMPSON (T-158/0025224)
Trial Attorneys for Plaintigt
WHITE, GETGEY & MEYIER CO., L.P.A.
170¢ Cantral Trust Tower
One ¥Wast Pourth Stresat
Cincinnati, Ohio 45202
(513) 241-3685
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 JURX DEMAND
Plaintiffs dezand a trial by jury on all issues so triable
herain.
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